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Belieariiigt  in  Equity.  REHEARING.  In  0«MraL 

CROSS-REFERENCES. 

As  to  Rehearing  or  New   Trial  of  Issues  to  the  Jury^  see  article 
ISSUES  TO  THE  JURY,  vol.  ii,  p.  599. 

Rehearing  of  Motions,  see  article  MOTIONS,  vol.  14,  p.  173 
et  seq. 

Rehearing  s  in  Suits  for  the  Infringement  of  Patents,  see  article 
PATENTS,  vol.  16,  p.  149  et  seq. 

Rehearing  of  Preliminary  Examinations,  see  article  PRELIM- 
INARY EXAMINATION,  vol.  16,  p.  870. 

Rehearing  of  References,  see  article  REFERENCES,  vol.  17, 
p.  978. 
And  see  in  general  article  NEW  TRIAL,  vol.  14,  p.  707. 

I  Beheabings  IH  Equity  —  1.  In  General  —  ^7.  When  Decree 
May  Be  Corrected  by  Rehearing.  —  A  rehearing  is  one  of  the 
methods  commonly  employed  for  the  correction  of  error  in  a 
decree.  Whether  or  not  it  is  the  proper  method  in  a  given  case 
depends  upon  the  stage  of  the  proceedings  at  which  correction  is 
sought,  and  upon  the  nature  of  the  error  involved.  It  is  the  only 
proper  method  where  a  final  decree  has  been  rendered,  but  not 
signed  and  enrolled,  and  where  the  error  is  material,  that  is  to 
say,  not  merely  clerical  or  accidental.* 

Before  Enrolment.  —  Thus,  while  an  interlocutory  decree  may  some- 
times beset  aside  on  motion  —  "the  distinction  between  cases 
where  it  can  be  done  by  motion  and  where  it  must  be  by  petition 
not  being  clearly  defined  "  *  —  a  final  decree  cannot  be  altered  in 
any  material  respect,  before  enrolment,  without  a  rehearing.* 

1.  Finlayson    v.  Lipscomb,  15   Fla.  where  a  bill  was  filed  by  the  executor 

558;    McGregor  v,  Gardner,   16    Iowa  of  a  decedent  for  the  construction  of  a 

538;    Robertson    v.  Maclin,  4    Hayw.  will    and    the    administration    of    the 

(Tenn.)  53;  Bolger  v,   Mackell,  5  Ves.  estate  under  the  direction  of  the  court, 

Jr.  510.  it  was  held  that  a  decree  which  referred 

8.  Fowler  z/.  Lewis,  36  W.  Va.  129.  the  cause  to  one  of  the  commissioners 

See    also    Kendrick    v,    Whitney,    28  of  the  court  to  take,  state,  and  report 

Gratt.  (Va.)  646.  to  the  court  an  account  of  the  transac- 

Deoree  Ordering  Aooount.  —  A  petition  tions  of  the  executor,  and  of  the  debts 

for  a  rehearing  is  not  necessary  in  order  against  the  estate,   might  be  reheard 

to  modify  an  interlocutory  decree  order-  upon  petition,  since  it  was  in  its  nature 

ing  an  account.     Pulliam  v,  Pulliam,  an   interlocutory  decree,   although   it 

10  Fed.  Rep.  53.  proceeded  to  construe  the  will,  and  to 

An  Opinion  Given  in  the  Progress  of  an  declare    in   what    manner   the    estate 

Aoconnt,  upon  exceptions  to  a  report,  or  should  be  distributed.     Sims  v,  Sims, 

instructions  to  a  commissioner,  as  to  94  Va.  580. 

the  propriety  of  allowing  items  of  debit        8.  Hendricks  v,  Robinson,  2  Johns, 

or  credit,  is  not  equivalent  to  a  final  de-  Ch.  (N.  Y.)  484;  Fanning  v,  Dunham, 

cree,  and  a  party  is  not  precluded  from  4  Johns.  Ch.  (N.  Y.)  35:  Ray  v,  Connor, 

taking  new  evidence  without  obtaining  3  Edw.  (N.  Y.)478;  Goodhue  c/.  Church- 

a  review  or  rehearing  of  the  opinion,  man,   i   Barb.  Ch.  (N.   Y.)  596;  In  re 

Dunbar  v.  Woodcock,   10  Leigh  (Va.)  Salter,  4  Deac.  &  C.  569;  Atty.-Gen.  v, 

660.  Croft,   15  Jur.   1028;  Fyler  v,  Fyler,  8 

In  Virginia  interlocutory  decrees  are  Jur.  211;  Brookfield  v,  Bradley,  2  Sim. 

generally  modified  by  means  of  a  re-  &  St.  64. 

hearing  obtained  by  oetition.     Purdie        Xodification  on  Petition  Without  Formal 

r.  Jones,   32  Gratt.  (Va.)  827.    Thus  Sehearing.  —  In  McLane  v.  Piaggio,  24 
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Enrolment.  —  On  the  other  hand,  after  enrolment  according 
to  English  chancery  practice,  or  after  entry  of  record  by  any  pro- 
cess corresponding  to  enrolment  in  the  United  States,  a  bill  of 
review  is  necessary  for  the  correction  of  material  error,  and  a 
reliearing  does  not  lie.* 

^.    What  Decrees  May  Be  Reheard.  —  a  ]>eoree  for  coits  oniy 

may  be  reheard  in  special  cases  where  good  reasons  are  shown 
why   the  application  should  be  granted,  but  not  otherwise.* 

A.  Seoree  lEade  by  Consent  of  ConnBol  cannot  be  impeached  by  a 
reHea^ring,  even  though  it  was  made  without  consent  of  the  party 
for  \;vliom  counsel  appeared,'  except  in  a  case  where  reasons  exist 
sufficient  to  authorize  setting  aside  the  consent  or  agreement  by 
virtue  of  which  the  decree  was  rendered.* 

€r.  Allowance  of  REHEARINGS.  —  Under  the  EngUsh  Ckaneery 
Pr&ettee  rehearings  were  generally  granted  as  a  matter  of  course 
upon  the  certificate  of  counsel  to  the  effect  that  the  case  ought 
to  t>e  reheard.* 

Fl^-  71,  after  a  final  decree  had  been  heard,  the  petitioner  being  present  at 

enterctl,  a  petition  for  a  rehearing  was  the  hearing  with  counsel,  and  was  dis- 

file<|  "^v  iihin  the  statutory  time,  and  it  missed  by  the  court  on  motion  of  the 

was    beld  that  the  court,  upon  hearing  adverse    party.     Thereafter    the    peti- 

sach  petition,  might  modify  the  decree  tioner  took  no  further  steps  to  obtain  a 

by  correcting  an  error  which  the  chan*  rehearing  for  more  than  eight  months, 

ccllor    discovered   therein,   and    which  and,  without  filing  any  paper  reserving 

^^^     a.dtnitted     by    the    complainant,  or  insisting  upon  any  supposed  right 

although  a  formal  rehearing  was  de-  to  a  rehearing  of  the  main  question, 

"'^^-  took  part  in  repeated  hearings  before 

«>•    Hughs    7'.    Washington,    65    111.  different  justices  of  the  court,  and  be- 

^»    I'hompson  p.  Goulding,   5   Allen  fore  the  master,  upon  motions  of  the 

IJ^^ss.)   81;     Robertson   v,   Maclin,   4  plaintiff  in  execution  of  the  original  de- 

"*yw^.  (Tenn.)  53:  Groom  v,  Stinton,  cree.     It  was  held  that  by  these  acts 

I'  J*ir,  895;  Atty.-Gen.  v,  Stamford,  6  the  petitioner,  whatever  his  secret  be- 

fZ-^  ^7'    And  see  infra^  I.    5.   Time  lief  or  intention  might  have  been,  had 

^^  *^^Mng  Application.  in  legal  effect  conclusively  waived  any 

■^  to  Mis  of  Saview,  see  article  Bills  right  to  a  rehearing  upon  the  merits  of 

j^*^fiViEVV,  vol.  3,  p.  569.  the  original  decree. 

ytr"   l^ravis  v.  Waters,  i  Johns.  Ch.  (N.  Hot  Barred  by  Consent  Order  Sendered 

r^  '^ ;   Eastburn  er.  Kirk,  2  Johns.  Ch.  After  Decree.  —  Although  a  decree  made 

^  ^    *  •)  317.  by  consent  cannot  be  reheard,  a  decree 

Y?"    Foster  v.  Clark,  2  Ch.  Sent.  (N.  which  is  in  reality  the  finding  and  judg- 

/-pl^  38 ;  Jones  r-.  Williamson,  5  Coldw.  ment  of  the  court  upon  the  bill,  an- 

2     '^^-)  371;    Bradish    v.   Gee,   Ambl.  swer,  proofs,  and  exhibits  in  the  case 

^^"        Contra^   Buck  r.   Fawcett,    3   P.  is  not,   properly  speaking,   a  consent 

S.*-   242.  decree,  and  the  fact  that  an  interlocu- 

]}^^K^t  Waived  by  LAehee  Sabieqnent  to  tory  order  subsequently  made  upon  the 

j?^JJ»  —  In  Winchester  v.  Winchester,  foot  of  said  decree  is  rendered  by  con- 

^      ^^ss.  127,  a  decree  was  made  with  sent  will  not  prevent  the  impeaching 

^j^-^^osent  of  the  petitioner's  counsel,  of  the  decree.     Wilcox  v.   Wilcox,    i 

jj^^^^^id  counsel  afterward  declined  to  Ired.  Eq.  (N.  Car.)  36. 

I     *^^  affidavits  in  support  of  petitions  4.  Ex    p,    Gresham,    82    Ala.    359; 

,  ^    rehearing    in    the    case.     The  Hodges  v.  McDuff,  76  Mich.  303. 

v^^itioncr,    although    immediately  in-  6.  Gwynne  v.  Edwards,  9  Beav.  22; 

J'^^^cl  of  the  entry  of  the  decree,  filed  Blount  z».  Great  Southern,  etc.,  R.  Co., 

.  .  t^^Ution  for  a  rehearing,  baton  the  i  Ir.  Ch.  590;  Cunyngham  v,  Cunyng- 

*^^*cth    day    thereafter    entered    an  ham,   Ambl.  89;    White  v,  Fussell,  I 

*VPcal.    This  appeal   was  afterwards  Ves.  &  B.  151. 
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iB  the  Vnlud  Itotop,  in  view  of  the  vexatious  delays  consequent 
upon  this  practice,  courts  of  equity  have  refused  to  adopt  the 
English  rule,^  and  rehearings  are  not  granted  as  a  matter  of  righty 
except  in  cases  provided  for  by  statutes  or  rules  of  court.* 

DiBoretion  of  Court.  —  In  all  other  cases  the  allowance  of  a  rehear* 
ing  rests  wholly  in  the  discretion  of  the  court.'  This  discretion, 
however,  is  not  an  arbitrary  one,  and  it  should  be  exercised 
liberally  in  favor  of  granting  a  rehearing  where  the  application  is 
supported  by  the  certificate  of  responsible  counsel,  and  where 
there  are  good  reasons  for  believing  that  the  decree  is  erroneous, 
and  that  a  further  hearing  will  advance  the  ends  of  justice.* 

1.  In  the  Federal  Conrtf  a  rehearing  North  Hudson  County  R.  Co.,  26  Fed. 

will  not  be  granted  on  the  mere  certifi-  Rep.  411. 

cate  of  counsel.      American  Diamond  tororofLaw. —  Thus  a  rehearing  wiU 

Rock   Boring  Co.   v.  Sheldon,  i  Fed.  be  granted  if  the  court  thinks  that  th^ 

Rep.  870;  Emerson  v,  Davies,  i  Woodb.  case  ought  to  be  reheard,  even  thoagb 

&    M.    (U.   S.)  21;    Tufts  V.  Tufts,  3  the  error  alleged  is  simply  an  error  of 

Woodb.  &  M.  (U.  S.)426.  law.     Shepard  v.  Taylor,  16  R.  I.  166, 

8.  Land  v.  Wickham,  i  Paige  (N.  Y.)  citing  Hodges  v.  New  England  Screw 

356;    Field  V.  Schieffelin,  7  Johns.  Ch.  Co.,  3  R.  I.  9. 

(N.  Y.)  250.  PoUoj  to  Enoourage  Behearingt.  —  In 

In  the  Court  of  Equity  of  Florida,  which  Kendrick  v.  Whitney,  28  Gratt.  (Va.) 
is  a  court  of  original  jurisdiction,  re-  646,  the  court  said:  "  The  policy  of  the 
hearings  are  a  matter  of  right,  resting  law  is  to  encourage  petitions  lor  a  re- 
in the  discretion  of  the  court,  subject  hearing  as  cheaper  and  more  expedi- 
to  appeal,  and  are  most  uniformly  tious  than  the  expensive  remedy  by 
allowed.  Internal  Imp.  Fund  r.  Bailey,  appeal;  and  the  courts  ought  to  give 
10  Fla.  238.  to  the  statute  such   an   interpretation 

Ezoeptioii    in    Favor    of    Vonresident  as  will  preserve  this  mode  of  proceed* 

Defendant.  —  In    Mississippi^    where    a  ing  according  to  the  long-established 

nonresident  defendant  against  whom  a  course  of   the   courts,    rather  than   to 

decree  has  been  rendered  by  publica^  compel  parties  to  await  a  hnal  decree* 

tion  only  petitions  for  a  rehearing  and  and  then  incur  the  expense  of  appeals, 

brings  his  case  within  the  provisions  of  or  to  lie  down  under  interlocutory  de- 

the  code  which  authorize  rehearings  in  crees  grossly  unjust  and  illegal.'* 

such  cases,  the  statute  confers  a  right  Stipnlation  Providing  for  Rehearing  En- 

of  which  he  cannot  be  deprived  by  the  forced.  —  In  Auditor-Gen.  v.  Smith,  95 

court.      When   the   facts   required   by  Mich.   132,   two  decrees  were  made  in 

the  code  are  shown,  the  discretion  of  the  Circuit  Court  in  suits  involving  the 

the  court  ceases,  the  right  to  a  rehear-  same  questions  and  between  the  same 

ing  becomes  absolute,  and  it  must  be  parties.     One  of  these  suits  was  ap- 

granted.     McAllister  v.  Plant,  49  Miss,  pealed  to  the  Supreme  Court,  and  it 

628.  was  stipulated  between  the  parties  that 

8.  Lyon  v.  Boiling,  14  Ala.  753;  New  in  the  event  of  a  reversal  of  the  decree 
Jersey  Zinc  Co.  v.  New  Jersey  Frank-  by  the  Supreme  Court  the  appellant 
Unite  Co.,  14  N.  J.  Eo.  308;  Field  v,  should  have  ten  days  after  such  re- 
Schieffelin,  7  Johns.  Ch.  (N.  Y.)  250;  versal  within  which  to  applv  for  a  re- 
Land  V.  Wiclcham,  i  Paige  (N.  Y.)  256;  hearing  of  the  other  decree  in  the  Cir- 
Johnson  v.  Tucker,  2  Tenn.  Ch.  244;  cuit  Court.  The  decree  having  been 
Daniel  v.  Mitchell,  i  Scory  (U.  S.)  T98;  reversed,  it  was  held  that  the  stipula- 
American  Diamond  Rock  Boring  Co.  tion  was  binding,  and  that  a  rehearing 
V.  Sheldon,  i  Fed.  Rep.  870,  must  be  granted  in  accordance  there- 

4.  Lntt  f.  Grimont.  17  111.  App.  308;  with. 

Hoggatt  V,  Hunt,  Walk.  (Miss.)  216;  Where  Rehearing  Would  Prodnee  Kifl- 

Cotton   V,    Parker,    Smed.    &   M,    Ch.  ehief.  —  In  Hughes  z/.  Jones,  2  Md.  Ch. 

(Miss.)  125;    New  Jersey  Zinc  Co.  v,  289,  it  was  held  that  the  court  might 

New  Jersey  Frankfinite  Co.,  14  N.  J.  look  into  all  the  circumstances  of  the 

£q.  308;  Railway  Register  Mfg.  Co.  v,  case,  and  if,  upon  full  consideration,  it 
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Sevitw  of  DiMretioii,  —  The  decision  of  the  court  granting  or  refus- 
ings 2L  rehearing  is  final,  and  it  is  not  reviewable  by  appeal  *  or  by 
mandamus.* 

a.    ©rounds— rt.  Error  Apparent  on  Face  of  Decree.  —  A 

rehearing  will  generally  be  granted  when  a  decree  is  erroneous  on 
its  face,  or  where  the  court  fears  that  it  may  have  made  a  mistake 
in   its  decision  of  the  case.' 

came    to  the  conclusion  that  rehearing  discretion  could  not  be  reviewed  by  the 

the  ca. use  would  be  productive  of  mis-  Supreme  Court. 

chief     to  innocent  parties,  or  that  for  Hor  Can  tlie  teme  Covt*  at  a  »ubM- 

any  other  reason  it  would  be  inexpedi-  quent  term,  vacate  an  order  which  it 

ent.    it   might   refuse  the  application,  has  previously  made  denying  an  appU* 

aJtbou^b  the  facts  set  up  by  the  peti-  cation  for  a  rehearing.    Coate9  v,  Cun» 

tion.   if  admitted,   would  vary  the  de-  ningham,  loo  111.  463. 

crce.  2.  £xp,  Greeham,  83  Ala.  359. 

CiroajBitaacee  Wamuitiiig  laterposition  8.  Pingree  f .  Coflin,  12  Gray(MaM.) 

^  Coiart.—  In  support  of  a  petition  for  268;   Attv.-Gen.  v.  New  York,  etc.*  R« 

a  rehearing  it  is  not  sufficient  to  show  Co.,  24  \i,  J.  Eq.  50;  Andrews  v.  Cren« 

that     ifii'usiice   has  been  done,  but  it  sbaw,  4    Heisk.  (Tenn.)  151;    Hill  v, 

Qiust^  also  appear  that  it  occurred  un*  Southern  R.  Co.,  (Tenn.  Ch.   1897)  49 

<lcr  circumstances  which  authorize  the  S.  W.  Rep.  888;  Canerdy  v.  Baker,  55 

court  to  interfere.    Walsh  v,  Smyth,  3  Vt.  578;  American  Diamond  RockBor- 

Bland  (Md.)  9.  ing  Co.  v.  Sheldon,  i  Fed.  Rep.  870. 

1-    I^yon    V.    Boiling,    14   Ala.    753;  Analogous  to  Hew  TriaL  —  A  rehear* 

^*'/>.  Gresbam,  83  Ala.  359;  Waring  v,  ing  in  a  suit  in  equity  will  be  granted 

Turtofi,  44  Md.  535;  Jacobs  v.  Beal-  for  very  nearly  the  same  reasons  that 

^^^K",  41  Md.  484;   Crane  v.  Judik,  86  a  new  trial  at  law  would  be  granted. 

Md.    ^3;   Read  v.  Patterson,  44  N.  J.  Bentley  v,  Phelps,  3  Woodb.  &  M,  (U. 

^^-    211;    Roddy's  Appeal,  99  Pa.   St.  S.)  403. 

^^:     Galloway  v.  Dunnington,  10  Lea  Decree  Containing  Xrronoonf   Inftni9» 

^.^^n.)2i8;  Roemer  v.  Bernheim,  132  tioni  to  a  Kafter.  —  After  a  master  in 

^'  ?'    103;  McLeod  V.  New  Albany,  66  chancery  has  made  a  report  in  accord- 

'^^-   Rep.  378.  ance  with  a  decree  in  the  case,  a  party 

^^     SuUivan  v,  Boston    Bar  Assoc,  who  considers   himself   aggrieved  by 

^h^  ^ass.  504,  it  was  held  on  appeal  to  such  report,  and  who  believes  that  the 

ttie  Supreme  Court  that  after  the  Supe-  instructions  given  to  the  master  by  the 

"Or  Court  had  rendered  a  decree  it  was  chancellor,  in  the  decree  which  ordered 

"'^^liound,  on  a  motion  for  a  rehearing,  the   reference,   were    erroneous,    may 

^^  ^ear  arguments  respecting  the  facts,  take  exceptions  and  bring  the  point  to 

^^  ^^    consider  questions  of  law  in  re-  the  attention  of  the  chancellor.     If,  on 

^Pcct  to  which  exceptions  had  not  been  the  argument  of  these  exceptions,  it  is 

^aved  ;  and  the  Supreme  Court  refused  made  to  appear  that  justice  cannot  be 

I?    Review  a  decision  of  the  Superior  effected  without  the  alteration  of  the 

^^rt  refusing  to  rehear  the  decree.  decree  in  accordance  with  which  the 

.*'*   Hoyt  V.Smith,  28  Conn.  471,  after  report  was  made,  the  chancellor  will 

:  ^  ca.se  had  been  heard  by  a  commit-  direct  the  report  to   stand  over,  and 

^c  ^od  the  facts  had  been  reported  to  the  order  that  portion  of  the  former  decree 

^^V^^rior   Court,    that    court    allowed  containing  the  erroneous  instructtona 

J  ^    plaintiff  to  amend  his  bill  by  the  to  be    reheard.     Lang    v.    Brown,  3i 

y^^«*t.ion     of    additional     averments.  Ala.  179. 

f*^^    defendant   thereupon  claimed  a  Peerte  Conflrming  Conuniationer'i  Xe- 

^^^ther  hearing    upon    all    the    facta  port  in  Adminiftration  Suit.  ^  After  a 

J5^^y  set  up  by  the  amendments,  but  report  made    by    a  commissioner    in 

tn(^  Superior  Court  granted  a  rehearing  chancery,  in  a  suit  for  the  settlement 

^^ly  with  regard  to  material  facts  not  of  an  administration  account,  has  been 

already  (ound  by  the  committee.    On  confirmed  without  objection,  the  decree 

^W^al  it  was  held  that  the  whole  mat-  confirming  said  account  cannot  be  re- 

^T  rested  in  the  discretion  of  the  Supe-    heard  on  the  petition  of  a  person  who 

tior  Court,  and  that  the  exercise  of  this    was  a  party  to  the  suit  at  the  time 

7  Volume  XVIII. 


Bakeariagi  in  Equity.               REHEARING.  QnmiuU. 

Srrort  of  Law  and  FMt  —  Thus,  error  of  law  apparent  on  the  face 

of  the  decree  is  a  strong  reason  in  favor  of  granting  the  applica- 
tion,* but  petitions  based  on  error  of  fact  alone  are  not  generally 
favored.* 

Immnterial  Error.  —  In  either  case  the  error  must  be  clearly  appar- 
ent, and  in  a  matter  material  to  the  decision  of  the  case;'  and 
when  it  is  clear  that  the  mistake,  if  there  be  any,  is  immaterial, 
and  that  a  rehearing  of  the  case  could  not  alter  the  original 
decision,  it  will  be  refused.* 

when  it  was  entered,  in  the  absence  of  be  had  in  a  suit  remanded  from  the 
proof  showing  that  some  item  in  the  Supreme  Court  to  the  Court  of  Chan- 
account  was  erroneously  allowed,  or  of  eery,  said:  **  The  *  proper  grounds  ' 
any  newly  discovered  facts.  And  this  have  already  been  somewhat  indicated, 
is  especially  true  where  the  petition  for  They  should  be  limited  to  substantial 
a  rehearing  is  not  presented  until  after  errors  apparent  or  manifest  from  the 
the  lapse  of  a  considerable  time  from  papers  and  pleadings,  errors  plainly 
the  entry  of  the  decree  complained  of.  resulting  from  inadvertence,  or  over- 
Radford  v.  Fowlkes,  85  Va.  §20.  sight  of  an  uncontroverted  or  settled 

1.  Re  Lindsay,  27  Pittsb.  Leg.  J.  N.  fact,  errors  or  mistakes  such  as  it  is 

S.  435;  Hunt  V,  Smith,  3  Rich.  Eq.  (S.  evident  the  Supreme  Court  would  cor- 

Car.)  465.  rect  upon  suggestion  before  the  cause 

Bcitort  Kay  Be  Had  to  Any  Part  of  the  was  remanded.  In  a  cause  remanded 
Beoord  for  the  purpose  of  making  such  this  remedy  is  in  no  sense  applicable 
error  manifest.  Hunt  v.  Smith,  3  for  the  purpose  of  review.  Every  con- 
Rich.  Eq.  (S.  Car.)  465.  sideration  demands  that  a  decision  of 

8.  Sehearing  for  Error  of  Faet.  —  In  the  Supreme  Court  should  be  final,  and 

South  Carolina  a  rehearing  cannot  be  especially  that  it  should  not  be  changed 

had  on  the  ground  that  the  court  erred  by  a  single  judge  as  chancellor.     But 

in  deciding  an  issue  of  fact.     Hunt  z^.  error,' inadvertence,  mistakes  happen- 

Smith.  3  Rich.  Eq.  (S.  Car.)  465.  ing  in  the    manner   above   indicated. 

And   in  Delaware  it  has  been  held  is  not  '  decision.'      Beyond  the  above 

that  where  the  chancellor  errs  in  bis  limitation   we  think  a  chancellor  has 

decree  in  a  matter  of  fact,  the  decree  no  right  to  rehear  a  cause  remanded, 

is  final  and  cannot  be  reviewed;  but  if  Within  that  limitation  he  may  in  his 

he  errs  in  his  conscience  upon  a  matter  discretion  grant  a  rehearing.'* 

of  fact  proved  before  him,  there  may  In  theCireuit  Court  of  the  United  States 

be  a  review  of  this  matter.     Fennimore  a  rehearing  on  the  original  evidence 

V.  Rahow,  I  Del.  Ch.  88.  will  not  be  granted  unless  some  plain. 

In  New  Jersey  a  rehearing  will   be  obvious,  and  palpable  error,  omission, 

granted  for  error  either  of  law  or  of  or  mistake  in  something  material  to  the 

fact;  but  not  where  the  introduction  of  decree  is  brought  to  the  attention  of  the 

new  evidence  is  necessary  in  order  to  court,  having  previously   escaped   its 

show    the     mistake.       Brumagim     v,  attention.       Jenkins     v,    Eldredge,    3 

Chew,  19  N.  J.  Eq.  337.  Story  (U.  S.)  299. 

In  Tennessee  a  rehearing  may  be  had  4.  A  Xotion  for  a  Behearing  Made  for 

where  the  court  errs  in  its  conclusion  Delay  (hily  will  be  refused.     Land  v, 

drawn  from  the  facts.     Robertson  v,  Wickham,  i  Paige  (N.  Y.)  256. 

Maclin,  4  Hay  w.  (Tenn.)  53.  JCatter  Hot  Affecting  the  Decree.  —  In 

8.  Andrews  z\  Crenshaw,  4  Heisk.  New  Jersey  Zinc  Co.  v.  New  Jersey 
(Tenn.)  151.  Franklinite  Co.,  14  N.  J.  Eq.  308,  a  re- 
Error  in  Conclusion  —  Donbtfal  EtI-  hearing  was  denied,  since  it  appeared 
denee.  —  A  lehearing  will  not  be  granted  that  if  all  the  allegations  of  the  petition 
for  a  supposed  error  in  a  conclusion  were  admitted,  the  adverse  parly  would 
drawn  from  doubtful  evidence.  John-  still  be  entitled  to  the  same  relief  which 
son  V.  Lewis,  I  Rich.  L.  (S.  Car.)  390;  was  granted  by  the  original  decree. 
Ex p,  Dunovant,  16  S.  Car.  299.  and  because  the  matter  suggested  as 

Bole  Stated.  —  In  Canerdy  v.  Baker,  constituting  error  was  a  matter  of  in- 

55    Vt.    578,    the    court,    stating    the  difference,  a  decision  of  which  could 

grounds  on  which  a  rehearing  might  not  affect  the  issue  in  the  case. 
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b.  Material  Facts  Overlooked.  —  That  the  court  has  over- 
looked material  facts  in  arriving  at  its  decision  is  a  good  reason 
for  a  rehearing.* 

Fointi  Argued  bat  Hot  Kotioed  in  Opinion.  —  Although  certain  points 
presented  by  the  argument  are  not  noticed  in  the  opinion,  it  does 
not  follow  that  they  escaped  the  attention  of  the  court,*  and 
where  all  the  points  presented  have  in  reality  been  duly  consid- 
ered and  passed  upon  by  the  court  a  rehearing  will  be  denied.* 

r.  Newly  Discovered  Evidence. — In  some  jurisdictions  a 
rehearing  may  be  had  where  new  evidence,  which  might  prob- 
ably change  the  decision,  has  been  discovered  since  the  hearing.'* 
The  allowance  of  applications  on  this  ground,  however,  is  not  in 
accordance  with  strict  chancery  practice,  since  a  rehearing,  prop- 
erly speaking,  is  simply  a  new  hearing  upon  the  original  record,* 

If  a  Beeroe  Bendored  in  a  Foreolotnre  ertng  such  testimony,  where  it  has  in 
Sdtli  Invalid  a  rehearing  is  unneces-  fact  been  fully  considered  by  the  court 
sary«  since  such  a  decree  cannot  preju-  before  the  decree  was  rendered.  Hun- 
dice  the  right  of  the  petitioner;  if,  on  ter  v.  Marlboro,  2  Woodb.  &  M.  (U.  S.) 
the  other  hand,  the  decree  is  valid,  a  168. 

rehearing  will  not  be  granted  where  4.  Detroit  Sav.  Bank  v.  Truesdail, 

theooly  result  would  be  the  rendering  38  Mich.  430;    Dennett  v.  Dennett,  44 

of  a  second  decree  for  substantially  the  N.   H.  531;    Carr  z/.  Green,   Rich.  Eq. 

same  amount.     Hurlburd  v.  Freelove,  Cas.  (S.  Car.)  405;  Tomlinson  v.  Tom- 

3  Wis.  537.  linson,  11  Rich.  Eq.  (S.  Car.)  52;  Hunt 

1.  Hill  V,  Southern   R.   Co.,  (Tenn.  v.  Smith,  3  Rich.    Eq.  (S.    Car.)  465; 

Ch.  1S97)  42  S.  W.  Rep.  888;    Jenkins  Whitman  v,  Brotherton,   2  Tenn.   Ch. 

V.  Eldredge,  3  Story  (U.  S.)  299.  396;  Scales  v.  Nichols,  2  Yerg.  (Tenn.) 

Bat  in    order    that    an    application  140;  Mays  v.  \\rherry,  3  Tenn.  Ch.  219; 

based  on  this  ground  may  be  success-  Radford  t/.  Fowl kes,  85  Va.  820;  Hunter 

ful,  it  must  be  shown  that  the  fact  in  v,  Marlboro,  2  Woodb.  &  M.  (U.  S.)  168. 

question  was  raised  by  the  pleadings  For  the  corresponding  rule  on  appli- 

aad  was  brought  to  the  attention  of  the  cation  for  a  new  trial,  see  article  Ne^ 

court  on    the    hearing.     Buffalow    v.  Trial,  vol.  14,  p.  790  et  seq, 

Buffalow,  2  Ired.  Eq.  (N.  Car.)  113.  As  to  the  Form  of  Application  proper 

8.  Bentley  r.  Phelps,  3  Woodb.  &  M.  to  be  employed  when  the  rehearing  is 

(U.  S.)  403.  sought  on  the  ground  of  newly  discov- 

8.  Fennimore  v,  Rahow,  i  Del.  Ch.  ered  evidence,  see  infra^  I.  6.  How  Ap- 

88;  Boucher  v,  Boucher,  3  Mac  Arthur  plication  Is  Made, 

(D.  C.)  453;   Martindale  v,  Waas,  11  Evidonoe  to  Impeach  Former  Testimony. 

Fed.    Rep.    551;     Tufts    v.    Tufts,    3  — A  rehearing  should  be  granted  to  the 

Woodb.  &  M.  (U.  S.)  426.  defendant  in  a  suit  where  it  appears 

Question  Baieed  by  Croee-bill.  —  When  that  on  the  original  hearing  the  com- 

a  certain  question  has  been  raised  and  plainant  himself  gave  the  only  testi- 

controverted  in  the  original  bill,  and  mony  which  was  offered  in  his  behalf, 

has  been  duly  passed  upon  and  adjudi-  .  and  where  the  petition  for  a  rehearing 

cated  by  the  decree  rendered,  a  rehear-  alleges     newly     discovered     evidence 

ing  will  not  be  allowed  on  the  ground  tending  to  prove  that  the  complainant 

that  a  cross-bill  and  answer  raising  the  has  made  statements  contradicting  his 

same  question  have  been  filed  since  the  previous  testimony  in  a  material  point, 

hearing  upon  the  original  cause.     Bar-  Sheldon  v.  Hawes,  15  Mich.  519. 

Iter  V.  Belknap,  39  Vt.  168.  A  Xaater's  Seport  upon  a    Beference 

Wwpjirehenaion  of  Teetimony  by  Court,  may  be  modified  on  rehearing  at  any 

*-AUhough  testimony  which  is  offered  time  prior  to  its  final  settlement,  upon 

w»  the  hearing    for    the   purpose  of  the  discovery  of  new  proof  after  the 

WiabUshing  certain  points  is  applied  original   hearing.     Pattison   v.  Hull,  9 

hy  the  court  to  an  entirely  diflferent  Cow.  (N.  Y.)  747. 

point  in  the  case,  a  rehearing  will  not  6.  Fennimore  v.  Rahow,  i  Del.  Ch. 

^granted  for  the  purpose  of  reconsid-  88;  Read  v,  Patterson,  44  N.  J.  Eq.  211. 
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and  for  this  reason  the  power  to  grant  a  rehearing  (or  newly  dis- 
covered evidence  should  be  exercised  with  great  caution.^ 

Evidence  Xerely  Cnmolatiye  —  Laehee  of  Petitioner.  —  Where  the  evidence 
IS  merely  cumulative,  or  is  offered  simply  for  the  purpose  of  con- 
tradicting or  discrediting  a  witness  of  the  adverse  party,*  or  where 
the  petitioner  was  aware  of  its  existence  before  the  hearing  and 
failed  through  laches  to  obtain  it,  the  application  must  be  refused.* 

1.  Kelley  r.  McKinney,  5  Lea(Tenn.)  by    his  answer    to  the  original    bill- 

164;  Allis  V.  Stowell,  85  Fed.  Rep.  481.  Daniel  v.  Mitchell,  i  Stoiy  fU.  S.)  198. 

Parties  ought  not,  as  a  general  rule,  Evidence  Hot  Admietiblo  on  Original 

to  be  allowed  to  go  into  further  proofs.  Hearing.  —  A  rehearing  will  be  refused 

but  should  be  confined  to  the  testimony  where  the  newly  discovered  evidence 

used,  or  which  might  have  been  used,  concerns  a    parol   agreement,   and   is 

on  the  hearing,  unless,  as  in  a  bill  of  offered  for  the  purpose  of  varying  a 

review,    new    evidence     is     disclosed  written  contract,  since  such  evidence 

which   could   not   possibly   have  been  would  not  have  been  admissible  on  the 

used     before.       Rehearings     on     the  original   hearing.     Dale    v.    Smith,    x 

ground  of  newly  discovered  evidence  Del.  Ch.  11. 

must  be  confined  within  rigid  limits,  Oral  Evidence.  —  In  South  Carolina  it 

and  carefully  guarded,  not  merely  be-  has  been  held  that  a  r<^hearing  will  not 

cause  they  tend  to  protract  litigation  be  granted  in  any  case  on  the  ground 

unnecessarily,  but  because  they  also  of    newly    discovered    oral    evidence, 

open  the  door  to  fraud  and  perjury.  Hlnson  v.  Pickett,  2  Hill  Eq.  (S.  Car.) 

The  evidence  offered  ought  to  be  ma-  351. 

terial  if  not  controlling.     A  rehearing  Facte  Tolly  Examined.  —  A  rehearing 

will  not  be  granted  to  take  a  party's  will  not  be  granted  for  the  considera- 

own   deposition    where   no    excuse    is  tion  of  new  evidence  in  regard  to  facts 

offered  for  his  failure  to  testify  on  the  which  were  at  issue   and   were   fully 

hearing.     Kelley  e/.  McKinney,  5  Lea  examined    on    the    original    hearing. 

(Tenn.)  164.  Fennimore  v,  Rahow,  i  Del.  Ch.  88. 

Confessions  by  Advene  Party  •abeeqnent  8.  Hall  v.  Fullerton.  69  111.  448;  De- 
to  Decree.  —  When  rehearings  are  asked  troit  Sav.  Bank  v,  Truesdail,  38  Mich, 
for  on  the  ground  of  newly  discovered  430;  Dennett  v.  Dennett.  44  N.  H.  531; 
evidence  they  are  mainly  governed  by  McDowell  v.  Perrine,  36  N.  J.  Eq.  632; 
the  same  considerations  as  apply  to  Dunham  1/.  Winans,  2  Paige  (N.  Y.) 
cases  where  leave  is  asked  after  publi-  24;  Reeves  v.  Keystone  Bridge  Co.,  11 
cation  of  testimony,  and  before  the  Phila.  (Pa.)  498,  33  Leg.  Int.  (Pa.)  149; 
hearing,  to  file  a  supplemental  bill  in  Akers  v.  Akers,  83  Va.  633;  Powell  v, 
order  to  bring  such  new  evidence  be-  Batson,  4  W.  Va.  610;  Baker  v.  Whit- 
fore  the  court,  or  where,  after  a  decree,  ing,  I  Story  (U.  S.)  218;  Rogers  v. 
leave  is  asked  on  like  ground  to  file  a  Marshall,  13  Fed.  Rep.  59;  Pittsburgh 
bill  of  review  or  bill  in  the  nature  of  a  Reduction  Co.  v.  Cowles  Electric 
bill  of  review.  It  is  doubtful  whether  Smelting,  etc.,  Co.,  64  Fed.  Rep.  125; 
in  any  case  the  court  will  grant  a  re-  Bentley  v.  Phelps,  3  Woodb.  &  M.  (U. 
hearing  on  the  ground  of  confessions  S.)  403.  See  also  article  New  Trial, 
made  by  the  adverse  party  since  the  vol.  14,  p.  811  et  seq. 
decree  was  rendered.  If  this  can  be  Thus  where  the  testimony  of  a  wit- 
done  under  any  circumstances  it  can  be  ness  for  the  complainant  is  rejected  at 
only  where  the  confessions  are  of  the  the  hearing,  on  the  ground  of  interest, 
most  full  and  direct  character,  and  are  a  rehearing  will  not  be  granted  to  en- 
proved  by  disinterested  testimony,  and  able  the  complainant  to  release  the  in- 
are  not  susceptible  of  different  inter-  terest  of  the  witness  and  to  re-examine 
pretations.  A  rehearing  will  not  be  him,  the  only  object  being  to  contradict 
granted  on  this  ground  where  the  ap-  witnesses  for  the  adverse  party.  Dun- 
plication  is  supported  only  by  the  affl*  ham  v.  Winans,  2  Paige  (N.  Y.)  24. 
davit  of  a  single  witness  as  regards  3.  Robinson  v.  Sampson^  26  Me.  ii; 
the  alleged  confession,  and  where  this  Detroit  Sav.  Bank  v.  Truesdail,  38 
affidavit  is  distinctly  contradicted  by  Mich.  430;  Dennett  v.  Dennett,  44  N. 
affidavits  of  the  adverse  party  and  also  H.  531;  Cummings  v,  Parker,  63  N.  H, 
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d.  Matters  Not  in  Issue  on  Hearing.  — As  a  general  rule 
a  rehearing  will  not  be  granted  for  the  consideration  of  matters 
which  were  not  put  in  issue  by  the  pleadings  and  which  did  not 
make  a  part  of  the  case  as  it  stood  on  the  original  hearing.* 

e.  Mistakes  and  Omissions  in  Presenting  Case  on  Hear- 

ING  —  (l)  In  General. — FaUure  to  Presont  the  Ca»6  PuUy,  or  to  give 
sufficient  attention  to  the  argument  or  presentation  of  evidence 

^98;  Baker  v.  Whiting,  i  Story  (U.  S.)  lishing  such  facts  by  competent  te»ti- 
2x8;    Colgate    v.  Western  Union  Tel.  mony.     Detroit  Sav.   Bank   v.   Trues- 
Co.,   19    Fed.    Rep.    828;     Norton    v.  dail,  38  Mich.  430. 
Walsh,  49  Fed.  Rep.  769;    Bentley  v,  1,  Kevinyon  v.  Stables,  4  Russ.  210; 
Phelps,  3  Woodb.  &  M.  (U.  S.)  403.  Home  v.  Barton,  8  Dc  G.  M.  &  G.  587. 
In  Owens  v.  Love,  9  Fla.  334,  the  But  see  Hoagland  v.  Titus,  16  N.  J. 
court  said:    '*  In  the   first   place,  the  £q.  44,  where  the  chancellor,  of  his 
new  matter  must  be  relevant  and  ma-  own  motion,  directed  a  reargument  of 
terial,  and  such  as    might    probably  the  case  where  the  evidence,  although 
have  produced  a  different  determina-  it  failed  to  support  the  allegations  of 
tioQ.    In  other  words,  it  must  gener-  the  bill,  gave  rise  to  considerations  of 
allv  be  new  matter  to  prove  what  was  a  character  different   from   those  pre- 
before  in  issue,  and  not  to  prove  a  title  sented  on  the  hearing, 
not  before  in  issue;  not  to  make  a  new  Xattars  Hot  in  Issue  on  the  Hearing.  -<- 
case,  but  to  establish  the  old  one.     In  A  rehearing  will  be  refused  where  the 
the  next  place,  the  new  matter  mus'  grounds  on  which  it  is  asked  do  not 
have  first  come  to  the  knowledge  of  affect  the  merits  of  the  controversy, 
the  party  after  publication  has  passed,  and  consist  of  matters  which  were  not 
And  in  the    next    place,    the    matter  put  in  issue  by  the    pleadings,    and 
mast  not  only  be  new,  but  it  must  be  where  the  only  effect  of  the  rehearing, 
such  as  the  party,  by  the  use  of  reason-  if  granted,  would  be  to  turn  the  corn- 
able  diligence,  could  not  have  known,  plainants  out  of  court  as  improper  par- 
for  if  there  be  any  laches  or  negligence  ties,  leaving  the  controversy  undecided. 
in  this  respect  that  destroys  the  title  New  Jersey  Zinc   Co.   v.   New  Jersey 
1    the  relief.     2  Smith's  Cb.  P.,  page  Franklinile  Co.,  14  N.  J.  Eq.  308. 
58  (marginal  page).    The  party  must  Where  the  Question  of  Costs  Is  Hot  0ng- 
show  that  the  new  matter  is  relevant  gested   while    the  case   is    before    (he 
or  that  there  is  probable  cause  that  it  court  on  the  hearing,  the  court  will  not 
may  be  relevant   to    the    matters    in  entertain  a  motion,  made  at  a  subse- 
questio'n.     On  this  application  for  leave  quent  term,  for  a  rehearing  upon  the 
to  tile  supplemental  bill,  and  for  a  re-  question  of  costs.     Bradlee  v,  Apple- 
bearing,  this  court  can  only  consider  ton,  2  Allen  (Mass.)  93. 
the  prior  interlocutory  decree,  so  far  as  Grievance  Consequent  npoa  Decree.  -*•  A 
to  ascertain  and  inquire  whether  the  rehearing  will  not  be  granted  for  the 
new  matter  sought  to  be  introduced  is  purpose    of    remedying    a    grievance 
relevant  and    material,  and   such   as,  consequent  upon  the  decree,  resulting 
had  the  same    then   been   before   the  from  circumstances  occurring  after  the 
chancellor,   might  properly  have  pro-  decree  was  rendered,  and  not  making 
duced  a  different  determination."  part  of  the  case  as  it  originally  stood. 
Ability  of  Petitioner  to  Obtain  Evidence*  where  no  error  in  the  decree  itself  is  al- 
—  On  a  petition   for  a  rehearing  for  leged.     Bowyer «/.  Bright.  13  Price  316. 
newly  discovered  evidence,  in  order  to  Behearing  to  Exclude  Evidence   Filed 
determine  whether  reasonable  and  or-  on  Hearing.  —  A   rehearing  can,  as  a 
dinary  care,  attention,  and  diligence  general  rule,  be  had  only  for  altering 
have  been  exercised  in  obtaining  such  a  decree  upon  grounds  which  existed 
evidence,  the  physical  and  pecuniary  at  the  time  when  the  decree  was  pro- 
condition  of  the   petitioner    must    be  nounced.       Whether     an    application 
considered,  and  also  the  information  or  which  seeks  to  change  the  status  of  the 
knowledge  which  he  then  had  of  the  case  at  that  date  by  excluding  some  of 
important  facts  of  the  case,  and  in  the  the    evidence    then    filed    would    fall 
light  thereof  the  difficulties  likely  to  be  within  this  rule  is  doubtful.     Whitman 
encountered  in  tracing  up  and  estab-  v,  Brotherton,  2  Tenn.  Ch.  396. 
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on  the  original  hearing,  cannot  be  urged  as  a  ground  for  granting 
a  rehearing ;  *  and  this  is  true  even  where  such  failure  arises  from 
surprise  occasioned  by  the  unexpected  conduct  of  the  opposing 
counsel,*  except,  perhaps,  in  a  case  where  such  conduct  amounts 
to  a  violation  of  some  stipulation  or  agreement  between  the  par- 
ties as  to  the  conduct  of  the  cause,  and  where  the  decree  rendered 
is  interlocutory  in  its  nature.* 

(2)  Improper  Exclusion  of  Evidence,  —  The  improper  exclusion 
by  the  court  of  material  evidence,  whereby  the  petitioner  has  been 

1.  Railway    Register    Mfg.    Co.    r.  it  appeared  that  the  decree  was  based 

North  Hudson  County  R.  Co.,  26  Fed.  on   an   imperfect  presentation  of    the 

Rep.    411;     Hunter     zr.    Marlboro,    2  facts,  that  the  application  for  a  rehear- 

Woodb.  &  M.  (U.  S.)  168.  ing  was  promptly  made,  and  that  the 

Omiuion  of  Evidence  from  ICaster's  fia-  rights  of  third  persons  had  not  inter- 
port.  —  Where  a  petition  for  a  rehear-  vened.  Parker's  Estate,  6  Pa.  Dist. 
ing  alleged  that  on  a  reference  to  the  519. 

master,  preliminary  to  the  decree,  ma-  8.  Everest  v,  Buffalo  Lubricating  Oil 

terial  evidence  had  been  given  for  the  Co.,  22  Fed.  Rep.  252, 

petitioner,  but  that  said  evidence  was  8.  In  Spilman  v.  Gilpin,  93  Va.  698, 

accidentally    omitted    by    the    master  "  the  defendants  moved  the  court  for  a 

from  his  report,  and  that  the  petitioner  continuance,  upon  the  ground  of  the 

was  ignorant  of  this  omission  when  the  existence  of  a  convention  between  their 

decree  was  entered,  a  rehearing  was  counsel  and  opposing  counsel  that  dep. 

refused.     Buffalow  v.  Buffalow,  2  Ired.  ositions  taken  in  a  similar  case  migrht 

Eq.  (N.  Car.)  113.  be  read  in   this,  which,  if  read,  would 

Failure  to  Present  Evidenee.  —  Failure  have   established   a  complete   defense 

to  present  on  the  original  hearing  cer^  to  the  action;  that,  relying  upon  this 

tain  testimony  which  the   party  then  convention,    made  in    the   interest   of 

had  in  his  possession  is  no  ground  for  economy,   and   for   the   promotion    of 

a  rehearing  where  it  appears  that  the  speedy  justice,  they  had  failed  to  pre- 

testimony,   if  given,   would  not  have  pare  their  case;  that  a  decree  upon  the 

affected  the  result.     Hand  v.  Rogers,  bill    taken     for    confessed    had    gone 

(Supm.  Ct.  App.  T.)  16  Misc.  (N.  Y.)364.  against  them,  interlocutory  in  its  char- 

Failnre  to  Make  Defense.  —  After  an  acter;  and  that  at  a  subsequent  term 
interlocutory  decree  has  been  rendered,  these  facts  were  all  called  to  the  atten- 
a  rehearing  will  not  be  granted  on  a  tion  of  the  court,  and  none  of  them  de- 
petition  which  alleges  that  the  party  nied."  It  was  held  that  a  rehearing 
had  a  defense  which  might  have  been  ought  to  be  granted,  and  the  court 
made  before,  bat  which  was  not  pre-  said*  "  It  is  difficult  to  define  the  pre- 
sented because  he  had  supposed  that  it  cise  limits  of  the  duty  of  courts  upon 
could  not  be  maintained.  Cock  z/.  petitions  to  rehear.  It  may  be  safely 
Evans,  9  Yerg.  (Tenn.)  287.  stated,  however,  as  being  established 

Immaterial  Defects  Waived  on  Hearing,  by  the  authorities,   that  where  a  case 

—  Where,  on  the  hearing,  a  party  has  has  not  been  heard  upon  the  merits, 

waived  an  objection  as  to  parties,  or  as  but  an  interlocutory  decree  has  been 

to  proof  of  a  document,  the  same  ob-  rendered  upon  the  bill  taken  for  con- 

jection  cannot  be  urged  as  ground  for  fessed,  and  other  circumstances  tend- 

a  rehearing.     Malone  v.  Geraghty,  2  ing  to  excuse  the  defendant's  default 

Con.  &  Law  235.  in  making  his  defense  at  the  proper 

And  where  technical  and  unimport-  time  appear,  the  rehearing  of  the  de- 
ant  defects  exist  in  the  steps  prelimi-  cree  upon  a  petition  filed  for  that  pur- 
nary  to  the  hearing,  but  the  parties  pose,  showing  that  the  defendant  had 
are  not  prejudiced  thereby,  and  no  ob-  a  meritorious  defense,  may,  in  the  dis- 
jection  is  made  at  the  time,  they  will  cretion  of  the  court,  be  entertained, 
be  considered  waived,  and  after  decree  The  discretion  thus  exercised  is,  of 
rendered  a  rehearing  will  not  be  course,  a  judicial  discretion,  and  on<- 
granted  on  their  account.  Allen  v,  not  to  be  exercised  arbitrarily  either  in 
New  York,  7  Fed.  Rep.  483.  granting    or    withholding    the    reliel 

But  a  Sehearing  Was  Granted,  where  sought." 
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prejudiced  and  the  adverse  party  has  obtained  an  inequitable 
decree,  is  generally  considered  good  ground  for  granting  a  petition 
for  a  rehearing.* 

(3)  Negligence^  Mistake,  or  Misconduct  of  Counsel.  —  A  rehear- 
mg  in  equity  cannot  be  had  on  account  of  the  negligence  *  or  bad 
advice  of  counsel,'  or  his  mistake  as  to  the  pertinency,  force,  or 

1.  In    Hodges  v.  McDaff,  76  Mich,  amoanted  to  bad  faith  on  his  part,  this 

303t  a  rehearing  of  a  supplemental  de-  will  be  an  additional  reason  in  favor  of 

cree    for    compensation    was    allowed  the  application.     Day  v.  Allaire,  31  N. 

where    it   appeared    that    the    trustee  J.  Eq.  303. 

against   whom   it  was    rendered    had  8.  Warner  v,   Warner,  31   N.  J.  Eq. 

properly  managed  the  trust  estate,  and  549. 

ihai  the  decree  had  been  entered  with-  In  Smith  v.  Patton,  12  W.  Va.  541, 
oai  permitting  him  to  prove  the  value  a  bill  was  filed  to  enforce  payment  of 
of  his  services.  the  balance  due  on  a  final  settlement  in 
In  NicoU    V,   Huntington,   i  Johns,  full  of  all  accounts  between  the  plain- 
Ch.  (N.    Y.)     166,    a    rehearing    was  tiff  and   the  defendant.      The  answer 
gramed  on  a    petition  which  alleged  admitted   the  settlement,    but  alleged 
that  the  chancellor  had  improperly  ex-  that  it  was  made  by  the  defendant  in 
eluded  certain  affidavits  offered  by  the  ignorance  of  the  existence  of  certain 
plaintiff,    and    that    a    feigned   issue,  accounts  against  the    plaintiff,   which 
awarded  by  the  court,   to  try  title  to  accounts  were  not  included  in  the  set- 
real  estate,    was   improper,    since    it  tlement.      This    was    denied    by    the 
broaght  in  question  only  the  plaintiff's  replication,  but  no  proof  was  taken  in 
title  without  presenting  that  of  the  de-  the  case.     The  court  did  not  refer  the 
fendaot.  cause  prior  to  the  date  of  the  settle- 
Itoheftring  Granted  on  Tenus.  —  Where  ment,   but  rendered  a  decree  for  the 
a  party  has  obtained  an    inequitable  amount  due  by  such  settlement  with- 
decree  in  his  favor  through  the  exclu-  out   making  any  order   of   reference, 
sion  of  evidence  offered  by  the  adverse  The  defendant  thereupon   filed  a  peti- 
party,  the  latter  may  have  a  rehearing,  tion  for  a  rehearing  of  the  cause  on  the 
although  in  strictness  no  rule  of  law  ground  that  he  had   been   advised  by 
has  been   violated;    but    a   rehearing  his  counsel  that  the  court  would  make 
granted  on  this  ground  is  not  allowed  an  orderof  reference  without  any  proof 
as  a  matter  of  right,  and  in  granting  being  taken  of  the  allegations  in  his 
the  application  the  court  may  impose  answer,  and  that  the  petitioner,  under 
terms  upon  the  petitioner.     Simms  v.  such  advice,  failed  to  take  such  proof, 
Smith,  II  Ga.  195.  though  he  could,  if  opportunity  v;as 
2.  Birmingham,    etc..   Land   Co.   v,  offered,  prove  the  truth  of  such  allega- 
London,  etc.,   R.  Co.,  34  Ch.  ^D.  261;  tions.     It  was  held  that   the  action  of 
Hood  V.  Pimm.  4  Sim.  loi.  the  court  in  rendering  a  decree  without 
Negligence  of  counsel  is  not  ordi-  ordering  a  reference  of  the  cause  prior 
narily  considered  good  ground  for  a  re-  to  the  date  of  the  settlement  was  proper, 
hearing  in  Fifr^/ma.     If  a  review  of  the  and  that  the  petition   for  a  rehearing 
decree  can  be  had  in  any  case  on  this  must  be  refused. 

ground,  the  application  must  be  by  bill  Where  a  decree  has  been  rendered 

of  injunction,    and    not    by    motion,  against  a   defendant,   chiefly   because 

Scott  V.  Hore.  i  Hughes  (U.  S.>  163.  the  evidence  offered  in  his  behalf  was 

Sioeption  in  Favor  of  Married  Women,  insufficient  to  establish  his  defense,  he 

—  In  a  case  where  there  is  a  meritori-  cannot  have  a  rehearing  on  a  petition 

OQs  defense,  and  where  the  defendant,  which  alleges  that  at   the  time  of  the 

a  married  woman,  has  been  deprived  hearing  he  intended  to  procure  the  evi- 

thereof  by  the  negligence  of  her  coun-  dence   of    another  witness    who    was 

sel  in  obtaining  proofs  and  presenting  without  the  state,  but  that  his  counsel 

them  to  the  court,  it  is  discretionary  told  him  it  would  be  of  no  use  to  do  so, 

^ith  the  court  to  grant  a   rehearing  and  that,    relying  on    this  advice,   he 

){  the  application    therefor    is   made  neglected  to  procure  the  evidence  in 

promptly.     And  if    it  can   be   shown  question.     Perrine  v.   White,   36  N.  J. 

Ihat  the  negligence  of    the   attorney  Eq.  i. 
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admissibility  of  certain  evidence,*  or  his  abandonment  of  the 
defense  after  hearing  the  evidence  of  the  adverse  party.* 

(4)  Absence  of  Party  from  Hearing.  —  A  party  who  has  failed 
to  attend  the  hearing  of  a  cause  cannot  have  a  rehearing  if  his 
absence  was  voluntary ;  and  even  though  his  failure  to  attend 
was  involuntary  or  accidental,  his  petition  will  be  refused  unless 
a  sufficient  excuse  for  the  default  is  given.' 

/.  Decree  Rendered   by  Divided   Court.  —  Where  the 

members  of  the  court  rendering  the  decree  were  equally  divided 
in  opinion  a  rehearing  will  sometimes  be  ordered.* 

g.  Decree  Obtained  by  Fraud.  —  Fraudulent  representa- 
tions by  the  adverse  party,  resulting  in  an  erroneous  decree,  are 
not  sufficient  to  authorize  a  rehearing.  In  such  a  case  the  proper 
remedy  is  by  independent  bill  setting  up  the  fraud.* 

h.  Reversal  of  J  udgment  on  Which  Decree  Is  Founded. 

—  Where  a  judgment  under  which  a  judicial  sale  has  been  made 
is  reversed,  after  submission,  but  before  decision  of  the  cause,  on 
a  bill  to  confirm  the  title  of  the  purchaser,  a  rehearing  may  be 
granted  on  the  application  of  a  defendant  in  the  judgment.* 

1.  Lyon  z/.  Boiling,  14  Ala.  754;  Rob-  8.  Where  the  absence  was  purely 
inson  v.  Sampson,  26  Me.  11 ;  Mc*  accidental,  and  a  sufficient  excuse  is 
Do  well  V.  Perrine,  36  N.  J.  £q.  632;  offered,  a  rehearing  may  be  had. 
Baker  «/.  Whiiing,  i  Story  (U.  S.)  218;  Townsend  v.  Smith,  12  N.  J.  Eq.  350. 
Lock  wood  V.  Cleveland,  20  Fed.  Rep.  But  not  where  the  failure  to  attend 
164;  Cutten  V.  Sanger,  3  Y.  &  J.  374.  arose  from  a  mistake  as  to  the  time 

OouiiMl  Misled  as  to  Real  Iftue.  —  The  when  the  cause  would  be  heard.     Read 

fact  that  on  the  hearing  of  a  cause  a  v.  Walker,  18  Ala.  323.     Nor  where  the 

party  and  his  counsel  were  misled  as  party,  who  was  his  own  solicitor,  was 

to  the  real  issue  involved,  by  the  argu-  obliged  to  go  to  another  court,  and  was 

ment  of  counsel  for  the  adverse  party,  absent  .from  the  hearing.     Whitman  v. 

and  for  that  reason  failed  to  piesent  Brotherton,  2  Tenn.  Ch.  393. 
certain     important    evidence,    is    no        In  Foy  v.  Foy,  25  Miss.  207,  a  peti- 

ground   for  a  rehearing.      Pittsburgh  tion    for   a    rehearing    was     refused 

Reduction    Co.     v.     Cowles    Electric  although  it  alleged  that  the  testimony 

Smelting,  etc.,  Co.,  64  Fed.  Rep.  125.  on  which  the  original  decree  was  ren- 

Ezoeption  to  the  Role.  —  In  Hulsizer  dered  was  false;  that  the  petitioner 
V.  Opdyke,  (N.  J.  1888)  14  Atl.  Rep.  had  no  personal  notice  of  the  time  and 
644,  a  rehearing  was  granted  where  it  place  of  taking  the  testimony;  that  his 
appeared  that  certain  evidence  had  solicitor  upon  whom  notice  was  served 
been  omitted  at  the  hearing  on  account  was  ignorant  of  his  post-office  address, 
of  a  misapprehension  by  the  complain-  and  could  not  find  it  out  in  time  to  give 
ant'scounselof  a  ruling  of  the  court  ex-  him  the  information;  and  that  the  corn- 
el uding  other  evidence  of  a  somewhat  plainant  was  confined  to  his  house  by 
similar  character.  illness,  and  was  prevented  from  notify- 

2.  Ahandonment  of  Oaee  byConniel. —  ing  his  counsel  to  put  the  cause  on 
A  rehearing  will  not  be  granted  on  the  trial,  and  from  giving  him  facts  show- 
ground that  counsel  for  the  defendant  ing  the  falsity  of  the  testimony  in 
abandoned  the  case  after  hearing  the  question. 

opening    argument    for    the    adverse  4.  Voorhees  ».  Thorne,  2t  N.  J.  L. 

party,  unless  it  can  be  shown  that  such  77.     And  see  in  general  article  Division 

abandonment  amounted  to  a  violation  of  Opinion,  vol.  7,  p.  44. 

of  duty  on  the  part  of  the  counsel,  or  5.  Hurlburd  ».  Freelove,  3  Wis.  537. 

that  he  clearly  mistook  either  the  law  See  article  Bills  to  Impeach  Decrees 

or  the  facts  of  the  case.    Decarters  v.  and  Judgments,  vol.  3,  p.  607. 

La  Farge,  i  Paige  (N.  Y.)  574.  6,  Gould  v.  Sternberg,  128  111.  510. 
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8.  By  Whom  B^hearing  May  Be  Had  —  Penon  Hot  a  Party. — 
A  rehearing  may  sometimes  be  had  by  a  person  who  is  not  a  party 
to  the  original  suit,  but  whose  interests  are  affected  thereby.*  In 
such  cases,  however,  the  petition  cannot  be  filed  as  of  course.* 

Where  8ouo  of  the  Partiee  Preeenting  a  Petition  Are  Hot  Entitled  to  a  Behear- 
iag,  the  petition  may  be  amended  by  striking  out  their  names,  and 
the  application  will  then  be  granted  or  refused  in  accordance  with 
the  merits  of  the  case.* 

AMignee.  —  It  has  been  held  that  assignees  cannot  petition  for  a 
rehearing.* 

1  To  Whom  Application  Should  Be  Kade.  —  A  petition  for  a 
rehearing  should  be  addressed  to  the  judge  who  originally  heard 
the  case.* 

After  Game  Has  Been  Bemoved  or  Appealed.  —  As  a  general  rule,  the 
court  in  which  the  hearing  was  had  cannot  grant  a  rehearing  after 
the  cause  has  been   removed  to  a  higher  court  by  appeal,*  nor 

1  Morris  v.  Landon,  2  L.  J.  Ch.  140;  S.  Aooording  to  the  Englieh  Praotioe  a 

Hughes  V.  Turner,  4  L.  J.    Ch.   141;  person  who  is  not  a  party  must  first 

jopp  V.  Wood,  33.  Beav.  373;  Leete  v,  apply  for  leave  to  file  his  petition  for 

ienkins,  14  W.  R.  489;    Hamilton  v,  a  rehearing,  and  cannot  file  it  as  of 

lanby,  6  Bro.  P.  C.  (Toml.  ed.)  347.  course  without  leave  granted.     Berry 

Ani^^ior  of  01a|p.  —  In  Daily  z/.  War-  v.    Atty.-Gen.,    2    Macn.    &    G.     16; 

ren,  80  Va.  512,  a  party  filed  a  petition  Gwynne  v.  Edwards,  qBeav.  22. 

io  a  pending  cause  to  assert  his  claim  In  Yirglnia  the  person  desiring  a  re- 

as  assignee  of  a  certain  debt  reported  hearing  must  intervene  by  petition  to 

therein.    The  assignor  of  the  debt  was  be  made  a  party  to  the  suit,  after  which 

not  made  a  party  to  the  petition,  nor  a    petition    to   rehear    may    be    filed, 

sommoned  to  answer,  but  a  decree  was  Armstead  v.  Bailey,  83  Va.  242;  Heer- 

rendered  directing  payment  of  the  debt  mans  v,  Montague.  (Va.  X890)  20  S.  £. 

to  the  petitioning  assignee.    Thereafter  Rep.  899. 

a  rehearing  was  granted  upon  applica-  8.  Atty.-Gen.  v.  Stamford,  6  Jur.  117. 

tion  by  the  assignor.  4.  Armstead  v.  Bailey,  83  Va.  242. 

A  Hew  Plaintiif  Who  Has  Filed  a  Snp-  6.  "  Where  cases  have  been  heard  by 
jUmental  Bill  may  impeach  a  decree  the  circuit  judge  sitting  alone  I  do  not 
npon  a  rehearing  which  has  been  myself  hear  applications  in  them  for  a 
granted  on  the  petition  of  other  per-  rehearing,  *  *  ♦  except  by  his  re- 
sons  who  were  parties  to  the  suit.  Hill  quest."  Per  Field,  C.  J.,  in  Giant 
V.  Chapman,  i  Ves.  Jr.  405.  Powder    Co.     v,     California    Vigorit 

A  Party  Made  a  Defendant  by  Snpple-  Powder  Co.,  5  Fed.  Rep.  197. 

nental  Bill  after  decree,  and  who  has  In  Simpson  v.  Downs,  5  Rich.  Eq.  (S. 

appeared  to  the  bill,  may  present  a  Car.)  421,  it  was  held  that  since  the 

petition  for  a  rehearing  if  he  has  filed  Court  of  Appeals  had  only  appellate 

an  answer,  but  not  otherwise.    Atty.-  jurisdiction,  an  application  could  not 

Gen.  V.  Stamford,  6  Jur.  117.  be  entertained  in  that  court  to  rehear  a 

Party  Raving  No  Interest  in  Beeree.  —  circuit  decree  which  was  not  appealable. 
Where,  in  accordance  with  the  prayer  The  Chaneellor  Will  Hot,  in  Ordinary 
of  a  bill  in  chancery,  a  decree  is  made  Gases,  rehear  a  decree  advised  or  made 
ordering  the  sale  of  certain  lands  be-  by  a  vice-chancellor.  The  application 
longing  to  infants,  and  the  decree  for  a  rehearing  should  be  made  to  the 
further  orders  the  sale  of  other  lands  same  vice-chancellor  who  rendered  the 
not  mentioned  in  the  bill,  the  complain-  decree,  and  if  the  petition  is  granted 
ant  cannot  have  a  rehearing  of  the  lat*  the  reargument  should  also  be  had 
ter  part  of  the  decree,  where  he  is  in  before  him,  and  not  before  the  chancel- 
no  way  interested  in  the  proceeds  of  lor.  Pullen  v.  PuUen,  41  N.  ).  Eq. 
the  lands  last  mentioned,  and  did  not  417;  Rusling  v.  Bray,  38  N.  J.  Eq.  398. 
uk  for  their  sale  in  his  original  bill.  6.  Tant  v.  Guess,  37  S.  Car.  489; 
Hinton  v,  Hinton,  70  N.  Car.  730.  Elgin  Lumber  Co.  v.  Langman,  23  111. 
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after  the  appeal  has  been  decided  and  the  case  remanded,*  but 
rehearings  have  sometimes  been  allowed-  under  these  circum- 
stances, in  exceptional  cases.* 

6.  Time  of  Making  Applioation  —  a.  Before  Enrolment  or 
Entry  of  Record. — As  previously  stated  a  petition  for  a 
rehearing  does  not  lie  after  enrolment  of  the  decree,*  or  after 

App.  250.     And  see  infra^  I.  5.    Time  not  final.     Potts  r.  Creager,  71    Fed# 

of  Making  Application,  Rep.  574. 

When  a  case  comes  up  for  review  Yemumt. —  In  Canerdy  v.  Baker,  55 
and  a  point  is  made  which  was  over-  Vt.  578,  the  court  said:  "  Probably  the 
looked  in  the  lower  court,  and  which  Supreme  Court  would  hear  a  motion  to 
could  not  be  obviated  in  that  court  by  correct  apparent  error  if  made  at  the 
proof  or  amendment,  the  appellate  term  and  before  the  cause  was  re- 
court  will  take  cognizance  of  the  point  manded,  but  this  ordinarily  would  not 
and  decide  it,  and  will  not  send  the  be  a  very  practicable  remedy,  because 
case  back  to  the  lower  court  for  a  re-  decisions  are  not  rendered  until  the  end 
hearing.  Woodward  v.  Bullock,  27  N.  of  the  term,  or  in  vacation  as  of  the 
J.  Eq.  507.  term.     In  view  of  this,  and  of  the  fact 

1.  Ex  p.  Knox,  17  S.  Car.  207.  that  a  bill  of  review  is  not  generally 
An  Interloontory  Decree    Which   Hm  available,  under  the  restrictions  of  our 

Been  Affirmed  by  the  Court  of  Appeals  statute,  to  correct  errors  appropriate 

cannot  be  reheard  in  the  lower  court,  for  correction  upon  rehearing,  we  think 

And  this  rule  applies  where  an  appeal  it  would  be  more  consonant  to  the  lib- 

from  the  decree  has  been  dismissed  for  eral  spirit  pervading  the  practice  in  the 

failure  to  have  the  record  printed,  as  English  chancery  to  guard  against  ap- 

such  dismissal  is,  in  effect,  an  affirm*  parent  error,  to  hold  that  a  chancellor 

ance    of    the    decree   appealed    from,  might  rehear  a  cause  remanded  from 

Woodson  V.  Leyburn,  83  Va.  843.  the  appellate  court,  when  based  upon 

Application  for  Leave  to  Apply  to  Lower  proper    grounds  and  seasonably  filed 

Court.  —  After  the  Supreme  Court  has  and  certified  as  our  rules  require." 

affirmed  an  order  on  appeal,  it  will  not  In  the  Federal  Courts  an  application 

grant  a   petition  for  leave  to  apply  to  to  rehear  a  decree  should  be  made  to 

the    lower    court    for     a    rehearing,  the  court  by  which  the  decree  was  ren- 

especially     where   the    application    is  dered,  and  not  to  the  appellate  court, 

made  on  the  ground  of  newly  discov-  If  the  application  is  properly  made  to 

ered  evidence,  and  it  appears  that  the  the  court  below  during  the  term,  such 

party's  failuie  to  procure  the  evidence  court  may  request  the  Supreme  Court 

sooner  was  due  to  laches.     Sherwood  to  return  the  record  filed  above,  and 

c/.  Central  Michigan  Sav.    Bank,    104  such   a  request  may    be    granted    in 

Mich.  65.  proper  cases  and  under  proper  restric- 

2.  Affirmance  Without  Prejudice  to  tions.  Roemer  v.  Simon,  91  U.  S.  149. 
Sehearing  Below. —  Where  an  order  or  3.  Chetwynd  z/.  Fleetwood,  i  Bro.  P. 
decree  which  does  not  reserve  the  right  C.  (Toml.  ed.)  306;  Ollerenshaw  v, 
to  apply  for  a  modification  thereof  upon  Harrop,  L.  R.  9  Ch.  480;  Groom  v. 
a  new  state  of  facts  is  made  by  the  Stinton,  11  Jur.  895;  Gore  v.  Purdon,  i 
chancellor,  and  is  affirmed  on  appeal,  Sch.  &  Lef.  234;  Atty.-Gen.  v.  Stam- 
the  appellant,  if  he  desires  a  rehearing  ford,  6  Jur.  117.  And  see  supra^  I.  i. 
in  the  lower  court,  must  ask  the  appel-  In  General, 

late  couit  to  make  the  affirmance  with-  "  The  well-settled  rule  of  chancery 

out  prejudice  to  an  application  for  a  practice  is  that  after  a  decree  has  been 

rehearing  below.     Lyon  v,  Merritt,  6  enrolled,  that  is,  after  it  has  become 

Paige  (N.  Y.)  473.  matter  of  record,  there  can  be  no  re- 

Interlocntory  Decree  Entered  in  Accord-  hearing,  either  on  motion  or  petition, 

ance  with  Xandate.  —  Where  a  decree  *    *    *    There  are,   however,   excep- 

has   been    reversed   in    the    appellate  tions  to  this  rule.     Cases  do  not  come 

court,  and  the  case  remanded  with  di-  within  it  where  some  clerical  errors, 

rections  for  further  proceedings,  the  de-  mistakes  in  computation,  or  irregular- 

cree  entered   in  accordance   with   the  ities  in  making  up  the  record  have  oc- 

mandate  may  be  reheard  in  the  court  curred,   or   where  a  final   decree   has 

below,  provided  it  is  interlocutory  and  been    made    on    default    of    a    party 
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entiy  of  record  by  any  process  corresponding  to  enrolment.* 

b.  Before  End  of  Term.  —  Since,  in  the  United  States, 
decrees  and  orders  are  considered  to  be  enrolled  as  of  the  term  at 
which  the  final  decree  was  rendered,  a  petition  for  a  rehearing 
cannot  be  filed  after  the  end  of  the  term,*  except  in  cases  pro- 
vided for  by  statute  or  by  rule  of  the  court.* 

through  the  negligence  or  mistake  of  a  reargument  was  permitted  after  the 
his  solicitor,  or  by  reason  of  want  of  opinion  of  the  court  had  been  read, 
notice  to  him  of  the  pendency  of  the  but  before  decree  had  been  entered, 
suit."  Per  Bigelow.  C.  J.,  in  Thomp-  In  Massaohnietti,  where  a  cause  in 
son  V.  Goulding,  5  Allen  (Mass.)  81,  equity  has  been  continued  nisi  from  a 
rt'A'if^  Clapp  V.  Thaxter,  7  Gray  (Mass.)  law  term  for  advisement,  and  a  judg- 
384:  Kemp  5.  Squire,  i  Ves.  205;  Reek-  ment  dismissing  the  bill  has  been  en- 
man  V,  Peck,  3  Johns.  Ch.  (N.  Y.)  415;  tered,  by  order  of  the  court,  as  of  the 
Clark  V.  Hall,  7  Paif;e  (N.  Y.)  382;  last  term  in  the  county  where  the  suit 
Millspaugh  v.  McBride,  7  Paige  (N.  Y.)  was  pending,  this  is  equivalent  to  an 
509;  and  2  Dan.  Ch.  Pr.  1230,  1235.  enrolment  of  the  decree,  and  prevents 

Earohnent  of  Order  SalMeqnent  to  De-  a  subsequent  rehearing.  Clapp  v. 
croa.  —  It  seems  that  the  enrolment  of  Thaxter,  7  Gray  (Mass.)  384. 
an  order  subsequent  to  a  decree  is  not  In  Vorth  Carolina  a  petition  for  a  re- 
per  se  an  enrolment  of  the  decree,  but  hearing  was  refused  where  the  decree 
it  has  been  held  that  it  equally  pre-  had  been  signed  and  passed.  Robin- 
vents  a  rehearing  of  the  decree,  at  least  son  v,  Lewis,  2  Jones  Eq.  (N.  Car.)  25. 
in  a  case  where  the  latter  cannot  be  2.  Gardner  v  Dwelling  House  Ins. 
varied  without  being  made  inconsistent  Co.,  44  111.  App.  156;  Robertson  v, 
with  the  order.  M'Dermott  v,  Kealy,  Maclin,  4  Hayw.  (Tenn.)  53;  Haywood 
7  Jur.  163.  V.  Marsh,  6  Yerg.  (Tenn.)  69;  Hodges 

PotitionAikingfor  BehearingorBUlof  v.  Davis,  4  Hen.  &  M.  (Va.)  400; 
Hoviow.  —  After  a  decree  has  been  en-  Roemer  v.  Simon,  91  U.  S.  149;  Plaits- 
rolled,  a  petition  framed  in  the  alterna-  mouth  First  Nat.  Bank  v.  Woodrum,  86 
tive  asking  for  a  rehearing  or  bill  of  Fed.  Rep.  1004;  Scott  v,  Hore,  i 
review  is  bad  for  uncertainty.  Hyde  Hughes  (U.  S.)i63;  Code  Tenn.  (1896), 
V,  Donne,  2  Anstr.  551.  p.   1784  (Chancery   Rule  15),  see  also 

Exception  in  Favor  of  Minor  Defendant,  section  4847. 

—  In  Jackson  v.  Welsh,  i  Dr.  &  Wal.  8.  In  Alabama,  when  a  decree  is  ren- 

255*  the  court,  on  the  application  of  a  dered  in  vacation,  the  time  of  applying 

minor  defendant,  who  had  attained  his  for  a  rehearing  is  extended  by  rule  of 

full  age  subsequently  to  the  enrolment  court,  and  in  such  a  case  an  applica- 

of  the  decree,  reheard  the  cause  as  to  a  tion  made  by  the  second  day  of  term 

particular  matter  appearing  on  the  face  following  is  in  time.     jS'jt/.  Gresham, 

of  the    master's   report,  although  the  82  Ala.  359. 

decree    had  been  enrolled  before  the  In    the    Diitrict  of   Colombia,  equity 

application  for  a  rehearing  was  made,  rule  86.  which  is  similar  to  rule  88  of 

1.  Radge  v.  Berner,  30  111.  App.  182;  the  United  States  Supreme  Court,  pro- 
Campbell  V,  Jacobson.44111.  App.  238;  vides  that  nonappealable  orders  may 
Thompson  r*.  Goulding,  5  Allen  (Mass.)  be  reheard  at  any  time  before  the  end 
81.  of  the  term  next  succeeding  that  at 

For  a  Contrary  Fraetioe  Prevailing  in  which  a  final  decree  is  ordered  and  re- 

Xhode  Island,  see  infra,   I.  5.  d.   Time  corded.     Meloy  v.  Central  Nat.  Bank, 

Prescribed  hy  Statute.  6  Mackey  (D.  C.)  444- 

In  Delaware  a  decree  cannot  be  re-  In  Iowa  it  seems  that  by  statute  a  de- 
heard  on  petition  after  it  has  been  en-  cree  may  be  reheard  after  the  end  of 
tered  and  signed;  the  only  remedy  is  the  term.  McGregor  t/.  Gardner,  16 
by  an  appeal  or  a  bill  of  review.     But  Iowa  538. 

if  the  decree  has  been  entered,  but  not  United  Statee  Diitriot  Court  for  Sonth- 

signed,  it  must  be  reheard  on  petition  em  Diftriot  of  Vew  York.  —  In  Petty  v, 

or  on  a  supplemental  bill  in  the  nature  Merrill,  12  Blatchf.  (U.  S.)  11,  the  court 

of  a  bill  of  review.     Cochran  v.  Couper,  said:   "Conformably  to  the  generally 

2  Del.  Ch.  27.  recognized  power  of  courts  over  their 

In  Crockett  w.  Green,  3  Del.  Ch.  466,  own  judgments  and  decrees,  while  in 
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c.  Before   Decree  Acted  upon  or  Time   to   Appeal 

Passed.  —  After  the  parties  to  a  suit  have  acted  upon  a  decree, 
and  rights  have  been  created  thereby,*  or  where  the  time  within 
which  an  appeal  might  have  been  taken  has  passed,  it  is  too  late 
to  apply  for  a  rehearing.* 

d.  Time  Prescribed  by  Statute.  —  Aside  from  the  general 

principles  just  stated,  special  rules  exist  in  some  jurisdictions  by 
which  the  time  of  application  is  limited  to  a  definite  period ;  * 

paper  or  during  the  same  term,  the  Philadelphia,  etc.,  Pass.  R.  Co.,  6  Pa. 

155th  rule  of  the  District  Court  for  the  Dist.  487,  a  decree  under  which  a  rail- 

Southern  District  of  New  Vork  provides  road  company   was  authorized   to  lay 

for  a  rehearing,  or,  more  literally,  it  certain  tracks  was  allowed   to   be   re- 

limits,  in  precise  terms,  the  time  with-  heard  on  application   of  the  adverse 

in  which  a  rehearing  may  be  granted,  party,  although  such  application   was 

That  rule  is  as  follows:  '  A  rehearing  not  made  until  the  railroad  company 

will  not  be  granted  in  any  matter  in  had  acted  under  the  decree  and  laid  its 

which  a  decree  has  been  rendered,  un-  tracks. 

less  application  is  made  at  the  term        And  in  an  English  case  it  was  held 

when   the    decree   is    pronounced,    or  that  the  fact  that  a  party  had  acted  un- 

there  ts  a  stay  of  proceedings  by  order  der  a  decree  did  not  bar  his  right  to  a 

of  the  judge.'     That  rule  contemplates,  rehearing.     Brophy  v.  Holmes,  2  Mol- 

I  think,   a    stay  in  the   enrolment  or  loy  i. 

final  entry  of  the  decree  on  the  record,  2.  Hitch  v,  Davis.  8  Md.  524;  Craig 
although  pronounced  in  form  by  the  :*.  Buchanan,  i  Yerg.  (Tenn.)  141. 
court,  and  not  a  stay  to  enable  the  re-  Contra.  —  In  Benedict  v.  Thompson, 
spondent  to  try  the  experiment  of  an  Walk.  ^Mich.)  446,  decided  in  1844,  it 
appeal  to  the  Supreme  Court,  where  was  held  that  under  rule  105  in  force 
that  court  has  no  jurisdiction  to  review  at  that  time  (now  rule  loi)  a  rehearing 
the  decree.  Although  the  decree  has  could  not  be  granted  after  the  time  to 
been  pronounced,  yet,  while  it  has  not  appeal  had  elapsed.  But  this  rule  hav- 
been  properly  drawn  up,  settled,  and  ing  been  subsequently  amended  by  the 
entered,  this  rule  seems  to  allow  an  addition  of  the  words  *'  unless  upon 
application  for  a  rehearing,  if  a  stay  of  reasons  satisfactory  to  the  court,"  it 
such  entry  is  procured,  though  the  has  been  held  in  later  cases  that  where 
ttXTA  at  which  a  decision  was  an-  a  satisfactory  excuse  is  presented  a  re- 
nounced has  passed."  hearing  will  be  allowed  after  the  ex- 

Vnlted  States  Sapremo  Court  Bole. —  piration  of  the  time  to  appeal.  Barnes 
Rule  88  oi  the  United  States  Supreme  v.  Grove,  q7  Mich.  212.  See  also  War- 
Court  rules  in  equity  provides  that  ner  v.  Juif,  38  Mich.  662. 
**  no  rehearing  shall  be  granted  after  3.  In  Bhode  Island  the  entry  of  a  de- 
the  term  at  which  the  final  decree  of  cree,  although  corresponding  to  enrol- 
the  court  shall  have  been  entered  and  ment  in  England,  is  no  bar  to  an 
recorded,  if  an  appeal  lies  to  the  Su-  application  for  a  rehearing.  In  that 
preme  Court;  but  if  no  appeal  lies  the  state  the  jurisdiction  of  the  Supreme 
petition  may  be  admitted  at  any  time  Court  in  equity  cases  is  original,  and 
before  the  end  of  the  next  term  of  the  since  there  is  no  manner  of  correcting 
court,  in  the  discretion  of  the  court."  a  decree  without  a  rehearing  or  a  bill 
Easton  z/.  I-Iouston,  etc.,  R.  Co.,  44  Fed.  of  review,  the  same  time  has  been 
Rep.  7;  Newman  v.  Moody,  T9  Fed.  adopted  by  rule  as  in  cases  of  an  appli- 
Rep.  858.  See  also  Moellet'.  Sherwood,  cation  for  a  new  trial,  and  a  petition 
148  U.  S.  21.  for  a  rehearing  may  be  filed  at   any 

But  an  application  for  a  rehearing  of  time  within  one  year  from  the  date  of 

a  nonappealable  decree  filed  after  the  the  final  decree.     Hodges  v.  New  Eng. 

end   of  the   second   term   is   too  late,  land  Screw  Co.,  3  R.  I.  9. 
Glenn  v.  Koonan,  43  Fed.  Rep.  403.  In  Vermont,  under  rule  24  in  chancery, 

1.  Coster  V,  Clarke,  3  Edw.  (N.  Y.)  a  petition  for  a  rehearing  must  be  filed 

405;  Home  V,  Barton,  8  De  G.  M.  &  and  notice  served  on  the  adverse  party 

O.  587.  ^  within  twenty  days  from  the  rising  of 

But  in  Philadelphia,  etc.,  R.  Co.  v.  the  court  which  rendered  the  decree. 
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and  a  longer  time  is  generally  allowed  where  a  decree  is  rendered 
against  a  nonresident  defendant  on  publication  only  than  in  other 
cases.  ^ 

Potitioiis  lUed  After  the  Statntorj  Time  Has  Expired,  or  after  long  delay, 
aside  from  any  statutory  limitation,  are  not  regarded  with  favor, 
and  will  not  be  granted  as  of  right.* 

French  v,  Chittenden,  lo  Vt.  127;  years,  and  if  he  be  so  served,  then 
Canerdy  v.  Baker,  55  Vt.  578.  within  one  year  from  the  lime  of  such 
1.  Vonreeident  Defendants.  —  Colomb  service,  petition  to  have  the  case  re- 
V,  Branch  Bank.  18  Ala.  454.  heard,  and  may  plead  or  answer,  and 
In  Mississippi  it  was  provided  by  an  have  any  injustice  in  the  proceedings 
early  statute  that  nonresidents  against  corrected."  A  rehearing  was  granted 
whom  decrees  had  been  rendered  on  under  this  statute  in  a  case  where  the 
pablication  only  might  file  petitions  for  defendant  was  a  nonresident  corpora- 
rehearing  within  five  years  after  the  tion,  which  was  sued  on  a  contract 
decree  was  rendered.  Head  v.  Wash,  made  without  the  state,  and  where  the 
31  Miss.  358.  The  same  period  was  petition  set  forth  all  the  facts  necessary 
prescribed  by  the  Code  of  1657;  but  by  to  bring  the  case  within  the  statute, 
the  Code  of  1871  the  time  was  changed  Smith  v.  Life  Assoc,  of  America,  76 
to  two  years  after  decree  rendered.  Va.  380.  But  in  a  case  where  the  ap- 
Under  the  enactment  last  named  it  plication  was  not  made  until  more 
was  held  that  the  defendant  was  not  than  six  years  after  the  date  of  the  de- 
deprived  of  his  right  ro  a  rehearing  by  cree,  a  rehearing  was  refused,  and  it 
the  fact  that  he  had  full  notice  of  the  was  also  held  that  an  order  granting 
proceedings,  but  failed  to  appear,  leave  to  file  a  petition  does  not  stop 
plead,  answer,  or  demur.  Jacks  v,  the  running  of  the  statute;  the  petition 
Bridewell,  51  Miss.  881.  And  it  was  must  be  actually  filed  within  the  statu- 
also  held  that  said  limitation  of  two  tory  period.  Woodson  v.  Leyburn,  83 
years  applied  to  decrees  in  proceedings  Va.  843. 

to  confirm  tax  titles  to  land,  Belcher  v.  For  the  present  statutory   provision 

Wilkerson,  54  Miss.  677;    but  not   to  in  Virginia  sec  Code  Va.  (1887),  §  3233. 

cases  where   the   Court  of    Chancery  2.  Ex p,  Dunovant,  16  S.  Car.  299. 

acted  as  a  court  of  probate,  and  where  Petition  Filed  in  Vacation.  —  It  is  erro- 

the  decree  was  made  at  the  instance  of  neous  for  the  court  to  give  leave  to  file 

a  guardian  to  sell  his  ward's  interest  a  petition  for  a  rehearing  in  vacation, 

in  land,  Rodney  v.  Seelye,    54   Miss,  after  the  end  of  the  term,  and  to  re- 

537.    And   while    section    519  of    the  verse  its  decree  at  the  next  term  of  the 

Code  of  1892  prescribes  a  limitation  of  court.     Parker  v.  Logan,  (Va.  1887)  4 

two  years  in  such  cases,  it  has  been  S.  E.  Rep.  613.     But  if  a  rehearing  is 

held  that  this  section  does  not  apply  in  had  under  such  circumstances  the  order 

a  case  where  a  decree  has  been  made  made  thereon  will  be  allowed  to  stand, 

holding  an  infant  as  trustee  of  lands,  provided  it  is  substantially  the  same 

A/7d  decreeing  their  conveyance,  and  as  the  original  decree.     Roanoke  Nat. 

/                  irA^re   it  is  shown  that  one  of  the  de*  Bank  v.  Farmers'   Nat.  Bank,  84  Va. 

/  ^^ants  has  appeared,  and   that  the  603. 

.^nt's  rights  have  been  fully  repre-  Period  Prescribed  by  Order  of  the  Conrt. 

^^^^X^€i  by  his  father,  who  acted  as  his  — Where  the  court  in  rendering  a  de- 

'^^reig^ti  guardian.      Hebron  v.   Kelly,  cree  also  makes  an  order  that  it  be  kept 

^Ntlss.  1898)  23  So.  Rep.  641.  open  for  a  rehearing  at  the  next  term, 

In   Virginia  it  was  provided  by  stat-  on  a  point  reserved,  but  that  execution 

ute  (Code  1873.  c.  166,  §  16)  that  "any  of  the  decree  be  not  stayed,  and  that 

unknown  party,   or  other  defendant,  if  a  rehearing  is  not  had  at  the  next 

who  was  not  served  with  process,  and  term   the  order  shall    not    have    any 

did  not  appear  in  the  case  before  the  effect  whatever,  if  a  rehearing  is  not 

dale  of  the  judgment,  decree,  or  order,  had   within   the   prescribed    period    it 

or  the   representative    of    any    such,  cannot  be  had  afterwards.     Campbell 

^*y,  within  five  years  from  that  date,  r.  Rice,  10  Yerg.  (Tenn.)  199. 

H  he  be  not  served  with  a  copy  of  such  Cironmstances      Ezensing     Laohei.  — 

indgfoeitt,  decree,  or  order  more  than  Where  error  is  apparent  on  the  face  of 

&  year  before  the  end  of  the  said  five  the  decree  it  seems  that  there  may  be 
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Petitioni  to  Behear  Interlooutory  SeeriM  are  not  limited  by  any  statu- 
tory bar,*  but  they  may  be  refused,  in  the  discretion  of  the  court, 
where  they  are  presented  after  long  acquiescence  in  the  decree.* 

e.  Subsequent  Action  ON  Petition  Filed  Within  Statu- 
tory Period.  —  By  the  weight  of  authority  the  court  has  no 
power  to  act  upon  a  petition  after  the  statutory  time  for  making 
the  application  has  passed,  even  though  it  was  filed  within  the 
required  period.* 

6.  How  Applioation  Ib  Hade  —  a.  In  General.  —  A  rehearing 
must  be  applied  for  by  petition,  and  not  by  motion.*     But  where 

a  rehearing  even  though  the  party  has  in  the  first  part  of  that  rule,  and,  there- 
been  guilty  of  laches  in  making  the  fore,  that  a  rehearing  of  a  nonappeal- 
application.  Ackland  v,  Braddick,  3  able  order  cannot  be  granted  after  the 
Jur.  39.  end  of  the  second  term,  even  thouj^h 

And  likewise  it  has  been  held  that  a  the  petition  is  filed  within  the  statu- 
case  may  be  reheard  although  the  ap-  tory  time;  and  it  was  also  held  that  an 
plication  is  not  made  until  several  order  made  on  a  petition  after  the  ex- 
years  after  decree  rendered,  where  it  piration  of  the  statutory  period  is 
appears  that  the  decree  was  made  utterly  void,  and  that  such  order  is  not 
against  a  person  who  was  not  a  party  invalidated,  or  in  any  manner  affected, 
or  privy  to  the  suit,  and  that  he  had  by  the  fact  that  the  adverse  party  has 
no  notice  thereof  until  shortly  before  subsequently  obtained  leave  to  plead, 
he  filed  his  petition.  Hamilton  v.  Distinguishing  Clarke  v.  Threlkeld,  2 
Manby,  6  Bro.  P.  C.  (Toml.  ed.)  347.  Cranch  (C.  C.)  408;  Giant  Powder  Co. 

Rehearing    Granted    on    Terms.  —  In  v.   California  Vigorit  Powder    Co.,    5 

Consequa  v.  Fanning,  3  Johns.  Ch.  (N.  Fed.  Rep.  197.     And  to  the  effect  that 

Y.)  364,   it    was  held   that  the   court  orders  made  after  the  statutory  period 

might  grant  a  rehearing  although  the  are  void,  see  also  Sheffey  v.  Lewisburg 

application  was  not  made  in  due  time.  Bank,   33   Fed.    Rep.    315;     Glenn    v, 

but  that  in  such  a  case  the  order  grant-  Noonan,  43  Fed.  Rep.  403. 

ing  the  rehearing  might  impose  terms  4.  Boucher  v.  Boucher,  3  MacArthur 

on  the  petitioner  if  it  appeared  that  the  (D.  C.)  453;  Throckmorton  v.  Stout,  3 

application    had     been    unreasonably  Iowa  580;  Hughes  v.  Jones,  2  Md.  Ch. 

delayed.  289;  Galloway  v,  Dunnington,  10  Lea 

1. '  Interlooutory    Beorees.  —  Craig    v,  (Tenn.)  216;  Harman  v.  Lewis,  24  Fed. 

Buchanan,  i  Yerg.  (Tenn.)  141;  Wright  Rep.  530;  Ex  p,  Cunningham,  3  Dcac. 

V,  Strother,  76  Va.  857;  Staples  v.  Sta-  &  C.  70.     See  in  general  article  Peti- 

ples,  85  Va.  76;    Noel  v.  Noel,  86  Va.  tions,  vol.  16,  p.  500. 

109;  Fowler  V.  Lewis,  36  W.  Va.  112.  In  New   York^  under  the   chancery 

While  a  bill  of  review  to  a  final  de-  practice,  it  was  held  that  an  application 

cree    cannot    be    brought  after  three  would  not  be  treated  as  a  petition  for 

years,  a  petition  to  rehear  an  interlocu-  a  rehearing  unless  it  was  made  in  due 

tory  decree  is  not  limited  by  any  stat-  form  and  according  to  the  practice  of 

utory  bar.     Instances  may  be  found  in  the  court.     Gardner  v.  Dering,  2  £dw. 

which  the  court  has  reheard  a  case  at  (N.  Y.)  131. 

the  distance  of  eighteen  years  from  the  An  Applioation  by  Motion  Supported  by 

time  the  decree  complained    of    was  Affidavits    is  irregular,   and   it  is   not 

pronounced.     In    one    case  the  court  error  for  the  chancellor  to  refuse  a  re- 

refused  to  discharge  an  order  for  a  re-  hearing  on  the  sole  ground  that  it  was 

hearing  though  at  a  distance  of  twenty-  applied  for  in  this  improper  manner, 

five  years.     Kendrick   v,  Whitney,  28  The  application  must  be  by  petition, 

Gratt.  (Va.)  646.  as  prescribed  by  the  rules  of  chancery 

8.  Rawlins  v,  Rawlins,  75  Va.  76.  practice.     Frazier  v.   Tubb,  2   Heisk. 

8.  In  the  Federal  Courts.  —  In  Glenn  (Tenn.)  662. 

V.  Dimmock,  43  Fed.  Rep.  550,  it  was  Waiver  of  Objeotion  to  Irregularity  of 

held   that  the   word  '*  admitted,"    as  Applioation.  —  The  application    should 

used  in  the  second  part  of  rule  88  of  be  by  petition,  but  if  it  is  made  by  mo- 

the    United     States    Supreme    Court,  tion,  and  the  adverse  party  does  not 

pieansthesameasthe  word*' granted  "  object  thereto  in  the  lower  court,  the 
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a  decree  is  interlocutory,  and  where  the  application  embraces  all 
the  requisites  of  a  petition,  it  will  sometimes  be  treated  as  such, 
although  not  formally  so  styled.* 

b.  Form  and  Contents  of  Petition.  —  In  general  form 
petitions  for  a  rehearing  resemble  other  petitions  in  equity.* 
The  grounds  on  which  the  rehearing  is  asked  must  be  fully 
stated;*  signature  by  counsel  is  required;  and  all  facts  alleged  in 

objection  is  waived.  The  irregularity  tion,  and  where  it  could  not  prevail  as 
of  the  procedure  by  motion  cannot  be  a  motion  under  the  code  because  filed 
objected  to  for  the  first  time  in  the  ap-  after  expiration  of  the  statutory  time, 
pellate  court.  Peck  v.  Spencer,  26  Answer  Treated  as  Petition  for  Behear- 
Fla.  23.  ing.  —  In  a  suit  for  the  settlement  of 
1.  In  Virginia  an  application  will  be  a  decedent's  estate,  where  a  claim 
treated  as  a  petition  for  a  rehearing  against  the  estate,  consisting  of  a  judg- 
when  the  decree  which  is  attacked  is  ment  confirmed  by  an  interlocutory 
interlocutory,  although  such  applica-  decree,  was  filed  by  an  intervener  more 
tion  is  styled  a  bill  of  review,  and  is  than  four  years  after  the  rendition  of 
filed  as  such.  Laidley  v.  Merrifield,  7  the  decree,  it  was  held  that  the  answer 
Leigh  (Va.)  346;  Ambrouse  v.  Keller,  to  said  claim  filed  by  the  executor  of 
22  Gratt.  (Va.)  769.  And  vice  versa^  a  the  decedent  might  be  treated  as  a 
petition  for  a  rehearing  may  be  treated  petition  for  a  rehearing  of  the  decree 
as  a  bill  of  review  when  the  decree  is  confirming  the  judgment.  Staples  v, 
final.  Summers  v,  Darne,  31  Gratt.  Staples,  85  Va.  76. 
(\^a.)  791;  Heermans  v,  Montague,  In  Vorth  Carolina,  where  the  error 
(Va.  1890)  20  S.  E.  Rep.  899.  complained  of  is  one  of  fact,  in  mak- 
Billof  Keview  Treated  as  Petition  for  ing  an  interlocutory  order  of  reference, 
Bahearing. —  In  Sands  v.  Lynham,  27  and  in  confirming  the  report  made  by 
Gratt.  (Va.)  291,  H.,  a  foreigner,  hav-  the  referee,  an  application  for  reargu- 
ing died  intestate  and  without  known  ment  of  the  cause  is  not,  strictly  speak- 
heirs,  his  real  properly  escheated  to  the  ing,  a  petition  for  a  rehearing,  but  it 
state;  G.,  a  creditor,  having  recovered  may  be  treated  as  such,  or  as  a  motion 
a  judgment  against  the  estate,  obtained  to  set  aside  the  order  of  reference,  the 
a  decree  for  the  sale  of  the  lands  in  order  confirming  the  report,  and  the 
satisfaction  thereof,  and  upon  the  sale  decree  pursuant  thereto.  Eason  v, 
S.  purchased  the  lands.  An  inquisition  Billups,  65  N.  Car.  216. 
of  escheat  was  executed  after  the  death  2.  For  the  General  Form  of  Petitions  in 
of  H.,  and  the  lands  were  advertised  Equity  see  article  Petitions,  vol.  16, 
for   sale    as    escheated    property.     S.  p.  500.   * 

(hereupon  obtained  an  injunction  for-  3.  Wiser   v.   Blachly,  2  Johns.    Ch. 

bidding  the  sale  of  the  land,  which  in-  (N.  Y.)  488;  Johnson  v.  Britton,  Dud- 

janction  was  made  perpetual  by  a  de-  ley  Eq.  (S.  Car.)  24;   Vermont  Equity 

tree  rendered  against  the  escheator  by  Rule  24,  11  Vt.  695;  Allis  v.  Stowell,  85 

default.      Under  these  circumstances.  Fed.  Rep.  481;   Giffard  v,  Hort,  i  Sch. 

and  in  view  of  a  rule  of  practice  pre-  &  Lef.  398. 

scribing  that  when  a  decree  is  by  de-  In  Virginia  the  petition   must  state 

fault  the  party  aggrieved  must  proceed  by  whom  it  is  presented,  and  must  also 

by  motion  or  by  a  petition  for  a  rehear-  set  forth  the  interest  of  the  petitioner, 

ing,  it  was  held  that  a  bill  of  review  the  material  facts  upon  which  the  de- 

subsequently   filed    by    the   escheator  cree  is  founded,  and  the  relief  sought 

roiglube  treated  as  a  petition  for  a  re-  by  the  rehearing;    it  must  be  filed  by 

hearing.  leave  of  the  court.     Heermans  v.  Mon- 

Xotion  to  Bererse  Decree.  —  In  Ken-  tague,  (Va.  1890)  20  S.  E.  Rep.  899. 

<i(ick  f.  Whitney,  28  Gratt.  (Va.)  646,  it  When  Filed  by  a  Vonresident  against 

was  held  that  a   motion  under  Code  whom  a  decree  has  been  rendered  on 

jS6o,  c.  181,  §  5,  to  reverse  for  error  an  publication  only,  it  seems  that  the  peti- 

interlocutory  decree   rendered  by   de-  lion   need    not    stale    specifically    the 

Uuh,  might  be   treated  as  a  petition  grounds    on    which     a     rehearing     is 

(or a  rehearing  where  it  contained  all  sought.     In   such   a  case   it  must  set 

^  elements  essential  to  such  a  peti-  forth  the  proceedings  in  the  cause  or 
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the  petition  which  are  not  apparent  on  the  record  must  be  veri- 
fied by  oath.* 

Vewly  DiieoTered  Evidenoe.  —  When  a  rehearing  is  sought  on  the 
ground  of  newly  discovered  facts  or  evidence,  the  appHcation 
must  be  in  the  form  of  a  petition  for  leave  to  file  a  supplemental 
bill  in  the  nature  of  a  bill  of  review  (or,  if  the  decree  is  interlocu- 
tory, for  leave  to  file  a  supplemental  bill)  and  for  a  rehearing  of 
the  cause  at  the  time  when  such  bill  is  ready  to  be  heard.*     The 

refer  to  them  in  such  manner  as  will  time  when  the  supplemental  bill  may 
show  its  condition,  and  must  state  the  be  ready  for  hearing.  This  practice 
nonresidence  of  the  petitioner  and  that  seems  to  have  been  long  observed  in 
the  application  is  made  within  the  England,  and  is  said  by  Mr.  Justice 
statutory  time.  Colomb  v.  Branch  Story  in  Baker  v.  Whiting,  i  Story 
Bank,  i8  Ala.  454.  (U.  S.)  233,  to  have  been  sanctioned  by 
1.  Onited  States  Supreme  Court  Chancellor  Kent  in  Wiser  «/.  Blachly, 
Equity  Rule  88;  Tennessee  Chancery  2  Johns.  Ch.  (N.  V.)  488,  and  Livings- 
Rule  15.  And  see  Alabama  Chancery  ton  v.  Hubbs,  3  Johns.  Ch.  (N.  Y.)  134, 
Rule  82  (Code  Ala.  1896,  p.  1220);  and  by  the  Circuit  Court  in  Rhode 
Ex  p.  Gresham,  82  Ala.  359;  Meloy  v.  Island  in  Dexter  v.  Arnold,  5  Mason 
Central  Nat.  Bank,  6  Mackey  (D.  C.)  (U.  S.)  303.  In  Jenkins  v,  Eldredge,  3 
444.  Story  (U.  S  )  302,  where  a  decree  si  mi- 
Bole  88  of  th«  United  States  8uprtm«  lar  to  the  one  entered  here  had  been 
Court  EuIm  in  Eqnity  provides  that  made,  the  same  eminent  judge  thus 
"  every  petition  for  a  rehearing  shall  strongly  states  the  rule:  '  The  present 
contain  the  special  matter  or  cause  on  application,  if  maintainable  at  all, 
which  such  rehearing  is  applied  for,  should  properly.  In  its  prayer,  be  for 
shall  be  signed  by  counsel,  and  the  leave  to  file  a  supplemental  bill  to 
facts  therein  stated,  if  not  apparent  on  bring  forward  the  new  evidence,  and 
the  record,  shall  be  verified  by  the  oath  for  a  rehearing  of  the  cause  at  the  time 
of  the  party  or  by  some  other  person."  when  the  supplemental  bill  should  be 
Signatoro  of  Counsel  Dispensed  With  —  ready  for  hearing.  In  my  judgment  it 
Exceptional  Case.—  In  Leete  v.  Jenkins,  would  be  against  the  settled  principles 
14  W.  R.  489,  where  an  order  had  been  and  practice  of  courts  of  equity  to 
made  by  a  vice-chancellor  on  a  cause  allow  the  new  evidence  to  be  brought 
petition,  leave  was  given  to  a  person  forward  by  a  mere  order  on  the  peti- 
who  was  not  a  party  to  the  cause,  and  tion.  and,  indeed,  in  this  stage  of  the 
who  had  not  been  served  with  the  cause,  wholly  irregular  to  admit  it,  ex- 
petition,  to  present  a  petition  for  a  cept  upon  a  supplemental  bill,  where 
rehearing,  without  the  signature  of  testimony  could  be  taken  on  both  sides 
counsel.  to   meet    the    new   exigencies   of    the 


t  >> 


8.  Fennimore  z/.  Rahow,  i  Del.  Ch.  case.' 

88;  Owens  V.  Love,  9  Fla.  325;  Finiay-  And   in  Finlayson   v.   Lipscomb,   15 

son  V,  Lipscomb,  15  Fla.  558;  Simpson  Fla.  558,  it  was  said:     "  The  general 

V.  Downs,  5  Rich.   £q    (S.  Car)  421;  rule  is  that  if  the  final  decree  has  not 

Mead   v.  Arms,  3  Vt.   148;    Baker  v.  been  signed  and  enrolled,  or  if,  as  is 

Whiting,  I  Story  (U.  S.)  218;  Jenkins  the  case  here,  it  has  been  signed  and 

V.  Eldredge,  3  Story  (U.  S.)  299;  Head  pronounced,  but  not  recorded  and  en- 

V,  Godlee,  6  Jur.  N.  S.  495.  tered  (as  required  by  rules  3  and  87  of 

In  Reeves  v.  Keystone  Bridge  Co.,  equity  practice),  and  it  is  sought  to  be 

II  Phila.  (Pa.)  498,  33  Leg.  Int.  (Pa.)  reheard    upon   error  apparent  on   the 

149,  the  court,  in  considering  this  prac-  face  of  the  proceedings  (not  being  a 

tice,  said:  "  But  it  remains  to  consider  clerical  mistake  or  error  arising  from 

in  what  mode  the  rehearing  prayed  for  any  accidental  slip  or  omission,  rule 

must  be  applied  for.     In  reference  to  87),  or  upon  such  facts,  not  appearing 

this  the  practice  seems  to  be  well  set-  upon  the  face  of  the  proceedings,  as 

tied.     It  is  by  petition  to  the  court  for  may  be  proven  upon  a  rehearing  —  such 

leave  to  Ale  a  supplemental  bill,  setting  as  evidence  duly  taken  in  chief  and 

forth  the  newly  discovered  evidence,  omitted  to  be  read,  or  evidence  consti- 

and  for  a  rehearing  of  the  cause  at  the  tuting  new   matter  relating    only    to 
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petition  must  allege  affirmatively  that  the  matter  sought  to  be 
introduced  is  new  matter  which  has  been  discovered  since  the 

rendition  of  the  decree,  and  that  it  could  not  have  been  obtained 
in  time  for  the  hearing  if  the  petitioner  had  used  all  due  diligence 
in  obtaining  it;  and  these  averments  must  be  verified  by 
affidavit.^ 

papers  since  found,  nnd  which  may  be  AlAdavit  of  Doe  Biligenoe.  —  In  Vir- 

proved  ffiva  voce  at  the  hearing,  or  to  j^inia  the  fact  that  the  evidence  was  not 

testimony  going  to  show  the  incompe-  discovered  until  after  rendition  of  the 

tency  of  a  witness  in  a  former  deposi-  decree  must  be  alleged  in  the  petition 

tion.  Dale  v.  Roosevelt,  6  Johns.  Ch.  itself,  but  the  averment  that  it  could 

(N.  Y.)  255;  Wendell  v.  Lewis,  6  Paige  not  have  been  piocured  sooner  by  the 

(N.  Y.)  233;  Hill  V.  Chapman,  i  Ves.  exercise  of  due  diligence  is  contained 

Jr.  405  —  then  the  petition  for  rehear-  in  a  separate  affidavit  filed  in  support 

ing,  authorized  by  the  statute,  is  avail-  of  the  petition.    Trevelyan  z\  Lofft,  83 

able  for  this  purpose.     If,  however,  a  Va.   141;    Armstead  v.   Bailey,  83  Va, 

final  decree   signed   and   pronounced,  242. 

but  Dot  recorded  and  entered,  is  sought  In  Maryland  li  is  not  enough  to  al- 
to be  reheard  on   new  facts,  or  facts  lege  or  show  that  the  matter  wa«  not 
discovered   since    publication    passed,  discovered  until  after  decree  rendered, 
the  remedy  is  by  a  supplemental  bill,  It  must   be   matter   which   could   not 
ia  the  nature  of  a  bill  of  review.*'  have  been  discovered  until  after  a  d^ 
1.  Boucher  v.  Boucher,  3  MacArthur  cree,  and  the  petition  must  allege  that 
(D.  C.)  453;  Walsn  z-.  Smyth,  3  Bland  it  could  not  have  been  so  discovered 
(Md.)  9;  Dennett  v.  Dennett,  44  N.  H.  by   the   use  of    reasonable   diligence. 
531;  McDowell  V.  Perrine,  36  N.  J.  Eq.  Hughes  v.  Tones,  2  Md.  Ch.  289. 
632;   Reeves  v.  Keystone  Bridge  Co.,  In  N'ew  Hampshire  it  was  held  that 
II  Phila.  (Pa.)  498,  33  Leg.  Int.  (Pa.)  while  in  England  it  is  enough  to  show 
149;   Ex  p.  Dunovant,  16  S.  Car.  299;  that  the  facts  or  matters  of  evidence 
Corey  v,  Moore,  86  Va.  721;  Summers  were  unknown  at  the  time  of  publica- 
V,  Darne,  31  Gratt.  (Va.)  791;  Armstead  tion,  here,  from  the  difference  of  the 
r.  Bailey,  83  Va.  242;  Hicks  v.  Otto,  85  practice,  it   must  be  shown  that  they 
Fed.   Rep.  728;    Rintoul  v.  New  Yorlc  were  unknown  at  the  hearing,  since. 
Cent.,  etc.,  R.  Co.,  20  Fed.  Rep.  313.  upon     application,    leave     would     be 
The  ICatariali^  of  th«  New  E^enoe  granted  to  take  further  evidence  until 
Vwt  Be  Shown  by  stating  the  nature  of  the   hearing,   in   ^ny  case   where  the 
^be   testimony,   and   stating  precisely  want  of  the  evidence  would  justify  a 
^bat  it  will  be  when  taken.     It  must  rehearing.     Dennett  v.  Dennett,  44  N. 
6f  shown  that  the  testimony  really  ex-  H.  531. 

i%t!^  &od  can  be  produced,  and  that  the  In  the  Federal  Courts  it  has  been  held 

^l^licant  has  not  been  guilty  of  culpa-  that   a  general  averment  of  due  dili- 

W^  negligence.     Scales   v.  Nichols,   2  gence  is  not  sufficient;  the  facts  and  cir- 

^^rg.  (Tenn.)  140.  cumstances  constituting  such  diligence 

^lie  Petition  l^onld  Be  Aooompanied  by  must  be  stated  specifically.     Gillette  v, 

^^^l^'^Tits  of   the   witnesses  relied  on.  Bate  Refrigerating  Co.,  12  Fed.  Rep. 

MLays  v.  Wherry,  3  Tenn.  Ch.  219.  108. 

Averments  Miut  Be  Specific.  —  The  new  An  averment  in  general  terms  that 

tatter  must  be  so  stated  that  the  court  the  petitioner  has  been  eager  to  collect 

inay  see  on  inspecting  it  that  if  it  had  all  material  evidence  and  that  he  has 

^cen    brought  forward  it  would  prob-  made  great  exertion  and  ^\^ty  reason* 

^^^y  have  changed  the  character  of  the  able  effort  to  defend  the  suit  is  insufi- 

*^crec;  and  it  must  be  so  set  forth  that  cient.     Hicks  v.  Otto,  85  Fed.  Rep.  728. 

the  adverse  party  can  answer  it  under-  The  facts  to  be  proved  and  the  wit- 

^^andingly,  and  thus  present  a  direct  nesses  to  be  called  must  be  set  out  in 

issae  to  the  court.     It  is  not  sufficient  the  petition,  and  a  general  averment 

^^  allege  that  the  petitioner  expects  to  that  certain  facts  were  not  known  at 

prove  certain  facts;  he  must  state  the  the  time  of  the  hearing  is  defective. 

evidence  distinctly  and  file  affidavits  of  McLeod  v.  New  Albany,  66  Fed.  Rep. 


finesses  In  support  of  his  averments.     378. 
'^Muen  V.  Saunders,  75  Va,  563, 


The  petition  most  state  fully,  iade« 
38  Volume  XVIII. 


JUhMuringt  In  Sanity.  REHEARING,        How  Applieation  Ii  Hade. 

c.  Certificate  of  Counsel.  —  In  the  English  Court  of 

Chancery  the  petition  was  accompanied  by  a  certificate  of  two 
counsel  stating  that  in  their  opinion  the  decree  was  erroneous 
and  ought  to  be  reheard.*  Such  a  certificate  is  required  in  some 
of  the  equity  courts  of  this  country.* 

//.  Notice  of  the  Applk:ation.  —  In  modern  chancery  prac- 
tice the  application  for  a  rehearing  is  not  an  ex  parte  proceeding, 
and  notice  thereof  should  be  given  to  the  adverse  party,  who  may 
thereupon  file  an  answer  to  the  petition,  upon  which  petition  and 
answer  the  application  is  heard.* 

pendently  of  the  accompanying    affi-  Onderdonk,   (Supm.   Ct.   Spec.    T.)    3 

davits,  the  nature  of  the  new  evidence  How.  Pr.  (N.  Y.)  319.     But  the  adverse 

relied  on,  and  also  the  time   when  it  party   may    waive    this  objection    by 

first  came  10  the  knowledge  of  the  peti-  failing  to  raise  it  in  time.     Dempsey 

tioner.     The  affidavits  accompanying  v.  Tylee,  (Supm.  Ct.  Gen.  T.)  i  Code 

the  application  should  by  distinct  and  Rep.  N.  S.  (N.  Y.)  360. 

positive  allegations   be  made  part  of  Praotioe   in  the  Federal    Conrts.  —  In 

the  petition.     Neither  the  petition  nor  Giant  Powder  Co.  v,  California  Vigorit 

the  affidavits  in  its  support  should  be  Powder  Co.,  5  Fed.   Rep.   197,  it  was 

verified  before  a  notary  public  who  is  held  that  an  application  for  a  rehearing 

also  counsel  for  the  petitioner.     Allis  in  an  equity  court  of  original  jurisdic- 

V.  Stoweil,  85  Fed.  Rep.  481.  tion  was  not  an  ex  parte  proceeding, 

Verification  by  the  petitioner's  solic-  rehearings  in  such  cases  being  entirely 

itor  to  the  effect  that  the  petition  is  different  from  rehearings  of  appeals, 

true  to  his  best  knowledge,  informa-  The  proper  course  of  procedure  in  such 

tion,  and  belief  is  not  sufficient.     Page  cases  was  said  to  be  for  the  complain- 

V,  Holmes  Burglar  Alarm  Tel.  Co.,  2  ant  to  file  a  petition  with  the  clerk  of 

Fed.  Rep.  330.  the  Circuit  Court,  and  obtain  from  the 

1.  Cunyngham       v,       Cunyngham.  court  or  circuit  judge  an  order  upon 

Ambl.  89;    Buckeridge  v,  Whalley,  8  the  defendants  to  show  cause  on  the 

Jur.  N.  S.  473.  following  rule  day,  or  some  other  day 

It  was  not  necessary  that  the  counsel  mentioned,  why  its  prayer  should  not 

making  the  certificate  should  have  been  be  granted.     The  defendants  may  then 

engaged  in  the  case  at  the  former  hear*  answer  the  petition,  and  ihe  applica* 

ing.     Malone   v,   Geraghty,   3    Dr.   &  tion  will  be  heard  upon  such  petition 

War.  252.  and  answer.     In  the  case  at  bar  the 

And  in  Re  Midland  Counties  Ben.  hearing  was  had  before  a  justice  of  the 
Bldg.  Soc,  4  N.  R.  415,  a  petition  for  Supreme  Court  while  holding  the  Cir- 
winding  up  a  company  which  had  been  cuit  Court  for  the  District  of  California 
argued  by  one  counsel  only  in  the  in  the  city  of  San  Francisco,  and  a  de- 
court  below  was  allowed  to  be  reheard  cree  was  entered  dismissing  the  com- 
upon  the  certificate  of  that  counsel  plainant's  bill.  In  view  of  the  proper 
alone.  practice  as  above  stated,  it  was  held 

8.  Hughes  V,  Jones,  2  Md.  Ch.  289;  that  a  rehearing  could  not  be  had  ex 

Handy  v.  Andrews,  52  Miss.  626;  Ex  p.  parte  before  the  justice  at  Washington: 

Terry,  Rice  Eq.  (S.  Car.)  i;   Johnson  but   that  after  the   petition  had  been 

V,   Britton,   Dudley  Eq.   (S.   Car.)  24;  properly  filed  in  the  Circuit  Court  of 

Vermont  Chancery  Rule  24,  11  Vt.  695.  San  Francisco  the  clerk  of  that  court 

3.  Throckmorton   v.   Stout,    3    Iowa  would  forward  the  petition  and  answer 

580;  Dennett  V.  Dennett,  44  N.  H.  531;  to  the   circuit  judge  at  Washington. 

Burch  V,  Newberry,  (Supm.   Ct.  Gen.  with   the   briefs   filed  by  counsel,  and 

T.)  3  How.  Pr.  (N.  Y.)  271;  Sheldon  v.  the  application  would  then  be  taken  up 

Barnard,  (Ct.  App.)  3  How.  Pr.  (N.  Y.)  and  disposed  of  and  the  judgment  of 

423;    Giant  Powder  Co.  v,  California  the  justice  sent  to  the  Circuit  Court 

Vigorit  Powder  Co.,  5  Fed.  Rep.  197;  and  there  entered. 

Brandon  v.  Brandon,  2  Jur.  N.  S.  981;  Contra  —  Ifotice  Vnneoesiary.  —  In  the 

French  v.  Chittenden.  10  Vt.  127.  former  Court  of  Chancery  of  New  York 

Votioe  of  Appeal  Cannot  Be  Converted  a  rehearing  under  the  70th  rule  was  a 

into  notice  of  a  rehearing.     Wilson  v.  matter  of  course,   and    notice  of  the 
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e.  Security  for  Costs.  —  In  some  jurisdictions  the  applicant 
is  required  to  give  security  for  the  costs  of  the  proceeding.* 

7.  Motion  to  Take  Petition  from  Files.  —  A  petition  which  is 
defective  in  form,  or  which  is  filed  in  violation  of  a  rule  of  the 
court,  will  be  taken  from  the  files  on  motion  by  the  adverse  party.* 

8.  Practice  on  Kehearing  — a.  How  Far  Case  Is  Open,  —  It  is 
generally  held  that  a  rehearing,  when  granted,  opens  the  whole 
case  to  the  respondent,  but  that  for  the  petitioner  it  is  open  only 
as  to  the  points  complained  of  in  the  petition.*  But  where  the 
order  is  for  a  rehearing  generally,  and  is  granted  on  the  entire 
merits,  the  whole  case  is  opened  as  to  all  parties.* 

petition  was  unnecessary.    Harrison  v.  whole  case  to  the  respondent;  the  court 

Hull,  Hopk.    (N.    Y.)    IT2.     And    in  will  therefore  examine  questions  which 

Johnson  v.    Britton,    Dudley    £q.    (S.  may   have  passed    sub  silentio  at   the 

Car.)  24,  it  was  held  that  a  petition  for  hearing  before  the  chancellor,  if  raised 

a  rehearing  would  be  decided  without  by  the  pleadings  and  proofs.     Southern 

argament.  L.    Ins.,  etc.,  Co.  v.  Cole,  4  Fla.  359; 

FtooeM  UnneeegBary  in  Virginia.  —  In  Smith  v.  Croom,  7  Fla.  180. 

Virginia^  while  leave  will  always  be  Dependent  on  Tenns  of  Order  Chranting 

given  to  any  party  to  answer  or  deny  Behearing.  —  The  order  for  the  rehear, 

an  allegation  of  a  petition,  it  is  not  ing  generally  specifies  the  points  which 

Dsaal  to  require  service  of  process,  for  are  to  be  reheard,  and  where  it  does  so 

matters  requiring  such  service  should  specify  the  case  will  not  be  ^opened  as 

be  presented  by  the  regular  pleadings,  to  other  points.     White  7/.  Carpenter,  2 

Where  all  of  the  parties  have  already  Paige  (N.  Y.)  217. 

been  served  with  process,  or  are  before  4.    Glover  v.   Hedges,   i   N.  J.  Eq. 

the  court,  there  is  no  good  reason  for  113;  Sparhawk  v.  Buell,  9  Vt.  41. 

farther  process,  and  the  practice  in  this  A  Question  of  Fact  It  Not  Beyiewable 

respect  is  the  same  as  prevails  as  to  on  a  rehearing  of  a  decree  advised  by 

supplemental   bills.     This    rule,   how-  the  vice-chancellor  unless  he  certifies 

ever,  applies  only  to  petitions  to  rehear  that  it  should  be  reheard  upon  the  evi- 

interlocutorv  decrees.  ^Heermans    v.  dence.     Swallow  v.  Swallow,  27  N.  J. 

Montagae,  ( Va.   1890)  20  S.    E.    Rep.  Eq.  278. 

899.  Behearing  Granted,  under  Statute,  to 

1.  Schermerhorn  v.  New  York,  Nonresident  Defendant.  —  Where  a  re- 
(Supra.  Ct.  Gen.  T.)3How.  Pr.  (N.  Y.)  hearing  has  been  granted,  under  the 
254:  Exp.  Terry,  Rice  Eq.  (S.  Car.)  i;  Mississippi  statute,  to  a  nonresident  de- 
Atiy.-Gen.  v,  Brooke,  18  Ves.  Jr.  496;  fendant  against  whom  a  decree  has 
Vowles  V.  Young,  9  Ves.  Jr.  173.  been  rendered  on  publication  only,  it 

The  English  rule  was  to  grant  a  re-  is  not  necessary  for  such  defendant  to 

hearing  upon  payment  of  costs  accrued,  file  an  answer  to  the  original  appeal 

and  security  given  for  further  costs,  within  the  time  limited  by  the  statute 

In  the  old  Superior  Court  of  Chancery  for  applying  for  a  rehearing.     Such  an- 

of  Mississippi  there  was  no  provision  swer  may  be  filed  after  the  rehearing 

as  to  costs,  either  accrued  or  future,  has   been    granted,   even   though    the 

but  according  to  the  present   practice  statutory  period  limited  for  the  appli- 

sccarity  for  future  costs  is  required,  cation  has  expired.     Head  v.  Wash,  31 

Handy  v.  Andrews,  52  Miss.  626.  Miss.  358. 

2.  Moss  V.  Baldock,  6  Jur.  403;  A  defendant  who  has  brought  his 
Wood  V.  Griffith,  19  Ves.  Jr.  550.  case  within  the   provision  of  the  stat- 

8.  Consequa    v.    Fanning,   3  Johns,  ute,  and  to  whom  a  rehearing  has  been 

Ch.  (N.  Y.)  587;  Dale  v.  Roosevelt,  6  granted,  may  make  his  answer  in  the 

Johns.  Ch.  (N.   Y.)  255;    Ferguson  v.  form  of  a  cross-bill  under  Code  1871, 

Kimball,  3   Barb.    Ch.    (N.    Y.)    616;  §  1030  (Code  1892,  §  536).     After  the 

Malonc  v.  Geraghty,  5  Ir.  R.  Eq.  549;  application   is   granted   the   case   is  a 

Colchester  7'.  Colchester,  Sel.Ch.Cas.  13.  pending  suit,  and  the  complainant  may 

An  Appeal  in  Eqoity  le  Substantially  a  dismiss   his  original  bill.     Belcher  v. 

^c^Mriog  of  the  cause,  and  opens  the  Wllkerson,  54  Miss.  677. 
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b.  What  Evidence  May  Be  Introduced.  —  Evidence  duly 

taken  in  chief,  but  the  reading  of  which  at  the  hearing  was 
omitted  through  negligence  or  other  cause,  may  be  read  on  the 
rehearing ;  *  and  so  may  new  evidence  consisting  of  papers  since 
found,  and  which  may  be  proved  viva  voce  at  the  hearing;*  also 
evidence  going  to  show  the  incompetency  of  a  witness  who  testi- 
fied on  the  hearing,  as  for  instance,  that  he  has  since  been  con- 
victed of  perjury,  or  has  admitted  that  he  received  a  bribe.*  It 
seems  that  a  document  put  in  evidence  on  the  hearing  may  be 
withdrawn  on  the  rehearing.*  It  is  doubtful  whether  new  evi- 
dence to  the  merits  can  be  introduced  in  any  case,*  and  this  cer- 
tainly cannot  be  done  unless  a  supplemental  bill  has  been  filed.* 

c.  Order  of  Argument.  —  On  a  rehearing  the  petitioner  is 
entitled  to  open  and  close  the  argument.'' 

9.  Belief  Granted.  —  If  upon  a  rehearing  the  court  is  satisfied 
that  the  decree  is  erroneous  it  may  be  corrected  in  accordance 
with  the  prayer  of  the  petition.®  But  if  the  order  for  rehearing 
is  dismissed,  or  discharged  by  agreement  of  the  parties,  and   no 

1.  Dale  V.  Roosevelt,  6  Johns.  Ch.  record,  extrinsic  facts  may  be  presented 
(N.  Y.)  255;  Jenkins  v.  Eldredge,  3  and  considered  when  they  are  pertinent 
Story  (U.  S.)  306;  Herring  v.  Clobery,  10  the  case  and  are  verified  by  affidavit. 
Cr.  &  Ph.  251 ;  Cragg  v.  Alexander,  16  Ex p,  Gresham,  82  Ala.  359. 

W.  R.  961 ;  Cunyngham  v,  Cunyngham,  In  Tenneuee Kewly  Bisoovered Evidenoe 

Ambl.  90;    Williams    v.  Goodchild.  2  May  B«  Taken  and  used  on  the  rehear- 

Russ.  91.  ing,  and  so  may  evidence  in  rebuttal, 

2.  Dale  v,  Roosevelt,  6  Johns.  Ch.  or  evidence  explanatory  of  the  testi- 
(N.  Y.)  255;  Higgins  v.  Mills,  5  Russ.  mony  offered  on  the  hearing  when  the 
287.  latter  testimony  acted  as  a  surprise  to 

When  Kew  Evidence  Is  Booomentary.  the  petitioner;  but  the  court  must  be 
—  Kew  evidence  may  be  admitted  satisfied  by  affidavit  of  the  materiality 
where  it  consists  of  documents  that  of  the  evidenoe.  Scales  r.  Nichols,  2 
cannot  have  been  tampered  with,  but  Yerg.  (Tenn.)  140;  Whitman  t/.  Brother- 
fresh  affidavits  made  by  persons  who  ton,  2  Tenn.  Ch.  396. 
have  given  evidence  on  the  original  6.  Jenicins  ^..Eldredge,  3  Story  (U. 
hearing  cannot  be  read  on  the  rehear-  S.)  299. 

ing.     Glover  v,  Daubeny,  9  Jur.  N.  S.  7.  Sills  v.   Brown,  i  Johns.  Ch.  (N. 

90,  Y.)  444;  Ex  p.  Cunyngham,  3  Deac.  & 

8.  Needham  v.  Smith,  2  Vern.  463.  C.  73. 

And  see  Sheldon  v,  Hawes,  15  Mich.  8.  In  Philadelphia,  etc.,   R.   Co.    v, 

519.  Philadelphia,  etc.,  Pass.  R.  Co.,  6  Pa. 

4.  Ogle  :•.  Morgan,  i  De  G.  M.  &  G.  Dist.  487,  permission  was  given  by  a 

359.     But  see  Whitman  v.  Brotherton,  decree    to    the  defendant,   a   railroad 

2  Tenn.  Ch.  396.  company,  to  lay  its  tracks  on  a  certain 

6.  Dale  v.  Roosevelt,  6  Johns.  Ch.  side  of  the  street,  and  relief  was  denied 

(N.  Y).  255;  Lambe  r.  Orton,  33  L.  J.  to  the  complainant,  but  on  a  rehearing, 

Ch.  81.  obtained   by  the  complainant,  it  was 

If ew  Evidenoe  to  the  Merits  May  Be  Ad-  shown  that  the  railroad  company  had 

mitted  on  a  Behearin^  for  the  purpose  of  laid  its  tracks  on  the  other  side  of  the 

proving  matters  which  were  in  issue  on  street  from  that  prescribed  by  the  de- 

the  original  hearing,  and  a  petition  for  cree,   and    accordingly  a  decree   was 

a  rehearing  may  be  amended  to  state  made  ordering  the  company  to  recon- 

the  discovery  of  such  new  evidence,  struct  its  tracks  as  ordered  by  the  orig« 

Wyld  V.  Ward,  2  Y.  &  J.  381;  White  v.  inal  decree. 

Fussell,  I  Ves.  &  B.  153.  If  the  Befendant  Boes  Hot  Appear  the 

Eztrlnsio  Faota  Verified  by  Affidavit.  —  complainant  must  take  such  decree  aft 

While  a  petition  for  a  rehearing  must  he  can  abide  by.     M*Canri  v.  0'Con« 

be  confined  to  the  case  made  by  the  nor,  2  Dr.  &  War.  42. 
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rehearing  is  had,  the  original  decree  stands  without  alteration.* 
As  previously  stated,  the  whole  case  is  open  to  the  respondent, 
and  in  a  proper  case  more  extensive  relief  than  that  granted  by 
the  original  decree  may  be  given  to  him.* 

10.  Effect  on  Orig^intd  Deoree  —  a.  Of  Petition  Filed.  —  By 
the  weight  of  authority  the  filing  of  a  petition  does  not  suspend 
the  decree  or  extend  the  time  for  taking  an  appeal  unless  an 
express  order  of  suspension  is  made  by  the  court.^ 

b.  Of  Petition  Entertained  by  Court.  — In  the  federal 

courts,  however,  a  petition  which  is  entertained  by  the  court  and 
set  down  for  hearing  at  a  definite  time  suspends  the  time  Hmited 
for  an  appeal  or  writ  of  error  until  the  application  is  finally  dis- 
posed of.* 

c.  Of  Order  Granting  Rehearing.  —  An  order  granting  a 
rehearing  does  not,  of  itself,  vacate  the  decree,  but  further  pro- 
ceedings under  the  decree  are  usually  suspended  by  express  direc- 
tion of  the  court.* 

11,  Subsequent  Kehearings.  —  A  second  rehearing  may  be  had 
under  special  circumstances,  but  it  will  not  be  granted  as  a 
matter  of  right,*  and  a  special  application  for  leave  to  file  the 

1.  Lockwood  V.  Bates,  i  Del.  Ch.  435.  had  is  short.     Rogers  v.  Marshall,  12 

8.  Sullivan  v.  Jacob,  i  Molloy  473.  Fed.  Rep.  614. 

8,  Jacobs  V.  Bealmear.  41   Md.  484;  In  Voorhees  v.  John  T.  Noye  Mfg. 

Wilcox    V.    Wilcox,    i    Ired.    Eq.  (N.  Co.,  151  U.  S.  135,  an  entry  was  made 

Car.)  36.  in  the  Circuit  Court  allowing  an  appeal 

Tfana  for  Sntering  Appeal  Bospended. —  to  the  United  States  Supreme  Court, 

In  Meloy   v.    Central    Nat.    Bank,    6  but  a  petition  for  a  rehearing  was  f^Ied. 

Mackey  (D.   C.)   444,   the  court  said:  and   entertained  by   the  court,  and  it 

**We  think  therefore  that  the  motion  was  afterwards  held  that  the  action  of 

for  rehearing  suspends    the   time   for  the  court  in  entertaining  the  petition 

Entering  an  appeal  from  the  decree  up-  operated  to  keep  the  cause  within  the 

•^'Z  that  motion  is    disposed  of;  when  court's  jurisdiction;  and  since,  pending 

disposed  of,  the  right  of  appeal  remains,  the  consideration  of  the  application,  an 

•'^d  the  twenty  days  run  from  the  date  act  had  been  passed  giving  to  the  Cir- 

(V^Ae disposition  of  the  petition  for  the  cuit  Court  of  Appeals  jurisdiction  in 

/^/fearing."     Citing  Mercer  v.  Mercer,  i  cases  similar  to  the  one  at  bar,  it  was 

i^-^c  Arthur  (D.  C.)  659.  further  held  that  upon  the  dismissal  of 

A^ppeal  and  Petition  for  BehearingPend-  the   petition    a  new  appeal   must  be 

i^K    att  flame  Time. — Where  there  is  an  taken. 

*PP«al,  and  also  a  petition  for  a  rehear-  6.  Lockwood  v.  Bates,  i  Del.  Ch.  435; 

mg    of  the  decree  appealed  from,  the  Vose  v.  Internal  Imp.  Fund,  2  Woods 

*;n^Ument  on  the  appeal  will  stand  un-  (U.  S.)647;  Piatt  v.  Howland,  10  Leigh 

Vl^     the  petition    can    be  disposed  of.  (Va.)  531. 

^<^tnlinson  v,  Tomlinson,  10  Rich.  Eq.  When  a  Behearlnsr  Is  OraiiUid  on  the 

vS.  Car.)  300.  Becord,  and  the  court  thinks  that  the 

*-  Aspen  Min.,  etc.,  Co.  v.  Billings,  decree  was  not  justified  by  the  proof 

^50  U.  S.  31;  Goddard  v.  Ordway,  loi  as  it  stood,   the  decree  should  be  set 

"•S.  745.  aside  until  the  rehearing  is  had;  but 

.  Where  the  court  has  ordered  a  peti-  this  is  not  the  proper  practice  where  a 

^bn  to  be  heard  and  fixed  a  time  for  rehearing  is  had  in  order  to  allow  ad- 

the  hearing.  It  will  suspend  the  execu-  ditional  proof;  in  such  a  case  the  de- 

^ion  of  the  decree  until  the  hearing  is  cree  should  stand  pending  the  rehear- 

I'ad,  at  least  in  a  case  where  it  might  ing.     Rogers  v,  Marshall,  15  Fed.  Rep. 

involve  large  expense  to  proceed  under  iq3. 

.  Ac  decree,  and  where  the  time  which  6.  Wilcox  v.  Wilkinson,  i  Murph.  (N. 

i&ust  elapse  before  the  heating  can  be  Car.)  11;   Deerhurst  v.  St.  Alban's,  a 
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petition  is  necessary.* 

When  the  Seoond  Petition  Ii  Preeented  by  the  flune  Party  who  applied  for 
the  first  rehearing  it  will  be  regarded  with  less  favor  than  when 
presented  by  the  adverse  party.* 

n.  KsHEABiva  OF  Appeals  —  1.  In  Oeneral  —  a.  Power  to 
Grant.  —  While  rehearings  were  allowed  almost  as  a  matter  of 
course  in  the  English  Court  of  Chancery,  which  was  a  court  of 
original  jurisdiction,  they  have  never  been  allowed  with  the  same 
liberality  in  the  English  courts  of  appeal,*  and  in  the  United 
States,  likewise,  a  distinction  has  obtained  in  this  matter  between 
equity  courts  of  original  jurisdiction  and  courts  of  appellate  juris- 
diction only.  In  the  former  rehearings  are  allowed  with  con- 
siderable liberality,  though  not  generally  as  a  matter  of  course, 
but  in  the  latter  they  are  almost  uniformly  refused."*  However, 
while  the  power  to  rehear  appeals  is  seldom  exercised,  the 
appellate  courts  in  most  of  the  states  undoubtedly  have  jurisdic- 
tion to  grant  such  rehearings,  and  will  do  so  under  proper 
circumstances.* 

Russ.  &  M.  702;    Mousley  v,  Carr,  3  for  the  construction  of  a  will,  the  ad- 

Myl.  &  K.  205.  ministratorof  one  of  the  devisees  is  not 

A  Seoond  Petition  for  a  Rehearing  Will  prevented  from  filing  a  petition  for  a 

Be  Befased  where  the  objection  to  the  rehearing  by  the  fact  that  the  devisee 

decree  is  not  raised,  and  the  opinion  of  himself  has  previously  filed  and  with- 

the  chancellor  is  not  called  thereto,  un-  drawn  such  a  petition.     Noel  z\  Noel, 

til  after  a  decision  has  been  rendered,  86  Va.  109. 

and  a  petition  for  a  rehearing  on  other  8.  After  Final  Judgment  in  the  Honse 

grounds  has  been  overruled,  and  the  of  Lords,  or  in  the  Judicial  Committee 

parties    by    mutual    agreement    have  of  the  Privy  Council,  no  rehearing  is 

compromised  the  matter  in  litigation,  allowed,  unless  for  the  purpose  of  cor- 

Jeter  v.  Jeter,  36  Ala.  391.  recting  mistakes  in  the  form  of  the  de- 

Where  the  application  is  based  solely  cree.     Winchester  r.    Winchester,    121 

on  evidence  which    is  already  before  Mass.  127,  aA'»^  Broughton  v.  Delves, 

the  court,  and  which  has  been  passed  i  Ridg.  P.  C.  514;  Stewart  v.  Agnew,  i 

upon  adversely  on  the  former  rehear-  Shaw  413;  Tommey  v.  White,  3  H.  L. 

ing,  and  where  no  manifest  error  is  Cas.  49,  4  H.  L.  Cas.  313;    Rajunder- 

shown,  a  second  rehearing  cannot  be  narain   Rae   v.    Bijai  Govind  Sing,  i 

granted.     Rogers  v.  Riessner,  34  Fed.  Moo.  P.  C.  117;  The  Singapore  v.  The 

Rep.  270.  Hebe,  L.  R.  I.  P.  C.  388. 

Seoond  Petition  for  Rehearing  of  Orig-  4.  Internal  Imp.  Fund  v,  Bailey,  10 

inal  and  Supplemental  Ganses.  — In  Fuller  Fla.  238;  Longworth  v.  Sturges,  2  Ohio 

V.  Willis,  II  Jur.  233,  where  a  petition  St.  T04. 

for  a  second  rehearing  of  an  original  "  It  is  true,  no  courts  are  infallible, 

and  of  a  supplemental  cause  was  pre-  but  the  usual  mode  allowed  by  law  for 

sented  after  the  lapse  of  fifteen  years,  correcting  their  errors  is  by  appeal; 

the  court  granted  the  application  in  re-  and  it  is  only  in  courts  of  last  resort, 

gard  to  the  supplemental  cause,  since  where  there  is  no  other  remedy  for  an 

there  was  an  evident  error  in  the  de-  oversight  or  mistake,  that  rearguments 

cree,  but  refused  to  rehear  again  the  are  permitted,  unless  in  extraordinary 

original  cause.  cases,  and  then  only  upon  the  failure 

1.  Moss  zr.  Baldock,  6  Jur.  403;  Mat-  to   present  or  notice  an  important  le- 

ter  of  Direct  Exeter,  etc.,  R.  Co.,  3  gal  question,   or  a  recent  statute  or 

Macn.  &  G.  287.     And  see  Maybcry  v,  decision."     Per  Robertson,   C.   J.,  in 

Brooking,  2  Jur.  N.  S.  76.  Newell  v,  Wheeler,  4Robt.  (N.  Y.)  190. 

8.  Land  v.  Wickham,  i  Paige  (N.  Y.)  6.  In  California  the   Supreme  Court 

256.  has  power  to  grant  rehearings  in  cases 

Petition  by  Administrator.  —  In  a  suit  on  appeal.    Niles  v,  Edwards,  95  Cal. 
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ne  Bnle  in  the  United  States  Supreme  Court  is  that  no  reargument  will 

be  granted  unless  some  member  of  the  court  who  concurred  in 
the  judgment  doubts  the  correctness  of  the  opinion  and  desires  a 

further  argument  on  the  subject,  and  not  then  unless  the  proposi. 

41.    This  power  is  derived  from   the  can  review  its  decisions  after  the  term 

coostitati6n  (art.  6,  g  4),  and  it  cannot  has  elapsed.     Hollowbush  v.   McCon- 

be  abridged  by  legislative  enactment,  nel,  12  111.203;  Cook  v.  Norton,  61  111. 

Thus  it  has  been  held  that  article  6,  285. 

§  2,  of  the  constitution,  providing  that  In  Indiana  a  rehearing  may  be  had  in 
a  decision  on  appeal  in  one  of  the  de-  the  general  term  of  the  Supreme  Court, 
partments  of  the  Supreme  Court  shall  if  applied  for  at  the  proper  time  and  in 
be  conclusive  only  where  a  rehearing  the  proper  manner,  although  rehear- 
in  bank  is  not  ordered,  does  not  by  im-  ings  on  appeal  were  unknown  at  com- 
plication prohibit  a  rehearing  in  bank  mon  law.      The  Revised  Statutes  do 
of  a  case  which  has  been  decided  in  not  expressly  provide  for  rehearings  in 
bank   in   the  first    instance,   and   has  such    cases,   but  the    power  to  grant 
never  teen  heard  in  department;  and  them  is  implied  therein,  and  the  pro- 
fa  aher  it  has  been  held  that  section  45  ceedings  on    the  rehearing  are    gov- 
of  the  Code  of  Civil  Procedure,  provid-  erned  by  the  general  rules  of  the  Civil 
iog  that  where  there  has  been  no  de-  Code.     Terrell  z^.  Butterfield,  92 1 nd.  i. 
cision  in  one  of  the  departments,  an  In  Massachnfletts  it  is  not  the  practice 
order  granting  a  rehearing  after  judg-  of  the  Supreme  Judicial  Court  to  re- 
ment  in  bank  must  be  in  writing  signed  hear  appeals  in  ordinary  cases,  but  the 
hy^  five   justices    is    unconstitutional,  full  court  may  grant  a  rehearing,  in 
heing  in  conflict  with  article  6,  §  2,  of  its    discretion,    in    exceptional    cases, 
the  constitution,  which  provides  that  a  Nashua,  etc.,  R.  Corp.  v.  Boston,  etc., 
*?4Jority  of  the  court,  to  wit,  four  jus-  R.  Corp.,  169  Mass.  157.    But  where,  on 
^^^s,  may  decide  any  matter  within  the  appeal  to  the  full  court,  a  decree  of  a 
j^nsdiction  of  the  court.      Matter  of  single  justice   determining  a   defend- 
■J^ssup^  81  Cal.  408,  citing  Lux  v.  Hag-  ant*s  liability  and  ordering  the  case  to 
^'^9  69  Cal.  255;  Bull  V.  Coe,  77  Cal.  be  sent  to  a  master  to  state  the  account 
54t  ^A<i  distin/ruishing  Hegard  r.  Call-  between  the  parties  is  aflSrmed,  the  full 
JQ^fjisL    Ins.  Co.,   72  Cal.   535.     In  the  court  will  not  grant  a  rehearing  on  the 
^^^erlor    Court,  however,   rehearings  question  of  the    defendant's   liability, 
^^  xin known.     Fabretti  v.  Santa  Clara  when  the  application  is  made  on  a  sec- 
(^cfunty,  77  Cal.  305.    .  ond  appeal  from  a  decree  of  the  single 
b  Florida  rehearings  in  the  Supreme  justice  ordering  judgment  in  accord- 
Court  are  authorized  by  rule  of  court,  ance  with  the  master's  report.     Lincoln 
tut    are  seldom  allowed.      The   right  v,  Eaton,  132  Mass.  63. 
beingr    (^^j^  derived  solely  from  rule  of  In  Montana  a  rehearing  may  be  had 
court,  it  follows  that  an  act  of  the  leg-  to  reverse  errors  in  a  decision  of  the 
islature  directing  a  rehearing  is  im-  Supreme  Court.     Barkley  z^.  Tieleke,  2 
proper,  being  the  exercise  of  a  power  Mont.  433. 

belonging  exclusively  to  the  judicial  In  Vew  Hampehire  the  Supreme  Court 

^Partment.     Internal   Imp.    Fund   v,  has  jurisdiction  to  grant  rehearings  of 

Bailey^  10  Fla.  238.  its  own  judgments  on  appeal.     Russell 

iii  Illinois  a  party  who  has  been  de-  v.  Dyer,  43  N.  H.  396;  Weare  v,  Decr- 

icated  in  the  appellate  court  may  either  ing,  60  N.  H.  56. 

^*A^^^  for  a  rehearing  or  pray  for  a  cer-  In  New  Jersey  it  has  been  said  that 

Uncate  of  importance  to  enable  him  to  the  power  to  grant  rehearings  of  ap. 

appeal  to  the  Supreme  Court.     These  peals  should  be  exercised  only  in  ex- 

are  alternative  remedies,  and  the  party  traordinary  cases,  especially  when  not 

cannot  ordinarily  have  both,  unless  it  suggested   by  the  court.     Murphy   v. 

^  in  a  case  where  the  petition  for  a  re-  Farr,  11   N.  J.  L.   186;  King  v.  Ruck- 

".^^'^nR  can  be  disposed  of  before  the  man,   22   N.  J.    Eq.    551;   Cassedy   v. 

^oie  limited  by  statute  within  which  Bigelow,  27  N.  J.  Eq.  505. 

^  ^Pply  for  a  certificate  of  importance  In  New  York  the  former  Court  of  Com- 

'^^s  elapsed.    Oberne  v.  Bunn,  39  111,  mon  Pleas  had  jurisdiction  to  order  a 

^PP.  122.    And  a  rehearing  is  the  only  rehearing  of  judgments  in  cases  on  ap- 

^^lho4  by  which  the  Supreme  Court  peal    from    the    District    Court.      St. 
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tion  receives  the  support  of  the  majority  of  the  court ;  but  under 
these  conditions  the  court  will  order  a  reargument  without  wait- 
ing for  the  application  of  counsel.*  This  rule  has  been  adopted 
by  appellate  courts  in  several  of  the  states.* 

b.  What  Decisions  May  Be  Reheard  —  Dooiiions  wuch  Are 

final.  —  A  rehearing  will  be  more  readily  granted  where  the 
decision  of  the  appellate  court  is  final  than  in  cases  where  the 
judgment  of  the  lower  court  is  reversed  and  the  case  remanded.* 

Michael's  Protestant  Episcopal  Church  In  Virginia  it  was  held  in  an  early 

V,  Behrens.  (C.   PI.   Gen.   T.)  lo  Civ.  case  that  the  Court  of  Appeals,  with 

Pro.  (N.  Y.)  iSi;  McAveney  v.  Brush,  the  consent  of  the  parties  to  the  suit, 

(C.   PI.)  35  N.  Y.  Supp.  mo.     By  the  might   review    its  own    decisions    by 

constitution,  art.  2,  §§  2,  5,  this  juris-  means  of  a  rehearing.     Bogle  v.  Fitz- 

diction  of  the  Court  of  Common  Pleas  hugh,  2  Wash,  (Va.)  213.     And  in   a 

has  been  transferred  to  the  appellate  later  case  it  has  been  held  that  the  Cir- 

division   of  the   Supreme   Court,  and  cuit  Court,  after  affirming  a  decree  of 

that  court  now  has  jurisdiction  to  re-  the  County  Court,  may  grant  a  rehear- 

hear  appeals.     Hopkins  v.  Clark,  149  ing  not  only  of  its  own  decree  of  affirm* 

N.    Y.   329.     And   in   Slocum  v.  Fair-  ance  but  also  of  the  original  decree  of 

child,  7   Hill  (N.  Y.)  292,  it  was  held  the  County  Court.     Summers ».  Dame, 

that  the  Supreme  Court  might  rehear  31  Gratt.  (Va.)  791. 

a    judgment  which    it   had   rendered,  For    further    authorities    as   to   the 

ordering  a  new  trial.  power  of  appellate  courts  in  the  various 

In  North  Carolina  judgments  of  the  states  to  grant  rehearings  see  infra. 

Supreme  Court  may  be  set  aside  on  re-  II.  2.   Grounds. 

hearing,  but  every  presumption  is  in  1.  Washington  Bridge  Co.  r.  Stewart, 
favor  of  such  judgments,  and  alleged  3  How.  (U.  S.)4i3;  Brown  v,  Aspden, 
errors  therein  must  be  clearly  pointed  14  How.  (U.  8)25;  Ambler  v.  Whip- 
out.     Weisel  z/.  Cobb,  122  N.  Car.  67.  pie.    23   Wall.    (U.    S.)   278;    U.    S.   ». 

In  Ohio  rehearings,  as  known  in  the  Knight,  i  Black  (U.  S.)  488. 
English  Court  of  Chancery  and  in  other  The  rule  applies  even  where  the  case 
equity  courts  of  original  jurisdiction,  is  a  suit  in  equity  and  where  the  de- 
are  not  recognized  in  the  Supreme  cision  was  rendered  by  a  divided  court. 
Court,  the  remedy  by  petition  therefor,  Brown  v.  Aspden,  14  How.  (U.  S.) 
authorized,  by  section  56  of  the  Act  of  25. 

1831,   having  been   abolished   by    the  In  the  Court  of  Claims  a  similar  rule 

Code   of  Civil    Procedure.     Myres    v,  has  been  adopted,    to  wit,    that  a  re- 

Myres,  6  Ohio  St.  221;  Longworth  «/.  hearing  will  not  be  granted  where  there 

Sturges,  2  Ohio  St.  104;  Corry  j/.  Camp-  has  been  no  oversight  or  misapprehen- 

bell,   34  Ohio  St.  204.     Rehearings  in  sion  in  the  nature  of  mistake  of  fact, 

the     Supreme    Court,    therefore,    are  unless  one  of  the  judges  who  concurred 

purely  statutory,  and  the  petition  will  in  the  judgment  desires  a  reargument 

be  refused  unless  it  comes  within  the  after  examining  the  grounds  on  which 

provisions  of  section  542  of  the  code;  a  rehearing  is  asked.     Fendall's  Case, 

nor  can  such  a  petition  be  granted  after  12  Ct.  of  CI.  305. 

the  term  at  which  the  judgment  was  2.  The  United  States  Sapreme Court  Bale 

entered  unless  the  case  is  within  the  Has  Been  Adopted  by  the  Court  of  Ap- 

provisions  of  the  code  above  referred  ^g^\s  in  Maryland,     Kent  v.  Waters,  18 

to.     Zinkf.  Grant,  26  Ohio  St.  378.     In  Md.   53;    Johns  v.  Johns,  20   Md.  58; 

Maud  V.  Maud,  34  Ohio  St.  54.0,  it  was  Roman  v.  Mali,  42  Md.  513.     And  also 

held  that  the  Supreme  Court  had  no  by  the  Supreme  Judicial  Court  of  i9/dj-- 

power  to  rehear  a  case  decided  by  the  sachusetts.     Winchester  v,  Winchester, 

Supreme  Court  commission.  121  Mass.  127. 

In  South  Carolina  judgments  rendered  8.  Tunstall  v.  Walker,  2  Smed.  &  M. 

by  the  Supreme  Court  after  full  argu-  (Miss.)  638. 

ment  will  not  be  reheard  except  for  the  In  Louisiana  a  rehearing  will  not  be 

strongest  reasons.     Ex  p.   Dial.  14  S.  granted  where  a  decree  rendered  by  the 

Car.  584;  Burn  v,  Poaug,  3  Desaus.  (S.  Supreme  Court  is  interlocutory,  as,  for 

Car.)  596.  instance,  a  decree  overruling  a  motion 
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In  Caaat  InToWing  Fraudulent  Transaotioni.  —  Rehearings  will  not  be 
granted  for  the  purpose  of  considering  gains  or  losses  between 
parties  engaged  in  an  enterprise  of  aiding  or  abetting  fraudulent 
transactions.* 

In  Criminal  Oaaat. —  In  jurisdictions  where  the  courts  have  power 
to  rehear  appeals  it  is  generally  held  that  this  power  extends  to 
criminal  cases.' 

c.  Allowance  of  Rehearing  —  DiioreUon  of  the  court  —  An 

application  for  a  rehearing  of  an  appeal  addresses  itself  to  the 
discretion  of  the  court,  and  its  decision  in  the  matter  is  final.' 

2.  OroniLds — a.  Error  in  the  Decision  —  In  General  — 

(i)  Error  of  Law  or  Misapprehension  of  Facts,  —  A  rehearing 
may  be  had  for  a  clear  mistake  of  law  in  the  decision,*  or  where 

to  dismiss  an  appeal.     Edwards's  Sue-  which  is  certified  to  the  court  below, 

cession,  34  La.  Ann.  216.  State  v.  Jones,  69  N.  Car.  16. 

1.  Reeg  V.  Burnham,  55  Mich.  39.  When  tiie  Application  Is  Made  for  Delay, 

In  Holloway  v.  Stevens,  (Supm.  Ct.  and  the  grounds  urged  are  frivolous,  a 

Gen.  T.)  48  How.   Pr.  (N.  V.)  129,  an  rehearing  of  a  criminal  appeal  will  be 

agent,  without  the  knowledge  of  his  denied.     People  v.  Jugigo,  (N.  Y.  1890) 

principal,  entered  into  an   agreement  25  N.  E.  Rep.  317. 

wiih  a  third  person  providing  that  the  8.  Center  Tp.  v.  Marion  County,  no 

principars  property  was  to  be  sold  on  Ind.  579;  Prettyman  t/.  Barnard,  37  111. 

execution  issued  in  favor  of  said  third  105;  Summers  v.  Darne,  31  Gratt.  (Va.) 

person,  and  bought  in  by  the  agent,  791;  Blair  i/.  Dillaye,(Ct.  App.)  3  Howl 

and  that  the  proceeds  of  the  sale  were  Pr.  (N.  Y.)  422. 

not  to  be  returned  in  case  the  judgment  The  action  of  the  highest  court  of  the 

was  reversed.      This  agreement   was  state  in  granting  or  refusing  a  rehear- 

executed  by  the  parties,  but  the  judg-  ing  of  an  appeal  is  not  reviewable  by 

mcnt    having  subsequently  been    re-  appeal  to  the  United  States  Supreme 

versed,  an  order  was  made  directing  Court.     Steines  v.  Franklin  County,  14 

restitution  of  the  proceeds  of  the  sale  Wall.  (U.  S.)  15. 

to  the    principal.      This    order    was  A  petition  for  a  rehearing  of  a  case 

affirmed  on  appeal,  and  a  petition  for  decided  by  the  full  court  is  addressed 

a  rehearing  of  the  order  of  affirmance  exclusively  to  the    discretion    of    the 

was  refused  on   the  ground  that  the  court,  and  will  not  be  granted,  nor  its 

court  would  not  reconsider  the  agree-  arguing  permitted,  unless  upon  inspec- 

ment,  as  it  was  against  public  pdlicy.  tion  of  the  petition  the  court  so  orders. 

8.  In  Iowa  the  provisions  of  the  code  Lincoln  v.  Eaton,  132  Mass.  63;  Win- 

concerning  rehearings  are  applicable  in  Chester  v.  Winchester,  121  Mass.  127. 

criminal  cases,  and  in  favor  of  the  state  Ezoeptions  to  the  Bole.  —  In  Louisiana 

as  well  as  of  the  defendant.     State  v,  it  seems  that  counsel  are  entitled  as  a 

Jones,  64  Iowa  349.  matter  of  right  to  a  rehearing  of  a  case 

la  Texas  it  was  stated  in  Garner  v.  on  appeal  where  the  Supreme  Court  is 

State,  36   Tex.    693,    to   be  doubtful  unable  to  make  up  its  judgment  within 

whether    the     Supreme     Court     had  the  period  limited  by  law.     Morgan  v. 

anthority  to  grant  rehearings  in  crim-  Livingston,  6  Mart.  (La.)  19.     And  they 

inal  cases.    But  in  Drake  v.  State,  29  are  also  entitled  to  three  judicial  days 

Tex.  App.  265,  it  was  held  that  the  after  the  decision  of  an  appeal  in  which 

Stiprcme  Court  might  firrant  a  rehear-  to  apply  for  a  rehearing  and  in  a  case 

ing  in  a  criminal  case,  during  the  same  where  this  right  is  denied,  it  may  be 

term,  after  judgment  of  conviction  had  enforced     by     mandamus.      State  v. 

been  reversed  and  the  case  remanded.  Judges,  48  La.  Ann.  1079. 

In  Korth  Carolina  the  Supreme  Court  4.  Arizona  Prince  Copper  Co.  v.  Cop- 

^»s  no  power  to  entertain  a  petition  for  per  Q^^cn  Copper  Co.,  (Ariz.  1886)  11 

a  rehearing  in  a  criminal    case.     In  Pac.  Rep.  396;  Hintragerv.  Hcnnessy, 

such  cases  the  court  does  not  pass  judg-  46  Iowa  600;  Smith  v.  Walker,  57  Mich, 

ment,  bat  simply  gives  its  opinion,  457;  Lewis  v.  Rountree,  81  N.  Car.  20; 
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it  appears  that  the  appellate  court  misapprehended  the  record, 
and  was  mistaken  as  to  facts  occurring  on  the  trial  of  the  cause 
in  the  court  below.*  But  in  order  to  be  available  such  error  or 
misapprehension  must  be  in  a  matter  materially  affecting  the  cor- 
rectness of  the  decision.* 

Weathersbee    v.    Farrar,   98    N.   Car.  under  the  circumstances  oi  the  case, 

255.  was  admissible.     Hooper  v.   Beecher, 

In  Lawrence  v.  Metropolitan  El.  R.  (Supm.  Ct.)  7  N.  Y.  St.  Rep.  405. 

Co.,  (C.  PI.)  10  N.  Y.  Supp.  743,  which  In  an  Aotlon  of  Sepleyin,  where  it  was 

was  an  action  for  an  injunction,  judg-  made  to  appear  that  in  a  former  action 

ment  for  the  plaintiff  was  reversed  on  between  the  same  parlies  the  Supreme 

appeal  on   the  ground   that   the  trial  Court  had  misunderstood  the  facts  of 

court  had  admitted  incompetent  testi-  the  case,  and  had  wrongfully  dismissed 

mony  in  behalf  of  the  plaintiff.     But  a  an   appeal,   a   rehearing   was  granted 

rehearing  of  the  appeal  was  afterwards  both  of  that  appeal  and  of  the  appeal 

granted,  since  it  appeared  that  the  ad-  in  the  replevin  case.      Gravenstine  r. 

mission  of  the  testimony  in  question  Feger,  (Pa.  1886)4  Atl.  Rep.  917. 

simply  affected  the  amount  of  damages,  2.  Baker    v.    Gausin,   76   Ind.    317; 

and  did  not  affect  the  plaintiff's  right  Teaz  v,  Chrystie,  2  E.  D.  Smith  (N.  Y.) 

to  the  injunction.  635;  Blackwell  v.  Wright,  74  N.  Car. 

The  General  Porpose  of  a  Behearing  is  733;  San  Antonio  v.  Grandjean,  91  Tex. 

to  have  corrected  some  error  of  the  Su-  430;  Torrent  v.  Duluth  Lumber  Co.,  32 

preme  Court  in  passing  on  errors  of  law  Fed.  Rep.  229. 

assigned  in  the  record  on  appeal,  aris-  Errors  Held  to  Be  Immaterial.  —  A  re- 

ing  from  misapprehension  of  the  law  hearing  will  not  be  granted  for  a  mis- 

or  misapplication  of  the  law  to  perti-  take  of  the  appellate  court  in  holding 

nent  facts  appearing  in  the  record  in  that  a  certain  contract  is  a  conveyance 

connection  with'  the    errors  assigned,  in  fee,  where  the  determination  of  this 

and  the  Supreme  Court  will  not  grant  question  does  not  materially  affect  the 

a  rehearing  on  the  ground  of  mistake  correctness  of  the   decision.   Genet  v. 

or  error  of  fact,     Weathersbee  v.  Far-  Delaware,  etc.,  Canal  Co.,  137  N.   Y. 

rar,  98  N.  Car.  255,  citing  Wilson  z'.  626,  51  N.  Y.  St.  Rep.  206;  nor  for  a 

Lineberger,  90  N.  Car.  180;  Lockhart  mistake   of  the  court  concerning  the 

V,   Bell,  90  N.  Car.   502;    Barcroft  v.  nature  of  a  warranty  in  a  deed,  Christy 

Roberts,  92  N.  Car.  249.  v.  Burch,  25  Fla.  978;  nor  on  account 

1.  Arizona  Prince  Copper  Co.  v.  Cop-  of  the  fact  that  the  opinion  of  the  ap- 

per  Queen  Copper  Co.,  (Ariz.  1886)  11  pellate  court  declares  certain  securities 

Pac.    Rep.    396;    Derby    v.   Gallup,   5  to  be  valueless,  whereas  a  referee  has 

Minn.  119.     Contra^  Ft.  Worth  Pub.  Co.  refused  so  to  find,  where  it  appears  that 

v,\  Hitson,  80  Tex.  216;    Rust  7^.  Gar-  such  .expression   cf    opinion   will   not 

many,  36  Ga.  257.  prejudice   the   party   on  a  new    trial, 

ninstrations  of  Bole.  —  Where  the  ap-  Griggs  v.  Day,  137  N.  Y.  542,  50  N.  Y. 

pellate  court  reverses  a  judgment  on  St.  Rep.  87. 

the  mistaken  supposition  that  all  the  Immaterial UiBapprehension  of  Facts. — 
evidence  in  regard  to  a  particular  point  A  rehearing  cannot  be  had  on  the 
was  excluded  in  the  trial  court,  and  on  ground  that  the  appellate  court  was 
the  ground  that  such  exclusion  was  mistaken  in  assuming  that  a  certain 
erroneous,  a  rehearing  will  be  granted  question  was  submitted  to  the  jury  on 
if  it  is  shown  that  similar  evidence  to  the  trial  where  buch  mistaken  assump- 
that  excluded  was  in  fact  admitted  tion  is  immaterial.  Cobbs  v,  Philadel- 
without  objection,  and  that  the  ex-  phia  F.  Assoc,  68  Mich.  465.  Nor  will 
eluded  evidence  was  merely  cumula-  it  be  granted  for  a  mistaken  assump- 
tive. Doyle  V.  Manhattan  R.  Co.,  (C.  tion  to  the  effect  that  a  certain  witness 
PI.)  II  N.  Y.  Supp.  65.  was   in   attendance  at   the   trial,   and 

And,  on  the  other  hand,  if  the  appel-  could  have  been  called  to  contradict 

late  court  has  reversed  a  judgment  on  the   testimony  of  one  of  the  parties, 

the  mistaken  supposition  that  certain  where  it  is  shown  that  the  evidence  of 

evidence  received  in  the  court  below  such  witness  would  have  been  merely 

was  inadmissible,  a  rehearing  will  be  cumulative.     Ritter  v.    Phillips,  35  N. 

granted  if  it  is  shown  that  the  evidence,  Y.  Super.  Ct.  388. 

32  Volume  XVIII.         -r 


lUhMudBg  of  AppMli.              REHEARING.  emadk 

WhATO  tlu  Detcrmiiiation  of  tlM  Gaie  Ii  flulMtaiitially  Oorreet,  applications 
for  reargument  based  on  immaterial  mistakes,  such,  for  instance, 
as  a  slight  error  in  the  amount  of  money  allowed  by  the  judg- 
ment, are  not  regarded  with  favor ;  *  and  a  rehearing  will  never 

be  granted  where  it  is  clear  that  it  would  be  ineffectual,  and  that 
the  original  decision  would  remain  unaltered.* 

1.  Simpkinson  v,  Sanders,  (Ky.  1888)  People  r.  Moran,  (Cal.  1892)  31  Pac. 
7  S.  W.  Rep.  613;  Macaaley  v,  Elrod,  Rep.  853:  Humphreys  v.  Allen,  100 
(Ky.  1895)  29S.  W.  Rep.  734;  May  v.  111.  511;  Tecumseh  Nat.  Bank  v. 
Kellar,  i  Mo.  App.  381;  Goodman  v,  Saunders.  51  Neb.  801;  State  v,  Wood- 
Cohen,  (C.  PI.)  II  N.  Y.  Supp.  65;  bury,  17  Nev.  337;  Wallace  r.  Din niny, 
Newell  r/.  Wheeler,  (N.  Y.  Super.  Ct.  (C.  PI.  Gen.  T.)  12  Misc.  (N.  Y.)  635; 
Gen.  T.)  2  Abb.  Pr.  N.  S.  (N.  Y.)  134.  Fisher  v,  Merwin,  (C.  PI.)  25  How.  Pr. 

Slight  Error  in  Amount  of  Verdict  or  (N.  Y.)  284. 

Judgment  —  A   rehearing   will   not  be  In  Powell  v,  Bunger,  91  Ind.  64,  the 

granted  for  a  slight  error  in  the  amount  appellate  court  reversed  a  judgment  in 

of  the  verdict  where  it  is  not  claimed  favor  of  the  plaintiff  rendered  by  the 

that  such  verdict  exceeds  the  amount  trial  court.     In  a  petition  for  a  rehear- 

of  damages  claimed  in  the  petition,  and  ing  it  was  shown  that  the  complaint 

where  no  assignment  of  error  has  been  was  in  two  paragraphs,  setting  up  dis- 

made  on  this  ground,   nor  reference  tinct  causes  of  action,  and  the  peti* 

made  thereto  in  the  motion  for  a  new  tioner  contended  that  even  though  the 

trial  in  the  lower  court,  Weir  Plow  Co.  appellate  court  was  correct  in  holding 

p.  Armentrout,  9  Tex.  Civ.  App.  117;  that  the  trial  court  erred  in  overruling 

nor  because  it  is  conceded  that  the  in-  a  demurrer  to  the  second  paragraph, 

terest   was    computed   from   a   wrong  yet  it  should  have  reversed  the  judg- 

date,  and  that,  as  a  result,  the  judg-  ment  only  so  far  as  it  was  based  upon 

ment  is  too  large  by  a  small  amount,  that     paragraph,     and    should    have 

especially  where  the  successful  party  affirmed  it  as  the  cause  of  the  action 

offers    to    remit    the  excess,   Gere  v,  stated  in  the  first  paragraph.     But  it 

Council  Bluffs  Ins.  Co.,  67  Iowa  272.  was  held  that  the  error  of  the  trial 

Failure  of  Special  Yerdiet  to  Find  Facts,  court  in  overruling  the  demurrer  to  the 

—  A  rehearing  cannot  be  had  on  the  second  paragraph  was  carried  into  the 

ground  that  the  special  verdict  did  not  verdict  and  judgment;  that  il  would 

find  the  facts  on  which  the  judgment  have  been  improper,  while  the  verdict 

rests,   where   it  is  conceded  that  the  was  permitted  to  stand,  to  set  aside  the 

judgment,    as    modified    on    appeal,  judgment  merely  as  to  a  portion  of  the 

allows  the  plaintiff  all  that  she  is  en-  relief  granted  and  to  affirm  it  as  to 

titled  to  under  the  averments  of  her  the  remainder;   and  that  a  rehearing 

complaint.     Evans  v.  Bentley,  9  Tex.  could  not  be  granted  for  the  purpose  of 

Civ.  App.  112.  altering  the  judgment  in  this  manner. 

Mere  Tedhnieal  MistriaL  —  On  a  trial  Act  of  Legislatare  Anthoriiing  Sehear. 

at  the  circuit,  the  court  directed  a  ver-  ing.  —  The  court  will  not  grant  a  re- 

dict  for    the  plaintiff   subject  to  the  hearing  where  it  would  be  ineffectual, 

opinion  of  the  court  at  general  term,  even  in  a  case  where  the  legislature  by 

but  the  latter  court  set  aside  the  ver-  a  special  act  authorizes  it  to  review 

diet  on  the  ground  that  the  plaintiff  certain  judgments  rendered  at  a  preyi- 

was  not  legally  entitled  to  recover.    On  ous  term.     Such  an  act  is  probably  in. 

a  motion  for  a  reargument  it  was  held  valid,  as  it  is  the  exercise  of  a  power 

that  this  was  simply  a  mistrial  and  that  properly  belonging  to  the  judicial  de- 

the  proper  course  for  the  general  term  partment;    but   conceding    that    it   is 

would  have  been  to  review  the  proceed-  valid,  it  will  be  treated  as  permissive 

ings  and  order  a  new  trial,  but  since  merely,  and  not  as  mandatory.     Dorsey 

the  former  decision  accomplished  the  v.  Gary,  37  Md.  64. 

same  end,  and  subsuntial  justice  had  £zception  to  Bnle.  —  In  Fenstermaker 

been  done,  the  motion  for  a  rehearing  z\  Tribune  Pub.  Co.,  13  Utah  532,  a 

was  denied.    Coogan  v.  New  York,  2  rehearing  was  granted  although  it  was 

Thomp.  &  C.  (N.  Y  )  667.  conceded  that  the  original  judgment 

8.  Where  Sehesring  Would  Be  Ineffect-  must  remain  substantially   unaltered, 

^«L  — Clark    t/.   Roots,   50   Ark.   188;  since    it    appeared    that   one   of    the 
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(2)  Erroneous  Reasons  for  Correct  Decision.  —  Where  the 
decision  is  admittedly  correct  a  reargfument  will  not  be  allowed 
on  the  ground  that  the  reasons  assigned  by  the  court  in  its 
opinion  are  erroneous,  or  that  stress  is  laid  upon  an  immaterial 
fact ;  *  and  a  judgment  based  on  several  grounds  will  not  be 
reviewed  as  long  as  it  appears  that  any  one  of  the  grounds  assigned 
is  valid.* 

(3)  Decision  Based  on  Points  Not  Raised  Below,  —  Where  the 
decision  of  the  appellate  court  is  based  on  points  which  were  not 
considered  in  the  court  below,  or  on  the  hearing  of  the  appeal,* 
or  where  a  judgment  is  affirmed  on  a  theory  totally  different  from 
that  on  which  it  was  rendered  by  the  trial  court,  a  rehearing  may 
be  had  * 

adges,  being  disqualified,  did  not  sit  of  damages,  a  rehearing  will  be  de- 

on  the  hearing,  that  the  concurrence  of  nied  although  it  appears  that  the  other 

one  of  the  two  judges  who  did  sit  was  grounds  for  reversal  stated  in  the  opin- 

limited  to  the  result,  that  the  opinion  ion  of  the  appellate  court,  are  errone- 

overlooked  a  material  point  raised  on  ous.     The    erroneous    charge    of    the 

the   hearing,    and   that   it    announced  lower  court  having  been  duly  assigned 

rules  of  law  which  required  modifica-  as  error,   the   Supreme  Court  cannot 

tion  and  explanation  to  prevent  their  speculate  as  to  its  effect  on  the  judg- 

misapplication  upon  a  new  trial.  ment  and  grant  a  rehearing  in  order  to 

1.  Wilson  V,  Vance,  55  Ind.  584;  review  and  sustain  such  judgment. 
Johnston  v.  Davis,  61  Mich.  278;  Earp  Taylor,  etc.,  R.  Co,  v.  Warner,  84  Tex. 
ff.  Richaidson,  81  N.  Car.  5;    Thomp-  122. 

son  V.  Hnron  Lumber  Co.,  4  Wash.  600.  3.  Caldwell  v.  Western  M.  &  F.  Ins. 

Where  an  examination  of  the  record  Co.,    19   La.  48;    Derby   v,   Gallup,  5 

shows    that    the    judgment    appealed  Minn.   119;   Van  Etten  v.  Newton,  15 

from  would  necessarily  be  affirmed  on  Daly  (K.  Y.)  538. 

the  evidence,  a  rehearing  will  nol   be  The  rule  does  not  apply  where  the 

granted,  although  the  court  based  its  points  in  question  were  suggested  by 

affirmance  of    the    judgment    on    the  the  facts  in  evidence,  and  the  attention 

ground  that  the  bill  of  exceptions  was  of  the  counsel  was  called  to  them  at 

not  filed  within  the  required  time,  and  the  hearing,  and  where  no  objection 

the  petition  for  a  rehearing  shows  that  was  then  made  that  they  had  not  been 

the  time  was  extended  b/  stipulation,  raised   in    the    trial   court.     Oliver  v, 

Anderson  v.  Anderson,  141  Ind.  567.  French,   (Supm.    Ct.)  32   N,  Y.  Supp. 

When   the   court  has   dismissed   an  576;    Davis  v,  Bonn,  (Supm.  Ct.  App. 

appeal,  basing  its  decision  on  the  in-  T.)  16  Misc.  (N.  Y.)  365. 

completeness  of  the  transcript,  and  an  4.  lUiutration  of  Bole.  —  In  Miller  v. 

application  for  a  rehearing  is  made,  it  King,  88  Hun  (N.  Y.)  181,  the  case  was 

may  sustain  its  previous  ruling  for  the  tried  and  judgment  was  rendered  in 

additional  reasons  that  the  judgment  the   trial    court    on   the   theory    of    a 

appealed    from    was   not    signed,    and  breach  of  contract  in  ejecting  a  passen- 

that  the  application  for  an  appeal  was  ger  from  a  railroad  train  before  he  had 

therefore  premature.     Smith  z/.  Orleans  reached   his    destination.      Conceding 

R.  Co.,  34  La.  Ann.  1160.  that  this  theory  was  correct,  the  plain^ 

2.  Judgment  Based  on  Several  Grounds,  tiff  was  entitled  only  to  actual  dam- 
—  Hahn  v.  St.  Clair  Sav.,  etc.,  Co.,  50  ages,  which  in  this  case  would  have 
111.  526;  Case  V,  Johnson.  7c  Ind.  31;  amounted  simply  to  nominal  damages 
Garrett  v.  Ashcraft,  (Ky.  1895)  30  S.  W.  (since  he  was  within  a  very  short  dis- 
Rep.  625;  Builer-Ryan  Co.  v.  Silvey,  tance  of  his  destination  when  ejected), 
(Minn.  1897)  73  N.  W.  Rep.  510;  Tall-  and  it  was  apparent  therefore  that  the 
man  v.  Ely,  8  Wis.  218.  damages  allowed  by  the  lower  court 

In    an    Aetion   for   Personal   Injuries,  were  excessive.     At  the  general  term, 

where  the  judgment  of  the  lower  court  however,  the  case  was  tried  and  judg- 

has  been  reversed  for  an  error  in  the  ment  was  affirmed  on  a  totally  different 

charge  of  the  court  as  to  the  measure  theory,  to  wit,  that  the  action  of  the 
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6.  Material  Point  Overlooked  —  Conflict  with  Stat- 
ute or  Controlling  Decision  — (i)  In  General, — A  rehear- 
ing will  be  granted  where  it  is  shown  that  some  question  decisive 

of  the  case  and  duly  submitted  by  counsel  has  been  overlooked 
by  the  court,  or  that  the  decision  is  in  conflict  with  a  statute  or 
a  controlling  decision  to  which  the  attention  of  the  court  was  not 
drawn,  through  the  neglect  or  inadvertence  of  counsel.^     A  peti- 

conductor  in  ejectinf^  the  passeng^er  New  York.  —  Mount  v.  Mitchell,  32 
amounted  to  a  tort.  In  view  of  these  N.  Y.  702;  Marine  Nat.  Bank  v.  Na- 
ctrcurostances  a  rehearing  of  the  appeal  tional  City  Bank,  59  N.  Y.  67;  Fosdick 
was  allowed.  v.  Hempstead,  126  N.  Y.  651;  Curley  v. 
(liialliloatiOB  of  Bole.  —  In  Jones  v.  Tomlinson,  5  Daly  (N.  Y.)  283;  Banks 
Castor,  96  Ind.  307,  a  rehearing  was  v.  Carter,  7  Daly  (N.  Y.)4i7;  Bolles  z/. 
claimed  by  the  appellant  on  the  ground  Duff,  56  Barb.  (N.  Y.J  567;  Newell 
that  the  brief  of  the  appellee,  as  origi-  «-.  Wheeler,  4  Robt.  (N.  Y.)  190; 
nally  prepared,  contained  no  statement  Myers  v.  Dean,  (C.  PI.  Gen.  T.)  10 
of  one  of  the  points  on  which  the  deci-  Misc.  (N.  Y.)  402;  Duncan  v.  Root, 
sion  of  the  court  was  based,  and  that  (C.  PI.)  4  N.  Y.  Supp.  613;  Mahon  v. 
this  point  was  *'  surreptitiously  in-  Sewell,  (C.  PI.)  7  N.  Y.  Supp.  600; 
serted  in  the  brief  and  pressed  upon  Sadlier  v.  Riggs,  15  Daly  (N.  Y.)  522; 
the  court.'  The  application,  however.  Eagle  Tube  Co.  z'.  Edward  Barr  Co., 
was  refused,  the  court  saying:  "  It  is  16  Daly  (N.  Y.)  212;  Martine  v.  Huy- 
not  unusual  to  file  an  additional  brief  lar,  (Supm.  Ct.)  12  N.  Y.  Supp.  66; 
or  to  add  new  matter  to  an  existing  Compton  v,  Heissenbuttel,  (C.  PI.)  18 
brief,  and  under  rule  16  of  this  court,  N.  Y.  Supp.  952;  Barnum  v.  Fitz  Pat- 
as  it  stood  prior  to  May  14,  1884,  the  rick.  (C.  PI.)  18  N.  Y.  Supp.  951;  Peo- 
appellee  had  the  right  to  file  a  brief  at  pie  v.  Purroy,  (C.  PI.)  18  N.  Y.  Supp. 
any  time  before  the  cause  was  taken  953;  Cornelius  v.  Reiser,  (C.  PI.)  18  N. 
up  for  consideration.  But  whether  an  Y.  Supp.  304;  Nette  v.  New  York  El. 
objection  be  made  in  the  brief  of  the  R.  Co.,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.) 
appellee  or  not,  if  the  record  shows  the  62;  Dietlin  v.  Egan,  (C.  PI.  Gen.  T.)  2 
defect,  this  court  is  not  required  to  Misc.  (N.  Y.)  52;  Kelly  v.  Partridge, 
disregard  it  because  the  appellants'  (C.  PI.)  25  N.  Y.  Supp.  1143;  Siegman 
counsel  was  not  aware  of  it.  The  rule  v.  Keeler,  (C.  PI.)  25  N.  Y.  Supp.  1148; 
is  that  if  there  are  points  in  the  record  Hand  v,  Rogers,  (Supm.  Ct.  App.  T.) 
not  suggested  by  counsel  nor  perceived  16  Misc.  (N.  Y.)  364;  Irvine  v.  F.  H. 
by  the  court,  such  points  will  not  be  Palmer  Mfg.  Co.,  3  N.  Y.  App.  Div. 
considered  on  a  petition  for  a  rehear-  385. 

ing,   but   the    court  cannot   refuse   to  North     Carolina.  ^  Weathersbee     v, 

consider   points  of  which   it  is  made  Farrar,  98  N.  Car.  255. 

aware  either    by    the    suggestions  of  South   Dakota,  —  Kirby    v.   Western 

counsel  or  by  its  own  examination  of  Union  Tel.  Co.,  4  S.  Dak.  439. 

the  record."     Citing  Martin  v.  Martin,  Tennessee,  ^-  Hubbard  v.  Fravell,  80 

74  Ind.  207.  Tenn.  304. 

1.  Iowa,  —  Hasted  v.   Dodge,  (Iowa  United    States.  —  Railway    Register 

1S88)  39  N.  W.  Rep.  668;  Hintrager  v.  Mfg.  Co.  v.  North  Hudson  County  R. 

Hennessy,  46  Iowa  600.  Co.,  26  Fed.  Rep.  411. 

Kansas.  —  State    v.   Eaton,    6    Kan.  «^  Kew  York  the  rule  stated  in  the 

App.  94.  text  prevails  in  the  Court  of  Appeals. 

Kentucky.  —  Gray  v.  Dickinson,  (Ky.  Mount  v.  Mitchell,  32  N.  Y.  702.    And 

1890)  13  S.  W.  Rep.  209.  it  has  been  generally  adopted  by  the 

Michigan,  —  Smith    v.    Walker,     57  other    appellate    courts  of  the    state. 

Mich.  457.  But  the  point  which  it  is  alleged  that 

Minnesota.  —  Derby     v.    Gallup,     5  the  court  overlooked  must  be  one  Vi  hich 

Minn.  119.  presents  a  fair  question  for  discussion, 

Missouri.  —  Supreme  Court  Rule  20,  and  it  must  appear  that  the  court  did 

116  Mo.,  Appendix,  p.  iv.  not  consider  such  point  at  all.     Guidet 

Montana.  —  Columbia  Min.   Co.    v.  v.  New  York,  37  N.  Y.  Super.  Ct.  124. 

Holter,  I  Mont.  429;  Davis  v,  Clark.  2  Thus,  in  a  case  where  the  only  issue 

Mont.  395.  raised  in  regard  to  the  use  of  a  ma- 
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tion  to  rehear  will  also  be  granted  when  it  clearly  appears  that 
the  former  decision  resulted  from  overlooking  material  admissions 
in  the  pleadings  of  the  prevailing  party,*  or  that  the  court  has 
failed  to  consider  certain  exceptions  which  were  properly  before 
it ;  •  but  not  where  the  sole  ground  alleged  is  that  the  appellate 
court  has  failed  to  pass  on  the  sufficiency  of  the  petitioner's  plead- 
ings in  the  lower  court.* 

Where  All  of  the  Facts  Preeented  Have  in  Fact  Been  Duly  Considered  by  the 
court,  and  where  the  application  presents  no  new  facts,  but 
simply  reiterates  the  arguments  made  on  the  hearing,  and  is  in 
effect  an  appeal  to  the  court  to  review  its  decision  on  points  and 
authorities  already  determined,  a  rehearing  will  be  refused.^ 

chine  was  whether  the  part  produced  8i6;  Fisher  v.  Fair,  (S.  Car.  1891)  13  S. 

in  court   was   in   fact    defective,    and  £.    Rep.   853;    Harris  v.  Bratton,   (S. 

where  the  petition  for  a  rehearing  al-  Car.  1S91)  13  S.  £.  Rep.  899;    Hardin 

leged  that  the  court  had  misconstrued  u.  Melton,  28  S.  Car.  38;  Williams  v, 

the  evidence  as  to  the  time  when  an  Bennet,  35  S.  Car.  598,  (S.  Car.   1891) 

inspector  examined    the    machine,    it  14  S.  E.  Rep.  288;    Land,  etc.,  Co.  v. 

was  held  that  this  alleged  misconcep-  Williams,  (S.  Car.  1892)  15  S.  £.  Rep. 

tion  by  the  court  did  not  amount  to  the  453;  Munro  v.  Long,  (S.  Car.  1892)  15 

oversight  of  a  decisive  question,  and  S.  E.  Rep.  553;  Witte  v.  Weinberg,  40 

that  the  rule  did  not  apply.     Irvine  v.  S.  Car.  545,  (S.  Car.  1893)  18  S.  E.  Rep. 

F.  H.  Palmer  Mfg.  Co.,  3  N.  Y,  App.  886;  Sloan  v.  Latimer,  41  S.  Car.  217. 

Div.  385.  In  Utah  an  appeal  may  be  reheard 

The  fact  that  some  of  the  judges  where  the  court  is  convinced  that  it  has 
rendering  a  decision  have  misconstrued  failed  to  consider  some  material  point 
a  recent  decision  in  a  similar  case  is  no  in  the  case,  or  that  it  erred  in  its  con- 
ground  for  a  reargument,  where  it  ap-  elusions,  or  that  some  matter  has  been 
pears  that  the  other  judges  who  joined  discovered  which  was  unknown  at  the 
in  the  opinion  construed  the  same  de-  time  of  the  hearing,  but  not  otherwise, 
cision  correctly.  Smith  v.  Miller,  (N.  Brown  v.  Pickard,  4  Utah  292;  Venard 
Y.  Super.  Ct.  Gen  T.)  6  Abb.  Pr.  N.  S.  «/.  Green,  4  Utah  67;  In  re  McKnight, 
(N.  Y.)  234.  4  Utah  237. 

In  North  Carolina  it  has  been  held  FaUnre  to  Pass  on  Bejeotion  of  Evidenoe. 
that  the  weightiest  considerations  make  —  Failure  of  the  appellate  court  to  pass 
it  the  duty  of  the  court  to  adhere  to  its  upon  the  rejection  of  certain  evidence 
decisions,  and  that  no  case  ought  to  be  by  the  trial  court  is  no  ground  for  a  re- 
reversed  upon  a  petition  to  rehear  un-  hearing  where  it  appears  that  the  facts 
less  it  was  decided  hastily,  and  some  sought  to  be  proven  by  the  said  evi- 
material  point  was  overlooked,  or  some  dence  have  been  previously  setup  as  a 
direct  authority  was  not  called  to  the  defense,  and  determined  adversely  to 
attention  of  the  court.  Watson  v.  Dodd,  the  petitioner,  in  another  suit  involv- 
72  N.  Car.  240,  Devereux  v.  D.evereux,  ing  the  same  subject-matter.  Main  v, 
81  N.  Car.  12;  Ashe  v.  Gray,  90  N.  Car.  Field,  13  Ind.  App.  401. 
137;  Fry  V.  Currie,  103  N.  Car.  203;  Where  It  Appears  that  Snbetantial  Joa- 
Emry  v,  Raleigh,  etc.,  R.  Co.,  105  N,  tioe  Has  Been  Done  a  rehearing  will  not 
Car.  44,  45;  Haywood  v,  Daves,  81  N.  be  granted  on  the  ground  that  a  recent 
Car.  8;  Hudson  v,  Jordan,  no  N.  Car.  statute  has  been  overlooked  by  the 
250.  court  and  by  both  parties.     Walsh  v. 

In  South  Carolina  a  rehearing  will  be  Brown,  (Supm.  Ct.)  24  N.  Y.  Sl  Rep. 

refused  unless  it  appears  that  the  court  722. 

has  overlooked  some  material  fact  or  1.  Mason  v.  Pelletier,  80  N.  Car.  66. 

important  principle  of  law.     Frost  v,  2.  Covar  v.  Sallat,  24  S.  Car.  137. 

Weathersbee,  23  S.  Car.  370;  Claflin  v.  8.  Case  v.  Johnson,  70  Ind.  31. 

Iseman,  23  S.  Car.  427;  Columbia,  etc.,  4.  Colorado.  —  Parks    v.    Wilcox,     6 

R.  Co.  t.  Gibbes,  24  S.  Car.  60;  Clark  Colo.  600. 

V.   Wright,    24  S.   Car.    526;    State   v.  Florida.  ^  Usin  i',  Stribling,  25  Fla, 

Scheper,  (S.  Car.  1891)  la  S.  E.  Rep.  435. 
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Orovndi. 


_    Ai^£^^£^an,  —  Nichols    v.    Marsh,    62 
■^'crlx-   <^39;  Seymour  f/.  Detroit  Copper, 


etc. 
K 


Mi 


oiling    Milis,    56    Mich.     117; 
-  Raths,  45  Mich.  20;  Taylor  v. 
an,  24  Mich.  287. 
sota.  —  Derby     i'.     Gallup,     5 


43 


1?- 
poll 


Ho 


(^^  J^oints  in  Record  Not  Called  to  Court's  Attention.  —  The 
mer^  fact  that  the  court  has  overlooked  a  certain  point  presented 
by  tiii^  record  is  not  sufficient  to  authorize  a  rehearing,  however, 
J^nl^ss  it  further  appears  that  its  attention  was  called  to  the  point 
'^  q|ui^stion  by  the  briefs  or  arguments  of  counsel.* 

with  the  Conrt  as  to  the  correctness  of  its 
former  decision  upon  the  law  and  facts 
as  presented  at  the  first  hearing  will  be 
refused.     Steele  v.  State,  33  Fla.  354; 
Pendleton  v.  Lord,  34  N.  Y.  Super.  Ct. 
301.     Thus  a    rehearing   will   not    be 
Fish  V.  Heinlin,  8  Minn,     granted  on  a  petition  which  merely  al- 
leges in  a  general  form  that  the  peti- 
Jlampshire.  —  Russell  v.  Dyer,     tioner  can  satisfy  the  court  upon  rear- 
.  396.         '  gument  that  its  former  decision   was 

'York, — Atlantic,  etc.,  Tel.  Co.     erroneous.       Grigsby    v.     Minnehaha 
■.es,   39   N.  Y.  Super.  Ct.  357;     County,  7  S.  Dak.  421.     Nor  will  a  re- 
V.  Lintz,  9  Daly  (N.  Y.)  17.  hearing  be  granted  where  the  petition 

Carolina.  —  Hannon   v.  Griz-    simply  attacks  the  judgment  of  the  ap- 
N.  Car.  161;    Moore  v.  Bea-    pellate  court  upon  the  merits,  alleging 
■  xs  N.  Car.  558;    Gay  v.  Grant,     that  its  action  in  reversing  judgment 
•      Car.  478;    Dupree  v.  Virginia    for  the  defendant,  on  the  ground  that 
X  Tis.  Co.,  93  N.  Car.  237.  the   trial    court  improperly    excluded 

*•  — People  f.  Olson,  5  Utah  87;     certain      evidence,      was      erroneous. 

Welsh  V.  New  York  El.  R.  Co..  (C.  PI.) 
16  N.  Y.  Supp.  174. 

Petition  Directed  Merely  to  Sympathy  of 
Court.  —  A  petition  which  fails  to  call 
the  attention  of  the  court  to  any  point 
alleged  to  have  been  overlooked,  and 
which  is  directed  merely  to  the  sym- 

In 


483; 


t>^^ti^«icau     v\    House,   4    Utah 

'    ^S?     *^"  ^°^^^'  4  Utah  484. 

''^0'«'^w»i»^. — Chadron    Bank  t/.  An- 

^^r^o«,   (Wyoming  1897)  49  Pac.  Rep. 

^^*««V*r^  5/«/«.  —  Williams  v.    U.   S. 
L**^.   «  Pet.  (U.  S.)  96. 


^ 


0^             ^^bicago,  etc.,  R.  Co.   r.  Abilene  pathy  of  the  court,  will  be  denied. 

L.^^**-Site  Co.,  42  Kan.  97,  an  appeal  re  Henderson,  88  Tenn.  531. 

^^s  assigned  by  the  Supreme  Court  to  Bnle  Extends  to  All  Qaeitions  Keceesar- 

vcv^  commission  of  appeals,  and  judg-  ily  Involyed.  —  Where  the  decision  is 

ts^cat    -vvas  confirmed  by  the  opinion  of  one  which  involves  no  serious  injury 

^^  ^*^Qa  mission.     Thereafter  one  of  the  to  general  rights,  and  when  the  ques- 

P^'.^s,  presenting  a  petition  for  a  re-  tions  presented  have  been  thoroughly 

ucariiigr^  alleged  that  the  act  creating  considered,    such    decision     must    be 

.  ^^iximission  of  appeals  was  uncon-  deemed  the  settled  law  of  the  case,  and 

sWiitional  and  void,  and  that  by  the  a  rehearing  will  be  refused.     And  the 

^?*Snment  of  the  appeal  to  said  com-  above  rule  extends  not  merely  to  ques* 

roission  he  had  been  deprived  of  his  tions  actually   presented   by   counsel, 

!      i  ^^  ^^  heard   before  a  duly  consti-  but  to  all   questions  existing   in   the 

JJite<i  a.nd  legal  court.     On  considera-  record     and    necessarily    involved    in 

"Ofi  of  th;s  petition  it  appeared  that  the  the  decision.     Headley  v.  Challiss,  15 

party  \\^^  submitted  briefs  to  the  Su-  Kan.  602. 

rV^^  Court,  that  a  full  oral  argument  Unless  There  Is  Some  Very  Peculiar  As- 

A  ^^cn  had  before  the  commission,  snmption  or  Oversight  on  the  original 

*  h    ^**^'  afterwards,  on  a  motion  for  a  hearing,  by   which  the  court  and  the 

rT^^''^'  printed  briefs  had  been  filed  parties  have  been  misled,  a  rehearing 

^     •.  ^    fall  oral  argument  had  been  cannot  be  had  on  the  same  facts  and 

maae  t^  ^^  court  upon  all  of  the  ques-  legal  controversy.     Brown  v.  Brown, 

tioaa  involved.     It  was  held  therefore  64  Mich.  82. 

Uiat  tij^  party  had  been  given  as  full  a  1.  Martin    v.   Martin,   74  Ind.   210; 

ncaringr  by  the  Supreme  Court  as  if  the  Jones   v.   Castor,  96   Ind.    307;    Funk 

^**rt   ***^  ^^^  originally  heard  by  it;  v.  Rentchler,  134  Ind.  68;  Murdock  v, 

atiQ   On  this  ground  a  rehearing  was  Gurley,  5  Rob.  (La.)  467;  Hutchins  v. 

te^^sed.  Kimmell,  31  Mich.  126;  Wilcox  v.  To- 

^  Petition  Whioh  Merely  Joint  Issue  ledo,  etc.,  R.  Co.,  45  Mich.  280;  Most 
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(3)  Points  Not  Directly  Referred  to  in  Opinion,  —  A  rehearing 
will  not  be  granted  on  the  sole  ground  that  points  presented  on 
the  argument  are  not  referred  to  by  the  opinion  of  the  court  in 
express  terms,  since  it  does  not  necessarily  follow  that  such  points 
escaped  the  court's  attention ;  *  and  this  is  particularly  true 
where  the  determination  of  other  points,  which  are  referred  to- 
therein,  necessarily  involves  the  determination  of  the  matters 
presented  by  the  petition.* 

(4)  What  Decisions  Are  Controlling, — A  rehearing  will  be 
granted  where  the  decision  is  in  conflict  with  a  case  previously 
decided  by  the  highest  court  of  the  state,  or  where  the  latter 
court  renders  such  an  adverse  decision  pending  the  determination 
of  the  case  at  bar,  or  immediately  after  it  has  been  decided  ;  • 

V.  State,  (Tex.  Crim.  App.  1898)  44  S.  the  arguments  and  illustrations  used  in, 

W.  Rep.  832.  on   the  conclusions   reached    by,    the 

"  If  parlies  appealing  to  this  court  original  opinion.  In  such  a  case  it 
do  not  take  the  trouble  to  call  attention  cannot  be  claimed  that  injustice  has 
to  the  points  upon  which  they  rely,  been  done  to  the  appellee  by  not  spe- 
they  cannot  reasonably  expect  us  cifically  noticing  his  assignment  of 
*  *  *  to  order  rehearings  for  the  cross-errors,  and  his  petition  for  a  re- 
purpose  of  considering  them  b^  piece-  hearing  based  on  this  ground  must  be 
meal.'*     Whitby  z/.  Rowell,  82  i^al.  635.  refused.     Thomas    v.    Simmons,    103 

1.  Topeka    v,    Tuttle,    5    Kan.   425;  Ind.  538. 
Thompson    v,  Jarvis,   40    Mich.    526;        %,  State  v.  Barnes,  25  Fla.  86;  Eng- 

Weston  V.  Ketch um,  39  N.  Y.  Super,  lish  v.  State,  31  Fla.  356;  Meinhard  v, 

Ct.  552;    Ernst  v.  Estey  Wire  Works  Youngblood,  37  S.  Car.  231:  Guidet  zf. 

Co.,  (Supm.  Ct.  App.  T.)  21  Misc.  (N.  New  York,  37  N.  Y.  Super.  Ct.  124. 
Y.)  68;  Colonial  City  Traction  Co.  v,        8.  In  Kew  York  a  case  decided  by  the 

Kingston  City  R.  Co..  154  N.  Y.  493;  general   term   of  the   Supreme   Court 

Dammert  v,  Osborn,  (N.  Y.  1894)  35  N.  will  be  reheard  where  a  decision  of  the 

E.    Rep.  1088;    Moore  v.  Beaman,  112  Court  of  Appeals  adverse  to  that  of  the 

N.  Car.  558;  People  z/.  Olson,  5  Utah  87.  genera!   term   is  announced    pending 

The   fact  that  in  a    decision  which  the  decision,  Taylor  v.  Grant,  36  N.  Y. 

sanctions  a  former  decision  the  court  Super.  Ct.  259;    Hayner  v.  American 

does  not  expressly  notice  and  discuss  Popular  L.   Ins.  Co.,  36  N.  Y.  Super, 

a  supposed  distinction  between  the  two  Ct.  211;    or  where  it  appears  from  a 

cases  is  no  ground  for  a  rehearing,  decision   of  the   Court  of  Appeals  in 

Terry  v.  Wait,  56  N.  Y.  91.  dismissing  an  appeal  from  a  judgment 

FailTure  to  Notice  Errors  Amigned  on  of  the  general  term  that  the  case  ap- 

Cross-appeal.  —  If  an  appeal  is  affirmed  pealed  from   was  not  properly  before 

in  favor  of  an  appellee  on  the  whole  the  general   term,    Produce    Bank    v. 

case  he  cannot  have  a  rehearing  on  the  Morton,  42  N.  Y.  Super.   Ct.   124;    or 

ground  that  his  exceptions  on  a  cross-  where,  immediately  after  the  decision 

appeal  have  been  overlooked.     If  an  by  the  appellate  term,  the  Court  of  A p- 

appellee  seeks  a  reversal  of  the  judg-  peals  or  the  appellate  division  decides 

ment,  or  other  relief  than  that  which  the  precise  question  adversely,  Hand 

was  granted  him  below,  a  cross-appeal  v.    Rogers,   (Supm.   Ct.    App.   T.)    16 

is  proper;  but  where  he  merely  seeks  Misc.  (N.  Y.)  364;  or  where  a  decided 

an  affirmance  of  the  judgment,  the  fact  case  on   which  the  decision  is  partly 

that  he   obtains   it  on   grounds  other  based  is  subsequently  reversed  by  the 

than  those  urged  in  his  assignment  of  Court  of  Appeals,    Freeman    v.    Fal- 

cross-errors  does  not  eniitle  him  to  a  coner,  44  N.   Y.   Super.    Ct.    579;    or 

review  of  the  judgment.      Dudley  v.  where  the  general  term,  in  rendering 

Goddard,  (Ky.  1889)  12  S.  W.  Rep.  382.  its  decision,  relies  upon  a  certain  au- 

And  this  is  especially  true  where  ma-  thority,  and  there  appears  to  be  doubt 

terial  questions  presented  by  an  assign-  whether  later  authorities    have   been 

ment  of  cross-errors  have  been  passed  applied  in  deciding  the  case,  Hackett 

upon  either  directly  or  infercntially  by  v.  Stanley,  14  Daly  (N.  Y.)  210. 
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but  the  decision  of  the  higher  court  must  be  clearly  in  point,* 
and  it  must  be  shown  that  it  is  the  last  controlling  decision.* 

AdTvna  Dediion  by  Higher  Court,  bnt  Without  Opinion.  —  A  party  is  not 
entitled  to  a  rehearing  of  a  judgment  on  appeal  simply  because 
since  its  rendition  a  higher  court  has  rendered  an  adverse  decision 
in  another  action  involving  the  same  facts,  but  without  any  writ- 
ten opinion  or  any  assignment  of  its  reasons.' 

(5)  Enactment  of  Statute  After  Suhnissiofi  of  Cause,  —  The 
fact  that  a  statute  is  enacted  after  the  submission  of  a  case  on 
appeal  is  not  sufficient  to  authorize  a  rehearing,  unless  such  stat- 
ute directly  affects  the  validity  of  the  original  judgment,  or  is 
inconsistent  with  the  decision  rendered  on  appeal.* 

c.  Points  Not  Considered  on  Hearing  —  (i)  In  General,  — 
As  a  general  rule  a  rehearing  will  not  be  granted  on  grounds 

1.  Coleman  v.  Livingston,  36  N.  Y.  besides,  the  decision  of  the  Court  of 
Super.  Ct.  231;  Hey  wood  V.  Kingman,  Appeals  had   actually   been   made,  al- 
(Supm.  Ct.  Gen.  T.)  29  Abb.  N.  Cas.  though  not  known,  at  the  time  of  the 
(N.  Y.)  75;  Trinity  Chuich  v.  Higgins,  argument  of  the  appeal  in  this  court. 
4  Robt,  (N.  Y.)  372.  In  the  Hayner  case,  the  court  had  be- 
A   previous  judgment  in   the   same  fore  it  the  opinion  of  the  Court  of  Ap- 
case  made  through  a  misapprehension  peals  in  the  other  case,  and  was  able 
of  the  record  cannot  be  regarded  as  a  to  see  the  grounds  of  the  decision;  and 
controlling  decision,  and  a  rehearing  they  found  them  to  cover  all  the  ques- 
will  not  be  granted  on  the  ground  that  tions  in  the  case  in  this  court.     In  the 
the  judgment  is  in  conflict  therewith,  case  before  us  we  have  not  been  fur- 
Doggett  V.  Jordan,  4  Fla.  121.  nished  with  any  opinion  of  the  appel- 
Diota  in  Opiiiion  of  Higher  Court.  —  A  late  court.     Indeed,  it  is  stated  that  no 
motion  for  leave  to  issue  execution  on  opinion  was  filed  or  written.     Nor  are 
a  judgment  was  granted  by  the  special  we  apprised  of  the  ground  or  grounds 
term,  but  the  order  granting  leave  was  upon  which  that  court  has  placed  its 
reversed  by   the    general   term.     The  decision.     It  may  have  been   upon  a 
Court  of  Appeals,  in  dismissing  an  ap-  purely  technical  ground,  not  disturbing 
peal  from  the  decision  ot  the  general  the  general  law  of  the  case,  as  deter- 
term,  held  that  the  decision  of  the  mo-  mined  by  this  court,  and  not  affecting 
tion  rested  entirely  in  the  discretion  of  the  real  merits  of  the  controversy,  or  it 
the  court  below,  but  on  the  basis  of  may  even  have  been  a  reversal  by  the 
certain  dicta    in    the    opinion  of    the  default  of  the  party.     ♦    ♦    ♦    ]f  rea- 
Court  of  Appeals  the  plaintiff  moved  sons  had  been  assigned  by  the  higher 
in  the  general  term  for  a  reargument.  court,  and  they  showed  that  the  law  of 
It  was  held  that  such  dicta   did   not  this  court  has  been  disturbed  and  re- 
bind  the  general  term  to  grant  a  re-  versed,    we   must  and    would    regard 
hearing.     Van  Rensselaer  v.  Wright,  the  decision  as  authoritatively  binding 
(Supm.  Ct.)  12  N.  Y.  Supp.  330.  upon  us.     But  if  no  reasons  are  given, 
S.  Dobyns   v.    Meyer,  20  Mo.  App.  this  court  would  have  a  perfect  right  to 
66.  adhere  to  its  own  opinions  of  the  law, 
8.  In  Butterfield  v.  Radde,  40  N.  Y.  and  the  mere  reversal  by  the  appellate 
Super.  Ct.   169,  the  court  said:     "  In  court  would   and  could  have  no  influ- 
Hayner  v.  American   Popular  L.  Ins.  ence  upon  it." 

Co.,  36  N.  Y.  Super.  Ct.  211,  having  4.  Dutcher  v.  Culver,  24  Minn.  584. 
followed  and  relied  on  a  case  which  Where  a  petition  for  a  rehearing  has 
was  reversed  by  the  Court  of  Appeals,  been  granted,  and,  pending  the  rehear- 
this  court  granted  a  reargument  on  the  ing  of  the  case,  a  statute  is  passed  in- 
ground  that  that  decision  should  be  re-  validating  the  original  decision,  and 
garded  as  stare  decisis.  In  that  case,  where  judgment  has  not  yet  been  ren- 
however,  no  judgment  or  order  had  dered  on  such  decision,  it  will  be  re- 
been  entered  in  this  court,  the  decision  versed.  Iowa  R.  Land  Co.  v.  Sac 
having  been  merely  announced;   and  County,  39  Iowa  124. 

.     39  Volume  XVIII. 


BdWMrlng  of  Appeftli.  REHEARING.  ermuidi. 

which  were  not  urged  or  considered  on  the  hearing,*  and  this 
rule  will  be  departed  from  only  in  cases  where  the  refusal  of  the 
application  would  work  manifest  injustice.* 

Xatton  Proper  to  Bo  Baifod  on  HMring  or  in  Trial  Court.  —  The  reasons 
against  granting  a  rehearing  in  such  cases  apply  with  particular 
force  where  the  matters  suggested  are  such  as  might  have  been 
raised  on  the  original  hearing  in  the  appellate  court,*  or  where 

1.  Alabama.  —  Henderson   v,   Huey,  JVashington,  —  Lybarger  v.  State,   2 

45  Ala.  275:    Robinson  v.  Allison,  97  Wash.  552. 

Ala.  596.  United  States,  — \5.    S.    v.    Hall,    63 

California,  —  Grogan    v.    Ruckle,    I  Fed.  Rep.  472. 

Cal.  193;    Kellogg  v,  Cochran,  87  Cal.  When  the  sufficiency  of  a  showing  in 

J92;  San  Francisco  v.  Pacific  Bank,  89  favor  of  an  infant's  right  to  prosecute 

Cal.  23.  as    a    poor    person,    without    a    next 

Illinois,  —  Marthaler  v.  Druiding,  58  friend,  is  not  questioned  by  the  ad- 
Ill.  App.  336;  West  Chicago  Park  verse  party  on  the  hearing  it  cannot  be 
Com*rs  V,  Kincade,  64  111.  App.  113;  urged  as  a  ground  for  granting  a  re- 
Munger  27.  Supancicz,  64  111  App.  661;  hearing.  Hood  v,  Pearson,  67  Ind. 
Hime  v.  Klasey,  9  111.  App.  190.  368. 

Indiana.  —  Leffler  v,  Watson,  13  Ind.  In  Louisiana^  bv  a  rule  of  the  Su- 

App.  176;  Louisville,  etc.,  Consol.  R.  preme  Court,  parties  are  obliged  to  file 

Co.  c^.  Hicks,  II  Ind.  App.  588;  Blough  with  the  clerk  a  note  of  their  points 

V,  Parry,  T44  Ind.  463;  State  z^.  Halter,  and    authorities    before    the    case     is 

(Ind.  1898)  49  N.  E.  Rep.  7;  Brooks-v.  argued  on  appeal,  and  a  rehearing  will 

Harris,  42  Ind.  177;  Thomas  v,  Mathis,  not  be  granted  on  a  point  not  furnished 

92  Ind.  560;   Yates  v.  Mullen,  24  Ind.  in  compliance  with  this  rule.     Sorb^ 

277;    Union  School  Tp.  v.  Crawfords-  v.    Merchants*    Ins.    Co..   6   La.    185; 

ville  First  Nat.   Bank,  102    Ind.  464;  Mitchel  v,  Gervais,  2  Mart.  N.  S.  (La.) 

Fleetwood   v.    Brown,   109    Ind.    567;  570. 

Scanlin  v.  Stewart,  138  Ind.  574.  2.  Fuller  v.  Little,  61  111.  21;  State  v, 

Iowa,  —  Hintrager  v.   Hennessy,  46  Sexton,  (S.  Dak.   1898)  75  N.  W.  Rep. 

Iowa  600;    Mann  v.  Sioux  City,  etc.,  895. 

R.  Co..  46  Iowa  637.  It  Beets  in  the  Biseretion  of  the  Court 

Kansas.  —  Western  News  Co.  v,  Wil-  upon  a  motion  for  a  rehearing  to  exam- 

marth,  34  Kan.  254.  ine  into  new  questions,  and  upon  them 

Louisiana,  —  McFarland  v.  White,  13  to  modify  or  revise  its  decision;  but  it 

La.   Ann.   394;    Righior  v.   Phelps,  i  is  purely  a  matter  of  discretion,  and 

Rob.   (La.)  330;    Caldwell  v.  Western  not  of  legal  right,  and  the  court  will 

M.  &  F.  Ins.  Co.,  19  La.  48;   Garland  seldom  examine  beyond  the  questions 

V.  Holmes,  i  La.  Ann.  404.  presented    on    the    original    hearing. 

Michigan,  —  Ryerson    v,   Eldred,    18  Headley  v.  Challiss,  15  Kan.  602. 

Mich.  490.  Manifest  Errors  in  Beferee's  Seport.  — 


Nevada,  —  Beck    v.    Thompson,    22  In  Groth  v.  Kersting,  23  Colo,  213,  a 

Nev.  419.  rehearing  was  granted   where   it  ap- 

New    York,  —  Central  Park   Baptist  peared  that  there  was  a  manifest  error 

Church  V,  Patterson,  (C.   PI.  Gen.  T.)  In  a    referee's    report,    although    the 

12  Misc.  (N.  Y.)  636;  People  v.  Thirty-  court's  attention  was  not  called  to  this 

First  Ward,  91  Hun  (N.  Y.)  206.  error  by  the  arguments  or  briefs  prior 

North     Carolina,  —  Weathersbee     v,  to  the  decision,  and  the  point  was  first 

Farrar,  98  N.  Car.  255.  raised  in  the  petition  for  a  rehearing. 

Ohio, — Cincinnati   v,   Cameron,    33        8.  Hein  t/.  Pungs,  9  App.  Cas,  (D.  C.) 

Ohio  St.  336.  492;  Humphreys  v.  Allen,  100  HI.  511; 

South  Carolina,  —  Knox  v.  South  Emerson  v.  Opp,  9  Ind.  App.  581;  Lib- 
Carolina  R.  Co,,  5  S.  Car.  73;  Presnell  erty  Tp.  Draining  Assoc,  v,  Watkins, 
V,  Garrison.  122  N.  Car.  595.  72  Ind.  459;  Johnson  v.  Jones.  79  Ind. 

South  Dakota,  — John  A.  Tolman  Co.  141 ;  Evansville  v.  Senhenn,  151  Ind.  42. 
V,  Bowerman,  6  S.  Dak.  206.  Illastrations  of  Bole.  —  Refusal  of  the 

Utah,  —  Farrell  v,  Pingree,  5  Utah  trial  court  to  give  an  instruction,  Payne 

530.  V,  Tread  well,  16  Cal.  221;  or  error  in 
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they  ought  to  have  been  urged  in  the  trial  court  before  the  appeal 
was  taken.  ^ 

Be^nlaiity  of  the  Appeal.  —  The  court  will  not  consider  whether  the 
original  judgment  was  appealable,*  nor  whether  the  appeal  was 
properly  perfected,'  nor  whether  the  parties  have  complied  with 

overruling  a  motion  in  arrest  of  judg-  pensable  party  to  the  action  has  been 
ment,  Siberry  v.  State,  149  Ind.  684;  or  left  out,  even  though  the  objection  is 
an  allegation  that  the  evidence  was  in-  raised  for  the  first  time  on  a  petition 
sufficient  to  sustain  a  verdict  against  a  for  a  rehearing;  but  the  rule  is  other- 
defense  of  limitations,  Cook  v.  Carroll  wise  when  the  party  omitted  is  merely 
Land,  etc.,  Co.,  (Tex.  Civ.  App.  1897)  a  necessary  and  not  an  indispensable 
39  S.  W.  Rep.  1006,  will  not  be  consid-  party.  Weightman  v.  Washington 
ered  when  raised  for  the  first  time  by  a  Critic  Co.,  4  App.  Cas.  (D.  C.)  136. 
petition  for  rehearing  in  the  appellate  2.  Uhler  v.  Ryer,  (C.  PI.)  4  N.  Y. 
court    Nor  will  a  claim  of  right  under  Supp.  834. 

an  Act  of  Congress  be  considered  when  8.  Kenner  v.  Their  Creditors,  8  Mart, 

it  is  made  for  the  first  time  on  a  motion  N.  S.  (La.)  54. 

for  a  rehearing  in  the  Court  of  Ap.  That  Judgment  Appealed  From  Had  Hot 

peals.    Chappell    v.    Bradshaw,   (Md.  Been   £ntered.  —  Where   the   return   of 

1S88)  15  Atl.  Rep.  762.  the  lower  court  states  that  "  judgment 

In  Danenhoffer  v.  State,  79  Ind.  75,  was  in  due  form  entered,"  a  rehearing 
the  trial  court  refused  to  allow  the  de-  cannot  be  had  on  the  ground  that  the 
fendant  to  answer  certain  questions  judgment  appealed  from  had  not  been 
asked  him  by  his  attorney,  and  this  re-  entered  when  the  appeal  was  taken, 
fasal  was  assigned  as  error,  and  the  although  the  return  does  not  set  out 
appeal  was  heard  on  the  general  ques-  the  judgment  in  extenso^  since,  al- 
tion  as  to  whether  or  not  the  evidence  though  defective  in  this  respect,  it 
in  question  was  admissible.  There-  might  have  been  amended  on  proper 
after  the  defendant  applied  for  a  re-  application,  and  the  defect  was  waived 
hearing,  and  in  bis  petition,  for  the  first  by  failure  to  amend  on  the  hearing, 
time,  raised  the  objection  that  the  Gates  v,  Williams,  (C.  PI.  Gen.  T.)  10 
defendant,  by  omitting  to  state  to  the  Misc.  (N.  Y.)  403. 
court  the  fact  which  he  expected  to  That  Eight  to  Appeal  Was  Waived. — 
prove  by  the  answer  of  the  witness.  Objection  to  an  appeal  on  the  ground 
had  failed  to  save  the  error  of  the  court  that  the  appellant  has  waived  the  error 
in  the  record  in  such  a  manner  as  to  on  which  it  was  based  cannot  be  raised 
make  it  available  on  appeal.  It  was  for  the  first  time  in  a  petition  for  a  re- 
held  that  this  objection  would  have  hearing.  Herod  v.  State,  15  Ind.  App. 
been  good  if  raised  on  the  hearing,  but  648. 

that  it  furnished  no  ground  for  a  re-  That  the  Writ  of  Error  Was  Kot  Issued 

hearing.  until  after  a  forthcoming  bond  had  been 

1.  Auley  V.  Osterman,  65  Wis.  118.  taken  and  forfeited,  and  the  execution 

OIutrationsofEale. —  Questions  as  to  returned  satisfied,  cannot  be  consid- 
ihe  sufficiency  of  the  pleadings  in  the  ered  by  the  court  where  it  is  raised  for 
court  below,  Rikboff  v.  Brown's  Rotary  the  first  time  in  the  petition  for  a  re- 
Shuttle  Sewing  Mach.  Co.,  68  Ind.  388;  hearing.  Hatto  v.  Brooks,  33  Miss, 
or  questions  as  to  the  sufficiency  of  the  575. 

service  of  process  on  minor  defendants.  Where  the  Kame  ef  a  Keoeisary  Appel- 
Micou  V,  Tallassee  Bridge  Co.,  47  Ala.  lee  Is  Omitted,  by  a  mistake,  from  the 
652;  or  special  defenses,  such  as  the  assignment  of  errors,  the  appeal  may 
statute  of  limitations,  Allen  v.  Buisson,  be  dismissed  if  the  objection  is  raised 
35  La.  Ann.  108;  or  questions  as  to  the  at  the  proper  time  and  in  the  proper 
competency  of  witnesses,  where  no  ex-  manner;  but  where  counsel  appear  for 
ception  has  been  taken  below  to  the  all  of  the  appellees,  and  the  case  is  de- 
reading  of  their  depositions,  Birdsong  cided  on  the  merits,  the  objection  can- 
V.  Birdsong,  2  Head  (Tenn.)  289,  can-  not  subsequently  be  raised  in  a  petition 
not  be  raised  for  the  first  time  by  a  for  a  rehearing.  Bennett  v.  Seibert,  10 
petition  for  a  rehearing.  Ind.  App.  369. 

OmiMioii  of  Indispensable  Party.  —  A  re-  Kotioe  of  the  Appeal  and  Proof  of  Serv- 

hearing  may  be  had  where  an  indis-  ioe  thereof  should  be  contained  in  the 
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the  rules  of  practice  prescribed  by  the  court,  when  these  ques- 
tions are  presented  for  the  first  time  by  the  petition  for  a 
rehearing.* 

(2)  Grounds  Not  Involved  in  Any  Issue  Determined  by  Judge- 
ment. —  The  purpose  of  a  rehearing  is  to  correct  a  decision  which 
is  erroneous  in  regard  to  matters  already  considered,  and  not  to 
raise  new  issues  under  new  pleas ;  and  where  the  grounds  pre- 
sented by  the  petition  are  not  involved  in  any  issue  determined 
by  the  judgment  the  application  will  be  refused.* 

(3)  Grounds  IncoTtsis tent  with  Position  Assumed  on  Hearing. — 
When  an  action  has  been  tried  on  a  certain  theory,  a  rehearing 
cannot  be  had  on  grounds  inconsistent  with  that  theory,*  nor  on 

abstract,  but  the  mere  fact  that  these  time   by  a   petition    for  a  rehearing-, 

matters  are  omitted  therefrom  does  not  Wilson  v.  Lineberger,  90  N.  Car.  180. 

constitute  izrround  for  a  rehearing,  un-  To  Obviate  Unfortuiate  Baenlti  of  Jud^- 

less  the  objection  is  raised  on  the  orig-  mont.  —  A  rehearing  cannot  be  had  for 

inal  hearing.     Hintrager  v.  Hennessy,  the  purpose  of  obviating  certain   un- 

46  Iowa  600.  fortunate    results   which    may   follow 

Objections  to  the  Gonzt'i  Entertaining  a  under  the  terms  of  the  original  judg- 

Seoond  Appeal  must  be  raised  by  motion  ment  and  opinion.     Mann  v.  Poole,  40 

to  dismiss,  or  at  least  at  ths  time  when  S.  Car.  i. 

the  case  is  first  heard  on  appeal,  and  8.  Oroonds  Inooniietent  with  Theory  on 

they  cannot  be  raised  for  the  first  time  Which  Case  Was  Tried.  —  Jacksonville, 

in  a  petition  for  a  rehearing.     Ellis  v.  etc.,  R.  Co.  v.  Peninsular  Land,  etc., 

Sisson,  96  111.  105.  Co.,  27  Fla.  i,  157;  McDonald  v.  Carson, 

1.  Whitehead  2/.  Tulane,  11  La.  Ann.  95  N.  Car.  377;  Merriman  v,  Chicago, 
302.  etc..  R.  Co.,  66  Fed.  Rep.  663. 

In  Day  v.  Burnham,  (Ky.  1889)  12  S.  Where  on   the  hearing  the  plaintiff 

W.  Rep.    148,  a  rehearing  was  applied  has  proceeded  on  the  theory  that  a  cer- 

for  on  the  ground  that  the  appeal  had  tain  allegation  in  the  petition  is  denied 

been  prosecuted   in   the   name  of  one  by  the  defendant,  he  cannot  have  a  re- 

of  the  alleged  appellants  without  his  hearing  for  the   purpose  of  showing 

consent,    but   since    it   appeared   that  that  the  averment  in  question  was  not 

fourteen  months  elapsed  between  the  denied  by  the  adverse  party,  and  must 

granting  of  the  appeal  and  the  submis-  therefore  be  taken  as  admitted.     Mc- 

sion  of  the  case  thereon,  the  court  held  Clanahan  v.  McKinley,  52  Iowa  222. 

that  the  party  in  question  must  be  pre-  Where   it   is  urged  on  the  original 

sumed  to  have  received  notice,  and  a  hearing  that  all  the  credits  for  payment 

rehearing  was  refused.  of  interest  on  a  note,  allowed  by  the 

2.  Stark  v,  Burke,  9  La.  Ann.  344;  court,  are  erroneous,  it  cannot  be  con- 
Kent  V,  Sibley,  (C.  PI.)  7  N.  Y.  Supp.  tended  on  a  petition  for  a  rehearing 
801;  Glover  v,  Farr,  23  S.  Car.  489.  that  certain  specific  credits  only  should 

Where  an  Action  for  Divorce  Is  Prose-  not  have  been  allowed.     Stotsenburg 

ented  in  the  ordinary  form,  under  the  v.  Fordice,  142  Ind.  490. 

Kansas  statute,  and  the  relief  granted  Where  an  Action  of  Kegligence    has 

is  in  accordance  with  the  provisions  of  been  tried  on  the  theory  that  a  servant 

the  code,  the  Supreme  Court  will  not  was  guilty  of  contributory  negligence, 

consider  on  a  petition  for  a  rehearing  a  petition  for  a  rehearing  will  not  be 

whether  the  District  Court,  as  a  court  considered     which    is    based    on    the 

of  equity  independent  of  statute,  might  grounds  that  the  master  was  negligent, 

hav^e   granted   relief  in   the   case  and  and    that    the    servant    assumed    the 

compelled  the  husband  to  make  some  risk  of  employment.     Louisville,  etc., 

provision  for  his  wife  out  of  his  estate.  Consol.  R.  Co.  v.  Berry,  9  Ind.  App.  63. 

Birdzell  v,  Birdzell,  35  Kan.  638.  Pointi  Which  Have  Been  Waived  on  the 

In  an  Action  upon  an  Acooont  a  claim  Hearing,  either  expressly  or  by  implica- 

to  uncollected  assets  not  embraced  in  tion.    will   not   be   considered   upon  a 

the   account  as  sued  upon  cannot  be  petition    for    a  rehea  «ng.     People   v. 

considered  when  presented  for  the  first  Northey,   77  Cal.  618.     Thus,    where 
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grounds  which  are  contradictory  of  admissions  made  on  the 
hearing,*  nor  for  the  purpose  of  admitting  evidence  which  the 
petitioner  has  previously  treated  as  inadmissible,*  nor  to  consider 
certain  evidence  in  a  light  different  from  that  in  which  it  was 
considered  before.* 

d.  Imperfect  Presentation  of  Case  on   Hearing  —  (i) 

Important  Point  Not  Argued,  —  A  rehearing  will  not  be  granted 
on  the  ground  that  the  petitioner  has  failed  to  argue  an  important 
point  on  the  hearing.  All  points  relied  upon  in  support  of  the 
case  must  be  presented  by  the  briefs  and  arguments  on  appeal, 
and  the  practice  of  reserving  certain  points  to  be  urged  subse- 
quently, in  the  event  of  an  adverse  decision,  is  condemned  by  the 
courts.*    The  reasons  for  refusing  a  rehearing  are  stronger  still 

counsel  for  both  parties  admit,  on  the  2.  Where  counsel  refuses  to  accede  to 
hearing,  that  the  case  presents  only  a  proposal  by  the  adverse  party  looking 
one  point  for  the  determination  of  the  to  the  admission  of  certain  evidence, 
court,  a  rehearing  will  not  be  granted  under  the  belief  that  the  evidence  is 
to  allow  the  defeated  party  to  present  adverse  to  his  client's  interests,  but 
other  points  for  decision.  Gaines  v.  afterwards  learns  that  the  evidence  in 
Williams,  146  111.  450.  And  where  all  question  is  favorable  to  his  client,  he 
issues  of  fact  have  been  waived  on  the  cannot  have  a  rehearing  for  the  pur- 
hearing,  and  the  appeal  has  been  tried  pose  of  considering  such  evidence, 
upon  questions  of  law  only,  a  petition  Cleland  v.  Gray,  i  Bibb  (Ky.)  38. 
for  a  rehearing  based  upon  questions  8.  In  Davis  v,  Gibson,  70  111.  App. 
of  fact  will  be  refused.  Atherton  v,  273,  evidence  which  was  admissible  for 
SanMateoCounty,  48Cal.  157;  Cudahy  the  purpose  of  impeaching  a  certain 
V.  Rhinehardt,  (N.  Y.  1892)  31  N.  E.  witness  was  offered  as  evidence  gen- 
Rep.  444.  erally,  as  a  defense  alone,  and  not 
1.  Groimdf  Contradiotory  of  Adminioiui.  specifically  for  the  purpose  of  impeach- 
—  Ohio,  etc.,  R.  Co.  v.  Stein,  133  Ind.  ment,  and  was  rejected.  Thereafter, 
243.  the  appellate  court  having,  intimated 
Where  certain  facts  had  been  admit-  that  the  rejected  evidence  would  have 
ted  on  the  hearing  a  rehearing  cannot  been  admissible  if  it  had  been  offered 
be  had  on  the  ground  that  the  admis-  specifically  for  the  purpose  of  impeach- 
sions  in  question  were  made  only  for  ment,  the  appellant  moved  for  a  re- 
the  purpose  of  argument,  and  were  not  hearing  on  that  ground;  but  it  was 
intended  to  be  binding  upon  the  peti-  held  that  since  the  point  was  not  made 
tioners.  Smith  v.  St.  Paul,  69  Minn,  in  the  original  brief  of  counsel  it  could 
281.  not  be  raised  on  a  rehearing. 

Fieti  Admitted  to  Be  in  Issue.  —  Where  4.  Andrews  v.  Mokelumne  Hill  Co., 

on  the  hearing  a  party  has  argued  cer-  7  Cal.  330;  Dougherty  v.  Henarie,  49 

tain  facts  at  length,  and  has  treated  Cal.  686;  Weil  v.  Nevitt,  t8  Colo.  10; 

said  facts  as  being  within  the  issues,  Ramsey   v.    Barbaro,    12  Smed.  &  M. 

he  cannot  afterwards  petition  for  a  re-  (Miss.)  293;    Hunt   v.  Church,   73   N. 

hearing  on  the  ground  that  the  facts  in  Y.  615;    Rogers   v.    Laytin,  81    N.  Y. 

question  were  not  within  the  issues.  642. 

Emerson  v.  Opp.  9  Ind.  App.  581.  Additional  Brief  to  Support  Point  Omit- 

The  Validity  of  a  Deeroe  Having  Been  ted  fnm  Transoript.  —  Where  a  part  of 

Adadtt^d  on  the  hearing,  it  cannot  be  the   record    is   omitted  from  the  tran- 

denied  on  a  petition  for  a  rehearing,  script,  and  an  appellant  files  his  brief 

Water  Supply,  etc.,  Co.  v.  Tenney,  24  in  ignorance  of  this  fact,  and  the  tran- 

Colo  344.  script  is  subsequently  corrected  by  cer- 

^^hne  the  EqnitaUe  Joriidietion  of  the  tiorari,    and    judgment    is    rendered 

Cwrthas  been  admitted  on  the  hear-  against  the  appellant,  a  rehearing  will 

j"g.  a  petition  for  a  rehearing  on  the  not  be  granted  to  enable  the  appellant 

ground  that  the  court  had  no  jurisdic-  to  file  an  additional  brief  in  support  of 

tion  in  equity  must  be  refused.     Garard  the  point  omitted  from  the  transcript. 

».  Garard,  135  Ind.  15.  Schrichte  v.  Stites,  127  Ind.  472. 
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where  through  laches  a  party  has  totally  failed  to  file  briefs  or 

argue  the  case  on  the  hearing.*  Nor  is  it  a  sufficient  reason  for 
a  reargument  that  the  case  was  submitted  on  the  hearing  instead 
of  being  argued  orally ;  •  but  the  rule  is  otherwise  where  the  court 
has  decided  a  case  against  a  party  without  affording  him  sufficient 
opportunity  to  answer  the  briefs  of  the  adverse  party.* 

Where  Court  IntiniatM  that  Argument  Where  Good  ZzenieforDeliMiltlB  CMTen. 
Ii  Unneoenary. —  In  Derby  v.  Gallup,  5  — A  rehearing  may  be  granted  eirea 
Minn.  119,  a  rehearing  was  denied  though  the  petitioner  did  not  appear  on 
where  the  application  was  based  upon  the  original  hearing,  if  a  good  excuse 
the  ground  that  counsel  had  failed  to  is  given  for  the  default;  but  even  in 
argue  an  important  point  on  the  hear-  such  a  case  the  application  will  be  re- 
ing,  supposing  that  the  court  did  not  fused  if  it  is  apparent  that  the  orig^inal 
desire  an  argument  thereon.  But  it  judgment  would  not  be  altered  on  re- 
was  said  that  If  the  court,  on  the  argu-  argument.  Bishop  v,  Glassea,  (Cal. 
ment  of  a  particular  point,  were  to  in-  1886)  12  Pac.  Rep.  258. 
timate  or  state  to  counsel  that  it  was  so  In  Waters  v,  Travis,  8  Johns.  (N.  Y.) 
well  satisfied  with  the  correctness  of  566,  judgment  oy  default  had  been  ren« 
his  view  that  no  further  argument  was  dered  against  the  respondent,  but  the 
desired,  and  counsel  abstained  from  court  granted  him  a  rehearin^^,  since 
further  argument  thereon,  and  the  case  his  application  was  supported  by  affi- 
was  decided  adversely  on  that  particu-  davits  alleging  that  he  was  poor  and 
lar  point,  a  rehearing  might  perhaps  unable  to  employ  counsel,  that  no  rule 
be  granted.  or  order  of  the  court  had  been  served 

And  in  Martin  z/.  Cole,  38  Iowa  141,  upon  him,  and  that  he  had  received  no 

a  rehearing  was  granted  where  the  pe-  notice  of  the  proceedings  on  the  part  of 

tition  alleged  that  counsel,   from   ex-  the  appellant. 

pressions  found  in  the  opinion  of  the  In   Purdie  v.  Jones,  32  Gratt.  (Va.) 

court  in  prior  cases,  had  been  led  into  827,  a  rehearing  was  granted  upon  a 

the  belief  (hat  the  main  point  involved  petition  which  alleged  that  the  decree 

in  the  case  had  been  determined  other-  sought  to  be  reviewed  was  made  with- 

wise  by  the  court,  and  that  they  under-  out    the  knowledge  of  the  petitioner, 

stood  counsel  for  the  adverse  party  to  where  an  affidavit  to  the  same  effect 

admit  this  fact,  and  as  a  result  of  this  made  by  a  party  who  had  been  counsel 

misapprehension  had  failed   to  argue  for  all  parties,  was  filed  with  the  peti- 

the  point  in  question.  tion. 

Bight  to  Argument  Waived  by  Delay.  Behearing  Ordered  by  Court  of  Its  Own 

—  In  Marshall  Silver  Min.  Co.  v.  Kirt-  Motion.  —  Although  a    rehearing    will 

ley,    12    Colo.    410,    an    appeal    was  not  be  granted  upon  the  application  of 

assigned  to  the  commission  of  appeals,  a  party  who  has  failed  to  hie  or  make 

and  a  date  was  set  for  oral  argument,  an  argument  when  the  cause  was  sub- 

Thereafterargument  was  several  times  mitted,   the  court  of  its  own  motion 

postponed  by  stipulation  between  the  may  order  a  rehearing  under  such  ctr- 

parties,  and  after  a  long  delay  the  Su-  cumstances.      Wachendorf  v,  Lancas- 

preme  Court  ordered  the  commission-  ter,  61  Iowa  509. 

ers.  who  were  atout  to  go  out  of  office,  2.  Weldon  v.  De  Lisle,  8  N.  Y.  App. 

to  report  an  opinion  deciding  the  ap-  Div.  610: 

peal.  The  opinion  having  been  re-  Two  Appeals  Argued  Together. —  Are- 
ported,  a  motion  for  a  rehearing  was  hearing  may  be  granted  where  two  ap- 
made,  but  the  court  held  that  by  long  peals  which  are  totally  different  in 
delay  in  making  argument,  and  by  fail-  character  have  been  set  down  and 
ure  to  excuse  such  delay,  the  parties  argued  together,  and  where  it  appears 
had  waived  their  right  to  an  oral  argu-  that  the  court  may  have  been  misled 
ment,  and  a  rehearing  was  refused.  by  this  method  of  procedure.     Moore 

1.  Bitting  «r.  Ten  Eyck,  82  Ind.  421;  v.  S.  C.  Forsaith  Mach.  Co.,  38  S.  Car. 

Lawrence  County  v.  Hall,  70  Ind.  469;  319. 

Wachendorf  v.  Lancaster,  61  Iowa  509.  8.  Yiolationof  Provision  in  Order  of  Sub* 

As  to  the  effect  of  failure  to  file  briefs  mission.  —  Where  a  provision  that  the 

generally,  see  article  Briefs,  vol.  3,  p.  respondents  shall  have  an  extension  of 

726-  the   regular  time  for    answering    the 
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(2)  Surprise,  Accident ,  or  Mistake.  —  A  party  may  have  a 
rehearing  on  the  ground  of  surprise  where  the  adverse  party  has 
suggested  new  points  to  the  court  after  submission  of  the  case, 
or  has  violated  an  agreement  as  to  the  filing  of  evidence,  and  thus 
obtained  a  favorable  decision  by  unfair  means.* 

Petltloiier  Mast  Be  Withoat  Fault.  —  But  accident  or  mistake  will  not 
be  considered  as  ground  for  granting  a  petition  unless  it  occurred 
entirely  without  fault  on  the  part  of  the  petitioner.* 

(3)  Misconduct^  Absence ,  or  Negligence  of  Counsel,  — A  rehear- 
ing cannot  be  had  on  account  of  the  misconduct'  or  mistaken 
advice  of  counsel,*  or  his  absence  from  the  hearing,*  or  his  failure 

briefs  of  the  adverse  party  is  inserted  doned  by  the  appellant,  a  rehearing  wiU 

in  the  order  of  submission,  and  the  not  be  granted   on   a  petition   which 

court  decides  the  case  adversely  to  the  alleges  that  it  was  abandoned  because 

respondent,  without  any  brief  on  his  the  chancellor's  notes  of  the  evidence 

part,  a  rehearing  will  be  granted  with-  below  were  not    forthcoming,  having 

out  reference  to  the  merits  of  the  case;  been  lost,   and  that  counsel  therefore 

but  if  this  provision  as  to  extension  of  found  it  impossible  to  proceed  with  the 

lime  does  not  appear  in  the  record  it  case.     Bennett  z'.  Bell,  10  Rich.  Eq.  (S. 

cannot  be  shown  aliunde^  and  the  peti-  Car.)  461. 

tion  for  rehearing  will  be  denied.     Pat-  Controlling  Faoti  Admitted  by  Accident 

terson  v.  Ely,  ig  Cal.  28.  or  Mistake.  —  The  Supreme   Court  will 

Immaterial  Irregnlarity  Waived  —  Be-  not  grant  a  rehearing  on  the  ground 

Imring  Befused.  —  In  Rich  v.  State  Nat.  that  controlling  facts  have  been  admit- 

Bank,  7  Neb.  201,   there  was  an  oral  ted  by  accident  or  mistake  on  the  trial 

agreement  out  of   court  between  the  of  the  cause  in  the  court  below.     Mor- 

parties  as  to  the  time  when  the  cause  rill  v.  Taylor,  6  Neb.  236. 

should  be  heard,  and  as  a  result  of  this  Mistake  Due  to  Parties'   Own    Kegli- 

agreement  the  defendants  failed  to  file  genoe. —  Where   the  contestants    of  a 

any  brief   within   the    regular    time,  will  have  entered  a  decree  refusing  it 

When  the  case    was   reached  on   the  probate  in  the  surrogate's  court,  with- 

docket  the  court  refused  to  recognize  out  findings  of  fact,  as  required  by  the 

tills  oral  agreement,  and  judgment  was  code,   they   cannot    properly  argue  a 

rendered  without  argument  or  brief  by  subsequent  appeal   by  the  proponents 

the  defendant.      Thereafter  a  motion  on  the  merits,  as  though  it  were  an  ap- 

for  leave  to  file  a  petition  for  a  rehear-  peal  upon  the  facts,  and  if  they  adopt 

ing  was  refused,  since  it  was  apparent  this    irregular    practice     they    cannot 

that,    notwithstanding    the    irregular  afterwards  have  a  reargument  on  the 

practice  on  the  hearing,  the  court  had  ground  that  findings  of  fact  were  nec- 

not  overlooked  any  question  of  law  or  essary.     /»  r^  Patterson,  (Supm.  Ct.)  16 

fact  in  deciding  the  case.  N.  Y.  Supp.  146. 

I.  Champomier  v,  Washington,  2  La.  8,  Baird  v.  George,  30  Mo.  App.  505. 

Ann.  1014,  Hankins  v.  Mutual  Ben.  L.  4.  Brant  v.  Gallup,  117  111.  640. 

Ins.  Co.,  4  111.  App.  130.  5.  Conflicting  Engagements  in  Different 

Facts  Insnffioient  to  Constitute  Sorpriie.  Courts.  —  A   rehearing   will   be  denied 

—  Where  an  appeal  is  dismissed  on  the  when  it  is  applied  for  on  the  ground 

ground  that  the  order  appealed  from  is  that  an  engagement  of  counsel  in  an 

not  appealable,  a  rehearing  will  not  be  inferior  court  prevented  his  attendance 

granted  on  the  ground  of  surprise  as  to  in  the  Supreme  Court.     In  such  a  case 

this  point,  where  it  appears  that  the  it  is  the  duty  of  the  counsel  to  attend 

question  of  appealability  was  raised  in  the  higher  court.     Helena  v,  Brule,  15 

the  printed  brief  of  the  adverse  party,  Mont.  429. 

that  the  decision  of  the  court  was  made  Absence  Due  to  Negligence.  —  In  King 

after  a  full  hearing,  and  that  the  ques-  v.  Eraser,  23  S.  Car.  543,  counsel  were 

tion  T7as  also  argued  on  a  motion  to  re-  absent  from  the  hearing  because  they 

settle  the  order  dismissing  the  appeal,  did  not  expect  that  the  case  would  be 

Bush  ET.  Abrahams,  15  Daly (N.Y.)  168.  reached.     Thereafter  they  applied    to 

1  Where  an  Appeal  Has  Been  Aban-  the  court  to  have  a  time  appointed  for 
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to  present  the  case  to  the  court  with  sufBcient  clearness.* 

e.  That  Record  Before  Court  on  Appeal  Was  Errone- 
ous. —  As  a  general  rule  a  rehearing  will  not  be  granted  on  the 
ground  that  the  transcript  of  the  record  made  by  the  clerk  of  the 
trial  court  was  erroneous,*  or  that  the  bill  of  exceptions  did  not 
contain  all  the  evidence,'  or  that  the  record  before  the  appellate 
court  on  the  hearing  was  erroneous  or  defective  in  any  other 
respect.* 

oral  arg^ument.  This  application  was  Myers,  35  Kan.  554,  a  motion  for  a  re- 
refused,  but  leave  was  g^ranted  to  file  hearing;  was  made  on  the  groand  that 
printed  arguments.  An  application  for  the  bill  of  exceptions  had  been  altered 
a  rehearing  made  upon  the  ground  that  after  it  was  allowed  and  signed  by  the 
the  court  erred  in  refusing  to  set  a  time  trial  judge,  but  since  the  evidence  did 
for  oral  argument  was  refused,  since  it  not  show  any  such  alteration  the  ap- 
appeared  that  no  material  fact  or  plication  was  refused, 
principle  had  been  overlooked  by  the  In  Steinfeld  v,  Taylor,  51  III.  App. 
court,  and  that  the  attorney's  absence  399,  the  appellee  filed  an  additional 
from  ihe  hearing  was  caused  by  his  record,  by  stipulation  with  the  appel- 
own  negligence.  lant.     Thereafter  the  appellant  moved 

1.  Drucker  c.  Patterson,  2  Hilt.  (N.  for  a  rehearing  of  the  appeal    on  the 
Y.)  135;  Krom  ?'.  Levy,6Thomp.  &  C.  ground  that  the  additional  record  thus 

■  (N.  Y.)  253.  filed  was  not  as  agreed  upon  by  stipu- 

The  fact  that  counsel  omitted  on  the  lation,  and  that  it  was  an  unwarranted 

hearing  to  call  the  court's  attention  10  amendment  of  the  bill  of  exceptions, 

the  alleged  fact  that  the  defendant's  ap-  but  it  was  held  that  the  objection  came 

peal  had  been  waived  and  dismissed  by  too  late,  and  that  the  application  must 

the  clerk  does  not  authorize  the  grant-  be  refused. 

ing  of  a  rehearing,  especially  where  the  4.  District  of  Columbia,  —  Otterback 

petition  for  a  rehearing  shows  that  con-  v.  Patch,  5  App.  Cas.  (D.  C.)  69. 

irary  statements,  made  by  the  adverse  Illinois.  —  Millard  v.  Cooper,  10   111. 

party  on  the  hearing,  were  suffered  to  App.  47;    Boynton  r.  Champlin,  40  111. 

remain    uncontradicted.     Coleman    v,  63. 

Keels,  (S.  Car.  1889)  9  S.  E.  Rep.  735.  Indiana.  —  Phenix    Ins.    Co.    rt.   Lo- 

2.  McPherson  »'.  Nelson,  44  III.  124.  renz,  7  Ind.  App.  266;  Warner?'.  Camp- 
In  this  case  the  transcript  filed  in  the  bell,  39  Ind.  409;  Pittsburgh,  etc.,  R. 
appellate  court  stated  that  the  judge  Co.  v.  Van  Houten.  48  Ind.  90;  Cole  v. 
was  requested  to  seal  his  bill  of  excep-  Allen,  51  Ind.  122;  State  v.  Terre 
tions  **  containing  the  said  several  mai-  Haute,  etc.,  R.  Co.,  64  Ind.  297;  Law- 
ters  so  produced,  and  on  the  evidence  rence  County  v.  Hall,  70  Ind.  469; 
given  in  the  trial  of  said  cause."  The  Porter  v.  Choen,  60  Ind.  338;  Merrifield 
appellant  moved  for  a  rehearing  on  the  r.  Weston,  68  Ind.  70;  Mansur  v. 
ground  that  the  original  bill  of  excep-  Churchman,  84  Ind.  573;  Burgett  r. 
tions  contained  the  word  "  all  "  instead  Bothwell,  86  Ind.  153;  Robbins  v.  Ma- 
of  •*  on,"  but  it  was  held  that  the  mo-  gee,  96  Ind.  174;  State  v.  Dixon,  97 
tion  must  be  denied.  Ind.  125;  Weatfield  Bank  v.  Inman,  8 

Where  a  Defendant  Has  Been  Convioted  Ind.   App.  239:    Miller  v,  Evansville, 

of  Theft  in  the  trial  court,  and  appeals,  etc.,    R.   Co.,   143   Ind.  570;    Smith   z/. 

and   the   indictment  as  copied  in  the  Goet?,  20  Ind.  App.  142. 

transcript  omits  an  essential  averment,  Iowa.  —  McDermott  v,    Iowa   Falls, 

and  the  state's  attorney,  knowing  this  etc.,   R.  Co.,  85   Iowa  180;  Barber  v. 

fact,  submits  the  cause  to  the  court,  Scott,  92  Iowa  52. 

and  judgment  is  reversed,  a  rehearing  Kansas,  —  State  v.  Coulter.  40  Kan. 

will  not  be  granted  on  the  ground  of  673. 

diminution   of   the  record.     Garner  v.  Kentucky.  —  Gwinn  v.  Duvall,  9  Ky. 

State,  36  Tex.  693.  L.  Rep.  684;  Christopher  v.  Searcy,  75 

8.  Knoth    V.    Barclay,   8   Colo.    305;  Ky.    171;    Stanaford    v.   Parker,   (Ky. 

Underwood  v.  Sample,  70  Ind.  446.  1891)  16  S.  W.  Rep.  268;  Long  v.  Ker- 

Unwarranted  Alteration  or  Amendment  rigan,  (Ky.  1891)  17  S.  W.  Rep.  441. 

of  Bill  of  Exoeptions.  —  In   Topeka   v.  Louisiana.  —  State  v.  Pierre,  49  La. 
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BxMptions  to  Bold.  —  And  while  the  court,  of  its  own  motion,  may 
order  a  rehearing  in  a  case  where  the  record  is  manifestly  and 
fatally  defective,*  the  general  rule  above  stated  will  not  be  disre- 
garded on  the  application  of  a  party  unless  very  special  circum- 
stances are  shown  and  a  sufficient  excuse  is  given  for  failure  to 
correct  the  record  before  submission  of  the  case.* 

Ann.  1159;  Broom's  Succession,  14  La.  that  such  defect  or  error  was  ixnmate- 

Ann.  67.  rial,  and  did  not  affect  the  decision  of 

Maryland.  —  Colvin  v,  Warford,   18  the  case.     Godwin  v.  Hooper,  45  Ala. 

Md.  273.  613:  Shipherd  v,  Cohu,  (Super.  Ct.)  5 

Minnesota.  —  Smith   v.   St.    Paul,  69  N.    Y.    Supp.    187;    Robinson   Consol. 

Minn.  281.  Min.  Co.  v.  Craig,  (Supm.  Ct.)  4  N.  Y. 

New  York.  — New  York  Cable  Co.  v.  St.  Rep.  478;    Kessler  v.  Levy,  (C.  Pi. 

New  York,  104  N.  Y.  I.  Gen.  T.)  12  Misc.  (N.  Y.)  116;  Burl  v. 

Tennessee.  —  Chesapeake,     etc.,     R.  Oneida  Community,  138  N.  Y.  649. 

Co.  V.  Hendricks,  88  Tenn.  710.  1.  Linahan  v.  Barley,  124  Mo.  560. 

Texas,  —  Hilburn  v.  Harris,  2  Tex.  2.  Allen   v.  Le  Moyne,  loi  111.  655; 

Civ.  App.  395;    Ross  V.  McGowen,   58  Fowler  z/.  Atkinson,  6  Minn.  578;  Ayers, 

Tex.  603.  etc.,  Co.  v.  Sundback,  5  S.  Dak.  362; 

United  States.  —  U.  S.  v.  Adams,  9  Merchants'  Nat.  Bank  v.  McKinney,  6 

Wall.  (U.  S.)  554.  S.  Dak.  58. 

Where  an  appeal  has  been  decided  Cireamstanoefl  Held  Snffleient  to  Anthor- 

adversely  to  a  receiver,  on  the  ground  iie  Sehearing.  —  Where  it  is  shown  that 

that  the  copy  of  the  record  of  the  court  a  hearing  has  been  had  on  an  imperfect 

by  which  he   was  appointed  did  not  record,  that  a  large  part  of  the  matter 

show  any  decree  dissolving  the  corpo-  which  was  before  the  court  below  has 

ration,  he  cannot  afterwards   have   a  been  omitted  in  the  transcript  certified 

rehearing  to  show  that  this  record  was  to  the  Supreme  Court,  that  there  was 

defective,  and  that  a  decree  dissolving  no   inexcusable  laches    or  neglect  in 

the  corporation  had  in  fact  been  passed,  failing  to  examine  and  perfect  the  ttcr 

Taylor  v.  Columbian  Ins.  Co.,  14  Allen  ord  before  the  hearing,  and  that  the 

(Mass.)  353.  omissions  were  material,  a  strong  case 

Amendmentof  the Beoord  may  perhaps  for  reargument  is  presented.    Ambler 

be  allowed  after  a  rehearing  is  granted,  v.  Whipple,  23  Wall.  (U.  S.)  278. 

bat  a  rehearing  will  not  be  allowed  for  In    Pearl    v.   Wellman,    9    111.    395, 

the  sole  purpose  of  amending  the  rec-  judgment  for  the  plaintiff  was  reversed 

ord.    State  v.  Eaton.  6  Kan.  App.  94.  on  appeal  because  a  plea  of  payment 

Bill  of  Ezceptionfl  Omitted  from  Beoord.  was  unanswered  on  the  record,  but  a 

—  A  rehearing  will  not  be  granted  on  rehearing     was     afterwards     granted, 

the  ground  that  the  bill  of  exceptions  since  it  was  shown  that  the  plaintiff's 

was  omitted  from  the  record.     Bedford  replication  to  the  plea  had  been  filed  in 

2'.  Neal,  143  Ind.  425.  the    court    below,    but    inadvertently 

I^ve  to  Correct  Abstract  Due  to  Siek-  omitted  from  the  record  on  appeal. 

MM.  — Where  a  respondent  has  sub-  In  Munger  v.  Jacobson,  100  111.  468, 

"fitted  his  case  on  a  defective  abstract,  on  a  motion  for  a  rehearing  the  parties 

without   objection,    he    cannot    after-  agreed  by  stipulation  to  incorporate  the 

wards  have  a  rehearing  on  a  corrected  record  of  a  different  branch  of  the  case 

abstract,  on   the  ground  that  he  was  in  the  record  as  previously  used  on  the 

prevented  by  sickness  from  submitting  hearing,   and    as    different    questions 

a  corrected  abstract  before  the  deter-  were  presented  by  the   record  as  thus 

niinaiion  of  the  case.     And  this  is  es-  amended  a  rehearing  was  granted, 

pecially  true  where  the  party  is  entitled  In    Krakowski  v.   North   New  York 

to  a  new  trial,  and  the  decision  of  the  Co-operative    Bldg.,   etc.,  Assoc,   (C. 

appeal  does  not  finally  settle  the  merits  PI.)  24  N.  Y.  Supp.  1138,  a  rehearing 

of  the  case.     Harrison  v.  Chicago,  etc.,  was  granted  since  it  appeared  that  cer- 

^-  Co.,  6  S.  Dak.  572.  tain  papers  received  in  evidence  in  the 

lau&aterial Error  Hot  Affecting  I>eoision.  trial  court  and  on  which   both  parties 

■7  A  rehearing  will  not  be  granted  on  to  the  appeal  based  their  rights  had 

Joe  ground  that  the  record  was  defect-  not  been  returned  in  the  record  sent  to 

ivc  or  erroneous,  when  it  is  apparent  the  appellate  court. 
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/.  Importance  of  Question  Involved.  —  Where  a  question 

of  great  importance  is  involved  in  the  determination  of  a  case  and 
it  appears  to  have  been  decided  without  due  consideration  the 
court  may  grant  a  reargument ;  *  and  the  same  course  is  some- 
times pursued  where  the  decision  in  the  case  at  bar  is  likely  to 
affect  the  result  in  other  cases  which  are  pending  at  the  same 
time,  and  which  involve  the  same  question.* 

Cmm  Involving  Conitltntional  Qnettioni  may  be  reargued  when  the 
justices  hearing  the  argument  are  divided  in  opinion,  and  for  that 
reason  do  not  deliver  any  judgment.*  But  when  a  question  con- 
cerning the  constitutionality  of  a  law  has  been  waived  by  failure 
to  raise  it  on  the  argument,  a  rehearing  for  the  purpose  of  pre- 

In  Stafford  v,   Perker«  Dall.  (Tex.)  with  considerable  scrutiny.     Itisvolu- 

380,  a  reargument  was  granted  because  minous    and    confused.     The    assign- 

the  record  was  so  vague  and  uncertain  ments  of  error  in  several  important  re- 

that  the  Supreme  Court  could  neither  spects     are     indefinite    and     scarcely 

affirm  nor  reverse  the  judgment  nor  intelligible,  as  we  see  them.     We  are 

render    the    judgment    which    should  unable  so  far  to  interpret  them  satis- 

have  been  rendered  below.  factorily.     The  elaborate  brief  of  the 

In  Allerding  v.  Cross,  15  Wis.  530,  appellant  has  reference  to  only  a  part 

the  case  was  tried  before  a  jury,  and  of  the  errors  assigned,  and  the  counsel 

after  argument,  the  jury,  by  consent  of  present  did  little  more   than   read  it. 

the  parties,  found  a  formal  verdict  for  The  case  was  not  argued  at  all  for  the 

the    plaintiff,    upon    which    judgment  appellee.     It  seems  to  be  of  consider- 

was  to  be  entered  for  the  plaintiff  if  the  able  importance,  and  merits  to  be  thor- 

court  should  be  of  the  opinion  that  it  oughly  argued.     Indeed,  we  think  it 

should   stand;    otherwise    the    verdict  due  to  the  parties  to  direct  that  it  be 

was  to  be  set  aside  and  judgment  en-  reargued  for  the  appellant,  and  argued 

tered  for  the  defendants  for  costs.     The  also  for  the  appellee,  at  the  next  term. 

plaintiff    moved     for    judgment;     the  To  that  end  the  case  must  be  contia- 

court  denied    the    motion    and    gave  ued.*' 

judgment  for  the  defendants,  to  which  Additional  Beasons  GtoneraUy  Essential, 

the   plaintiff  excepted  generally.     On  —  In  Derby  v.  Gallup,  5  Minn.  119,  it 

appeal  the  judgment  was  affirmed  for  was  said  that  a  rehearing  would   be 

the  reason  that  the  exceptions  were  not  granted  in  a  case  where  great  public 

taken  in  such  a  manner  as  to  present  interests  were  involved,  and  where  it 

the  questions  discussed  by  counsel,  but  appeared  that  the  case  had  not  beea 

a  rehearing  was  afterwards  granted  to  fully  argued,  but  even  in  such  a  case 

allow   the    appellant  to  apply   to  the  strong    additional     reasons     must    be 

lower  court  to  amend  the  record  so  as  urged  to  show  that  the  court  has  erred 

to  show  the  facts  properly.  in   its    rulings.     And   see   Bradley   v. 

1,  In  Morrow  v.  Weed,  4  Iowa  77,  a  Gamelle,  7  Minn.  331. 

rehearing  was  granted  since  it  appeared  In  the  United  States  Giroiut  Court  of 

that  the  questions  involved  were  very  Appeals  rehearings  will  not  be  granted 

important,  that  the  pressure  of  business  on  the  ground  that  the  case  is  of  great 

had  rendered  it  necessary  to  make  the  importance  unless  there  is  also  a  sug- 

opinion   of    the    court    too    brief,    not  gestion  that  some  controlling  author- 

entering  into  a  detailed  exposition  of  ity  has   been  overlooked;   and  this  is 

the  questions  involved  with  sufficient  especially  true  where   the  decision  is 

clearness,  that   rules   were  announced  subject    to    review   by   the    Supreme 

but  their  application  left  to  the  mind  of  Court.      Camfield  v.    U.   S.,   67   Fed. 

the  reader,  and  that  counsel  appeared  Rep.  17. 

to  have  misapprehended  the  reasoning  2.  Kirby  v.  Western  Union  Tel.  Co., 

of  the  court.  4  S.    Dak.   439.     But    see    Butler    v. 

In  Lenoir  v.  Valley  River  Min.  Co.,  Walker,  80  111.  345. 

104  N.  Car.  490,  the  court  said:    "  We  8.  Briscoe  v.  Commonwealth's Bank^ 

have  examined  the  record  in  this  case  8  Pet.  (U.  S.)  118. 
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senting  the  same  question,  and  thereby  ousting  the  court  of  its 
jurisdiction,  will  not  be  granted.^ 
g.  DBClStON   RENDERED    UV   DIVIDED   COURT.  —  Where  the 

judges  of  the  appellate  court  are  divided  In  opinion  a  reargunlent 
of  the  case  is  usually  allowed,  especially  in  cases  where  the  judg- 
ment is  affirmed  by  operation  of  law,  and  the  decision  is  final  in 
its  nature,  and  other  methods  of  review  are  not  open  to  the  peti- 
tioner, or  where  the  division  of  the  court  results  from  the  absence 
of  one  or  more  of  the  judges.'  But  where  a  Case  has  been  twice 
deliberately  heard  and  considered,  and  the  same  result  has  been 
reached  at  both  hearings,  and  the  judgment  has  been  entered 
of  record,  a  rehearing  will  not  be  granted  merely  because  some 
members  of  the  court  have  since  changed  their  opinion  on  the 
law  of  the  case.' 

1.  In  re  Pittsburgh,  etc.,  R.  Co.,  147  oiiSly  reversed,  and  that  the  decision 

lad.  697*    Haas  v.   Evansville,   (Ind.  has  since  been  vacated^     Case  v,  Ho£f- 

180S)  51  N.  E.  Rep.  105.  man,  100  Wis.  314. 

ftU08tioii  U  to  CoiuUtatioiiality  Itot  £s-  When  a  Jnd^meat  Is  Kot  lihal  a  rear- 

M&tial.  —  A     rehearing    will     not    be  gument  will  be  refused  although  it  was 

granted  where  the  question  as  to  the  rendered  \>y  a  divided  court.     Texasi 

constituUotiality  of  the  laW  is  not  es-  etc.,   R.  Co.  v.  Gentry,  g7  Fed.   Rep. 

sentlal   to  the  determination    of    the  422. 

case,  and  does  not  affect  the  decision  Thus  in  an  action  to    recover  real 

of  the  court.     Vallier  v,  Brakke,  7  S.  property  an  appellant  is  not  entitled  to 

Dale.  551.  a  reargument  of  the  judgment  on  ap- 

8.  CoIIey    V,    Duncan,   47    Ca.   668;  peal  where  the  statute   prorides  for  a 

Summerbell  v,  Summefbelli  36  K.J.  second  trial  on  compliance  with  certain 

£q.  203;    Burrows  v.   Guest,  4  Utah  conditions.     Great  Northern  R.  Co.  v^ 

I2t.    And  see  iti  gertetal  article  DiVi-  Stewart,  65  Minn.  514. 

sioN  opOpinioK,  Vol.  7,  p.  44.  In  Haw  York.  —  In   People  v.   Now 

^udgdieAt  Aflinndd  by  OpeMitidki  of  Law.  Vork^  25  Wend.  (N.  V.)  252,  it  was  held 

—  Id  lotwt  the  code  provides  that  when  that  the  court  of  errors  would  not  grant 

the  court  is  equally  divided  Ih  opinion  a  rehearing  after  final  judgment  on  the 

there  shall  be  a  rearguitient  if  it  ap-  merits  of  the  case  had  been  pronounced, 

pears  that  one  of  the  judges  was  absent  drawn  tip,  settled,  and  entered  of  rec- 

but  not  disqualified,  but  if  he  Was  dis-<  ord,  although   the   court   was  equally 

qualified    the    judgment    shall    stand  divided,  and  the  judgment  of  the  court 

affirmed.    In  a  cade  where  one  of  the  below   was  affirmea    by  operation   of 

judges  Was  disqualified,  &hd  the  two  law. 

judges  who  heard  the  case  differed  in  And  in  Mason  v.  Jones,  3  N.  Y.  375, 

opinion,  it  Was  claimed  by  the  appellee  it  was  held  that  where  the  judffcs  of 

iBat  his  right  to  an  affirmance  of  the  the  Court  of  Appeals  in  consultation 

judgment  was  fixed  by  law,  indepetid-  were  equally    divided   in    opinion,   a 

ent  of  the   decision   of   the   aopellate  judgment  of  affirmance  would  be  ren- 

court,  and  therefore  that  a  renearing  dered  in  conformity  with  the  former 

cDuld  not  b(i  ordered,  but  the  court  held  practice  of  the  court  of  errors,  and  that 

that  a  judgment  thus  affirmed  by  op6r-  when  this  judgment  of  affirmance  has 

ation  of  law  wad  as  much  subject  to  been  pronounced  in  open  court  with  no 

rearmament   as  any  other  judgment,  public  expression  of  dissent  a  rehearing 

Zeigler  v.  Vance,  3  l6wa  528.  will  not  be  granted. 

It&dghiAnt  of  Lower  Cotu^  Eevened  by  In  the  Federal  Courts.  —  A  rehearing 

Ut&ke.  — Where   a   rule  of    the    Su-  will  not  be  granted  on  the  ground  that 

pfeme  Court  provides  that  the  iudg-  the  case  was   decided    by   a  divided 

ment   of    the    court    below    shall    be  court  unless  important  constitutional 

aArttied    if    the   judges    are    equally  questions  are  involved.     Shreveport  p. 

divided  in  opinion,    a  rehearing    Will  Holmes,    125    U.    S.    694.      And    see 

be  granted  if  it  appears  that  in  such  a  Brown  v,  Aspden^  14  How.  (U  .S.)  2fi. 

«*c  the  judgment   has  been  crrone-  t.  Blatchford  v,  Newberry,   100  111. 
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h.  Probable  Alteration  of  Decision  on  Reargument 
Before  Court  Differently  Constituted  —  (i)  Change  in 

Membership  of  Court.  —  That  a  change  in  the  membership  of  the 
court  is  about  to  take  place,  or  has  already  occurred,  is  not  in 
itself  sufficient  reason  for  granting  a  rehearing.* 

(2)  Death  of  Judge. —  Nor  does  the  death  of  one  of  the  judges 
who  heard  the  argument,  occurring  before  the  decision  was  ren- 
dered, necessitate  a  review  thereof,  where  the  surviving  judges 
constitute  a  majority  of  the  court,  and  are  agreed  in  opinion.* 

(3)  Court  Not  Legally  Constituted.  —  A  petition  for  a  rehearing 
does  not  lie  on  the  ground  that  the  court  which  rendered  the- 
decision  was  not  legally  constituted.' 

I.  Death  of  a  Party  to  the  Action. — The  death  of  a  party 
to  an  action,  after  submission  but  before  decision  of  the  case  on 
appeal,  cannot  be  urged  as  a  ground  for  reargument.** 

484.     And  see  Newberry  v.  Blatchford,  lowed   in   a  case  which  involves  this 

106  III.  584.  question   unless   there   is    a    palpable 

1.  Peoples  V.  Evening  News  Assoc,  error  in  the  first  decree.     Devereux  i^. 

51  Mich.  II:  Woodbury  v.  Dorman,  15  Devereux,  81  N.  Car.  12. 

Minn.  341;  Ayerr.  Stewart,  16  Minn.  89.  2.  State  v.  Sioux  Falls  Brewing  Co., 

A  reargument  will  not  be  ordered  for  5  S.  Dak.  360;  Aultman  v.  Utsey,  35  S. 

the   mere  reason  that  the  decision  of  Car.  596. 

one  general  terra  does  not  meet  the  ap-  3.  Williams  v.  Benet,  35  S.  Car.  598, 

proval  of  the  judges  composing  a  sec-  (S.  Car.  1891)  14  S.  E.  Rep.  288;  Hub- 

ond  general    term.     Steams  v.   Hem-  bard  v,  Fravell,  80  Tenn.  304. 

mens,  (C.  PI.)  3  N.  Y.  Supp.  16.  Where   the  legal  right  of  a  certain 

Thus  in   Newell  v.  Wheeler,  4  Robt.  member  of  the  court  to  sit  at  the  hear- 

(N.   Y.)  190,  where  one  general  term  ing   is   not  disputed   on   the    original 

was  requested  to  review  a  decision  by  hearing  the  question  will  not  be  con- 

a  previous  general  term  the  application  sidered  on  a  petition  for  a  rehearing, 

was  refused  and  the  court  said:  '*  Such  People  v.  Tidwell,  5  Utah  88. 

an  application  is  rather  a  novel  experi-  Belationahip  of  Judge  to  Attorney.  —  In 

ment   in  correcting  judicial  errors  by  Maclean  ?/.  Scripps,  52  Mich.  215,  a  son 

bringing  the   opinion   of  one  general  of  the  judge  who  wrote  the  opinion  be- 

term   before  another  differently  consti-  longed  to  a  firm  who  were  the   attor- 

tuted  for  the  purpose  of  criticising  the  neys  of  record  for  one  of  the  parties 

soundness  of  its  views  upon  the  facts  when  the  suit  was  brought,  but  since  it 

which  the  evidence  before  it  tended  to  appeared  that  the  firm  did  not  manage 

establish.     Such    a   mode    of    review,  the  case,  and  did  not  appear  in  the  ap- 

whatever  deference  may  be  paid  or  felt  pellate  court,  a  petition  for  a  rehearing 

for   the   action  of  the  former  general  alleging     the    disqualification    of    the 

term,  would  be  very  apt  to  lead  to  dis-  judge  on  account  of  this  relationship 

respectful  comments  upon  the  conduct  was  refused. 

of  the  court,  and  at  least  to  reflections  4.  Moore  v.  Taylor,  81  Md.  644;  Ault- 

on  the  diligence  with  which  the  case  man  v.  Utsey,  (S.  Car.  1891)  14  S.  E. 

has  been  examined  on  the  first  occa-  Rep.  289. 

sion.  For  this  reason,  it  seems  to  me  trregnlarity  Waived  Where  Babetantial 
both  just  and  proper  that  the  moving  JoBtice  Ib  Done.  —  Where  a  party  dies 
party  should  secure,  from  the  prior  pending  an  appeal,  a  hearing  had  be- 
court,  some  acknowledgment  of  over-  fore  his  administrator  has  been  substi- 
sight  or  error,  in  order  to  make  such  a  tuted  is  irregular  since  the  code  pro- 
proceeding  very  decorous."  vides   that   in  such    cases   the   appeal 

In  Conslxaing  the  Intention  of  a  Testa-  cannot  be  heard  until  after  substitution, 

tor  it  is  very  probable  that  one  court  but  a  rehearing  will  not  be  granted  on 

will    differ    from    another  since   it  is  the  ground  of  this  irregularity  where  it 

largely  a  matter  of  opinion,  and  there-  appears    that    the    hearing    has   been 

fore  a  rehearing  should  seldom  be  al-  thorough   and    exhaustive,    and    that 
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By  Whom  Kay  Be  Had. 


/  Newly  Discovered  Evidence.  —  In  the  absence  of  statute 

providing  therefor  cases  on  appeal  will  not  be  reheard  on  the 
ground  of  newly  discovered  evidence.^ 

k.  Judgment  Obtained  by  Fraud. — Where  it  is  sought  to 

impeach  a  judgment  on  the  ground  of  fraud  an  independent 
action  setting  up  the  fraud  is  necessary  and  a  petition  for  a 
rehearing  does  not  lie.* 

3.  By  Whom  Behearing  May  Be  Had.  —  strangen  to  the  Soit  cannot 
have  a  rehearing  where  their  application  is  based  on  facts 
extraneous  to  the  record,*  and  in  all  cases  it  must  appear  that 
the  party  by  whom  application  is  made  is  a  person  whose  inter- 
ests are  affected  by  the  judgment.'* 


sabstantial    justice    has    been    done. 
Blake  v.  Griswold,  104  N.  Y.  613. 

1.  Zuver  V,  Lyons,  40  Iowa  510; 
Breaax  v,  Negrotto,  43  La.  Ann.  426; 
Cutler  V.  The  Steamship  Columbia,  i 
Oregon  loi;  Nessley  v,  Ladd,  30  Ore- 


Car.  246.  See  article  Bills  to  Im- 
peach Decrees  and  Judgments,  vol.  3, 
p.  607. 

3.  State  V.  Cowen,  (Md.  1897)  36  Atl. 
Rep.  434. 

4.  McCreery  v.  Ghormley,  9  N.  Y. 


gon  564;   McMeen  v.  Com.,  (Pa.  1887)    App.  Div.  221.     In  this  case  an  appeal 


10  Atl.  Rep.  785;  Ex  p.  Dunovant.  16 
S.  Car.  299;  Mckenzie  v.  Sifford,  52  S. 
Car.  394;  International,  etc.,  R.  Co.  v. 
Anderson  County,  59  Tex.  654;  U.  S. 
V.  Maxwell  Land-Grant  Case,  122  U. 
S.  365;  Flower  v.  Lloyd,  46  L.  J.  Ch. 
838  6  Ch.  D.  297,  35  L.  T.  N.  S.  454, 
25  W.  R.  793. 

In  HiehigaB  an  Appeal  Kay  Be  Beheard 
on  the  ground  of  newly  discovered  evi- 
dence. Thompson  v.  Jarvis,  40  Mich. 
526. 

But  where  the  statement  of  the  pro- 
posed new  evidence  is  very  vague,  and 
indicates  nothing  more  than  cumula- 
tive testimony  upon  a  subject  on  which 
several  witnesses  have  been  examined, 
and  where  it  appears  that  the  evidence 
might  have  been  obtained  in  time  for 


was  taken  from  an  order  granting  in< 
spection  and  discovery  of  books  and 
papers  belonging  to  several  defend- 
ants, and  on  the  hearing  of  the  appeal 
it  was  urged  that  the  documents  in 
question  contained  incriminating  evi- 
dence; but  the  court  held  that  since 
the  alleged  crime  was  barred  as  to  all 
the  defendants  by  the  statute  of  limita- 
tion, the  production  of  the  documents 
could  not  prejudice  the  defendants, 
and  the  order  of  the  trial  court  was 
therefore  sustained.  Thereafter  one 
of  the  defendants  petitioned  for  a  re- 
hearing, admitting  that  as  to  his  own 
case  the  judgment  of  the  court  was 
correct,  but  alleging  that  it  was  erro- 
neous as  to  the  other  defendants,  in 
that  the  crime  was  not  barred  in  their 


the  hearing  by  the  exercise  of  reason-    case  by  the  statute.     It  was  held,  how- 


able  diligence,  a  rehearing  will  be  re- 
fused.   Case  V.  Case,  26  Mich.  484. 

In  Vorth  Carolina  rehearings  on  the 
ground  of  newly  discovered  evidence 
are  authorized  by  Rule  12  of  the  Su- 
preme Court.  Weathersbee  v.  Farrar, 
98  N.  Car.  255. 

2.  So  held  in  a  case  where  the  de- 
fendant claimed  that  there  was  an 
agreement  between  himself  and  the 
plaintiff  whereby  it  was  understood 
that  the  defendant  would  not  resist  the 
action  but  would  suffer  judgment  to  be 
entered  for  a  certain  amount,  that 
judgment  was  entered  for  an  amount 


ever, .  that  the  petitioner  could  not 
have  a  rehearing,  as  the  judgment  did 
not  prejudice  his  own  rights. 

Where  the  Attomey-Oeneral  Appears  on 
Behalf  of  the  People  he  is  not  a  party  tu 
the  suit  nor  is  he  properly  an  inter- 
vener. His  position  is  rather  that  of 
atnicus  curia^  and  he  cannot  petition 
for  a  rehearing.  Nor  can  an  inter- 
vener have  a  rehearing  in  a  case  where 
the  decision  does  not  affect  his  inter- 
ests.    Parker  V.  State,  133  Ind.  178. 

Applioation  of  Amiena  CnrisB.  —  In 
Louisiana  a  rehearing  may  be  had  on 
the    suggestion    of    an   amicus   curia; 


inexcessof  that  agreed  upon,  and  that  bur  in  such  case  the  application  does 

it    would    be    a    fraud    to    allow   the  not  delay  the  finality  of  the  judgment, 

plaintiff  to  enforce  judgment  for  said  Life  Assoc,  of  America  v.  Hall,  33  La, 

amount.    Grant    v.    Edwards,    88    N.  Ann.  49. 
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A  Potltlon  by  aa  AppoUeo,  who  seeks  thereby  to  open  a  judgment 
as  against  a  co-appellee,  will  not  be  entertained.* 

4.  To  Whom  Application  Should  Be  Hade.  —  Application  for  a 
rehearing  should  be  made  to  the  court  in  which  the  appeal  was 
decided  ;  •  and  where  such  court  is  divided  into  several  depart- 
ments, good  practice  further  requires  that  the  petition  be  filed  in 
the  same  department  or  division  where  the  original  hearing  was 
had.» 

After  Appeal  to  Higher  Oourt.  —  The  court  which  rendered  the 
decision  has  no  power  to  grant  a  rehearing  after  the  case  has 
been  removed  to  a  higher  court,  or  after  its  judgment  has  been 
affirmed  on  appeal.*  Nor  can  a  higher  court  order  an  inferior 
court  of  appellate  jurisdiction  to  grant  a  rehearing;  but  the 
judgment  of  the  higher  court  may  be  made  without  prejudice  to 
a  subsequent  application  in  the  lower  court.* 

6.  Time  of  Making  Application  —  ^.  Before  End  of  Term. — 

At  Common  Law,  as  a  general  rule,  the  petition  must  be  filed  before 
the  end  of  the  term  at  which  the  case  is  decided,  and  in  most 
jurisdictions  a  failure  to  make  the  application  within  this  period 
is  fatal,  exceptions  to  the  rule  not  being  recognized  by  the 
courts.*     In  a  few  of  the  states,  however,  applications  made  after 

1.  Jamifton  V.  Barelli,  20  La.  Ann.  plying  to  one  gfencral  term  for  a  re- 

453.  hearing  in  a  case  decided  by  a  pretrious 

Si  Matter  of  Livingston,  (Ct.  App.)  general  term  has  been  condemned,  and 

32  How.  Pr.  (N.  Y.)  20.  petitions  for  such  rehearing  have  been 

8.  In  Kotr  ftampthlte  it  has  been  held  refused.     If  the  question  at  issue    is 

that  where  a  case  is  decided  at  the  law  one  of  law  the  proper  remedy  is  by  ap- 

term  11  motion  for  a  rehearing  therein  peal.     McGarry   v.  Board  of  Super vi* 

in  regard  to  a  question  of  law  must  sors,  t  Sweeny  (N.  Y.)  217;  Taylor  v, 

also  be  made  at  the  law  term.     Bell  v.  Grant,  36  N.  Y.  Super.  Ct.  259;  Newell 

Lamprey,  58  N.   H.   124;    Plaisted  v.  v.  Wheeler,  4  Robt.  (N.  Y.)  I94. 

Holmes,  58  N.  H.  619.  I&  Ohio,  where  the  decision  was  ren- 

But  where  a  decision  is  rendered  by  dered  by  the  court  in  bank,  it  was  held 

a  single  judge,  and  questions  of  law  that  a  rehearing  could  only  be  allowed 

are  reserved  for  determination  by  the  in  open  court  in  bank.    Carlisle  v.  Mc- 

whole  court,  the  question  as  to  whether  Donald,  7  Ohio  (pt.  i.)  267. 

there  shill  be  a  rehearing  in  respect  to  4.  In  re  Citizens'  Water- Works  Co., 

the  facts  must  be  determined  at  the  (Supm.  Ct.)  15  N.  Y.  Supp.  579;  Jung 

trial  term  by  the  judge  who  tried  the  v.  Keuffel,  (C.  PI.  Gen.  T.)  12  Misc.  (N. 

case.     Rayncs  v.  Raynes,  54  N.  H.  201.  Y.]  8g. 

In  Kew  York  It  was  held  that  one  di-  6.  Matter  of  Ingraham,  64  N.  V.  310. 

vision  of  the  court  of  appeals  would  In  Jennings  v.  Parr,  51  S.  Car.  rgi,  a 

not  grant  a  rehearing  in  a  case  decided  petition  for  a  rehearing  was  refused  on 

by  another  division;  especially  where  the  ground  that  it  raised  questions  not 

the  judgment  complained  of  was  not  considered  by  the  Supreme  Court  on 

final,  a  new  trial  below  being  ordered,  the  hearing,  but  the  order  dismissing 

People  V.  Ballard,  136  N.  Y.  639.  the  petition  was  made  without  preju- 

And  while  it  was  held  in  floUes  v.  dice  to  the  right  of  the  petitioner  to 

Duff,  56  Barb.  (N.  Y.)  567,  that  one  have  the  questions  passed  upon  by  the 

special  term  or  one  general  term  of  the  circuit  court. 

supreme  court  might  rehear  cases  de-  6.  Dakota,  —  Roberts  v,  Haggart,  4 

cided  by  a  previous  special  or  general  Dak.  210. 

term,  it  was  also  said  that  this  power  Florida.  —  Horn  v.  Gartmatt,  t  Fla. 

should  very  rarely  be  exercised.  230. 

And  in  later  cases  the  practice  of  ap*  G^or^ia,  —  Grant  v.  State,  100  Ga.  67. 
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the  end  of  the  term  will  be  considered  where  a  rehearing  is  the 
only  remedy  available,  and  irremediable  injury  would  otherwise 
result,*  or  where  circumstances  over  which  the  petitioner  has  no 
control  havQ  prevented  an  application  within  the  required  period.* 

*,  BEFORE  Case  Has  Been  Remanded.  —  After  an  appeal 
has  been  decided,  and  the  case  has  been  remanded,  the  appellate 
court  has  no  jurisdiction  to  grant  a  rehearing." 

Illinois.  —  People  v.  Pearson,  4  111.  judgments  in  question,  and  not  for  re- 

4fi6;  l^ampsett  z^.  Whitney,  4  III.  170;  hearingsin  the  proper  sense  of  the  term. 

Qellsyille  Sav.    B^nk  v.  Rei»,  89  III.  1.  Roberts  v.  Edmundion,  4  Smed. 

App.  62a;  Delahay  v.  McConoel,  5  HI.  &  M.  (Miss.)  730. 

157-  3.  Pearl  v.  Wellman,  9  III.  395;  Selby 

KaHsu4,  —  J.  M.  W,   Jones  Station-  v.  Hutchinson,  10  111.  261. 

ery,  etc.,  Co.  v,  Hentig,  31  Kan.  317.  8.  California.  —  Grogan  v.  Ruckle,  i 

Kentucky,  —  Robertson   v*   Given,   6  Cal.  193;  Mateer  v.  Brown,  i  Cal.  231; 

K/.  L.  R^p,  214.  Durkee  v.  Garvey,  84  Cal.  500. 

Louisiana.  -^  Brooks  v,  Dolard,  Mc-  Michigan,  —  Ryerson  t/.   Eldred,    18 

Gloiq  (La.)  «79-  Mich.  490. 

Mississippi. — Foy   v,    Foy,  25  Misi.  Minnesola.  ~^  Caldwell    v.   Brugger- 

207.  man,  8  Minn.  286;  Rud  v.  Pope  County, 

MisscMri.  —  Gratiot  v.  Missouri  Pac.  66  Minn.  358. 

R,  Co.,  116  Mo,  450.  Montana,  •■—  Columbia    Min.   Co.   v. 

Tennessee,  —  Haywood    v,  M^trsh,  6  Holter,  i  Mont.  429. 

Yerg.  (Tenn.)  69,  New  Jersey,  —  King  v,  Ruckman,  22 

TVjco^.  —  Chambers    v.    Hodges,  23  N.  J.  Eq.  551. 

Tc«.  104;  Burr  »,  Lewis,  6  Tex.  76.  New  York,  ^-  Mechanics',  etc..  Bank 

Virginia.  —  Towner  ».  Lane,  9  Leigh  v.  Dakin,  54  N.  V.  681. 

(Va.)  262.  South  Carolina, — Sullivan  v.  Speights, 

West   Virginia,  —  Hall    v,    Virginia  14  S.  Car.  35S;  Exp,  Dial,  14  S.  Car. 

Bank,  15  V/.  Va.  323.  584;  Whaley  v,  Charleston  Bank,  5  S. 

Wisconsin.  —  Oakley   v,  Hibbard,  2  Car.  262. 

Pin.  (Wi9.)  %\.  Wisconsin,  —  Ogilvie  v.  Richardson, 

Umted  States,  —  Lewisburg  Bank  v.  14  Wis.  157. 

Sheflfey,   140   U.   S.    445;     Hudson   v.  United  States.  —  Perk  v.  Sanderson, 

Gu^ptier,  7  Cranch  (U.  S.)  i;  Brooks  i8  How.  (LJ.   S.)  42;  Sibbald  v.  U.  S.. 

V.  Burlington,  etc..  R.  Co.,  loa  U.  S.  12     Pel.    (U.    8.)   488;     Browder    v, 

107:    Buihqell  v,  Crooke  Min.,   etc..  M'Arthur,  7  Wheat.  (U.  S.)  58. 

Co.,  150  U.  S.  82.  Appearanee  in  the  Lower  Court,  and 

VaImi  tko.Conrl  IMreots  a  tupensioii  of  participation  in  a  bearing  held  therein, 

the  Judgment  by  an  order  made  at  the  after  the  case  has  been  remanded  by 

same  terra  at  which  the  judgment  is  the  supreme  court,  is  a  waiver  of  any 

reodfr^d.  a  petition  filed  after  the  end  rif^ht  which   a   party    might   have  to 

of  the  term  is  too  late;  nor  does  the  move  for  a  rehearing  in  the  supreme 

filing  of  a  motion  for  leave  to  present  a  court.     Bentley  v.  Frale^,  i  Dak.  38. 

petition  fpr  a  rehearing  thus  suspend  Bemittitu  Issued  but  Hot  Tot  Filed  Bo- 

tbe  jadgnsent.       Ashley   v.    Hyde,    6  low. —  In  South  Carolina  the  power  of 

Ark,  qs.  the  supreme  court  to  grant  a  reheating 

Xko]4gislatiiroCaBXftOtConlBr  Authority  ceases  when  the  remittitur  is  issued, 

upon  the  Gourt  to  rehear  judgments  ren-  and  it  makes  no  difference  whether  or 

derdd  at  a  previous  term.     Griffin  v.  not  it  has  been   filed  below.    Ex  p, 

Cunningham,  ao  Gratt.  (Va.)  31.  Dunovani,  16  S,  Car.  299. 

Tbus  if)  Hall  V.  Virginia  Bank,  15  But  in  New  York  the  issuance  of  the 

W.  Va   323,  although  an  act  bad  been  remittitur  does  not  bar  a  rehearing  as 

P^sh4  by  the  legislature  authorizing  long  as  it  has  not  been  filed  below,  and 

^  rehearing  of  cases  decided  at  a  pre«  at  any  time  before  it  is  so  filed  the  ap- 

^ioas  terro,  it  was  held  that  the  enact-  pellate  court,  on  a  proper  case  made, 

roent  waf  permissive,  and  not  manda-  will  order  the  filing  of  the  remittitur  to 

^fy.  4q4  that  it  provided  simply  for  be  stayed.     Cushman  v.  Hadfield,  (Ct. 

^  correction  of  clerical  errors  in  the  App.)  15  Abb.  Pr.  N.  S.  (N.  Y.)  109. 
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c.  Time  Prescribed  by  Statute.  —  In  many  jurisdictions 
the  time  within  which  petitions  may  be  filed  is  prescribed  by 
statutes  or  court  rules.* 

After  the  Time  Thai  Limited  Hae  Expired  a  petition  cannot  be  filed  as 
of  course,  but  a  motion  for  leave  to  file  it  is  essential.  If  such 
motion  alleges  a  sufficient  excuse  for  failure  to  comply  with  the 
rule,  leave  may  be  granted,  but  as  a  general  rule  the  statutory 
period  will  not  be  extended.* 

But  after  it  has  been  filed  a  rehear-  instate    the  appeal.      Such  a  motion 

ing  cannot  be   had    unless  the  lovrer  partakes  of  the  nature  of  a  petition  for 

court   see   fit   to  vacate  the  filing  and  a  rehearing,  and  is  equally  barred  by 

order  thereof.     Wilmerdings  ».  Fowler,  lapse  of  the  statutory  period.     Bonia 

(Ci.  App.)  15  Abb.  Pr.  N.  S.  (N.  Y.)  86.  v.  Green  Bay,  etc.,  R.  Co.,  43  Wis.  210. 

in  Florida  the  filing  of  the  mandate  1.  See  the  following  cases  construing 

below    marks    the    limitation   beyond  such  statutes  and  rules: 

which    a    rehearing    cannot    be    had.  California.  —  Niles    v.    Edward,    95 

Merchants'  Nat.   Bank  v,  Grunthal,  39  Cal.  41;  Durgin  v.  Neal,  82  Cal.  595. 

Fla.  388.  District  of  Columbia,  —  Adriaans  v. 

Bamittitnr    Saoalled.  —  In    Wynn    v,  Lyon,  8  App.  Cas.  (D.  C.)  532. 

Wyait,  II  Leigh  (Va.)  612,  the  court  of  Indiana,  —  Huntington     County     tr. 

appeals  granted  a  rehearing  after  the  Brown,  14  Ind.  19I;  Hutts  v.  Bowers, 

case  had  been  remanded  and  a  certifi-  77  Ind.  211;  Fairbank  v.  Lorig,  4  Ind. 

caie  of  the  judgment  had  been  sent  to  App.  451;    Pittsburgh,  etc.,   R.  Co.  v, 

the  court  below.     By  order  of  the  court  Mahoney,  148  Ind.  196. 

the  certificate   was   revoked,   and  the  Iowa.  —  Chicago,  etc.,  R.  Co.  v.  Mc- 

lower  court    was  ordered  to  surcease  Kinley.  99  U.  S.  148,  passing  on  the 

proceedings  till  further  notice.  Iowa  practice. 

But  a  motion  to  recall  the  remittitur  Louisiana,  —  Chew  v.   Flint,  10    La. 

and  grant  a  rehearing  will  be  refused  372;  State  v.  Judges,  48  La.  Ann.  1079. 

when  the  application  is  not  made  until  North  Carolina, — Young  v,  Greenlee, 

a    year    after   the   case  has   been   re-  85  N.  Car.  593;  Strickland  v.  Draughan, 

manded,  and  when  in  the  meantime  a  91  N.  Car.  103;  Barcroft  v,  Roberts,  92 

new  trial  has  been  had,  and  a  second  N.  Car.  249;    Emery  v,  Raleigh,  etc., 

appeal  taken.     McKenzie  v,  Sifford,  ^2  R.  Co.,  102  N.  Car.  234. 

S.  Car.  394.  Oregon.  —  Coyote    Gold,    etc.,    Min. 

Frooeddndo  Filed  Before  AppUoatton  Is  Co.  v.  Ruble,  9  Oregon  121. 

Barred  by  Statute.  —  If  an  application  South  Carolina,  —  Ex  p.  Smith,  25  S. 

for  a  rehearing  is  made  in  the  supreme  Car.  108. 

court  before  the  statutory  time  limited  South  Dakota,  — Wright  v^  Sherman, 

therefor  has  expired,  it  will  be  granted  3  S.  Dak.  367. 

notwithstanding  the  fact  that  a  writ  of  Texas.  —  Baldridge  v,  Scott,  48  Tex. 

procedendo  and  a  petition  for  removal  to  178;  Franklin  v,  Hurlburt,  i  Tex.  App. 

the  United  Stales  Supreme  Court  have  Civ.  Cas.,  §  203. 

been  filed  in  the  court  below.     Chicago,  Wyoming, — Chadron    Bank  r.  An- 

etc,  R.  Co.  V.  McKinley,  99  U.  S.  148.  derson,  (VVyo,  1897)  49  Pac.  Rep.  406; 

In  Wisoonsin  the  clerk  of  the  Supreme  Cronkhite  v.  Bothwell,  3  Wyo.  739. 

Court  is  required  by  statute  to  remit  the  United  States  Circuit  Court  of  Appeals^ 

papers  in  the  case  to  the  lower  court  Eighth   Circuit,  —  Crabtree  v.  McCur- 

within  thirty  days  afier  judgment  ren-  tain,  66  Fed.  Rep.  i. 

dered,  and  after  that  period  the  court  9.  Sams    v.   Creager,   85   Tex.   497; 

has  no  jurisdiction  to  grant  a  rehear-  Houston,  etc.,   R.  Co.  v.  Grigsby,  13 

ing  whether  the  papers  have  actually  Tex.  Civ.  App.  639;    Howard  v,   Mc- 

been    remitted    or    not.       Pringle    r.  Kenzie,  54  Tex.  171. 

Dunn,  39  Wis.  435.  Kotion  for  Leave   to  File  Fetition  — 

And  the  same  rule  applies  where  a  Essential  Averments.  —  A  motion  for 
judgment  is  reversed,  for  nonappear-  leave  to  file  a  petition  after  the  statu- 
ance  of  the  respondent,  without  a  tory  time  will  be  refused  where  it  is 
hearing,  and  a  motion  is  thereafter  based  on  affidavits  which  seek  to  con- 
made  to  vacate  the  judgment  and  re-  vey  the   idea   that  the  petitioner  was 
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d.  Right  Waived  by  Gross  Laches.  —  An  application  made 
after  long  delay,  or  after  the  occurrence  of  circumstances  imply- 
ing a  waiver  of  the  right  to  review,  may  be  refused  even  though 
it  is  not  barred  by  any  statutory  limitation.* 

e.  Subsequent  Action  on  Petition  Filed  Within  Statu- 
tory Period.  —  By  the  weight  of  authority  the  court  may  take 
action  on  a  petition  after  the  time  limited  for  making  the  appli- 
cation has  expired,  provided  such  petition  was  duly  filed  within 
the  statutory  period.  But  in  order  to  justify  this  procedure 
something  should  be  done  during  the  term  at  which  judgment 
was  rendered,  to  keep  the  case  withia  the  jurisdiction  of  the 
court.* 

inaccessible  to  his  altorney  on  account  made  for  that  purpose.     Mills  v,  Lock- 

of  a  contagious  disease  in  his  family,  wood,  40  111.  130;  Bernhard  v.  Brown, 

if  it  is   shown     that    by    the    exer-  31  111.  App.  385;    Pierce  t/.  Kelly,  39 

cise  of  reasonable  diligence  he  might  Wis.    568;    Diedrich   v.    Northwestern 

have  communicated  with  the  attorney.  Union  R.  Co.,  42  Wis.  248;  Ogilvie  v. 

Gough  V.  Root,  73  Wis.  32.  Richardson,  14  Wis.  157. 

An  application  for  leave  to  file  a  peti-  Petition  Lost  in  TransmiBsioii. —  In 
tion  after  the  statutory  time,  on  the  Hanson  v.  McCue,  43  Cal.  178,  it  was 
ground  that  the  petitioner  was  not  no-  held  that  the  time  for  filing  the  petition 
tified  of  the  rendition  of  the  judgment  could  not  be  enlarged,  or  a  failure  to 
in  time  to  file  such  petition  within  the  file  it  within  the  prescribed  time  ex- 
statutory  period,  must  state  the  time  cused,  under  the  positive  prohibition 
when  notice  was  received.  This  aver-  of  a  rule  of  the  court.  But  in  the  case 
ment  must  be  made  directly,  and  not  at  bar  a  rehearing  was  granted  since  it 
in  the  form  of  a  mere  conclusion,  and  appeared  that  the  petition  was  placed 
the  application  must  also  allege  that  in  the  office  of  an  express  company, 
the  party  was  within  the  state,  and  duly  addressed  to  the  clerk,  and  in 
that  the  failure  to  receive  notice  was  time,  under  ordinary  circumstances,  to 
not  due  to  his  own  fault.  Barnesville  have  reached  him  within  the  statutory 
First  Nat.  Bank  ZA.  Yocum,  12  Neb.  208.  period    (transmission    by    this   means 

Ths  Statutory  Period  Will  Not  Be  Ex-  being  the  customary  and  most  reliable 

tended  on  the  ground  that'  the  last  day  method).     And  although  the  petition  in 

fell  On  Sunday,  Adams  v.  Dohrmann,  this  case    did  not  actually  reach  the 

63  Cal.  417;  nor  because  of  the  employ-  clerk,  it  was  held  that  in  contemplation 

mentof  new  counsel  after  decision  ren-  of  law  il  was  in  his  hands  within  the 

dered,  Ferris  z/.  Coover,   10  Cal.  589;  time  limited  by  the  rule, 

nor  because  counsel   was   not  aware  1.  Turner  v.  Com.,  89  Ky.  78. 

that  any  period  was  prescribed  by  the  In  New  Hampehire  questions  of  law 

rules  of  the  court.  Brant  v.  Gallup,  117  decided  by  the  law  term  will  not  be  re- 

lU.  640;  nor  because  he  was  too  busy  heard  when  the  party  has  subsequently 

to  make  the  motion  within  the  required  proceeded  to  a  trial  upon  the  facts  be- 

timc,  Kneeland  v.   Miles,   (Tex.   Civ.  fore  presenting  his    petition.     Bell  v. 

App.  1894)  25  S.  W.  Rep.  486;  nor  is  it  Woodward,  48  N.  H.  437;  Bell  v.  Lam- 

a  good  excuse  that  counsel,  immedi-  prey,  58  N.  H.  124;  Preston  v,  Travei- 

alely  on  receiving  notice   of   the  de-  lers'  Ins.  Co.,  59  N.  H.  49;  Amoskeag 

cision,  notified  another  attorney  to  file  Mfg.  Co.  v.  Head,  59  N.  H.  563. 

the  petition,   but   that  the  latter  was  2.  Lutt  v.  Grimont,  17  III.  App.  308; 

prevented  from  doing  so  by  sickness,  Terrell  v.  Butterfield,  92  Ind.  i;  Burr 

Cowen    V.    Bloomberg,    15   Tex.    Civ.  c.  Lewis,  6  Tex.  76;  Bald  ridge  t/.  Scott. 

ApP-  364.  48  Tex.   178;  Goddard  v,  Ordway,  loi 

StipnlatioiiB  Between  the  Parties  look-  U.  S.  745. 

ing:  to  an  extension  of  the  time  pre-  Power   of    the  Court  in    Vaoation.  — 

scribed  by  the  rules  of  the  court  are  Although  the  court  may  have  power  to 

inedectual.       Such    an    extension,    if  grant  an  application  after  the  statutory 

allowable  in  any  case,  can  only  be  ob-  period  has  expired,  the  order  must  be 

twined  by  order  of  the  court  on  motion  made  in  term  time,  and  a  petition  can- 
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6.  Sow  AppUoatioB  Ii  Ibdo  — *  a.  In  General.  -^  Applications 
for  the  rehearing  of  appeals  should  be  made  by  petition  and  not 
by  nEiotion  supported  by  affidavits.^ 

not  be  granted  in  vacation.     Blatch/ord  denying  the  application,  and  grant  a 

V,  Newberry,  lOO  III.  484.  rehearing  of  the   eauae.       Gratiot    v. 

44dill9a»l   ll»9toitio9B   in    favor   of  Miaaouri   Pac.  R.  Co.,   116  Mq.  45o; 

granting  the  application   wiU  not  bo  Prather  f/.  Phelps,  5  Ky.  L.  Rep.  ;63. 
received  as  of  course  after  the  time  lim-        1,  Wiilson   v.    Broder,    24  Cal.    too; 

ited  for  filing^  the  petition  has  expired.  Internal  Imp.  Fund  v.  Bailey,  10  Pla. 

Hawley  ix.  Simmons,  loi  111.  654.  S38;  Anonymous,  40  111.  129;   Feriich 

And  for  the  sape  reapan  f:oq9idera'  f,  Michener,  m  Ind,  486;  Ua^roix  v. 

tiop  of  the  application  will  no(  be  post-  Camor^.  34  La.  Ann.  639;  Arn^istrong 

poned  until  another  case  Involving  the  v.  Sandfora,  60  Hun(N.  Y.)  356;  Ruffin 

same  question  has  been  decided,  since  v.  Harrison,  gi  N.  Car.  398;  Taylor  v. 

this   would  amount    to  the   receiving  Boyd,  6  Heisk.  (Tenn.)  611. 
of  such  additional  suggestions  by  the        where  the  court  in  general  term  has 

court.     Furlong  v,  Riley,  104  III.  97.  decided  a  certain  question,  and  the  case 

WksN  the  JndgM  Qaiinot  Agrae  con-  is  subsequently  brought  before  it  for 

cerning  the  disposition  of  the  motion,  the  purpose  of  determining  other  ques- 

it  does  not  lapse  because  not  decided  tions,  the  questions  determined  on  the 

within  ten  days  after  the  adjournment  first  bearing  will  not  be  reconsidered, 

of  the  term;  and  it  may  be  disposed  of  but  the  parties  will  be  left  to  seek  their 

at  the  ensuing  term.     State  v.  Judges,  remedy  by  appeal  unless  an  application 

48  La.  Ann.  1079.  ^^^  been  regularly  made  and  granled 

A  Oanwral  Ovdar  Oautianing  AH  PandlBg  for  a  rehearing  of  the  first  decision,  or 
Xotioni  operates  to  continue  a  motion  unless  the  court  requests  a  reargument 
for  a  rehearing  which  has  been  deliv-  of  the  matters  formerly  passed  upon, 
ered  to  the  clerk  of  the  court  of  eivil  Wllkins  v.  Tobacco  P.  ft  M.  Ins.  Co., 
appeals  for  filing  although  it  was  not  9  Cine.  Super.  Ct.  S04;  Lovenberfj^  v, 
actually  filed  and  docketed  within  the  National  Bank,  67  Tex.  440. 
prescribed  time.  By  delivery  to  the  OaaaAt  Be Obtaiiied  by  ladireetion.  —  A 
clerk  such  motion  becomes  a  pending  party  who  Is  not  directly  entitled  to  a 
motion  and  it  is  not  abandoned  because  rehearing  cannot  obtain  the  same  by 
the  petitioner  fails  to  call  it  to  the  at-  indirect  methods,  as,  for  instance,  by 
tention  of  the  court,  or  to  have  it  taking  testimony  before  the  master 
specifically  included  in  the  general  on  a  reference,  which,  had  it  been  sub- 
order of  continuance.  Houston,  etc.,  mitted  to  the  chancellor,  would  have 
R.  Co.  V.  Davis,  (Tex.  Civ.  App.  1895)  produced  a  different  decree.  Maury  w. 
31  9.  W.  Rep.  163.  Lewis,  10  Yerg.  (Tenn.)  115. 

XotioB  Made  and  ProMeuted  Within  By  iCetion  to  Vaoato  Order  DiamisaiBg 
Statntory  Period.  —  Not  only  must  the  Appeal.  —  Where  an  appeal  has  been 
petition  be  filed  during  the  time  limited  dismissed  a  reheating  cannot  be  ob- 
by  the  rule,  but  it  must  also  be  prose-  talned  by  an  application  to  vacate  the 
cuted  during  said  time,  in  order  to  order  of  dismissal.  Adams  v.  McPher'- 
justify  its  allowance  after  the  end  of  son,  (Idaho  1894)  35  Pac.  Rep.  690. 
the  statutory  period.  Pringle  v.  Dunn,  87  Piling  a  Orow-bilL  —  Where  a  de- 
39  Wis.  435.  cree  has  been  reversed  and  the  case  re- 

Where  btire  Torm  Hat  FaMOd  Without  manded    with    special    directions,    a 

Aotion.  —  An   application    will   not   be  rehearing  cannot  be  obtained  by  intro- 

granted  at  a  subsequent  term  in  a  case  ducing   further  evidence,   or   filing    a 

where  an  entire  term  of  the  court  has  cross-bill.     Norton  v.  Moshier,  114  111. 

been  allowed  to  elapse  after  the  filing  146. 

of   the    petition,   without    any  action        Practioe  ia  tko  Poderal  Ooiirti.  —  Where 

being  taken,  unless  good  reason  for  the  one  of  the  judges  of  the  United  States 

failure  to  act  is  shown.     McArthur  v.  Supreme   Court,    who  concurred  in  a 

Henry,  34  Tex.  143.  judgment  rendered  by  a  divided  bench, 

Order  Orormliiig  Vormor  Order  Bonying  desires  a   reargument,  the   court  will 

AppUoatiOB, —  When    a    petition    filed  order  one  without  waiting  application 

within   the    statutory    time  has  been  by  counsel;  but  where  the  court  does 

overruled  the  court  eannot,  at  a  subse-  not  of  its  own   motion  order  a  reargu- 

qnent  term,  set  aside  its  former  order  ment,  if  counsel  desire  to  have  the  case 
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liUirteg  •(  Iwmi^  REHEARING.       Eow  ippUwtioii  i«  Midt, 

A,  Form  and  CoNTi:NT6  of  Petition,  —  The  petition  should 

set  forth  in  full  the  grounds  on  which  the  application  is  based, 
and  point  out  spqcifically  the  points  in  which  the  original  decision 
is  alleged  to  be  erroneous.  * 

?^ii9ii  %  ll«w  irffiuMut  ~  In  stating  the  facts  the  petition  should 
not  proceed  to  give  further  reasons  in  support  of  the  case  made 
in  the  original  brief,  and  an  application  which  is,  in  forn>,  a  mere 

argument  or  brief  cannot  be  considered  by  the  court.* 
^nfmnUty  t«  >»taf.  —  Nor  can  a  petition  be  granted  which  fails  in 

any  respect  to  conform  to  the  rules  of  the  court  in  which  it  13 

filed,' 

reheard,  they  should  spbmit  without  cation  is  made  on  the  ground  that  the 

argument  a   brief  written   or  printed  transcript  of  the  record  made  by  the 

petition  or  suggestion   of  the   points  clerk  of  the  lower  court  is  erroneous,  a 

thocght  important,  and  if  upon  such  certified  copy  of  that  part  of  the  orig- 

petition  or  suggestion  any  judge  who  inal  record  which  is  alleged  to  have 

concurred  in  the  derision  tninks  proper  been   incorrectly   copied   must   be  at- 

to^  move  for  a  rehearing,  the  motion  tached  to  the  petition,  so  that  the  court 

will  be  considered.     If  not  so  movedt  may  see  that  the  mistake  was  due  to 

the    rehearing  will    be  denied  as  of  the  error  of  the  clerk  in  transcribing  the 

course.    St.   Louis   Public  Schools  v.  record ;  an  affidavit  by  the  clerk  stat- 

Walker,  9  Wall.  (U   S.)  603.  ing  that  the  transcript  was  erroneous  is 

1.  Arizona,  —  Anzona  Prince  Copper  not  sufficient.     Cannady  v.  State,   37 

Co,  t/.  Copper  Queen  Copper  Co.,  (Adz.  Tex.  Crjm.  Rep.  123. 

1896)  II  Pac.  Rep.  396.  An  Objection  Which  Is  Hot  Balsed  in 

California,  —  Willson  v.   Broder,   24  the  Petition  cannot  be  made   in  a  re- 

Cal.  iQo.  joinder  to  the  respondent's  reply  to  the 

Florida, — Jacksonville,  etc.,  R.  Co,  petition.     Walker  v.  Missoun  Pac.  R, 

j'  Peninsular  Land,  etc.,  Co.,  27  Fla,  "Co.,  68  Mo.  App.  465. 

'  '57.  A  Petition  Wnloh  Incorreetlj  States  t^e 

9  jl^'^iana,  -^  Goodwin  v.  Goodwin,  48  Beoor^  on  appeal  will  not  be  considered 

Jna*  584;  Western  Union  Tel,  Co.  v.  by  the  court.     Berry  v.  Smith,  2  Okla. 

fia,^^\^^^',    50    Ind.    181;     Fertich    v.  351. 

j*/y^ft^erier,  in  Tnd.  486,  citing  Goodwin  3.  Jones  v.  Fox,  23  Fla.  462:  Sauls  v. 

Jjj       ^Ooodwin,    48    Ind.    589;    Western  Freeman,  24  Fla.  225;  Finley  v.  Calh- 

-0<^^^Q    Tel.  Co.   V.   Hamilton,  50  Ind.  cart,  149  Ind.  470;  Reed  v.  Kalfsbeck, 

■»^*^  ;    Uouisville,  etc.,  R.  Co.  v,  Carmon,  147   Ind.  148;  The  Dago,  63  Fed.  Rep. 

'S*^  }^^;  App.  471,  182. 

^uisiatM.  —  Lacroix   v.  Camors,  34  3.  Kervick  v.  Mitchell,  68  Iowa  273. 

^^-  Ann.  639.  Beasonableness    of    Xnle.  —  A    rule 

^^faryhnd,  —  Colvin  v.  Warford,   18  adopted  by  the  court  that  petitions  for 

'^^'  ^73.  a   rehearing   must  be   signed   by  two 

Massachusetts,  —  Winchester  v.  Win-  counsel  and  Indorsed  by  a  judge  who 

Chester,  121  Mass.  127.  concurred  in  the  decision,  to  the  effect 

^(w      York.  —  Van      Wagener      ».  that    a    rehearing    is  adi'isable,   is  a 

Royce,  (Supm.  Ct.)  21  N.  Y.  Supp.  191,  reasonable  rule  and  will  be  enforced. 

Texas,  —  Hurt  r.  Evans,  49 Tex.  311;  Herndon  t/.  Imperial  F.   Ins.  Co.,   iii 

Abord  V,  Waggoner,  (Tex.  Civ.  App.  N.  Car.  384. 

1895)  29  S.  W.  Rep,  797.  In  Texas  it  is  provided  that  when  a 

fadeftnite  Petition. —  A  petition  which  party  Is  not  represented  by  counsel  on 

asks  for  a  rehearing'*  upon  the  grounds  the  hearing  a  petition  for  a  rehearing 

\                  stated  in  the  brief  for  a  rehearing,  and  presented  by  the  adverse  party  must 

substantiated  by  the  additional  portion  state  the  name  and  residence  of  tne  first 

of  the  record,  both  hercdrith  fifed,*'  is  named  party  in  orderthat  a  copy  of  the 

too  indefinite  In  its  averments,  and  will  petition  may  be  served  upon  him.     In 

not  be  granted,    Spencer  v.  Thistle,  14  accordance  with  this  rule  it  has  been 

Neb,  91.  held  that  a  petition   which  does  not 

Vlstske  in  Beeord.  —  Where  the  appU-  contain  the  name  and  residence  of  the 
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c.  Briefs  and  Citations  of  Authorities.  —  In  some  juris- 
dictions the  petition  must  be  accompanied  by  briefs,  and  citations 
of  tjie  authorities  relied  upon,*  while  in  others  this  practice  is 
condemned  as  tending  to  encourage  argument  on  the  merits  of 
the  original  case  which  should  be  reserved  for  the  rehearing 
itself.* 

Afidayiti  Explanatory  or  Amendatory  of  the  Booord  or  for  the  purpose  of 
proving  facts  not  in  issue  on  the  original  hearing  should  not  be 
filed  with  the  petition,  and  if  filed  they  will  not  be  considered  by 
the  court.* 

d.  Certificate  of  Counsel.  —  Petitions  for  the  rehearing  of 
appeals  arc  generally  accompanied  by  a  certificate  of  counsel,  but 
this  certificate  is  not  allowed  the  same  weight  as  in  English  chan- 
cery practice.* 

adverse  party  will  not  be  considered,  briefs    which    are  on   file,   and   upon 

Howard  v,  McKenzie,  54  Tex.  171.  printed  briefs  to  be  filed  by  an  amicus 

But  the  defect  is  not  jurisdictional,  curia^  to  whom  an  extension  of  time 
and  if  the  clerk  obtains  the  informa-  has  been  granted  for  that  purpose, 
tion  from  other  sources,  and  the  petition  Breaux  v.  Negrotto,  43  La.  Ann.  426. 
is  duly  served  upon  the  adverse  parly.  In  Wisoonsin  briefs  filed  with  a  petition 
a  motion  to  dismiss  will  be  denied,  for  a  rehearing  must  be  printed;  writ- 
Houston,  etc.,  R.  Co.  V.  Davis,  (Tex.  ten  briefs  are  insufficient.  Collart  v. 
Civ.  App.  1895)  32  S.  W.  Rep.  163.  Fisk.  38  Wis.  239. 

Signaturo.  —  A     petition     which     is  2.  In  Florida  it  has  been  held  that  it 

signed  by  a  person  who  is  not  a  pariy,  is  irregular  and  contrary  to  the  rule  of 

and  which  does  not  show  in  any  man-  the  court  to  accompany  the    petition 

ner  that  the  person  signed  it  as  attorney  with  a  written  argument  and  citation 

for  a   party,    will   not  be  considered. .  of  authorities.     Smith  v,  Croom,  7  Fla. 

Apple  V.  Atkinson,  34  Ind.  518.  180;  Florida  First  Nat.  Bank  v.  Ash- 

1.  Spencer  v.  Thistle,  14  Neb.  21.  mead,  23  Fla.  379. 

When  the  Petition  Is  Filed  by  an  Inter-  But  where  some  of  the  judges  who 

▼ener  it  must   be  supported  by  brief,  sat  on  the  hearing  have  gone  out  of 

Parker  7/.  State,  133  Ind.  178.  office  since  the  judgment  was  rendered. 

Petition  Acoompanied  by  Case  on  Ap-  the  rule  above  stated  will  be  d  is  re- 
peal. —  Where  the  petition  is  based  on  garded,  and  in  such  a  case  the  petition 
the  ground  that  there  are  expressions  may  be  accompanied  by  a  printed 
in  the  opinion  of  the  court  which  may  brief.  Lines  v.  Darden,  6  Fla.  37. 
embarrass  the  parties  on  a  new  trial,  it  In  the  United  States  Ginmit  Conrt  of 
must  be  accompanied  by  the  case  on  Appeals  no  new  matter  can  be  intro- 
appeal  containing  the  opinion  com-  duced  on  a  rehearing  (especially  in 
plained  of.  Anderson  v.  Continental  equity  cases).  Therefore,  except  in 
Ins.  Co.,  (N.  Y.  1887)  12  N.  E.  Rep.  793.  special  cases,  and  then  only  after  leave 

In  Looisiana  the  petition  must  be  ac-  is  granted  by  the  court,  no  papers  can 

companied  by  a  printed  statement  of  be     filed    except    the    petition    itself, 

all  the  points  and  authorities  on  which  Gregory    v.   Pike,  67   Fed.    Rep.   837, 

the  party  founds  his  application,  and  citing  Russell  z/.  Southard,  12  Flow.  (U. 

additional  time    for  elaborating  argu-  S.)  139;  Maxwell  Land-Grant  Case,  122 

ments  on  such  points  and  authorities  U.  S.  365. 

may  be  granted   upon  a  proper  show-  8.  Boynton  7f.  Champlin,  40  III.  63; 

ing,  if  made  before  the  statutory  period  Vanneter  v.  Crossman,  39  Mich.  610; 

expires.      Lacroix  v.  Camors,  34   La.  Green    v.  Castello,  35   Mo.  App.   127; 

Ann.  639.  Mason  v.  Pennington,  53  Mo.  App.  118; 

But  a  petition  will  not  be  dismissed  Maverick  v.  Routh,  7  Tex.  Civ.  App. 

on  the  ground  that  it  is  not  accompa-  669;  Weld  t/.  Johnson  Mfg.  Co..  84  Wis. 

nied  by  the  required  statement  of  points  537;  Kalckhoflz;.  Zoehrlaut,43  Wis.  373. 

and  authorities,  if  the  petitioner  stales  4.  Winchester    v,    Winchester,     121 

that  he  relies  solely  upon  the  points  and  Mass.    127;  Hinds   v,    Keith,   57  Fed. 

authorities  cited  in  his  original  printed  Rep.  10. 
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€.  Notice,  and  Service  of  Copies.  —  In  some  jurisdictions 

notice  of  the  application  must  be  given  to  the  adverse  party,  and 
a  copy  of  the  petition  served  upon  him  or  his  attorney.^ 

7.  Hearing  and  Determination  of  the  Application  —  a.  In  Gen- 
eral. —  No  argument  on  the  merits  of  the  original  case  can  be 
allowed  on  an  application  for  a  rehearing,*  and  the  petition  is 
generally  considered  without  any  oral  argument  whatever  unless 
it  is  desired  by  the  court.* 

b.  Modification  of  Original  Judgment  on  Hearing  of 

Petition.  —  Material  alterations  in  the  original  judgment  must 
be  reserved  for  the  rehearing  proper  and  cannot  be  allowed  on 
the  hearing  of  the  petition ;  *  but  verbal  errors  may  be  corrected 
at  that  time  although  a  formal  rehearing  is  denied ;  *  and  in  like 
manner  the  judgment  may  be  corrected  so  as  to  conform  to  the 
pleadings ;  •  errors  in  calculation  of  the  amount  allowed  by  the 
judgment  may  be  remedied;'^  and  further  directions  may  be 
given  as  to  the  payment  of  costs  taxed  in  the  Supreme  Court ;  ® 

1.  In  niinolB  notice  of  intention  to  An  Answer  to  aPetitioBforaSehearing 

apply  for  a  rehearing  must  be  filed  with  will  not  be  allowed.     Anonymous,  40 

the  clerk  within   fifteen  days  from  the  Til.  130. 

rendition  of  the  judgment,  and  unless  In    Washington,    under.  Code    Pre, 

it    is    so    filed    the    petition    m»y   be  §  1439.  no  oral  argument  is  allowable, 

stricken  from  the  files.     And  a  failure  Thompson   v.    Huron    Lumber  Co.,  4 

to  file  the  required  notice  with  the  clerk  Wash.  600. 

is  not  remedied  by  service  of  notice  of  Tlie  Conrt  Kay  Prescribe  the  Terms  on 

the  application  upon  the  attorney  for  which   the   motion    shall    be    argued, 

the  adverse  party.     Louisville,  etc.,  R.  Thus  argument  may  be  allowed  on  the 

Co.  7/.  Patchen,  167  III.  613.  express  terms  that  it  shall  not  operate 

In  Iowa  it  was  intimated  in  an  early  as  a  stay  of  proceedings.     Columbia 

case  that  the    application   was  an  ex  Min.  Co.  v.  Holter,  i  Mont.  429. 

parte    proceeding,     and     that     notice  Argnment  Iilmited  by  Order  Indorsed  on 

thereof  was    unnecessary.     Zeigler  v.  Petition. —  Where    an    order    by    the 

Vance,  3  Iowa  528.     But  according  to  judge,    specifying    the    points    which 

the   present   practice   of  the  supreme  may  be  considered,  is  endorsed  on  the 

court  a  copy  of  the  petition  must  be  petition,  no  other  points  can  be  urged 

served  on  the  adverse  party,  and  proof  on    the    hearing    of    the    application, 

of  service  must  be  filed  with  the  clerk.  Weisel  v.  Cobb,  122  N.  Car.  67. 

Austin  V.  Wilson,  52  Iowa  731.  Costs  of  the  AppUcation.  —  When  the 

In  Tennessee  the  petition  must  be  pre-  application  is  made  after  the  expiration 

sented    to   the   court   within  ten  days  of  the    statutory    period    it    must  be 

after  the  decision  is  rendered,  and  a  denied  without  costs.     The  court  hav- 

petition  which  is  marked  as  filed  nine  ing  lost  jurisdiction  of  the  case,  has  no 

days  after  the  entry  of  the  decree  will  power  to  impose  costs  in  deciding  the 

be'dismissed,  where  it  appears  that  the  application.     Pierce  v,  Kelly,  39  Wis. 

court  had   no  notice  of  said  petition  568. 

within  the  time  limited  by  the  rules,  4.  Clark    v,   Boyreau,   14    Cal.  634; 
and  that  the  counsel  for  the  adverse  Argenti  v.  San  Francisco,  30  Cal.  458; 
party  never  had  any  notice  whatever.  Rhea  v.  Surryhne,  39  Cal.  581. 
Adams  v.  Sharon,  89  Tenn.  335.  5.  Mechanics,  etc.,   Ins.  Co.   v.    Lo- 
ft. Kraft     V,    Raths,    45    Mich.    20;  zano,  39  La.  Ann.  321. 

Pringle  V.   Dunn,  39  Wis.  435;   Wells  6.  Winter  zf.  Fulstone,  ao  Nev.  260. 

V.  Clarkson,  2  Mont.  379.  7.  Anger's  Succession,  38  La.  Ann. 

8.  Internal  Imp.  Fund  v,  Bailey,  10  492;  Arnau  v.  Florida  First  Nat.  Bank, 

Fla.  238;  Gonzales  v.   State,  35   Tex.  36    Fla.    398;     Bolster    v.    Stocks,    13 

Crim.  Rep.  33;    Chadron  Bank  v.  An-  Wash.  460. 

detson,  (Wyo.   1897)  49  Pac.  Rep.  406.  8.  Jones  f .  Roberts,  96  Wis.  427. 
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and  various  other  immaterial  alterations  may  be  made.^ 

r,  Petition  Dismissed  or  Stricken  from  Fii.es.  —  4  m^ 

oonrteoos  and  Uu9ro(M«ioii^  FfUti^ii  will  be  stricken  from  the  files,^ 

AppUo^Uon  Hot  in  TinM.  -  Where  the  application  is  not  made  within 
the  statutory  time  it  fails,  and  a  motion  to  dismiss  is  unnecessary.' 

8.  Practice  on  tho  l«hwMriag  —  <?.  Methods  of  Argument.^ — 

The  rehearing  is  generally  had  upon  briefs  filed  by  the  respective 
parties,*  and  all  persons  interested  in   supporting  the  original 

1.  Whtre  tbe  Advene  VuXj  GoMentu  for  a  rehearing.  Adams  v.  Field,  95 
to  the  allowance  of  the  relief  sought     Mich.  16. 

by   the   petition,   the    decree  may    be        Xetked  of  Argvment  Depeadent  oa  Gir- 

amended  without  granting  a  rthaaring.  eunstanoee  of  Cmo.  —  Where  the  court 

McKenzie  v,  Bacon»  40  La.  Ann,  IJ7-  grants  a  reargumeni   on    the  ground 

After  All  the  Parties  ftayeWai?ed  Their  that  there  is  a  decision  or  principle  of 
Sight  to  apply  for  a  rehearing,  and  the  law  which  has  been  overlooked,  or  that 
case  has  been  certified  to  the  court  be-  there  has  been  a  misapprehension  of 
low.  a  formal  rehearing  cannot  be  fact,  and  counsel  have  not  been  heard 
granted,  but  the  court  on  being  advised  in  regard  to  these  points  on  the  orig- 
of  a  mistake  in  the  judgment  may  cor-  inal  argument,  then  a  formal  reargu- 
rect  the  same  without  a  rehearing,  ment  should  be  had  in  order  to  allow 
either  on  it»  own  motion,  or  on  the  ap-  counsel  to  be  heard;  but  when  the  re- 
plication of  a  party.  Parker  v.  State,  hearing  is  granted  on  other  grounds  it 
133  Ind.  178.  generally  happens  that  the  argument 

Former  Judgment  Modified  to  Freyent  of  the  application  involves  a  rear^u* 

Ckinfliot  of  Deeisiooe*  —  In  Breaux  v,  Ne-  ment  of  the  matter,  and  in  such  cases  it 

grotto,  43  La.  Ann.  426,   where  it  ap-  is  an  unnecessary  waste  of  time  after 

peared  that  the  judgment  was  in  con-  granting  the  application  to  hear  coun- 

flict  with  a  judgment  in  another  case  sel  again  on  the  reargument.     Boles  v, 

previously  decided  by  the  court,   the  Duff.  56  Barb.  (N.  Y.)  574. 
latter  judgment  was  modified,  but  a        Frooedare  Freeoribed  Iqr  Order  of  Court. 

rehearing  of  the  decision  in  the  case  at  —  In  Kirby  v.  Western  Union  Tel.  Co., 

bar  was  refused.  4    S.    Pak.    439,    a    reargument    was 

DeoisioA  KodlAed  to  Qraat  Vew  Trial  granted,  and  it  was  ordered  that  the 

Bolov.  —  Where  the  appellate  court  has  clerk  of  the  court  place  the  case  upon 

reversed  a  judgment  ot  the  lower  court  the  calendar  with  directions  that  coun- 

and  remanded  thp  case  with  directions  sel  for  the  appellant  prepare  his  briefs 

to  enter  judj^^ment  in  favor  of  one  of  upon  the  questions  raised  in  the  peti- 

the  parties,  it  will  soniQtimes  modify  tion,  that  they  be  served  on  the  coun- 

its  original  judgment  so  as  to  order  a  sel  for  the  respondent  within  twenty 

new  tnal  below,  without  heating  a  for-  days  after  notice  of  the  order,  that  the 

roal  reargument  of  the  case.     Pollard  respondent  have  twenty  days  after  such 

V,  Putnam,  54  Cal.  630;  Giles  v,  Aus-  service   to  file  his  brief  and  serve  it 

tin.  34  N.  y.  Super,  Ct.  540;    Weld  v.  upon   the  appellant's  counsel,  that,  if 

Johnson  Mfg.  Co.,  84  Wis.  537,  appellant    deemed     it    necessary,    he 

2.  Horton  z'.  Pooohoe* Kelly  Banking  might  have  ten  days  in  which  to  tile 
Co  ,  15  Wash.  403;  Fpulkes  v.  Howes,  and  serve  a  reply  brief,  and  that  after 
II  La.  Ann.  449.  the  expiration  of  this  time  the   cause 

8.  Dlerolff   v.    Winterfield,  26    Wis.  stand    for   hearing   at    such   time    as 

175.  the  convenience  of  the  court  and  the 

Kotiee  of  Votion  to  Krike  from  Filee.  —  attorneys  of  the  parties  might  permit; 

A  motion  to  strike  the  petition  from  the  the  same   number  of   briefs,  on  each 

files  must  be  made  upon  notice.     Chad-  side,  to  be  filed  in  the  office  of  the  clerk 

ron  Bank  v.  Anderson,  (Wyo.  1897)  49  of  the  court  an  is  required  by  the  rules 

Pac,  Rep,  406.  upon  an  original  hearing  of  a  cause. 

4.  When  a  Beheariiig  is  Granted  for  In  Iowa  the  petition  stands  as  the 
Newlj  Difoovered  Byidemee  the  proofs  argument  of  the  petitioner,  and  the 
will  not  be  opened  in  the  appellate  court  in  its  discretion  may  allow  the  ad- 
court,  but  the  case  will  be  remanded  to  verse  party  to  file  a  reply  thereto 
the  court  below  with  proper  directions  within  a  specified  time,  but  no  addi* 
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judgfment  are  entitled  to  be  heard  In  its  favor,  but  the  petitioner 

alone  can  be  heard  in  opposition  thereto.^ 

b.  How  Far  Case  Is  Open.  — Where  a  rehearing  is  granted 
generally,  the  whole  case  is  open,  and  will  be  examined  and  con- 
sidered by  the  court  as  fully  as  on  the  original  hearing;*  but  if 
the  application  was  based  on  particular  errors  in  the  original  judg- 
ment, or  if  the  court  in  granting  the  rehearing  has  limited  it  to  a 
certain  portion  of  the  case,  other  points  cannot  be  considered,  and 
should  not  be  raised  on  the  reargument.*  . 

L  I^KW  Questions  and  Amended  Records.  —  Questions 
whid\  were  not  raised  on  the  original  hearing  will  not  be  con- 
sidered on  a  rehearing;*  nor  will  additional  or  amended  records 
recei-vre  any  attention  from  the  court.* 

9.  Xt.«lief  Granted.  —  If  the  court  on  rehearing  the  appeal  is 
satisfied  that  its  former  decision  was  erroneous  it  will  correct  the 

tiooft.1   t>ci.pefft  Of  argrumentd  can  be  filed  4.  Republic  L.  Ins.  Co.  v.  Swlgert, 

by  eit:li^r  party.     Webster  County   v.  135  III.  150;  Schafer  «>.  Schafer.gj  Ind. 

HuicHi  nson,  60  Iowa  721;  Richards  v.  586,  Manor  f.  Jay  County,  137  Ind.  367; 

Burd-en,   59  lovra  723.  Tubbesing  v.  Burlington,  68  Iowa  69I; 

I&  XaOiOisiatia  the  Supreme  Court  may  Goodenow     v,     Litchfield,     59     Iowa 

grtnt    ma  application  for  a  rehearing  226;    Minneapolis   Trust  Co.  v.  East- 

villioxat.  hearing  any  argument  (hereon,  man,  47  Minn.  301;    Chamberlain  v. 

and  tucLy  pass  upon  the  case  Immedi*  Northeastern  R.  Co.,  41  S.  Car.  3gg. 

aiely   ^ritbout  refixing  it,  or  it  may  as-  5.  Cramer  v.   Burlington,  45    Iowa 

slgft    ii  «Jay  for  argument.    No  special  627;  Simplot  t/.  Dubuque,  49  Iowa  630; 

decree    granting  a  rehearing  is  neces-  Nixon  v.  Downey,  49  Iowa  166;    Par- 

9"r,  t»ut  it  is  sufficient  if  the  opinion  sons  v.  Parsons,  66  Iowa  754:  McDer- 

fleiivered  on  reargument  shows  that  it  mott  v,  Iowa  Falls,  eic,  K.  Co.,   85 

^**^«a.de  on  rehearing,  and  the  decree  Iowa     180;    Iowa     City    v,    Johnson 

rendered  sets  aside  the  previous  jurtg*  County,    99    Iowa    513;    Petitpain    v, 

,    metit    a.nd  adjudicates  the  case  anew.  Palmer,  i  Rob.  (La.)  221;    Wright  v, 

"J^terficld  ».  Levis,  43  La.  Ann.  63.  Terry,  24  Hun  (N.  Y.)  228. 

*•   Sutnmerlin    «r.   Reeves^  29   Tex.  Contra.^  In  Doty  zr.  Berea  College, 

\  (Ky.  1891)  16  S.  W.  Rep.  268,  a  judg- 

^''    ''^inehart  v,  Bowen,  44  Ind.  353;  ment  was  reversed  because  the  record 

Booher  v,  Goldsborough,  44  Ind.  490.  did  not  show  service  on  one  of  the  par- 

•"  -Arizona  Prince  Copper  Co.  y.  Cop-  ties  in  interest,  but  a  rehearing  was 

P^  Queen  Copper  Co..  (Ariz.  t886)  il  afterwards  granted  on  the  ground  that 

r*J-  R^ep.  396:    Gatiing  v,  Newell,  12  this  record  was  defective,  and  on  the 

r!?q\  ^^^»    Haas  v.   Evansville.  (Ind.  rehearing  the  petitioner  was  allowed 

'^'  St  N.  E.  Rep.  105.  to  show  that  the  transcript  of  the  rec- 

"^herc  a  party  to  an  appeal  applies  ord  was  erroneous  and  that  the  party 

rot  le^ve  to  remit  a  portion  of  the  judg-  had  in  fact  been  served. 

"^^^t,  sqcIj  iadgment  will  be  set  aside,  ErronMiU  Bd<M>rd   Presentad   Without 

to  enable  the  court  to  consider   the  GorrMtiim  on  SMrgiimeiit.  —  Where  the 

application  on   a  rehearing;   and  the  court  of  iis  own  motion  has  refused  to 

reheating  will  be  limited  to  that  particu*  consider  a  bill  of  exceptions  because 

»^  Proposition.    Fox  v.  Hale,  etc.,  Sil-  the  record  showed  that  it  was  not  filed 

'JI  ^»n.  Co.,  (Cal.  1898)  53  Pac.  Rep.  in    time,  and    a    rehearing  is  subse- 

^°^-  quentiy  granted  on   the  ground  that 

**  I&diana  when  one  party  is  granted  the  record  was  erroneous,  if  the  record 

*  Rehearing  as  to  particular  questions,  is  presented  on  rehearing  without  alter- 

the  adverse  party.  In  order  to  obtain  a  ation  or  correction,  the  adverse  party 

shearing  as  to  other  questions,  must  may  urge  the  same  obiection  thereto 

Petition  therefor;  but  the  rule  is  other-  which  proved  fatal  to  tke  case  on  the 

y**  Ift  some  Jurisdictions.    Gatllnge^.  original  hearing.     Linahan  v.  Barley, 

^^^^\\  12  Ind.  118.  124  Mo.  j6o. 
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same ;  ^  and  while  the  petitioner  is  obliged  to  confine  his  argu- 
ments to  points  presented  by  his  original  brief,  the  court  is  not 
bound  by  a  similar  limitation  in  deciding  the  case,  and  it  may 
base  its  decision  on  grounds  which  were  not  ui^ed  either  on  the 
1 1  earing  or  on  the  reargument.* 

If  tha  Mamben  of  tlio  Court  Are  EquaUy  DlTided  in  opinion  the  original 
decision  should  be  adhered  to ; '  and  the  result  is  the  same  where 
the  court  comes  to  the  conclusion  that  its  previous  judgment  was 
substantially  correct.*  . 

Bofeot  Bomodied  Pending  Beargnaeat.  —  The  authorities  differ  as  to 
whether  the  court  has  jurisdiction  to  proceed  to  a  determination 
in  a  case  where  the  defect  for  which  the  rehearing  was  granted  is 
waived  or  remedied  pending  reargument ;  *  but  it  is  clear  that  the 

1.  Union    Wharf    Co.    v.    Katz,    ii  And  sec  in  general  article  Division  of 

Wash.  407.  Opinion,  vol.  7,  p.  44. 

Where   the  appellate  court  has  re-  4.  Everson  v.  Mayhew,  85  Cal.  i. 

versed  the  judgment  because  the  record  If  the  Court  Hai  Inadvertently  Made  Up 

did  not  show  service  on  certain  parties  and  Annoonoed  Its  Deeiaion  without  hav- 

to  the  suit,  if  it  is  shown  on  rehearing  ing  heard  the  argument  of  counsel,  it 

that  the  record   was  defective  and  a  will   re-examine    the    case,  but    if    it 

stipulation   is   filed   showing   that  the  comes  to  the  conclusion  that  its  first 

service  was  in  fact  made,  the  previous  decision  was  correct  that  decision  will 

judgment   will    be    reversed  and    the  be  adhered  to.     Maddox  v,  Bramlett, 

judgment  of  the  lower  court  will  be  84  Ga.  89. 

affirmed.     St.  Louis  v.  Gleason,  15  Mo.  Ezoeitive  lodgment  —  Oftr  to  Bemit. 

A  pp.  588.  —  If  a  case  has  been  reversed  on  ap- 

Diroot  Modiiieation  of   Judgment  Ap-  peal  because  the  amount  allowed  by 

pealed  From.  —  In   Luthe  v,   Luthe,  12  the  judgment  was  excessive,  and  on 

Colo.  429.  it  was  held  that  the  decree  rehearing  the  appellee  offers  to  remit 

of  the  lower  court  which  was  appealed  the    excess,    this    correction    will    be 

from  could  not  be  modified  on  a  re-  made,  but  the  original  judgment  will 

hearing  of  the  appeal.     The  judgment  not  be  altered  in  other  respects.     Hyde 

on  the  rehearing  acts  on  the  judgment  v.  Minneapolis  Lumber  Co.,   53  Iowa 

rendered  on  appeal,  and  not  directly  243. 

on  the  decree  of  the  lower  court.  Withdrawal   of  Applieation.  —  Where 

Certifleate  Allowing  Appeal  to  United  the  guardian  ad  litem  of  an  infant  ap- 
States  Sapreme  Court.  —  A  party  to  an  plies  for  a  rehearing  and  it  is  granted, 
action  in  a  state  court,  who  desires  a  and  thereafter  one  of  the  infants  in 
certificate  to  enable  him  to  appeal  to  whose  behalf  the  application  was  made 
the  United  States  Supreme  Court,  can-  becomes  of  age  before  the  reargument 
not  obtain  it  on  a  rehearing  unless  the  is  had,  and  aslcs  that  the  former  deci- 
facts  necessary  to  the  allowance  of  sion  be  allowed  to  stand,  his  request 
such  certificate  appeared  on  the  face  of  will  be  granted.  Dow  v.  Dow,  (Supm. 
the  record  which  was  before  the  court  Ct.)  21  N.  Y.  Supp.  487. 
on  the  original  hearing.  Martin  v.  6.  Cnrative  Act  Paesed  Pending  Bear- 
Cole,  38  Iowa  141.  gunent.  —  Where  an  act  curative  of  the 

Coflti  of  Brief  Filed  on  Beargnment.  —  defect  for  which    the   rehearing   was 

Where   an   additional    brief   has    been  granted  is  passed  pending  the  reargu- 

printed  for  the  reargument,  the  costs  ment,  the  case  will  be  regarded  pre- 

thereof,  not  exceeding  ten  pages,  will  cisely  as  though  no  opinion  had  been 

be    allowed    to    the    successful  party,  filed,  and  the  defect  will  be  deemed 

Emry  v,  Raleigh,  etc.,  R.  Co.,  105  N.  cured.     Iowa     R.    Land    Co.    r.    Sac 

Car.  44,  45.  County,  39  Iowa  124. 

8.  Lewis  V.  Labauve,  13  La.  Ann.  Jadg^ent  Satiifled  Pending  Beargn- 
382;  Iowa  City  z/.  Johnson  County,  99  ment. —  Where  the  court  of  its  own 
Iowa  513.  motion  orders  a  rehearing,  but  the  par- 

9.  Richards  r,  Burden,  59  Iowa  723.  ties  are  ignorant  of  this  order,  and  the 
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decision  must  be  without  prejudice  to  the  rights  of  third  parties, 
whdTG  such  rights  have  intervened  since  the  rehearing  was 
granted.* 

lO.  SfTect  on  Original  Judgment  —  a.  Of  Petition  Filed. — 
Tho  filing  of  a  petition  for  a  rehearing  does  not  of  itself  operate 
as  th^  stay  of  a  remittitur,'^  nor  does  it  have  the  effect  of  a  super- 
sei^^M.^^^  The  judgment  on  appeal  is  not  suspended,*  and  pro- 
ceecJings  which  may  have  been  had  under  the  judgment  are  not 
affeotied  thereby.* 

^-     Of  Order  Granting  Rehearing. —At  common  law  an 

ord^r  granting  a  rehearing  operates  as  a  reversal  of  the  original 
decision.*     In  some  jurisdictions,  however,  where   the  common- 

Tenkit.t,i^iir  is  filed  below  by  the  appel-  pending    the    judgment.     Doggett    v. 

lee,   a.Q<l  the  appellant  pays  the  jadg-  Jordan,  4  Fla.  121. 

merk^,    a,nd  the  appellee  receives  pay.  In  Iowa  it  is  provided  by  the  code 

ment.     ^nd  enters  satisfaction  thereof,  that  a  petition   for  a  rehearing,  when 

the     ooiiirt  is   without    jurisdiction    to  filed,  suspends  the  decision  if  the  court 

°i^l^c^  .a-ny  further  order  in  respect  to  on  its  presentation,  or  one  or  more  of 

the       jixdgment.       Hasted     v.    Dodge,  the    judges    in    vacation,    so    orders, 

(lowra.    1888)  39  N.  W.  Rep.  668.  McKinley  v.  Chicago,  etc.,  R.  Co.,  44 

'axriadletion  of  Court  Hot  Affooted.  —  In  Iowa  314. 

Rapid    Safety  Filter  Co.  v.  Wyckoff,  (N.  In  Kontoeky  it   has   been   held   that 

•^■t-y    Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  petitions  filed  in  the  court  of  appeals 

^9»   a.  rehearing  of  a  motion  to  retax  suspend  the  judgment  until  the  appli- 

^Qsts  ^^^s  ordered,  but  before  the  rear-  cation    is    disposed    of,    without    any 

^"J^^rit  was  had,  the  judgment  under  express  order  of  suspension.     Turner 

"icli     f^he   costs  were   taxed    was   re-  v,  Booker,  2  Dana  (Ky).  334. 

j^'^^^^i  on  appeal;  but  it  w.is  held  that  Petition  Filed  by  Order  of  Oonrt.  —  If 

.^^^oiart  would  nevertheless  proceed  the  court  on   the  day  of  its  adjourn- 

^    l***^^«rmine  the  question  of  law  in-  ment  makes  an  order  permitting  par- 

X^'^^S  ^°  ^^  rehearing.  ties  to. file  petitions  for  rehearing  in  all 

^^^^ontanye  v,  Wallahan,  84  111.  355.  cases  decided  at  that  term,  within  ten 

1^^^^*^  Innooent    Third   Parties  Have  days  after  the  date  of  the  order,  and  a 

^^^^^^  Xand  in  reliance  upon  a  decree  petition  is  filed    in  compliance  there- 


^^-^    ****pg  the  title  of  the  vendor,  and  a  with,  the  effect  of  filing  the  petition  is 

^^^^ing    of     this    decree    is    subse-  to  continue  the  cause  to  the  next  term, 

^  ^otly   granted,   the    judgment   ren-  and  the  opinion  filed  does  not  become 

^rK^     upon   this   rehearing    must    be  the  opinion  of  the  court  until  the  peti- 

*^^^t  prejudice  to  the  rights  of  said  tion  is  disposed  of.     State  ».  Philips, 

K'^^'^a-sers.     Dunning  r.  Bathrick,  41  96  Mo.  570. 

III.  4.25^  5^  Montanye  v.  Wallahan,  84  111.  355. 

*•    ^Jc  p.  Dunovant.  16  S.  Car.  299.  6.  Lipscomb  v,  Grubbs,  3  Bibb  (Ky.) 

. .  •  Columbia   Min.  Co.  v.   Holter,  i  392;  Sterritt  t/.  Lockhart,  7  J.  J.  Marsh. 

\Sv'  ^'^^'  (Ky.)   554;    Longworth    v.    Sturges,   2 

Wiiere  an  Appeal  Has  Been  Biimiseed  by  Ohio  St.  104. 

^tf  ^purt  of  appeals  the  jurisdiction  of  When  a  Behearing  Is  Granted  Generally 

ine  circuit  court  to  make  orders  in  the  the  entire  judgment  as  to  all  parties  to 

case  is  not  effected  by  the  pendency,  the  appeal  is  thereby  set  aside  and  va- 

iQ  the  court  of  appeals,  of  a  motion  for  cated,  and  the  cause  goes  back  upon 

4  rehearing.     Chappell  v.  Chappell,  86  the  docket  for  resubmission.     Gilbert 

^^-  53a.  V.  Southern  Indiana  Coal,  etc.,  Co.,  62 

^  Real  Estate  Bank  v.  Rawdon,  5  Ind.  522. 

S^'  558;  Joyner  r.  Hall,  36  Ark.  513;  And  if,  in  such  a  case,  the  brief  of 

^  ^.  Craig,  130  Mo.  590;    Chambers  the  appellant  is  on  file  on  the  second 

V.  Hodges,  23  Tex.  104.  submission  of  the  cause,  the  case  will 

Whare  a  Petition  for  a  Behearing  Is  not   be  dismissed  because  it  was  not 

'^■tpoaod  or  Continued  there  should  be  filed  within  sixty  days  after  the  origi- 

ft  simajtaneous  order  vacating  or  sus-  nal  submission.      Crown   Point  First 
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law  rule  has  been  modified,  it  is  held  that  when  a  rehearing  (s 
ordered  the  first  opinion  is  simply  suspended  and  ceases  to  Havre 
any  effect  except  as  incorporated  in  or  approved  by  the  Opinion 
filed  on  rehearing.* 

c.  Of  Relief  Granted  on  Reargument*  — Where  the  relief 
originally  granted  conflicts  with  that  granted  on  rehearing  the 
latter  prevails,*  but  it  does  not  retfoact  to  disturb  any  rights 
which  have  been  innocently  acquired  under  the  first  Judgment.* 

11.  Subsequent  Behearings.  —  A  second  application  for  a  rehear^ 
ing  is  generally  refused;*  and  especially  where  it  is  made  by  the 
same  party  who  presented  the  first  petitiotti* 

Nat.    Bank    v.    Richmond    First    Nat.  removal  of  the  cause  into  the  United 

Bank)  76  Ind.  561.  StMM  Circuit  Court.     Under  thbse  tit- 

Behearing  Limited  to  A  81ft||U  Poi&t.  -^  cbmAtAACeB  it  wM  held  thAt  the  jud^ 

If  the  rehetirtn^  is  granted  mtxtXf  for  ment  of  the  supreme  court  of   loWa 

error  in  awarding  costs  the  case  will  rendered  ou   rehearing  effe<^ted  ti  re*, 

not  be  replaced  on  the  docket.    Dewar  verseil  of  its  previous  judgment  grant* 

f.  Beirne,  McGloin  (La.)  75.  Irtg  a  new  trial,  And  thereby  withdrew 

1.  Morrow    v^    Weed.    4    Iowa    77;  the  case  out  from   under  the  petition 

Stewart  \f.  Stewart,  96  Iowa  620;  Mat-  for  removal  filed  below,  and  that  Aaid 

ter  of  Peet,  99  Iowa  314.  petition  for  removal  WaS  therefore  in- 

After  A  case  has  been  AppeAled  from  eflfectuAl. 
the  County  Court  it  is  in  the  etfcuit  8.  Montanye  v,  WalUhAn,  84  III.  355. 
court  which  has  entire  control  of  All  4.  Durham  «/.  Seymour,  10  App.  Cas. 
proceedings  therein.  GrAntIng  a  re*  (D.  C.)  374;  Trench  tf.  Strong,  4  Nev. 
hearing  in  such  a  case  operates  as  a  87;  Williams  tr.  Conger,  131  U.  S.  390. 
suspension  of  a  decree  of  af&rmance,  In  Bope  v.  Ferris,  77  Mich.  299,  tne 
And  if  on  the  reheAfing  the  decree  of  court  granted  a  rehearing  on  the  con- 
the  county  court  is  reversed  the  eaute  dition  that  the  defendant  make  A  de- 
proceeds  in  the  circuit  court  as  if  posit;  no  deposit  was  mAde  but  the  de« 
originally  brought  there.  Summers  v.  fendant  afterWArdS  filed  a  second 
Darne,  31  Gratti  (Va.)  7qi.  petition   Urging   prActicAlly   the    satne 

S.  Where   the  opinion   of    the    trial  grounds  as  the  first  petition.  And  giv- 

court  determines  the  eflect  of  a  Hs  pin-  ing  no  excuse  for  his  failure  to  comply 

titns  filed  by  the  plaintiff,  but  the  judg-  with  the  terms  bf   the  former  order, 

ment  rendered  on  a  rehearing  of  the  Under  these  cIrcumstAnceS  it  was  held 

same  case  expressly  omits  Any  determi^  thAt  the  application  must  be  refused, 

nation  as  to  the  effect  of  such  lis  pen-  PoitttS  BeServed  OA  First  BAhSAriAg.  -^ 

dtns^  the  original  judgment  does  not  In  Z^fvfjt'rt^i  Asecond  reheAHng  cAnnot 

constitute  any    adjudication    on    thAt  be  hAd  unless  dew  points  hAve  been 

point.     Welion  r;.  Cook,  61  Cal.  481.  considered  on  the  first  rehearing  atid 

PetitiAA  for   Bemotal,  Filed    Pending  reserved    /or   A    second    reatgument. 

Behearlng,     BandetAd     tnefltel^ttAl.  —  1  n  Westerfleld  z/.  Levis,  43  La.  Ann.  63; 

Chicago,  etc.,  R.  Co.   v.  McKinley,  99  State  v,  Willson,  37  La.  Ann.  727. 

U.  S.  147,  the  supreme  court  of  loWa  Ftrit  BShAAriAg  DlsiUiBied  bjf  XistAke. 

reversed  a  judgment  of   An    inferior  — If  the  Appellate  court,  after  granting 

court  and  ordered  a  new  trial,  but  A  A  petition  for  a  rehearing,  has  errone* 

petition  for  a  rehearing  of  the  AppeAl  ously  dismissed  the  cASe  on  the  rear* 

having  been  duly    presented,   it  was  gument,  it  may  subsequently  set  Aside 

granted,  and  on  the  rehearing  a  judg^  the  order  of  dismissal  on  its  own  mo> 

ment  was  entered  modifying  the  judg-  tion  and  proceed  with  the  rehearing, 

ment  of  the  lower  court  and  reversing  Flash    t^.   SchwabAcker,    3d   La.  Ann, 

the  first  judgment  on  appeal.     After  356. 

the  first  judgment  on  AppeAl,  but  be-*  A.  Merchants'  NAt.    Bank   t/.  Grun* 

fore  filing  nf  the  pefition  for  a  new  thai,  39  Fla.  388;  Garrick  v.  Chambef- 

hearing,   the  Appellant  hAd    obtAined  lAin,  too  111*  476;   Smith  ».  Dennison, 

And   filed  A  writ  of  ptoadendd  In  the  loi  111.  657;    Newbefry  v,  BlAtchford, 

lower  court  and  Also  a  petition  for  the  106  III.  584.     Contra^  Homes  t^.  Heo« 
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by  Adverie  Party.  —  But  where  one  rehearing  has  resulted 
in  an  alteration  of  the  original  decision,  an  application  by  the 
adverse  party  for  a  second  will  be  granted,  provided  the  petition 
is  filed  in  accordance  with  the  rules.* 

m.  Statutobt  Beheabihgs  at  Law  ih  Coitbts  of  Obigdial 

Jttbisdictioh  —  1.  In  Oeneral.  —  In  the  state  of  Alabama  rehear- 
ings  in  actions  at  law  in  the  circuit  court  are  authorized  by  the 
code.* 

2.  Oronndfl.  —  The  Bemedy  Is  Purely  Bututory,  and  in  order  to  avail 
himself  thereof,  a  party  must  show  that  one  or  more  of  the 
grounds  enumerated  in  the  statute  exist.  Thus  the  application 
will  not  be  granted  unless  the  petitioner  has  a  valid  defense  '  of 
which  he  has  been  deprived  by  surprise,  accident,  mistake,  or 
fraud;*  it  must  also  appear  that  the  judgment  complained  of  is 
not  due  to  any  fault  of  the  petitioner,  negligence  on  his  part 

rietta,  (Tex.  Civ.  App.   1898)  46  S.  W.  nature.     Waddill    v.   Weaver,  53  Ala. 

Rep.  871.  58;  Renfro  v.  Merryman,  71  Ala,  195. 

It  is  very  doubtful  whether  a  second  To  What  Judgments  Statute  Is  A^i- 
rehearing  can  be  granted  at  all  on  the  cable.  —  Where  a  defendant  is  required 
application  of  the  same  party,  but,  if  by  the  court  to  confess  a  judgment  for 
ibis  is  allowable  in  any  case,  the  sec-  a  part  of  the  plaintiff's  claim,  as  a  con- 
ond  rehearing  can  only  reach  questions  dition  precedent  to  the  allowance  of  a 
which  were  considered   upon  the  first,  continuance,  he  cannot  afterwards  have 
Crawfordsville  r/.  Johnson,  51  Ind.  397.  a  rehearing  of  said  judgment  under  the 
A  notion  for  a  Behearing  Which  Has  statute.       Davis    v.    McCampbell,    37 
Been  Granted  is  no  bar  to  a  second  mo-  Ala.  609.     Nor  is  the  statute  applicable 
tionbythe  same  party.     The  effect  of  tocasesof  common-law  certiorari,  .fjr^. 
graniinf^  the  first  motion  is  that  the  Madison  Turnpike  Co.,  62  Ala.  93. 
judgment  is  set  aside  and  its  entry  va-  8.  A  Defense  Which  Is  Merely  Formal 
cated,  and  the  case  goes  back  on  the  and  Technical,  and  does  not  go  to  the 
calsodar  to   be  heard  and  considered  merits,  is  insufficient.     Relief  should 
as  if  it  had  never  been  decided,  and  only  be  granted  in  cases  where  its  re- 
where  it  is  apparent  that  both  of  the  fusal  would  work  substantial  injustice, 
former  decisions  are  erroneous  there  and  would  deprive  the  petitioner  of  re- 
can  be  no  objection  to  the  allowance  of  lief  to  which  he  is  entitled  in  equity, 
the   second    application.       Fallass    v.  Waddill  v.  Weaver,  53  Ala.  58. 
Pierce,  30  Wis.  443.  4.  Oroonds  Held  to  Be  Insufficient.— In 
^«  Brant  v.  Gallup,  117  111.  640.  Stewart  v.  Williams,  33  Ala.  492,  a  re- 
8.  Code  Ala.  (1896),  §  3342,  provides  hearing  was  refused  although  the  peti- 
tnat  *•  when  a  party  has  been  prevented  tion  alleged  that  one  of  the  documents 
irom  making  his  defense  by  surprise,  read  in  evidence  by  the  adverse  party 
accident,  mistake,  or    fraud,   without  on   the   trial  was  erroneous,  and  that 
lault  onhispart,  he  may    •    •    *    ap-  petitioner  was  not  aware  of  the  mistake 
P'y  for  a  rehearing  at  any  time  within  therein  until  after  the  trial;  that  peti- 
!°|jr  months  from  the  rendition  of  the  tioner  was  not  personally  present  at 
J'^JSment."  the  trial,  which  was  held  at  a  distant 
Pnrpoge  of  tiie  Enactment.  —  The  cases  place;    that  the   case  had   previously 
in^'hicharehearingmay  be  had  under  been  submitted  to  arbitrators,    which 
this  enactment    are  substantially  the  submission,    however,    was   rescinded 
same  as  those  in  which  a  party  might  for    noncompliance     of    the    adverse 
lormerly  obtain  relief  in  equity  from  a  party;  and  that  after  revocation  of  the 
i»idgmeat  at  law.     The  purpose  of  the  submission  the  case  was  tried  without 
statute  is  to  provide  a  remedy  less  ex-  further  notice  to  the  petitioner. 
pensive  than  a  resort  to  equity,  and  in  An  Erroneons  Opinion  as  to  the  Compe- 
view  of  this    fact  the    court    should  tenoy  of  a  Witness  is  not  such  a  mistake 
always  keep  in  mind  the  principles  of  as  to  authorize  a  rehearing,  especially 
^uity,  in  deciding  applications  of  this  where   the   testimony  of   said  witness 
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being  a  bar  to  the  allowance  of  a  rehearing  however  meritorious 
the  defense  in  question  may  be.* 

■IHalBB,  Hfgllgtnoe,  or  A^bm  of  OoanMl.  —  A  rehearing  will  not  be 
granted  on  account  of  the  negligence,  mistaken  advice,  or  over- 
flight of  counsel,*  or  his  absence  from  the  hearing.* 

AHfttoo   of  Pftrty  or  Irrofular  Frooadnro  on   Hetiing.  —  Nor   can    the 

absence  of  the  party,*  or  immaterial  irregularities  in  procedure  on 
the  hearing,  be  urged  as  grounds  for  granting  the  application.* 

would  not  have  been  admissible,  even  8.  Wheeler  v,  Morgan,  51  Ala.  $73; 

though  he  was  competent.     Bruce  v.  Ex  p.  Wallier,  54  Ala.  577;  Blood  f. 

Williamson.  50  Ala.  313.  Beadle,  65  Ala.  103. 

InaUUty  to  Proenro  the  Taetlmony  of  an  8.  Absenoo   of   CoussoL  —  Shields  v. 

Important  WitnMO  on  the  trial  is  not  Burns,  31  Ala.  535.     Even  though  the 

anfficieat  ground  for  a  rehearing  where  attorney's  absence  was  caused  by  ur« 

the  application  simply  avers  that  the  gent  professional  engagements  in  an- 

said    witness    '*  moved    and    traveled  other  court  a  rehearing  cannot  be  had, 

about  a  great  deal,  before  said  trial,  as  a  matter  of  right,  on  that  ground, 

audit  was  exceedingly  difficult  to  ascer-  Brock  v.  South,  etc.,  Alabama  R.  Co., 

tain  his  whereabouts,  so  as  to  obtain  65  Ala.  79. 

his  testimony."     Allin«ton  v.  Tucker,  In  Renfro  r.  Merryman,  71  Ala.  195, 

38  Ala.  655.  the  plaintiff  and  his  attorney  attended 

kiitaltoii  Belief  that  flervioa  of  BTUumoiis  court  on  two  days  of  the  first  week  of 
Wai  niOgal.  —  A  defendant  against  the  term,  but  went  away  on  finding 
Whom  a  judgment  by  default  has  been  that  the  cause  had  not  been  docketed, 
rendered,  cannot  obtain  a  rehearing  The  cause  was  subseouently  docketed 
under  the  statute  on  the  ground  that  and  tried  without  notice  to  them,  and 
the  summons  was  served  upon  him  by  in  their  absence,  an  attorney  employed 
a  special  officer  and  that  he  thoufSfht  by  the  plaintiff  in  another  suit  appear- 
that  said  service  was  Invalid,  and  for  ing  for  said  plainiifT  on  the  trial 
that  reason  did  not  appear  in  court  to  without  his  knowledge  or  consent.  Not- 
make  defense  to  the  action.  Dothard  withstanding  these  facts  the  application 
tf,  Teague,  40  Ala.  583.  of  the  plaintiff  for  a  rehearing  was  re- 

1.  ITOgligenoe  on  Pt^of  AppUeant. —  fused. 

White  V.   Ryan,  31   Ala.  400;    Exp,  4.  Absonoe  firom  the  Hearing  It  Kot  Ez- 

North,  49  Ala.  385;  Ex  p.  Carroll,  50  eosablo  although  the   party  s  attorney 

Ala.  9;  Martin  v.  Hudson,  52  Ala.  279;  informed  him  that  the  adverse  panv 

Shields  V.  Burns,  31  Ala.  535.  would    not    take    advantage    thereof. 

A  Baheating  WiU  Kot  Bo  Granted  on  Brock  v.  South,  etc.,  Alabama  R.  Co., 

the  ground  that  the  petitioner  was  sur-  65  Ala.  79. 

prised,  confused,  and  ignorant  of  the  Or  because  the  party  believed  that 

proper  course  to  pursue,  and  that  in  his  case  would  not  be  reached,  basing 

consequence  he  did  not  make  his  tes-  his  opinion  on  the  appearance  of  the 

timony  as  clear  as  he  might  have  done  docket,  and  on  the  opinion  of  the  pre- 

if  he  had  had  more  time  for  reflection,  siding  judge  and  others,  expressed  in 

where  it  appears  that  this  surprise  was  conversation  out  of  court.     White  v. 

largely  the   result  of   his  own  negli-  Ryan,  31  Ala.  400. 

gence.     Barron  v.  Robinson,   98   Ala.  5.  A   rehearing   was   refused  where 

351.  the  petition  of   the  defendant  alleged 

Whore  an  Aetlon  at  Law  Is  Continued  that  some  of  his  witnesses  were  absent 

by  Consent  to  await  the  termination  of  at  the  trial  term,  that,  contrary  to  the 

a  suit  in  chancery  the  parties  to  the  usual  custom  of  the  court,  he  was  ruled 

former  action  must  be  ready  to  proceed  to  a  strict  showing  for  a  continuance, 

to  trial  as  soon  as  they  are  informed  of  that  he  was  unable  to  state  fully  the 

the  result  in  the  chancery  suit,  and  a  facts  which  his  witnesses  might  have 

defendant  who  has  been  negligent  in  proved,  and  that  the  case  was  decided 

pfOparing    his    defense    under    such  without  due  deliberation  on  the  part  of 

circufflstauces  Cannot  have  a  rehearing  the  jury,  who  were  anxious  to  return 

on    the    statutortr    grounds.    Ex   p.  to  their  homes.      Elliott  v.  Cook,   33 

O'Neal,  7^  Ala.  560.  Ala.  490. 
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3.  Time  of  Malting  the  Application.  —  The  petition  must  be  filed 
within  the  time  limited  by  the  statute.* 

4.  How  Application  Is  Hade  —  ^.  In  General. —The  manner 
of  making  the  application,  the  notice  to  be  given  thereof,  the 
general  form  of  the  petition,  and  the  manner  in  which  proceed- 
ings under  the  judgment  are  to  be  stayed  pending  the  hearing, 
are  all  prescribed  by  the  code,  and  strict  compliance  with  its  pro- 
visions is  essential.* 

*.  Essential  Averments  of  Petition. —  A  petition  will 

not  be  entertained  unless  it   affirmatively  alleges    facts  which 
bring  the  case  within  the  terms  of  the  statute.' 

AAdaYlti  of  TMrd  Penoni  filed  with  the  Petition  cannot  be  considered 
as  a  part  thereof,  although  they  may  be  looked  to  for  other 
purposes.* 

5.  Objections  to  SoAciency  of  Petition.  —  Objections  to  the  suffi- 
ciency of  the  petition  must  be  taken  by  demurrer,  and  it  cannot 
be  dismissed  on  a  mere  general  motion  not  disclosing  specific 
defects.* 

1.  State  V,  Gardner,  45  Ala.  46;  court  may  see  for  itself  that  the  de- 
White  V.  Ryan,  31  Ala.  400;  Shields  v.  fense  is  meritorious.  Chastatn  v.  Arm- 
Burns,  31  Ala,  535.  strong,  85  Ala.   215;   and  in  addition 

Aside  from  the  statute  the  court  can-  thereto  it  must  be  shown  that  the  de- 

not^rant  a  rehearing  unless  the  applica-  fense  is  capable  of  being  proven  on  a 

tion  is  made  before  the  end  of  the  term,  subsequent  trial.     Ex  p,   Wallace,  60 

and    the  effect  of  the  enactment  is  to  Ala.  267. 

extend  the   period   within   which    the  Excuse  for  Failnre  to  Kovo  fbr  How 

petition  may  be  filed.     Pratt  v.  Keils,  Trial.  —  Where  the  facts  alleged  in  the 

28  Ala.  390;  Ex p.  Highland  Ave.,  etc.,  petition  would  have  authorized  an  ap- 

R.  Co.,  105  Ala.  221.  plication  for  a  new  trial,  a  sufficient 

8«  Code    Ala.   (1896),   §^   3343-3351-  excuse  for  failure  to  make  such  appli- 

AndseealsoFullerz'.Boggs, 49  Ala.  127.  cation  must  also  be  alleged.     Blood  v. 

The  Petition  Must  Be  Presented  to  the  Beadle,  65  Ala.  103. 

Judge  in  Person,  and  filing  it  with  the  Absenoe  of  Important  Witness. —  Fail- 

clerK   of    the   court   is    not   sufficient,  ure  to  make  defense  resulting  from  the. 

Ex  p.  Johnson,  60  Ala.  429.  absence  of  a  witness  on  account  of  sick- 

SeeoritjfiDr  Costs  Must  Be  GKven,  and  ness  may  be  urged  as  a  ground   for 

the  necessity  for  such  security  is  not  granting  a  rehearing,  but  in  such  case 

dispensed    with   by   the    giving    of    a  the  petition  must  show  that  he  was  the 

supersedeas  bond.     Garrett  v,   Terry,  only   witness    by    whom   the   defense 

33  Ala.  514.  could  be  established.     Martin?/.  Hiid- 

Bot  a  petition  filed  by  a  nonresident  son,  52  Ala.  279. 

will    not    be    dismissed  for    want   of  Biligenoe    in   Ascertaining    the  Pacts 

security   for  costs,   after   the  adverse  going  to  make  up  the  defense  must  be 

party   has  appeared   and  resisted   the  shown   by   stating   in    full   the    effort 

granting    of  the   interlocutory   orders  made  by  the  petitioner  in  that  behalf, 

and  supeisedeas,  without  raising  any  Waddill  v.  Weaver,  53  Ala.  58. 

objection    to    ihr    want    of    security.  A  Petition  on  the  Ground  of  Hewly  Dii- 

Heflin  v.  Rock  Mills  Mfg.,  etc.,  Co.,  58  covered  Evidence  must  allege   that  the 

Ala.  613.  evidence  was  not  discovered  until  after 

8.  Bingham  v.  Montgomery,  59  Ala.  the  adjournment  of  the  term  at  which 

334;  Barron  v.  Robinson,  98  Ala.  351;  the  judgment  was  rendered,  and  must 

Turner  Coal  Co.   v.   Glover,    loi   Ala.  show  in  what  the    evidence   consists, 

289.     f^ee  also  cases  cited  j»/r^,  III.  2.  and  that  it  is  not  merely  cumulative. 

Grounds.  Freeman  v.  Gragg,  73  Ala.  199. 

Whttre  a  Meritorioue  Defsnse  It  Alleged,  4.  Callahan  v.  Lott,  42  Ala.  167. 
the    facts    constituting    such    defense  6.  State  t/.  Gardner,  45  Ala.  46;  Mar- 
must  be  set  out  in  full  in  order  that  the  tin  v,  Hudson,  52  Ala.  279. 
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Amendment.  —  A  defective  petition  may  be  amended.^ 

6.  Decision  of  the  Application.  —  When  the  trial  of  the  petition 
results  favorably  to  the  petitioner,  the  judgment  in  the  original 
action  is  vacated,  the  execution  issued  under  it  is  quashed,  a 
rehearing  is  granted  in  the  original  action,  the  petitioner  is  let  in 
to  make  his  defense  in  that  action,  and  he  may  recover  of  the 
adverse  party  the  costs  of  the  application.* 

BeTiew  of  Deoition  Granting  or  Befniing  Behearing.  —  Since  rehearings  of 
this  nature  are  authorized  by  statute,  their  allowance  is  not 
entirely  a  matter  of  discretion,  and  the  decision  of  the  court  is 
reviewable.  An  order  granting  a  rehearing  under  the  statute  is 
not  a  final  order,  and  therefore  is  not  appealable,  but  if  improperly 
made  it  will  be  vacated  by  mandamus.  An  order  refusing  the 
application,  however,  is  final,  and  the  proper  method  of  reviewing 
the  same  is  by  appeal.' 

IV.  Beheabihgs  ih  Admibaltt.  —  Rehearings  in  admiralty  are 
governed  in  general  by  the  same  principles  which  control  rehear- 
ings in  equity.  Thus  a  rehearing  will  be  granted  where  there  is 
a  manifest  mistake  in  the  decree  in  a  matter  which  goes  to  the 
merits  of  the  controversy;**  but  not  on  the  ground  of  newly  dis- 

Tlie  Demorrer  Mnit  Be  Interpoeed  in  the  in   refusing    to  grant  a   rehearing    is 

Goort  Below,  and  if  the  objection  is  not  assigned,  the  appellate  court  will   not 

there  taken  it  cannot  be  raised  on  ap-  consider  whether  the  application  was 

peal.     Pynes  v.  State,  45  Ala.  52.  made  in  time,  or  whether  the  petition 

A  Demurrer  Is  Safflcient  Which  Alleges  was  legally  sufficient,  unless  the  point 

that  the  petition  does  not  show  that  the  is   urged  in  argument  by  appellants 

alleged  accident,  fraud,  or  mistake  oc-  counsel.     Cook  v.   Patterson,   35   Ala. 

curred  without  fault  of  the  plaintiff  or  102. 

petitioner.     Brock  v.  South,  etc.,  Ala-        Praotioe  After  Order  Granting  Sehearin^ 

bama  R.  Co.,  65  Ala.  79.  Is  Vacated.  —  An  order  granting  a  re- 

1.  Dothard  s.  Teague,  40  Ala.   583;  hearing  which  is  made  during  vacation, 
Seymour  v.  Farquhar,  95  Ala.  527.  contrary  to  the  code,   which  provides 

A  petition  may  be  amended  after  a  that  the  application  shall  be  heard  and 

judgment  of  the  circuit  court  improp-  determined  in  term   time,  will  be  va- 

erly  sustaining  a  demurrer  thereto  has  cated  on  mandamus.     But  the  vacation 

been  reversed  by  the  supreme  court,  of  the  order  leaves  the  petition  for  a  re- 

and  the  case  remanded,     ^x/.  North,  hearing  pending  in  the  circuit  court, 

49  Ala.  385.  to  be  heard  and  determined  at  the  next 

2.  Pratt  V.  Keils,  28  Ala.  390.  term.     Seymour  v.   Farquhar,  95  Ala. 

3.  Callahan    v,    Loit,    42    Ala.    167;  527. 

Fuller  V.  Boggs,  49  Ala.  127;  Ex  p.  4.  In  the  courts  of  admiralty  of  the 
North,  49  Ala.  385;  Carroll  ?/.  Vaughan,  United  States  a  rehearing  will  be 
48  Ala.  352;  Bruce  r.  Williamson,  50  granted  if  there  is  a  substantial  mis- 
Ala.  313;  Ex  p.  Walker,  54  Ala.  577;  take  in  the  decree  even  though  no 
Heflin  v.  Rock  Mills  Mfg.,  etc.,  Co.,  58  fraud  is  shown,  and  there  was  some 
Ala.  613;  O'Neal  v.  Kelly,  72  Ala.  559;  slight  negligence  on  the  part  of  the  pe- 
Seymour  t/.  Farquhar,  95  Ala   527.  titioner  at  the  original  hearing.     But  in 

Where  a  Judge,  in  Vacation,  Befoses  to  England  rehearings  in  admiralty  are 

Grant  a  Behearing,  the  decision  is  not  not   granted   on   the  ground  of  mere 

final  and  the  proper  remedy  is  man-  negligence  or  oversight;  a  direct  case 

damns;  not  appeal.     Chastain  z.  Arm-  of     fraud     or     something    equivalent 

strong,   85  Ala.  215;  Seymour  v.  Far-  thereto  must  be  shown.     The  Steam, 

quhar.  95  Ala.  527.  boat   New  England,  3  Sumn.  (U.  S.) 

Where  the  Appeal  Is  from  the  Original  495.    citing    The    Fortitudo,    2    Dods. 

Judgment,  and  error  by  the  trial  court  70. 
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covered  evidence,  where  such  evidence  might  have  been  obtained 
in  tim^  for  the  hearing/  or  where  it  is  disputed  and  of  doubtful 
ciiar-a.<rter;*  nor  where  the  application  is  made  after  the  end  of 
the  t^rm  at  which  the  decree  was  made.' 

r.    2Leh£Abihgs  of  Habeas  Cobfus^  Mandamus,  ahd  Cebtiobabi. 

—  Wl^ ether  decisions  granting  or  refusing  applications  for  habeas 
corpu.^,  mandamus,  or  certiorari  may  be  reheard,  depends  on  the 
practicre  of  the  court  in  which  the  petition  is  filed.* 


1.    1-^^fii.tch   V.  The  Newport,  44  Fed.  it  is  of  the  last  importance  to  suitors 

Rep.    3<:30.  here  to  have  an  immediate  despatch  of 

An       appeal  in  admiralty   cannot  be  their  business.     Seafaring  men  are  not 

rehesfcrd     on  the  ground  that  new  evi-  in  circumstances  to  conduct  protracted 

dence    lias  been  discovered  concerning  and    reiterated    litigations   upon    their 

a  fa.cc.      vrhich  was  known  to  the  wit-  claims,  and  it  is  usually  better  for  their 

nesses      of  the  adverse  party  but   not  interests    to    have    prompt  decisions, 

disclc>sed  ty  them,  and  of  which   the  even  though  adverse  to  their  demands. 

peiit.ioi:icr  was  ignorant,  where  no  suffi-  Experience,    I   believe,   fully  justifies 

dent,   reason  is  shown  why  it  was  not  the  remark  that    whether   in   the   In- 

ascert£i.incd  and  proved  on  the  original  stance  or  the  Prize  Court,  every  delay 

hearirigr^    The  Iron  Chief,  63  Fed.  Rep.  and  appeal  is  of  serious  detriment  to 

%  the   mariner's   interest.     The   sum    in 

••    Tfie  Havilah,  39  Fed.  Rep.  333.  dispute  is  usually  small,  and  of  imme- 

8.    '^P'pUeation  iitar   End  of  Term. —  diate  necessity  to  the  suitor.     It  is  for 

The     Kl  ariha,  Blatchf.  &  H.  Adm.  151;  his  interest,  therefore,   thai  the  most 

™^St:eamboat  New  England,  3  Sumn.  speedy  decision  possible  should  be  ob- 

(U.  S.)  ^Qj.  The  Comfort,  32  Fed.  Rep.  tained,  and  that,  when  it  is  adverse  to 

3*7;      I*ctty  V.  Merrill,  12  Blatchf.  (U.  him  he  should  rather  go  immediately 

^''. '  ^  -  to  his  employment  than  linger  over  the 

'"^  ,Tlie  Martha,  Blatchf.  &  H.  Adm.  contingencies  of  a  reconsideration  of 

^^3»   *t    vras  held  that  an  application  for  his  case.     These  views  have  probably 

*^^**^3.ring  made  after  the  end  of  the  led  to  the  exclusion  from  courts  of  ad- 

tertti   Q^^  which  the  decree  was  rendered  miralty  of  the  practice  referred  to;  and 

coiiiti     jjQj  |jg  granted  except  with  the  I  concur  in  the  sentiment  of  the  emi- 

tree  consent  of  all  the  parties  affected  nent  men  sitting  in  the  English  Admir- 

meret>y^    which    consent    must   be   in  alty  and  Consistory  Courts  upon  this 

If* ^**^ fir,  and  entered  in  the  minutes,  point,  that  it  is  a  matter  of  great  doubt 

ine  coiirtsaid:    "  The  Court  of  Chan-  whether  a  power   of   this  description 

eery  3.II0WS  a  rehearing,  upon  sufficient  should  be  exercised  in  this  court,  with- 

f^sons,  at  any  time  before  decree  en-  out  the  free  consent  of  all  parties  to  be 

rolleci,  ^nd  it  has  been  permitted  at  the  affected  by  it."     Citing^  The  Vrouw,  i 

distance  of  twenty-four  years  from  the  Rob.  163;  Lawrence  v.  Maud,  i  Add. 

Uiae    t.lie  decree  was  rendered.     Harr.  Ecc.  481. 

*^^*  34.I;  Mills  V.  Banks,  3  P.  Wms.  8,  4.  In  California  it  has  been  held  that 

^^  *^pre.     But  this  practice  has  never  the  determination  of  the  court  in  habeas 

"^^•^  introduced  into  the  courts  of  com-  corpus  cases  cannot  be  reviewed  by  a 

w^^n  law  or  of  admiralty,  though  I  am  rehearing.   £xp,  Robinson,  71  Cal.  608. 

^p}-  ^Ware  of  any  defect  of  authority  in  In  Loidsiana  it  has   been   held  that 

TVfc^     ^ourt   to  establish   such    a   rule,  orders  of  the  supreme  court  granting 

Iti^characterof  the  suits  usually  prose-  or   refusing   the   writs  of  mandamus, 

caied  here  would,  however,  deter  the  prohibition  or  certiorari  are  final  orders, 

coutt  from  adopting  that  practice,  un-  and  therefore  open  to  application  for 

•    t^^^  great  ends  of  justice  were  put  rehearing.     State  v.  Richardson,  37  La. 

la  hazard  by  withholding  it.     Usually,  Ann.  261. 
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REJOINDERS   AND   SUBSEQUENT 

PLEADINGS. 

By  Henry  Stephen. 

L  HATiratE  AKB  Vabietieb  of,  71. 

I.  In  General^  71. 

a.  At  Common  Law^  71. 

a.  Rejoinder^  71. 

b.  Surrejoinder^  'yi, 

c.  Rebutter  and  Surrebuiier^  71, 
3.    Under  Codes ^  71. 

II.  WHXV  VECE88ABT  AKB  ADYISABLS,  ^2. 

ni.  Efteot  of  Failubs  to  Put  Iv,  74. 

1.  ///  General^  74. 

2.  Order  to  Plead^  75. 

3.  Disobedience  of  Order  to  Plead^  75. 

IT.  FoBX  OF  Pleadxv00»  76. 

1.  /«  General^  76. 

2.  Conclusion^  77. 

tf.    7<c?  Country y  77. 
^.   (9/Vr  /<;  Verify^  77. 
V.  SlTFFICIEKCT  AKD  BSQirillTES,  77. 

1.  Completeness^  77. 
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d  TarietlM  of.    REJOINDERS,  E  TC  Vato  Mm. 

jrox  AKD  VA]ti£Tis8  Of  —  1.  Ih  9^(»n4.  —  Pleftdings  £ub- 

sequ^nt  to  the  reply  are,  with  the  exception  of  the  rejoinder,  not 
veiy     £"jrequently  met  with  in  practice.*     When  any  of  them  h 
used    £  t:   must  either  traverse  some  statement  of  the  previous  plead- 
ing to  ^vhich  it  is  an  answer,  or  must  admit  the  facts  alleged  therein 
and  s^t  forth  such  new  facts  as  neutralize  or  avoid  their  effect,* 
AppX±oatio]i  of  Ordinary  Bulei  of  Pleading.  —  When  necessary  to  adopt 
thcii"  u  se,  it  is  generally  the  case  that  the  same  rules  are  applicable 
totH<^in  as  to  prior  pleadings  presented  by  the  same  party.* 

1  .A.t;  Commoii  Law  —  a.  REJOINDER.  —  The  first  pleading  of 
(act  siVAbsequent  to  the  reply  is  the  rejoinder,  which  is  the  answer 
ollVie   defendant  to  the  reply.* 

*•    Surrejoinder.  —  The  plaintiff's  reply  to  the  rejoinder  is 
t\\c  svirrejoinder.* 

f-  R  EBUTTER  AND  SURREBUTTER.  —  The  next  successive  plead- 
ings of  fact  are  the  rebutter  and  surrebutter  respectively,  which 
afe  the  defendant's  reply  to  the  surrejoinder  and  that  of  tne  plain- 
tiff to  the  rebutter.* 

.  ^'    ITato  Codes.  —  As  a  general  rule  no  pleading  after  the  reply 
's  recognized  where  the  code  system  prevails,  but  allegations  of 
^^^v  matter  made  in  the  reply  are  deemed  controverted  without 
*^y  direct  denial.^ 

j                        I     3  Stepb.  Com.  527.  inq,  vol.  i,  p.  863;  Pleas  at  Law,  vol. 

i                     com     ^**'*'^  *'•  Lloyd,  9  Exch.  56a,  all  16,  p,  539;    Pleas  in  Equity,  vol.  16, 

^jj^I'^on-law    pleading*,  with  the  ex-  p.  5^5;  Rei'UCatioms  and  Ripues. 

haV'**^'*    of  the    surrebutter,   seem    to  4.  Com.  Dig.,  tit.  Pleader,  H. 

"  Th     ^^^°    ^^^'     Parke,    B.,    said:  B^olader  Used  IiilMd  of  Flea.-*  When 

^1^  "^    only  doubt   with   us  has  been  the  plaintiff  newly  assigns  and  the  de- 

plj^^'^er  the  pleadings,  somewhat  com-  fendant  rejoins,  a  plea  and  not  a  re« 

Xh^^t^^  ^^^  inartificial,  do  admit  all  joinder  is  proper.     "A  rejoinder  is  a^t 

q^     ^^c(s  sufficiently  to  raise  the  real  a   plea,  nor  can   it  be  so  regarded." 

g^^stion  between  the  parties.     It  U  to  Jones  v,  McNeill,  i  Hill  L.  (S.  Car.)  84. 

]i      ''^^retted  that  the  litigant  parties  6.  Com.  Dig.,  tit.   Pleader,  I,  wheic 

u^l   ^    not  raised  the  point,  as  easily  it  is  said  that  (his  pleading  was  some- 

li^3    ^  have  been  done  without  resort-  times  termed  ir»rt</rw//iVfl//tf. " 

pj^  ^p     these    long    and    complicated  6.  Com.  Dig.,  lit.  Pleader,  K,  L. 

{j^^^'ngs,  which  are  very  difficult  to  Any  Pleadiags  Bayeiid  Tkese,    which 

I^^J^^^stand."    And  he  added  thai  the  were   very   unusual,  were  not  distin* 

^^y^rse  of  one  allegation  in  the  repli-  guished  by  any  separate  denomiaatioa. 

lon     would  have    raised  the  whole  3  Steph.  Com.  527. 

^Y^tion.  la  Maieafthnsfltts  no  further  pleading 

^J^    Melson  v.  Woodbury,  i  Me.  251,  is  required  after  the  answer  except  by 

2  ^^^adings  went  into  a  surrebutter,  order  of  court.     l^Iontague  v.  Boston, 

IT  •   Probate  Judge  v.  Ordway,  23  N.  etc.,  Iron  Works,  97  Mass.  50a. 

'.  ^S«  holding  that  a  rejoinder  doing  t»  Hughes  v,  Durein,  3  Kan.  App. 

^,  ^er  was  bad.    See  also  McGavocJc  63:    Board  of  Education  v.  Shaw,  15 

'^bitfield,  45  Miss.  454.  Kan.    34;     Continental     Ins.    Co.    v. 

^^  also  a  surrejoinder  should  deny  Pesrce,   39    Kan.   396.    See    also   the 

^    Confess  and    avoid   the   rejoinder,  codes  of  the  different  states. 

^^tier  V,  Titcomb,  10  Me.  53.  Fraotlae  nader  JndlMtire  Acta-— Ea^- 

^*  I   Cbitty  on  Pleading  (i6th  Am.  land. -- Leave  may  be  granted  on  terms 

^  \}  ^2>  ^3*  to  rejoin,  and  when  permitted  the  re* 

.^ee  iq  general,  as  to  these  rales,  ar-  joinder  must  be  delivered  within  four 

^Kies  Answers  in  Code  Pi^eading,  vol.  days.    After  a  rejoinder  the  pleadings 

^*  P-  777;  Answers  in  Equity  Pi.ead.  are  at  an  end.    3  Steph.  Com.  58S. 
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H  Whev  HSCS88AX7  AVS  Abtuabls.  —  Where  the  replication 
contains  new  matter,  material  to  a  proper  decision  of  the  cause,* 
or  where  the  replication  concludes  with  an  offer  to  verify,  the 
defendant  should  rejoin  instead  of  joining  issue.* 

Hatter  of  EitoppeL  —  Where  matter  constituting  an  estoppel  does 
not  appear  in  the  replication,  the  defendant,  if  he  relies  on  the 

TTnAntlioriied    Sqjoiiid«r.  —  The    fact  truly  accounted  and  to  have  concluded 

that  a  rejoinder  has  been  filed  when  to  the  country,  but  that  as  defendant 

not  provided  for  by  the  code  will  not  departed  from  the  usual  mode  and  al- 

be  ground  of  error  after  a  trial  on  the  leged  in  his  rejoinder  that  the  sums 

merits,  provided  substantial  justice  has  mentioned  in  the  breaches  assigned  in 

been  done.     Crapster  v,  Williams,  21  the   replication    were    certain   specific 

Kan.  109.  sums   received  by  A  B  from  persons 

In  Kentnoky  all  the  old  common-law  whose    names    were    not    mentioned, 

pleadings    appear    to    be    recognized,  thereby  the   plaintiffs  in    their  surre- 

Bullitt's  Civ.  Code  Ky.  (1895),  g§  99,  joinder  were  driven  to  vary  from   the 

100.  usual  surrejoinder  and  were  at  liberty 

1.  Miller  v.  Hoc,  i  Fla.  221;    Ruth,  to  take  issue  on  any  of  the  facts  stated 

erford  v.  Tevis,  5  Ind.  530;  Pegram  v,  in  the  rejoinder.     Calvert  v,  Gordon,  7 

McCormack,  14  Iowa  141;    Atty.-Gen.  B.  &  C.  809,  14  E.  C.  L.  135. 

V.  McQuade,  94  Mich.  439;  Hinchy  v.  It  is  said  in  2  Chitty  on   Pleading 

Foster,    3    McCord   L.   (S.   Car.)  428;  (i6th  Am.  ed.)  23,  that**  the  rejoinder 

Wilkinson  v.   Bennett,   3  Munf.  (Va.)  is  necessary  where  the  replication  is  a 

314;  Stevens 7/.  Taliaferro,  i  Wash.(Va.)  traverse  of  the  defendant's  plea  and  a 

155;  Tottyt'.  Donald,  4  Munf. (Va.) 430;  tender  of  issue,  not  a  joinder  in  issue. 

Moore  v,   Mauro,  4  Rand.  (Va.)  488;  or  contains    new    matter.'*      So    also 

Bobyshall   v,   Oppenheimer,   4  Wash,  in   the   case   of    the   surrejoinder,    re- 

(U.  S.)  388.  butter,   and  surrebutter,  if  the  previ- 

Scjoinder  in  Eqidty.  —  Where  a  spe-  ous  pleading  does  not   complete   the 

cial    replication    is    permissible    there  issue. 

seems  to  be  no  reason  why  a  rejoinder  2.  Cumberland,  etc.,  R.  Co.  v.  Slack, 
is  not  proper.  There  is  an  instance  of  45  Md.  161 ;  Southside  R.  Co.  v.  Dan- 
one  in  Vattier  v,  Hinde,  7  Pet.  (U.  S.)  iel,  20  Gratt.  (Va.)  344;  Henry  v.  Ohio 
252.  River  R.  Co.,  40  W.  Va.  234;  Huffman 

Denial  of  Allegation  in  Bcjoinder  Hot  v.  Alderson,  9  W.  Va.  616. 
Kew  Hatter.  —  To  a  plea  that  A  B  had  Information  in  Nature  of  Qno  Warranto. 
faithfully  accounted  for  all  moneys  re-  — In  proceedings  to  test  the  title  10 
ceived  by  him  as  a  collecting  clerk  the  office  the  relator's  replications,  which 
replication'  was  that  A  B  had  received  concluded  with  an  averment  or  offer  to 
divers  sums  for  which  he  did  not  ac-  verify,  proceeded  on  the  theory  that 
count.  The  rejoinder  was  that  the  except  as  to  certain  specified  precincts 
sums  mentioned  in  the  replication  were  and  ballots  the  returns  were  correct 
three  sums  of  different  amounts,  re-  and  pointed  out  the  illegal  votes  which 
ceived  by  him  from  three  persons,  and  the  relator  claimed  changed  the  de- 
that  he  had  accounted  for  those  sums,  clared  result  in  favor  of  the  respondent 
The  surrejoinder  was  that  the  sums  and  showed  his  noneleclion.  It  was 
mentioned  in  the  replication  were  other  said  by  the  court:  **  We  think  this 
and  different  sums  than  those  alleged  course  of  pleading  is  proper  and  com- 
in  the  rejoinder  to  have  been  received  mendable.  It  seeks  to  narrow  the 
and  accounted  for  by  A  B  and  it  con-  issues.  When  the  respondent  rejoins 
eluded  to  the  country.  This  was  held  to  the  replications,  he  can  either  admit 
not  an  allegation  of  new  matter,  but  or  traverse  any  of  the  allegations 
merely  a  denial  of  the  allegation  in  the  therein  set  forth.  If  he  claims  a  mis- 
rejoinder.  The  court,  in  holding  that  count  elsewhere,  or  that  there  is  a  mis- 
an  averment  was  unnecessary  as  a  take  or  fraud  elsewhere,  he  is  entitled 
conclusion  to  the  surrejoinder,  re-  to  set  that  up  specifically  in  his  rejoin- 
marked  that  the  regular  mode  of  re-  der,  and  the  relator  will,  by  his  surre- 
joining to  this  replication  would  have  joinder,  join  issue  thereon."  Atty.- 
been  to  allege  that  A  B  had  well  and  Gen.  r.  May,  97  Mich.  568. 
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estoppel,  should  rejoin  the  matter  creating  it,  and  should  not 
demur,  or  it  will  be  waived.* 

B«pIieation  of  Hul  Tiel  Beeord.  — Where  the  defendant  pleads  a  record 
of  another  court,  the  replication  nul  tiel  record  may  conclude  with 
an  averment  of  and  prayer  for  the  debt  and  damages.  In  such 
case  there  must  be  a  rejoinder  reasserting  the  existence  of  the 
record.* 

ImleTaiit  AUegationi.  —  Where  the  opposite  party's  last  pleading 
contains  irrelevant  allegations  not  referring  to  the  subject-matter 
of  the  controversy  there  need  be  no  rejoinder  or  later  pleading.^ 

Soffldent  Denials  inPreTioiu  Pleading. —  No  further  answer  is  necessary 
when  the  denials  contained  in  the  previous  pleading  are  sufficient 
to  put  in  issue  the  allegations  of  a  former  pleading, "*  and  addi- 
tional averments,  in  eflfect  superfluous  and  argumentative  denials 
of  the  fact  to  which  a  sufficient  denial  has  already  been  made,  may 
be  safely  disregarded,  because  they  will  not  be  taken  as  confessed.* 

A  8iirrqoinder  Is,  Except  by  Joining  lune,  improper,  when  a  regular 
issue  on  a  material  fact  is  tendered  by  the  rejoinder,  for  the  plain- 
tiff cannot  avoid  the  issue  and  plead  over  other  facts  by  way  of 
answer;*  but  by  joining  issue  he  does  not  admit  the  truth  of 
facts  stated  by  way  of  inducement  to  the  material  traverse.'' 

TriTene  in  AiBrmative  Form.  —  Where  the  pleading  to  which  a 
rejoinder  or  later  pleading  may  possibly  be  necessary  sets  out 
affirmatively  matter  in  denial  of  the  opposite  party's  previous 
pleading,  there  is  no  necessity  for  another  pleading,  because  the 
issues  are  fully  made.** 

Afflrmation  on  One  Side,  Benial  on  the  Other.  —  Where  the  opposite 
party's  pleading  contains  either  a  denial  of  matter  affirmed  in  a 
previous  pleading  of  the  party  whose  turn  it  is  to  plead  or  an 

!•  McFarland  v,  Rogers,  i  Wis.  452,  in  their  home  farm,  that  no  rejoinder 

holdingthat  where  such  matter  appears  was  necessary. 

Jn  the  replication  a    rejoinder  is    un-        6.  In   Dawes  v.   Winship,   16  Mass. 

necessary  and  a  demurrer  is  proper.  291,  it  was  held   that  if  necessary   10 

As  to  the  practice  in  pleading  estop-  bring    out    new    facts    the    plaintifT's 

pels  in  general,  sec  article  Estoppel,  proper  course  would  be  to  amend  his 

*o''  8,  p.  5.  replication. 

8.  Bobyshall     v,     Oppenheimer,     4        7.  Fowler  v.   Clark,    3  Day  (Conn.) 

Wash.  (U.  S.)  388.  231,    holding,    where    the    replication 

'•  Blackburn     v.     Blackburn,    (Ky.  alleged  that  arbitrator's  made  and  pub- 

^869)  II  S.  W.  Rep.  712.  lishcd  an  award,  indorsed  down  a  nolo 

1  Combs  V.  Combs,  (Ky.  1897)41  S.  and  delivered  certain  deeds  to  grantees, 

?•  Rep.  7;  Harelmeran  v,  Sander^,  5  which  were  accepted,  and  a  rejoinder 

'^y.  L.  Rep.  860;  Jefferson  v.  Jefferson,  set  out  the  revocation  of  the  powers  of 

*^  ^y.  L.  Rep.  701.  the  arbitrators  and  traversed  the  alle- 

••  Combs  V.  Combs,  (Ky.  1897)  41  S.  gations  of  the  replication,  that  it  was 

•  ^cp-  7.  holding,  where  the  answer  correct  to  take  issue  on  the  facts  tra- 

siated  that  the  defendants  had  paid  the  versed   and   not  to   notice   the  allega- 

P'aintiffs  respectively  various  sums  in  tion    as    to  a  revocation   in   the   sur- 

P*yment   for    their  interest    in    their  rejoinder. 

father's  estate   and   the   reply  denied        8.  Grigsby  v.  Hart,  (Ky.  1892)  18  S. 

^oatihe  said  sums  were  paid  them  for  W.  Rep.  537;  Conrad  z/.  Jenneit,  13  Ky. 

*wch  interest,  and  further  alleged  that  L.   Rep.  784.  affirming  the  rule  stated 

»uch  sums  were  paid  for  their  interests  in  the  text  in  the  case  of  surrejoinders. 
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affirmation  of  matter  denied,  no  rejoinder  or  later  pleading  is 
necessary.* 

PlMdlng  Conelndlng  to  tha  Oonntrx.  —  Where  the  opposite  party *$  last 
pleading  concludes  to  the  country  the  party  whose  turn  it  is  to 
plead  can  only  add  a  similiter,'^ 

PkwUxi^  Setting  Up  EvUmim  Only.  —  No  further  pleading  is  requisite 
where  the  previous  pleading  contains  matter  of  evidence  only.* 

notion  to  Xako  PlMdhig  llort  C^aoiflo.  —  There  need  be  no  rejoinder, 
and  presumably  no  later  pleading,  until  disposition  has  been 
made  of  motions  to  make  more  specific  the  opposite  party's  last 
pleading.* 

Withdrawal  of  Demnrrer  in  Ordor  to  Plead.  —  Where,  after  filing  a 
demurrer  to  any  pleading,  the  party  thinks  it  better  to  plead,  he 
may  move  for  leave  to  withdraw  the  demurrer  filed.* 

m  Effect  of  Failube  to  Put  Iv  —  1.  In  OeneraL  —  Upon  a 
failure  to  rejoin*  or  to  surrejoin^  under  circumstances  requiring 
such  pleadings,  the  allegations  of  the  replication  or  rejoinder  will 
be  taken  as  true,  and  evidence  introduced  to  sustain  the  plea, 
answer,  or  replication  may  be  excluded,^  because  there  is  no  issue 
to  be  submitted  to  a  jury.* 

Bofecto  Not  Cored  by  Yerdiet. —  In  such  case  the  defect  cannot  be 
cured  by  verdict.'®     Nor  under  the  strict  rule  of  the  common  law 

1.  In  Tinsley  v,  Ross,  (Ky.  1893)  2a  lock  v.  Templer,  i  Barnes  N.  Cas.  346, 

S.  W.  Rep.  313,   where  the  defendani  and  Bac.  Abr.,  tit.  Pleas,  N  2. 

pleaded  a  title  in  himself,  which  the  6.  Hinchy  v.  Foster,  3  McCord  L.  (S. 

replication  traversed,  it  was  held  un-  Car.) 428. 

necessary  to  rejoin.  7.  Dixon  v.  Ford,  (Ky.  1886)  i  S.  W. 

8.  I  Chitty  on   Pleading  (i6th  Am.  Rep.  817. 

ed.)  682.  S.  Atty.-Gen.  v.  McQuade,  94  Mich. 

Ai  to  Bimiliten,  see  article  Similiters.  439;  Pegram  v.   McCormack,  14  Iowa 

8.  Collins  V.  Partin,  (Ky.  1897)42  S.  141. 

W.  Rep.  nil,  holding  that,  where  the  9.  Stevens   v.    Taliaferro,    i   Wash. 

defendant    pleaded     that    he    neither  (Va.)  155;    Miller  v.   Hoc,  i  Flu.  asi; 

signed,  executed,  nor  delivered  a  note,  Lewisburg,  etc.,   R.  Co.  v.  Steee,   77 

nor  authorized  any  one  else  to  sign  or  Pa.  St.  332. 

execute  it  for  him,  and  the  plaintiflf  in  TrUl  Without  tene.  —  In  Rutherford 

reply  set  up  that  while  the  defendant  v,  Tevis,  5  Ind.  530,  facts  material  to  a 

did   not  write  his  name  he  made  his  proper    decision    of    the    cause    were 

mark,  which  was  attested,  no  rejoinder  alleged  in  a  replication  tx>  which  there 

was  necessary,  because  the  issues  were  was  no  rejoinder,  and  the  parties  went 

complete  when  the  answer  was  filed.  to    trial,   and   the  judgment  was   re- 

4.  It  was  so  held  where  a  case  was  versed. 

submitted   on    the   day   following   the  Where  There  Was  No  Rejoinder  to  a 

overruling  of  a  motion  to  make  a  reply  special  replication  to  a  plea  of  the  stat- 

more  specific,  for  the  rejoinder  was  not  ute  of  limitations  it  was  held  there  was 

due  until  the  motion  was  disposed  of  no  issue,  and  judgment  for  the  plain- 

and  the  defendant  should  have  been  tif!  was  reversed.     Totty  v,  Donald.  4 

allowed   to   plead    and   take   proof  in  Munf  (Va.)  430. 

support  of  his  defense.     Moreland  v.  10.  Miller  v.  Hoc,  i  Fla.  221. 

Citizens  Sav.   Bank.  16  Ky.  L.  Rep.  Objeetiona    Waived ~ PeaasylTUilft. — 

860.  In  Lewisburg,  etc.,  R.  Co.  v,  Sieea,  77 

5.  Treasury  Com'rs  v,  Brevard,  i  Pa.  St.  332.  it  was  said  by  Sharswood, 
Brev.  (S.  Car.)  11.  In  this  case  leave  J.,  in  refusing  to  reverse  a  caae  on  tbia 
was  given  to  rejoin  issuably  on  pay-  ground:  "  There  was  no  rejoinder  to 
ment  of  costs.    The  court  cited  Sher-  this  replication.      In    stri^taess    thea 
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could  an  objection  on  the  ground  of  its  absence  be  obviated  by  a 
statement  in  the  record  that  a  jury  was  sworn  to  try  the  issues  or 
rendered  a  verdict  on  the  issues  joined ;  *  but  later  cases  hold 
that  where  the  record  states  that  issue  was  thereupon  joined  it  is 
but  a  misjoining  of  issue  which  is  cured  by  the  statute  of  jeofails.* 

2b  Order  to  Plead.  —  It  seems  that  either  party  may,  in  case  of 
absence  of  a  rejoinder  or  other  necessary  subsequent  pleading, 
obtain  a  rule  to  plead  within  a  prescribed  period.* 

3.  Diflobedience  of  Order  to  Plead  —  Failure  to  Sejoin  or  Bebut  When 
Ordered.  —  Where  the  defendant  fails  to  rejoin  or  rebut  when 
ordered  to  do  so,  it  would  seem  that  the  previous  pleadings 
should  be  stricken  out  and  judgment  entered  as  for  want  of  a 
plea.^ 

Fbilve  to  Sonrajein  or  Snrrebut  When  Ordered.  —  Where  the  plaintiff  did 
not  surrejoin  or  surrebut  within  the  period  prescribed  by  law,  the 
common-law  practice  was  for  the  defendant  to  sign  judgment  of 
non  pros^ 

there  was  no  issue  to  be  tried  by  the  seems,  therefore,  in  general,  that  ac- 

.jury.    But  the  parties  chose  to  go  to  cording  to  modern  practice,  where  the 

trial  on  the  pleadings  without  a  formal  parties  have  gone  to  trial  on  the  merits, 

issue,  and  in  this  state  it  is  settled  that  submitting   the  cause   to   the  jury  as 

an  omission   to  compel   the  opposite  though  the  issues  had  been  formally 

party  to  perfect  the  pleadings  before-  joined,  the  absence  of  a  rejoinder  will 

hand  is  a   tacit  agreement  to  waive  not  be  regarded  in  an  appellate  court, 

matters  of  form  and  try  the  cause  on  Henry  v,  Ohio  River  R.  Co.,40  W.  Va. 

the  merits,  just  as  going  to  trial  on  a  234;    Southside  R.   Co.  v.   Daniel,  20 

short  plea  is,  according  to  our  practice,  Gratt.  (Va.)  344;    Moore  v,  Mauro,  4 

a  waiver  of  the  right  to  demand  a  plea  Rand.  (Va.)  488. 

in  full  form."  MiflslMippi. —  In    Grubbs  v.  Collins. 

After  Ifltiia  Has  Been  Joined  upon  all  54  Miss.  485,  it  was  held  that  the  in- 

mattersin  controversy,  if  a  rejoinder  is  tendment  of  Code  Miss.  (1871),  §  622, 

filed,  and  there  is  no   averment  con-  was  that  the  parties  should  settle  the 

tained  in  it   which  is  required  to  be  pleadings  before  trial,  and  if  the  objec- 

traversed,  or  which  can  be  taken  as  tion  to  their  completeness  and  formality 

confessed  by  reason  of  the  plaintiff's  were  not  made  in  proper  time  neither 

failure  to  surrejoin,  there  is  no  error  in  party  should  be  permitted  after  trial 

disregarding  its  uncontroverted  affirm-  ending  in  verdict  and  judgment  to  com- 

ative  allegations.     Dixon  v.  Ford,  (Ky.  plain     of    it.      This     would,     mutatis 

1886)  I  S.'^SV.  Rep.  817.  mutandis^    be    presumably   the  law  in 

[.Wilkinson   v,    Bennett,    3    Munf.  the  absence  of  a  surrejoinder,  rebutter, 

(Va.)   314;    Stevens    v.   Taliaferro,    i  or  surrebutter. 

Wash.  (Va.)  155.  8.  i  Tidd's  Pr.  (4th  Am.  ed.)  693. 

t.  Moore  e^.  Mauro,  4  Rand.  (Va.) 488.  4.  Petrie    v.   Fitzroy,   5   T.    R.    152; 

A  Xere  Teohnical  Objection. — In  South-  Wyatt  v.  Woodlief,  i  Leigh  (Va.)  473. 

side  R.  Co.   v,   Daniel,  20  Gratt.  (Va.)  It  was    remarked   by   the  court  in 

344,  it  was  said  that  the  doctrine   that  Petrie  v,  Fitzroy,  5  T.  R.  152,  that  **  the 

the  error  is  cured  is  "  in  harmony  with  master  says  that  in  such  cases  it  is  the 

the  spirit  of  the  modern  cases,  and  the  practice  to  strike  out  all  the  pleadings, 

disposition  manifested  by  the  courts  to  And    *    *    •    if  the  defendant  do  net 

disregard    mere  technical   objections,  rejoin  it  is  considered  as  an  abandon- 

unless  there  be  omitted  something  so  men t  of  the  plea." 

essential  to  the  action  or  defense  that  6.  i  Tidd's  Pr.  (4th  Am.  ed.)  693. 

judgment  according   to  law,  and  the  Under  the  Rules  of  Trinity  Term,   1 

very  right  of  the    cause,    cannot    be  William  IV.,  1681,  it  was  ordered  that 

given."  no  judgment  of  turn  pros,   should  be 

Mset    IHnregiurded    on    Appeal.  —  It  signed  for  want  of  any  surrejoinder  or 

76  Volume  XVIII. 


^orm  of  ^leadingi.              REJOINDERS  AND  In  OenermL 

IT.   FOBM  OF  Pleadings  —  1.   In  General  —  Raferenoe  to  Hext  Previoiu 

Pleading.  —  The  rejoinder  and  all  subsequent  pleadings  should  refer 
by  apt  and  proper  words  to  the  replication  or  to  those  pleadings 
to  which  they  are  applicable.* 

Thoy  Are  Entitled,  as  a  rule,  in  the  court  and  of  the  term  in  which 

they  are  pleaded,  the  names  of  the  plaintiff  and  the  defendant 

being  stated  in  the  margin  as  in  the  case  of  pleas  and  replications 
generally.  Their  other  component  parts  are  also  similar  to  such 
pleadings.* 

subsequent  pleading  on  the  part  of  the  formal  commencement  or  conclusion  to 

plaintiff  until   four  days  next  after  a  them.      Accordingly,   to  a  replication 

demand  thereof  should  have  been  made  which  at  common  law  ought  to  have 

in   writing   upon   the   plaintiff,  his  at-  concluded  with  a  verification,  a  rejoin- 

torney  or  agent,  as  the  case  might  be.  der  "  joining  issue  thereon  "  should  be 

1.  Macfarland  v.  Dean,  Cheves  L.  (S.  understood  in  the  same  manner  as  if 
Car.)  64.  the  defendant  had  formally  traversed 

2.  I  Chitty  on  Pleading  (i6th  Am.  it  and  tendered  an  issue  by  a  conclu- 
ed.)  682,  683.  See  also  supra^  I.  i.  In  sion  to  the  country  according  to  the  old 
General;  and  articles  Pleas  at  Law,  forms.  Cumberland,  etc.,  R.  Co.  t/. 
vol.  16,  p.  553;  Replications  and  Slack,  45  Md.  i6i,  in  which  case  it  was 
Replies.  remarked  by  the  court:  *'  We  are  not 

Under    Hilary  Roles,  4  William  IV.,  to  be  understood  as  sanctioning  this 

1S3S,  it  was  ordered  that  every  plead-  loose   method   of   pleading.      Unques- 

ing  should  be  entitled  of  the  day  of  the  tionably  the  defendant  ought  to  tiave 

month  and  year  when  it  was  pleaded  traversed  the  averment  in  the  replica- 

and  should  bear  no  other  time  or  date,  tion,  but  the  omission  to  do  so  in  a 

and  that  no  venue  should  be  stated  in  more  formal  manner  is  no  cause  for 

the  body  of  any  rejoinder   or  subse-  reversal,  as  the   parties  proceeded    to 

quent  pleading,  provided  that  in  cases  trial,  and  the  issue  was  found  against 

where   local   description    was  at    that  the  plaintiff." 

time  required    such   local   description  Forms  of  Subeequent  Pleading.  —  The 

should   be  given.     And   it  was  further  forms  given   in   2  Chitty  on  Pleading 

provided  that  it  should  not  be  neces-  (i6th  Am.  ed.)  23,  are  as  follows: 

sary  to  use  any  allegation  of  actionem  Rejoitider. 

non^  or  to  the  like  effect,  or  any  prayer    *'  In    the .     The day  of , 

of  judgment  in  any  rejoinder  or  subse-    A.  D. . 

quent  pleading  intended  to  be  pleaded  C.  D.  \      The  defendant    joins    issue 

in  bar  of  the  whole  action  generally;  ats.     >  upon  the  plaintiff's  replication 

nor    should    it    be    necessary   in   aqy  A.   B.  )  to  the  defendant's  plea  [or  '  first 

subsequent    pleading   intended    to   be  plea']."     If   the    replication   contains 

pleaded  in  maintenance  of  the  whole  new  matter  requiring  a  special  answer 

action  to  use  any  allegation  ol preciudi  or  a  traverse  of  some  particular  allega- 

«<7;i,  or  to  the  like  effect,  or  any  prayer  tion,  the  rejoinder  is  thus:  "  The  de- 

of  judgment;  and  all  rejoinders  or  sub-  fendant,  as  to  the  said  replication  to 

sequent  pleadings  pleaded  without  such  his  said    plea    [or  'first   plea  *],  says 

formal  parts    as  aforesaid   should   be  that,"  etc.,  stating  the  matter  relied 

taken   unless    otherwise  expressed  as  upon. 

pleaded  respectively  in  bar  of  the  whole  Surrejoinder.  —  If  the  rejoinder  ten- 
action,  or  in  the  maintenance  of  the  ders  issue:  '*  And  the  plaintiff  joins 
whole  action,  provided  that  nothing  issue  upon  the  rejoinder  to  his  replica- 
therein  contained  should  extend  to  tion  to  the  said  plea  [or  '  first  plea.' 
cases  where  an  estoppel  is  pleaded.  as  the  case  may  be] of  the  defendant." 

Under  the  Maryland  Code  m uch  of  the  If  the  surrejoinder  introduces  new 
common-law  strictness  has  been  abol-  matter:  '*  And  the  plaintiff,  as  to  the 
ished,  and  it  is  provided  that  any  re-  rejoinder  to  the  replication  to  the  de- 
joinder  or  subsequent  pleading  neces-  fendant's  second  plea,  says  that,"  etc. 
sary  to  form  a  legal  defense  shall  be  Rebutter.  — If  the  surrejoinder  be  not 
sufficient  without  reference  to  mere  a  joinder  in  issue,  but  traverses  some 
form,  nor  is  it  necessary  to  state  any  allegation  in  the  previous  pleading  or 
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2.  CondusioiL  —  a.  To  Country.  —  Where  the  rejoinder  nega- 
tives the  affirmations  of  the  replication,  or  where  it  asserts  what 
the  replication  has  denied,  the  conclusion  should  be  to  the  coun- 
try.* So,  also,  in  the  case  of  a  surrejoinder  containing  similar 
negations  and  affirmations,  and  mutatis  mutandis  of  either  of  the 
subsequent  pleadings.* 

¥o  Hew  Hatter.  — Where  the  pleading  does  not  contain  any  new 
matter  the  conclusion  should  be  to  the  country.* 

b.  Offer  to  Verify.  —  Where  new  matter  is  introduced  the 
conclusion  should  be  with  an  averment,  or  offer  to  verify.* 

Hnl  Tiel  BeoorcL  — Where  there  is  a  rejoinder  of  nul  tiel  record  it 
is  proper  to  conclude  with  an  offer  to  verify.* 

V.  SIJFFIGIEHGY  AHB  Eequisites  —  1.  Gompleteness.  —  The  rejoin- 
der and  each  pleading  subsequent  to  it  must  be  fully  responsive 
to  the  replication  or  other  pleading  to  which  it  applies ;  •  other- 
alleges  new  matter,  the  rebutter  wiU  where  a  surrejoinder  denied  a  material 
be:  "  And  the  defendant  joins  [or  fact  alleged  in  the  rejoinder. 
'  takes '  ]  issue  upon  the  surrejoinder  3.  Williams  -u.  Whitmore,  Kirby 
to  the  rejoinder  to  the  replication  to  (Conn.)  249;  McGavock  z>,  Whitfield, 
the  defendant's  said  plea"  or  "  first    45  Miss.  452. 

plea,"  as  the  case  may  be.  If  it  be  4.  Andrus  v.  Waring,  20  Johns.  (N. 
necessary  to  allege  new  matter  in  the  Y.)  153;  Calvert  v.  Gordon,  7  B.  &  C. 
rebutter,  proceed  as  follows:  "  And  809,  14  E.  C.  L.  135;  Probate  Judge  v, 
the  defendant,  as  to  the  said  surrejoin-  Ordway,  23  N.  H.  205;  Dawes  v.  Win- 
der, says  that,"  etc.  ship,  16  Mass.  291. 

Surrebutter,  —  '*  And  the  plaintiff  A  Bejoinder  Gonfesung  and  Avoiding 
joins  [or  *  takes  '  J  issue  upon  the  de-  the  replication  must  conclude  with  an 
fendant's  said  rebutter."  If  necessary  offer  to  verify.  Probate  Judge  z/.  Lane, 
to  allege  new  matter,  say:  **  And  the     50  N.  H.  556.. 

plaintiff,  as  to  the  said  rebutter,  says  InBtanoe  of  Hew  Hatter.  —  Where  a 
that,"  etc.  plea  alleged  that  a  suit  was  not  com- 

A  B^oinder  of  a  Tender  should  not  menced  within  a  year  and  the  replica- 
conclude  in  bar  of  the  action,  but  tion  was  that  the  defendants  had  notice 
should  pray  judgment  whether  the  of  the  suit,  a  rejoinder  denying  the  no- 
plaintiff  ought  to  recover  damages  by  tice  and  adding  that  the  plaintiff  neg- 
reason  of  the  nonpayment  of  the  sum  lected  to  avail  himself  of  the  defense  of 
alleged  to  have  been  tendered.  Kart-  a  statute  of  limitations  clearly  intro- 
haus  V.  Owings,  6  Har.  &  J.(Md.)  134.     duces  new  matter.     M'Clure  v.  Erwin, 

1.  Dawes  v.  Winship,  16  Mass.  291;     3  Cow.  (N.  Y.)  331. 

Bowman  w.  Harper,  17  N.  H.  571;  Pro-  6.  Davis  v.  Crow,   7    Blackf.   (Ind.) 

bate  Judge  v.   Ordway,  23  N.  H.  205;  129 

Roberts  v.  Harriot,  i  Mod.  2S9:  Mor-  tfnder  the  Maryland  Code  no   formal 

gan  V.  Man,  T.  Raym.  94.  commencement  or  conclusion  to  a  re- 

TheEffiBOt  of  a  Condniion  to  the  Country  joinder  or  subsequent  pleading  is  nec- 

is  that  the  cause  is  put  at  issue.     U.S.  essary.     Cumberland,  etc.,    R.  Co.  v, 

V.  Hodson,  10  Wall.  (U.  S.)  395.  Slack,  45  Md.  161. 

Under  Hilary  Knlee  4  William  IV.,  6.  U.  S.  r.  Cumpton,  3  McLean  (U. 
1838,  it  was  provided  that  all  special  S.)  163;  McCue  v,  Washington,  3 
traverses  or  traverses  with  an  induce-  Cranch  (C.  C.)  639;  Dutton  z\  Holden, 
mentof  affirmative  matter  should  con-  4  Wend.  (N.  Y.)  643;  Kimball  v.  Pen- 
elude  to  the  country,  provided  that  this  ney,  117  Ala.  245. 
regulation  should  not  preclude  the  op-  Gontents  of  S^oinder  —  Kentucky. — 
posite  party  from  pleading  over  to  the  According  to  Civ.  Code  Ky.,  §  99.  a 
inducement  when  the  traverse  was  im«  rejoinder  may  contain:  **  (i)  a  traverse; 
material.  (2)  a  statement  of  facts  which  consti- 

2.  Potter  V.  Titcomb,  10  Me.  53,  hold-  tute  an  estoppel  against  or  avoidance 
ing  that  this  was  the  correct  conclusion  of  (a)  facts  stated  in  the  reply  in  sup- 
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wise  they  will  be  insufficient.^ 

Hay  TraYene  or  ConfMi  and  Aroid.  —  The  pleader  may  either  deny 
the  allegations  of  the  pleading  which  he  has  under  consideration, 

port  of  the  plaintifif's  original  cause  of  to  the  capital  stock  of  said  bank,  the 

action;  {b)  a  defense  stated  in  the  reply  sum  of  $500,000.  so  that  the  interesi  of 

to  a  set-off  or  counterclaim;  (r)  a  coun-  the    creditors    of    said    bank    did    not 

terclaim   stated    in   the   reply."      See  require    the    collection   of    the    whole 

Dixon  V,  Ford,  (Ky.  1886)  i  S.  W.  Rep.  amount  of  said  notes  sued  on  herein," 

817.  was   held   defective   as  not   being   re- 

Dtntnrrer  and  B^dnder  to  Soplication.  sponsive  to  any  allegation  of  the  repli- 

—  It  being  a  rule  of  pleading  that  if  a  cation.     Ryan    v.  Vanlandingham,   25 

replication  be  bad  in  part  it  is  bad  for  111.  128. 

the  whole,  a  tender  cannot  be  rejoined  1.  Ryan  v,  Vanlandingham,   25   111. 

to  part  of  a  replication  and  a  demurrer  128;    Conard    v,   Dowling,    7    Blackf. 

filed    to    the    residue.       Karthaus    v,  (Ind.)  481. 

Owings,  6  Har.  &  J.  (Md.)  134.  Infuffidont  B^oinder.  —  A    rejoinder 

Bepuoatloxi  Ayoiding  Statute  of  limita-  that  the  sureties  on  a  bond  for  prison 

tioni. —  Where  the  replication  set  up  bounds  surrendered  the  principal,  who 

that  the  defendant  was  a  nonresident,  was   received   and  discharged  by  the 

in  avoidance  of  his  plea  of  the  statute  sheriff,    where    the    replication    avers 

of  limitations,  a  rejoinder  alleging  gen-  that  no  schedule  was  rendered  by  the 

erally,  a  return  to  the  state  was  held  principal  according  to  the  condition  of 

sufficient.     Shapley  z/.    Felt,   3   N.    H.  the  bond,  is  insufficient.    Miller  c/.  Bagf> 

12 1.  well,  3  McCord  L.  (S.  Car.)  429. 

VnrMponsiyO  Bijoindert.  —  Where  the  Statute  of  Limitations.  —  In  the  Dis- 

replication  was  that  an  estate  of  an  in*  trict  of  Columbia  the  rejoinder  may  set 

testate  came  into  the  hands  of  one  of  up  the  statute  of  limitations.     The  rule 

two  administrators,  but  that  neither  of  requiring  it  to  beset  cp  by  plea  intends 

them    rendered   any   inventory  to  the  only  to  enforce  its  interposition  at  the 

probate  court,  a  rejoinder  that  neither  earliest  stage  of  the    pleading   which 

the  estate  of  the  intestate  mentioned  in  discloses  its  applicability.      Wiard  v. 

the  replication  nor  any  estate  whatever  Semken,  19  D.  C.  475. 

ever  came  into  the  knowledge  or  pos-  Bcjoinder  Of  Hil  Bebet.  —  The  plea  of 

session  of  the  administrators  or  either  nil  debet  c^tk  never  be  rejoined  when  a 

of  them  was  held  not  responsive.     Ed-  specialty  is  the  foundation  of  the  ac- 

wards  v.  White,  12  Conn.  34.  tion,  though  it  is  proper  where  the  deed 

Where  the  replication  was  that*'  at  is  mere  inducement.     U.  S.  v,  Cump- 

the  time  of  the  commencement  of  this  ton.  3  McLean  (U.  S.)  163. 

suit  there   was. due    to  the    state    of  B^jolning     Tender.  —  The     rejoinder 

Illinois,  which  the  said  assignees  were  should  plead  the  tender  with  tipro/ert 

required   to  pay,  the  sum  of  $295,000  in  curia.     Karthaus  v,  Owings,  6  Har. 

of  state    liabilities;    also   the  sum  of  &  J.  (Md.)  134. 

$20,000  of  state  liabilities  forfeited  to  Demurrer  to  Bijolnder  Improper.  — 
the  state,by  reason  of  the  nonpayment  of  Under  the  old  common-law  practice,  if 
said  $295,000;  that  there  was  also  out-  the  rejoinder  purports  to  answer  a  por- 
standing  and  unredeemed  the  bills  and  tion  only  of  the  replication,  leaving  the 
certificates  of  said  bank,  to  the  amount  other  unanswered,  it  is  bad;  a  demur- 
of  $34,000,  which  the  said  assignees  rer  thereto,  however,  is  not  proper,  but 
were  t)ound  to  redeem,  and  that  the  a  judgment,  oi  nil  dicit  as  for  want  of 
assets  of  said  bank  had  been  exhausted  the  rejoinder  should  be  signed,  inas- 
in  paying  the  liabilities  of  said  bank,  much  as  by  demurring  there  is  a  dis- 
hy said  assignees,  except  the  amount  continuance  by  the  plaintiff;  Com. 
of  $100,000,  so  that  the  interesi  of  the  Dig.,  tit.  Pleader,  E,  I;  Edwards  v. 
creditors  of  said  bank  required  the  col-  White,  12  Conn.  34. 
lection  of  said  slock  notes,"  a  rejoinder  In  Conneotiont  it  seems  that  the  above 
admitting  the  allegations  of  the  repli-  practice  does  not  prevail.  If  the  re- 
cation  and  alleging  that  "  at  the  time  joinder  is  insufficient  the  plaintiff  may 
of  the  commencement  of  this  suit  there  demur,  and  it  makes  no  difference 
was  due  to  the  plaintiff  and  Albert  C.  whether  the  rejoinder  professes  to  an- 
Caldwell,  as  such  assignees,  upon  stock  swer  the  whole  or  part  only  of  the  plain- 
notes  given  upon  original  subscription  tiff's  cause  of  action,  or  whether  it  Is 
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or  confess  and  avoid  it,  as  the  facts  permit ;  *  and  if  he  fails  to 

adopt  either  of  these  courses,  all  traversable  matter  in  such 
pleading  will  be  taken  as  true.* 

B«p«titiQii  of  Previoui  Plaading.  —  The  pleader  should  not  repeat  his 
own  previous  pleading,  or  the  later  pleading  may  be  stricken  out 
on  motion.* 

2.  Veoewity  to  Allege  Faotn  —  The  pleader  must  set  out  his 
facts*  in  a  plain  and  direct  averment,  and  not  in  an  argumenta- 
tive manner.* 

S.  Pleading  Law  and  Siridence.  —  Matters  of  law  should  be  care- 
fully omitted  from  the  pleading,*  and  so  also  should  matters  of 
evidence.'' 

pleaded  separately  or  in  connection  with  overruled.  "Thereupon  the  defend- 
other  pleas.  Edwards  v.  White,  12  ant,  apparently  having  exhausted  the 
Coon.  34.  nomenclature  of  pleadings,  offered  to 

Duplicity  in  Adversary* s  Pleading.  —  file  a  paper  which  came  in  the  time  and 

Even  if   a  rejoinder  be    double,   the  sequence  of  a  rebutter,   but  which  it 

plaintiff  should,  if  he  pleads,  instead  called  *A.'  "     This  "A"   proposed    to 

of  demurring,  surrejoin  to  the  whole  escape  the  charges  of  the  complaint  by 

of  the  rejoinder;  it  will  not  be  suffi-  setting  up  mauer  which  was  provable 

dent  to  make  a  partial  answer  to  it.  under  the  general  issue,  but  the  court 

Neff  V.  Powell,  6  Blackf.  (Ind.)  420.  was  of  the  opinion  '*  that  it  was  time 

1.  McGavock  v.  Whitfield,  45   Miss,  to  put  a  stop  to  this  bandying  back  and 

452.  forth  of  averments  which  were  either 

8.  Atty.-Gen.  v.  McQuade,  94  Mich,  already  in  the  case  or  had  nothing  to 

439.  so  holding  in  the  case  of  a  rejoin-  do  with  it,  and  very  properly  declined 

dcr.     See  also    articles    Answers    in  to  allow  this  *A*  to  be  filed."     Louis- 

CoDE  Pleading,  vol.  i,  p.  777;  Pleas  ville.  etc.,  R.  Co.  v,  Orr,  (Ala.  1S99)  26 

AT  Law.  vol.  16,  p.  539;    Replications  So.  Rep.  35. 

AifD  Replie.*;.  Semedy  —  Alahama.  —  It  seems    that 

S.  Hightower  v.  Ogletree,  114  Ala.  the  remedy  for  such  a  defect  is  a  mo- 

94,  so  holding  in  the  case  of  a  rejoin-  tion  to  strike  out  the  pleading,  not  a 

der.  demurrer.     Hightower  v.  Ogletree,  114 

Vor  Shonid  the  Sorrojoinder  be  a  Here  Ala.  94. 

Xepetltlon  of   what  is  averred  in  the  4.  Barnes  v,  Matteson,  5  Barb.  (N. 

replication.     Western    Assur.    Co.    v,  Y.)  375.  holding  that  a  rejoinder  seek- 

Hall,  (Ala.  189S)  24  So.  Rep.  936.  ing  to  raise  an  issue  as  to  the  validity 

Where  There  Was  a  Plea  Son  Aeiault  of  an  assignment  made  by  an  assignee 

Benuine  in  an  action  in  trespass,  which  in  bankruptcy  should  set  out  the  facts 

was  confessed  and  avoided  by  the  rep-  on  which  its  invalidity  depends, 

lication,  a  rejoinder  which  was  a  mere  5.  Tracy  v.  Rathbun,  3  Barb.  (N.  Y.) 

reiteration  of  the  plea  was  held  not  to  543;  Smith  v,  Lloyd,  9  Exch.  563. 

be  an  answer  to  that  which  confessed  6,  Tracy  v,  Rathbun,  3  Barb.  (N.  Y.) 

and  avoided  it.     Macfarland  v.  Dean,  543;  McCue  v.  Washington,  3  Cranch 

Cheves  L.  (S.  Car.)  64.  (C.  C.)  639. 

Bmoinder  a  Sepetition  of  Flea  in  Eifeot  7.  Hoard  v.  Garner,  i  Sandf.  (N.  Y.) 

t  Jdnder  of  Issue.  —  A  rejoinder  to  a  614,  holding  that  a   rejoinder  setting 

replication  was  in  part  a  repetition  of  forth  as  the  causes  of  delay  in  foreclos- 

the  pleas,  and  for  the  rest  denied  the  ure  proceedings  the  institution  of  two 

facts  alleged  in  the  replication,  but  be-  distinct  suits  by  other  parties,  in  the 

cause  it  was  in  eflfect  a  taking  of  the  Court  of  Chancery,  against  the  plaintiff 

issue  upon  the  replication  it  was  held  and  defendant  in  this  action,  the  mort- 

good  upon  demurrer.   The  plaintiff,  lak-  gagors  and  other  persons,  affecting  the 

inff  issue  on  it,  filed  two  special  surro-  validity  and  operation  of  the  mortgage, 

joinders,  which  after  the  manner  of  the  was  bad,  as  such  matter,  though  appro* 

rejoinder  harked   back   upon  matters  priate  testimony  on  behalf  of  the  de- 

ftlready  presented.    To  the  surrejoin-  fendant  on  the  issues  already  taken  bv 

ders  there  was  a  demurrer  which  was  the  replication,was  improperly  pleaded, 
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4.  Kateriality.  —  AH  material  allegations  set  out  in  the  oppo- 
site party's  last  pleading  must  be  answered  directly  and  suc- 
cinctly,* and  it  is  insufficient  to  evade  them  and  set  out  imma- 
terial matters,  thus  tendering  an  issue  which  on  verdict  would 
not  determine  the  merits  of  the  controversy  and  would  leave  the 
court  at  a  loss  for  which  of  the  parties  to  give  judgment.*  Imma- 
terial averments  in  a  pleading  need  not  be  noticed  in  the  subse- 
quent pleading.* 

AUegatioiiB  of  Time  and  Plaoe.  —  When  material,  an  omission  of  any 
statement  as  to  the  time  and  place  when  and  where  the  several 
acts  set  up  in  the  pleading  took  place  will  render  it  defective  in 
form  and  open  to  a  demurrer.^ 

5.  Gonnstency  —a.  In  General  —  Rejoinder  Hut  Hot  Depart  from 
Plea.  —  The  defendant  must  conform  his  rejoinder  to  a  mainte- 
nance of  the  defense  made  by  his  plea,  and  is  not  allowed  to  shift 
his  ground  so  as  to  bring  forward  a  new  and  independent  defense 
departing  from  it.*  This  is  in  pursuance  of  a  cardinal  rule  of 
pleading  that  the  allegations  of  the  pleader  must  be  consistent 

1.  Andrus  v.  Waring,  20  Johns.  (N.  16  Mass.  i;  Hapgood  v,  lioughton,  8 
Y.)  153;    Monroe  County  r.   Beach,  9     Pick.  (Mass.)  451. 

Wend.   (N.    Y.)    144;    Union    Hank   v.  Mississippi. — Vanzant  v.  Shelton,  40 

Clossey,  11  Johns.  (N.  Y.)  182;  Conard  Miss.  332;    McGavock  v,  Whitfield,  45 

V.  Dowling,  7  Blackf.  (Ind.)  481.  Miss.  452. 

lune  on  Lidnceinent.  —  In  Saiteriee  v.  New  Hampshire.  —  Tarleton  v.  Wells, 

Sterling,  8  Cow.  (N.  Y.)  233,  to  a  plea  2  N.  H.  306. 

of  the  statute  of  limitations  the  plaintiff  AVw    York,  —  Allen   v.   Watson,    16 

replied  that  the  writ  issued  on  a  par-  Johns.  (N.  Y.)  205;  Barlow  v,  Todd,  3 

ticular  day  within  six  years  after  the  Johns.  (N.  Y.)  367;  Andrus  v.  Waring, 

cause  of  action  accrued,  and  that  the  20  Johns.  (N.  Y.)  153. 

defendant  promised  within  six    years  Pennsylvania,  —  M'Sherry  v.  Askew, 

before  that  day;  the  rejoinder  did  not  i  Yeates  (Pa.)  7q. 

answer  the  allegation  that  the  writ  was  England.  —  Ellis   v,    Rowles,    VVilles 

issued  on  such  a  day,  but  took  issue  on  638;    Roberts  v.   Marriot,  £   Mod.  289; 

an  immaterial  point  that  the  writ  was  Fisher  v.  Pimbley,  ii  East  188;  Dud- 

not  sued  out  within  six  years  after  the  low  z/.  Watchorn,  16  East  39;  Elliot  v, 

cause  of  action  accrued.     It  was  held  Lane,  i  Wils.  334;  Palmer  v.  Stone,  2 

that  the  rejoinder  was  bad  as  being  in-  Wils.  96;  Richards  t^.  Hodges.  2  Saund. 

consistent.  84;  Cutler  v.  Southern,  i  Saund.  117; 

2.  LangkopfT  v.  West,  3  Har.  &  M.  Vere  «/.  Smith,  2  Lev.  5;  Sams  v.  Dan- 
(Md.)  197;  McMechan  v.  Hoyt,  16  Ark.  gerfield,  2  Mod.  31;  Long  v.  Jackson, 
303.  2  Wils.  8;  Praed  v.  Cumberland,  4  T. 

Instance  of  Irrelevant  Isine.  —  Where  R.  588. 
the    replication   was   that  an   account        Practioe  Under  the  Englieh  Judicature 

was  not  rendered  within  one  year  in  Acte.  —  The  rejoinder  must  not  allege 

compliance  with  the  condition  of  a  pro-  any  fact  inconsistent  with  the  defense, 

bate  bond,  a  rejoinder  alleging  that  the  3  Steph.  Com.  527. 
account  had   been   rendered  after  the        Illustrations    of   Departure.  —  In    Co. 

expiration  of  the  year  and  had  been  Litt.    304a    it    is   said:     **  Whensoever 

allowed  was  held  insufficient.     Probate  the      rejoinder     ♦     »     ♦     containeth 

Judge  V.  Tillotson,  6  N.  H.  38;  Probate  matter  subsequent  to  the  matter  of  the 

Judge  V.  Lane,  50  N.  H.  556.  bar,  and  not  fortifying  the  same,  this 

8.  Potter  V,  Titcomb,  10  Me.  53.  is   regularly   a  departure,   because    it 

4.  Barnes  v.   Matteson,   5  Barb.  (N.  leaveth   the  former  and  goeth  to  an- 

Y.)  375.  other  matter."     Thus  *'  if  a  man  plead 

6.  Florida.  —  Lanier   v.   Chappell,    2  performance     of     covenants    and    the 

Fla.  621.  plaintiff  reply  that  he  did  not  such  an 

Massachusetts,  —  Keay    v,   Goodwin,  act  according  to  his  covenant,  the  de- 
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with  each  other.     The  declaration   must  be  supported  by  the 
replication ;  the  plea  by  the  rejoinder.* 

fendant  saith  that  he  offered  to  do  it  such  matter  in  the  rejoinder.  Ellis  v. 
and  the  plaintiff  refused  it,  this  is  a  de-  Rowles,  Willes  638.  Aliter^  if  they 
parture,  because  the  matter  is  not  par-  were  not  aware  of  it  at  that  time* 
suant;  for  it  is  one  thing  to  do  a  thing  Dixon  z/.  James,  2  Lutw.  1238. 
and  another  to  offer  to  do  it,  and  the  An  Excuse  for  Nonperformance  can- 
other  refused  to  do  it;  therefore  that  not  be  rejoined  after  a  plea  of  perform- 
sbould  have  been  pleaded  in  the  former  ance.  This  would  be  "  saying  *  yes  ' 
plea."  and  *  no  '  to  the  same  point  of  contro- 
Where  ike  Defendant  Pleads  Non  versy."  Warren  v.  Powers,  5  Conn. 
Damnificatus  generally  and  the  plain-  373.  To  the  same  effect  see  White  v, 
tiff  replies  and  shows  how  damnified,  a  Clever,  2  Ld.  Raym.  1449;  Arron  v. 
rejoinder  that  the  plaintiff  was  danini-  Crispe,  i  Salk.  221;  Racine  r.  Barnes, 
fied  de  injuria  sua  is  a  departure.  6  Wis.  472;  Ordinary  z^.  Bracey,  I  Bre  v. 
Richards  v,  Hodges,  2  Saund.  83.  (S.  Car.)  191;  McGowan  v,  Caldwell,  i 

Where  the  Statute  of  Limitations  Was  Cranch  (C.  C.)  481. 

Pleaded,  and  the  reply  justified  neglect  Where  the   Statute  of  Limitations  of 

in  suing  by  reason  of  insanity,  it  was  '  One  State  is  pleaded  and  the  plaintiff 

held  a  departure  to  rejoin  that  prior  to  replies  a  saving  clause  of  the  statute,  a 

the  commencement    of    the    suit    the  rejoinder  of  the  statute  of  limitations 

plaintiff  had  been  judicially  declared  a  of  another  state  is  an  abandonment  of 

lunatic  and  that  the  causes  of  action  the  plea.     Harper  v.  Hampton,  i  Har. 

mentioned  in  the  replication  accrued  to  &  J.  (Md.)  453. 

the  plaintiff's  committee  and  not  to  the  Confessing  and  Avoiding  in  the  rejoin- 

plaintiff.    Smith  v.  Fetter,  61  N.  J.  L.  der  a  matter  denied  in  the  plea  is  a  de- 

102.  parture.     Munro  v.  Alaire,  2  Cai.  (N. 

Departure  from  Plea  of  Omnia  Per-  Y.)  320;    Andrus  f.  Waring,  20  Johns. 

fcrmavit,  —  In  Probate  Judge  v.  Lane,  (N.  Y.)  153. 

50  N.  H.  556,  the  plaintiff's  third  repli-  Where  Liberum  Tenementum  Is 
cation  to  a  plea  of  omnia  performavit  Pleaded,  —  In  Dutton  v.  Hold  en,  4 
alleged  that  the  executor  did  not.  Wend.  (N.  Y.)  643,  it  was  said  that 
within  one  year,  render  a  just  and  true  where  liberum  tenementum  is  pleaded  it 
account,  although  goods  came  into  his  is  no  departure  to  rejoin  to  a  demise 
hands.  A  rejoinder  alleged  that  the  alleged  in  the  replication  that  it  con- 
executor  "  made  and  returned  to  said  tained  a  reservation  to  do  what  was 
judge,  upon  oath,  a  just  and  true  ac-  complained  of  as  a  trespass.  Citing 
count  of  his  said  administration  within  Fisher  v,  Pimbley,  11  East  188. 
thirteen  months  of  the  date  of  said  After  Pleading  No  Award  \i  vrSiS  con- 
writing  obligatory,  to  wit,  on  the  23d  sidered  inconsistent  to  rejoin  a  per- 
day  of  March,  1869;  and  the  said  formance  of  the  award  or  that  there 
judge,  after  examining  said  account,  was  not  a  breach,  or  to  confess  the 
and  after  hearing  such  objections  as  award  in  fact,  but  allege  that  it  was  le- 
the  parties  interested  in  said  estate  gaily  void.  House  v.  Lander,  i  Lev.  85. 
chose  10  make,  if  any,  allowed  said  ac-  Where  the  Aboard  Was  Not  Set  Out 
count,  by  which  settlement  all  damages  Correctly  in  the  replication  a  rejoinder 
occasioned  to  the  party  or  parties  inter-  setting  out  the  award  verbatim  was 
ested  in  this  suit  for  not  returning  said  considered  to  support  the  plea  of  no 
account  within  one  year  were  settled  award,  because  it  showed  no  legal  and 
and  allowed."  This  was  held  to  be  a  valid  award  under  the  submission, 
departure.  Fisher  v,  Pimbley,  11  East  188. 

Consideration  for  Note.  —  Where  the  ConneetieiLt  Statute.  —  In  Edwards  v. 

plea  sei  up  no  consideration  for  a  note.  White,  12  Conn.  28,  the  correctness  of 

and  the  rejoinder  was  the  failure  of  a  the  decision  in  Warren  v.  Powers,  5 

small  part  of  its  consideration,  it  was  Conn.  373,  above  cited,  was  questioned. 

held  a  departure.     Kilgore  v.  Powers,  the  court  having  regard   to  the  con- 

S  Blackf.  (Ind.)  22.  structioii  of  a  Connecticut  statute  au- 

Matter  of  Estoppel,  —  If  the  defend-  thorizing   the    rejoining    of    "several 

ants  knew  of  the  matter  constituting  matters  by  distinct  rejoinders." 

the  estoppel  at  the  time   when   they  1.  Per  James,  J.,  in  Wiard  v.  Sem- 

pleaded,  it  is  a  departure   to  set  out  ken,  19  D.  C.  475. 
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DeptrCuM  Im  VU^din^  SubMqmnt  to  BeJoisdMr.  —  The  surrejoinder  must 
not  vary  from  the  case  made  by  the  replication,*  and  presumably 
the  rebutter  and  surrebutter  should  not  shift  from  the  position 
taken  up  by  the  preceding  pleadings  of  the  defendant  and  plain- 
tiff respectively.* 

OottiiitMit  Xattert  IU7  Be  M  Vp.  —  The  rejoinder  or  any  later  plead- 
ing, however,  may  set  up  matters  as  an  answer  to  the  facts  stated 
in  the  opposite  party's  pleadine  which  are  not  inconsistent  with 
the  pleader's  previous  pleading  * 

*.  Immaterial  Departure.  —  A  variance  from  the  jjarty's 
previous  pleadings  in  time,  place,  or  other  matter,  when  imma- 
terial, is  not  a  demurrable  defect.* 

6.  Double  Pleading  —a.  At  Common  Law.  —  Rejoinders  and 
all  subsequent  pleadings  are  bad  if  they  tender  several  distinct 
answers  to  the  pleadings  to  which  respectively  they  are  applicable.* 

1.  Dawes  v,  Winehip,  16  Mass.  291;  S.)    163;     McCue     v.    Washington,    3 

Aadrus  v.  Waring,  20  Johns.  (N.  Y.)  Cranch  (C.  C.)  639. 

153.  Bijoindsr  to  ITsw  Afldgnme&t.  —  Where 

t.  See  tt*pra^  I.  I.  In  General,  the  defendant  may  (ile  as  many  pleas 

Aider  by  Btatato.  —  When  (he  subject  as  he  desires,  a  novel  assignment  has 

of  the  adversary's  pleading  is    such  been  held  to  place  him  in  the  position 

that  the  pleader  cannot  answer  specially  of  a  defendant  pleading  to  a  declara* 

without  departing   from  his   previous  tion,  and  he  may   then   file  as  many 

pleadings,  but  must  take  Issue   upon  rejoinders  as    necessary.     Crockett  zf, 

the  opposite  party's  pleading,  a  non-  Lashbrook,  5  T.  B.  Mon.  (Ky.)  534. 

joinder  of  issue  is  cured  by  the  statute  Isiiiee    Kot    Appearing    on    Boeozd.  — 

of  jeofails.     Southside  R.  Co.  v.  Dan-  When  a  consignor  of  goods  sued  ihe 

iel.  20  Gratt.  (Va.)  344;  Griffie  v,  Mc-  consignees  for  the  proceeds  of  the  sale 

Coy,  6  W.  Va.  201.  of  goods  consigned  to  them,  and  they 

8.  Racine  v.  Barnes,  6  Wis.  472,  set  up  a  claim  against  him  on  account 
holding  that  where  performance  had  of  their  expenditures  incurred  in  fit- 
been  pleaded  a  rejoinder  of  any  de-  ting  the  goods  for  market,  it  was  held 
fense  to  the  breaches  assigned  in  the  that  the  consignor  could  not  rejoin 
replication  was  allowable.  See  also  their  negligence  in  failing  to  bring  an 
Ellis  V,  Rowles,  Willes  638;  Dixon  v,  action  against  the  carriers  and  owners 
James,  a  Lutw.  1238,  and  generally  of  the  ship  for  damage  done  to  the 
cases  cited  supra.  In  the  first  note  to  goods  as  a  reply  to  their  claim  for  re- 
this  subsection.  imbursemenl,  but  was  driven  to  an  ac- 

4.  Thompson  v.  Fellows,  21  N.  H.  tion  against  them  for  damages.  The 
430,  holding  that  a  surveyor's  warrant  court  said:  **  If  it  could  be  done,  then 
being  as  valid  and  effectual  without  a  the  case  would  be  an  anomaly  —  it 
seal  as  with  one,  it  is  immaterial  to  would  present  an  instance  of  four  is- 
omlt  such  an  allegation  from  the  re-  sues  tried  in  one  cause  and  one  only 
joinder  when  the  warrant  is  set  out  in  of  them  upon  the  record."  Thus 
the  plea  as  being  under  seal.  See  also  there  would  be  the  original  claim  in 
McMechan  v,  Hoyt,  16  Ark.  303.  assumpsit  on  the  record,  one  on  ac- 

5.  Gray  v.  White,  5  Ala.  490;  Stiles  count  of  the  defendants  not  on  the  rec- 
V.  Lacy,  7  Ala.  17;  Ryan  v.  Vanlan-  ord,and  a  third  on  the  plaintiffs'  claim 
dingham,  25  111.  128;  Neff  v.  Powell,  6  for  damages  also  not  on  the  record. 
Blackf.  (Ind.)42o;  Slocumb* ».  Holmes,  *'  Nor  do  the  issues  stop  here,  for  to 
I  How.  (Miss.)  139;  Probate  Judge  v.  his  rejoinder  of  negligence,  the  plain- 
Lane,  50  N.  H.  556;  Satterlec  v.  Ster-  tiffs  in  error  would  be  entitled  to  sur- 
ling,  8  Cow.  (N.  Y.)  233;  Monroe  rejoin  that  this  was  not  a  case  where 
County  r.  Beach,  9  Wend.  (N.  Y.)  144;  the  carrier  and  the  ship  owners  were 
M'Clure  V.  Erwin,  3  Cow.  (N.  Y.)3i3;  liable,  and  therefore,  no  negligence 
Barnes  v,  Matteson,  5  Barb.  (N.  Y.)  could  be  imputed  to  them  in  not  suin^ 
375;  U.  S.  V,  Cumpton,  3  McLean  (U.  for  the  damage   done   to  the  cotton. 
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Sketion.  —  The  defendant  may  elect  which  of  several  rejoinders 
he  will  adopt.* 

XAtten  Tending  to  On«  Issue.  ^-  But  where  the  several  matters  con- 
tained in  the  rejoinder  or  later  pleading  all  tend  to  the  same  con- 
clusion it  will  not  be  double.*  And  the  pleader  will  accordingly 
not  be  precluded  from  the  introduction  of  several  facts  into  his 
surrejoinder  if  they  form  one  connected  proposition.* 

DupUdtjin  Adversary**  Pltadlng.  —  Where  there  is  double  pleading 
in  the  replication,  if  there  is  no  demurrer  therefor  there  must  be 
rejoinders  to  each  replication  severally ;  ^  so  also  where  the 
rejoinder  is  double  the  surrejoinder  should  answer  both  parts** 

*.  Under  Statutes.  —  Where  statutes  of  the  different  states 
of  the  Union  have  so  provided,  more  than  one  rejoinder  or  subse- 
quent pleading  is  permitted:  in  some  cases,  however,  It  is  neces- 
sary  to  move  the  court  for  leave  to  plead  double.* 

Kor  would  that  isftue  appear  upon  ihe  every    legal  matter  of  defense.    The 

record."     Btown  r.   Clayton,   12  Ga.  court    said:      '*  The    two    averments, 

564.  therefore,  form  one  connected  proposi- 

if  on  B  Oemtimr  the  Court  Considers  tion,  and  are  constituent  parts  of  the 
Them  they  will  be  deemed  to  have  been  same  enthe  defense."  Ctting  Robin- 
filed  by  leave.  Ryan  v.  Vanlandin;^-  son  v.  Raley,  i  Burr.  316;  Currie  v. 
ham,  25  111.  T28.  Henry,  2  Johns.  (N.  Y.)  433;    Patcher 

I.  Slocamb    v.     Holmes,     1     How.  v.  Sprague,  2  Johns.  (N.  Y.)  a62. 

(Miss.)  139.  comparison  of  Beplloation  and  Rijoinder 

1  M'Ciure  v.  Erwin,  3  Cow.  (N.  Y.)  in  This  Respect.  —  Where  the  blainiil! 
313.  In  this  case  the  point  or  main  could  not  avoid  a  statute  of  limitations 
proposition  which  a  rejoinder  sought  to  without  showing  in  his  replication  a 
establish  was  that  a  judgment  recov-  suit  brought  and  a  new  promise,  these 
ered  against  the  plaintiff  was  recovered  fact$  would  combine  to  make  but  one 
against  him  ihtough  his  own  neglect  or  point  therein;  but  a  denial  of  either 
default,  in  not  availing  himself  in  his  fact  in  the  rejoinder  would  be  sufficient 
defense  of  the  fact  that  a  suit  was  not  to  bar  the  plaintiff,  and  a  denial  of  both 
commenced  .within  a  year  after  the  would  therefore  be  double.  Tutlle  v. 
escape,  and  in  order  to  maintain  that  Smith,  10  Wend.  (N.  Y.)  3S6. 
proposition,  the  defendants  averred  8.  Potter  v.  Titcomb,  10  Me.  53,  hold- 
that  they  had  no  notice  of  the  suit,  and  Inc^  that  where  it  was  necessary  to 
that  the  plaintiff  defended  It  without  bring  tlie  neglect  of  an  administrator 
their  privity  or  knowledge.  It  was  to  cause  certain  notes  belonging  to  his 
held  tnat  this,  of  itself,  was  no  ground  intestate's  estate  within  the  terms  of 
of  defense;  for  if  the  plaintiff  had  set  the  condition  of  the  administration 
up  every  matter  of  defense  within  the  bond,  a  surrejoinder  alleging  that  the 
power  of  the  defendants,  they  were  not  notes  were  due  and  a  part  of  the  estate 
injured  bv  the  omission.  It  became  and  that  the  defendant  was  well  aware 
Important,  therefore,  only  when  con-  of  those  facts  was  neither  multifarious 
nected  with  the  subsequent  averment  nor  double. 

that  the  plaintiff  omitted  to  avail  him-  The  Idsne  tendered  KiistBe  on  a  Single 

self  of  a  legal  defense.     Kor  would  the  Point,  though   it   may  include   several 

Utter  averment  alone  have  been  suffi-  facts.     U.  ^.  v,  Cumpton,  3  McLean 

cietit.    The  plaintiff,  in  his  replication,  (U.  S.)  163. 

had  distinctly  charged  the  defendants  4.  Com.  Dig.,  tit.  Pleader,  H. 

with  notice  of  the  suit.     If  that  aver-  5.  Neff  v,   Powell,  6  Blackf.   (Ind.) 

ment  was  material,  and  the  defendants  420. 

had  omitted  all  answer,  the  notice  6.  Alabama.  —  Under  a  statute  pro- 
would  have  stood  confessed  upon  the  vlding  that  *'  the  defendant  in  any 
record,  and  would  have  been  a  com-  cause  may  plead  as  manv  several  mat- 
plete  answer  to  the  allegation  that  the  ters  as  he  may  judge  necessary  to  his 
plaintiff  had   not  availed   himself   of  defense,*'  there  cannot  be  two  rejoln- 

88  Volume  XVIII. 


SuAeieney                            REJOINDERS  AND  and  BaqnisitM. 

7.  TrayeneiL — When  the  traverse  in  the  opposite  party's 
pleading  is  good  and  is  taken  to  a  material  point,  and  when  it 
goes  to  the  gist  and  substance  of  the  action,  there  can  be  no 
traverse  taken  on  it ;  ■  but  where  such  traverse  is  too  narrow, 
idle,  not  well  taken,  or  not  pertinent  to  the  matter,  but  is  of  that 

ders  to  the  replication.     Gray  v.  White,  or    agreements    contained   in  any  in- 

5  Ala.  490.  denture,  deed,  or  writing,  or  upon  any 

Arkuuuui.  —  A  statute  permitting  a  bonds  with  conditions  other  than  for 
defendant  to  file  as  many  pleas  as  the  payment  of  money,  could  not  re- 
necessary  was  held  not  to  extend  to  re-  join  several  matters  to  any  one  breach 
joinders.  By  another  statute,  however,  assigned  in  a  replication.  To  obviate 
the  courts  were  empowered  to  allow  this  hardship  on  the  defendant,  who 
more  than  one  rejoinder  whenever  such  was  practically  deprived  of  the  benefit 
course,  in  their  opinion,  became  neces-  of  the  act  authorizing  him  to  plead  sev- 
sary  to  attain  the  ends  of  justice,  eral  matters  in  his  defense  because  on 
State  Bank  v.  Minikin,  12  Ark.  715.  such  a  bond  the  plaintiff  was  permitted 

Conneotiont.  —  As  early  as  1S22  it  was  to  declare  generally  without  assigning 
provided  that  in  actions  on  contracts  breaches,  the  Supreme  Court  adopted 
with  conditions  not  set  out  in  the  plain-  a  rule  that  if  the  plaintiff  should  de- 
tiff's  declaration,  the  defendant  might,  clare  generall),  without  assigning 
with  leave  of  the  court,  rejoin  to  a  rep-  breaches,  the  defendant,  upondemand- 
lication  setting  forth  breaches  of  such  ing  oyer  of  the  bond  or  deed,  might 
conditions  as  many  several  matters  by  also  in  writing  require  the  plaintiff  to 
distinct  rejoinders  as  he  might  have  deliver  to  the  defendant,  together  with 
pleaded  had  the  conditions  and  a  copy  of  such  bond  or  deed,  a  specifi- 
breaches  thereof  been  set  forth  in  the  cation,  in  the  nature  of  a  particular,  of 
declaration.  Warren  v.  Powers,  5  the  breach  or  breaches;  and  that  the 
Conn.  373.  defendant  should  have  as  much  time  to 

Illinois.  —  It  seems  that  leave  of  the  plead  to  the  action,  after  the  delivery 

court  is  required  to  file  more  than  one  to  him  of  such  oyer  and  specification, 

rejoinder.      Where    several    are    filed  as  he  had  at  the  time  of  demanding  the 

without  such  leave,  all  of  them  but  the  same.     And  further  it  was  ordered  that 

first  are  as  if  never  filed,  and  are  not  the   plaintiff  should  not  be  at  liberty, 

properly    before   the   court.     Ryan    v.  without  leave  of  court,  to  assign  in  his 

Vanlandingham,  25  III.  128.  replication  or  other  pleading  any  other 

HaasaehnsetU.  —  Under     Gen.     Stat,  or  further  breaches.      Van  Voorst   v, 

Mass.  (i860),  c.  129,  ^  23  (Pub.  Stat.  Morris  Canal,  etc.,  Co.,    20  N.  J.   L. 

1882,  c.  167,  §  24).  no  further  pleading  167. 

except  by  order  of  court  is  required  Hew  York. —  Under  the  law  extant  in 

after  the  answer.     Montague  v.  Bos-  New  York  in  1831,  a  double  surrejoin, 

ton,  etc..  Iron   Works,  97   Mass.   502;  der  was  not  allowed,  although  a  double 

Cook    V.    Shearman,    103     Mass.    21;  rejoinder   was.     Oakley  r.  Romeyn,  6 

School    Dist.  V.   Boston,  etc.,   R.  Co.,  Wend.  (N.  Y.)  521. 

102  Mass.  552.  Sorrejoinders  Should  Speoifloally  Befer 

Kistisuppi.  —  A   statute   in   force   in  to  Bejoinders. —  Where    several   plead- 

1834,   allowing   to   the  defendant   the  ings  are  allowed  no  effect  should  be  ac- 

right  of   pleading  as   many   pleas   as  corded  to  a   vague  attempt  to  assign 

might  be  necessary,  was  held   not  to  generally  surrejoinders  to  rejoinders, 

apply     to     rejoinders.        Slocumb    v.  Western  Assur.  Co.  r.  Hall,  (Ala.  1898) 

Holmes,  i  How.  (Miss.)  139.  24  So.  Rep.  936. 

Kew  Hampshire.  —  Gen.  Stat.  N.  H.,  1.  Brack  v.  Blanchard,  20  N.  H.  333; 
c.  208.  §  4  (Pub.  Stat.  1891,  c.  223,  §  4),  Bennet  v.  Filkins,  i  Saund.  22,  note  2. 
does  not  permit  more  than  one  rejoin-  Ho  Admiition  of  Faots  in  Indaoomoit. 
der  to  a  single  replication.  Probate  —  Where  the  rejoinder  traverses  a  ma- 
Judge  r.  Lane,  50  N.  H.  556.  terial  part  of  the  replication  the  plain- 
Hew  Jeney.  —  Elm.  Dig.  422  did  not  tiff  can  surrejoin  only  by  taking  issue, 
authorize  a  defendant  to  rejoin  several  but  by  so  doing  there  is  no  admission 
matters,  and  as  a  result  the  defendant  of  the  ttuth  of  facts  stated  by  way  of 
in  an  action  on  a  bond  for  any  penal  inducement  to  the  material  traverse, 
sums  for  nonperformance  of  covenants  Fowler  r.  Clark,  3  Day  (Conn.)  231, 
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which  is  sufficiently  confessed  and  avoided  before,  it  may  be 
passed  by  and  another  traverse  may  be  tendered.^ 

Quality  of  Travene.  —  The  traverse  should  be  as  broad  as  the 
material  averments  of  the  pleading  it  denies,  and  one  in  the 
nature  of  a  negative  pregnant  is  objectionable.* 

Speoial  Trarena,  —  This  form  of  traverse  is  admissible,  although 
little  used.  When  adopted  in  the  rejoinder  or  any  later  pleading 
there  must  be  an  inducement  alleging  matter  inconsistent  with 
the  replication  or  pleading  to  which  it  is  applicable,  but  without 
a  direct  denial  of  it,  so  as  to  lay  the  foundation  of  the  formal 
traverse.' 

VI  Seyekaitce  of  Pabties.  —  It  seems  that  where  all  the 
defendants  have  joined  in  pleas  in  bar  and  in  rejoinders,  thereby 
uniting  their  defense,  one  of  them  cannot  afterwards  interpose  a 
separate  rejoinder  going  to  his  personal  discharge.^ 

VH  WaIVEB  of  Defects  in  PeIOB  PLEADIHGS.  —  AU  Formal  DefeoU 
in  the  last  pleading  of  the  opposite  party  are  waived  by  pleading 
to  it.    Thus,  by  rejoining  such  defects  in  the  replication  will  be 

1.  Breck  v,  Blanchard,  20  N.  H.  323.  That  an  immaterial  traverse  might  be 

la  this  case  the  defendant  justified  in  passed  over  and  the  matter  of  the  in- 

trespass    by    virtue    of    an   execution  ducement  traversed,   which  had   been 

issaed    upon    a    judgment    obtained  properly  done  in  this  case  by  the  de- 

agatnst  the  plaintiff  and  others,  and  fendants. 

ihe  plaintiff  replied  that  the  judgment  2.  Probate  Judge  v.  Ordway,  23  N. 

had  been  paid,  without  this,  that  at  the  H.  205,  holding  where  the  replication 

time  of  the  arrest  it  was  in  full  force  said  that  a  balance  of  the  expenses  of 

and  in  no  part  paid  or  satisfied.     It  administration  of  an  estate  was  unpaid, 

was  held  tnat  a  rejoinder  that  the  judg-  that  a  rejoinder  that  no  balance  was 

ment  was  not  paid  as  averred,  taking  unpaid  of  the  expenses  of  administra- 

no  notice  of  the  formal  traverse  offered  tion  of  said  estate,  so  far  as  the  same 
in  the  replication,  was  good,  because  'had  been  incurred  at  a  particular  time, 

the  traverse  was  of  matter  not  alleged  was  not  a  denial  of  the  statement  of 

in  the  plea,  that  the  judgment  was  in  the  replication,  but  was  in  fact  a  nega- 

Jull  force  at  the  time  of  the  arrest;  and  tive    pregnant    tacitly    admitting    the 

't  Was  too  narrow,  that  the  judgment  facts  it  seemed  to  controvert.     See  also 

was  in  full  force  and  in  no  part  satis-  McCue  v.  Washington,  3  Cranch  (C. 

fied;   for  if  a  part  remained   unpaid,  C.)  639. 

the  arrest  would  have  been  justified.  3.  Bowman  v.  Harper,  17  N.  H.  571. 

In  Richardson  v,  Orford,  2   H.  Bl.  4.  Andrus  v.  Waring,  20  Johns.  (N. 

182.  avtrruiinj^  the  judgment   of   the  Y.)  153. 

King's  Bench  in  the  same  case,  riVr^  4  Denial    of    Hew    FromiBe    by    Several 

J"  ^-  439,  it  was  observed  by  Eyre,  Befendants.  —  Where     the     replication 

^'  ]•»  that  **  the  first  traverse  was  of  averred  a  new  promise  by  several  de- 

the  right  of  all  the  king's  subjects  to  fendants,  a  rejoinder  by  one  defendant 

nsh  in  the  arm  of  the  sea,  stated  by  the  that  he  did  not  promise  is  insufficient, 

defendants;     now  this  was  clearly   a  as  it  admits  that  the  others  did.     Tracy 

hid  and  immaterial  traverse,  for  it  was  v.  Rathbun,  3  Barb.  (N.  Y.)  543. 

"'><  only  a  traverse  of  an  inference  of  In  Treepoae,  where  all  the  defendants 

law,  but  it  was  so  taken  that  if  at  the  pleaded  not  guilty,  and  one  of  them 

tnal  it  had  been  proved  that  it  was  the  filed  a  further  plea  in  justification,  the 

^^Parate    right  of  others  and    not   of  replication  was  that  he  used  more  force 

^"^  plaintiffs,  the  issue  must  have  been  than  necessary.     A  rejoinder  that  all 

'ound  for  the  plaintiffs,  not  only  with-  the  defendants  did  not  use  more  force 

<'Ul  their  being  obliged  to  prove  either  than  necessary  did  not  pursue  the  plea, 

possession  or  right,  but  where  in  fact  Morrow  v.  Belcher,  4  B.  &  C.  704,  10 

they  had  neither  possession  nor  right."  E.  C.  L.  442. 
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waived,*  even  if  a  demurrer  has  been  filed  thereto.* 

Bnbitantiai  Befeou  jTttt  Coxid.  —  Substantial  defects  in  a  replication 
will  not  be  made  good  by  any  implication  in  the  rejoinder ;  but 
if  the  matter  be  good  though  defectively  pleaded,  a  rejoinder 
admitting  the  matter  and  tendering  an  issue  on  other  matters  will 
make  the  replication  good.' 

THI.  PEMITBftBB —  1.  In  OenenJ.  —  As  a  general  rule  advantage 
of  any  insufficiency  in  a  rejoinder  or  subsequent  pleading  may  be 
taken  by  demurrer,**  but  the  demurrer  will  bring  into  view  the 
whole  record  and  will  be  applied  to  the  first  material  defect  in 
the  pleadings.* 

&.  IneonaiiteiLcy.  —  Whether  or  not  inconsistency  is  a  defect  of 
form  or  of  substance  is  not  clearly  settled.     In  order  to  take 

1.  Tarlelon  v.  Wells,  2  N.  11.  306,  not  admit  the  necessity  of  the  gale  he 
holding  that  duplicity  and  a  wrong  con-  ought  to  have  traversed  it.  If  he  in- 
clusion of  the  replication  were  watered,  tended  to  avail  himself  of  the  defective 
S^e  also  Tuckey  v.  Hawkins,  4  C.  B.  averment  of  the  necessity  he  ought  to 
655,  56  E.  C.  L.  655.  have  demurred.     He  has  taken  neither 

A  Bnntjoinder  will  cure  a  departure  in  of  these  methods,   but  has  pleaded  a 

the  rejoinder.     Keay  r.  Goodwin,   16  bad    rejoinder  in   which   he    has    not 

Mass.  I.  traversed  the  necessity  of  the  gate  and 

A  ICoti^B  f6r  Jvd^meat  Hon  ObstoaU,  has  thereby  admitted  it.'* 

on  the  ground  that  the  caption  of  a  re-  4.  Edwards  v.   White,    12  Conn.  34; 

ply  did  not  state  that  it  was  a  counter-  Herring  r.  Poritz^  6  111.  App.  208;  Sat- 

claim,  will   not   be  granted   where  the  tetlec  v.  Sterling,  8  Cow.  (N,  Y.)  233; 

defect  has  been  waived  by  a  rejoinder.  Tracy  v.  Rathbun,  3  Barb.  (N.  Y.)  543; 

Nutter  V.  Johnson.  80  Ky.  426.  Union  Bank  v.  Clossey,  11  Johns.  (N. 

2.  Aurora  City  v.  West,  7  Wan.  (U.  Y.)  182;    Barnes  v.  Matteson,  5   Barb. 
r;                                        S.)  82.  (N.  Y.)375;  Rippinghall  v.  Lloyd,  5  B. 

8.  Cutler  v.  Southern,  i  Saund.  117.  &  Ad.  742.  27  E.  C.  L.  169. 

'                                          In  Spear  v.  Bicknell,  5  Mass.  125,  the  i.  Beinvrrer   Carritd  Bade.  —  In   Mc- 

j'                                        plaintiff  in  his  declaration  alleged  that  Gavock  v,  Whitfield,  45  Miss.  452,  the 

a  trespass  had  been  committed  by  the  plaintiff  counted  upon  a  note  given  by 

defendant  upon  his  close.     The  defend-  a  husband  and  wife,  the  pleas  set  up 

ant  pleaded  that  the  place  in  question  the  coverture  of  the  wife,  and  the  repli- 

was  part  of  a  public  highway,  and  that  cation  was  that  the  consideration  of  the 

•                                       at  the  time  when  the  alleged  trespass  note  brought  the  contract  within  the 

was  committed  a  gate  obstructed  his  terms  of  a  statute  in  reference  to  mar. 
passage  across  the  highway  which  he  ried  women,  and  that  she  was  bound 
opened,  as  he  was  entitled  to  do.  The  by  it.  No  new  matter  in  avoidance 
replication  admitted  that  the  said  place  was  rejoined,  and  the  surrejoinder  did 
was  a  portion  of  the  highway,  but  not  introduce  any  facts  in  support  of 
^  alleged  that  the  inhabitants  of  a  certain  the  declaration  and  replication.  A  de- 
place  and  their  lessees,  of  whom  he  murrer  to  the  surrejoinder  was  carried 
was  one,  were  entitled  to  keep  up  a  back  to  the  plea,  which  was  bad  on  the 
gate  for  the  preservation  of  the  grass  ground  that  the  coverture  of  the  wife 
at  such  seasons  of  the  year  as  was  nee-  was  no  defense  to  the  husband  and 
essary,  and  that  at  the  time  of  year  in  would  not  bar  a  recovery  against  him. 
which  the  alleged  trespass  was  com-  On  Demvrrer  to  a  SvnrtfoiBder,  the  re- 
mitted he  had  found  it  necessary  to  joinder  being  defective,  judgment  will 
erect  the  gate  in  question.  The  re-  be  for  the  plaintiff,  if  in  that  pleading 
joinder  did  not  traverse  the  allegation  the  first  fault  was  committed.  Ordinary 
of  ihe  necessity  for  the  gate  at  such  v.  Bracey,  i  Brev.  (S.  Car.)  191. 
time,  but  did  traverse  several  other  dis-  Where  9o  Cavse  of  Aotian  appeared  in 
tinct  matters,  and  it  was  held  bad  for  a  surrejoinder  it  was  held  that  there 
duplicity.  It  was  considered  by  the  should  be  judgment  for  the  defendant, 
court  that  the  rejoinder  avoided  a  trial  although  the  rejoinder  was  bad.  Keay 
on  the  merits.     If  the  defendant  *'  did  v.  Goodwin,  16  Mass.  i. 
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advantage  of  this  defect  demurrers  both  special  and  general  have 
been  used  at  different  times.  The  preponderance  of  opinion, 
howevetf  seems  to  be  that  a  general  demurrer  will  suffice  to  raise 
the  point.^ 

8.  I>oiible  Pleading.  —  The  opposite  party  may  demur  specially 
lor  double  pleading  on  the  part  of  his  adversary.* 

1  Wrong  Condnaion.  —  Advantage  of  an  erroneous  conclusion 
roust  be  taken  by  a  special  demurrer,  as  the  error  is  one  of  form 
only.* 

,  Wkere  a  TriTokos  B^^iader  was  put    son,  14  Johns.  (K.  Y.)  153;  Andrus  v. 


in  for  cltrlay  and  the  defendant  refused 
to  waive  it  and  take  issue  the  plaintiff 
was  permitted  to  sign  judgment.  Bury 
^'^  Bishop,  I  Saund.  318^. 

to   Both  Parties  to  Amani. — 


Whe 


Waring.  20  Johns.  (N.  Y.)  160;  Munro 
V.  Alaire.  2  Cai.  (N.  Y.)  320;  Smith  v. 
Felter.  61  N.  J.  L.  102;  Ellis  z/.  Rowles, 
WiUes  640;  rascoe  v.  Pascoe,  3  Bing. 
N.  Cas.  898,  32  E.  C.  L.  374;  Wright  v. 


re   on  demurrer  lo  a  replication  it     Burroughes,  3  C.   B.  690,   54  E.  C.  L. 
^eiaed  that  both  the  rejoinder  and  the     690;    Richards    v.    Hodges,   2   Saund. 
^Ig*  ^^cre  not  sufficiently  full  and  con-     84. 
anie*^J?      both    parties    had     leave    to 
(S.  rv^*      Reynolds  v.  Torrance,  3  Brev. 

Paia^^^^al   Demimen    were    used    in 

ru^     ^*   Fox,  16  Mass.  131;  White  v, 

MCv^f^   2  Ld.  Raym.  1449;  Cossens  v. 

Co%%ctis.  Willes26;  NeWU  v.  Boyle,  11 


2.  Neflf  V.  Powell,  6  Blackf.  (Ind.) 
490;  Barnes  v.  Matteson,  5  Barb.  (N. 
Y,)  375;  Stiles  v.  Lacy.  7  Ala.  17;  State 
V.  Green,  4  Har.  &  J.  (Md.)  542;  Nichols 
V.  Arnold.  8  Pick.  (Mass.)  172J  McCue 
V.  Washington,  3  Cranch  (C.  C.)  639, 

Oenersl  Bemnrrer.  —  It   was  said  by 


\^,  &  W.  26;  Scarpellini  v.  Atcheson,  7     Erskine.   J.,   that  **  duplicity  is  not  a 
^   •  «    o*.    __   r-    ^    T    o^ .     Triij_.  _.     ground  of  objection  on  general  demur- 
rer."    Wilkins  v.  Boutcher.  3  M.  &  G. 
807,  42  E.  C.  L.  420. 

^actios  under  English  Jndicatore  Acts. 

—  Ad  inconsistency  or  departure  of  a 

Powers.  5  Conn.  373;  Lamer  v.  Chap-    substantial    character    is  ground    for 

pcU,  2  Fla.  621;  Kilgore  1^.  Powers,  5    striking  the  pleading  out  as  embarrass- 

Hlackf.  (Tnd.)  22;    Keay  v.  Goodwin,     ing.    3  Steph.  Com.  527. 

16  Mass.  i;    Harper  v,   Hampton,   i        8.  Bowman  v.  Harper,  17  N.  H.  571; 

Har.  &  J.  (Md.)  461;  Sterns  v.  Patter-    State  v.  Green,  4  Har.  &  J.  (Md.)  542. 
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Q.  B.  864,  53  E.  C.  L.  864;  Elliot  f. 
Von  Giehn,  13  Q.  B.  632,  66  E.  C.  L. 
632;  Kinder  v.  Paris,  2  H.  Bl.  562. 

Qenend  Demnrren  were  used  in  Mc- 
Aden  v.  Gibson,  5  Ala.  345;  Warren  v. 
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I  Plea  — 1.  Hecesslty  of  Special  Plea  —  ^.  At  Common  Law. 
—  In  assumpsit  and  trespass  on  the  case  a  release  may  be  shown 
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ntft.                                              RE  LEA  SE.  Heoeuity  of  Special  Plaa. 

under  the  common-law  rules  of  pleading  under  the  general  issue, 

and  no  special  plea  is  necessary.*  But  it  has  been  held  that  in  an 
action  of  covenant  a  release  must  be  specially  pleaded.* 
d.  Under  the  Code.  —  Under  the  codes  and  practice  acts  a 

1.  Chicago,  etc..  Coal  Co.  v.  Peter-  in  payment  after  action  brought,   but 

8on,  45  III.  App.  507;  Brown  v.  Balti-  before  trial,  may  be  given  in  evidence 

more,  etc.,  R.  Co.,  6  App.  Cas.  (D.  C.)  under  the  general  issue  of  nonassump- 

237;    Lyon   V.   Marclay,   i  Watts  (Pa.)  sit  in  an  action  on  the  case,  or  that  the 

271;    Shafer  v.  Stonebraker,  4  Gill  &  record  of  a  recovery  from  another  per- 

].  (Md.)  345.     In  this  latter  case  it  was  son  equally  liable  with  the  defendant 

held  that  the  plea  of  not  guilty,  in  an  to  the  payment  of  the  same  sum  for 

action  upon  the  case,  puts  in  issue  not  which  the  action  is  brought  may   not 

only  every  material  fact  contained  in  also  be  given   in   evidence  under  the 

the  declaration,  but  every  defense  ad-  general  issue.     *    *    *     In  the  case  of 

missible  in  evidence  under  such  plea.  Bird  v.  Randall,  3  Burr.  1353,  which 

of  which  the  defendant   should  offer  was  an  action  on  the  case  for  inducing 

testimony.     Under  such  a  plea  the  de-  a  journeyman   to  leave  the  service  of 

fendant  may  give  in  evidence  a  release,  the  plaintiff,  Lord  Mansfield  says:  '  An 

satisfaction,  an  award,  a  license  to  do  action  upon  the  case  is  founded  upon 

the  act  complained  of  —  any  justifica-  justice  and  conscience  of  the  plaintiff's 

tion  or  excuse,  or  whatever  in  equity  case,  and  is  in  the  nature  of  a  bill  in 

and  conscience,  according  to  the  exist-  equity,  and  in  effect  is  so;  and,  there- 

ipg  circumstances,  precludes  the  plain-  fore,  such  a  former  recovery,  release, 

tiff  from  recovering.     See  also  2  Green-  or  satisfaction  need  not  be  pleaded,  but 

^**f  on  Evidence,  §  231 ;  article  Pay-  maybe  given  in  evidence.     For  what- 

*iENT.  vol.  16,  p.  170  ever  will  in  equity  and  conscience,  ac- 

^etion  for  Mousy  Had  and  Beodved —  cording   to  the   circumstances  of   the 

^^  Puis  Darrein  Gontinuanoe.  —  In  Lyon  case,  bar  the  plaintiff's  recovery,  may 

y^  Barclay,   i  Watts  (Pa.)  271,  which  in  this  action  be  given  in  evidence  by 

,    *^  an  action  on  the  case  for  money  the   defendant;    because   the   plaintiff 

4»5i3^  a.nd  received,   the  court,  in  hold-  must  recover  upon  the  justice  and  con- 

^^f^    ^]:aat  a  release  might  be  given  in  science  of  his  case,  and  upon  that  only.' 

^^^^■MTMct    under     the     general    issue,  From  an  attentive  consideration  of  the 

^^^kJL^Ti   executed  after    suit  brought,  principles  contained  in  this  case  of  Bird 

j^5L_ci.  z      •'  It  is  contended  that  it  was  not  v,   Randall,  it  seems  that  satisfaction 

evi<^^nce,  because  it  appeared  on  its  or  release  given  after  suit  brought,  but 

ia«r^    "5.0  have  been  given  after  the  suit  before  trial,  may  be  given  in  evidence 

^^-^     nnstituted.     The    suit    was    com-  in  this  action,  under  the  general  issue. 

10^  "^^^^d  in  April,  1826,  and  the  release  And  with  this  opinion  accords  the  case 

wa.s    ^ivcn  in  September,  1826.     It  was  of  Baylies  v.  Fettyplace,  7  Mass.  325." 

^'^'^     argued  that  it  shoold  have  been  See  also  article  Puis  Darrein  Continu- 

V^^^^^ puis  darrnn continuance  XohdLwe  ance,  vol.  17,  p.  262. 

I'^^^^tied  the  court  in  the  admission  of  Action  for  Damages  for  Personal  Iign- 

^\.    *"^      evidence.     It  is  true  that  such  is  ries. —  In  Brown  v.  Baltimore,  etc.,  R. 

^*^   S"«ncral  rule;  but  the  court  may  at  Co.,   6  App.  Cas.  (D.  C.)  237,  it  was 

*^^    ^"^ime.  to  prevent  injustice,  or  for  held  that  in  an  action  for  damages  for 

?^^^ial reasons,  permitaplea  to  be  put  personal  injuries  releases  by  the  plain- 

*       ^*^*n€  pro  tunc^  although  a  conlinu-  tiff  are  admissible  in  evidence  under  a 

.1^^^    has  intervened.     Wilson  r.  Ham-  plea  of  not  guilty. 

VI*^^*  4  S.  &    R.   (Pa.)   238.     And  see  2.  Johnson  v,  Kerr,  i  S.  &  R.  (Pa.) 

t    ^''^an  r.  Dyer,  10  Johns.  (N.  Y.)  161.  25,  in  which  case  the  release  was  dated 

^^¥>prehend  that  whenever  the  pleas  on  the  day  of  trial.     See  also  Harvey 

^^'^^^►dy  entered  are  sufficient  to  entitle  v.  Sweasy,  4  Humph.  (Tenn.)  449,  in 

^^      party  to  the  admission  of  the  evi-  which    case    it   was   held    that   in    an 

^  5^^«,  in   case   it  existed  before   the  action  of  debt   on   a    note   a    release 

^r^'^Ringof  the  suit,  it  may  be  given  in  should  be  specially  pleaded.     See  fur- 

^^^cnce  without  any  additional  plea,  ther    Smith  wick     v.    Ward,    7    Jones 

2.  ^   repetition  of  the  same  plea  puis  L.   (N.    Car.)  64,    75    Am.    Dec.    453, 

.'"^W«  continuance,     *    *    *     No  one  which  was  an   action   for  assault  and 

"^Ul  doubt  that  money  had  and  received  battery. 
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RELEASE.        lUanw  of  Fleadiag  TUimm. 


release  or  discharge  must  be  specially  pleaded  in  order  to  be  avail- 
able»'  since  it  is  an  affirmative  defense  of  new  matter.^ 

2.  Kanner  of  Plaading  Bdeait  After  AetUA  Canaftneed — a.  Plea 
Puis  Darrein  Continuance  —  eeMraHy.  —  As  in  the  case  of 

other  matters  of  defense  arising  after  issue  joined,  the  defense  of 
a  release  by  the  plaintiff  may  be  raised  by  a  ^\edL  puts  darrein  can" 
tinuance^ 


I 


1.  San  Pedro  Lumber  Co.  v,  Rey- 
nolds, 131  Cal.  74;  Horton  v,  Horton, 
83  Hun  (N.  Y.)  213:  Nelson  v.  Thomi>- 
son  7  Cash.  (Mass.)  509;  Bender  v. 
Sampson,  11  Mass.  42. 

9.  San  Pedro  Lumber  Co.  v.  Rey- 
nolds, 131  Cal.  74;  Grunwald  v.  Freese, 
(Cal.  1893)34  Pac.  Rep.  73;  Piercy  v. 
Sabin,  10  Cal.  30:  Glazer  v.  CHft,  10 
Cal.  303;  Coles  v,  Soulsby,  21  Cal.  50; 
Turner  v.  Caruthers,  17  CaJ.  431 ;  Gyle 
V,  Shoenbar,  23  Cal.  538;  Horton  v. 
Horton,  83  Han  (N.  Y.)  213;  Mc- 
Kyring  v.  Bull,  16  N.  Y.  297;  Kirchner 
V.  New  Hume  Sewing  Mach.  Co.,  135 
N.  Y.  182;  Trotter  v.  Mutual  Reserve 
Fund  L.  Assoc.,  9  S.  Dak.  596;  Marley 
V.  McAnelly,  17  Tex.  658. 

In  Haatadiwettt  a  writing  signed  by 
the  plaintiff  in  an  action  of  assumpsit 
declaring  that  it  was  commenced  with- 
out his  authority  or  consent,  and  that 
he  thereby  discharges  the  same,  is  no 
defense  to  the  action  when  specified  in 
defense  under  the  general  issue.  Nel- 
son V.  Thompson,  7  Cush.  (Mass.)  502. 

EtlMUM  Considered  Htw  Xattar.  —  In 
Coles  V.  Soulsby,  21  Cal.  47,  the  court, 
in  holding  that  a  release  must  be 
specially  pleaded,  said:  **  In  our  prac- 
tice a  denial,  whether  general  or 
special,  only  puts  in  issue  the  allega- 
tions of  the  complaint.  The  difference 
between  a  general  and  special  denial 
in  this  respect  is  only  in  the  extent  to 
which  the  allegations  are  traversed. 
New  matter  must  be  specially  pleaded; 
and  whatever  admits  that  a  cause  of 
action,  as  stated  in  the  complaint,  once 
existed,  but  at  the  same  time  avoids  it 
—  that  is,  shows  that  it  has  ceased  to 
exist  —  is  new  matter.  It  is  that  mat- 
ter which  the  defendant  must  affirma- 
tively establish.  Such  are  release  and 
accord  and  satisfaction.  Defenses  of 
this  character  must  be  distinctly  set  up 
in  the  answer,  or  evidence  to  establish 
them  will  be  inadmissible.  This  view 
disposes  of  the  appeal  and  necessitates 
a  rev^ersal  of  the  judgment;  but  as  by 
an  amendment  to  the  answer  the  de- 
fense of  an  accord  and  satisfaction  may 
be  set  up  on  a  second  trial,  it  becomes 


important  to  pass  upon  the  other  ques- 
tions raised.*' 

Beleaae  as  a  ConnAtrntion  to  Be  Alk^ed 
and  Proved.  ^  A  brought  an  action 
against  Band  averred  in  his  comfdaint 
that  C  was  indebted  to  A;  that  B  prom- 
ised A  to  pay  C's  debt  if  A  would  re- 
lease C,  and  that  in  consideration  of 
the  promise  A  did  release  C.  It  was 
held  that  the  release  of  C,  being  the 
alleged  consideration  of  the  protnise  of 
B,  was  an  essential  fact  to  be  proved, 
and  that  unless  proved  A  could  not  re- 
cover.    Gyle  V.  Shoenbar,  83  Cal.  538. 

UnneoMsary  Anogntifnt  an  to  Solsnse  in 
Oamplatnt.  —  In  Trotter  v.  Mutual  Re- 
serve Fund  L.  Assoc,  9  S.  Dak.  596,  ii 
was  held  that  an  allegation  as  to  the 
fraudulent  execution  of  a  release  is  un- 
necessary in  a  complaint,  since  the  re- 
lease is  a  matter  of  defense,  but  that 
such  allegation  will  not  render  the  com- 
plaint demurrable.  The  court  said: 
*'  The  release  is  a  matter  of  defense, 
which  should  not  have  been  mentioned 
in  the  complaint.  The  allegations  re^ 
lating  thereto  must  be  construed  to- 
gether, and  if  stated  in  an  answer 
would  certainly  constitute  no  bar  to 
plaintiffs'  recovery.  They  do  not  de* 
feat  plaintiffs'  right  of  action.  They 
are  inoperativeand  useless,  and  should 
be  disregarded  as  surplusage.  Phi). 
Code  PI.,  §  133.  Without  them  we  have 
a  debt  due  the  estate  of  five  thoasand 
dollars,  upon  which  the  administrator 
refuses  to  bring  suit.  We  think  the 
complaint  states  a  cause  of  action,  and 
that  the  order  overruling  the  demurrer 
should  be  affirmed.     It  is  so  ordered." 

No  Necessity  for  Special  Plea.  —  lo  an 
action  by  a  partner  to  enforce  a  partner- 
ship demand,  advantage  of  a  release  of 
the  demand,  given  by  another  partner, 
although  not  pleaded  in  the  answer, 
mav  be  taken  by  the  defendant,  when 
the  complaint  contains  averments  in 
reference  to  the  release,  and  the  plain- 
tiff himself  proves  the  partnership  and 
introduces  the  release  In  evidence. 
Hawn  V.  Seventy-six  Land,  etc.,  Cow, 
74  Cal.  418. 

3.  z  Chitty's  Heading  (i6th  ed.)  619; 
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^Ut.  RELEASE >        Manner  of  Pleading  BelMM. 

WhM  UiuMJMiary.  —  It  has  been  held,  however,  that  a  general 
release  after  the  commencement  of  the  action  need  not  be  pleaded 
P^is  darrein  continuance  where  no  prior  plea  has  been  filed,  nor 
^eed  it  be  pleaded  in  bar  of  the  further  maintenance  of  the  action 
Daerely,  but  a  plea  of  such  release  in  bar  generally  is  good.* 

Kimball  r.  Wilson,  3  N.  H.  96;  Wis-  rules  relating  to  pleas  puis  darrein  con- 

^eart  v,  Legro,  33  N,  H.  177;  Wade  v.  tintmnce  are  founded  do  noi  exist,  and 

Kmenon,  17  Mo.  267.     See,  howerer,  that   it  is  sufficient   if  the   matter  be 

^  to  ejectment.  Doe  v.  Brewer,  4  M.  &  alleged  to  have  happened  after  the  com- 

5.  joo;  Doe  v.  Franklin,  7  Taunt.  9,  2  mencement  of  the  action.     It  is  fuither 

£.  C.  L.  9,  In  which  cases  it  was  held  urged  that  the  matter  of  the  plea  in 

fbat   the  lessor  of  a  plaintiff  in  eject-  this  case  ought  to  have  been  pleaded  in 

y^^ni  cannot  release  the  action.    And  bar  of  the  further  maintenance  of  the 

see  article  Puis  Darrein  Continuance,  action,  and  not^generally  in  bar.    It  is 

To/.  17,  p.  262.  a  general  rule  that  when  matter  of  de- 

niiistratioii  of  Boleace  PlMdable  Full  fense  arises  after  the  commencement 

^^vreixL    Continnanoe.  —  An    instrument  of  the  action,  it  shall  be  pleaded  only 

Qiider      seal,    in     which     the    obligor  in  bar  of  the  further   maintenance  of 

' 2^  re  es  and  binds  himself  "  to  dismiss  the  suit,   and   the  reason  of  the  rule 

4 suit  tie  has  pending,  and  to  **  pay  the  seems  to  be  that  as  the  action  must  be 

costs,**  though  it  also  contains  a  deed  presumed  to  have  been  rightfully  com- 

'or    tile   land   in   controversy  between  menced,  such  matter  can.  in  its  nature, 

jl^ni,     aixi  a  covenant  to  surrender  a  be  an  answer  only  to  the  further  prose- 

Doad     for  title   to    the  same   land,   is  cutionofit.    And  it  seems  that  in  Eng- 

nether tlieless  a  release  of  the  cause  of  land,   when   matter  arising  after  the 

action    pealing,  and  may  be  pleaded  to  commencement  of  the  action  is  used  as 

»^'^\^^\x\\, puis damin continuance,     Stin-  a  defense,   the   plaintiff  is  entitled   to 

^    V.    Moody,  3  Jones  L.  (N.  Car.)  53.  costs  up  to  the  time  when  the  matter  of 

.^    ^Visheart  v,  Legio,  33   N.  H.  177;  the  bar  arose.     At  least,  the  remarks 

Kin[il>a.ll  V.  Wilson,  3  N.  H.  96,  in  which  of  the  court  and  of  the  counsel  in  Le 

^^     tlic  court  said:    **  It  is  also  ob-  Bret  v.  Papillon,  4  East  507,  and  in 

jccted     that  the  plea  in  this  case  wants  Harris    v,    James,    9   East   89,   seem 

lorxzi,  l>ecause  the  release  is  not  pleaded  strongly  to  indicate  this.     But  when  a 

sirxci^l^-as  matter  arising /«iV  darrein  general  release  is  given  after  the  com* 

[f"^*'**«^«r^,   but  only  as  arising  after  mencement  of  the  action,  the  presump- 

ff  ^^^'^naencement  of  the  action.     If,  tion  is,  unless  the  contrary  appear,  that 

f  ^^   ^>  plea  has  been  filed,  new  matter  the  costs  have  been  adjusted  betweeo 

P'^^^^ use  arise,  it  must  without  doubt  the  parties,  and  we  are  of  opinion  that 

-  ^*-^^ded  strictly  as  arising  puis  dar-  such  a  release  forms  an  exception  to 

^^     Continuance.     In   such  a   case,    it  the  general   rule,  and  may  be  pleaded 

^__'**s    by  the  books  that  courts  have  in  bar  generally." 

aiiva^^  held  the  dr'  ^ '-^ "  -.^1— -r._.  ».,^ 


Jefendant  with  much  Setting  Out  Seleaie  in  Bri«f  Statomexit. 

^rV^^riess  to  state  the  term  from  which  —  In  Wisheart  v.  Legro,  33  N.  H.  177, 
*  ^  5^^c  term  to  which  the  aciion  was  it  was  held  that,  under  the  act  to  abol- 
C>»^VVxxued,  and  that  the  matters  arose  ish    special    pleading,   the    defendant 
V^X  the  last  continuance.     The  reason  could  plead  the  general  issue,  and  file 
^VV*  ^"  England,  so  much  strictness  therewith   a  brief  statement,    setting 
^^s  prevailed  in  relation  to  pleas /»<>  forth  a  general  release  and  settlement 
^reiH  cotttinuaHce  is  probably  that  it  of  the  action  since  the  last  continuance, 
vas  intended  to  prevent  the  filing  of  it  appearing  that  no  plea  had  been  pre- 
them  at    nisi  prius^  to  obtain  delay,  viously  filed;  and  that  no  special  plea 
Aod  we  here  adopt  tke same  rules  with  was  necessary.    The  court  said:   '*  A 
regard  to  such  pleas,  with   the  same  general   release,  given  after  the  corn- 
object.    But  when  the  matter  of  such  mencement  of  an  action,  need  not  be 
a  plea  is  in  the  first  instance  pleaded  ^\t^i\^^  puis  darrein  continuance^  xltA^^^ 
in  bar,  before  any  other  plea  has  been  a   plea  has  been   before   filed  in   the 
filed,  we  imagine  that  the  plea  may  be  action;  nor  need  it  be  pleaded  in  bar 
in  the  form  which  has  been  adopted  in  of  the  further  maintenance  of  the  suit, 
this  case.     Iq  such  a  case,  we  appre-  but  may  be  pleaded  in  bar  generally, 
hend  that  the  reasons  upoa  which  the  -Kimball  v.  Wilson,  3  N.  H.  96;  Austin 
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6.  Supplemental  Answer.  — A  release  after  the  commence- 
I^  ment  of  an  action  may  be  set  up  by  supplemental  answer.^ 

c.  Amended  Answer.  —  A  release  given  by  a  party  after  a 
judgment  has  been  rendered  and  a  review  has  been  had  in  an 
appellate  court  may  be  set  up  in  an  amended  answer,  and  advan- 
tage of  it  may  be  taken  on  a  subsequent  hearing  in  the  court 
below.* 

3.  Alle^tions  of  Plea  —  a.  Averment  of  Consideration.  — 
In  pleading  a  release  the  defendant  should  set  out  the  considera- 
tion therefor,'  since  a  release  must  be  founded  upon  some 
consideration.* 

6.  Averment  of  Seal. — Where  the  action  is  on  a  sealed 
obligation,  a  plea  of  release  should  allege  that  the  release  is  under 

V.  HaH,  13  Johns.  (N.  Y.)  286;  5  Bac.  brought  before  the  court  by  a  cross-biU 
Abr.  479;  I  Com.  Dig.,  I,  24,  p.  98.  or  supplemental  answer,  and  could  not 
And  such  a  release  may  be  pleaded  in  in  that  stage  of  the  proceedings  be  no- 
bar,  after  the  last  continuance,  with  the  ticed  by  the  court  in  any  other  way. 
general  issue,  i  Chitty's  Pi.  542;  i  It  is  a  sufficient  answer  to  this  objec- 
Tidd's  Pr.  610;  Everenden  v.  Beau-  tion  to  say  that  it  was  admitted  in  evi- 
mont,  7  Mass.  76;  Austin  v.  Hall,  13  dence  without  exception,  and  both 
Johns.  (N.  Y.)  286.  In  the  present  case  parties  treated  it  as  properly  in  the 
the  matter  embraced  in  the  second  cause;  and  the  complainant  proceeded 
brief  statement,  being  a  general  release  to  take  testimony  to  show  that  it  was 
and  settlement  of  the  action  since  the  obtained  from  him  by  duress,  and  the 
last  continuance,  could  have  been  defendants  to  show  that  it  was  freely 
pleaded  with  the  general  issue  at  the  and  voluntarily  given.  It  had  the 
time  it  was;  and  as  it  could  then  have  same  effect  that  it  would  have  had 
been  pleaded  in  bar  with  the  general  upon  a  cross-bill  or  supplemental  an- 
issue,  and  no  pleadings  had  been  pre-  swer,  and  the  complainant  had  the  same 
viously  filed  by  the  defendants,  we  opportunity  of  impeaching  it.  And 
think  it  comes  within  the  provision  of  there  is  no  propriety  in  requiring  tech- 
the  statute,  and  could  properly  be  set  nical  and  formal  proceedings,  when 
forth  in  a  brief  statement.'*  they  tend  to  embarrass  and  delay  the 

1.  Matthews  v.  Chicopee  Mfg.  Co.,  3  administration  of  justice;  unless  they 

Robt.  (N.  Y.)  711.     See  also  Mitchell  v,  are    required  by  some  fixed  principles 

Allen,  25  Hun  (N.  Y.)  543;  Smith  wick  of  equity  law  or  practice,   which   the 

V.  Ward,  7  Jones  L.  (N.  Car.)  64,  75  court  would  not  be  at  liberty  to  disre- 

Am.  Dec.  453.  gard." 

BaleoMof  Claim  for  Damaget.  —  In  See-  8.  Hennings  v.  Conner,  4  Bibb  (Ky.) 

horn  V.  Big  Meadows,  etc.,  Wagon  Road  299. 

Co.,6oCaI.  240,  it  was  held  that  a  release  8.  Swan   v.    Benson,    31    Ark.    728; 

of  a  claim  for  damages  pending  suit  Yanney  v.  Hine,  5  Ohio  Cir.  Dec.  301; 

should    be  allowed   to  be  pleaded  by  Hale  z/.  Grogan,  99  Ky.  170;  Maness  Z7. 

supplemental  answer.  Henry,  96  Ala.  454;  Roche  v.  Morgell, 

WaiTer  of  Olqaotion  to  Manner  of  Intro-  2  Sch.  &  Lef.  727;  Brooks  v.  Sutton,  L. 

duction.—  In  Kelsey  v.  Hobby,  16  Pet.  R.  5  Eq.  361. 

(U.  S.)  269,  in  which  case  a  release  ex-  4.  Roche  v.  Morgell,  2  Sch.  &  Lef. 
ccuted  after  commencement  of  the  suit  727;  Brooks  v.  Sutton,  L.  R.  5  Eq.  361; 
was  introduced,  the  court  said:  "  Some  i  Dan.  Ch.  Pr.  669. 
objections  have  been  made  as  to  the  Answer  Demnrrable  for  Want  of  Avar- 
manner  in  which  the  release  was  in-  ment.  —  An  answer  setting  up  a  release 
troduced  into  the  proceedings.  It  was  of  a  lien  for  an  annuity  upon  land 
filed  in  the  cause,  and  a  motion  there-  devised  is  demurrable  w'ht^re  it  fails 
upon  made  to  dismiss  the  bill;  and  it  to  aver  or  show  any  consideration, 
is  said  that,  being  executed  while  the  especially  where  the  said  release  was 
suit  was  pending,  and  afier  the  an-  given  to  a  person  having  no  interest  in 
swots  were  in,  and  the  accounts  before  the  lands.  Yanney  v.  Hine,  5  Ohio 
the     master,    it     should     have     been  Cir.  Dec.  301. 
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seal  ;  *  but  in  other  actions  such  averment  is  not  necessary,' 
becaiase  a  release  ex  vi  termini  imports  a  seal,  and  whether  or  not 
it  hs^  a  seal,  if  a  seal  is  necessary,  is  a  matter  of  evidence.*' 

r.    Averment  of  Account  Rendered  and  Payment  Made. 

—  It:  is  held  that  a  plea  of  release  to  a  bill  for  an  account  should 
conts^in  an  averment  that  an  account  has  been  rendered  and  pay- 
ment: made  where  those  facts  are  denied  in  the  bill,  though  the 
release  recites  an  account  and  payment.* 

rfl  Averment  of  Performance  of  Conditions  of  Execu- 
tory Contract.  —  In  order  that  an  executory  contract  for  a 
release  upon  conditions  may  be  a  defense,  performance  of  or  readi- 

1.    Griggst/.^oorhtes,  7Blackf.  (Ind.)  redemption  in  real  estate  to  the  plain« 

561,      in    which   case    the    court    said:  tifT,  and  the  acceptance  thereof  by  the 

"The    demurrer  to  the  third  plea  was  plaintiff  as  an  accord  and  satisfaction, 

prop»erly  sustained.     The  plea  did  not  it  is  not  necessary  that  the  plea  should 

show    c Hat  the  release  pleaded  was  un-  allege  that  such  release  and  quitclaim 

der  sea.1.    The  debt  pretended  to  be  re-  were  under  seal.     Bailey  v.  Cowles.  86 

leased    was  due  by  an  instrument  under  111.  333. 

seal,  a,nd  it  required  a  writing  of  equal  4.  Fish  v.  Miller,  5  Paige  (N.  Y.)  26. 

dig  nicy  to  release  it.      The  weight  of  In  this  case  the  court  said:  **  The  plea 

aatKority  is  to   that  effect.     Co.  Litt.  appears  to  be  defective  in  not  averring 

^4;     Sellers  v.  Bickford,  8  Taunt.  31,  4  that  the  defendant  had  accounted  with 

^•^^-    L.  8;  Cord  went  v.  Hunt,  8  Taunt,  the    complainant   and    paid    him    the 

\v^-  -4-   H).  C.L.  216. "    See  also  Gibson  v.  balance    of    such    account.      This    is 

^"^■"w     X  J.  J.  Marsh.  (Ky.)  446;  Bender  expressly  denied  in    the  bill,   and   is, 

*'-^^-*i^  pson,  II  Mass.  42.  therefore,    an     impeachment    of     the 

.  T"     galley    v.    Cowles,    86    111.    333;  whole  consideration  of  the  release.     It 

«                   Cent.  R.  Co.  v.  Read,  37  111.  is  true  the  release  recites,  as  facts,  that 

^^  such  account  had  been  rendered  and 

...   •     ^Hinois  Cent.   R.  Co.  v.  Read,  37  such  payment  made;  and  if  the  facts 

'"-     <4>34,  which  was  an  action  on  the  were    properly    put   in    issue,    and    it 

^*\r?    ^^^^  personal  injuries.     The  court  should  turn  out  upon  the  proofs  that 

*^*^  -     *' We  have  looked  into  the  books,  the   release  was  absolutely  delivered, 

f^^      ^«n  find  no  case  wherein  it  has  the  release  itself  vr  ould  be  prima /acu 

L      "^    tfceld  in  pleading  a  release  that  it  evidence   of   such   facts.     But  the  de- 

*  r '^^'^  be  averred  it  was  under  seal,  fendant  should  have  distinctly  averred 

j^^^t^asc  rx  vi  termini  imports  a  seal,  these  facts  in  his  plea,  so  that  upon  a 

jjjj^        *  t  is  matter  of  evidence  whether  it  replication  to  the  plea  the  complainant 

gj^  ^    «k  seal  or  not,  if  a  seal  be  neces-  might  have  had  an  opportunity  of  show- 

irs^^^^       The    plea    should     have    been  ing  that  the  allegations  in  his  bill  were 

j.g|^^^«^ed.     The  demurrer  admits  the  true,  notwithstanding  these  recitals  in 

Q^^^c   for  a  valuable  consideration,  the  release.     Upon  a  replication  to  a 

(^^^       "^tiis  court  said,  in  Benjamin  v.  Mc-  plea,  nothing  is  in  issue  except  what  is 

j,^T^**^ll,    9    111.   536,  and   we    repeat  distinctly  averred  in  the  plea;  and  if 

g,^^^*     when  a  valuable  consideration  is  that  is  established  at  the  hearing,  the 

pj.^*"^sscd   in   a   release,  or  otherwise  plea  is  an  absolute  bar  to  so  much  of 

^j^    '^''^d  to  have  passed  between  the  par-  the  bill  as  it  professes  to  cover.     It  is 

jt^^».    It  U  totally  immaterial  whether  very  evident  that  upon  a  replication  to 

1^      ^^sirument  is  sealed  or  otherwise,  this   plea   the   truth   of   these   recitals 

^,^      *^yan   v.    Dunlap,    17   111.   40,  this  would  not  be  put  in  issue;  but  only  the 

^*^   held   that   a   release  of   a   debt  fact   that   the   release   contained  such 


^^^ red  by  mortgage  need  not  be  un-  recitals.     And  under  such  an  issue,  the 

^'iJ'     seal,  a  fortiori^   it   need    not   be,  complainant  would  not  be  permitted  to 

1      ^r«    prosoective    damages    are   re-  introduce  evidence  to  show  that  the  re- 

^^ed."        *  citals    were    false."     CiHng    Allen   v. 

^<!6uaand  Qnltolaim  of  Equity  of  Bo-  Randolph,  4  Johns.  Ch.   (N.  Y.)  693; 

^IfUkptioiL  — Where  a  defendant  pleads  Parkers.  Alcock,  i  Y.  &  J.  432;  Mitf. 

^release  and  quitclaim  of  his  equity  of  PI.  (Edwards's  ed.)  262,  323. 
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ness  to  perform  the  prescribed  conditions  must  be  averred.* 

4.  SeleaM  to  One  Joint  Trespasser.  —  Since  co-trespassers  are 
jointly  as  well  as  severally  liable  for  the  damages  occasioned  by 
their  wrongful  acts,  a  release  of  one  or  satisfaction  received  from 
one  joint  trespasser  may  be  pleaded  in  an  action  to  recover  dam- 
ages for  the  trespass,  and  will  be  a  conclusive  answer  to  the  suit.* 

5.  Release  by  One  of  Seyeral  Interested  Parties.  —  A  plea  of  a 
release  made  by  one  only  of  several  beneficially  interested  parties, 
to  one  only  of  two  defendants  equally  liable,  is  bad.' 

6.  Demurrer  to  Plea.  —  If  the  matter  specially  pleaded  by  the 
defendant  does  not  come  within  the  legal  description  of  a  relcaise, 
the  plaintiff  should  demur,  as  by  replying  and  joining  issue  he 
admits  the  sufficiency  in  law  of  the  matter.* 

7.  Striking  Out  Plea  on  Oronnd  of  Collusion.  —  Where  a  release 
which  was  obtained  by  collusion  or  fraud  is  pleaded  puis  darrein 
continuance^  the  court  may,  on  application,  strike  such  plea  from 
the  record,  and  may  order  the  release  to  be  given  up  for 
cancellation.* 

1.  Gibbons  v,  Scott,  15  Cal.  285.  liability  on  said  replevin  bond.     This 

2.  Slone  v.  Dickinson,  5  Allen  (Mass.)  plea,  being  one  of  puii  darrein  conHnu- 
29,  7  Allen  (Mass.)  26;  Brown  v.  Cam-  ance^  was  defective  in  form,  and  bein^ 
bridge,  3  Allen  (Mass.)  474-.  pleaded  as  a  plea  in  bar,  defective  ia 

Pleading   and  Proof.  —  In   an    action  substance.     It  averred  a  release  made 

brought  to  recover  damages  for  wrong-  by   one   alone  of   three  persons  bene- 

fully  causing  the  plaintiff  to  be  arrested  ficially  interested,  by  one  who  was  no 

upon  a  writ  and  imprisoned  thereon  in  party  to  the  record  in  any  respect,  and 

jail  for  a  long  space  of  time,  an  answer  executed  tooneonly  of  two  defendants, 

which  avers  thatduringthe  whole  time  equally  liable." 

mentioned  in  the  declaration  the  plain-  4.  Blackburn  v.  Beall,  21  Md.  208. 
tiff  was  held  in  custody  by  the  same  6.  Innell  v.  Newman,  4  B.  &  Aid. 
officers  who  arrested  and  detained  him  419,  6  E.  C.  L.  542.  In  this  case  a 
by  order  of  divers  other  persons,  and  plea  was  struck  from  the  recurd,  and  a 
hat  such  other  persons  have  compen-  release  set  up  was  canceled,  when  it 
sated  and  paid  the  plaintiff  for  said  im-  appeared  that  a  husband  had  released 
prisonment,  sets  forth  a  full  defense;  a  deed  in  an  action  in  which  he  was 
and  it  is  supported  by  proof  that  sev-  joint  plaintiff  with  his  wife,  who  sued 
eral  different  creditors,  of  whom  the  as  administratrix.  The  husband  and 
defendant  was  one,  caused  the  plaintiff  wife  were  living  separate  under  a  deed 
to  be  arrested  on  their  several  writs,  at  by  which  the  husband  stipulated  that 
the  same  time,  by  the  same  ofRcer,  and  his  wife  should  enjoy  as  her  separate 
to  be  committed  co  jail,  where  he  was  property  alleffects  which  she  might  ac- 
confined  upon  all  of  the  writs  at  the  quire,  and  that  he  would  ratify  all  law- 
same  time,  and  that  he  executed  to  one  ful  proceedings  to  be  brought  in  his  or 
of  such  creditors  a  discharge  under  their  names  for  recovering  real  and 
seal  from  all  claims  and  demand  for  personal  properly. 

false  imprisonment    by   reason  of  the  So   where  a  landlord,  with  the  per- 

arrest.     Stone   v.    Dickinson,    5   Allen  mission  of    the  broker   who   had   dis- 

(Mass.)  29,  7  Allen  (Mass.)  26.  trained   on   the   goods    of    the  lessee, 

8.  Buckmaster  v.  Beames,  9  111  443.  commenced  in  the  broker's  name  an 

In  this  case  the  court  said:  "  The  first  action  against  the  sheriff  for  taking  in- 

plea  interposed    by   defendants  avers  sufficient  sureties  on  a  bond  given  by 

that  Osborn,  one  of  the  defendants  in  the  lessee,  who  had  replevied,  and  the 

the  replevin   case,  had,  since  the  last  broker  afterwards,  without  the  privity 

continuance    of   the   present  suit,    re-  of  the  landlord,  released  the  bond,  the 

leased  defendant  Beames  (to  the  extent  plea  was  set  aside.     Hickey  .-'.  Burt,  7 

of    said    Osborn's    interest)    from   all  Taunt.  48,    2   E.    C.    L.  48.     See  also 
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n.  AmwZB  IK  Bttppoet  of  Plea.  —  Where  fraud  or  other  cir- 
cumstance is  charged  in  the  bill,  to  avoid  a  release  the  defendant 
pleading  the  release  must,  by  proper  negative  averments  in  his 
plea,  deny  the  allegations  of  fraud,  etc.,  and  must  support  his 
plea  by  a  full  answer  and  discovery  as  to  every  equitable  circum- 
stance charged  in  the  bill  in  avoidance  of  such  release.* 

HI  RSPLICATIOSr  —  1.  Heceflrity  0£  —  Ai  a  General  Bnle,  where  the 
defendant  pleads  a  release  by  way  of  defense  the  plaintiff  should 
controvert  it  in  his  reply.* 

ITjidar  the  Ptoyidoa  of  the  Code  that  a  reply  is  unnecessary  unless 
the  answer  sets  up  a  counterclaim,  no  reply  need  be  filed  to  an 
insurer  setting  up  a  release.' 

i.  IXrhsLt  Matters  Kay  Be  Beplied  <-  a.  In  General.  —  Where 
tie  <ief  endant  sets  up  a  release,  it  is  proper  to  allege  in  the  reply 
^^y  matters  which,  if  true,  will  avoid  it,  whether  legal  or 
^^quitable.* 

^-  JNON  Est  Factum.  —  When  a  release  is  set  up  as  a  defense 
f^d  i^  J5  intended  to  deny  its  execution,  a  reply  of  non  est  factum 
iP'"<^p>er,  and  a  replication  denying  that  the  legal  operation  and 
.^^^t    of  the  release  are  such  as  to  discharge  the  defendant  is 


^^  I  *•-•*  «  ft  Deed  of  Xelease  Ii  Kot  Bet  Out  on  Oyer,  but  is  pleaded  according 

(jj  j^  ^    alleged  legal  effect,  the  replication  of  non  est  factum  pmts 

^J^^^^  the  alleged  effect  of  the  deed,  as  well  "as  its  execution.^ 
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V^^ROCUREMENT  OF  RELEASE  BY   FRAUD  —  Propriety  of  Eeply. 

*Xere  a  party  has  released  his  cause  of  action,  being  influenced 

v^t^  V.  Herbert,  7  Taunt.  421,  2  E.  C.  by   fraud,   although   no  replication  is 

\    }gto,  filed  by  him.     Lyon  v.  Manning,  133 

^^trofig  Case  of  Yraod  Mut  Be  ICade  Mass.  439. 

0iit— Unless,  however,  a  very  strong  4.  Bean  v.  Western  North  Carolina 

case  of  fraud  is  made  out,  the  court  R.  Co..  107  N.  Car.  731. 

will  not  control  the  legal  power  of  a  5.  Dennision  v,  Mudge,  4  Barb.  (N. 

coplaintiff  to  execute  a  release.    Jones  Y.)  243.     See  also  Walbourn  v.  Hing- 

V,  Herbert,  7  Taunt.  421,  2  E.  C.  L.  slon,  86  Hun  (N.  Y.)  63. 

420.  6.  North  V.  Wakefield,  13  Q.  B.  536. 

1.  Bolton  V,  Gardner,  3  Paige  (N.  Y.)  66  E.  C.  L.  536.     In  this  case  the  court 

273.    See  also  generally  article  Pleas  said:  "  We  are  of  opinion  that  this  rule 

IN  Equity,  vol.  16.  pp.  (xx^et  seq,  itit  a  nonsuit  must  be  refused.     The 

1  See  Emerson  v,  Knower,  8  Pick,  plea  slated  a  release  executed  by  the 

(Mass.)  63;    Dennision   v.    Mudge,   4  plaintiffs  to  one  Goddard,  who  joined 

fiarb.  (N.  Y.)  243.  in  the  note  on  which  the  action   was 

8.  Dambman  v.  Schulting,  6  Thomp.  brought,  whereby  the  defendant  was 

&  C.  (N.  Y.)  251.     See  also  O'Meara  v.  released.     The  plaintiffs  replied  non  est 

Brooklyn  City  R.  Co.,  16  N.  Y.  App.  /<jr/«»i,  without  setting  out  the  deed  on 

Dtv.  204,  in  which  case  the  court  cited  oyer.     It  is  clear  that  this  replication 

Arthur  r.  Homestead  F.  Ins.  Co.,  78  put  in  issue,  not  only  the  execution  of 

N.  Y.  462.     And   see  generally  article  the  deed,  but  the  construction  of  it  as 

Replications  AND  Replies.  alleged  in   the  plea:   it  amounts  to  a 

In  Kasiaclineetts,  under  the  Practice  denial  that  the  plaintiff  executed  a  deed 

Act,  it  has  been  held  that  In  an  action  having    such    effect  as    there    stated. 

upon  a  promissory  note,  if  the  answer  Had  the  deed  been  set  out  on  oyer  it 

8tis  up  a  release  under  seal,  and  the  would  have  been  otherwise,  for  then 

release  Is  put  In  evidence,  the  plaintiff  the  plea  would  be  inconsistent  in  itself 

nay  show  that  the  release  was  obtained  if  the  deed  set  out  in  it  did  not  bear  the 
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thereto  by  fraud,  he  may  sue  on  such  cause  of  action  at  law 
without  resorting  to  equity  to  cancel  such  release;*  and  if,  in 
such  action,  the  release  is  pleaded  as  a  defense,  the  plaintiff  may, 
in  his  reply,  allege  by  way  of  avoidance  the  fact  that  it  was 
obtained  by  fraud.* 

ATerment  tliat  DefandsEt  Waa  Party  to  Fraud.  —  A  reply  attempting  to 
avoid  a  release  on  the  ground  that  it  was  obtained  by  fraud, 


construction  put  on  it  by  the  other  part 
of  the  plea,  and  so  the  objection  would 
be  raised  on  demurrer."  See  also 
Wilkinson  z:  Lindo,  7  M.  &  W.  81. 

1.  Girard  v.  St.  Louis  Car- Wheel  Co., 
46  Mo.  App.  79. 

2.  Girard  v,  St.  Louis  Car- Wheel  Co., 
46  Mo.  App.  79,  123  Mo.  358.  See  also 
Courtney  v.  Black  well,  (Mo.  1899)  51 
S.  VV.  Rep.  668;  Bussian  v.  Milwaukee, 
etc.,  R.  Co.,  56  Wis.  325.  Contra^  Han- 
cock V.  Blackwell,  139  Mo.  440;  Och  v. 
Missouri,  etc.,  R.  Co.,  130  Mo.  27. 

Baaort  to  Equity  to  Caneal  Balaaaa  Vn- 
naoaaaary.  —  In  Girard  v,  St.  Louis  Car- 
Wheel  Co.,  46  Mo.  App.  91,  the  court 
said:  *'  The  proposition  that  a  party 
who  has  been  induced  by  fraud  or  un- 
due influence  to  release  a  right  of 
action  cannot  sue  directly  at  law  upon 
the  right  of  action  thus  released,  but 
must  first  proceed  in  equity  to  avoid 
and  cancel  the  release,  is  not,  and 
never  has  been,  the  law.  It  is  true 
that  in  Blair  v,  Chicago,  etc.,  R.  Co., 
89  ^[o.  383.  there  is  this  observation  in 
the  opinion  of  the  court:  *  The  release 
being  valid,  it  was  necessary  that  its 
bar  be  removed  by  appropriate  proced* 
ure  in  order  to  the  successful  prosecu- 
tion of  the  action  at  law.'  As  the 
plaintiff  in  that  case  took  the  course 
indicated  by  the  remark  of  the  court,  it 
was  not  necessary  for  the  court  to  de- 
cide that  it  was  necessary  for  her  to  do 
so.  The  remark  is,  therefore,  a  mere 
dictum.  That  it  does  not  correctly  ex- 
press the  law  is  shown  by  the  state- 
ment of  Mr.  Chitty  in  his  work  on 
pleadings,  where  he  says  that  '  to  a 
plea  of  release,  he  (the  plaintiff)  may 
reply  non  est  factum^  or  that  it  was  ob- 
tained by  duress  or  fraud,  and  it  is  un- 
necessary and  injudicious  to  state  the 
particulars  of  the  fraud.'  i  Chitty  on 
Pleading  [leth  Am.  ed.]  608.  While 
the  last  clause  of  this  authoritative 
writer,  that  it  is  not  necessary  or  judi- 
cious for  the  plaintiff  in  his  reply  to 
state  the  particulars  of  the  fraud,  was 
the  rule  of  pleading  at  common  law, 
yet    it  does    not   remain   the   rule   of 


f leading  under  our  code  of  procedure, 
n  another  place  the  same  author  gives 
the  form  of  a  reply  of  fraud,  where  the 
defendant  had  pleaded  a  release.  2 
Chitty  455.  This  rule  of  pleading  was 
recognized  in  the  opinions  of  the 
judges  in  Wild  z/.  Williams,  6  M.  &  W. 
490,  where  they  refuse  to  strike  out  a 
^^9i  puis  darrein  continuance^  setting  up 
a  release,  on  affidavits  showing  that  the 
release  was  obtained  by  fraud,  holding 
that  the  plaintiff  could  contest  the  plea 
on  that  ground  under  a  replication  set- 
ting up  the  fraud.  That  the  plaintiff 
may,  in  an  action  at  law,  reply  fraud 
to  a  plea  or  answer  setting  up  a  release 
of  the  cause  of  action,  was  held  by  the 
Supreme  Court  of  New  Hampshire  in 
Webb  V.  Steele,  13  N.  H.  230,  and  in 
Hoitt  V.  Holcomb,  23  N.  H.  535,  and 
by  the  Supreme  Court  of  Illinois  in 
Chicago,  etc.,  R.  Co.  v,  Lewis,  109  111. 
120,  in  both  of  which  states  the 
common-law  svstcm  of  pleading  is  un- 
derstood to  prevail.  The  same  rule 
has  been  declared  in  Wisconsin  (Bus- 
sian V,  Milwaukee,  etc.,  R.  Co.,  56  Wis. 
335),  and  infereniially  in  New  York 
(Dixon  V.  Biooklyn  City,  etc.,  R.  Co., 
100  N.  Y.  170),  in  both  of  which  states 
there  is  a  system  of  code  procedure 
similar  to  that  which  obtains  with  us. 
This  court  evidently  took  the  same 
view  of  the  question  in  Vautrain  v.  St. 
Louis,  etc.,  R.  Co.,  8  Mo.  App.  538, 
though  the  opinion  is  not  very  distinct 
on  the  point;  and  it  is  to  be  added  that 
that  case  was  affirmed  by  the  Supreme 
Court  on  appeal  (78  Mo.  44),  although, 
without  noticing  the  particular  point. 
We,  therefore,  overrule  this  assignment 
of  error  "  See  also  O'Donnell  v.  Clin- 
ton, 145  Mass.  461;  Peterson  v,  Chi- 
cago, etc.,  R.  Co.,  38  Minn.  511; 
Lusted  V,  Chicago,  etc.,  R.  Co.,  71  Wis 
391,  Ryan  v.  Gross,  C8  Md.  377. 

Oanaral  Raplioation  IiiaaAciant  to  Ad- 
mit Evidanea  of  Fraud.  —  Where  the  an- 
swer sets  up  a  release  as  a  defense  to 
the  matter  stated  in  the  bill,  and  the 
plaintiff  replies  generally,  he  cannot  at 
the  hearing  read  testimony  impeaching 
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iiere  the  fraud  is  alleged  to  have  been   perpetrated   by  a  third 
^J^^n,  must  show  either  that  it  was  done  by  the  defendant's 
^Ority  or  that  he  was  a  party  to  it.* 

ay^'   Circumstances  Invalidating  Release.  —  Although  an 

ajjj^^T^ent  against  the  express  words  of  a  written  discharge  is  not 
Out  ^^sible,*  a  replication  to  a  plea  of  release  is  good  where  it  sets 
tha^^  ^^e  releasing  instrument  in  hcec  verbUy  by  which  it  appears 
tha^  ^l>e  release  was  to  be  void  in  certain  circumstances,  and  avers 

f^       circumstances.' 

^•^    Mistake  of  Parties.  —According  to   some  decisions,  it 

''^\iv<\  seem  that  when  a  general  release  is  pleaded  as  an  affirmative 

^tlense  to  a  cause  of  action,  the  plaintiff  may  show  that  by  a 

mutual  mistake  of  the  parties,  or  a  mistake  on  his  part  and  fraud 

on  the  part  of  the  defendant,  the  cause  of  action  was  included  in 

the  release,  contrary  to  the  agreement  and  intent  of  the  parties, 

or,  in  case  of  fraud,  contrary  to  his  intent."* 

/.  By  Joint  Plaintiffs  Limiting  Release  to  Separate 

Demand  of  One.  —  Where,  in  an  action  by  partners  for  their 
joint  demand,  a  release  to  a  debtor  of  the  finn  signed  by  one 

the  release  as  fraudulent.     Wilson  v.  8.  Palmer  v,  Corbin,  i.  Root  (Conn.) 

Wilson,  2  Dev.  Eq.  (N.  Car.)  182,  citing  271.     In  this  case,  which  was  an  action 

James  v,  M'Kernon,  6  Johns.  (N.  y!)  of  trespass  committed  on  land,  the  de- 

543;  Lyon  tr.  Tallmadge,  14  Johns.  (N.  fendant    pleaded   in   bar  a  discharge 

Y.)5oi.  which  was:  "  Sept.  13,  1790,  received 

EapUcation    of  Fraud  —  Pleading  and  of  Selah  Corbin  forty  shillings  in  full 

Proot  —  Where  in  an  action  on  a  bond  of  all  book  accounts,  and  of  all  other 

a  release  from  the  obligee  was  pleaded,  demands,   from   the  beginning  of  the 

and  the   plaintiff    replied    setting  up  world  to  this  day."     The  plaintiff  re- 

fraod  in  obtaining  the  release,  it  was  plied  that  he  gave  said  discharge  upon 

held  that  only  fraud  in  the  execution  a  settlement  of  their  book  accounts, 

of  the  release  could  be  given  in  evi-  and  on  a  dispute  they  had  respecting  a 

dence,  and  not  that  it  was  given  in  steer;  that  the  trespass  complained  of 

fraud  of  certain  rights  of  the  attorney  was  not  thought  of  nor  included  in  said 

of  the  plaintiff.    Anderson  v.  Johnson,  settlement     or     discharge,    and    was 

3Sandf.  (N.  Y.)  i.  wholly  the  interest  of  one  Mr.  Talbot. 

1.  Meka  v.  Brown,  84  Iowa  711.    In  The  reply  was  held  insufficient.    The 

this  case  a  written  contract  of  settle-  words  made  use  of  in  the  discharge  in- 

meot  was  set  up  as  a  defense,  and  the  eluded  this  trespass,  and  an  averment 

reply  alleged  that  the  plaintiff's  signa-  contrary  to  the  words  of  the  discharge 

tare  thereto  was  fraudulently  obtained  was  not  admissible. 

by  a  third   person.     It  was  held  that  8.  Nevill  v,  Boyle,  11  M.  &  W.  26; 

such  reply  constituted  no  defense,  in  Hyde  v.  Watts,  12  M.  &  W.  254. 

the  absence  of  any  allegation  that  such  4.  Kirchner  v.    New   Home  Sewing 

third  person  acted  by  the  defendant's  Mach.  Co.,  135  N.  Y.  182.     In  this  case 

authority,  and  that  evidence  as  to  the  the  court  said:  **  Generally  speaking, 

alleged    fraudulent  acts  of  the   third  whatever  proofs  would  l>e  regarded  as 

party  were  properly  excluded.  sufficient    to    enable    the    plaintiff    to 

BMignation  of  Agents  Making  Frandn-  maintain  an  action  for  the  reformation 

Int  Bepresentation.  —  A  reply  that  the  of  the  release,  so  as  to  except  from  its 

release  was  obtained  through  false  and  provisions  the  demand  in  suit,  would 

fraudulent  statements  by  the  defend-  be  available  to  him  in  this  action  by 

ant's  agents  is  insufficient  because  of  way  of  avoidance  of  its  terms.     There 

its  failure  to  designate  the  agents  by  are  numerous  cases  in  this  court  de- 

whom  such  fraudulent  statement  was  termining  when  such  an  action  will  lie 

Oiade.    The   Oriental   v.   Barclay,   16  and  what  evidence  is  required  to  sup- 

Tex.  Civ.  App.  193.  port  it."     Citing  Bryce  v,  Lorillard  r. 
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partner  is  pleaded  by  way  of  defense,  and  the  partners  desire  to 
show  that  such  release  was  intended  to  apply  only  to  the  separate 
demand  of  the  partner  signing  it,  they  should  reply  alleging  this 
fact.* 

IV.  QUESTIOVS  FOB  JVBT  —  Fraud  or  GoUniion.  —  Where  a  release 
has  been  pleaded,  the  question  as  to  whether  or  not  such  release 
was  voluntary,  or  was  fraudulently  or  coUu^ively  obtained,  is  for 
the  jury.' 

Gapadty  of  Plaintiff  to  Szeoato.  —  Where  a  release  of  the  plaintiff's 
claims  has  been  pleaded  in  defense  to  the  action,  the  question  as 
to  the  plaintiff's  mental  capacity  to  execute  the  release  is  for  the 
jury.' 


Ins.  Co.,  55  N.  Y.  240;  Maher  v. 
Hibernia  Ins.  Co.,  67  N.  Y.  283;  Paine 
V.  Jones,  75  N.  Y.  593;  Kilmer  v.  Smith, 
77  N.  Y.  226;  Smith  v.  Truslow,  84  N. 
Y.  661;  Albany  City  Sav.  Inst.  v.  Bur- 
dick,  87  N.  Y.  40.  Sec  also  Walbourn 
V,  Kingston,  86  Hun  (N.  Y.)  63. 

1.  Emerson    v,     Knower,    8     Pick. 
(Mass.)  63. 


8.  Eastman  v.  Wright,  6  Pick. 
(Mass.)  316;  Loring  V.  Brackett,  3  Pick. 
(Mass.)  403;  Girard  v.  St.  Louis  Car- 
Wheel  Co.,  46  Mo.  App.  79;  Julius  V. 
Pittsburg,  etc..  Traction  Co.,  184  Pa. 
St.  19. 

8.  Gibson  v.  Western  New  York,  etc., 
R.  Co. ,  164  Pa.  St.  142. 
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See  articles  DECREES,  vol.  5,  p.  946;  JUDGMENTS,  vol.  11, 
p.  i<^\  PRAYERS  FOR  RELIEF,  vol.  16,  p.  774. 


RELIGIOUS    SOCIETIES. 

By  S.  B.  Fisher. 

I  Actio VB  bt  Beligiovs  Societies,  ioo. 

I.  Incorporated  Societies y  loo. 

a.  Capacity  to  Sue^  loo. 

b.  By  Whom  Brought^  loo. 

(^i\  Jn  General^  loo. 

(2)  One  of  Several  Trustees^  loi. 

c.  Use  of  Corporate  Name^  loi. 

(i)  In  General^  loi. 

(2)  Statutory  Exceptions^  loi. 

(3)  Misnomer  —  How  Pleaded^  102. 

d.  Averment  of  Incorporation^  102. 

e.  Denial  of  Plaintiff*  s  Corporate  Existence^  102. 
i)  Manner y  102. 

'2)  Admission  by  Pleading  Over  to  the  Merits^  103. 

\i)  Effect  of  Denial^  103. 
1.  Unincorporated  Societies^  103. 
<?.    Who  May  Maintain^  103. 

(j^  In  General^  103. 

(2)  Parties  by  Representation^  103. 
^.    The  Complaint^  104. 

U  AoTioHs  Agadtst  Religious  Societies,  104. 

I.  Incorporated  Societies^  104. 

a.  Use  of  Corporate  Name^  104. 

(i)  General  Rule^  104. 

(2)  Statutory  Provisions^  105. 

b,  Senice  of  Process y  105. 

(i)  Upon  Whom  Made^  105. 
(2)   Waiver^  105. 
^.  Averment  of  Corporate  Existence^  105. 


Ti)  /«  General^  105. 


2)  Objection  for  Want  of  Averment^  105. 
</.  Denial  of  Corporate  Existence^  106. 
2.  Unincorporated  Societies ^  106. 

a.  Against  Whom  Brought^  106. 
--^  ^.  Parties  by  Representation^  106. 

^  lyjinrcTiov  Agaivst  Mibvse  of  Pbopsbtt,  io6. 
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CROSS-REFERENCES. 

See  generally  article  CORPORATIONS,  vol.  5,  p.  52;  and  as  to 
matters  of  Substantive  Law  and  Evidence^  consult  American 
AND  English  ENCVCLOPiEDiA  of  Law  (2d  ed.),  titles  Z>E 
FACTO  CORPORATIONS,  vol.  8,  p.  747,  and  RELIGIOUS 
SOCIETIES, 


I  ACTiovs  BT  BsLioiovs  Societies — 1.  Incorporated  Societies — 

a.  Capacity  to  Sue  —  Suite  by  Corporatioiii  De  FMto. —  In  order  to 
sue  as  a  corporation  it  is  not  necessary  that  a  religious  society  be 
a  corporation  dejure.  It  is  sufficient,  it  seems,  it  it  is  a  corpora- 
tion de  facto  y 

b.  By  Whom  Brought — (i^  In  General,  —  An  action  by  an 
incorporated  religious  society  should  be  brought  by  or  through 
the  board  of  trustees  of  such  society,  or  by  an  agent  appointed 
by  the  church  or  its  board  of  trustees.*  And  it  may  be  brought 
by  trustees  de  facto ^ 

1.  First  Baptist  Church  v.  Branham,  force  such  an  agreement  specifically,  it 

?>  Cal.  22;  Baltimore,  etc.,  R.  Co.  v.  is  immaterial  with  whom  the  ag^ree- 
ifth  Baptist  Church,  137  U.  S.  568;  ment  was  made,  and  in  that  regard  the 
West  Koshkonong  Congregation  v.  Ot-  fact  need  not  be  proved  as  alleged;  and 
tesen,  80  Wis.  62.  it  is  not  necessary  to  state  the  names 
In  Baltimore,  etc.,  R.  Co.  v.  Fifth  of  such  persons,  as  the  agreement  is 
Baptist  Church,  137  U.  S.  568,  which  enforceable  in  the  corporate  name, 
was  an  action  of  tort,  it  was  held,  upon  Whitsitt  v.  Preemption  Presb.  Church, 
a  plea  of  nul  tiel  corporation^  that  evi-  no  111.  125.  In  this  case  the  court  said: 
dence  that  the  plaintiff,  after  filing  '*  The  point  is  much  pressed  that  the 
a  defective  certificate  of  incorporation  proof  does  not  support  the  allegations 
under  a  general  corporation  law,  acted  of  the  bill;  that  the  bill  alleges  the 
for  years  as  a  corporation,  and  recov-  agreement  was  made  with  William 
ered  a  judgment  as  such  in  a  similar  Hammond  and  others,  and  that  there 
action  against  the  defendant  without  should  be  strict  proof  of  an  agreement 
any  objection  made  to  its  capacity  to  made  with  William  Hammond  and 
sue,  was  competent  and  sufficient  to  others,  in  which  there  is  not  only  en- 
prove  it  a  corporation  de  facto  and  tire  failure,  but  that  the  name  of  Ham- 
therefore  entitled  to  maintain  the  mond  does  not  appear  at  all  in  any  of 
action.  the  affairs  in  question  until  his  election 
8.  Drumheller  v.  First  Universalist  as  one  of  the  trustees,  on  June  2,  1880, 
Church,  45  Ind.  275;  Leftwick  v,  at  the  legal  organization  of  the  re- 
Thornton,  18  Iowa  56;  Humphrey  v.  ligious  society.  *  ♦  *  Any  agree- 
Burnside,  4  Bush  (Ky.)  223;  Stokes  ment  which  was  made  here  was  made 
V,  Phelps  Mission,  47  Hun  (N.  Y.)  570;  for  the  use  and  benefit  of  this  Presby- 
Phipps  V.  Jones,  20  Pa.  St   260,  59  Am.  terian  church,  and  these  trustees  who 


Dec.  708;  German  Evangelical  Con- 
gregation V.  Hoessli,  13  Wis.  348.  See 
also  Skinner  v.  Richardson,  76  Wis. 
464;  Methodist  Episcopal  Church  v, 
Sherman,  36  Wis.  404. 

Sidts  by  Tnuteet  to  Snforoe  Contraets 
Made  Prior  to  Organisation.  —  The 
trustees  of  an  incorporated  church,  as 


bring  this  suit  represent  the  interests 
of  all  the  church  members  as  to  church 
property,  and  may  enforce  agreements 
made  for  the  use  and  benefit  of  the  so- 
ciety before  its  legal  organization.*' 
8.  First  Baptist  Church  v,  Branham, 
Cal.  22;  Green  v.  Cady,  9  Wend. 
Y.)  414.     In   this  case   the  court 


(S. 


the  representatives  of  all  the  members  said:  *'  Without  inquiring  whether  this 
of  a  church,  may,  in  the  corporate  religious  society  was  duly  incorporated 
name,  enforce  agreements  made  for  the  or  not,  I  am  of  opinion  that  the  plain- 
use  and  benefit  of  the  society  before  its  tiffs  had  sufficient  possession  of  the 
legal  organization.     On  a   bill   to  en-  meeting  house  to  entitle  them  to  maio 
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(2)  One  of  Several  Trustees.  —  One  of  several  trustees  may  sue 
in  behalf  of  the  society,  where  the  society  itself  cannot  bring  the 
action  because  the  act  complained  of  is  the  act  of  other  trustees,^ 

c.  Use  of  Corporate  Name  —  (i)  In  General.  —  As  a  general 
rule  actions  by  incorporated  religious  societies  should  be  brought 
in  the  corporate  name  of  such  societies,  and  not  in  the  name  of 
the  trustees.*  This  is  in  accordance  with  the  usual  practice  in 
actions  by  and  against  corporations.* 

(2)  Statutory  Exceptions.  —  By  statute,  however,  in  some  states, 
a  suit  on  behalf  of  a  religious  corporation  is  properly  brought  in 
the  name  of  its  trustees  as  such.*     In  order  that  the  trustees 

tain  trespass  against  the  defendant.  Use  of  Corporate  Name  by  Corporation 
Admitting  that  they  were  not  legally  De  Faoto.  —  The  trustees  of  a  religious 
trustees  in  pursuance  of  the  provisions  corporation  de  facto  may  sue  in  its 
of  the  act  regulating  the  incorporation  corporate  name  until  its  existence  is 
of  religious  societies,  2  R.  L.  212,  they  called  in  question  by  a  direct  proceed- 
Were  trustees  de  facto ,  and  as  such  had  ing  upon  information  of  the  attorney- 
possession  of  the  house  according  to  general.  First  Baptist  Church  t^.  Bran- 
the  fourth  section  of  that  act;  and  that  ham,  90  Cal.  22. 

possession,  being  under  color  of  right,  Aotion  by  Tmiteee  —  Jadgment  for  Cor- 

was  sQflBcient  to  entitle  them  to  bring  poratlon. —  In    an   action   brought  by 

^sult  against  a  trespasser.*'      Citing  trustees  in  their  own  names  for  the  use 

People  «r.  Runkle,  9  Johns.  (N,  Y.)  147.  of  the  corporation  of   which  they  are 

Suit  by  Offloers  Hot  £leeted  ae  ProTided  officers,  the  court  may  render  judgment 

••y  I*w. —  In  West  Koshkonong  Con-  for  the  corporation.    Leftwick  v.  Thorn- 

^cgatioo  V.  Ottesen,  8oWis.  62,  it  was  ton,  18  Iowa  56. 

^^W  that  for  the  purposes  of  an  action  8.  See  article  Corporations,  vol.  5, 

g,^  the  corporation  to  recover  posses-  p.  62. 

%v^  ^^  ^^^  property,   it  is  immaterial  4.  Indiana.  —  By  statute  a  church  or- 

iDEt  its  first  meeting  for  the  election  of  ganization  can  sue  only  in  the  name 

officers  was  not  called  in  the  manner    of  "  wardens  and  vestrymen  of  

provided  by  law.     It  is  sufficient  that    church, ,"  or  in   the  name  of  the 

it  has  officers  de  facto.  "trusteesof church, ."  Drum- 

1.  Stokes  V.  Phelps  Mission,  47  Hun  heller  v.  Fii;st  Universalist  Church,  45 
(N.  Y.)  570,  wherein  the  court  said:  Ind.  275.  See  also  Ham  rick  v.  Bence, 
"  That  actions  may  under  certain  con-  29  Ind,  500;  Wiles  v.  Philippi  Church, 
ditions  be  brought  upon  behalf  of  a  63  Ind.  206. 

corporation  by  one  of  its  ^ustees  to  re-  Wisoonsin.  —  Where     an     action    is 

dress  wrongs  done  to  the  corporation  brought  by  the  trustees  of  a  religious 

seems  to  be  too  well  settled  to  require  society,    there    being    statutes    under 

citation  of  authority,  and  that  this  right  which  such  trustees  could  have  been 

exists  as  well  in  respect  to   religious  incorporated,  it  will  be  presumed  that 

corporations  as  to  civil  corporations  is  they  were  incorporated  and  that  they 

equally  well  settled."     See  also  Berry*  have  legal  capacity  to  sue.     Skinner  r. 

man  v,  Reese,  11    B.  Mon.  (Ky.)  287;  Richardson,  76  Wis.  464. 

Associate  Reformed  Church  v.   Theo-  Amendment    by    Substituting    Proper 

logical  Seminary,  4  N.  J.  Eq.  77.  Vamei.  —  In       Methodist       Episcopal 

2.  Leftwick?'.  Thornton,  18  Iowa  56;  Church  v.  Williamson,  7  Del.  Co.  Rep, 
First  Baptist  Church  v.  Branham,  90  (Pa.)  129,  it  was  held  that  the  complain- 
Cal.  22.  See  also  Baltimore,  etc..  R.  ant  in  a  bill  filed  in  the  name  of  the 
Co.  V.  Fifth  Baptist  Church,  137  U.  S.  Methodist  Episcopal  Church  of  the 
568.  United  States  of  America,  which  is  a 

Aetion  Againit  Trustees.  —  An  action  body  incapable  of  suinG^,  would  be  per- 

to  recover  money  due  a  church  on  a  mitted   to  amend   by   substituting  as 

verbal  contract  with  its  trustees  should  plaintiffs  the  names  of  the  trustees  of 

be  brought  in  the  corporate  name  and  the   particular  church  which  was  the 

not  in  the  name  of  the  trustees.     Left-  real  plaintiff,  where  the  defendants  had 

wick  V.  Thornton,  18  Iowa  56.  answered  without  objection. 

101  Volume  XVIII. 


n 


\ 


I 

I 


Aotioni  Wy  kELlGlOUS  SOCIETIES.      Bdigiou  Boeletiai. 


may  maintain  an  action  under  such  statute,  it  is  not  necessary 
that  the  right  to  the  office  of  trustee  shall  first  have  been  settled 
|i  by  quo  warranto}- 

(3)  Misnomer  —  Ho%v  Pleaded,  —  In  an  action  by  a  religious 
corporation,  the  misnomer  of  the  plaintiff  is  pleadable  in  abate- 
ment only,  and  is  waived  by  pleading  to  the  merits.* 

d.  Averment  of  Incorporation.  —  As  to  the  necessity  of 
the  averment  of  incorporation,  in  an  action  by  or  against  a 
religious  society,  the  decisions  are  at  variance  as  in  the  case  of 
actions  by  or  against  other  corporations.'  Thus  in  some  juris- 
dictions it  is  held  that  an  averment  of  the  corporate  existence  of 
religious  societies  is  unnecessary.*  In  those  states,  however, 
where  corporate  existence  must  be  alleged,  such  averment  is 
necessary  in  an  action  by  or  against  an  incorporated  religious 
i  society.* 

f  e.  Denial   of    Plaintiff's   Corporate  Existence  —  (i) 

\  Manner.  —  As  in  the  case  of  actions  by  other  corporations,  the 

authorities  differ  as  to  the  manner  of  denying  the  corporate 
existence  of  the  plaintiff  in  actions  by  religious  societies.* 


1,  Gaff  V,  Greer,  88  Ind,  122.  Conference,    12    Barb.    (N.    Y.)    573; 

8.  Baltimore,   etc.,    R.    Co.  v.  Fifth  American  Baptist  Home  Mission  Soc. 

Baptist  Church,  137  U.   S.  568.      See  v.  Foote,  52  Hun  (N.  Y.)  308. 
also   Methodist   Episcopal  Church    v,        6.  See    generally  article    Corpora- 

Tryon,    i  Den.   (N.  Y.)  451 ;    Society,  tions,  vol.  5,  p.  T^  et  seq. 
etc.,   V,   Pawlet,  4  Pet.    (U.   S.)  501;        By  Plea  in  Abatemuit  or  in  Bar.  —  In 

Christian   Soc.    v,    Macomber,  3   Met.  Methodist  Episcopal  Church  v.  Wood, 

(Mass.)  237;  Gould's  PI.,  c.  5,  §  79.  5  Ohio  283,  the  court  said:  *'  If  the  de- 

8.  See  article  Corporations,  vol.  5,  fendant  intended  to  object   the   want 

p.  70  et  seq.  of  capacity   in    the   plaintiffs  to   sue, 

4.  Board   of   Domestic   Missions    v,  he  should  have    pleaded  that  matter 

Von   Puechelstein,   27   N.  J.    Eq.   30;  specially,   in   abatement  or    bar.      He 

Zion  Church  c^.  St.   Peter^  Church,  5  has  pleaded   the  g^eneral  issue.     This 

W.  &  S.  (Pa.) 215,  where  the  court  said:  admits  the  capacity  of  the  plaintiffs  to 

'*  No  precedent  of  an  averment  of  in-  sue   in   the  corporate    character   they 

corporation  or  of  a  profert  of  the  char-  have  described  for  themselves.*'    Citing 

ter  has  been  produced  in  any  declara-  Conard  r*.  Atlantic  Ins.  Co.,  i  Pet.  (IT. 

tion  by  a  corporation;    nor  is  there  a  S.)  386;  Society,  etc.,  v,  Pawlet,  4  Pet, 

reason  why  there  should  be  one.     Un-  (U.  S.)  501;    Com.  v,   Foster,  i  Mass. 

like  a  bond  or  a  fcrant  of  administra-  488;  Stafford  v,  Bolton,  i  B.  &  P.  40;   i 

tion,  it  is  no  part  of  the  title  to  sue,  Saund.  340,  note  2. 
any  more  than  an  act  of  baptism  is  part        In  Zion  Church  v.  St.  Peter's  Church, 

of  such  a  title.     Nothing  but  a  deed  or  5  W.  &  S.  (Pa.)  215,  it  was  held  that  in 

grant  of  administration  is  pleaded  with  a  suit  by  a  religious  corporation  the 

a    profert,    and    oyer  cannot    be    de-  want  of  a  charter  may  be  pleaded  In 

manded  of  a  private  statute  even  when  abatement,   or  perhaps  in   bar.      See 

a  profert  has   been  made  of  it.     The  also,  to  the  effect  that  nul  tiel  corpora^ 

name,  in  this    instance,   imports  that  tioti  may  be  pleaded  in  abatement  as 

the  plaintiff  is  a  body  politic;  and  had  well  as  in  bar,  Christian  Soc.  v.  Ma- 

the  fact  been  otherwise,  the  defendant  comber,  3  Met.  (Mass.)  235. 
might  have  pleaded  the  want  of  an  act        Under  General  bsne  with  Notice.  —  In 

of  incorporation  in  abatement,  or  per-  Christian  Soc.    v.   Macomber,   3   Met. 

haps  more    properly  in  bar.     But  the  (Mass.)  235,  it  was  held  that  before  the 

parties  went  to  issue  on  another  fact,  statutes  of  1836,  c.  273,  prohibited  pleas 

and  it  was  afterwards  too  late  to  in-  in  bar,  nul  tiel  corporation  might  have 

quire  into  anything  else."  been  pleaded  in  bar  as  well  as  in  abate- 

6.  Stoddard    v.    Onondaga    Annual  ment,   and  since  the  passing  of  that 
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(2)  Admission  by  Pleading  Over  to  the  Merits,  —  In  an  action 
by  a.  religious  corporation,  if  the  defendant  pleads  over  to  the 
merits,  he  thereby  admits  the  corporate  existence  of  the  plaintiff.* 

(3)  Effect  of  Denial.  —  In  an  action  brought  by  a  religious 
society,  the  plaintiffs  must  prove  their  corporate  existence  if  it  is 
put  in  issue.* 

2.  XJnincorporated  Societies.  (See  also  article  Unincorporated 
Associations.)  —  a.  Who  May  Maintain  —  (i)  In  General. — 

A  suit  in  behalf  of  an  unincorporated  religious  society  may  be 
maintained  by  the  trustees  thereof  or  by  a  committee  appointed 
by  tHe  society.* 

(2)  Parties  by  Representation.  —  In  accordance  with  the  rule  in 
equity  and  under  the  code  that  where  the  parties  are  numerous, 
one  or  more  of  several  interested  persons  may  sue  for  all,*  though 
the  several  members  of  a  religious  society  may  unite  as  plaintiffs,* 
one  or  more  may  prosecute  an  action  for  all  the  members  as  well 
as  for  themselves.'' 

statute,  if  the  plaintiff  sues  as  a  cor-  482.     See    also    Methodist    Episcopal 

por&tion,  and  the  defendant  on  plead-  Church  v.  Tryon,  i  Den.  (N.  Y.)45i. 

^^S      tlfte  general    issue  gives  notice,  Evidence  Snffleient  to  Proye  De  Facto 

conformably  to  the  rule  of  court,  that  Corporation.  —  See  Am.  and  Eng.  Encyc. 

"^    ^v^ill  deny  that  the  plaintiffs  are  a  of  Law,   titles  De  Facto    Corporations, 

^^""P^^rsttion,  they  are  bound  to  prove  vol.  8,  p.  747;  Reli^ous  Societies. 

r^T  Corporate  existence.  8.  Whiter.  Rice,  1 13 Mich. 403;  Lilly 

^;^«iwlDenialIn«nificient.— In  Wiles  v.  Tobbein,  (Mo.  1890)  13  S.  W,  Rep. 

Jil^^^ilippi  Church,  63  Ind.  206,  it  was  1060;    Beatty  v.   Kurtz.  2   Pet  (U.  S.) 

^^^  >,  ^liat  the  general  denial  does  not  566;  Callsen  v,  Hope,  75  Fed.  Rep.  758. 

^v^^'^V  issue  the  corporate  existence  of  Compare  Curd  r.  Wallace,  7  Dana  (Ky.) 

^'^^    'Vlaintiff.      Citing  Wert  v.   Craw-  190,  32  Am.  Dec.  85,  in  which  case  it 

V^^^sirille,  etc..  Turnpike  Co.,  19  Ind.  was  declared  that  at  common  law  an 

242,  Adams   Express  Co.  v.  Hill,  43  unincorporated  religious  society  could 

Ind.  157,  Indianapolis  Furnace,    etc.,  not  sue  in  its  aggregate  name,  or  in 

Co.  V.  Herkimer,  46  Ind.  142.  Presby-  the  names  of  its  agents  or  trustees  not 

terian  Church  v,  Horton,  50  Ind.  223,  vested  with  a  right  of  property,  but 

and  Christian  Church  v.  Johnson,  53  that  by  Act  Ky.  18 14  the  trustees  of  an 

Ind  273.    See  also  Methodist  Episco-  unincorporated     religious    society    in 

pal  Church  v.  Wood,  5  Ohio  283.  whom  title  is  vested  might  sue  in  their 

General  Issue    Witfiout  Notice,  —  If,  own  names  for  the  safe  keeping  and 

in  an  action  by  a  religious  corporation,  preservation  thereof. 

the  defendant  pleads  the  general  issue  4.  Hadden  v.  Chorn,  8  B.  Mon.  (Ky.) 

without  notice  of  his  intention  to  deny  70;    Humphrey  v,   Burnside,   4  Bush 

the  corporate  existence  of  the  plaintiff,  (Ky.)  215. 

he  thereby  admits  the  existence  of  the  6.  See  article   Parties  to  Actions, 

corporation.     Christian  Soc.  v.  Macom-  vol.  15,  p.  627. 

ber,  3  Met.  (Mass.)  235.  6.  Methodist    Episcopal    Protestant 

1.  Worrell  v.  First  Presb.  Church,  23  Church  v,  Adams,  4  Oregon  77. 

N.  J.  Eq.  96;  Zion  Church  v,  St.  Peter's  7.  Baker  v,  Ducker,  79  Cal.  365;  Mc- 

Church.  5  W.  &  S.  (Pa.)  215.  Connell  v.  Gardner,  i  Morr.  (Iowa)  272; 

O^eetion  WaiTOd. —  In  Young  Men's  Fink  v.  Umscheid,  40  Kan.  271;  Meth- 

Christian  Assoc,  t/.  Dubach,  82  Mo.  475,  odist  Episcopal  Protestant  Church  v. 

it  was  held  that  the  question  of  legal  Adams,  4  Oregon  77. 

capacity  of  the  plaintiff  to  sue  as  a  cor-  Where  there  Is  a  Board  of  Tmitees.  — 

poration  must  be  raised  by  demurrer  In  Wheelock  v.  First  Presb.  Church, 

or  answer,  or  it  is  waived.  119  Cal.  477,  it  was  held  that  several  of 

S*  Methodist  Episcopal  Union  Church  the  members  of  an  unincorporated  re- 

».  Picket,  23  Barb.  (N.  Y.)436, 19  N.  Y.  ligious  society  may  prosecute  an  action 
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b.  The  Complaint  —  AUegaUoni  ai  to  PtftiM.  —  Where  part  of  the 
members  of  a  religious  society  are  suing  for  all,  the  'petition 
should  set  forth  facts  justifying  such  course.* 

n  ACTI0V8  AGAursT  BELIGI0V8  S0CIITIS8  —  1.  Incorporated 
Booitties — /7.  Use  of  Corporate  Name — (i)  General  RuU. 
—  As  in  the  case  of  other  corporations,'  an  incorporated  religious 
society  must  be  sued  in  its  corporate  name,'  and  it  has  been  held 
that  a  suit  against  the  trustees  of  such  a  corporation  individually, 
designating  them  as  trustees  of  the  corporation,  omitting  part  of 
the  corporate  name,  is  not  a  suit  against  the  corporate  body,  the 
designation  superadded  being  merely  descriptio  persona.^ 

or  all   the  members  of  the  church  as  however,   which  should  not  be  left  to 

well  as  for  themselves,  even   though  inference." 

such  society  has  a  board  of  trustees.  ftoAoiont  ATennent  of  Oomnum  or  Oen- 

See  also  to  the  same  effect  Baker  v.  oral  Intttreft. —  In  Baker  v.  Ducker,  79 

Ducker.  79  Cal.*365.  Cal.  365.  it  was  held  that  a  complaint 

Where  Property  Hat  Been  Oiyen  in  averring  that  the  plaintiffs,  together 
Tmit  for  a  church  not  incorporated,  it  with  a  large  number  of  other  persons, 
is  competent  for  any  person  belonging  were  associated  together  for  religious 
to  that  church,  on  behalf  of  himself  and  purposes,  and  were  members  of  the 
of  all  others  belonging  to  that  churcH  First  Reformed  Church  of  the  city  of 
and  entitled  to  the  use  of  the  funds,  to  Stockton,  and  that  the  plaintiffs  prose- 
come  into  a  court  of  equity  to  enforce  cuted  the  action  for  all  the  members  of 
the  execution  of  the  trust.  And  if  such  the  church  as  well  as  themselves, 
church  consists  of  various  congrega-  showed  the  question  to  be  one  of  com- 
tions,  any  one  or  more  of  such  congre-  mon  or  general  interest  of  many  per- 
gations,  being  incorporated,  may  in  sons,  and  that  the  action  was  authorized 
like  manner  enforce  the  execution  of  by  Code  Civ.  Pro.  Cal.,  .§  38a. 
the  trust.  Associate  Reformed  Church  8.  See  article  Corporations,  vol.  5, 
V,  Theological  Seminary,  4  N.  J.  Eq.  77.  p.  62. 

1.  McConnell    v.  Gardner,   i  Morr.  8.  Tartar  f.  Gibbs,  24  Md.  323;  Afri- 

(lowa)  272.     In  this  case  the  court,  in  can  Methodist  Bethel  Church  v.  Car> 

refusing  to  entertain  a  bill  died  by  an  mack,  2  Md.  Ch.   143;  Ladd  v,  Metho- 

elder  of  a  church  in  his  name  and  right  dist  Episcopal  Church,  i  Mich.  N.  P. 

as  an  elder,   to  secure  the  title  to  a  T43. 

church  lot  granted  to  the  church  of  4.  Tartar  v,  Gibbs,  24  Md.  323.  In 
which  he  was  a  member  and  elder,  this  case  the  court  said:  '*  The  defend- 
said:  '*  As  a  general  rule,  all  the  mem-  ants,  the  appellants,  are  sued  individ- 
bers  of  a  voluntary  association  should  ually,  the  designation  '  trustees  of  the 
be  joined  in  the  petition,  but  to  prevent  African  Methodist  Episcopal  Church  ' 
the  inconvenience  and  delay  which  superadded  being  a  descripHo  persona, 
such  a  requirement  would  occasion.  This  is  not  a  mere  misnomer,  but  suing 
where  the  members  are  numerous,  them  in  a  different  capacity." 
courts  of  equity  have  of  late  counte-  S^etltion  of  Fall  Vame  of  OorporatioiL 
nanced  the  mode  of  a  part  commencing  —  In  Antipoeda  Baptist  Church  v.  M  ul- 
proceedings  in  behalf  of  all.  But  the  ford,  8  N.  J.  L.  182,  it  is  held  that 
petition  in  such  a  case  should  set  forth  where  the  name  of  the  corporation  is 
facts  to  justify  that  course.  In  the  correctly  stated  at  the  commencement 
present  case  it  does  not  appear  that  the  of  the  declaration,  thus  *'  The  Trustees 
number  of  associated  members  is  so  of  the  ABC  of,'*  etc.,  and  in  the  sub- 
great  as  to  create  inconvenience  in  hav-  sequent  part  of  the  declaration  it  is 
ing  all  their  names  joined.  Nor  is  the  alleged  that  "  being  so  indebted  they 
proceeding  instituted  by  McConnell  in  the  said  trustees  •  ♦  ♦  undertook 
behalf  of  the  association,  but  for  him-  and  promised,'*  this  is  a  suflBcient  alle- 
self  alone,  although  it  would  be  reason*  gation  that  the  promise  was  made  by 
able  to  infer  that  his  success  would  the  corporation,  and  not  by  the  trustees 
redound  to  the  exclusive  benefit  of  the  individually.  It  is  not  necessary  to 
whole  association.    That  is  a  matter,  repeat  the  full  name  of  the  corporation 
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(!2)  Statutory  Prmnsions,  —  By  statute  in  some  states  incor- 
porated religious  societies  can  sue  only  by  their  trustees  and  can 
be  reached  by  suit  only  through  their  trustees ;  as  a  church  they 
cannot  sue  or  be  sued,  but  actions  by  or  against  them  must  be 
broug^lit  by  or  against  the  trustees.* 

&.  Service  of  Process  — (i)  Upon  Whom  Made.  — Service  of 
process  in  a  suit  against  an  incorporated  religious  society  should 
be  made  upon  the  officers  of  such  society  who  are  de  facto  in 
possession  of  their  offices,  and  a  default  based  upon  service  made 
otherwise  will  be  vacated.* 

(2)  Waiver.  —  In  an  action  against  an  incorporated  religious 
society,  a  general  appearance  by  the  defendant  constitutes  a 
waiver  of  the  issuance  and  service  of  the  writ.^ 

<^-^  Averment  OF  Corporate  Existence  —  (i)  In  General. — 

As  in  the  case  of  actions  against  other  corporations,  the  authori- 
ties differ  as  to  the  necessity  of  averring  the  corporate  existence 
of  a.  religious  society  against  which  an  action  is  brought.* 

C^)  Objection  for  Want  of  Averment,  —  An  objection  that  the 
^^^^<^T2X^  character  of  a  defendant  religious  society  does  not 
sufficiently  appear  by  the  bill  cannot  avail  at  the  final  hearing.* 


at  c«r 

j^f^    ^ry  recurrence  in  the  declaration;  preachers,  must  be  deemed  for  all  the 

Q2i^'~^'^ce    in    a  clear  manner   to  the  purposes  of  this  motion  as  competent 

1^  ^^Iready  given  is  sufficient.  to    appoint    the    trustees.       And    the 

8e^*  jSc^^  Street  M.  E.  Church  v.  Garn-  trustees  and  officers  appointed  by  them, 

unct^^^  111.  132,  which  case  was  decided  in  conformity  with   the  provisions  of 

Co*!-^*"  -Act  111,  1885,  §  2.     See  also  First  the  statute,   and    who   have,   in   fact, 

Wi'Ii^^      Church   v.  Stswart,  43  111.  81;  acted  and  are  continuing  to  act  as  such, 

^  ^||  ^^  v.  Methodist  Episcopal  Church,  are  at  least   trustees    and  officers  de 

^^^    55.  facto;  and  on  them  alone,  while  such 

j^^>*^^  of  Error  in  Suing  Clivroh  Instead  a  state  of  things  exists,  can  a  valid 

A  ^t^^iftaet.  —  Advantage    of  an   error  service  of  process    be    made.       How 

^^<^6e  in  suing  a  church  as  such,  when,  much  a  want  of  conformity  in  their 

^y  statute,  the  suit  should  have  been  proceedings  Co  the  discipline  of  the  so- 

t>rought  against  its  trustees,  cannot  be  ciety  may  afifect  the  title  of  the  acting 

taken  on  appeal  when  it  has  been  over-  trustees  or  their  agents  to  their  officers 

looked  in  the  court  below.     Ada  Street  cannot  be  investigated  on  this  motion.'* 

M.  E.  Church  v.  Garnsey,  66  111.  132.  3.  Zion  Church  v.  St.  Peter's  Church, 

8.  Beriian  v.  Methodist  Soc,  (N.  Y.  5  W.  -&  S.  (Pa.)  215. 

Super.  Ct.  Spec.  T.)  4  Abb.  Pr.  (N.  Y.)  4.  See  article  Corporations,  vol.  5, 

434,  in  which  case   it   was  held  that  p.  70. 

where  a  suit  is  commenced  by  service  Kame  Importing  Corporation.  —  It  has 

upon  parties  claiming  to  be  officers,  been  held  that  a  religious  corporation 

bat  not  in   possession  of  the  offices,  may  be  declared  against  by  the  name 

upon  motion  of  the  officers  de  facto  by  which  it  is  known,  without  alleging 

after  judgment  by  default,  all  the  pro-  that  it  is  chartered  or  incorporated,  if 

ceedings  roust  be  vacated  as  irregular,  the  description  impliedly  amounts  to 

that  the  title  of   the  acting  trustees  an  allegation  that  the  defendant  is  a 

cannot  be  investigated  upon  such  mo-  corporate  body.       Ladd   v,   Methodist 

tion,  andihatif  they  are  intruders,  the  Episcopal  Church,  i  Mich.  N.  P.  47. 

court  has  no  jurisdiction  to  determine  5.  Worrell  v.  First  Presb.  Church,  23 

the  question.     The  court  said:  "The  N.J.   Eq.  96.     In  this  case  the  court 

persons  who  for  over  five  years  have  said:  '*  Whatever  force  these  objections 

net  in  the  church  edifice  for  worship,  might  have  had  at  an  earlier  stage  of 

M»e  elected  the  officers  of  the  society,  the  cause,  they  cannot  avail  now.     The 

ttd   appointed     and     supported     its  defective  allegations  of  corporate  char- 
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d.  Denial  of  Corporate  Existence.  —  The  general  rule  as 
i  to  the  manner  and  effect  of  a  denial  of  corporate  existence  in 

actions  against  corporations,  applies  in  the  case  of  actions  against 
■j  incorporated  religious  societies.* 

2.  XTninoorporated  Societies  —  a.  AGAINST  Whom  Brought.  — 

A  religious  society  which  is  not  incorporated  according  to  law 

j  cannot  be  sued  as  an  organization.'     It  is  not  a  person,  and  has 

no  power  either  to  sue  or  be  sued.'     But  the  members  of  such 
society  are  liable  as  joint  promissors  or  partners  on  contracts  made 
by  them  in  its  behalf,*  and  they  may  be  sued  collectively.*    See 
also  article  UNINCORPORATED  Associations. 
b.  Parties  by  Representation  —  Oeneni  Bnie.  —  Where  the 

individual  members  of  an  unincorporated  religious  society  are 
too  numerous  to  admit  of  all  being  effectively  brought  before 
the  court,  one  or  more  of  them  may  be  sued,  and  may  defend  for 
the  whole.* 

lU  Ik JTINCTIOV  AGAIVBT  Misuse  of  PbOPEXTT  —  PartlM  PlalntUt 
—  A  part,  and  in  fact,  even  a  minority  of  the  trustees  of  a 
religious  society  may  move  for  an  injunction  against  a  diversion 
of  the  society's  property  to  the  use  of  any  other  society.  And 
in  a  case  where  all  of  the  trustees  are  engaged  in  such  diversion 

acter  and  ecclesiastical  rules  have  been  v.   St.    Mark's    Protestant    Episcopal 

waived  or  substantially  supplied  by  the  Church,  52  Ga.  351. 

answer  and  proofs."  8.  Burton   v.   Grand    Rapids  School 

1.  See  article  Corporations,  vol.  5,  Furniture  Co.,  10  Tex.  Civ.  App.  270. 

p.  79.  4.  Wilkins  z/.  St.  Mark's  Protestant 

Corporate  Existenee  Hot  Put  in  Inne  by  Episcopal  Church,  52  Ga.  351. 

GonezBl  Denial.  —  As  holding  that  a  gen-  6.  Keller  v.  Tracy,  11  Iowa  530;  Bur- 

era!  denial  does  not  put  in  Issue  the  ton  v.  Grand  Rapids  School  Furniture 

corporate  existence  of  the  defendant  in  Co.,  10  Tex.  Civ.  App.  270. 

actions  against  a  religious  society,  see  6.  Wheelock  v.  First  Presb.  Church, 

Wiles    V.    Philippi    Church,   63    Ind.  119  Cal.  477;  Keller  v,  Tracy,  11  Iowa 

206.  530,  in  which  case  it  was  said:  **  The 

Votioe  of  Intention  to  Deny  Corporate  church,  if  incorporated,  should    have 

Existenee.  —  In  Massachusetts^  in  an  ac-  been  sued  by  its  corporate  name.     If 

tion   against  a   religious    society    de-  not,    the   individual    members  of  the 

scribed  in  the  writ  as*   a  body  corporate  church    might    have   been    sued    col- 

for  certain  purposes,"  If  the  defendants  lectively,  or,  under  section  1680  of  the 

would  deny  their  existence  or  organiza-  Code  of  185 1,  if  they  were  too  numer- 

tion  as  a  corporation  they  must  give  ous  and  it  was  impracticable  to  bring 

notice  of  their  intention  to  do  so  in  a  them  all  before  the  court,  then  one  or 

specification  of  defense.     Townsend  v.  more  could  have  been  sued,  who  conld 

First  Freewill  Baptist  Church,  6  Cush.  have  defended  for  the  whole,  provided 

(Mass.)  279,  the  court  saying:  **  If  the  Tracy  acted  as  their  agent.     In  either 

defendants  intended  to  deny  their  ex-  event,  whether  against  the  corporation 

istence  or  their  organization  as  a  cor-  as  such,  or  against  the  individual  mem- 

poration,  they  must  have  pleaded  in  bers  of  the  church,  the  Catholic  bishop 

abatement  or  in  bar,  under  the  old  sys-  holding  the  legal  title  should  also  have 

tern  of  pleading;  and  since  the  statute  been  made  a  party.^' 

abolishing  special  pleading,  they  must  As  to  the  general  practice  in  the  case 

give  notice  of  their  intention  to  do  so  of  numerous  parties   plaintiff    or  de- 

in  a  specification  of  defense."  fendant,   see    article   Parties  to  Ac- 

8.  Keller  v,  Tracy,  11  Iowa  530;  Bur-  tions,  vol.  15,  p.  727. 

ton  V,  Grand  Rapids  School  Furniture  Averment  of  Facta  Jnsti^^ing  Ominion 

Co.,  10  Tex.  Civ.  App.  270;    Wilkins  of  Parties.  —  Where  a  part  of  the  mem- 
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or  interference,  any  member  of  the  church  may  institute  the 
action,  if  not  in  the  name  of  the  corporation,  at  least  in  his  own 
name  for  the  benefit  of  all  the  members.* 

Action  in  Carponte  Vune.  —  An  action  for  an  injunction  to  restrain 
interference  with  the  management  or  control  of  the  property  of 
a  religious  society  by  persons  wrongfully  claiming  to  be  trustees 
is  properly  brought  by  the  trustees  in  their  corporate  name,  and 
the  state  need  not  be  a  party.* 

bers  of  an  anincorporated  religious  so-  them  all  before  the  court.    Wheelock 

^icty  are    sued   for  all.   the    plaintiff  v.  First  Presb.  Church,  119  Cal.  477. 

sboQ/d  allege  that  all  the  members  of        1.  First  Reformed  Presb.  Church  v. 

"ich  society  have  a  common  and  per-  Bowden,  (Supm.  Ct.  Spec.  T.)  10  Abb. 

^fia/  Interest  in  the  cause,  and  also  N.  Cas.  (N.  Y.)  i. 
(Aac  5y  reason  of  their  numbers  it  is        8.  German  Evangelical  Congregation 

'<Qpi^cticable  or  inconvenient  to  bring  v.  Hoessli,  13  Wis.  348. 
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REMAND. 

See  article  MANDATE  AND  PROCEEDINGS  THEREON^ 
vol.  13,  p.  835. 

REMEDY  AT  LAW. 

By  S.  B.  Fisher. 

I  As  Ousting  Jubisdictiov  of  Eaum,  109. 
IL  AvsBMSNTs  IV  Bill  as  to  iHABsauAor  of  Legal  Bemedt,  109. 

1.  Necessity  of  Averment y  109. 

2.  Requisite  Allegations^  no. 

a.  In  General^  no. 

b.  Averment  in  Terms ^  no. 

m   CEBTIFICATE   of  COimSEL  AS  TO  iHABEaVAGT  OF  LEGAL  REM- 
EBY,  1 10. 

IV.  Oeheeal  Bule  as  to  Objectioe  to  JmusDiCTiON  OF  BaniTT, 

no. 

V.  Nature  of  Objection,  hi. 
YI  Necessity  of  Baising  Objection,  hi. 

1.  General  Rule y  in. 

2.  Dismissal  by  Court  Sua  Sponte^  112. 

vn.  Time  OF  Baising  Objection,  113. 
Yin.  Hanneb  of  Baising  Objection,  i  16. 

1.  By  Demurrer^  116. 

a.  When  Proper^  1x6, 

b.  Form  of  Demurrer y  117. 

2.  By  Answer^  118. 

a.  When  Proper y  it8. 

b.  Effect  of  Objection^  11^, 

3.  By  Motion  to  Transfer  to  Proper  Docket ^  119. 

IX.  Waiyeb  of  Objection,  i  19. 
X.  Effect  of  Dismissal  of  Bill,  122. 

CROSS-REFERENCES, 

See  generally  articles  in  which  subjects  of  equity  jurisdiction  are 
treated,  such  as  CREDITORS*  BILLS,  vol.  5,  p.  388;  IN^ 
JUNCTIONS,  vol.  10,  p.  951;  QUIETING  TITLE,  vol.  17,  p. 
274;  RESCISSION,  REFORMATION,  AND  CANCELLA^ 
TION  OF  INSTRUMENTS;  SPECIFIC  PERFORM- 
ANCE; and  the  General  Index  of  this  work.  And  see  the  title 
EQUITY,  n  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  iggetse^. 
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I  As  OuSTlirG  JURISDICTIOV  OF  EauiTT.  —  There  are  certain 
heads  of  equity  jurisdiction  which  are  dependent  upon  the  want 
or  inadequacy  of  legal  remedies,  and  these  heads  are  so  numerous 
and  of  such  importance  that  it  is  often  broadly  stated  as  a  gene- 
ral rule  that  equity  is  without  jurisdiction  where  there  is  an  ade- 
quate remedy  at  law.* 

JviidiotioB  Bepondont  upon  Btatnto.  —  In  some  states  the  jurisdiction 
of  the  courts  as  courts  of  equity  is  dependent  upon  statutes 
which  limit  the  jurisdiction  to  those  cases  where  there  is  not  a 
plain,  adequate,  and  complete  remedy  at  law.* 

U  Ayebmsnts  in  Bill  as  to  Ihabequagy  op  Legal  Bemebt 

—  1.  Heoessity  of  Ayerment.  —  In  order  to  give  jurisdiction  to  a 
court  of  equity  the  plaintiff's  bill  must,  in  various  classes  of 
actions,  show  that  there  is  no  legal  remedy,  or  that  it  is  inadequate 
under  the  circumstances;*  and  in  those  states  where  the  juris- 
diction of  the  courts  as  courts  of  equity  is  limited  by  statutes  to 

!•  Colton    V,    Price,    50    Ala.    424;  show  in  bis  complaint  that  he  has  not 

Curry  ».  Peebles,  83  Ala.  225:  Wing-  a  full  and  adequate   remedy  at  law. 

°^'d  V.  McLure,  48  Ark.  510;  Derry  v.  Unless  he  can  show  that  he  has  not 

^oss,  5  Colo.  295;  Fort  v.  Groves.  29  such  a  remedy,  either  by  appeal,  cer- 

^<^»  188.     See  also  for  additional  cases  tiorari,  application  to  the  coart   itself 

on  this  point  the  title  Equity^  11  Am.  which  rendered  the  judgment,   or  in 

and  Eng.  Encyc.  of  Law  199-202;  and  any  other  legal  and  adequate  manner, 

'0  this   work  the  articles  Injunctions,  he  is  not  entitled  to  relief  by  injunc- 

•^*.  10,  p.  953;  Interpleader,  vol.  11,  tion." 

,1  "M-T,   Judgments,  vol.  11,  pp.  1176,  Veoesiity  to  Alloge  InMlyeney.  —  This 

^;     a.nd  the  General  Index  to  this  rule  was  applied  and  relief  denied  in 

^l^  Cummings  v,  Bradford,  (Ky.  1895)  29 

Jirf    ****•  ^  SoiMdy  Sols  Toit  of  Sqiiitj  S.   W.    Rep.   747,   where   there  was  a 

j^'^'^etioii. —  In    Watson    v,    Suther-  remedy  by  action  against  an  adminis- 

and^  5    Wall.  (U.  S.)  74.  which  was  a  trator  and  his  sureties  on  their  bond, 

•I  '^  ^*^r  an  injunction,  it  was  said  that  and  they  were  not  alleged  to  be  insolv- 

^Z^   a.bsence  of  a  plain  and  adequate  ent,  or,  if  so,  that  a  new  bond  could 

^^.^^3^  at  law  a£fords  the  only  test  of  not  be  obtained  at  law. 

ijj^'^y     jurisdiction,  and    the  applica-  Dismisial  of  Bill. —  In  Parker  r.  Win- 

^^  ^^t   this  principle   to  a  particular  nipiseogee    Lake  Cotton,  etc.,  Co.,   2 

^   ^tiust  depend  altogether  upon  the  Black  (U.  S.)  545,  the  court  affirmed  a 

O^^^^^ter  of  the  case  as  disclosed  in  the  decree  dismissing  a  bill  for  a  private 

A^^^ings.'*  nuisance  in  which  the  nature  of  the  in- 

^  9.  Gordon  v.  Clapp,    ill   Mass.   22.  jury  was  not  set  out  in  such  a  manner 

5ec  also  generally  article  Redemption,  as  to  show  that  the  plainti£f  was  with- 

vol.  17,  p.  942.  out  a  legal  remedy. 

8.  Colton  V,  Price,  50  Ala.  424;  State  OmiMion  Oronnd   for   DemniTer.  —  In 

V,  Mobile,  5  Port,  (Ala.)  279;  Wingfield  Wingfield  v.  McLure,  48  Ark.   510,  it 

r.  McLure.  48  Ark.  510;  Fort  r.  Groves,  was  held  that  a  demurrer  to  a  cpm- 

29  Md.  188;    Eastman   v,   Amoskeag  plaint  on   the  ground  that  it  failed  to 

Mfg.  Co.,  47  N.  H.  71;  Parker  v.  Win-  show  that  the  plaintiff  had  no  adequate 

nipiseogee  Lake   Cotton,   etc.,   Co.,  2  legal  remedy  was  properly  sustained. 

Black  (U.   S.)   545.     See  also  articles  lajimotioiif    Against    Kidtaneei. —  In 

CuDiTORs'    Bills,  vol.  5,  p.  562;  In-  the     case      of      injunctions      against 

JUNCTIONS,  vol.  10,  p.  953;    Quieting  nuisances  the  decisions  seem  to  differ 

TiTLR,  vol.  17,  p.  274;  Specific  Per-  as  to  the  necessity  of  showing  the  want 

FORMANCE;  and  other  articles  treating  of  an  adequate  remedy  at  law.     Thus 

^^^tobjects  of  equity  jurisdiction.  some  of  these  decisions  hold  that  this 

Iq  Wingfield  v.  McLure,  48  Ark.  514,  is  essential,  and  that  a  bill  may  be  dis* 

^hich  was  a  proceeding  for  injunction,  missed   for  its    omission.     Parker    v, 

wc  coart  said:  *'  The  appellant  fails  to  Winnipiseogee  Lake  Cotton,  etc.,  Co., 
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cases  where  there  is  not  a  plain,  adequate,  and  complete  remedy 
at  law,  the  allegations  of  the  bill  must  disclose  that  from  the 
nature  of  the  property,  the  peculiar  relation  of  the  parties,  or  the 
difficulty  of  ascertaining  the  amount  to  be  paid  or  tendered,  it  is 
apparent  that  there  is  no  plain,  adequate  remedy  at  law.* 

2.  Bequifite  Allegations  —  a.  In  General.  —  The  rule  requir- 
ing that  it  should  be  shown  that  no  adequate  legal  remedy  exists 
would  seem  to  be  sufficiently  complied  with  where  the  bill  states 
facts  from  which  it  appears  that  such  is  the  case.' 

b.  Averment  in  Terms.  —  Where  the  fact  that  the  remedy 
at  law  is  inadequate  sufficiently  appears  from  the  bill,  it  is  unnec- 
essary for  it  further  to  allege  in  terms  the  nonexistence  of  a 
legal  remedy  or  its  inadequacy.' 

m  Cbxtifigats  of  CoinrssL  as  to  Ihabsquact  of  Leoai. 

SXXSBT.  —  The  statutes  of  some  states  expressly  provide  that  in 
certain  cases  no  bill  in  chancery  shall  be  entertained  unless  the 
counsel  filing  it  shall  certify  that  in  his  opinion  the  case  is  of  such 
a  nature  that  no  adequate  remedy  can  be  obtained  at  law,  or  that 
the  remedy  at  law  will  be  attended  with  great  additional  trouble, 
inconvenience,  or  delay.* 

lY.  OSVEBAL  BULS  A8  TO  OBJEGTIOV  TO  JlTBISDICTIOV  OF  BQITITT 
—  Statement  of  Bole.  —  In  accordance  with  the  doctrine  that  the  aid 
of  equity  may  be  invoked  only  where  there  is  no  adequate  remedy 
at  law,*  a  court  of  equity  will  not  entertain  or  exercise  jurisdic- 
tion where  the  party  has  a  complete  and  adequate  remedy  at  law 
when  the  objection  to  such  jurisdiction  is  seasonably  taken.* 

When  Olqeetion  ATallnble.  —  By  an  adequate  remedy  at  law  is  meant 
"  a  remedy  vested  in  the  complainant  to  which  he  may  at  all 
times  resort  at  his  own  option,  fully  and  freely,  without  let  or 
hindrance,"''  and  the  objection  to  the  jurisdiction  of  the  court 
for  the  reason  that  the  plaintiff  has  an  adequate  remedy  at  law  is 

3  Black  (U.  S.)  545.  Other  decisions  Thomas  v.  Hall,  3  Pearson  (Pa.)  64; 
hold  that  when  an  injunction  is  sought  Everhart  v.  Everhart,  3  Kulp  (Pa.)  59. 
to  restrain  the  continuance  of  a  No  AppUeation  to  Settlement  of  Partner- 
nuisance,  the  petitioner  need  not,  as  a  ship  Aooonnts.  ~  This  rule  is  held  in 
predicate  to  the  relief  he  seeks,  show  Bach  man  v,  Einhorn,  5  W.  N.  C.  (Pa.) 
that  he  has  no  adequate  remedy  at  law,  350,  not  to  apply  in  the  case  of  bills  for 
and  that  the  rule  sought  to  be  invoked  the  settlement  of  partnership  accounts, 
has  no  application  in  such  cases,  an  in-  5.  See  title  Equity,  it  Am.  and  Eng. 
junction  being  the  recognized  method  Encyc.  of  Law  199. 
of  abating  nuisances.  International,  6.  Kelley  v.  Kelley,  80  Wis.  486; 
etc.,  R.  Co.  V,  Davis,  (Tex.  Civ.  App.  Shepherd  v.  Genung,  5  Wis.  3q7; 
1895)  39  S.  W.  Rep.  483.  See  generally  Stroebe  v.  Fehl,  33  Wis.  337;  Deery  r. 
article  Nuisances,  vol.  14,  p.  iiss  et  seq.  McClintock,  31  Wis.  195:  Gunderson  v. 

1.  Gordon  v,   Clapp,    iii  Mass.  33,  Cook,  33  Wis.  551;  Gray  v.  Tyler,  40 

which  was  a  bill  for  redemption.  Wis.  579;  McMillen  v.  Mason,  71  Wis. 

S.  People  V,   Hilliard,   39    111.    413;  405. 

Hon  V.  State,  89  Ind.  350.  7.  Wheeler  v,  Bedford,  54  Conn.  244. 

S.  People  V,  Hilliard,  39  111.  413.  For  other  definitions  of  adecjuate  rem- 

4.  See  Act  Pa.  Oct.  13,  1840,  Bright,  edy  at  law  see  the  title  Equity,  11  Am. 

Purd.    Dig.    Laws   Pa.   (1894),   p.   57;  and  Eng.  Encyc.  of  Law  300. 

no  Volume  XVIU. 


Vooeiiit7  of  REMED Y  AT  LA  W.  Suising  Objection. 

available  only  where  such  remedy  is  as  plain,  adequate,  and 
effectual  as  the  remedy  in  equity.* 

V.  Natttxe  of  Objectioh.  —  Although  the  objection  that  the 
plaintiff  has  an  adequate  remedy  at  law  is  usually  regarded  as 
affecting  the  jurisdiction,*  there  are  decisions  to  the  effect  that 
this  ground  of  refusal  to  take  cognizance  of  a  case  and  proceed 
with  it  is  in  no  proper  sense  jurisdictional,'  and  that  the  rule  is 
one  of  convenience.* 

VI  VECE88ITT  OF  BAisiHe  OBJECTION  —  1.  Oeueral  Bnle.  —  It 
would  seem  to  be  the  general  rule  that  in  an  equitable  action  the 
objection  that  there  is  an  adequate  remedy  at  law  must  be  raised 
by  the  defendant  in  his  pleading  in  order  to  be  available  to  him 
as  a  defense.* 

1.  Boyce  r.  Grundy,  3  Pet.  (U.  S.)  proper  time  and  in  the  proper  manner; 
215:  Sullivan  v.  Portland,  etc.,  R.  Co.,  and  although  it  is  most  frequently 
94  U.  S.  806.  citing  Parker  v.  Winni-  spoken  of  by  courts  and  writers  as  a 
piseogee  Lake  Cotton,  etc.,  Co.,  2  question  of  jurisdiction,  it  is  strictly 
Black  (U.  S.)  545.  inaccurate  to  call   it  so.     There  is  no 

"  If  tliA  BoBsdy  at  Law  Is  SoubtAil  or  want  of  jurisdiction,  and  should  the 

OlMQn,  or  if  it  falls  short  of  correcting  court  erroneously  proceed,  after  objec- 

the  whole  mischief,  or  of  securing  to  tion  properly  taken,  according  to  its 

the  party  asking  relief  his  whole  right,  own  rule,  it  is  very  clear  that  the  judg- 

ia  a  perfect  manner,  this  court  must  ment  would  not  lie  void.     It  might  be 

retain  jurisdiction  in  order  that  full  erroneous  and  subject  to  reversal  in 

and  complete  justice  may  be  done,     i  a  direct  proceeding,  but  it  could  not 

Story's  Eq.  Jur.,  §  33."    Chosen  Free-  be    collaterally    impeached    or    disre- 

bolders  v,  hfewark  City  Nat.  Bank,  48  garded."     Per  Dixon,  C.  J.,  in  Peck  v. 

V.  J.  Eq.  51.  School  Dist.  No.  4,  21  Wis.  523. 

OdBsnntiit  Legal  Samedy Kot  BiifflelMit.  4.  May  v.  Goodwin,  27  Ga.  352. 

—  In  Harper  v.  Rosenberger,  56  Mo.  5.  Russell  v.  Loring,  3  Allen  (Mass.) 

App.  388,  it  was  held  arguendo  that  the  121;  Blair  v.  Chicago,  etc.,  R.  Co.,  89 

test  of  right  to  equitable  relief  is  not  Mo.  388;  Harper  v.   Rosenberger,   56 

whether  there   is  a  concurrent  legal  Mo.   App.  388;  Tulleys   v.  Keller,  45 

remedy,  but  whether  the  remedy  at  Neb.    220;    Thomas   v.    Grand    View 

law  is  adequate  and  complete.  Beach   R.   Co,,   76   Hun  (N.   Y.)  601; 

2.  Cummins  v.  White,  4  Blackf.  Tucker  v.  Manhattan  R.  Co.,  78  Hun 
(Ind.)  356;  Keokuk,  etc.,  R.  Co.  v,  (N.  Y.)  439;  Lough  v.  Outerbridge,  143 
Donnell,  77  Iowa  221;  Woodman  v,  N.  Y.  271;  Amis  v.  Myers,  16  How.  (U. 
Freeman,  25  Me.  531;  Gough  v.  Crane,  S.)  492;  Gage  v,  Lippman,  (C.  PI.  Gen. 
3Md.  Ch.  119;  Drury  w.  Conner,  I  Har.  T.)  12  Misc.  (N.  Y.)  93;  Heyer  r. 
&G.  (Md.)  220;  Atty.-Gen.  If.  Moliier,  Burger,  Hoflm.  (N.  Y.)  i;  Reilly  v, 
26  Mich.  444;  Humphreys  v.  Atlantic  Freeman,  i  N.  Y.  App.  Div.  560;  Mentz 
Milling  Co.,  98  Mo.  542;  Pittsburgh,  v.  Cook,  108  N.  Y.  504;  Baronv.  Korn, 
etc..  Drove  Yard  Co.'s  Appeal,  123  Pa.  127  N.  Y.  224:  Ketchum  v,  Depew,  81 
St.  250:  Oelrichs  V.  Spain,  15  Wall.  (U.  Hun  (N.  Y.)  278;  Ostrander  ».  Weber. 
S.)2ii;  Parker  v,  Winnipiseogee  Lake  114  N.  Y.  95;  O'Brien  «/.  McCarthy,  71 
Cotton,  etc..  Co.,  2  Black  (U.  S.)  545;  Hun  (N.  Y.)427;  Wilkeson  Coal,  etc., 
Damont  sr.  Fry,  12  Fed.  Rep,  21;  Lewis  Co.  v.  Driver,  9  Wash.  177;  Sweetser 
p.  Cocks,  23  Wall.  (U.  S.)  466;  Mills  v.  v.  Silber,  87  Wis.  102;  State  v.  Circuit 
Knapp,  39  Fed.  Rep.  592;  Sullivan  v.  Ct.,  98  Wis.  143;  Piers  toff ».  Jorge  s,  86 
Portland,  etc.,  R  Co.,  94  U.  S.  806.  Wis.  128;  Pollock  v.  Farmers'  L.  &  T. 

S.  Oljeetioii  Ko  More  than  a  Bole  of  Co.,  157  U.  S.  429;  Post  v.  Corbin,  19 

PnetiM.  — "The    objection    that    the  Fed.  Cas.  No.  11,299. 

plaintiff  has  an  adequate   remedy  at  It  Is  No  Barrier  to  a  Court  of  Equity 

law  is  no  more  than  a  rule  of  practice  proceeding  to  grant  relief  in  a  cause, 

in  the  court  of  chancery  upon  which  even  if  there  be  an  adequate  remedy  at 

the  action  will  be  dismissed  if  the  at-  law,  if  the  defendant  does  not  plead  a 

tenUon  of  the  court  is  called  to  it  at  the  remedy  at  law,  for  in  such  case  the 
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2.  DismiBsal  by  Court  Boa  Sponte.  —  Although  the  usual  rule 
seems  to  be,  as  has  just  been  stated,  that  the  defendant  must  him- 
self  raise  the  objection  that  there  is  an  adequate  remedy  at  law  if 
he  wishes  to  take  advantage  of  it  as  a  defense,  and  a  failure  to  do 
this  will  be  considered  a  waiver  of  the  objection  where  the  case 
is  one  in  which  a  court  of  equity  can  aflford  relief,*  yet  according 
to  numerous  decisions  it  is  held  that  the  objection,  being  one 
which  affects  the  jurisdiction,  may  be  raised  by  the  court  sua  sponte 
though  not  raised  by  the  pleadings  or  suggested  by  the  defend- 
ant's counsel.  There  are  numerous  decisions  to  this  effect  in  the 
United  States  courts  *  as  well  as  in  the  courts  of  the  various  states.' 


court  will  go  forward  and  afford  relief 
in  any  cause  of  action,  legal  or  equi- 
table. Blair  v.  Chicago,  etc.,  R.  Co.,  89 
Mo.  3fi8. 

SnbmlMion  to  Jnrlidietion  Withoat  Ob- 
jection. —  **  The  Court  of  Chancery  will 
not  refuse  to  take  jurisdiction  of  a  case, 
and  to  maice  a  proper  decree  therein, 
merely  upon  the  ground  that  the  com- 
plainant had  a  perfect  remedy  by  an 
9ction  at  law,  when  the  parties  have 
submitted  themselves  to  tlie  jurisdic- 
tion of  the  chancellor  without  objec- 
tion." Utica  Bank  v.  Mersereau,  3 
Barb.  Ch.  (N.  Y.)  574. 

Parties  May  Ament  to  AMumptioii  of 
JoriBdictlon.  —  "  It  appears  to  be  set- 
tled by  a  very  general  concurrence  of 
authority  that  a  defendant  cannot, 
when  sued  in  equity,  avail  himself  of 
the  defense  that  an  adequate  remedy 
at  law  exists  unless  he  pleads  that  de- 
fense in  his  answer.  Grandin  v.  Le 
Roy,  2  Paige  (N.  Y.)  509;  Le  Roy  v, 
Platl,  4  Paige  (N.  Y.)  77;  Truscott  r. 
King,  6  N.  Y.  147;  Cox  v,  James,  45 
N.  Y.  557;  Green  v,  Milbank,  (Supm. 
Ct.  Spec.  T.)  3  Abb.  N.  Cas.  (N.  Y.) 
138;  Para  V,  Vilmar,  (Supm.  Ct.  Spec. 
T.)  54  How.  Pr.  (N.  Y.)  235.  The  rule 
proceeds  upon  the  basis  that  parties 
may  by  their  mutual  assent  litigate 
their  differences  in  a  court  of  equity, 
where  the  assent  of  the  defendant,  if 
withheld,  might  induce  the  court  to 
refrain  from  the  exercise  of  its  jurisdic- 
tion. That  jurisdiction  existing  over 
the  general  subject,  the  question  of  its 
exercise  in  the  given  case  cannot  be 
raised  unless  the  answer  raises  it.'* 
Mentz  V.  Cook.  108  N.  Y.  504. 

1.  See  infra^  IX.  Waiver  of  Obje^ 
Hon. 

8.  Oelrichs  v.  Spain,  15  Wall.  (U.  S.) 
211;  Dumont  v.  Fry,  12  Fed.  Rep.  21; 
Sullivan  v,  Portland,  etc.,  R.  Co.,  94 
U.   S.    806;    Mills  V.   Knapp,  39  Fed. 

11 


Rep.  592;  Spring  v.  Domestic  Sewing 
Mach.  Co.,  13  Fed.  Rep.  446;  Hipp  v. 
Babin.  19  How.  (U.  S.)  271. 

Deprivatioii  of  Conttitatioiial  Eigbt  to 
Jury  Trial.  —  Whenever  a  court  of  law 
is  competent  to  take  cognisance  of  a 
right  and  has  power  to  proceed  to  a 
judgment  which  affords  a  plain,  ade- 
quate, and  complete  remedy,  without 
the  aid  of  a  court  of  equity,  the  plain- 
tiff must  proceed  at  law,  because  the 
defendant  has  a  constitutional  right  to 
a  trial  by  a  jury.  Hipp  v.  Babin,  19 
How.  (U.  S.)  271.  See  also  Parker  v, 
Winnipiseogee  Lake  Cotton,  etc.,  Co., 
2  Black  (U.  S.)  545;  Grand  Chute  v, 
Winegar,  15  Wall.  (U.  S.)  373;  Lewis 
V.  Cocks,  23  Wall.  (U.  S.)  466.  And 
this  objection  to  the  jurisdiction  may 
be  enforced  by  the  court  sua  sponte ^ 
though  not  raised  by  the  pleadings 
or  suggested  by  counsel.  Parker  v, 
Winnipiseogee  Lake  Cotton,  etc.,  Co., 
2  Black  (U.  S.)  545;  Lewis  v.  Cocks,  23 
Wall  (U.  S.)  466;  Killian  v,  Ebbinghaus, 
110  U.  S.  568. 

8.  Hine  v.  Mew  Haven,  40  Conn.  478; 
Hartford  v.  Chipman,  2Z  Conn.  488; 
Cummins  v.  While,  4  Blackf.  (Ind.) 
356;  Dinwiddie  v.  Roberts,  i  Greene 
(Iowa)  363;  Woodman  ».  Freeman,  25 
Me.  531;  Gough  z\  Crane,  3  Md.  Ch. 
119;  Crump  V.  IngersoU,  47  Minn.  179; 
Humphreys  v,  Atlantic  Milling  Co.,  98 
Mo.  542;  Hart  v.  Mallet,  2  Hayw.  (N. 
Car.)  136.  See  also  Kriechbaum  v. 
Bridges,  i  Iowa  14. 

Diimlssal  of  Bill  on  Appeal.  —  In  In- 
ternal  Imp.  Fund,  etc.,  v.  Gleason,  39 
Fla.  771,  it  was  held  that  the  appellate 
court  will  dismiss  a  bill  in  equity  where 
there  is  an  adequate  remedy  at  law 
though  the  objection  has  not  been 
raised  See  also  Keokuk,  etc.,  R.  Co. 
V,  Donnell,  77  Iowa  221;  Pittsburgh, 
etc.,  Drove  Yard  Co. 's  Appeal,  123  Pa, 
St.  250,  23  W.  N.  C.  (Pa.)  89. 
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Vhtf*  tlw  Bnljeatnmattflr  of  tlift  Bill  It  Wholly  Forelgm  to  the  jurisdiction 
of  a  court  of  chancery,  as,  for  example,  a  claim  for  damages  or 
for  an  assault  and  battery,  the  court  may  properly  dismiss  the 
cause  at  any  stage  of  the  proceedings.* 

IKMrttiM  of  C^ttrt.  —  Where,  however,  the  subject-matter  belongs 
to  the  class  over  which  a  court  of  equity  has  jurisdiction,  though 
the  court  may  of  its  own  motion  make  the  objection  after  the 
defendant  is  barred  by  delay,  whether  it  shall  do  so  is  dis- 
cretionary.* 

TH  Tike  of  BAISINO  OBJECtlOir  —  EarUett   OpportUBltj.  —  With 

regard  to  the  time  when  the  objection  that  the  plaintiff  has  an 
adequate  remedy  at  law  should  be  raised,  it  may  be  laid  down  as 
a  general  rule  that  such  objection  should  be  taken  at  the  earliest 
opportunity'  in  the  trial  court.^ 

Beaton  for  Bvlo.  —  In  its  very  nature  the  objection  is  of  that  class 
which  ought  to  be  taken  in  the  earliest  stages  of  the  suit,  before 
costs  have  accumulated,  or  by  the  lapse  of  time  irreparable  injury 
may  result,  by  remitting  the  complainant  to  a  legal  remedy  whicn 
has  in  fact  become  unavailing.* 

Objeetiaa  Too  Lata  at  Hoaring.  —  Where  the  defendant  has,  by  his 
answer,  put  himself  on  the  merits,  and  has  failed  to  object  on  the 
ground  of  an  adequate  remedy  at  law,  he  cannot,  according  to 

Obm  Xofluuidod  by  Sapremo  Court.  —  In  occasion,  make  and  sustain  the  objec- 

Freeman  v.  Timanus,  12  Fla.  393,  the  tion;  but  that  whether  the  court  shall 

coart  said:  '*  The  appeal  in  this  case  do  this  is  discretionary,  and   not  im- 

bringing  before  this  court  the  record  peratiye. 

prior  to  the  default,  the  bill  is  open  for  8.  May  v.  Goodwin,  27  Ga.  352;  Bell 

oar  iaspection,  and  if  upon  the  face  of  v.   McGrady,  32  Ga.  257;  Johnson  v, 

the  bill  there  is  no  equity  or  there  is  a  Miller,  50  111.  App.  60;  Western  Elec- 

plain  aod  adequate  remedy  at  law,  the  trie  Co.  v.  Reedy,  66  Fed.   Rep.   163; 

case  must  be  remanded  with  directions  Brown  v.  Lake  Superior  Iron  Co.,  134 

conformable  to  that  view.     It  may  be  U.  S.  530;  Thompson  v.  Central  Ohio 

nrged  that,    no   such  objection  being  R.  Co.,  6  Wall.  (U.  S.)  134;  Kilbourn 

made  in  the  pleadings  or  presented  in  v,  Sunderland,  130  U.  S.  505. 

the  decree  of  the  chancellor,  this  court  Beforo  Making  Befonso.  —  In  Kilbourn 

cannot  consider  them.    Such,  however,  v,  Sunderland,   130  U.  S.   505,  it  was 

is  the  practice  of  appellate  tribunals  in  held  that  where  it  is  competent  for  a 

England,  and  such  is  the  practice  in  court  of  equity  to  grant  the  relief  asked 

the  Supreme    Court   of    the    United  for,    and    it  has    jurisdiction    of    the 

States."  subject-matter,  the  objection  that  the 

1.  Stout  9.  Cook,  41  111.  447;  Kimball  plaintiff  has  an  adequate  remedy  at  law 

V'  Walker,   30  111.   503;  Deery  v.  Mc-  should  be  taken  at  the  earliest  oppor- 

Clintock,  31  Wis.  195;  Tenney  v.  State  tunity,  and  before  the  defendants  enter 

Bank,  20  Wis.  161;  Remington  v.  Fos-  upon  a  full  defense, 

ler,  42   Wis.  608;  Western  Electric  Co.  4.  Mowry  v.  Hawkins,  57  Conn.  453; 

I'.  Reedy,  66  Fed.  Rep.  163;  Lewis  «/.  Sexton  v.  Pike.  13  Ark.  193;  I>odge  ». 

Cocks,  23  Wall.  (U.  S.)466.     Sec  also  Wright,  48  111.  384;  Stout  v.  Cook,  41 

YuUon  Irrigation  Ditch  Co.  v.  Twom-  111.  447;  Magee  v.  Magee,  51  111.  500; 

b\y,6Colo.  App.  554;  Heyer  v.  Burger,  Savery    v.   Browning,    18    Iowa    246; 

Hoffm.  (N.  Y.)  I.  Bomar    v.    Means,    47    S.    Car.    190; 

9.  BiMTBtioiuury      with     Court.  -^  In  Stonebunger  v.  Roller,  (Va.  1896)  25  S. 

Western  Electric  Co.  v.  Reedy,  66  Fed.  E.  Rep.  1012;  Preteca  v.  Maxwell  Land 

Rep.  163,  it  was  held  that  though  the  Grant  Co.,  50  Fed.  Rep.  674. 

defendant  is  barred  by  delay,  the  court  5.  Pfr   Brickell,  C.  J.,   in  Tubb  u. 

Baj,  of  Its  own   motion,  upon  proper  Fort,  58  Ala.  977. 
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the  weight  of  authority,  insist  on  it  at  the  hearing,^  unless  the 

1.  Arkansas,  —  CockreU   v,  Warner,    agreed  is  a  waiver  of  objections  to  the 
14  Ark.  345.  form  of  proceeding,  unless  such  objec- 

Connecticut,  —  Niles  v,  Williams,  24    tions  are  expressly  reserved;  and  the 


Conn.  279. 

Georgia,  —  May  v,  Goodwin,  27  Ga. 
352;  Bell  V,  McGrady,  32  Ga.  257. 

Illinois,  — Stout  v.  Cook,  41  111.  447; 
Magee  v,  Magee,  51  111.  500;  Turpin  v, 
Dennis,  139  111.  274;  Harding  z/.  Olson, 
76  111.  App.  475;  Ryan  v,  Duncan,  88 
111.  144. 

Massachusetts.  —  Clark  v.  Flint,  22 
Pick.  (Mass.)  231;  First  Cong.  Soc.  v. 


objection  that  the  plaintiff  has  a  plain, 
adequate,  and  complete  remedy  at  law 
cannot  be  raised  for  the  first  time  on 
the  final  hearing,  on  facts  agreed, 
when  not  stated  in  any  of  the  plead- 
ings. Russell  {'.  Loring,  3  Allen 
(Mass.)  121.  See  also  Meux  v,  Anthony, 
II  Ark.  423,  in  which  case  it  was  held 
that  a  defendant  in  chancery,  by  a  res- 
ervation of  his  objection  to  the  juris- 


Trustees,  23  Pick.  (Mass.)  148;  Crocker  diction  in  his  answer,  might  have  the 

V.  Dillon,  133  Mass.  91 ;  Page  z^.  Young,  same    benefit    thereof    as    if    he    had 

106  Mass.  313;  Massachusetts  Hospital  adopted  the  more  concise  mode  of  de- 

V,  State  Mut.   L.   Assur.  Co.,  4  Gray  fense  by  pleading  or  demurring. 


(Mass.)  227;  Jones  v.  Keen,  115  Mass. 
170;  Dearth  v.  Hide,  etc.,  Nat.  Bank, 
100  Mass.  540. 

Michigan.  —  Stockton  v,  Williams, 
Walk.  (Mich.)  120. 

Mississippi.  —  Cable  v,  Martin,  i 
How.  (Miss.)  558. 

New  York.  —  Livingston  v.  Living- 
ston, 4  Johns.  Ch.  (N.  Y.)  290;  Under- 
bill V.  Van  Cortlandt,  2  Johns.  Ch.  (N. 
Y.)  339;  Atty.-Gen.  v.  Purmort,  5  Paige 
(N.  Y.)  620;  Bradley  v.  Root,  5  Paige 
(N.    Y.)  632:    Wolcott    V.   Sullivan,   6 


Contra  —  Ol^ection  Available  at  Any 
Stage.  —  In  Baker  v.  Biddle,  i  Baldw. 
(U.  S.)  394,  2  Fed.  Cas.  No.  764,  it  was 
held  that  an  objection  of  there  being 
an  adequate  remedy  at  law  need  not  be 
made  by  demurrer,  plea,  or  answer, 
but  may  be  made  at  the  hearing  or  on 
appeal.  In  this  case  the  court  said: 
**  We  must  *  »  ♦  take  the  law  of 
equity  to  be  settled  that  a  defendant 
may,  at  any  stage  of  the  cause,  rely 
on  the  Want  of  equity  in  the  bill  on 
the  ground  that  the  plaintiff  has  a  com- 
Paige  (N.  Y.)  117;  Gable  v.  Miller,  10  plete  remedy  at  law."  See  also,  to 
Paige  (N.  Y.)  627.  the  same  effect,  Pierpont  v.  Fowle,  2 

Pennsylvania.  —  Harrington  v.  Flor-     Woodb.  &  M.  (U.  S.)  23,  19  Fed.  Cas. 
ence  Oil  Co.,  178  Pa.  St.  444;  Evans  v.     No.  11. 152. 


Goodwin,  132  Pa.  St.  136;  Searight  v. 
Carlisle  Deposit  Bank,  162  Pa.  St.  504. 

United  States.  — Consolidated  Roller- 
Mill  Co.  V.  Coombs,  39  Fed.  Rep.  25; 
Kilbourn  v.  Sunderland,  130  U.  S.  505; 
Waite  V.  O'Neil,  72  Fed.  Rep.  348; 
Post  V.  Corbin,  19  Fed.  Cas.  No.  11,299. 

In  Doubtful  Cases.  —  In  Evans  v. 
Goodwin,  132  Pa.  St.  143,  it  was  said: 


Motion  at  Hearing.  —  In  Daniels  v. 
Street,  15  Ark.  307,  it  was  held,  ap- 
parently, that  the  defendant  may  object 
at  the  hearing  if  the  want  of  jurisdic- 
tion appears  from  the  proofs.  See  also 
Price  V.  State  Bank,  14  Ark.  55;  Cock- 
reU V.  Warner,  14  Ark.  354. 

Olgection  Saised  at  Hearing  —  Constme- 
tion  of  Bill.  —  In  Zimmerman  v.  Car- 


It  is  too  late  now  for  the  defendant    penter,  84  Fed.   Rep.   747,  it  was  held 


to  urge  that  an  adequate  remedy  at  law 
existed.  Sunbury,  etc.,  R.  Co.  v. 
Cooper,  33  Pa.  St.  278.  The  doctrine 
laid  down  in  Adams's  Appeal,  113  Pa. 
St.  449,  may  be  adopted  here.  While 
it  is  true  that  manifest  want  of  jurisdic 


that  if  at  the  hearing  the  defendant 
raises  the  objection  that  a  speedy  and 
adequate  remedy  exists  at  law,  the 
court  will  not  make  a  decree  if  there 
is  a  plain  defect  of  jurisdiction;  but 
that  in  such  case  the  court  will  con- 


tion  may  be  taken  advantage  of  at  any  strue  the  bill  more  liberally  than  if  the 

stage^  of  the  cause,  the  court  will  not  point  had  been  raised  by  demurrer, 

permit  an  objection  to  its  jurisdiction  Findings  of  Fact  —  Adequate  Remedy  at 

to  prevail  in  doubtful  cases  after  the  Law.  —  In   Brewster  v.   Colegrove,  46 

parties  have  voluntarily  proceeded  to  a  Conn.  105,  it  was  held  that  where  the 

hearing  on  the  merits,  but  will  admin-  allegations  of  a  bill  in  equity  are  suffi- 

ister  suitable  relief."  dent  to  give  jurisdiction  to  a  court  of 

OlgeotionNotEzpressly  Baserved.  —  An  equity,  and  the  case  goes  to  a  hearing 

agreement  by  the  parties  to  a  suit  in  upon   its   merits,    and    the    facts    are 

e<}uity   to  submit  the    case    on   facts  found,  the  jurisdiction  is  not  defeated 
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court  is  wholly  incompetent  to  grant  the  relief  sought  by  the  bill.* 

Court  EaTiag  Law  uid  Equity  Jnriadietion.  —  This  is  the  rule  in  chan- 
cery, and  it  applies  a  fortiori  where  the  same  court  combines  both 
law  and  equity  jurisdiction ;  *  and  where  the  defendant  goes  to 
trial  on  the  merits  in  such  courts  it  is  too  late  afterwards  to  object 
that  the  plaintiff  has  an  adequate  remedy  at  law.' 

OlgeeUoii  Vot  Available  by  Motion  to  IMfmiu.  —  The  question  cannot  be 
raised  at  the  trial  by  a  motion  to  dismiss.* 

Oljootion  Too  Lata  After  Teetimony  Taken.  —  Where  the  defendant 
neglects  until  after  the  testimony  in  the  cause  is  in,  to  object  to 
the  jurisdiction  of  the  court  on  the  ground  that  the  complainant 
has  an  adequate  remedy  at  law,  the  objection  comes  too  late.* 

Olgeetioa  Too  Late  on  Appeal.  —  Except  in  those  cases  where  the 
subject-matter  is  wholly  foreign  to  the  jurisdiction  of  the  court, 
and  incapable  of  being  brought  before  it,  even  by  consent,  the 
objection  that  there  is  an  adequate  remedy  at  law  must  be  insisted 
upon  in  the  court  below  and  cannot  be  made  for  the  first  time 
on  appeal.*    Whenever  this  objection  is  raised  for  the  first  time  on 

by  the  fact  that  the  finding  shows  that  8.  St.  Paul,  etc.,  R.  Co.  v.  Robinson, 

the  petitioner  had  an  adequate  remedy  41  Minn.  394. 

at  law.  8.  St.  Paul,  etc.,  R,  Co.  v.  Robinson, 

1.  Cockrell  v,  Warner,  14  Ark.  345;  41  Minn.  394;  Newton  v,  Newton,  46 

Clark  V.  Flint,  22  Pick.  (Mass.)  231;  Minn.  33;    Sherwin    v.  Gaghagen,  39 

Harrington   v.   Florence   Oil   Co.,  178  Neb.  238;    Baron  v.   Korn,   127  N.  Y. 

Pa.  St.  444;  Consolidated  Roller-Mill  224;  Watts  v,  Adler,  130  N.  Y.  646,  41 

Co.  V.  Coombs,  39  Fed.  Rep.  25.  N.  Y.  St.  Rep.  325;    Mentz  7/.  Cook. 

Too  Late  After  Answer  and  General  108  N.  Y.  504;  Ostranderz'.  Weber,  114 

BopUoation.  —  After  an  answer  to  a  bill  N.  Y.  95;  Hyatt  v,  Ingalls,   124  N.  Y. 

in  equity  and  a  general  replication  have  93;    Nicholson  v.  Pirn,  5  Ohio  Sl  25; 

been   filed,    and   evidence    has    been  Kitcherside  v.  Myers,   10  Oregon  21; 

taken,  and  the  cause  has  come  on  for  O'Hara    v,   Paiker,   27    Oregon    156; 

hearing,  it  is  too  late  to  object  to  the  Meyer  v.  Garthwaite,  92  Wis.  571. 

jurisdiction  of  the  court  on  the  ground  4.  Wilkeson  Coal,  etc.,  Co.  v.  Driver, 

that  the  plalnti£f  has  an  adequate  rem-  9  Wash.  177. 

edy  at  law,  provided  it  is  competent  to  5.  Dodge    v.    Wright,    48    111.    382; 

the  court  to  grant  relief  and  it  has  Hickey  v,  Forristal,  49  111.  255;  Cum- 

jurisdiction     of    the     subject-matter,  ming  v,  Brooklyn,  11   Paige  (N.   Y.) 

Clark  F.  Flint,  22  Pick.  (Mass.)  231.  596;  Shillito  v.  Shillito,  160  Pa.  St.  167 ; 

In  this  case  the  court   said:    "  This  Searight  v.  Carlisle  Deposit  Bank,  162 

seems  to  be  a  reasonable  rule,  for  after  Pa.  St.  504;  Dederick  v,  Yqtl^  56  Fed. 

the  defendants   had   answered  to  the  Rep.  714. 

merits  of  the  bill,  and  consequently  6.  Alabama,  —  Tubb  v.  Fort,  58  Ala. 
great  expenses  had  been  incurred,  it  278;  Norton.v.  Norton,  94  Ala.  481. 
would  seem  to  be  unreasonable  to  Arkansas,  —  Sexton  v.  Pike,  13  Ark. 
allow  them  to  interpose  with  an  objec-  193;  Moss  v,  Adams,  32  Ark.  562;  Tal- 
tion  which  ought  to  have  been  made  bot  v,  Wilkins,  31  Ark.  411;  Daniels  v. 
on  demurrer  to  the  bill,  and  before  Street,  15  Ark.  307;  Mooney  v.  Brink- 
answering  to  the  merits.  Under  such  ley,  17  Ark.  340;  King  v.  Payan,  18 
circumstances  a  court  of  equity  ought  Ark.  583. 

to  reuin  the  cause,  provided  it  be  com-  Colorado,  —  Strousse  v.   Clear  Creek 

petent  to  grant  relief  and  have  juris-  County  Bank,  9  Colo.  App.  478. 

diction  of  the  subject-matter."     Citing  Connecticut,  —  HUes  v,  Williams,   24 

Ludlow  V,  Simond,  2  Cai.  Cas.  (N.  Y.)  Conn.  284. 

56;   Underbill     v.    Van    Cortlandt,    2  Florida,  —  Griffin  v,  Orman,   9  Fla. 

Johns.  Ch.  (N.  Y.)  369;  M' Donald  v.  22;  Gordon  v,  Clarke,  10  Fla.  179. 

Crockett,  2  McCord  Eq.  (S.  Car.)  135.  Illinois.  —  Dodge  v,  Wright,   48  lU. 
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appeal,  the  court  wUl  lay  hold  of  any  vestige  of  chancery  jurisdic- 
tion before  it  will  dismiss  the  cause  and  send  the  plaintiff  to  begin 
anew  in  a  court  of  law.^ 

Vm  MijnrxB  of  BAisnrQ  Obtsotiov  —  L  By  Denrairer  — 
a.  When  Proper.  —  If  it  appears  from  the  face  of  the  bill  or 
complaint  that  the  plaintiff  can  have  as  effectual  and  complete 

384;  Schmohl  V,  Fiddick,  34  III.  App.  New    York,  —  Clarke   r.   Sawyer,    2 

190;  Darby  v.  Dixon,  4  111.  App.  187;  N.  Y.  498;    Bruce  v,  Kelly,  39  N.  Y. 

Soldiers*  Orphans'  Home  v.  Lyon,  42  Super.  Ct.  27;  Wiswrall  r.  Hall,  3  Paige 

111.  App.  615;  Anderson  ».  Montgom-  (N.  Y.)  313;  Livingston  v.  Livingston, 

ery,  47  III.  App.  79;  Stout  v.  Cook,  41  4  Johns.  Ch.  (N.  Y.)  290;  Utica  Bank 

111.  447;  Magee  v.  Magee,  51  111.  500;  r.  Utica,  4  Paige (N.  Y.) 399;  Cunning- 

Turpin  r.  Dennis,  139  111.  274;  Pretty-  ham  r.  Fitzgerald,  138N.  Y.  165;   Utica 

man  v.  Irwin,  29  111.  App.  122;  Hickey  Bank  v.  Mersereaa,  3  Barb.  Ch.<N.  Y.) 

V.  Forristal,49lll.  255;  Darby  v.  Dixon,  533;  Steffin  v.  Steffi n,  (Supm.  Ct.  Gen. 

4  111.  App.  187;   Hay  v,  Bennett.  153  T.)  4  Civ.  Pro.  (N.  Y.)  179;  Wakenxan 

111.  271;  Roche  V,  Norfleet,  63  111.  App.  v.  Wilbur,  147  N.  Y.  657;  Wltherbee  v 

612:  JolietGasLightCo.v.  Sutherland,  Meyer,  84  Hun  (N.  Y.)  146;    Post   n. 

68  111.  App.   230;  Baker  v.  Baker,  69  Ketchum,  I  N.  Y.  Leg.  Obs.  261;  Met- 

III.  App.  461;  Black  V.  Miller,  71  111.  ropolitan   £1,   R.   Co.  v.  Johnston,  84 


App.  342;  Hazte  v,  Bondy.  173  III.  302; 
Ohiing  V,  Luitjens,  32  111.  28;  Kimball 
V.  Walker,  30  III.  503;  Vermont  v. 
Miller,  161  III.  210. 


Hun  (N.  Y.)  83;  Powell  v.  Waldron,  89 
N.  Y.  332. 

North  Carolina.  —  Burroughs  v,  Mc- 
Neill,   2    Dev.    &    B.    Eq.   (N.    Car.) 


Iowa,  —  Tugel  v.  Tugel,  38  Iowa  349;  297. 

Phinny  zr.  Warren,  52  Iowa  332;  Gould  Ohio, — Culver  v,  Rodgers,  33  Ohio 

V.    Hurto,   61    Iowa  45;    Hintrager  v,  St.  537. 

Sumbargo,  54  Iowa  604;  Linden  v,  Oregon,  —  O'Hara  p.  Parker,  27  Ore- 
Green,  81  Iowa 366;  Benjamin  e^.  Vieth,  gon  156;  Kitcherside  v,  Myers,  10  Ore- 
80   Iowa    I49j^  Corey  v,   Sherman,  96  gon  23. 


Iowa  114:  O'Brien  v.  Putney,  55  Iowa 
295;  Savery  v.  Browning,  18  Iowa 
246;  Matter  of  Knapp,  loi  Iowa  488; 
Logan  V,  McCahan,  102  Iowa  241; 
Adams  County  v.  Hunter,  78  Iowa  328; 
Bull  V,  Keenan,  100  Iowa  144. 

Maryland,  —  Gough  v.  Manning,  26 
Md.  347. 

Massathusetts,  —  Clark  v,  Flint,  22 
Pick.  (Mass.)  237;  Creely  v.  Bay  Stale 
Brick  Co.,  103  Mass.  515;  Dearth  v. 
Hide,  etc.,  Nat.  Bank,  100  Mass.  540; 
Russell  V,  Loring,  3  Allen  (Mass.)  125; 


Pennsylvania,  —  Evans  v,  Goodwin, 
132  Pa.  St.  136;  Searight  v,  Carlisle 
Deposit  Bank,  162  Pa.  St.  504. 

Tennessee,  — Stockley  v,  Rowley,  2 
Head  (Tenn.)493. 

Washington.  —  Morgan  v.  Bell,  3 
Wash.  554. 

Wisconsin,  —  Ellis  v,  Allen,  99  Wis. 
598;  J[ones  V.  Collins,  16  Wis.  594. 

United  States,  —  Lone  Jack  Min.  Co, 
V,  Megglnson,  82  Fed.  Rep.  89;  Rey- 
nolds V,  Watkins,  60  Fed.  Rep.  824; 
Fisher  v.   Knight,  61  Fed.   Rep.  491; 


Page  V,  Young,  106  Mass.  313;  Jones  Foltz  v.  St.  Louis,  etc.,  R.  Co.,  60  Fed. 

V.    Keen,    115    Mass.    170;   Crocker  v.  Rep.   316;    Preteca   v.  Maxwell   Land 

Dillon,  133  Mass.  91.  Grant  Co.,    50  Fed.    Rep.   674;  Wylie 

Michigan.  —  Stockton    v,    Williams,  v,  Coxe,  15  How.  (U.  S.)  415;  Boyce  v. 

Walk.  (Mich.)  120;  Wallace  v.  Harris,  Grundy.  3  Pet.  (U.  S.)  210;  Kilbonrn  v, 

32  Mich.  380.  Sunderland.   130  U.   S.   505;  Oelrichs 

Mississippi.  —  Barrett  r.   Carter,   69  r.  Spain,  15  Wall.  (U.  S.)  211 ;  Brown 

Miss.  593.  c/.  Lake  Superior  Iron  Co.,   134  U.   S. 

Missouri,  —  Blair  v,  Chicago,  etc.,  530;  Allen  v,  Pullman's  Palace  Car 
R.  Co.,  89  Mo.  383. 


Nebraska. — Stahlhut   v.    Bauer,    51 


Co.,  139  U.  S.  658;  Amis  v,  Myers,  16 
How.  (U.  S.)  492;  Tyler  v.  Savage,  143 


Neb.  64;  Morris  v.  Haas,  54  Neb.  579;  U.  S.  79;  Reynes  r.  Dumont,  130  U.  S. 

Sherwin    v.   Gaghagen,  39   Neb.    238;  354;  Crosby  i'.  Buchanan,  23  Wall.  (U. 

Dorsey  v,  Nichols,  43  Neb.  241.  S.)  420;  Union  Pac.  R.   Co.  v,   Harris, 

New  Jersey,  —  Bates  v.  Conrow,  11  63  Fed.  Rep.  800;  HoIIins  v,  Brierfield 

N.  J.   Eq.   137;  Lehigh  Zinc,  etc.,  Co.  Coal,  etc.,  Co.,  150  U.  S.  371. 
V.  Trotter,  43  N.  J.  Eq.  185.  1.  Daniels  v.  Street.  15  Ark.  307. 
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a  remedy  at  law  as  in  a  court  of  equity,  and  that  such  remedy  is 
dear  and  certain,  tlie  defendant  may  raise  the  objection  by  a 
demurrer.* 

*.  Form  of  Demurrer.  —  A  demurrer  on  the  ground  of 

insufficient  facts  is  sufficient  to  raise  the  objection  that  there  is 
an  adequate  remedy  at  law.* 

Demurrer  Qrt  Team  Inenileieat.  —  The  objection  to  the  jurisdiction 
of  a  court  of  equity  on  the  ground  that   the  plaintiff  has  an 

adequate  remedy  at  law  cannot  be  raised  by  a  demurrer  ore  ienus 

1.  Alabama,  —  Tubb  v.  Fort,  58  AU.  (N.   Y.)   632;    Grandin  r.    Lc  Roy,   a 

278;   Norton  r.   Norton,  94  Ala.  481;  Paige  (N.  Y.)  509. 

Bunn  V.  Timberlake,  104  Ala.  263.  North   Carolina,  —  Smith    v.    More- 

Arkansas.  —  Price  v.  State  Bank,  14  head,  6  Jones  Eq.  (N.  Car.)  360. 

Ark.  50.  Ohio,  —  Culver  v,  Rodgers,  33  Ohio 

Cmn^cficut.  —  Munson  r.  Manson,  30  St.  537;  Nicholson  v.  Pirn,  5  Oliio  St.  25. 

Coon.  425;  New-London  Bank  v.  Lee,  Orrgon.  ^^  O* HsitB,  v,  Parker,  27  Ore- 

II  Conn.  112;  Stannard  v,  Whittlesey,  gon  156. 

9  Conn.  556;  Norwich,  etc.,  R.  Co.  v,  Pennsylvania,  —  Harrington  v,  Flor- 

Storey,  17    Conn.   364;    Salem,    etc.,  cnce  Oil  Co.,  178  Pa.  St.  444. 

Tanipike  Co.  v,  Lynn,  18  Conn.  451;  Tennessee,  —  Caldwell   r.    Knott,    10 

Brewster  v,  Colegrove,  46  Conn.  X05;  Ycrg.  (Tenn.)  209. 

Mowry  v.  Hawkins,  57  Conn.  453.  Vermont,  —  Bellows  Falls   Bank  v. 

Georgia.  —  May  v.  Goodwin,  27  Ga.  Rutland,  etc..  R.  Co.,  28  Vt.  470. 

352;  Bell  r.  McGrady,  32  Ga.  257.  Virginia.  —  Washington    City    Sav. 

Illinois,  — Stout  v.  Cook,  41  111.  447;  Bank  v.  Thornton,  83  Va.  157. 

Tutpin  V.  Dennis,  139  111.  274;  Monson  Wisconsin.  —  Peck   v.    School    Dist. 

r.   Bragdon,    159    111.    61;    Dodge   v.  No.  4,    21   Wis.    523;    Gullickson    v, 

Wright,  48  111.  384:  Magee  v.  Magce,  Madsen,  87  Wis.  19;  Tenney  v.  State 

51  111.  500;    Ryan  v.  Duncan,  88  III.  Bank,  20  Wis.  i6i;  Kelley  r.  Kelley, 

144.  80  Wis.   486;    Pierstoflf    ^.  Jorges,  86 

Indiana.  —  Bottorf     v,    Conner,       X  Wis.    128;    Kilboum   Lodge    Number 

Blackf.  (Ind.)287.  Three  v.  Kilboum,  74  Wis.  453;  Stein 

Kentucky.  —  Reed  v,  Clarke,  4  T.  B.  tf,  Benedict,  83  Wis.  616. 

Mon.  (Ky.)  19.  United  States,  —  Consolidated  Roller* 

Maine,  —  Coombs  r  Warren,  17  Me.  Mill  Co.  v.  Coombs,  39  Fed.  Rep.  25. 

404.  England.  —  Roberdeau    v.    Rous,    I 

Maryland.  —  Bosley    v.     M*Kim,    7  Atk.  543;  Kemp  r.  Tucker,  L.  R.  8  Ch. 

Har.  ft  J.  (Md.)  468.  369. 

Massachusetts.  —  Russell  v.  Loring,  3  Demurrer  After  Withdrawal  of  Aatwer. 

Allen  (Mass.)  125;  Dearth  v.  Hide,  etc.,  —  In  Lowe  v.  Morris,  4  Sneed  (Tenn.) 

Nat.  Bank,  100  Mass.  540;    Creely  v,  69,  it  was  held  that  the  court  may,  be* 

Bay  State  Brick  Co.,  103  Mass.   515;  fore  the  cause  is  set  down  for  hearing 

Clark  V.  Flint,  22  Pick.  (Mass.)  231.  on  bill  and  answer,  permit  the  defend'^ 

Minnesota.  —  St.   Paul,  etc.,  R.  Co.  ant  to  withdraw  his  answer  and  file  a 

V.  Robinson,  41  Minn.  394.  demurrer  to  the  jurisdiction  of  a  court 

Missouri,  —  Blair  v,  Chicago,   etc.,  of  equity. 

R.  Co.,  89  Mo.  388.  2.  Gullickson  v.  Madsen,  87  Wis.  19; 

I^ew  York.  —  Livingston  v.  Living-  Kilboum  Lodge  Number  Three  v.  Kil- 

ston,  4  Johns.  Ch.  (N.  Y.)  290;    Wis-  bourn,  74  Wis.  453;  Stein  v.  Benedict, 

wall  V.  Hall,  3  Paige  (N.  Y.)  313;  Reed  83  Wis.  616. 

r.  Newburgh  Bank,  i   Paige  (N.   Y.)  Contra,  —  In  Peck  r.  School  Dist.  No. 

2t5;  Le  Roy  v.   Piatt,  4  Paige  (N.  Y.)  4,  21  Wis.  523,  it  was  held  that  the  ob- 

81;  Lynch  v.  Willard,  6  Tohns.  Ch.  (N.  jeciion  that  the  plaintlflf  has  an  ade- 

Y.)342;  Falton  Bank  9.  New-York,  etc.,  quate  remedy  at  law  is  not  raised  by  a 

Canal  Co.,  4  Paige  (N.  Y.)  127;  Under*  demurrer  that  the  complaint  does  not 

Wll  V.  Van  Cortlandt,  2  Johns.  Ch.  (N.  state  facts  sufficient    to  constitute  a 

^•)  369;  Hawl«y  V.  Cramer.  4  Cow.  (N.  cause  of  action,  but  that  the  objectfotl 

Y-)  7rj\  Whitlock  v,  Duffield,  Hoffm.  should  be  made  a  distinct  ground  of 

(N.  Y.>  iM;  Bradley  v.  Root,  5  Paige  demurrer. 
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at  the  trial,*  since  the  only  question  which  may  properly  be  raised 
by  such  a  demurrer  is  whether  the  complaint  states  a  cause  of 
action  in  equity.* 

2.  By  Answer  —  a.  When  Proper.  —  When  the  bill  or  com- 
plaint does  not  disclose  facts  showing  the  existence  of  an  adequate 
remedy  at  law,  the  objection  that  there  is  in  fact  such  a  remedy 
should  be  raised  by  the  defendant  in  his  plea  or  answer.* 

6.  Effect  of  Objection.  —  It  has  been  held  that  if  the 
objection  that  there  is  an  adequate  remedy  at  law  is  made  in 
the  answer,  the  complainant  proceeds  at  the  peril  of  costs  if 
the  objection  is  sustained  at  the  hearing.* 

1.  Meyer  v,  Garthwaite,  92  Wis.  571.  AVw     York,  —  Wiswall    v.    Hall,    3 

2.  Meyer  v,  Garthwaite,  92  Wis.  571;  Paige  (N.  Y.)  313;  Fulton  Bank  v.  New 
Pierstoff  v.  Jorges,  86  Wis.  128;  Sherry  York,  etc..  Canal  Co.,  4  Paige  (N.  Y.) 
7/.  Smith,  72  Wis.  339;  Becker  v.  Trick-  127;  Hawley  v.  Cramer,  4  Cow.  (N.  Y.) 
el,  80  Wis.  484.  727;    Bradley    v.    Root,    5    Paig^e    (N. 

Olqoetion  to  Admiiiion  of  EvidMioe  In-  Y.)  632;    Livingston  v.   Livingston,  4 

luffioioiit.  —  In  Pierstoff  v,  Jorges,  86  Johns.  Ch.  (N.  Y.)  290. 

Wis.  128,  the  court,  in  holding  that  the  OAia. — Culver  v,  Rodgers,  33  Ohio 

objection  to  the  admission  of  evidence  St.  537;  Nicholson  v.  Pim,  5  Ohio  St.  25. 

under  the  complaint  did  not  raise  the  Vtrmont,  —  Bellows  Falls   Bank    v, 

question  of  an  adequate  remedy  at  law,  Rutland,  etc.,  R.  Co.,  28  Vt.  470. 


said:  "  It  is  contended  that  the  plain- 
tiff had  an  adequate  remedy  at  law. 
But  no  such  issue  is  raised  by  the  an- 
swer. Counsel  contends  that  his  objec- 
tion to  any  evidence  under  the  com- 
plaint did  raise  the  question,  and  in 
support  of  such  contention  he  cites 
Kilbourn  Lodge  Number  Three  v,  Kil- 
bourn,  74  Wis.  452;  Mackey  v,  Michel- 


IViscoHsin,  —  Peck    r.   School    Dist. 
No.  4,  21  Wis.  523. 

United  States,  —  Consolidated  Roller* 
Mill  Co.  V.  Coombs,  39  Fed.  Rep.  25. 

England,  —  Roberdeau    v.    Rous,     i 
Atk.  543. 

See  also  cases  cited  supra^  in  note 
p.  III. 

The  Olgootion  Muit  Bo  Speoifleallj  Bat 


stetter,  77  Wis.  210.     But  in  each  of  Up,    and    will   not  be  availing,   even 

those  cases  the  question  was  raised  by  though  the  defendant  reserves  hj  his 

regular  demurrer.     This  court  has  re-  answer  his  right  to  object  to  relief  in 

peatedly  held  that  *  where  the  subject-  the  particular  court,  unless  he   sped- 

matter  of  an  action   is  of    equitable  fies  the  ground  of  his  objection  in  his 

cognizance,  a  demurrer  ore  tenus  does  answer.     Holmes  v.  Dole,  Clarke  (N. 

not  go  to  the  point  that  the  plaintiff  Y.)  71. 

has  an  adequate  remedy  at  law,  but  Objeotion  Not  Available  by  Aniwer.  — 

only  raises  the  question  whether  the  It  has  been  held  that  the  objection  that 

complaint  states  a  cause  of  action  in  there  is  an  adequate  remedy  at  law  is 

equity.**  restricted  to  demurrer,  plea,  or  motion, 

8.  A/adama.  —  Bunn   v,  Timberlake,  and  is  not  available  by  answer.     Hoi* 

104  Ala.  263.  comb  v,  Canady,  2  Heisk.  (Tenn.)  610; 

Arkansas,  —  Price  Zf.  State  Bank,  14  Vincent  z\  Vincent,   i   Heisk.  (Tenn.) 

Ark.  50.  333;    Leverton    ».   Waters,   7    Coldw. 

Connecticut,  —  Munson  v,  Munson,  30  (Tenn.)  20;    Kirkman  v.  Snodgrass,  3 

Conn.  425.  Head  (Tenn.)  370;  Brazeltonc.  Brooks, 

Illinois,  —  Ryan   v,   Duncan,  88  111.  2  Head  (Tenn.)  194, 


144;  Black  z/.  Miller,  173  III.  489;  Stout 
V.  Cook,  41  111.  447;  Turptn  v.  Dennis, 
139  111.  274;    Monson  v.  Bragdon,  159 


"  Undor  tho  Praotioo  Aet  the  plea  of 
remedy  at  law  in  a  suit  In  equity  is  an* 
known.     It  has  no    place   under  our 


111.61;  Harley  V.  Sanitary  Dist.,  54  111.  system  of  pleading.'*     Humphreys  cr. 

App.  337.  Atlantic  Milling  Co.,  98  Mo.  542. 

Massachusetts.  —  Creely  v.  Bay  State        4.  Fulton  Bank  ».   New  York,  etc.. 

Brick   Co.,    103    Mass.  515.     See   also  Canal   Co.,   4   Paige  (N.   Y.)  127,    in 

Clark  V,  Flint,  22  Pick.  ( Mass.)  237;  which   case   the  court  said:    "If  im- 

Russell  ar,  Loring,  3  Allen  (Mass.)  lai.  proper  and  untrue  allegations  are  in* 
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Waif«  of  OlQooaaa.  RE  MED  Y  AT  LAW.  Waivor  of  Objootion. 

S.  By  Kotionto  Transfer  to  Proper  Docket  —  In  some  jurisdictions 
It  is  held  that  the  fact  that  the  plaintiff  has  an  adequate  remedy 
*t  law,  is  not  a  ground  of  demurrer  to  the  petition  or  complaint, 
but  that  a  motion  should  be  made  to  transfer  the  action  to  the 
proper  docket.^ 

DL  Waiybb  of  Objection — eonena  boIo  m  to  waiTor.  —  It  may 

^  laid  down  as  a  general  rule  that  if  the  objection  that  the  plain- 
tiff has  an  adequate  remedy  at  law  is  not  raised  by  the  defendant 
'^  the  proper  manner  and  at  the  proper  time,  he  will  be  con- 
^'dered  to  have  waived  it,*  except  in  those  cases  where  the  sub- 

Pf^^^  in  a  bill    for  the   purpose    of  change   into  the  proper  pioceedings, 
/>^^^CQdng  a  demurrer  and  to  give  ap-  and   a   transfer  of  the  action   to  the 
^^e^*'^  jurisdiction  to  a  court  of  equity,  proper  docket.'     Code,   §   2514;    Rev. 
^i^^V^^fendant    may,   by    his  answer,  Stat.,  §  2613.     It  has  been  frequently 
^  J    those  allegations  and  insist  that  held  by  this  court,  under  this  provision 
^  to  the  other  matters  the  complainant  of  the  statute,  that  it  is  not  ground  of 
\^aS  «i  remedy  at  laiv.     Although  such  demurrer  that  the  plainti£f  has  com- 
aa  objection  in  an  answer  will  not  save  menced  his  action  in  equity  when  it 
the  necessir.y  of  a  full  discovery  as  to  should  have  been  at  law,  or  vice  versa\ 
all  the  matters  charged  in  the  bill,   it  that  the  appropriate  remedy  is  by  mo- 
will,  at  the  hearing,  be  sufficient  to  tion  to  have  the  action  changed  into  the 
prevent  the  complainant  from  obtain-  proper  proceedings."     Ct/r»^  Conyng- 
ing  his  relief  in  this  court.     The  court  liaro  v.  Smith,  16  Iowa  471:  Byres  v. 
of  chancery    is    constantly    burdened  Rodabaugh,    17    Iowa  53;    Brown    v. 
with  the  investigation  of  facts,  upon  Mallory,  26  Iowa  469. 
written  depositions  and   at  great  ex-  2.  Alabama.  —  Tubb  v.  Fort,  58  Ala. 
pense,  when   from  the  face  of  the  bill  277. 

itself,  or  from    the   testimony    in  the  Arkansas,  —  Cockrell  v,  Warner,  14 
case,  it  is  perfectly  evident  that  the  Ark.  345;  Sexton  v.  Pike,  13  Ark.  193. 
complainant's  appropriate  remedy  was  Colorado.  —  Strousse  v.  Clear  Creek 
in  a  court  of  law  and  not  in  this  court.  County  Bank,  9  Colo.  App.  478. 
But  if  the  defendant  will  not  make  his  Georgia,  —  May  r.  Goodwin,  27  Ga. 
objection  in  season  he  must  be  sub-  352;  Bell  v.  McGrady,  32  Ga.  257. 
jected  to  the  extra  expense  of  a  litiga-  Illinois,  —  Johnson  v.  Miller,  50  111. 
tion  here.       Where    the   objection    is  App.  60;  Dodge  v,  Wright,  48  111.  384; 
made  in  the  answer,  the  complainant  Stout  v.  Cook,  41   111.  447;  Magee  v, 
proceeds  at  the  peril  of  costs  if  that  ob-  Magee,    51   111.    500;    Turpin   v.    Den- 
jection  is  sustained  at  the  hearing."  nis,  139  III.  274;  Pretty  man  v.  Irwin,  29 
1.  Crawford  v,  Carson,  35  Ark.  565;  III.  App.  122;  Hickey  t^.  Forristal,49lll. 
Conifer  v.  Cotton,  37  Ark.  286;  Gibbs  255;  Harding z/.  Olson,  76  111.  App.  475; 
V,  McFadden,  39  Iowa  371.     See  also  Roche   v,   Norfleet,   63   111.   App.  612; 
Latham  v,  Harby,  50  S.  Car.  428.  Vermont  v.  Miller,  161  111.  210;  Mon- 
The  Coda  —  "Enoras  to  Kind  of  Pro-  son    v,    Bragdon,    159   111.  61;    Hazle 
eeedlngi."—  In  Gibbs  v,  McFadden,  39  v,  Bondy  173  III.  302;  Ohling  v,  Luit- 
Iowa37i,  it  was  insisted  by  the  coun-  jens,  32  111.  28;    Kimball  v.  Walker,  30 
scl  for  the  appellee  that  the  plaintiffs  111.  503;  Joliet  Gas  Light  Co.  r.  Suther- 
had  a    plain,   speedy,    and    adequate  land,  68  111.  App.  230;  Baker  v.  Baker, 
remedy  at  law  for  the  injuries  com-  69  111.  App.  461 ;  Black  v.  Miller,  71  111. 
plained  of,  and  for  that  reason  they  App.  342;  Hay  v,  Bennett,  153  III.  271. 
could  not  have  brought  a  suit  in  equity.  Iowa,  —  Corey    v,    Sherman,    (Iowa 
Miller,  C.  J.,  said:  "  If  it  were  con-  1894)  60    N.    W.    Rep.    232;    Bull    v, 
ceded  that  the  plaintiffs  did   have   a  Keenan,    100    Iowa    144;     Savery    v, 
full,  speedy,  and  complete  remedy  at  Browning,      18      Iowa     246;     Matter 
law,  still  that  fact  is  no  ground  for  a  of    Knapp,    loi    Iowa  488;    Tugcl    v, 
demurrer  to  the  petition.     The  statute  Tugel,  38  Iowa  349;  Phinny  v.  War- 
provides  that  •  an  error  of  the  plaintiff  ren,  52  Iowa  332;  Hintrager  v,  Sum- 
^  to  the  kind  of  proceedings  adopted  bargo,  54  Iowa  604- 
shall  not  cause  the  abatement  or  dis-  Massachusetts, — Dearth  v.  Hide,  etc., 
nutsal  of  the  action,    but    merely  a  Nat.  Bank,   100  Mass.   540;  Creely  v. 
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ject-^matter  is  wholly  foreign  to  the  Jurisdiction  of  a  court  of 
chancery,  and  incapable  of  being  properly  brought  before  it,  even 
by  conBent.^ 

Bay  State  Brick  Co.,  103  Mass.  515;  153;  Lone  Jack  Min.  Co.  v.  Meg^^inSOA, 

Pager.  Young,  106  Mass.  313;  Crocker  82  Fed.  Rep.  89;  Pollock  v,  FarmctB* 

t^  Dtlloti,  133  MAis«  9t(  Mattachttmiu  L.  ft  T.  Co.»  157  U.  S.  409;  Folu   v. 

G«n.  Hospital  v.  State  Mot.  L.  Assur.  St»  Louis,  etc.,   R.  Co.,  60  Fed.  Rep. 

Co.,  4  Gray  (Mass.)  227.  316;  Reynolds  v.  Watkins,  60  Fed.  Rep. 

^^AiV<»ii.  —  Stockton   «r.    Wniiatns,  824;  Consolidated  Roller-Mill  Co.    i>. 

Walk.  (Michi)  idOk  Coombs,  39  Fed.  Rep.  2$. 

Mifme^tms'^'^K.  Paul,  etc.,  R.  Co.  9,  Bal«  whtra  SqaiteUe  Jaxisdiotioa  Is 

Robinson,  41    Minn.  394;    Newton   v.  Doubtfol.  —  Though    there    may    be    a 

Kewlon,  46  Minn,  33.  doubt  whether  the  case  made  by  a  bill 

i1/i>jf>ji]^\ -«•  Cable    9,    Martin,     i  isoneofe<)Ui(able  jurisdiction,  because 

How.  (Miss.)  556.  of  the  remedy  that  the  complaaaaat 

A^^rwia. '^  Stahlhut  v.   Bauer,    $l  may  have  at  law,  the  doubt  will,  oil 

Neb.  64;  Morris  t\  Haas,  54  Neb.  579;  appeal,  be    resolved   in   favor  of  the 

Taiieys  v.  Kelier,  45  Neb.  taa  jurisdiction,  where  the  question   was 

AV9  York,  '^  Clarke  9,  Sawyer,  t  N.  not  raised  below.     Preteca  v%  Maxwell 

Y.  498;   Steffin  V,  Steffin.  (Supm.  Ct.  Land  Grant  Co.,  50  Fed.  Rep«  674,  4  U, 

Gen.    T.)    4  Civ.   Pro.    (N.   Y.)    179;  S.  App.  326. 

Witherbee  9.  Meyer,  84  Hun  (N.   Y.)  AfiquisieeiiM  ia  Beferoaos  to  Xastor, 

146;  MetrqpoliUn  El.  R.  Co.  v,  Johti-  -^  Where  the   defendant  in  a  bill  ia 

scon,  84  Hun  (N.  Y.)  83;  Thomas  v.  equity  has  conceded  the  jurisdiction. 

Grand  View  Beach  R.  Ct>v,  76  Hun  (N.  so  far  as  may  be  implied  from  his  fail- 

Y.)6oi;  Watts  9,  Adler,  130  N.  V.  646,  ure  to  demur  and  his  subsequent  ac- 

41  N.  Y.St.  Rep.  325;  Underbill  fN  Van  quiescence  in  the  reference  of  the  cause 

Cot^tlandt,  2  Johns.  Ch.  (N^   YO  539;  upon  answer  and  replication  to  a  maa- 

Bruce  v.  Kelly,  39  N.  Y.  Super.  Ct.  27;  ter,    after    such   reference,   involving 

Ketchum  v.   Depew,  81    Hun  (N.  Y.)  heavy  costs^  the  case  should  be  very 

278;    Baron   v%   Korn,    127  N.  Y.  224;  clear  to  justify  setting  aside  the  pro- 

Ostrander    &.   Weber,    114  N.   Y^  95;  ceedings    for    want    of    jurisdiction. 

Buffalo  Stone,  etc.^  Co.  9.  Delaware,  Evans  v,  Goodwin,  132  Pa.  Su  136. 

etc.,  R.  Co.,  130  N.  Y.  152;  Alty.-Gen.  1.  A/adama,  —  Tubb  v,  Port>  58  Ala. 

V.  Purmort,  5  Paige  (N.  Y.)  620;  Brad-  277. 

ley  tK  Root,  5  Paige (N.  Y»)  632;  Wol-  liUnois,  —Stout  i/.  Cook,  41  III.  447; 

cott  t^.  Sullivan,  6  Paige  (N.  Y.)  117;  Dodge  v.  Wright,  48  111.  384. 

Gable  r.  Milter,  ro  Paige  (N.  Y.)  627.  Minnesota,  —St.   Paul,  etc.,   R.  Co, 

Ohio,  -» Culver  v^  Rodgers,  33  Ohio  r.  Robinson,  41  Minn«  394. 

St.  537.  New  York,  ^  Ketchum  ».  Depew,  81 

Oregon^ -^O'HdstL  v,  Parker,  27  Ore-  Hun  (N.  Y.)  278^ 


gon  C56;  KItcherside  v,  Myers,  10  Ore- 
gon 21. 
Ptnmytucmia,  *^  Searight  v,  Carlisle 


Wisconsin,  —  Peck   v.   School    Dist* 
No.  4,  21  Wis.  523. 

UniUd  States,  —  Preteca  v.  Maxwell 


Deposit  Bank,  162  Pa.  St.  504;  Harringw  Land  Grant  Co.,  4  U.  S.  App.  326* 

ton  V,  Florence  OilCo.^  178  Pa^Stw  444;  Bole  la  TMLeral  Courts.--*'  The  rule 

Shiilito  tr.  Shillito^  160  Pa.  Su  167.  as  stated  in  i  Daniell's  Chancery  Prac- 

South  Cetr^linm,  -^  BOmar  v.  MeatiS,  ti^  555,  4th  Am.  ed.,  is  that  if  the  ob- 

47  Sk  Car.  190.  jectionof  want  of  jurisdiction  in  equity 

Ft>vifftia.  *^  StonebUrg^r    v.    Roller,  is  not  taken  in  proper  time,  namely, 

(Va.  KI96)  25  S«  E.  Rep.  rot2.  before  the  defendant   enters  into  his 

W\isconnn,  ^^  Peck   v.   School    Dist.  defense  at  large,  the  court,  having  the 

No.  4,  ii  Wis.  523;  Swi»etser  p.  Silber,  general  jurisdiction,    will  exercise  it; 

87  Wis.  E02;  Kelley  v.  Kelley,  80  Wis.  and  in  a  note  on  page  550  many  cases 

486;  State  9,  Circuit  Ct.,  98  Wis.  143;  are  cited  to  establish  that '  if  a  defend- 

ReAiington   c.   Foster,    42   Wis.    608;  ant  in  a  suit  in  equity  answers  and 

Elite  7K  AU«n,  99  Wis.  598.  submits  to  the  jurisdiction  of  the  court, 

Vinttd  States^  «*-  Watte  v,  O'Neil,  72  It  is  too  late  for  him  to  object  that  the 

Fed.    Rep.  348;    Preteca  v.   Maxwell  plaintiff    has  a    plain    and    adequat^s 

Land  Grant  Cov>  50  Fed.   Rep.  674;  remedy  at  law.    This  objection  should 

Schooliield  xk    Rhodes,  82   Fed.    Rep.  be  taken  at  the  earliest  opportumty. 
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tiim  d  OliMioii.          REMED  Y  AT  LAW.          Waiver  of  Olijatite. 

idmitatiM  «f  Salt.  —  The  rule  just  stated  applies  only  in  cases  of 
concurrent  jurisdiction,^  and  has  no  application  where  the  cause 
is  not  a  proper  one  for  equity,*  or  where  from  the  nature  of  its 

subject-matter  the  cause  cannot  be  brought  within  the  jurisdic* 
tion  of  a  court  of  equity.'     In  such  cases  the  objection  may  be 

The  above  rule  must  be  taken  with  the  tablished  when  e<]uitable  jurisdiction 

Qualification  that  it  is  competent  for  was  vested  in  the  Court  of  Chancery 

the  court  to  grant  the  relief  sought,  and  legal  jurisdiction  in  the  court  of 

and  that  it  has  jurisdiction  of  the  sub-  law,  and  it  was  applied  in  cases  where 

jcct-matter.*     •    *    *    it  was  held  in  the  jurisdiction  of  the  two  courts  was 

Lewis  9.  Cocks,  25  Wall.  (U.  S.)  466,  concurrent.     In  such  cases,  when  the 

that  if  the  court,  upon  looking  at  the  plaintiff  might  have  sued  at  law  and 

proofs,  found  none  at  all  of  the  matters  obtained  some  sort  of  a   remedy,  or 

which  would  make  a  proper  case  for  might  have  brought  his  action  in  the 

eqaltjr,  it  would  be  tne  duty  off  the  equity  courts  and  obtained    a    more 

court  to  recognize  the  fact  and  give  it  complete  remedy,  it  was  held  that  if 

effect,  though  not  raised  by  the  plead*  the  defendant  permitted  him  to  proceed 

ings  nor  suggested  by  counsel.     To  the  to  a  hearing  in  the  equity  action  with- 

stme  effect  is  Oelrichs  v,  Spain,  15  out  raising  the  point  that  he  had   a 

Wall.  (U.  S.)  211.     The  doctrine  of  sufficient  remedy  at  law,  he  had  waived 

these  and  similar  cases   is    that  the  it.    The  reason  was  that  the  court  of 

court,  for  its  own  protection,  may  pre-  equity  has  jurisdiction,  because,  upon 

vent  mattett  purely  cognizable  at  law  the  facts  proved,  the  plaintiff  would  be 

from  being  drawn  into  chancery  at  the  entitled  to  equitable  relief,  and  that  to 

pleasure  olF  the  parties  interested;  but  permit  the  defendant  to  allow  the  case 

it  by  no  means  follows,  where  the  sub-  to  proceed  to  a  hearing  before  attempt* 

jcct^matter  belongs  to  the  class  over  ing  to  oust  the  court  of  its  jurisdiction 

which  a  court  of  equity  has  jurisdiction,  would  result  in  a  great  injustice  to  the 

and  the  objection  that  the  complainant  plaintiff.     But  it  will  be  found  that  the 

has  an  adequate  remedy  at  law  is  not  rule  was  applied  only  in  cases  where 

made  until  the  hearing  in  the  appellate  the  remedy  was  concurrent,  and  it  was 

tribunal,  that  thelatiercan  exercise  no  only  in  such  cases  that  the  defendant 

discretion  in  the  disposition  of  such  ob*  was  obliged  to  assert,  at  the  threshold 

jection.    Under  the  circumstances  of  of  the  case,  his  claim  that  the  action 

\\k\s  ease  it  comes  altogether  too  late,  was  not  an  action  in  equity.    The  rule 

et^B   though,   if    taken  in  limine^   it  was  then,  as  it  is  laid  down  in  the  case 

Rilsht  have  been  worthy  of  attention."  of  Bradley  v.   Aldrich,  40  N.  Y.  504, 

^tynes  r*.    Dumont,   130    U.    S.   354,  that  where  the  plaintiff  came  into  court 

^MffUd  in  Brown  t?.  Lake  Superior  Iron  invoking  the  jurisdiction  of  the  court 

Co.,  134  U.  S.  530.     See  also  Kilbourn  of  equity  upon  matters  as  to  which  a 

f.  Sanderland,  130  U.  S.  505;  Union  court  of  law  had  no  jurisdiction,  he 

Trust  Co.  v^  Illinois  Midland  R.  Co.,  was  obliged  10  prove  a  cause  of  action 

117  U.  S,  468.  in  equity,  and  failing  in  that,  he  lost 

i.  Green  v.  Cneighton,  10  Smed.  &  his  case." 

M.  (Miss.)  159;  Ketchum  v.  Depew,  81  8,  Ketcfaum  v.  Depew,  81  Hun  (N, 

Hun  (N.  y.)  278;  Marsh  v.  Haywood,  Y.)  278;  Allen  v.  Pullman's  Palace  Car 

6  Humph.  (Tenn.)  213.  Co.,  130  U.  S.  658;  Lewis  v.  Cocks,  23 

TheDoetrineEzplained.— In  Ketchum  Wall.  (U.   S.)  466;    Parker  v.   Winni- 

V.  Depew,  61  Hun  (N.  Y.)  278.  it  was  piseogee    Lake    Cotton,   etc.,    Co.,    2 

said:  "  It  is  claimed  that  the  defendant  Black  (U.  S.)  545;  New  York  Guaranty 

has  waived  the  right  toobjectto  a  trial  Co.  v.  Memphis  Water  Co.,  107  U.  S. 

at  the  special  term,   because  he  has  205. 

failed  to  set  up  in  his  answer  that  the  8.  Griffin  v,  Orman,  g  Fla.  22;  Stout 

plaintiff  had  an   adequate   remedy  at  v.    Cook,    41   111.  447;    Prettyman  r. 

law,  and  several  cases  are  cited  which  Irwin,  29  111.  App.  122;  Hickey  v.  For- 

hold  that  a  defendant  cannot,  when  ristal,  49  111.  255;  Keokuk,  etc.,  R.  Co. 

sued  in  equity,  avail  himself  of  the  de-  v.   Donnell,    77    Iowa  221 ;    Green    v, 

fense  that  an  adequate  remedy  at  law  Cretghton,  10  .^med.  &  M.  (Miss.)  159; 

exists,  unless  he  pleads  that  defense  Sherwin   v.   Gaghagen,   39  Neb.  238; 

in  his  answer.    That  doctrine  was  es-  Grandin  v,  Le  Roy,  2  Paige  (N.  Y.)  509; 
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raised  at  any  stage  of  the  proceedings,^  or  upon  appeal.* 

X.  Etfect  of  DI81U88AL  OF  BiLL.  —  If  a  court  does  not  take 
jurisdiction  of  a  suit  in  equity,  but  dismisses  the  bill  because  the 
plaintiff  has  an  adequate  remedy  at  law,  such  dismissal  should  be 
without  prejudice  to  the  right  to  maintain  any  action  at  law  or 
other  proceeding  to  which  the  plaintiff  may  be  advised;*  and 
the  dismissal  should  be  with  such  words  of  qualification  as  will 
show  that  it  is  without  prejudice,  as  otherwise  the  presumption 
will  be  that  the  dismissal  was  upon  the  merits.* 

EdgetC  V.    Douglass,    144   Pa.   St.   95;  6  Wall.  (U.  S.)  134;  Foote  v.  Gibbs,  i 

M'Donald  c.  Crockett,  2  McCord  Eq.  Gray  (Mass.)  412.     See  also  Pittsburgh, 

(S.  Car.)  130.  etc.,  Drovcyard  Co/s  Appeal,  123  Pa. 

In  Heyer  r.  Burger.  Hoffm.  (N.  Y.)  St.  250. 

14,  the  court  said:  *' It  is  settled  in  our  4.  Foote   v.   Gibbs,    i   Gray  (Mass.) 

court  that  where  there  is  a  full  and  412;  Van  Norden  v,  Morton,  99  U.  S. 

adequate  remedy  at  law,  the  objection  382.     See   also  Bigelow  r.  Winsor,   i 

must  betaken  in  a  pleading.     It  is  too  Gray  (Mass.)  301. 

late  to  raise  it  at  the  hearing.  Grandin  "  It  is  a  fundamental  rule  in  the  ad- 
V.  Le  Roy,  2  Paige  (N.  Y.)  509,  and  the  ministration  of  justice  that  a  question 
cases  cited.  But  the  chancellor  in  the  once  litigated  and  determined  between 
case  cited,  as  well  as  in  Hawley  v,  the  parties,  in  a  court  of  competent 
Cramer,  referred  to  4  Cow.  (N.  Y.)  727,  jurisdiction,  is  to  be  considered  as  at 
adds  the  qualification, 'unless  this  court  rest.  But  if  a  court  does  not  take 
be  wholly  incompetent  to  grant  the  re-  jurisdiction  of  a  suit  in  equity,  but  dis- 
lief  sought  by  the  bill.*  This  doctrine  misses  the  bill  because  the  plaint'fT  has 
is  repeated  by  him  in  Wiswall  v.  Hall,  an  adequate  remedy  at  law,  or  for  want 
3  Paige  (N.  Y.)  316,  and  more  deliber-  of  prosecution,  or  otherwise,  for  some 
ately  in  Utica  Bank  v.  Utica,  4  Paige  cause  not  embracing  an  adjudication 
(N.  Y.)  400,  where  there  was  a  written  on  the  merits,  such  dismissal  is  not  a 
stipulation  to  submit  the  case  upon  the  bar.  There  is  nothing  to  indicate  the 
bill  alone,  and  he  held  this  to  be  a  grounds  of  dismissal  in  this  case  ex- 
waiver  of  the  objection.  See  also  cept  the  fact  of  dismissal,  after  an  ap- 
Underhill  v.  Van  Cortlandt,  2  Johns,  pearance  for  the  defendants.  But  the 
Ch.  (N.  Y.)  339.  In  Ireland,  Lord  authorities,  both  in  England  and  io 
Manners  has  admitted  the  objection  of  this  country,  are  decisive  that  a  gen- 
a  full  remedy  at  law  to  be  raised  at  the  eral  entry  of  '  bill  dismissed,'  with  no 
hearing.  King  v,  Barrett,  2  Molloy  words  of  qualification,  such  as  *  dis- 
319."  missed,  without   prejudice*  or  *  with- 

1.  Stout  V,  Cook,  41  III.  447.  out  prejudice  to  an  action  at  law^ '  or 

2.  Allen  v.  Pullman's  Palace  Car  the  like,  is  conclusively  presumed  to 
Co..  139  U.  S.  658.  See  also  in  this  be  upon  the  merits,  and  is  a  final  de- 
connection,  supra^  p.  115.  termination  of  the  controversy.*'     Per 

8.  Van  Norden  v,  Morton,  99  U.  S.  Shaw,  C.  J.,  in  Foote  v,  Gibbs,  i  Gray 
378;  Thompson  v.  Centra^Ohio  R.  Co.,    (Mass.)  412. 

123  Volume  XVIII. 


REMITTITUR. 

By  Archibald  C.  Boyd. 

I.    ]>S7nriTI0V,  124. 

Q*     PO^WEB  OF  COVBT  TO  SVTEB  SSXITTITUB,  124. 

1.  In  General^  124. 

2.  In  Actions  for  Unliquidated  Damages  for  Torts^  125. 

3.  Necessity  of  Consent  of  Prevailing  Party ^  126. 

4.  Necessity  of  Giving  Option  of  New  Trials  127. 

5.  As  Invasion  of  Right  of  Trial  by  Jury^  127. 
€i,  W?un  Power  Exercised,  128. 

a.  Excess  Apparent  or  Ascertainable^  128. 

b.  To  Prevent  Appeal,  129. 

c.  As  Against  Objection  of  Losing  Party^  13a, 

m    "VOXUVTABT  BeXITTITUB,  1 30. 

1.  Allowance  as  Matter  of  Course^  130, 

2.  Requisites  of  Offer,  132. 

3.  Manner  of  Making,  133. 

4.  JVi?/iV<r,  133. 

5.  Necessity  of  Order  of  Courts  133, 

6.  7y«r^  of  Making,  133. 

rr.    O^iovAL  Obaet  or  Bexittitub,  134. 

1.  New  Trial  or  Remittitur,  134. 

2.  Reversed  or  Remittitur,  136. 

3.  TY^r/  of  Exercise  of  Option,  137. 

▼•    Ssbobs  Citbabls  bt  Bexittitttb,  138. 

1.  In  General,  138. 

2.  Improper  Admission  or  Exclusion  of  Evidence^  140. 

3.  Verdict  in  Excess  of  Ad  Damnum,  140. 

4.  judgment  in  Excess  of  Verdict,  142. 

5.  Improper  or  Excessive  Recovery  of  Interest,  142. 

6.  Improper  or  Excessive  Recovery  of  Costs  or  Attorney's  PeeSy 

143- 

7.  Improper  Recovery  of  Exemplary  Damages,  143. 

S.  Excessive  Recovery  of  Land^  143. 

^  B^moBs  Hot  Citbable  by  Bexittitub,  144. 

t.    Verdict  Result  of  Passion  or  Prejudice,  144. 

a.  Failure  of  Pleading  to  Shaw  jurisdiction,  145. 

3.  judgment  of  justice  in  Excess  of  jurisdiction,  145. 
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IX.  JUBOXEVT  OV  SVTBT  OF  RSXITTITUB,  1 48. 

1.  In  Trial  Court ^  148. 

2.  In  Appellate  Courts  148. 

X.  C0V0LU8IYEHE88  07  SSXITTITUB,  148. 


CROSS-REFERENCES. 

As  to  Remittitur  as  process  issued  by  appellate  court  on  the  decision  of 
an  appeal  or  writ  of  error  see  article  MANDATE  AND 
PROCEEDINGS  THEREON,  vol.  13,  p.  835. 

L  DETnriTlOV.  —  A  remittitur  of  damages  is  the  relinquishment 
or  surrender  of  a  part  of  the  damages  awarded  in  a  cause.^ 

n.  PowEB  07  Ck>irBT  TO  EvTEB  BsxiTTiTUB  -^  1.  In  GteneraL  — 
The  power  of  a  court,  in  actions  where  there  is  an  established 
standard  of  valuation,  to  eliminate  by  a  remittitur  any  excess  in 
the  recovery  above  what  the  evidence  satisfactorily  establishes,  is 
well  settled.* 

Tho  Fraotioo  JtitUtC  —  The  exercise  of  such  power  is  sanctioned 
on  the  theory  that  the  excess  arises  from  misapprehension  of  the 
law  or  the  facts,  or  error  in  computation,  not  necessarily  permeat- 
ing and  vitiating  the  entire  verdict,  and  which  it  is  competent  to 

1.  Where  one  of  the  parties  to  an  ac-  El.  R.  Co.,  61  Hun  (N.  Y.)  626,  15  N. 
tion  obtains  a  judgment  for  damages,  Y.  Supp.  923;  Kelly  v.  Leggctt,  122  N. 
which  he  is  either  not  entitled  to  or  is    Y.  633,  33  N.  Y.  St.  Rep.  264. 


willing  to  abandon,  he  makes  an  entry 
on  the  record  called  remittitur  damtta^ 
by  which  he  gives  up  or  remits  those 
damages.     Archbold  Prac.  805,  1009. 
2.  Nudd     V.    Wells,    11    Wis.    415, 


Ohio, — Cleveland,  etc.,    R.   Co.    p. 
Himrod    Furnace    Co.,    37    Ohio    St. 

434. 

T€X€U,  —  Thomas    v,    Womack,    13 

Tex.  580;   Gulf,  etc.,  R.  Co.  ».  Rede- 


wherein  it  was  said:  *'  The  practice  of  ker,  75  Tex.  310;  McCormick  Harvest- 

reQiitting    where   the    illegal    part    is  ing  Mach.  Co.  v.  Wesson,  (Tex.  Civ. 

clearly  distinguishable  from  the  rest,  App.   1897)  41  S.  W.  Rep.  725;    Nun- 

and  may  be  ascertained  by  the  court  nally    v.    Taliaferro,    82    Tex.    286; 

without  assuming  the  functions  of  the  Clifford  v.  Lee,  (Tex.  Civ.  App.   1893) 

jury  and  substituting  its  judgment  for  23  S.  W.  Rep.  843. 

theirs,  is  well  settled."  iVest  Vir^nia, — Vinal  v.  Core,  18 

See  also  the  following  cases:  W.  Va.  I. 

Georgia.  —  Whaley  f .  Broadwater,  78  fVtsc^nstn.  —  Ketch um  v.  Mukwa,  24 


Ga.  336. 
Illiitois,  —  Glos  v»  McKeown,  141  111. 

288. 


Wis.  303. 

In  niLiois  the  Appellate  Court  may 
allow  a  remittitur  of  damages  recov- 


Indiana. — Cleveiand,  etc.,  R.  Co,  v,  ered  and  enter  judgment  for  the  re- 
Beckett,  II  Ind.  App.  547.  mainder.    Chicago,    etc.,    R.    Co.    v, 

Iowa.  —  Bloom  v.  State  Ins.  Co.,  94  Walsh,  157  III.  672;  Elgin  City  R.  Co. 

Iowa  359.  V.  Salisbury,  162  III.  187. 

Kansas.  —  George     R.    Barse    Live       In  Iionishott  the  supreme  court  on  ap- 

Stock,   etc.,  Co.   V.  Guthrie,  50  Kan.  peal  may  reduce  the  amount  of  a  re- 

476;  Atchison,  etc.,  R.  Co.  v.  Richards,  covery  to  a  sum  which  will  cover  the 


58  Kan.  344. 

Maine.  —  Ekstrotn  r.  Hall,  90  Me. 
186. 

Missouri.  —  Zurfluh  v.  People's  R. 
Co.,  46  Mo.  App.  636;  Schmitz  v,  St. 
Louis,  etc.,  R.  Co.,  46  Mo.  App.  380. 

New  Y^rk,  —  Willetts  v.  New  York    lard,  10  La.  Ann.  557. 
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R.  Co.,  10  La.  Ann.  33;  KiAg  v.  Bal- 


Imr  if  Govt  REMITTITUR.  to  Enter  Xaaittltw. 

correct,  with  the  assent  of  the  party  whom  alone  the  correction 
could  prejudice,  by  striking  therefrom  any  distinct  item,  or  excess 
in  the  computation  of  its  value,  appearing  to  be  unsupported  by 
the  evidence.^ 

WUb  bj  Statute  a  Ntw  Trial  Ii  GiTea  as  of  right  to  the  defendant 
and  the  recovery  is  excessive,  a  remittitur  cannot  be  entered 
without  his  consent.* 

2.  In.  Actions  for  TTnliquidated  Damages  for  Torts.  —  The  power 
of  a  court  to  permit  or  require  the  entry  of  a  remittitur  in  actions 
for  unliquidated  damages  for  torts  has  often  been  drawn  in 
question  and  even  denied,*  but  by  the  great  weight  of  authority 
the  power  exists.^ 

1.  Pendleton  Su  R.  Co.  v.  Rahmann,  unliquidated  damages  for  torts  was  not 

22  Ohio  St.  446.  to  be  approved,  as  the  better  practice 

S.  Strean  v.  Lloyd,  128  111.493;  Lowe  was  to  sustain  or  set  aside  the  verdict 

V.  Foulke,  103  III.   58.    See  also  East  as  a  whole. 

Sl    Louis    V.    Hackett,    85    111.    382.  4.  Arkansas.  —  Little  Rock,  etc.,  R. 

These  were  actions   in  ejectment  de-  Co.  v.  Barker,  39  Ark.  491. 

cided  under  a  statute  permitting  one  California.  —  George  v.  Law,  i  Cat. 

new  trial  in  such  actions  as  a  matter  363;    Benedict  v.  Cozzens,  4  Cal.  381; 

of  right  Tar  bell  v.  Centra]  Pac.  R.  Co.,  34  Cal. 

8.  Gurley  v,  Missouri  Pac.  R.  Co.,  616;    Kinsey  v,  Wallace,  36  Cal.  46a; 

104  Mo.  211,  wherein  the  court  said:  Gregg  v.  San  Francisco,  etc.,  R.  Co., 

**  We  have  no  scales  by  which  we  can  59  Cal.  312;    Phelps  v,  Cogswell,  70 

determine  what  portion  is  just,  and  the  Cal.  201. 

result  of  reason  based  upon  the  evi-  Colorado,  —  Duncan  v,   Whedbee,   4 

dence,  and  what  part  is  poisoned  with  Colo.  143. 

prejudice  and    passion.     We    do    not  District  of  Columbia,  —  Flannery  v, 

think  it  within  our  province  to  assess  Baltimore,  etc.,  R.  Co.,  4  Mackey  (D. 

the  damages.    When  we  set  aside  any  C.)  iii. 

part  of  the  verdict,  we  destroy  its  in-  Illinois.  —  Kolbzr.  Klages,  27III.  App. 

tegrity,  and  we  have  no  right  to  set  531;  Chicago,  etc.,  R.  Co.  v.  Des  Lau- 

onrselves  up  as  triers  of  facts,   and  riers,   40  111.   App.   654;    McCausland 

render  another  and  different  verdict,  v.  Wonderly,  56    III.  410;    Clayton   v. 

We  think  the  only  logical  course  in  Brooks,  31    111.   App.  62;    Thomas  t/. 

SQch  cases  is  to  let  the  verdict  stand  or  Fischer.  71   111.  576;  Illinois  Cent.  R. 

set  it  aside  as  an  entirety."    See  also  Co.  v,  Ebert,  74  III.  399;  Albin  v.  Kin- 

St.  Louis,  etc.,  R.  Co.  v.  Hall,  53  Ark.  ney,  96  III.  214;  Union  Rolling  Mill  Co. 

7;  Brunswick  Light,  etc.,  Co.  v.  Gale,  v,  Gillen,  100  111.  52;  Libby  v.  Scher- 

91  Ga.  813;  Savannah,  etc..  R.  Co.  v,  roan,  146  111.  554;  Chicago,  etc.,  R.  Co. 

Harper,  70  Ga.  119;  Brown  v,  Morris,  v.  Dickson,  88  III.  431;  North  Chicago 

3  Bush  (Ky.)  81;    Franklin  v.  Fischer,  St.  R.  Co.  v.  Wrixon,  150  111.  532;  Chi- 

51  Mo.  App.  345;  Rodney  v.  St.  Louis  cago,  etc..   R.   Co.  v.  Walsh,   157  111. 

Southwestern   R.   Co.,    127    Mo.    676;  672;   Elgin  City  R.  Co.  v.  Salisbury, 

Cassin  v.  Delany,  38  N.  Y.   178;  Cru-  162  111.  187. 

miell    V.  Hill,    14    Daly  (N.    Y.)  409;  Indiana,  —  Cleveland,  etc.,  R.  Co.  t/. 

Clifford  V.  Lee,  (Tex.  Civ.  App.   1893)  Beckett,  11  Ind.  App.  547. 

23  S.  W.  Rep.  843;    Vinal  v.  Core,  18  Indian      Territory.  —  Kansas,     etc., 

W.  Va.  i;  Unfried  v.  Baltimore,  etc.,  Coal  Co.  v.  Reid,  (Indian  Ter.  1897)40 

R.  Co.,  34  W.  Va.  260;  Potter  v,  Chi-  S.  W.  Rep.  898. 

cago,  etc.,  R.  Co  ,  22  Wis.  615.  Iowa,  —  Collins  v.  Council  Bluffs,  35 

PrMtios  MHtpproved.  —  In  Unterber-  Iowa  432;    Sherman  v.  Western  Stage 

gero.  Scharff,  51  Mo.  App.  102,  it  was  Co.,   24    Iowa    515;    Cooper  v.   Mills 

beld  that  though  the  trial  court  had  the  County,  69  Iowa  350;  Keyser  v,  Kansas 

power  to  require  a  remittitur  of  a  part  City,  etc.,  R.  Co.,  56  Iowa  440;  Camp, 

of  the  verdict  as  a  condition   to  the  bell  v.  Chicago,  etc.,  R.  Co.,  35  Iowa 

overrnliog  of  a  motion  for  a  new  trial,  334;  Union  Mercantile  Co.  v.  Chandler, 

Ac  exercise  of  the  power  in  actions  for  90  Iowa  650. 
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ladiofttioA  bj  AppoUato  Court  of  Amount.  —  An  appellate  court  having^ 

the  power  to  declare  a  recovery  excessive  may  also  determine  the 
amount  of  the  excess.^ 

3.  Veoetsity  of  Conient  of  Prevailing  Party.  —  But  a  court  has  no 

power  to  reduce  a  verdict  and  render  judgment  for  the  reduced 
amount  unless  the  prevailing  party  consents  to  the  reduction.* 

Kansas,  —  Missouri   Pac.   R.  Co.  r.  Tex<is.  — Gulf,  etc.,  R.  Co.  v,  McFad- 

Dwyer,  36  Kan.  58.  den,  (Tex.  Civ.  App.   1894)  25  S,   W. 

Louisiana.  —  Donnell  v,  Sandford,  11  Rep.  451. 

La.  Ann.  645:  Caldwell  v,  Vicksburg,  Utah,  —  Brown  v.  Southern  Pac.  R. 

etc.,  R.  Co.,  41  La.  Ann.  624;  Black  v,  Co.,  7  Utah  288. 

Carrollton    R.   Co.,    10   La.   Ann.    33;  Wisconsin, — Corcoran  z^.  Harran,  55 

Keller  v,  Vernon,  23  La.  Ann.  165.  Wis.  120;    Baker  v,  Madison,  62  Wis. 

Maine,  —  Howard  v,  Grover,  28  Me.  137. 

97,  48  Am.  Dec.  478.  United   StaUs.  —  Blunt   v.   Little.    3 

Minnesota,  —  Pratt  v,  Pioncer-Press  Mason  (U.  S.)  102. 

Co  ,  35  Minn.  251;   Craig  v.  Cook,  28  L  Hennessy  v.  District  of  Columbia, 

Minn.  232;    Hall  v,  Chicago,  etc.,  R.  19  D.  C.  220;    Florida  R.,  etc.,  Co.  v, 

Co.,  46  Minn.  439.  Webster,    25    Fla.    394;     Nicholds    9. 

Missouri. -^Y\xTm%\i      v,      Missouri  Crystal  Plate  Glass  Co.,  126  Mo.    55; 

Pac.  R.  Co.,  102  Mo.  456;    Burdict  v,  Burdict  v.   Missouri  Pac.  R.  Co.,  123 

Missouri   Pac.   R.   Co.,  123    Mo.  221;  Mo.  221;    Kennon  v,  Gilmer,  9  Mont« 

Hahn  v,  Sweazea,  29  Mo.  199;    Nich-  108;    Baker  v.  Madison,  62  Wis.   137. 

olds  V.  Crystal   Plate   Glass  Co.,   126  But  see  Savannah,  etc.,  R.  Co.  v.  Har- 

Mo.  55;  Barbour  zf.  McKee,  7  Mo.  App.  per,   70    Ga.    119;    Brunswick    Light, 

587;    Waldhier  v,  Hannibal,  etc.,   R.  etc.,  Co.  v.  Gale,  91  Ga.  813;  Pidgeoa 

Co.,  87  Mo.  37.  V.  School  Trustees,  44  111.  501;  Rodney 

Montana,  —  Hamilton  v.  Great  Falls  v,  St.  Louis  Southwestern  R.  Co.,  127 

St.  R.  Co.,  17  Mont.  334;    Kennon  v.  Mo.  676;    Franklin  v,  Fischer,  51   Mo. 

Gilmer,  5  Mont.  257.  App.  345;  Cassin  v,  Delany,  (Ct.  App.) 

New  Hampshire,  —  Belknap  v.  Bos-  6  Abb.  Pf.  N.  S.  (N.  Y.)  i. 

ton,  etc.,  R.  Co.,  49  N.  H.  358.  2.  Massadillo  v,  Nashville,  etc.,  R. 

New  Jersey,  —  Union  v,   Durkes,  38  Co.,  89  Tenn.  66i.     In  this  case  the 

N.  J.  L.  21.  jury  rendered  a  verdict  for  the  plaintiff 

New  York.  —  Cummings  v.  Line,  63  for  $5,500.  The  defendant  moved  for 
Hun  (N.  Y.)  636,  18  N.  Y.  Supp.  469;  a  new  trial.  The  court  overruled  all 
Turton  v.  New  York  Recorder,  (C.  PI.  the  causes  except  the  one  which  as- 
Gen.  T.)  3  Misc.  (N.  Y.)  314;  Klemm  signed  that  the  verdict  was  excessive. 
V,  New  York  Cent.,  etc.,  R.  Co.,  78  and  stated  "  that  ground  was  well 
Hun  (N.  Y.)  277:  Bailey  v,  Rome,  etc.,  taken,  *  *  •  and  the  court  would  grant 
R.  Co.,  80  Hun  (N.  Y.)  4;  Mclntyre  v,  a  new  trial  *  *  *  unless  the  plaintiff 
New  York  Cent.  R.  Co.,  47  Barb.  (N.  wiU  remit  the  sum  of  $2,500;  **  but 
Y.)  515:  Murray  v,  Hudson  River  R.  **  if  the  plaintiff  will  remit  the  sum 
Co.,  47  Barb.  (N.  Y.)  196,  affirmed  in  48  of  $2,500,  the  judgment  for  $3,000  will 
N.  Y.  655;  Laning  v.  New  York  Cent,  be  allowed  to  stand."  Thereupon 
R.  Co.,  49  N.  Y.  538;  Ryder  v.  New  plaintiff  moved  the  court  for  leave  to 
York,  50  N.  Y.  Super.  Ct.  220;  Lock-  remit  $2,500  "  under  protest,  and  ex- 
wood  V.  Twenty-third  St.  R.  Co.,  15  cepted  to  the  action  of  the  court," 
Daly  (N.  Y.)  374;  Vail  z/.  Reynolds,  118  and  appealed  from  so  much  of  the 
N.  Y.  297;  Collins  v.  Albany,  etc.,  R.  judgment  as  required  him  to  remit. 
Co.,  12  Barb.  (N.  Y.)  492;  Clapp  v.  It  was  said:  **  The  action  of  the  court 
Hudson  River  R.  Co.,  19  Barb.  (N.  Y.)  was  virtually  compelling  the  plaintiff 
461;  Whitehead  v.  Kennedy,  69  N.  Y.  to  remit.  When  plaintiff  would  only 
462.  remit  under  protest  and  objection,  the 

Pennsylvania.  —  Emerson  v,  Schoon-  court  should  have  granted  a  new  trial, 

maker,  135  Pa.  St.  437.  being  satisfied,  as  he  said,  the  judg- 

South  Carolina, — Guerry  v,  Kerton,  ment   was  excessive.     We   would   not 

a  Rich.  L.  (S.  Car.)  507.  be  understood  as  intimating  that  the 

Tennessee,  —  Branch  v,  |}ass,  5  Sneed  court  might  not  suggest  a  remittitur, 

(Tenn.)  366,  and  if  plaintiff  accepted  it  without  pro* 
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PMnr  d  Omt                        REMITTITUR.  to  Xntar  Bemlttitnr. 

1  Veoeitity  of  Giving  Option  of  Hew  Trial  —  And  a  court  cannot 
render  judgment  for  a  less  sum  than  the  verdict  without  giving 

the  prevailing  party  the  option  of  accepting  such  less  sum,  or 
submitting  to  a  new  trial.  ^ 

5.  As  Inyagion  of  Sight  of  Trial  by  Jury.  —  The  practice  of 
directing  or  permitting  a  remittitur  has  been  held  by  high 
authority  not  to  be  an  impairment  of  the  constitutional  right  of 
trial  by  jury.* 

test  or  objection,  then,  on  application  error,  in  order  to  defend  themselves 
of  plaintiflf  to  remit,  a  new  trial  might  against  being  held  liable  for  the  larger 
be  refused;  but  a  remittitur  *  under  sum,  as  the  plaintiff  contended  that 
protest  and  over  the  objection  '  of  the  they  must  be  upon  this  record." 
plaintiff  should  not  be  entered.'*  See  See  also  Noel  v,  Dubuque,  etc.,  R. 
also  Thompson  v,  Thompson,  5  Ark.  Co.,  44  Iowa  293;  Thaule  v.  Krekeler, 
18;  George  v.  Law,  i  Cal.  363;  Brown  17  Hun  (N.  Y.)  338;  Crumiell  v.  Hill, 
V.  McLeish,  71  Iowa  381;  Roberts  v.  14  Daly  (N.  Y.)  409;  Hudson  v.  Apple- 
Smith,  I  Morr.  (Iowa)  417;  McCaus-  gate,  87  Iowa  605 ;  Massadillo  t/.  Nash- 
land  V,  Wondcrly.  56  111.  410;  Willetts  ville,  etc.,  R.  Co.,  89  Tenn.  661. 
V.  New  York  El.  R.  Co.,  (Supm.  Ct.  VolimUury  Bemittitnr.  —  A  party  vol- 
Gen.  T.)  15  N.  Y.  Supp.  923;  Hook  v.  untarily  remitting  a  portion  of  his  re- 
Turoball,  6  Call  (Va.)  85.  covery  is  not  entitled  to  the  option  of  a 
1.  Kennon  v,  Gilmer,  131  U.  S.  22,  new  trial.  McCoy  v.  Treichler,  90 
wherein  the  court  by  Gray,  J.,  said:  Iowa  i. 

"By  the  action  of  the  court  in  entering  Trial  hy  Court.  —  In  Flickinger  v, 
an  absolute  judgment  for  the  lesser  Omaha  Bridge,  etc.,  Co.,  98  Iowa  358, 
sum,  instead  of  ordering  that  a  judg-  it  was  held  that  the  rule  that  the  trial 
ment  for  that  sum  should  be  entered  if  judge  cannot  remit  a  portion  of  the 
the  plaintiff  elected  to  remit  the  rest  of  verdict  without  giving  the  election  to 
the  damages,  and  that  if  he  did  not  so  have  a  new  trial,  was  not  applicable 
remit  there  should  be  anew  trial  of  the  where  the  case  is  brought  to  the  court 
whole  case,  each  paay  was  preju-  without  a  jury.  In  such  cases  the 
diced;  and  either,  therefore,  is  entitled  judge  may  change  his  conclusions  as 
to  have  the  judgment  reversed  by  writ  to  the  amount  to  be  allowed  without 
of  error.  The  plaintiff  was  prejudiced,  giving  any  such  election, 
becaase  he  was  deprived  of  the  election  2.  Arkansas  Valley  Land,  etc.,  Co. 
to  take  a  new  trial  upon  the  whole  case.  v.  Mann,  130  U.  S.  69,  wherein  the 
The  defendants  were  prejudiced,  be-  court  said:  "The  practice  (of  requir- 
cause  if  the  judgment  for  the  lesser  ing  a  remittitur)  is  sustained  by  sound 
sum  had  been  conditional  upon  a  re-  reason,  and  does  not,  in  any  just 
mittitur  by  the  plaintiff,  the  defend-  sense,  impair  the  constitutional  right 
&nis,  if  the  plaintiff  had  not  remitted,  of  trial  by  jury.  It  cannot  be  disputed 
would  have  had  a  new. trial  generally:  that  the  court  is  within  the  limitsof  its 
and  if  the  plaintiff  had  filed  a  remitti-  authority  when  it  sets  aside  the  verdict 
tor,  and  thereby  consented  to  the  judg-  of  the  jury  and  grants  a  new  trial 
nient,  he  could  not  have  sued  out  a  where  the  damages  are  palpably  or 
writ  of  error,  and  the  defendants  would  outrageously  excessive.  But  in  con- 
have  been  protected  from  the  possibil-  sidering  whether  a  new  trial  should  be 
ityof  being  obliged  in  any  event  to  pay  granted  upon  that  ground,  the  court 
the  larger  sum.  Whereas  upon  the  necessarily  determines,  in  its  own 
absolute  judgment  entered  by  the  mind,  whether  a  verdict  for  a  given 
court,  without  any  election  or  consent  amount  would  be  liable  to  the  objection 
of  the  plaintiff,  the  plaintiff  had  the  that  it  was  excessive.  The  authority 
right  to  sue  out  a  writ  of  error;  and  he  of  the  court  to  determine  whether  the 
availed  himself  of  that  right,  and  damages  are  excessive  implies  author- 
docketed  his  writ  of  error  in  Uiis  court  ity  to  determine  when  they  are  not  of 
t>«fore  the  defendants  docketed  their  that  character.  To  indicate,  before 
Writ  of  error.  The  defendants  were  passing  upon  the  motion  for  a  new 
thus  put  in  the  position  of  being  trial,  its  opinion  that  the  damages  are 
obliged  to  contest  the  plaintiff's  writ  of  excessive,  and  to  require  a  plaintiff  to 
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REMITTITUR. 


to  Smt«r  Bttnittlttf. 


&  When  Power  Bzereiaed  —  a.  Excess  Apparent  or  Ascer- 
tainable. —  The  power  of  a  court  to  permit  or  require  the  entry 
of  a  remittitur  is,  however,  only  exercised  in  cases  where  the 
amount  of  the  excess  is  apparent  or  is  readily  ascertainable.^ 


submit  to  a  new  trial,  unless,  by  remit- 
ting  a  part  of  the  verdict,  he  removes 
that  objection,  certainly  does  not  de- 
prive the  defendant  of  any  right,  or 
give  htm  any  cause  for  complaint. 
Notwithstanding  such  remission,  it  is 
still  open  to  him  to  show  in  the  court  Minn.  248;  Sanborn  v.  Webster,  a 
which  tried  the  case  that  the  plainti£f    Minn.  523;    Smith  v.  Dukes,  5  Minn. 


Mass.  208;  Lambert  v,  Craig,  is  Pick. 
(Mass.)  199;  Hodges  v,  Hodges,  5  Met. 
(Mass.)  205. 

Michigan,  —  Wanner  v.  Mears,  102 
Mich.  554. 

A/sMM/ftf/a.  ^  Bond     V.     Corbett,     2 


was  not  entitled  to  a  verdict  in  any 
sum,  and  to  insist  either  in  that  court, 
or  in  the  appellate  court,  that  such 
errors  of  law  were  committed  as  entitled 
him  to  have  a  new  trial  of  the  whole 


case."     See    also    to  the  same  effect    66  Miss.  106. 


373;  Seeman  v.  Feeney,  19  Minn.  79. 

Mississippi.  —  Newman  v,  Mac  kin, 
13  Smed.  Si  M.  (Miss.)  383;  Louisville, 
etc.,  R.  Co.  I/.  Day,  67  Miss.  227; 
Louisville,  etc.,  R.  Co.  v,  McCollister, 


Burdict  r,  Missouri  Pac.  R.  Co.,  123 
Mo.  221;  Branch  v.  Bass,  5  Sneed 
(Tenn.)  366.  But  see  Gulf,  etc.,  R. 
Co.  V.  Coon,  69  Tex.  730. 

1.  Arkansas,  —  St.  Louis,  etc.,  R. 
Co.  V.  Hall,  53  Ark.  7;  Dodds  v. 
Roane,  36  Ark.  511. 

California,  —  Loveland  v.  Gardner, 
79  Cal.  317. 

Colorado,  —  Salida  v,  McKinna,  16 
Colo.  523. 

Dakota,  — Cady  v,  Chicago,  etc.,  R. 
Co.,  5  Dak.  97. 

Florida,  —  McLean  ».  Spratt,  20  Fla. 

515. 


Missouri,  —  Hunter  v,  Mexico,  49 
Mo.  App.  17;  Berthold  v.  Gruner,  12 
Mo.  App.  575;  Ibers  v.  0*Donnell, 
25  Mo.  App.  120;  Pierce  r.  Lowder, 
54  Mo.  App.  25:  Atwood  V.  Gillespie,  4 
Mo.  423;  Pucket  V.  St.  Louis,  etc.,  R. 
Co.,  25  Mo.  App.  650;  Slattery  v,  St. 
Louis,  120  Mo.  183;  Zerbe  v.  Missouri, 
etc.,  R.  Co.,  70  Mo.  App.  644;  West  v. 
Moser,  49  Mo.  App.  20T;  State  v.  Mc- 
Keon,  25  Mo.  App.  667;  Pendergast  tf. 
Hodge,  21  Mo.  App.  138;  Chitty  v.  St. 
Louis,  etc.,  R.  Co.,  (Mo.  1899)  49  S.  W. 
Rep.  868;  Warder  v,  Henry,  117  Mo. 
530;    Priest   r.   Deaver,   22  Mo.  App. 


Georgia,  —  Lary  z/.  Lewis,  76  Ga.  46;  276;    Hartman  v.  Louisville,  etc.,   R. 

Miller  v.  Wilkins,  79  Ga.  675;  Dillard  Co.,  48  Mo.  App.  619. 

V,  Ellington,  62  Ga.  389.  Nebraska,  —  Gerber  v,  Jones,  36  Neb. 

Illinois.  —  Toledo,    etc..    R.    Co.    v,  126. 

Beals,   50    III.   150;    Giddings    v,   Mc-  New  Hampshire, — Cram  v.  Had  ley, 

Cumber,  51    111.   App.    373;    Chicago,  48  N.  H.  191;  Sanborn  v,  Emerson,  12 

etc.,  R.  Co.  V.  Hall,  90  111.  42;    Clapp  N.  H.   58;    Pierce  v.  Wood,  23  N.   H. 

V.   Herdman.   25   III.   App.  509;    Erie,  519;  Willard  v.  Stevens,  24  N.  H.  271; 

etc..  Dispatch  v.  Stanley,  22  III.  App.  Cross  v,  Wilkins,  43  N.  H.  332. 

459.  AVw     York,  —  Whitehead    v,     Ken- 

Indiana.  —  Tucker  v.  Hyatt,  151  Ind.  nedy,  69  N.  Y.  462;    Kalfur  v.  Broad« 

332;    Con  well  V.  Jeger,   21   Ind.  App.  way  Ferry,  etc.,  R.  Co.,  34  N.  Y.  App. 

no;  Giles  v.  Law,  14  Ind.  16;  Parrish  Div.  267;  Lieberman  v.  Third  Ave.  R. 

V.  Heikes,  14  Ind.  194;    Line  v.  State,  Co.,  (Supm.  Ci.  App.  T.)  25  Misc.  (N. 

131  Ind.  468;  Terre  Haute,  etc.,  R.  Co.  Y.)  704;  Ljddy  v.  Chamberlain,  98  N. 

V.  Jarvis,  9  lod.  App.  438.  Y.   677;    Sears    v.    Conover,   3   Keyer 

Iowa,  —  Union     Mercantile    Co.    v.  (N.  Y.)  113;    Godfrey  tf.  Moser,  66   N. 

Chandler,    90    Iowa    650;    Austin    v.  Y.  250;  Andrews  v.  Tyng,  94  N.  Y.  16; 

Burgett,  10  Iowa  302;  Payne  v.  Billing-  Cuff  v.  Dorland.  57  N.  Y  560;  CockerlH 

ham,  10  Iowa  360;  Miller  v.  Keokuk,  v.  Loonam.  36  Hun  (N.  Y.)353;  Leach 


etc.,  R.  Co.,  63  Iowa  680;  Fuller  v, 
Chicago,  etc.,  R.  Co.,  31  Iowa  2zz; 
Anderson  v.  Kerr,  10  Iowa  233;  Van 
Valtenburg  v.  Alberry,  10  Iowa  264. 


V.  Flack,  (Supm.  Ct.  Gen.  T.)  4  N.  Y. 
St.  Rep.  564;  Zung  v.  Howland,  5  Daly 
(N.  Y.)  136;  Chouteau  v.  Suydam,  21 
N.  Y.  179;  Boyd  v.  Foot.  5  Bosw.  (N. 


Kansas.  —  Southwestern  Mineral  R.     Y.)  no;  Thompson  v.  Lumley,  7  Daly 
Co.  V,  Cross,  7  Kan.  App.  506.  (N.    Y.)    74;     Andrews    v.    Brewster, 

Massachusetts.  — lioyU  v,  Dixon,  97    (Supm.   Ct.   Gen.   T.)  11  N.  Y.  Supp. 
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P^wer  «r  Cout                        REMITTITUR.  to  Eater  Bradttitnr. 

Sttta  VnniilMd  by  Boeord.  —  It  is  accordingly  often  held  that  a 

remittitur  of  excessive  damages  will  only  be  allowed  where  the 
record  furnishes  the  data  for  determining  the  amount  of  the 
excess.* 

h.  To  Prevent  Appeal.  —  Though  a  remittitur  is  often  per- 
mitted where  its  effect  will  be  to  cut  oflf  the  right  to  an  appeal  or 
writ  of  error,*  it  has  been  held  that  a  remittitur  cannot  be  entered 

324,  58  Han  (N.  Y.)  603;   McGrath  v.  2.  Thompson  v,  Butler,  95  U.  S.  694, 

Third  Ave.  R.  Co.,  9  N.  Y.  App.  Div.  wherein  it  was  said:    **  Undoubtedly 

141.  the  trial  court  may  refuse  to  permit  a 

Ohio.  —  Dolittle    v.    McCullough,    7  verdict  to  be  reduced  by  a  plaintiff  upon 

Ohio  St.  299;  Cleveland,  etc.,  R.  Co.  v.  his  own  motion;  and  if  the  object  of 

Himrod  Furnace  Co.,  37  Ohio  St.  434.  the  reduction  is  to  deprive  an  appellate 

Oregon. —  Mackey  v,  Olssen,  12  Ore«  court  of  jurisdiction  in  a  meritorious 

gon429.  case,   it  is   to  be  presumed   the  trial 

Pennsylvania,  —  Glenn    v.   Davis,    2  court  will  not  allow  it  to  be  done.     If, 

Grant's  Cas.  (Pa.)  153.  however,  the   reduction  is  permitted, 

Rhode  Island,  —  Forbes  v,  Howard,  4  the  errors  in  the  record  will  be  shut  out 

R.  I.  364.  from  our  re< examination  in  cases  where 

Tennessee.  —  Memphis  v.  Kimbrough,  our    jurisdiction     depends    upon    the 

12  Heisk.  (Tenn.)  133.  amount    in    controversy."      See    also 

Texas,  —  International,  etc.,  R.  Co.  Pacific  Postal  Tel.  Cable  Co.  v,  O'Con. 

V.  Overton,  (Tex.  Civ.  App.  1896)  34  S.  nor,  128  U.  S.  394;  Alabama  Gold  L. 

W.  Rep.  165;   Thomas  v,  Womack,  13  Ins.    Co.   v.   Nichols,   109  U.   S,  232; 

Tex.  580;    Ft.   Worth,  etc.,  R.  Co.  v,  Omaha  First  Nat.  Bank  v.  Redick,  no 

Viney,  (Tex.  Civ.  App.  1895)  30  S.  W.  U.  S.  224;  Northwestern  L.  Ins.  Co.  p. 

Rep.  252;    Missouri,   etc.,   R.   Co.   v,  Martin,   154  U.  S.  640;  Maine  v.  GiU 

Perry,  8  Tex.  Civ.  App.  78;  Gulf,  etc.,  man,  11  Fed.  Rep.  215;  Texas,  etc.,  R. 

R.  Co.  V.  Trawick,  80  Tex.  270;*  Gal-  Co.  v.  Saunders,  151  U.  S.  105;  Texas, 

veston,  etc.,    R.   Co.  v.   Duelm  (Tex.  etc.,   R.  Co.  v.   Horn,  151   U.  S.  no; 

Civ.  App.    1893)  23  S.  W.   Rep.   596;  Nevada  z/.  Klum,  76  Iowa 428;  Vorwald 

Galveston,  etc.,  R.  Co.  v.  Wesch,  (Tex.  v.   Marshall,   71    Iowa  576;  Milner  v. 

Civ.  App.  1893)  21  S.  W.  Rep.  1014,  85  Gross,  66   Iowa  252;    Schultz  v,  Chi* 

Tex.  593;   Galveston,  etc.,  R.  Co.  v.  cago,  etc.,  R.  Co.,  75  Iowa  240;  Bate- 

Daelin,  86  Tex.  450;   The  Oriental  v.  man  v.  Sisson,  70  Iowa  518. 

Barclay,  16  Tex.  Civ.  App.   193;    Ft.  In  Iowa   it  has   been  held  that  aa 

Worth,  etc.,  R.  Co.  v.  Measles,  81  Tex.  amendment  may  be  made  to  the  peti- 

474.  tion  after  verdict  and  before  adjoum- 

Vermont,  —  Chandler    v.   Spear,    22  ment  of  the  term  reducing  the  amount 

Vt.  388.  claimed  to  less  than  one  hundred  dol- 

West  Virginia,  —  Vinal  v.  Core,  18  lars,  and  thus  defeat  the  right  of  ap- 

W.  Va.  I.  peal.     Wilson  v.  Hawke^e  Ins.  Co.,  74 

Wisconsin.  —  Pavey      v,     American  Iowa  212;    Giger  v,  Chicago,  etc.,   R. 

Ins.    Co.,    56    Wis.   221;    Sprague    v.  Co.,  80  Iowa  492. 

Brown,  40  Wis.  612;    Potts  v.  Cooley,  The  rule,  however,  is  otherwise  after 

56  Wis.  45;    Kavanaugh  v.  Janesvtlle,  the  adjournment  of  the  term.    Sharp 

24  Wis.  618;  Stone  v.  Chicago,  etc.,  R.  v.  Nelson,  93  Iowa  466. 

Co.,  88  Wis.  98.  In  Looiriana  it  has  been  held  that  the 

United  States.  —  Hazard  Powder  Co.  plaintiff  may  render  the  case  nnappeaU 

V.  Volger,  58  Fed.  Rep.  152,  158, 12  U.  able   by   making  a    remittitur  before 

S.  App.  665,  675;  Hansen  v.  Boyd,  t6i  judgment,  but  cannot  do  so  after  judg- 

U.  S.  397.  ment.    State  v,  Lazarus,  34  La.  Ann. 

1.  Andrews  z'.  Brewster,  58  Hun  (N.  864,  1117;  Wolf  v,  Munzenheimer,  14 
^•)6o3,  II  N.  Y.  Supp.  324;  Johnson  La.  Ann.  114;  Le  Blanc  v.  Pittman,  16 
f.  Mullin,  12  Ohio  10;  Ft.  Worth,  etc..  La.  Ann.  430;  State  v.  Judge,  21  La. 
R.  Co.  V.  Measles,  81  Tex.  474;  Inter-  Ann.  728.  But  see  Gayden  v.  Louis- 
national,  etc..  R.  Co.  w.  Wilkes,  68  Tex.  ville.  etc.,  R.  Co.,  39  La.  Ann.  269; 
^17;  International,  etc.,  R.  Co,  v.  New  Orleans,  etc.,  R.  Co.  v,  McNeely, 
Braziil,  78  Tex.  314.  47  La.  Ann.  1298, 
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for  the  sole  purpose  of  defeating  an  appeal.* 

BemiMlon  of  Intoroot.  —  Where  a  suit  is  brought  upon  a  special  con- 
tract for  a  fixed  sum  upon  which  interest  is  legally  due,  the  plain- 
tiff cannot  remit  the  interest,  thus  reducing  the  claim,  so  as  to 
deprive  the  defendant  of  his  right  to  appeal.* 

c.  As  Against  Objection  of  Losing  Party.  —  The  losing 
party  cannot  complain  of  the  action  of  the  court  in  directing  or 
permitting  the  prevailing  party  to  remit  a  part  of  his  recover>^* 

TTT,  ToiirvTAXT  BsxiTTiTiFB  —  1.  Allowanoe  as  Matter  of  Conne. 
—  A  remittitur  of  a  part  of  a  recovery  will  be  allowed  as  a  matter 
of  course  when  offered  voluntarily.* 


1,  Hansbrough  v.  Stinnett,  22  Gratt.  jurisdictional  amount  of  the  supreme 

(Va.)  593.     In   this  case  there  was  a  court.     Block  t/.  Darling,  140  U.  S.  234. 

verdict  for  five  hundred  dollars,   the  After  Jnrisdiotion  on  Apjieal  Has  At- 

jurisdictional  amount  on  appeal.     The  taehsd.  —  When  the  jurisdiction  of  the 

plaintiff,  to  defeat  an  appeal,  entered  supreme  court  on  appeal  has  once  at- 

a  remittitur  of   five   dollars.     It   was  tached,   it  cannot  be    defeated    by   a 


said:  **  The  court  is  of  opinion  that 
the  release  given  by  the  attorney  of 
the  plaintiff  in  the  court  below,  of 
five  dollars  of  the  damages,  amount- 
ing to  five  hundred  dollars  found 
by  the  verdict  of  the  jury,  was  given 
for  the  purpose  of  depriving  this 
CQurt  of  appellate  jurisdiction  in  this  by,  74  Ga.  739. 
case;  that  the  said  release  for  the  said  IlHnois,  —  Elgin 
purpose  is  unlawful  and  void;  and  that 
m  regard  to  the  question  of  Such  juris- 
diction, the  judgment  of  the  court  be- 
low must  be  considered  as  having  been 


waiver  or  release  of  the  amount  of  the 
judgment  below  in  excess  of  the  juris- 
dictional amount  on  appeal.  New 
York  El.  R.  Co.  v.  New  York  Fifth 
Nat.  Bank,  118  U.  S.  608. 

2.  Howard  v.  Chamberlin,  64  Ga.  684. 

8»  Georgia.  —  Central  R.  Co.  v,  Cros- 


V.    Joslyn,    36    111. 
A  pp.  301. 

Iowa,  —  McCoy  v.  Treichlcr,  90  Iowa 
I;  Van  Winter  v.  Henry  County,  61 
Iowa  684;  Duffy  v.  Dubuque,  63  Iowa 


rendered  for  the  said  sum  of  five  hun-  171;  Hurlbut  v,  Hardenbrook,  85  lotra 

dred   dollars,   the  damages  aforesaid,  606. 

instead  of  for  the  sum  of  four  hundred  Massachusetts.  —  Trischet   v.  Hamil- 

and  ninety-five  dollars,  the  residue  of  ton  Mut.  Ins.  Co.,  14  Gray  (Mass.)  456. 


Missouri,  —  Mueller  v.  Hegney,  13 
Mo.  App.  587. 

Ne%o  York.  —  Carter  v.  Beck  with,  128 
N.  Y.  312. 

OyiiV?.  —  Pendleton     St.     R.    Co. 


r. 


the  said  damages  after  deducting  the 
said  sum  of  five  dollars.**  See  also 
Finch  V.  Hartpence,  29  Neb.  368;  North 
V.  Holroyd,  L.  R.  3  Exch.  69. 

Jndmsnt  for  Alimony.  —  A  judgment 

for  alimony  for  two  hundred  and  fifty  Rahmann,  22  Ohio  St.  446;  Durrell  v. 

dollars  per  month,  pending  a  suit  for  Boyd,  9  Ohio  St.  72. 

divorce,  is  appealable,  and  cannot  be  Tennessee.  —  Branch  v.  Bass,  5  Sneed 

defeated  by  a  remittitur  on  the  part  of  (Tenn.)  366. 

the  judgment  creditor  so  that  it  shall  Virginia.  —  James  River,  etc.,  Co.  v, 

not  exceed   five  hundred  dollars,   the  Adams,  17  Gratt.  (Va.)  435. 

jurisdictional  amount  on  appeal.    State  West  Virginia. — Vinal  v.  Core,    18 

V,  Judge,  24  La.  Ann.  601.  W.  Va.  i. 

nUng  of  Oonntonlaim.  —  The  amount  Wisconsin.  —  Corcoran  v.  Harran,  55 

in  dispute  in  a  case  where  the  defend-  Wis.  121. 

ant  files    a    counterclaim,    being    the  United     States. — Arkansas     Valley 

aggregate  of  what  is  claimed  by  both  Land,  etc.,  Co.  v.  Mann,  130  U.  S.  69; 

sides,  and  that  being  within  the  juris-  Clark  v.  Sidway,  142  U.  S.  682. 

diction  of  the  United  States  Supreme  ^,  Alabama.  —  Hinson  t/.  Williamson, 

Court,  on  the  disallowance  of  the  de-  74  Ala.  180. 

fendant's    counterclaim,    the   plaintiff  California. — De  Costa  v.  Massachu- 

cannot  defeat  the  defendant's  right  to  setts  Flat  Water,  etc.,  Co.,  T7  Cal.  6x3. 

a  writ  of  error  by  remitting  enough  of  Colorado.  —  Chapin     v.     Goodell,    'a 

his  judgment  to  bring  it  below   the  Colo.  608. 
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SflBittitnr  as  to  Joint  Befondants.  —  It  has  been  held  that  a  remittitur 
of  different  sums  in  favor  of  different  defendants  on  a  joint  judg^ 
ment  against  them  and  the  rendition  of  separate  judgments 
against  them  cannot  be  allowed.^ 

In  Appellate  Conrt.  —  The  offer  of  a  remittitur  maybe  made  as 
well  in  the  appellate  as  in  the  trial  court,* 


Florida,  —  Schnabel  ».  Belts,  23  Fla. 
178. 

Georgia,  —  Aagusta  R.  Co.  v.  Glover, 
92  Ga.  132. 

Illinois,  —  Locke  v,  Duncan,  47  111. 
App.  no;  Marshall  v.  Freeman,  52  III. 
App.  42;  Chicago,  etc.,  R.  Co.  v. 
Grimes,  71  III.  App.  397. 


Wisconsin,  —  Baker  v,  Madison,  62 
Wis.  137. 

United  States,  —  Kentucky  Bank  v, 
Ashley,  2  Pet.  (U.  S.)  327. 

An  Aflsignee  in  Bankmptoy  who  be- 
comes a  party  to  an  attachment  sued 
out  against  the  bankiupt  before  bis  ad- 
judication may,  after  the  attachment  is 


Indiana,  —  Culbertson     v,    Munson,     defeated,  remit  excessive  damages  re- 


I04lnd.  451;  Harris  </.  Stale,  123  I nd. 
272 

Iowa,  —  Rowell  v,  Williams,  29  Iowa 
210;  Bloom  V,  State  Ins.  Co.,  94  Iowa 
359:  McCoy  V,  Treichler.  90  Iowa  i; 
Peliey  v.  Walker,  79  Iowa  142. 

Kansas,  —  Taggart  v.  Hunter,  5  Kan. 
App.  7. 

Kentucky,  —  Williams  v,  Murrell, 
(Ky.  1890)  13  S.  W.  Rep,  X075. 

Louisiana.  —  Dicks  v.  Cash,  7  Mart. 
N.  S.  (La.)  361 ;  Fitzgerald  v,  Boulat, 
13  La.  Ann.  116. 

Missouri.  —  Waldhier  v,  Hannibal, 
etc.,  R.  Co.,  87  Mo.  37;  State  t*,  Hope, 
121  Mo.  34. 


Nebraska,  —  McKay  v.   Hinman,   13    613. 


covered  in  an  action  on  the  attachment 
bond.     Darcy  v.  Spivey,  57  Miss.  527. 

1.  Chils  t'.  Gronlund,  41  Fed.  Rep. 

505. 
Bamittitor  as  to  Part  of  Defendants.  — 

But  whce  jadgment  is  rendered  in 
solido  against  all  the  defendants,  a  part 
of  whom  are  infants  and  not  liable  for 
the  entire  amount  of  the  judgment,  the 
plaintiff  will  be  permitted  to  remit  in 
the  appellate  court  that  part  of  the 
judgment  for  which  the  infants  are  not 
properly  holden.  Horstmeyer  v,  Con- 
nors, 56  Mo.  App.  115. 

2.  California,  —  De  Costa  v.  Massa- 
chusetts Flat  Water,  etc.,  Co.,  17  Cal. 


Neb.  33;  St.  John  v.  Swanback,  39  Neb. 
84Z. 

New  York,  —  La  Motte  v.  Archer.  4 
E.  D.  Smith  (N.  Y.)46;  Lawrence  v. 
Church,  129  N.  Y.  635. 

North  Dakota,  —  Loverin-Browne  Co. 
V.  Buffalo  Bank,  7  N.  Dak.  569. 

Pennsylvania,  —  Furry  v.  Stone,  I 
Ycates  (Pa.)  186;  Glenn  v.  Davis,  2 
Grant  Cas.  (Pa.)  153;  Emerson  v. 
Schoonmaker,  135  Pa.  St.  437. 


Florida,  —  Schnabel  v,  Betts,  23  Fla. 
178. 

Illinois,  —  Chicago,  etc.,  R.  Co.  v. 
Grimes,  71  III.  App.  397. 

Indiana,  —  Culbertson  v,  Munson, 
104  Ind.  451;  Harris  v.  State,  123  Ind. 
272. 

Iowa,  — Peliey  v.  Walker,  79  Iowa 
142;  Bloom  V,  State  Ins.  Co.,  94  Iowa 
359:  Rowell  V,  Williams,  29  Iowa  210. 

Kentucky.  —  Williams     v.     Murrell, 


South  Dakota,  —  Kidder  v,  Aaron,  10    (Ky.  1890)  13  S.  W.  Rep.  1075. 
S.  Dak.  256.  Louisiana,  —  Fitzgerald  v,  Boulat,  13 

Tennessee,  —  Young   v,   Cowden,   98     La.  Ann.  116. 


Tenn.  577. 

TVxtfj.  — Underwood  v,  Parrott,  2 
Tex.  168;  Robson  v.  Watts,  11  Tex. 
764;  Hardison  r.  Hooker,  25  Tex.  91; 
Gulf,  etc.,  R.  Co,  V,  Trawick,  80  Tex. 
275;  Russell  V,  Nail,  79  Tex.  664:  In- 
ternational, etc.,  R.  Co.  r.  Wilkes,  68 
Tex.  6x7;  Barnes  v.  Darby,  18  Tex. 
Civ.  App.  468;  Beard  v.  Miller,  (Tex. 
App.  1890)  16  S.  W.  Rep.  655;  Thomae 
V.  Zushlag,  25  Tex.  Supp.  226;  Ft. 
Worth,  etc.,  R.  Co.  v.  Measles,  81  Tex. 
474- 


Missouri, — State  v,  Hope,  121  Mo. 
34;  Waldhier  v.  Hannibal,  etc.,  R. 
Co.,  87  Mo.  37.  , 

Nebraska,  —  McKay  v,  Hinman,  13 
Neb.  33. 

New  York.  —  La  Motte  v.  Archer,  4 
E.  D.  Smith  (N.  Y.)  46;  Lawrence  v. 
Church,  129  N.  Y.  635,  41  N.  Y.  St. 
Rep.  513. 

North  Dakota,  —  Loverin-Browne  Co. 
V.  Buffalo  Bank,  7  N.  Dak.  569. 

Pennsylvania,  —  Furry  v.  Stone,  I 
Yeates  (Pa.)   1S6;    Glenn  v,  Davis,  % 
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REMITTITUR. 


BaqviiitM  «f  Offnr. 


2.  Aequiflites  of  Offer  —  Mast  8teto  Amomit.  —  An  offer  to  remit  a 
portion  of  a  verdict  should  state  the  amount  the  prevailing  party 
is  willing  to  remit* 

Moit  Be  Whole  Amonnt  ef  Exeen.  —  The  offer,  of  course,  should  be 
for  the  whole  amount  of  the  excess.* 


Grant  Cas.  (Pa.)  153;  Emerson  v. 
Schoonmaker  135  Pa.  St.  437. 

Texas,  —  Ft.  Worth,  etc.,  R.  Co.  v. 
Measles,  8z  Tex.  474;  Barnes  r.  Darby, 
18  Tex.  Civ.  App.  468;  Hardison  v. 
Hooker,  25  Tex.  91. 

The  Boetriiie    Limited. —  In  Orange, 


should  deem  excessive,  could  oot  cast 
upon  the  court  the  duty  of  performing 
the  functions  of  the  jury.*' 

TTnoertaiiity  as  to  Sads  of  Propoed 
Judgment.  —  See  also  Central  City  v. 
Wilcoxen,  3  Colo.  566,  wherein  the 
court  said:    "  The  remittitur  filed    in 


etc.,  R.  Co.   V.  Fulvey,  17  Gratt.  (Va.)     this  cause  is  not  of  a  character  to  en- 
366,  it  was  said:  '*  Where  a  plaintiff    title  it  to  consideration.     It  is  not   for 


who  has  recovered  a  judgment  which,     a  sum  certain. 


*  *  • 


The  element   of 


as  rendered,  is  clearly  erroneous,  seeks  uncertainty  as  to  the  exact  basis  upon 

to  avoid  a  reversal  by  striking  out  part  which  the  judgment  is  founded  and  as 

of  the  judgment,  it  is  incumbent  on  to  the  amount  proposed  to  be  remitted 

him  to  satisfy  the  court,  either  by  the  is  so  great  that   if  we  were  to  allow  a 

materials  in  the  record,  or  by  fair  pre-  remittitur  in  this  case  an  unsafe  prec- 


sumption,  that  this  can  be  done  wiih- 
out  injustice  to  the  defendant.  If  he 
cannot  do  this,  the  defendant  is  en- 
titled to  have  the  erroneous  judgment 
reversed.** 

Otjeetion  of  Soretiee  on  Appeal  Bond.  — 
Sureties  on  the  appeal  bond  will  not  be 
permitted  to  interpose  an  objection  to 
a  remittitur  on  the  ground  that  the  ap- 
pellant is  insolvent  and  refuses  to  in- 


edent  would  be  established.  When  a 
remittitur  is  filed  for  no  certain  sum  it 
will  be  disregarded." 

Stating  What  Bemittitur  Is  For.  —  1 1  is 
not  necessary  that  the  prevailing  party 
shall  state  specifically  upon  the  record 
what  the  remittitur  is  for;  a  general 
remittitur  is  sufficient.  Elgin  v.  Jos- 
lyn,  136  III.  525. 

Mere  OiFer  to  Bemit.  —  Where  a  sum 


demnify  them  on  the  appeal  bond  as  he     has  been  erroneously  found  by  the  jury 


had  agreed  to  do.     Warder  v.  Henry, 
117  Mo.  530. 

Beoord  for  Parposei of  Bemittitnr.  —  In 
an  action  in  the  circuit  court  on  several 
written  instruments   where   the  court 


has  no  jurisdiction  as  to  one  because  it    519. 


against  the  defendant  it  will  not  cure 
the  error  for  the  plaintiff  to  offer  to  re- 
mit the  amount  thus  erroneously 
allowed  without  actually  doing  so. 
Dula  V.  Cowles,  4  Jones  L.  (N.  Car.) 


is  for  twenty  dollars  only,  but  renders 
judgment  for  the  aggregate  amount  of 
all  the  instruments,  on  error  to  the 
supreme  court  the  fact  that  only  the 
transcript  and  not  the  original  record  is 


2.  Warder  v.  Henry,  117  Mo.  530; 
Allen  V,  Claybrook,  58  Mo.  124; 
Ehrlich  v.  iEtna  L.  Ins.  Co.,  15  Mo. 
App.  579. 

Improper  Cause  of  Action.  —  Where  a 


before  the  court  will  not  prevent  it  from     judgment  improperly  embraces  a  cause 


entering  a  remittitur  after  error  joined 
argument  and  submission  to  the  court 
as  to  the  amount  of  the  instrument  of 
which  the  circuit  court  had  no  jurisd.c- 
tion.  Fulton  v.  Hunt,  3  Ark.  280. 
1.  La  Salle   c^.    Tift,    52  .  Iowa    164, 


of  action  set  up  by  an  amended  peti- 
tion, if  a  remittitur  is  entered  to  cure 
the  error  in  the  judgment,  it  must 
clearly  appear  that  the  remittitur  cov- 
ers all  of  the  judgment  that  was 
founded  on  the  new  cause  of  action. 


wherein  the^ourt  said:  "  The  plaintiff  Texas,  etc.,  R.  Co.  v.  White,   55  Tex. 

did  not  state  the  amount  which  he  was  251. 

willing  to  remit;  nor  for  what  sum  he        ExoesiiTe  Bemittitnr.  —  Where  upon  a 

was  willing  to  take  judgment.      The  plea  of  set-off  of  unliquidated  damages 

court  niight  have  fixed  a  certain  sum  the  jury  find  for  the  defendant  a  ccr- 

for  which   the   plaintiff  should  accept  tain  sum,  a  new  trial  should  be  granted 

judgment,  or  submit  to  a  new  trial,  but  if  the  defendant  remits  more  than  that 

it  was  entirely  within  the  discretion  of  sum,  as  he  cannot  remit  more  without 

the   court  whether   it  would  do  so  or  admitting  that  the  verdict  cannot  be 

not.     The  plaintiff,  by  an  offer  to  remit  sustained.      Harms   v,   Jacobs,   4  III, 

so   much  of  the  verdict  as  the  court  App.  169. 
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Coring  InBuAdent  Offtr.  —  Where,  however,  the  prevailing  party 
undertakes  to  avoid  a  new  trial  by  entering  a  remittitur  in  the 
lower  court,  but  fails  to  remit  enough,  he  will  be  permitted  to 
remit  in  the  appellate  court  the  correct  amount.^ 

3.  Kanner  of  Making  —  Filing  with  Clerk.  — A  party  desiring  to 
write  off  a  portion  of  his  recovery,  should  file  a  remittitur  of  such 
portion  with  the  clerk  of  the  court.* 

4.  Votice.  —  A  party  voluntarily  remitting  a  portion  of  his 
recovery  should  give  notice  thereof  to  the  losing  party.* 

6.  Veoesdty  of  Order  of  Court.  —  No  order  of  court  is  necessary 
for  the  remission  by  the  prevailing  party  of  a  portion  of  his 
recovery.* 

6.  Time  of  Making.  —  No  general  rule  as  to  the  time  in  which 
a  remittitur  should  be  made  can  be  drawn  from  the  authorities 
as  the  practice  in  this  respect  varies  in  the  different  jurisdictions. 

Bcfon  Entry  of  Judgment.  —  In  some  jurisdictions  it  is  held  that 
a  remittitur  should  be  made  before  the  entry  of  judgment,* 

1.  Warder  V.  Henry,  117  Mo.  530.  Amendment   of    Entry. —  Under    the 

Offar  ICade  and  Overlooked.  —  Where  statutes  of   TVjrax  the  prevailing  party 

the  prevailing  party  offers  to  remit  a  may  remit  a  part  of  his  recovery,  and 

part  of  the  judgment  in  the  lower  court  where  the  remittitur  does  not  appear  to 

and  the  offer  is  overlooked  the  appellate  be  made  in  open  court,  the  court  may 

coart  will  order  a  credit  for  the  amount  at  the  same  term  and  before  any  writ 

of  the    remittitur    so     made    below,  of  error  is  sued  out.  correct  the  error  in 

Grand  Rapids,  etc.,  R.  Co.  v.  Diether,  that  particular  according  to  the  fact. 

10  Ind.  App.  206.  Pacific  Express  Co.  v.  Malin,  132  U.  S. 

Admiaeion  in  Brief.  —  Although  an  ad-  531. 

mission  in  the  brief  of  the  plaintiff*s  8.  German  Mut.  Farmer  F.  Ins.  Co. 

counsel  that  a  small  overcharge  in  the  v.    Decker,    74    Wis.     556;     Duffy    v, 

judgment  was  caused  by  his  error  in  Hickey,    68     Wis.     380;      Killops    v, 

writing,  the  judgment  is  not  strictly  a  Stephens,  73  Wis.  iii. 

remittitur,   yet    ft   will    authorize    an  Votioe  of  Applioation.  —  As   the   pre- 

amendment  of  the  judgment   by   the  vailing  party  may  voluntarily  remit  a 

appellate  court.     Baudoin  v.  Tete,   10  portion  of   his   recovery   without  any 

La.  Ann.  69.  order  of  court,  no  notice  of  an  applica- 

Indenement  on  Exeeation.  —  Where  a  tion  to  the  court  to  be  permitted  to  re- 
judgment  was  rendered  in  the  trial  mi t  need  be  given  to  the  opposite  party, 
cotirt  for  a  small  amount  over  the  sum  German  Mut.  Farmer  F.  Ins.  Co.  v, 
claimed  in  the  petition,  and  the  plain-  Decker.  74  Wis.  556. 
tiff  after  discovering  the  error  en-  In  Texas  under  a  statute  providing 
deavored  to  release  such  excess  by  an  that  where  a  judgment  is  reversible 
indorsement  to  that  effect  on  the  exe-  only  because  it  is  excessive,  the  court 
cution,  it  was  held  that  it  was  not  such  shall  indicate  to  the  party  in  whose 
a  cause  of  error  as  justified  any  correc-  favor  judgment  was  rendered  the  excess 
tion  by  the  appellate  court.  Foster  v.  and  the  time  within  which  a  remittitur 
Van  Norman,  i  Tex.  636.  See  also  may  be  filed,  and  that  if  it  is  so  filed 
Rogers  V.  Brooks,  31  Ark.  194.  the    judgment  shall  be  reformed  and 

8<  German  Mut.  Farmer  F.  Ins.  Co.  affirmed,  it  has  been  held  that  the  pre- 

«'■  Decker,  74  Wis.  556;  Duffy  v.  Hickey,  vailing  party  need  not  file  a  motion  to 

68  Wis.  380;  Killops  V,  Stephens,  73  remit  norneed  he  give  the  losing  party 

'^is.  III.  notice  of    the   remittitur.     Galveston, 

Informal  Semittitnr.  —  The  fact  that  etc.,  R.  Co.  v,  Duelm,  (Tex.  Civ.  App. 

a  remittitur  was  informally  made  in  1893)  24  S.  W.  Rep.  334. 

the  court  below  will  not  warrant  a  re-  4.  German  Mut.  Farmer  F.  Ins.  Co. 

versal  of    the    judgment    on    appeal.  ».  Decker.  74  Wis.  556. 

Phillips  p.  Evans,  64  Mo.  17.     See  also  6.  Bealle  v.  Schoal,  I  A.  K.  Marsh. 

O'Shca  V.  Klrker,  4  Bosw.  (N.  Y.)  120.  (Ky.)  475;  Clarke  v.  Robinson,  15  R.  I. 
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During  tho  Torm.  —  In  other  jurisdictions  it  has  been  held  that 
a  remittitur  may  be  made  at  any  time  during  the  term  or  while  the 
proceedings  are  in  fieri^ 

On  Motion  for  Vow  TriaL  —  It  has  also  been  held  that  a  remittitur 
may  be  entered  on  motion  for  a  new  trial.* 

Bofore  Bispoiition  of  Canso  on  Appoal.  —  According  to  another  view 
a  remittitur  may  be  made  in  the  appellate  court  at  any  time 
before  the  final  disposition  of  the  cause  by  the  court.* 

IV.  Optioval  O&avt  of  Rexittitub  —  1.  Hew  Trial  or  Bemit- 
titur.  —  It  is  a  very  common  practice,  and   one  sanctioned   by 


231.  See  also  The  Steamboat  Clarion 
V.  Moran«  18  III.  50X. 

Beforo  Yordict.  —  Where  the  evidence, 
beinjf  all  in,  tends  to  show  a  demand 
for  more  than  the  jurisdictional  sum, 
the  excess  should  be  Chen  remitted  in 
order  to  save  the  jurisdiction  of  the 
cause;  a  remittitur  after  verdict  or  find- 
ing comes  too  late.  Reading  v.  Mead, 
16  111.  App.  360. 

1.  Davenportr.  Bradley,  4 Conn.  309; 
Rowan  v.  People,  18  111.  159;  Russell  v. 
Hubbard,  59  111.  335;  Wray  v.  Lister, 
2  Stra.  mo;  Cheveley  ».  Morris,  2  W. 
Bl.  1300.  But  see  Cohen  v.  Smith,  33 
III.  App.  344. 

After  Appeal  or  Writ  of  Error.  —  A  re- 


mittitur  has  been  allowed  in  the  trial    483. 


motion  for  a  new  trial  has  beeo  over- 
ruled. 

8.  Fulton  V,  Hunt,  3  Ark.  280;  Exp, 
Hardy,  26  Ark.  94;  Welsh  v.  Johnson^ 
76  111.  295:  Bailey  v.  Heintz,  71  111. 
App.  189;  McCormick  Harvesting' 
Mach.  Co.  V.  McKee,  51  Mich.  426; 
Dolittle  V.  McCuUougb,  7  Ohio  St.  299; 
Theavenought  v.  Hardeman,  4  Yerg. 
(Tenn.)  565;  Chad  wick  v,  Meredith,  40 
Tex.  380:  Galveston,  etc.,  R.  Co.  v. 
Wesch,  85  Tex.  593:  Edmunson  v, 
Yates,  25  Tex.  373;  Bushee  v.  Wright, 
I  Pin.  (Wis.)  104.  But  see  Gulf,  etc., 
R.  Co.  V.  Key,  (Tex.  App.  1891)  16  S. 
W.  Rep.  543;  Howe  v.  Merrelf,  36  Tex. 
319;    Chrisman  v.  Davenport,  21  Tex. 


court  after  an  appeal  has  been  taken 
or  writ  of  error  brought.  Hunter  v. 
Sherman,  3  111.  539;  Lambert  v.  Black- 
man,  I  Blackf.  (Ind.)  59;  Averill  Coal, 
etc.,  Co.   V.  Verner.  22  Ohio  St.  372; 


On  Bohearing.  —  There  is,  however, 
authority  for  the  entry  of  a  remittitur 
on  a  rehearing.  Arnau  v,  Florida 
First  Nat.  Bank,  36  Fla.  395;  Hyde  v, 
Minneapolis  Lumber  Co.,  53  Iowa  243; 


Doly  w.  Rigour,  9  Ohio  St.  526;  Fury  Gere    v.   Council   Bluffs   Ins.   Co.,    67 

V.  Stone,  2  Dall.  (Pa.)  184.     But  see  Iowa  272;  Sharpe  v,  Johnston,  76  Mo. 

The  Ashland,  19  Fed.  Rep.  336.  660. 

Jadgment  by  Befkult.  —  Where  there  After  Affirmance  of  Order  Granting  Hew 

is  a  judgment  by  default,  a  remittitur  Trial.  —  A  plaintiff  who  on  motion  for 

is  seasonable  though  made  after  assess-  a  new  trial  refuses  to  remit  a  part  of 

ment  by  the  clerk  and  judgment  for  the  verdict  in  his  favor  will  not  be  per- 

the  amount  assessed.     Linder  v.  Mon-  mitted,  after  an  order  granting  a  new 

roe,  33  III.  388.  trial  has  been  affirmed  on  appeal,  to 

2.  Locke  V.  Duncan,  47  111.  App.  no.  make  a  remittitur  and  have  judgment 

In  Texas  it  has  been  held  that  the  directed  in  his  favor  for  the  amount  of 

error  of  an   excessive   verdict  is   not  the  verdict  less  the  amount  remitted. 


cured  by  a  remittitur  pending  a  motion 
for  a  new  trial  entered  upon  intimation 
by  the  court  that  the  verdict  is  exces- 
sive. Missouri,  etc.,  R.  Co.  v.  Perry, 
8  Tex.  Civ.  App.  78. 


Kohler  v,  Fairhaven,  etc.,  R.  Co.,  8 
Wash.  455. 

After  SatiflfiBietion  of  Ezeention.  —  In 
Miller  v.  Glass,  11  111.  App.  560,  it  was 
held  that  where  a  judgment  had  been 


Nor  can  the  supreme  court  pending  rendered  for  a  greater  sum  than  that 

an  application  for  a  writ  of  error  accept  for  which  damages  were  claimed  in  the 

a    remittitur.     Fidelity,    etc.,    Co.    v.  writ,  the  error  could  not  be  cured  by 

Allibone,  90  Tex.  660.  entering  a  remittitur  in  the  appellate 

After  Motion  for  Kew  Trial  Oyermled.  court  after  execution  had  been  issued 

—  In  Hahn  v.  Sweazea,  29  Mo.  199,  it  on  such  judgment  and  had  been  satis- 

was  held  that  a  remission  of  damages  fied  by  payment  before  suing  out  the 

may  be   made   by  a  plaintiff  after  a  writ  of  error. 
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a  long  line  of  authorities,  for  the  trial  court,  when  of  opinion  that 
a  verdict  is  excessive,  to  give  the  prevailing  party  the  option  to 
accept  judgment  for  an  amount  which  the  court  believes  to  be 
just  or  to  submit  to  a  new  trial.* 

1.  Alabama,  —  Smith  v.  Paul,  8  Port.  Maine,  —  Howard  v,  Grovcr,  28  Me, 

(Ala.)  503;  Richardson  v.  Birmingham  97;  Jewell  v.  Gage,  42  Me.  247;  Snow 

Couon  Mfg.  Co.,  116  Ala.  381.  v.    Weeks,    (Me.    1887)    8    All.    Rep. 

Arisona.  —  Soaihern     Pac.     Co.     v,  462. 

Tomlinson,  (Ariz.    1893)  33  Pac.  Rep.  Massachusetts.  —  Doyle  v,  Dixon,  97 

710.  Mass.  2od;    King  v.  Howard,  i  Cash. 

CaUfornia.  —  Gregg    v.    San    Fran-  (Mass.)  137;  Lambert  t^.  Craig,  12  Pick. 

CISCO,  etc.,  R.  Co.,  59  Cal.  312;  Clanton  (Mass.)  199. 

V.  Coward.  67    Cal.  373;    Gardner  v,  Minnesota,  —  Stickney  v.  Bronson,  5 

Tatum.  Si  Cal.  370;  George  v.  Law,  i  Minn.  215;  Brown  v,  Doyle,  69  Minn. 

Cal.  363;   Benedict  v,  Cozzens,  4  Cai.  543;  Kopp  v.  Northern  Pac.  R.  Co.,  41 

381;  Chapin    v.  Bourne,  8    Cal.   294;  Minn.  310;    Van  Doren  v.  Wright,  54 

Clark  V.  Haber,  20  Cal.  196;    Carpen<  Minn.  455. 

tier  V.  Gardiner,  29  Cal.  160;    Russell  Mississippi.  —  Young  v,  Englehard,  1 

V.  Dennison,    50  Cal.   243;    Tobin   v.  How.  (Miss.)  19 

Omnibus  Cable  Co.,  (Cal.  1893)  34  Pac.  Missouri,  — Ellis  v,  Mackie  Conttr. 

Rep.  124.  Co.,   60  Mo.  App.   67;    McAllister  v. 

District  of  Columbia,  —  Sinclair    v.  Mullanphy,  3  Mo.  38;  Hoyt  v.  Reed,  16 

*  Washington,   etc.,  R.   Co.,  4  MacAr-  Mo.  294;    Bertbold  v.  Gruner,  is  Mo. 

thur  (D.  C)  13.  App.   575;    Ray  t^.  Thompson,  26  Mo. 

Florida,  —  Harrell    v,    Durrance,    9  App.  431;    Loyd  v.  Hannibal,  etc.,  R. 

Fla.  490.  Co.,  53  Mo.  509;    Holmes  v,  Atchison, 

Georgia,  —  Loyd    v.    Hicks,    31    Ga.  etc.,  R.  Co.,  48  Mo.  App.  79;    >Valser 

140:  Harris  v.  Central  of  Georgia  R.  v.  Thies,  56  Mo.  89. 

Co.,  103  Ga.  495;  Carlisle  t/.  Callahan,  Montana,  —  Cunningham    v.  Quirk, 

78  Ga.  320;  Central  R.  Co.  v.  Crosby,  10  Mont.  462. 

74  Ga.  739;  Whaley  v,  Broadwater,  78  New  Hampshire,  —  Belknap  v,  Bos- 

Ga.  336;  Mayer  v.  Tufts,  76  Ga.  96.  ton,  etc.,  R.  Co.,  49  N.  H.  358, 

Illinois,  —  Libby    v,  Scherman,    146  New  York, — jansen  v.  Ball,  6  Cow. 

111.  540;  Illinois  Cent.  R.  Co.  v.  Robin-  (N.  Y.)  629;  M'Connell  v.  Hampton,  12 

son,  58  111.  App.  181;  West  Chicago  St.  Johns.  (N.  Y.)  234;  Diblin  v.  Murphy, 

R.  Co.  V,  Wheeler,  73  111.  App.  368;  3  Sandf.  (N.  Y.)  19;    Clapp  v,  Hudson 

Thomas  V.  Fischer,  71  III.  576;  Albin  v.  River  R.  Co.,  19  Barb.  (N.  Y.)  461. 

Kinney,  96  111.  214;  Union  Rolling  Mill  Ohio.  —  Durrell  v,  Boyd,  9  Ohio  St. 

Co.  r.Gillcn,  100  111.  52;  Chicago,  etc.,  72;    Bagley    v.    Bates,   Wright  (Ohio) 

R.  Co.  V.  Cummings,  20  111.  App.  333;  705;    Clary    v.    Protection    Ins.    Co., 

McCansland  v,  Wonderly,  56  HI.  410;  Wright  (Ohio)  227;  Douglas  v.  Day,  28 

lilinois  Cent.  R.  Co.  v.  Ebert,  74  111.  Ohio  St.    175;    Lear  v,  McMillen,   17 

399;  Haymarket  Theater  Co.  v.  Rosen-  Ohio  St.  464. 

^^rg,  77  111.  App.  183.  Pennsylvania.  —  Myers     v,    Litts,    3 

/new. —  Duffy  v.  Dubuque,  63  Iowa  Lack.  Leg.  N.  (Pa.)  363;    McBride  v. 

176;   Brockman  v,  Berryhill,  16  Iowa  Daniels,  92  Pa.  St.  332;    Crew  v.  Mc« 

183;  Noel  V.  Dubuque,  etc.,  R.  Co.,  44  Cafferty,  124  Pa.  St.  200. 

Iowa  293;   Callanan  V.  Shaw,  24  Iowa  Rhode   Island. — Forbes  v,  Howard. 

441;  Baxter  v.  Cedar  Rapids,  103  Iowa  4  R.  I.  364. 

5Q9;  Montelius  v.  Wood,  56  Iowa  254;  South  Carolina.  —  Guerry  v.  Kerlon, 

Kittemnan  v,  Chicago,  etc.,  R.  Co.,  69  2  Rich.  L.  (S.  Car.)  507;   Atkinson  v. 

Iowa  440;  Collins  v.  Council  Bluffs.  35  Fraser,  5  Rich.  L,  (S.  Car.)  519. 

Iowa   432;    Van    Winter    v.     Henry  Utah,  —  Reddon    v.   Union  Pac.   R. 

County,  61  Iowa  691.  Co.,  5  Utah  344. 

Kansas,  —  Union     Pac.     R.    Co.    v,  Washington.  —  Winter  v,  Shoudy,  9 
Mitchell,  56   Kan.  324;    Haldenian  v.  Wash.  52;  McDonough  v.  Great  North- 
Johnson,  (Kan.    App.    1898)   54    Pac.  ern  R.  Co.,  15  Wash.  244. 
Rep.  507.  West  Virginia,  —  Williams  v.  Balti- 

Kentucky, — Johnson     v.     Johnson,  more,  etc.,  R.  Co.,  9  W.  Va.  33. 

(Ky.  1898)  47  S.  W.  Rep.  883.  Wisconsin.—lliMii9.^v,  Buell,  74  Wis* 
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I'. 
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\ 


DiMTotioB  of  Court.  —  But  the  exaction,  as  a  condition  of  refusing 
a  new  trial,  that  the  prevailing  party  shall  remit  a  portion  of  the 
amount  awarded  by  the  verdict,  is  a  matter  within  the  discretion 
of  the  court.  ^ 

2.  Aeversal  or  Bemittitur.  —  It  is  also  a  very  common  practice 
for  an  appellate  court,  when  it  deeros  the  damages  recovered  to 
be  excessive,  and  this  is  the  only  error,  to  require  a  remittitur  of 
the  amount  considered  excessive  as  a  condition  to  the  affirmance 
of  the  judgment.* 

14;   Corcoran  v.  Harran,  55   Wis.  120.  Southern  California  R.   Co.,  iii  Cal. 

United    States,  —  Blunt   v.    Little,    3  668. 

Mason  (U.  S.)  102.  Connecticut.  —  Smith     v.     Hall,     69 

As  to  necessity  of  giving  option  of  Conn.  651. 

new   trial  see  supra,  ll.  4.  Necessity  of  Florida,  —  Gunning     v.    Heron,     25 

Giving  Option  of  New  Trial.  Fla.  846. 

1.  Chapin  v.  Bourne,  8  Cal.  294;  Georgia,  —  Boram  z'.  Thweatt,  45  Ga. 
Davis  V,  Southern  Pac.  Co.,  98  Cal.  94;  Richmond,  etc.,  R.  Co.  v.  Benson, 
13;  Anderson  v,  Jenkins,  99  Ga.  299;  86  Ga.  203. 

Mayer  :•.  Tufts,  76  Ga.  96;  Cleveland,  Illinois,  —  Daube  v,  Nessler,  50  HI. 
etc.,  R.  Co.  V.  Beckett,  11  Ind.  App.  App.  166;  McNail  v,  Welch,  21  111. 
547;  Browning  v,  Merritt,  61  Ind.  425;  App.  378;  North  Chicago  St.  R.  Co.  v. 
Godfrey  v,  Moser,  66  N.  Y.  250;  Gumb  Cotton,  140  III.  486. 
V.  Twenty-third  St.  R.  Co.,  58  N.  Y.  /W/aiw.  —  H.  G.  Olds  Wagon  Works 
Super.  Ct.  I,  559;  Kennedy  xk  Oregon  v.  Coombs.  124  Ind.  62;  Pancoast  v. 
Short  Line  R.  Co.,  (Utah  1898)  54  Pac.  Travelers'  Ins.  Co.,  79  Ind.  172;  Trent- 
Rep.  988;  Winter  v,  Shoudy,  9  Wash,  man  v,  Wiley,  85  Ind.  33;  Grand 
52;  Northern  Pac.  R.  Co.  v,  Herbert,  Rapids,  etc..  R.  Co.  v.  Diether,  10  Ind. 
116  U.  S.  642;  Arkansas  Valley  Land,  App.  2oi5;  Simpson  v.  Shafer,  20  Ind. 306. 
etc.,  Co.  V,  Mann,  130  U.  S.  69;  Iowa,  —  Thompson  v.  Purnell,  10 
Thompson  v,  Butler,  95  U.  S.  694.  Iowa  205;  Anderson  v,  Kerr,  10  Iowa 

2,  Arkansas,  —  Fowler  «/.  Johnson,  ii  233;  Van  Valtenburg  v,  Alberry,  10 
Ark.  280;  Hirsch  v,  Patterson,  23  Ark.  Iowa  264;  Austin  v.  Burgett,  10  Iowa 
112;  £xp.  Hardy.  26  Ark.  94;  Hamleti  302;  Payne  v.  Biilingham,  10  Iowa  360; 
V,  Tallman,  30  Ark.  505;  Dodds  v.  Thrifts.  Redman,  13  Iowa  25;  Knapp 
Roane,  36  Ark.  511;  Ferguson  v.  Far-  v.  Miller,  13  Iowa  596;  Pelley  v, 
gason,  38  Ark.  238;  South  Western  Walker,  79  Iowa  142;  Union  Mercantile 
Tel.,  etc.,  Co.  v.  Benson,  63  Ark.  283;  Co.  v.  Chandler,  90  Iowa  650;  Hyde  r. 


Reasoner  y.  Brown,  19  Ark.  234. 

California.  —  Doll  v.  Feller,  16  Cal. 
432;  Coiton  V.  Onderdonk,  69  Cal.  155; 
Granger  Business  Assoc.  z\  Clark,  84 
Cal.  201;  Mascarel  v,  RafTour,  51  Cal. 
242;  Behlow  r.  Shorb,  91  Cal.  141; 
Carpentier  v.  Gardiner,  29  Cal.  160; 
Chapin  v.  Bourne,  8  Cal.  294;  Clark  v. 


Minneapolis  Lumber  Co.,  53  Iowa  243; 
Gere  v.  Council  Bluffs  Ins.  Co.,  67  Iowa 
272;  Brentner  7j,  Chicago,  etc.,  R.  Co., 
68  Iowa  530;  Ketchum  z.  Larkin.  88 
Iowa  215;  Cooper  v.  Mills  County,  69 
Iowa  350;  Keyser  v.  Kansas  City,  etc., 
R.  Co.,  56  Iowa  440;  Noel  v.  Dubuque, 
etc.,  R.  Co.,  44  Iowa  293;  Lombard  v. 


Huber,  20  Cal.  196;    Harrison  v.  Pea-  Chicago,  etc.,    R.   Co.,  47    Iowa  494; 

body,  34  Cal.  178;  Russell  f.  De unison,  McKinley  v,  Chicago,  etc.,  R.  Co.,  44 

50  Cal.   243;    Atherton   v.  Fowler,  46  Iowa  314;  Howe  i/.  Sutherland,  39 Iowa 

Cal.  323;    Dreyfous  v,  Adams,  48  Cal.  484;  Sherman  v.  Western  Stage  Co.,  24 

131;    Clanton  z/.  Coward,  67  Cal.  373;  Iowa  517. 

Durfee  v,  Garvey,  78  Cal.  546,  Love-        Kansas.  —  Educational      Assoc,     v, 

land  V.  Gardner,  79  Cal.  317;  Gardner  Hitchcock,  4    Kan.  36;    Kansas  City, 

V,   Tatum,  81  Cal.  370;    De  Costa  v.  etc.,  R.  Co.  v,  Kier,  41  Kan.  671;  State 

Massachusetts  Flat  Water,  etc.,  Co.,  17  v,    Durein,  46  Kan.  695;    Fort   Scolt, 

Cal.  613;  MuUer  r.  Boggs.  25  Cal.  175;  etc.,   R.  Co.   v.  Tubbs,  47    Kan.  630; 

Eames  v.  Haver,  iii  Cal.  401;  Tarbeil  Frankhouser  v.  Cannon,   50  Kan.  6ai; 

V,  Central  Pac.   R.  Co.,   34  Cal.  616;  George  R.  Barse  Live  Stock,  etc.,  ^^• 

Kinsey  v,  Wallace,  36  Cal.  462;  Phelps  v,  Guthrie,   50    Kan.  476;    Dennis   v, 

f.   Cogswell,   70  Cal.   201;    Sloane   v,  Benfer,  54  Kan.  527. 
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&  Time  of  Ezeroiie  of  Option.  —  The  party  recovering  an  exces- 
sive judgment  will  be  given  a  reasonable  time  within  which  to 

iVtfiif/.  —  Snow  tf.  Weeks,  (Me.  1887)    58;    Pierce  v.   Wood.    23   N.    H.   519; 

8  Atl.  Rep.  462;  Howard  v.  Grover,  28     Willard  v.  Stevens,  24  N.  H.  271. 

Me.  07.  New  York,  —  Sackett    r.  Thomas,  4 

Minnesota,  —  Becker  v.  Bohmert,  63     N.  Y.  App.  Div.  447;  Fischer  v.  Blank, 

Minn.  403.  138  N.  Y.  671.  53  N.  Y.  St.  Rep.  293:  Vail 

Mississippi.  —  Chicago,  etc..   R.  Co.     v.   Reynolds,    118   N.    Y.  297;  Sears  r. 

V.  Jarreti,  59  Miss.  470.  Conover,  3  Keyes  (N.  Y.)  113;  Hayden 

Missouri,  —  Waldliier    v.    Hannibal,     v,  Florence  Sewing  Mach.  Co.,  54  N. 

etc.,  R.  Co.,  87  Mo.  37;  Smith  v.  Wa-     Y.  221;    Jenks  v.  Van   Brunt,  (Supm. 

bash,  etc.,  R.  Co.,  92  Mo.  374;  Burdict    Ct.  Gen.  T.)  6  Civ.    Pro.   (N.  Y.)  158; 

V.  Missouri  Pac.  R.  Co.,  123  Mo.  221,     Boyd  v.  Foot.  5  Bosw.  (N.  Y.)  no;  Mc- 

45  Am.  St.  Rep.  528;    Furnish  v.  Mis-    Auley  v.  ^[iIdrum,  (C.  PI.  Gen.  T.)  9 

souri  Pac.  R.  Co.,  102  Mo.  456;   State    Abb.  Pr.  (N.  Y.)i98;  Ayraultt'.  Pacific 

%.  Hope.  121  Mo.  34;  Miller  v,  Hardin,     Bank,   (N.    Y.   Super.    Ct.    Gen.  T.)  i 

64  Mo.  545;    Clark  v.  Bullock,  65  Mo.     Abb.  Pr.  N.  S.  (N.  Y.)  381;  Bunten  v, 

535;    Hahm    v.  Cotton,   136  Mo.  216;     Orient  Mut.  Ins.  Co.,  8  Bosw.  (N.  Y.) 

Franklin  V.  Haynes,  119  Mo.  566;  West    448;  Corning  v.  Corning,  6  N.  Y.  97; 

V.  Creve    Coeur    Lake    Ice    Co  ,    19    Gansevoort  Freezing,  etc.,  Co.  v.  Wes. 

Mo.  App,  547;  Hartman  v.  Louisville,     selsCo..  (N.  Y.  Super.  Ci.  Gen.  T.)29N. 

etc.,  R.  Co.,  48  Mo.  App.  619;  Warder    Y.  Supp.  590;  Schenck  v.  Marx,  (Supm. 

Ct.  Gen.  T.)  5  N.  Y.  Supp.  309;  Clapp 

V.  Hudson  River  R.   Co  ,  19  Barb.  (N. 

Y.)46i;  Potter  v.  Thompson,  22  Barb. 

(N.  Y.)  87;  Sears  v.  Conover,  34  Barb. 

(N.  Y.)  330;  La  Motte  v.  Archer.  4  E. 

D.  Smith  (N.  Y.)  46;  Griffiths  v.  Hard- 
41    N.    Y.    464;     Boehm    v. 

Shedlinsky,  (C.  PI.  Gen   T.)  15  N.  V. 

Supp.  974;  De  Lavalette  v.  Wendt,  11 

Hun  (N.  Y.)  432;  Hanson  v.  Aikman, 

2  Silv.  Sup.  (N.  Y.)  528,  6  N.  Y.  Supp. 

366;  Holmes  v.  Jones,  121  N.  Y.  461; 

Bishop  V,  Autographic  Register  Co  ,  19 


r.    Henry,    117     Mo.    530;     Pierce    r 

Lewder,   54    Mo.    App.    25;    Oppliger 

V,  Sutton,  50  Mo.  App.  348;    Rodney  v, 

St.  Louis  Southwestern    R.    Co..    127 

Mo.    676;     HoUender    v,    Koetter,    20 

Mo.  App.  79;  Henry  v,  Bassett,  22  Mo. 

App.  667;    Nicholds   v.  Crystal    Plate    enbergh. 

Glass  Co.,   126  Mo.  55;    State  v,  Mc- 

Hale,  16  Mo.  App.  478;  Auchincloss  r. 

Frank,  17  Mo.  App.  41. 

Montana,  —  Kennon    v,    Gilmer,    9 
Mont.  108. 

Nebraska,  —  Sioux  City,  etc.,  R.  Co. 
V.  Finlayson,  16  Neb.  578;  Boston  Tea     N.  Y.  App.  Div.  268;  Coppins  v.  New 


Co.  V.  Brubaker,  26  Neb.  409;  Meharry 
V,  Halligan,  29  Neb.  565;  Omaha,  etc., 
R.  Co.  V.  Brady,  39  Neb.  27;  Friend  v. 
Ingersoll,  39  Neb.  717;  St.  John  ?•. 
Swanback,  39  Neb.  841;    Omaha,  etc., 


York  Cent.,  etc.,  R.  Co.,  48  Hun  (N. 
Y.)  292;  Silberstein  v,  Houston,  etc., 
R.  Co..  (Supm.  Ct.  Gen.  T.)  4  N.  Y. 
Supp.  843;  Andrews  v.  Brewster,  124 
N.  Y.  433;  Simms  v,  Calcagnino,  (N. 


R.  Co.  V,  Ryburn,  40  Neb.  87;    Fre-     Y.  City  Ct.  Gen.  T.)  21  Misc.  (N.  Y.) 


mom,  etc.,  R.  Co.*  v,  Leslie,  41  Neb. 
159;  Gordon  v.  Little,  41  Neb.  250; 
Culbcrtson  Irrigating,  etc.,  Co.  v.  Wild- 
man,  45  Neb.  663;  Chicago,  etc.,  R. 
Co.?.  Archer,  46  Neb.  907;  Regier  v, 
Shreck,  47  Neb.  667;  Fremont,  etc.,  R. 
Co.  V,  Leslie,  41  Neb.  159;  Carter  v. 
Muoson,  27  Neb.  172;  Omaha,  etc.,  R. 
Co.  t.  Brady,  39  Neb.  27;  Wonderlick    gon  1898)  52  Pac.  Rep.  520. 


787;  Kolsch  V.  Jewell,  21  N.  Y.  App. 
Div.  581;  Doran  v.  Brooklyn,  etc.. 
Ferry  Co.,  (Brooklyn  City  Cl.  Gen.  T.) 
19  N.  Y.  Supp.  172. 

Ohio,  —  Marietta  Iron  Works  v,  Lolti- 
mer.  25  Ohio  St.  621 ;  Lear  v.  McMillen, 
17  Ohio  St.  464. 

Oregon,  —  Cochran    v.    Baker,  (Ore- 


^  Walker,  41  Neb.  806;  Haas  v.  Bank 
of  Commerce,  41  Neb.  754;  Giiford  v, 
Faubion,  27  Neb.  41;  Grand  Island, 
«c.,  R.  Co.    V,    Swinbank,   51    Neb. 

521. 

Nevada.-^  Hastings    v,    Johnson,   2 
«ev.  190. 

^evf  Hampshire,  —  Odiin  v.  Gove,  ^i 
{J-H.465;  Wendell  v,  Moulton,  26  N. 
"•41;  Sanborn  v,  Emerson,  12  N.  H. 


Tennessee.  —  Louisville,  etc.,  R.  Co. 
V,  Wallace.  91  Tenn.  35. 

Texas,  —  International,  etc.,  R.  Co. 
V.  Overton,  (Tex.  Civ.  App.  1896)  34  S. 
W.  Rep.  165;  Sabine  R.  Co.  v.  Johnson, 
(Tex  1888)  7  S.  W.  Rep.  378;  Missouri 
Pac.  R.  Co.  V.  Johnson,  72  Tex.  95; 
Gulf,  etc.,  R.  Co.  V.  Key,  (Tex.  App. 
1891)  16  S.  W.  Rep.  543;  Jackel  v, 
Reiman,  78  Tex.  588;  Mayer  v.  Duke, 
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exercise  the  option  given  him  of  remitting  a  part  of  his  recovery 
or  of  submitting  to  a  new  trial.* 
V.  Ebsoes  Cubable  bt  Bemittitub  —  1.  In  OeneraL  —  The  rule 

may  be  generally  stated  that  an  excessive  recovery  of  damages  is 
curable  by  a  remittitur  of  the  excess.* 


72  Tex.  445;  Galveston,  etc.,  R.  Co.  v. 
Neel.  (Tex.  Civ.  App.  1894)  26  S.  W. 
Rep.  788;  Galveston,  etc.,  R.  Co.  v. 
Duelm,  (Tex.  Civ.  App.  1893)  23  S.  W. 
Rep.  596;  Gulf,  etc.,  R.  Co.  v,  Tra- 
wick,  80  Tex.  270;  Zapp  t/.  Michaelis, 
58  Tex.  270;  Gregory  v.  Coleman,  3 
Tex.  Civ.  App.  166;  Chadwick  v. 
Meredith,  40  Tex.  380;  Vance  v.  Lind- 
sey,  60  Tex.  286;  Taylor  v.  Hall,  20 
Tex.  211;  Edmonson  v. 
Tex.  250;  Missouri  Pac. 
Shuford,  72  Tex.  165. 

Washington.  — •  King 
Ferry,  5  Wash.  536,  34 
880. 

Wisconsin,  —  Kavanaugh  v.  Janes- 
ville,  24  Wis.  618;  Bigelowz/.  Doolittle, 
36  Wis.  115;  McHughr.  Chicago,  etc., 
R.  Co.,  41  Wis.  75;  Baker  v,  Madison, 


Garnett, 
R.    Co. 


33 

V, 


County      V, 
Am.  St.  Rep. 


ment  upon  a  remittitur  made  after  the 
time  but  within  the  term.  Miles  v. 
Weston,  60  111.  361. 

Amendment  of  Order.  —  In  Crew  v. 
McCafferty,  124  Pa.  St.  200,  a  rule  for 
a  new  trial  was  discharged  on  condition 
that  the  plaintiff  file  a  remittitur  within 
ten  days  and  in  copying  the  order  on 
the  docket  the  clerk  omitted  the  words 
"  within  ten  days.**  On  the  thirtieth 
day  thereafter  the  plaintiff  filed  the  re- 
mittitur and  caused  iudgment  to  be 
entered  for  the  amount  limited  and 
subsequently  upon  a  rule  to  strike  off 
the  judgment  the  court  directed  the 
original  order  to  be  corrected  so  as  to 
read  '*  within  thirty  days."  It  was 
held  that  the  latter  order  was  an  altera- 
tion, not  an  amendment,  and  its  effect 
was  to  deprive  the  defendant  of  a  new 


62  Wis.  137;  Smith  v.  Schulenberg,  34    trial,   the  right  to  which  had  become 


Wis.  41;  Wright  v,  Roberts,  22  Wis. 
161;  Zitske  V,  Goldberg,  38  Wis.  216; 
Strong  V.  Hooc,  41  Wis.  659;  Diedrich 
V,  Northwestern  Union  R.  Co.,  47  Wis. 
662;  Pavey  v,  American  Ins.  Co.,  56 
Wis.  221;  West  r.  Milwaukee,  etc.,  R. 
Co.,  56  Wis.  318. 

United  States.  —  Kennon  v.  Gilmer, 
131  U.  S.  22;  Loewerv.  Harris,  57  Fed. 
Rep.  368;  Washington,  etc.,  R.  Co.  v. 
Harmon,    147    U.    S.    571;    Hansen    v. 


absolute,  and.  beyond  the  power  of  the 
court  to  interfere  with  it,  and  was 
therefore  error. 

2.  Alabama.  —  Lenoir  v.  Broadhead, 
50  Ala.  58;  Smith  v.  Paul,  8  Port. 
(Ala.)  503. 

Arkansas.  —  Hamlett  r.  Tallman,  30 
Ark.  505;  Ferguson  v.  Fargason,  38 
Ark.  238;  Hirsch  v.  Patterson,  23  Ark. 
112;  Reasoner  v.  Brown,  19  Ark.  234; 
Dodds    V.    Roane,     36   Ark.    511;    St. 


Boyd,    161   U.   S.    397;    Koenigsberger  Louis,  etc.,  R.  Co.  v.  Hagan,  42  Ark. 

V.  Richmond  Silver  Min.  Co.,  158  U.  S.  122;  St.  Louis,  etc.,  R.  Co.  v.  Trimble, 

41;  Hopkins  r.  Orr,  124  U.  S.  510.  54  Ark.  354:  Southwestern  Tel.,  etc., 

1.  Cooper  V.  Mills  County.  69  Iowa  Co.  v.  Benson,  63  Ark.  283. 

350;  Campbell   v.   Loeb,  72   Minn.   76;  California,  —  MuHer     v.    Boggs,    25 

Carters/.  Munson,  27  Neb.  172;  Omaha,  Cal.  175;    De   Costa  v.  Massachusetts 


etc.,  R.  Co.  V.  Brady,  39  Neb.  27; 
Washington,  etc.,  R.  Co.  v.  Harmon, 
147  U.  S.  571. 

Thirty  Days  is  very  often  designated 
as  the  time  within  which  the  prevailing 
party  should  exercise  his  option  of  re- 
mitting or  of  submitting  to  a  new  trial. 
Brentner  v.  Chicago,  etc.,  R.  Co.,  68 
Iowa  530;  Curran  v.  Percival,  21  Neb. 
434;  Orleans  v.  Perry,  24  Neb.  831; 
Averill  Coal,  etc.,  Co.  v,  Verner,  22 
Ohio  St.  372. 

WaiTor  of  Limitation.  —  Where,  upon 
motion,  an  order  for  a  new  trial  is 
made  unless  a  remittitur  is  entered 
within  a  certain  time,  the  court  may 
waive  the  limitation  and  enter  judg- 


Flat  Water,  etc.,  Co.,  17  Cal.  613; 
Chapin  z-.  Bourne,  8  Cal.  294;  Patter- 
son V.  Ely,  19  Cal.  28;  Piercer.  Payne, 
14  Cal.  419;  Behlow  v.  Shorb,  91  Cal. 
141. 

Colorado,  —  Teller  v,  Hartman,  i6 
Colo.  447. 

Delaware.  —  Benson  v,  Wilmington, 
9  Houst.  (Del.)  359. 

Florida.  —  Florida  R.,  etc.,  Co.  v. 
Webster,  25  Fla.  394. 

Illinois.  —  Illinois  Cent.  R.  Co.  r. 
Gilbert,  51  111.  App.  404;  North  Chi- 
cago  St.  R.  Co.  V.  Shreve,  70  111.  App. 
666;  Evanston  v.  Fitzgerald,  37  III. 
App.  86;  Chicago,  etc.,  R.  Co.  r. 
Hogan,  56  111.  App.  577;  Henniag   v. 
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V^oindtf  of  Gountt  or  Oauiot  of  Action.  —  It  has  been  held  that  where 
2  declaration  contains  counts  setting  up  different  causes  of  action 
and  damages  are  assessed  severally  on  the  separate  counts,  a  mis- 
Probst,  66  111.  App.  159;  Gammon   v,  ston,  76  Mo.  660;  Muldrow  v.  Missouri, 
Havelock,  40  III.  App.  268;   Marshall  etc.,  R.  Co.,  62  Mo.  App.  431;  Oppli- 
9.  Freeman,  52  111.  App.  42.  gar  v.  Sutton,  50  Mo.  App.  348;  West 
Indiana,  —  Phillips    v.    Nicholas,    3  v.   Creve  Coeur  Lake  Ice  Co.,  19  Mo. 
Blackf.  (lad.)  133;  Devore  v.  McDer-  App.  547. 

mitt,  47  Ind.  234;    Line  v.  State,  131  Montana.  —  Cook  v.   Greenough,    14 

lad.  468;  Bauer  r.  Oldendorf,  13  Ind.  Mont.  352. 

App.  397;    Harvey    v,    Baldwin,    124  Nebraska.  —  Regier    v.    Shreck,    47 

Ind.  59.  Neb.  667;    Lenzen  r.  Miller,  51  Neb. 

Iowa,  —  Newbury  v,  Getchell,  etc.,  855;    St.  John   s/.  Swanback,  39  Neb. 

Lumber,     etc.,    Co.,    100    Iowa    441;  841;  Gifford  v.  Faubion,  27   Neb.   41; 

Knapp  r.   Miller.  13  Iowa  596;  Calla-  Fremont,   etc.,    R.   Co.    v.  Leslie,   41 

nan  v,  Shaw,  24  Iowa  441;  Howe  &.  Neb.   159;    Mullen  7/.   Morris,  43  Neb. 

Sutherland,  39  Iowa  484;  Montelius  v,  596;  Friend  v.  IngersoU,  39  Neb.  717; 

Wood.  56  Iowa  254;  Buetzier  v.  Jones,  Omaha,  etc.,  R.  Co.  v.  Ryburn,  4oNeb. 

85  Iowa  721.  87;  Van  Etten  v.  Selden,  36  Neb.  209, 

Kansas.  —  Broquet  v.  Tripp,  36  Kan.  AVw  Hampshire,  —  Jacobs  v,  Shorey, 

701;  Florence,  etc.,  R.  Co.  v.  Pember,  48  N.  H.  100.  97  Am.  Dec.  586. 

45  Kan.  625;  Wichita,  etc.,  R.  Co.  v.  New     York.  —  Schenck     v.      Marx, 

Gibbs,  47  Kan.  274.  (Supm.  Ct.  Gen.  T.)  5  N.  Y.  Supp.  309; 

Kentucky,  —  Dayton      v.      Gardner,  Bunten    v.   Orient   Mut.    Ins.    Co.,    8 

(Ky.  1897)  40  S.  W.  Rep.  779.  Bosw.  (N.  Y.)448;  Lawrence  ».  Church, 

Louisiana,  —  Amet  v.  Boyer,  42  La.  (Ct.  App.)  41  N.  Y.  St.  Rep.  513. 129  N. 

Ann.  831;  Haselmeyer  v,  McLellan,  24  Y.  635;  Wolff  v.  Hvass,  (N.  Y.  Super. 

La,  Ann.  629.  Ct.  Gen.  T.)  11  Misc.  (N.  Y.)  561:  Dev- 

Maine.  —  Butler  v.  Millett,   47   Me.  lin  v.    New   York,  (C.    PI.  Gen.  T.)  4 

492.  Misc.  (N.  Y.)  106;  Andrews  v.  Brew- 

Massachusetts.  —  King  v.  Howard,  i  ster,  124  N.  Y.  433. 

Cosh.  (Mass.)  137.  Ohio.  —  Cleveland,   etc.,   R.   Co.   v, 

Michigan.  —  Hines    v.    Darling,    99  Him  rod  Furnace  Co.,  37  Ohio  St.  434; 

Mich.  47;    Tuttle  v.  White,  49  Mich.  Sibila    v.   Bahney,    34   Ohio  St.    399; 

407;  Tubbs    V.    Dwelling- House   Ins.  Hanes  v.  Tiffany,  25  Ohio  Si.  554. 

Co.,  84  Mich.  646.  Pennsylvania,  —  Graham  v.  Keys,  29 

Mississippi.  —  Buck      v.     Little,     24  Pa.  St.  189:  Pontius  v.  Com.,  4  W.  & 

Miss.  463;    Dean  v.  Tucker,  58  Miss.  S.  (Pa.)  52. 

4B7.  South  Carolina.  —  Guerry  v,  Kerton, 

Missouri.  —  Ray    v.    Thompson,    26  2  Rich.  L.  (S.  Car.)  507. 

Mo.  App.  431;  Hartman  v.  Louisville,  Tennessee.  —  McKinley  v.  Beasley,  5 

etc.,  R.  Co.,  48  Mo.  App.  619;  McCul-  Sneed  (Tenn.)  170. 

longh  u.  Phoenix  Ins.  Co.,  113  Mo.  606;  Texas.  —  Butt  v,  Schrimpf,  31  Tex. 

Holmes  v.  Atchison,  etc.,   R.  Co.,  48  601;  Ft.  Worth,  etc.,  R.  Co.  r.  Viney, 

Mo.  App.  79;  Sherman  v.  Commercial  (Tex.   Civ.  App.   1895)  30  S.  W.  Rep. 

Printing  Co..  29  Mo.  App.  31;  Pierce  252;  Houston,  etc..  R.  Co.  v.  Pereira, 

tr.  Lowder,  54  Mo.  App.  25;  Hatton  v.  (Tex.   Civ.  App.   1898)  45  S.  W.  Rep. 

Randall,  48  Mo.  App.  203;    Crawford  767;    Cotter  v.    Parks,    80  Tex.     539; 

V.  Doppler,  120  Mo.  362;  State  z*.  San-  King  v.  Bremond,  25  Tex.  637;   Gold- 

Jord,  127  Mo.  368;  Cape  Girardeau  v.  stein  v.  Cook,  (Tex.  Civ.  App.  1893)  22 

Fisher,   61    Mo.    App.    509;    State   v.  S.   W.    Rep.    762;   Galveston,  etc.,  R. 

Hope,  121  Mo.  34;  Western  Boatmen's  Co.  v.   Duelin,  86  Tex.  450;  Western 

Bencv.  Assoc,  v.  Kribben,  48  Mo.  37;  Union  Tel.   Co.   v,   Jobe,  6  Tex.  Civ. 

Smith  r.  Wabash,  etc.,  R.  Co.,  92  Mo.  App.  403;  Walker  v.  Simkins,  2  Tex. 

359;  Ibers  V,  0*Donnell,  25  Mo.  App.  App.  Civ.  Cas.,  g  71;  Galveston,  etc., 

i»;  Brooking  v.  Shinn,  25  Mo.  App.  R.  Co,  v.  Neel,  (Tex.  Civ.   App.   1894) 

«77;    Buse    r.    Russell,    86   Mo.   2C9;  26  S.  W.  Rep.  788;  Galveston,  etc.,  R. 

Witc  t.  N.   O.   Nelson  :Mfg.  Co.,  53  Co.  Z'.  Duelm,  (Tex.  Civ.  App.  1893)23 

Mo.  App.  337;    Hume  Bank   v.    Hart-  S.   W.   Rep.   596;    Nunnally    v,  Talia- 

"ock,  56  Mo.   App.   291;  Stone  v.  Bar-  ferro.  82  Tex.  286;  International,  etc., 

^^H  Mo.  App.  15;  Sharpe  v.  John-  R.  Co.  v.  Wilkes,  68  Tex.  617;  Sabine, 
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joinder  of  counts  or  causes  of  action  may  be  cured  by  remitting 
the  damages  on  the  bad  counts  and  taking  judgment  only  on  those 
that  can  legally  stand  together.* 

2.  Improper  Admissioii  or  Ezdusion  of  Eyidenoe.  —  Error  in  the 
improper  admission  or  exclusion  of  evidence  may  often  be  cured 
by  a  remittitur.* 

3.  Verdict  in  Ezoeas  of  AA  Damnum.  —  By  the  great  weight  of 
authority,  a  verdict  assessing  damages  in  excess  of  the  ad  damnum 
laid  in  the  writ,  or  the  amount  claimed  in  the  declaration  or  com- 
plaint, may  be  cured  by  a  remittitur  of  the  excess.' 

etc..  R.  Co.  V.  Hadnot,  67  Tex.  503:  Inability  to  Determine  Efbet  of  Xzelii^ 
Beard  v.  Miller,  (Tex.  App.  1890)  16  S.  lion.  —  In  Olcott  v.  Hanson,  12  Mich. 
W.  Rep.  655;  Missouri,  etc.,  R.  Co.  v.  452,  which  was  an  action  on  a  note,  the 
Warren,  90  Tex.  566;  Western  Union  defendant  pleaded  a  set-ofif  and  pay- 
Tel.  Co.  r.  Zane,  6Tex.  Civ.  App.  585;  ment  and  offered  evidence  of  a  pay- 
Clapp  V,  Walters,  2  Tex.  130;  Taylor  ment  of  five  dollars  which  was 
V,  Hall,  20  Tex.  211;  Clappzf.  Walters,  excluded  on  the  ground  thai,  the  item 
2  Tex.  130;  lilies  v,  Diercks,  16  Tex.  was  not  mentioned  in  the  bill  of  par- 
251.  ticulars  of  set-off.     The  plaintiff  hav- 

United  States,  —  Loewer  z^.  Harris,  57  ing  recovered  judgment  was  allowed 

Fed.  Rep.  368.  by  the  trial  court  to  remit  five  dollars 

England.  —  Leeson  v.  Smith,  4  N.  &  of  the  amount  with  a  view  to  caring 


M.  304,  30  E.  C.  L.  372. 

Error  in  Initniction.  —  Error  in   in- 
structing the  jury  in    an   action   for 


the  error.  It  was  held  that  the  error 
was  not  cured,  as  by  rejecting  this  evi- 
dence  the  court  in  effect  denied  the  de- 


death  by  wrongful  act  that  they  could  fendant  the  right  to  prove  any  item  of 

find  the  plaintiffs'  damages  at  a  sum  payment  without    notice    and  the  su- 

not  exceeding  $5,000  is  cured  by  a  re-  preme  court  could  not   therefore  say 

mittitur  of  $2,500.     Illinois  Cent.   R.  what  other  payments  may  have  been 

Co.  V,  Gilbert,  51  III.  App.  404.     But  excluded  by  this  ruling, 

where  a  cause  is  submitted  to  a  jury  Failure  to  Sabmit  Qneotion  to  Jvry. — 

under  absolute  instructions,  if  the  find-  In  an  action  to  recover  the  enhanced 

ing  is  for  the  plaintiff  to  make  the  ver-  damages    given    by    statute    for    the 

diet  for  $400.  and  they  do  so,  it  is  erro-  wrongful  cutting  of  logs,  an  error  of 

neous  on  appeal  to  affirm  the  judgment  the  court  in  treating  a  statement  in  the 

on  reducing  the  recovery  to  $175  (the  defendants'  affidavit  for  confession  of 

statutory  maximum  limit),  as  the  jury,  judgment  that  the  cutting  was  by  mis- 

if  allowed  their  discretion,  might  have,  take  as  an  admission  of  the  pleadings 

found    for    a    less    sum.     Burling  v.  and  taking  the  question  from  the  jury 


Gunther.  (C.  PI.  Gen.  T.)  63  How.  Pr. 
(N.  Y.)  68. 

1.  Haskell  v.  Bo  wen.  44  Vt.  585. 

9.  Fordyce  v,  Hardin,  54  Ark.  554; 
Owen  V,  Crum,  20  Mo.  App.  121;  Wil- 


is cured  by  the  plaintiff's  remitting 
from  the  judgment  the  excess  above 
the  lowest  estimate  given  by  the  de- 
fendants' witnesses  and  notifying  the 
defendants'  attornevs  thereof    before 


son   V.   Adams,   15  Tex.    323;    Texas  appeal.     Underwood  v,   Paine  Lumber 

Trunk  R.  Co.  v,  Johnson,  (Tex.  Civ.  Co.,  79   Wis.  592.    See  also  Hines  z/. 

App.  1893)  25  S.  W.  Rep.  740.  Darling,  99  Mich.  47. 

Ezolnsion  of  Deposition.  —  In  Ander-  8.  California,  —  Clanton  v.  Coward, 

son  V.  Tarpley,  6  Smed.  &  M.  (Miss.)  67  Cal.  373;    Pierce  v.  Payne,  14  Cal. 

507,  which  was  an  action  on  an  open  419. 

account,  the  defendant  offered  a  depo-  Colorado,  —  Duncan    t/.   Whedbee,  4 

nition  showing  part  payment  of  the  ac-  Colo.  143;  Litchfield  v.  Daniels,  i  Colo, 

count  sued  on  but  it  was  excluded.     It  268;   Winne  v,  Colorado  Spring  Co.,  3 

was  held  that  if   the  plaintiff    would  Colo.  155;  Central  City  r.  Wilcoxen,  3 

enter  a  remittitur  of  the  amount  shown  Colo.  566;  Consolidated  Gregory  Co.  ». 

by  the  deposition  to  have  been  paid  the  Raber,  i  Colo.  513. 

supreme  court  would  render  judgment  Georgia,  —  Hunnicutt  v,  Perot,    100 

for  the  balance.  Ga.  312;  Raney  v.  McRae,  14  Ga.  589; 
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^vdjaant  in  Exoen  of  Penalty  in  Bond.  —  Where  the  judgment  in  an 

action  on  a  bond  is  in  excess  of  the  penalty  designated   in  the 

Griffin  r.   Witherspoon,    8    Ga.    113;  Chtlders,  73  Mo.  484;  Hif^gs  tr.  Hunt, 

Hendry  v.  Hurst,  22  Ga.  312.  75  Mo.  106;  Burkholder  v,  Rudrow.  19 

Illinois,  —  Linder  v,  Monroe,  33  III.  Mo.  A  pp.  60;  Johnson  v,  Robertson,  i 

369;  Louisville,  etc.,  R.  Co.  &.  Harlan,  Mo.  615;    Brooking  v.  Shinn,  25  Mo. 

31  111  App.  544;    Wlnslonr  r.  People,  App.  277;    Oppliger  v.  Sutton,  50  Mo. 

117  111.  152;    People  V.  Steele,  7  111.  App.  348;    Hoyt  v.  Reed,  16  Mo.  294; 

App.  20;   Dowling  u.  Stewart,  4   111.  Atwood  v.  Gillespie,  4  Mo.  423. 

193;   Fournier  v.  Faggott,  4  111.  347;  A^<p»<i</a.  —  Hastings    v.    Johnson,   a 

Chenotv.  Lcfevre,  8  111.  637;  Pickering  Nev.  190. 

r.  Pulsifer,  9  111.  79;  Wood  ».  Kingston  New  Hampshire,  —  Pierce  v.  Wood, 

Coal  Co.,  48  111.  356;  Gillet  v.  Stone.  2  23  N.  H.  519;    Buzzell  O  Snell,  25  N. 

111.  539;   Stephens  ».  Sweeney,  7  HI.  H.  474;  Taylor  v.  Jones,  42  N.  H.  25; 

375;   Pixley    V.   Boynton,   79  111.  351;  Sanborn  r/.  Enierson,  12  N.  H.  57. 

Thomlinson  v.  Earnshaw.  14  111.  App.  New  Jersey,  —  Herbert    v.  Harden- 

593;   Hunter   v.  Sherman,  3  III.  539;  bergh,  10  N.  J.  L.  222. 

Bristow  V.  Cailett.  92  111.  17.  New  York.  —  Collins  v.  Albany,  etc., 

Indiana.  —  ]6hnsoti   v.    Hawkins,    2  R.  Co.,  12  Barb.  (N.  Y.)  492;    Putnam 

Blackf.  (Ind.)  459;  Dobenspeck  v.  Ar-  v.  Shelop,  12  Johns.  (N.  Y.)435;  Corn- 

mel,  II    Ind.  31;    Lambert   v.  Black-  ing  v.  Corning,  6  N.  Y.  97;   Weed  v, 

man,  i    Blackf.  (Ind.)  59;    Harris    v.  Lee,  50  Barb.  (N.  Y.)  354;  Gansevoort 

Osenback,   13    Ind.    445;     Phillips    v.  Freezing,  etc.,  Co.  r.  Wessels  Co.,  (N. 

NichoUs.  3  Blackf.  (Ind.)  133;   Alsop  Y.  Super,  Ct.  Gen.  T.)  9  Misc.  (N.  Y.) 

V.  Wiley,  17  Ind.  452.  703;  Dox  v.  Dcy,  3  Wend.  (N.  Y.)  356; 

Iowa,  —  David  t:  Conard,  I  Greene  Curtiss  v,  Lawrence,  17  Johns.  (N.  Y.) 

(Iowa)  336;  Morrill  v.  Miller,  3  Greene  no;  Barber  v.  Rose,  5  Hill  (N.  Y.)  76; 

(Iowa)  104;    Bridge  v.  Livingston,  11  Fish  r.  Dodge,  4  Den.  (N.  Y,)  311. 

Iowa  57;   Cox  r.  Burlington,  etc.,  R.  North      Carolina.  —  VTilliamson      v. 

Co..  77  Iowa  478;  Roberts  v.  Smith,  i  Canaday,   3    Ired.    L.  (N,  Car.)    349; 

Morr.  (Iowa)  417;  Garber  v.  Morrison,  Harper  v,  Davis,  9  Ired.  L.  (N.  Car.) 

5  Iowa  476.  44. 

Kansas.  —  Frankhouser   v.  Cannon,  Pennsylvania,  —  Fury     v.    Stone,    a 

50  Kan.  621.  Dall.  (Pa.)   184,   i    Yeates   (Pa.)    186; 

Kenttuky.  —  Newport  News,  etc.,  R.  Lantz  v,  Frey,  19  Pa.  St.  36iS;    Spack- 

Co.  V.  Thomas,  15    Ky.  L.   Rep.  876;  man  v.  Byers,  6  S.  &  R.  (Pa.)  385. 

Bealle  V.  Schoal,  i  A.  K.  Marsh.  (Ky.)  Rhode  Island.  —  Francis  v,  Ba^er,  11 

475.  R.  I.  103. 

Louisiana. — Jones  v.  Pereira,  13  La.  South  Carolina.  —  Croxton   v.  Addi- 

Ann.    102;    Benagam    v.   Plassan,    15  son,  Harp.  L.  (S.  Car.)  72;  Ashmore  v. 

La.  Ann.  703;    Leverich  v.  Adams,  15  Charles,  14  Rich.  L.  (S.  Car.)  63. 

La.  Ann.  310.  Tennessee.  —  Campbell  v,  Hancock,  7 

Affliji/.  —  Slarbird  z\  Eaton,  42  Me.  Humph.  (Tenn.)  75;  Fowlkes  v,  Web- 

569.  ber,  8  Humph.  (Tenn.)  530;  McKinley 

Maryland.  —  Harris     v.     Jaffray,    3  v.  Beasley,  5  Sneed  (Tenn.)  170;  Good- 

Har.  i  J.(Md.)  543;  Lewis  v.  Cooke,  i  man   v.   Floyd,  2  Humph.  (Tenn.)  59; 

Har.&  M.(Md.)  159;  Attrill  ».  Patter-  Crabb    v.    Nashville    Bank,    6    Yerg. 

son,  58  Md.  226.  (Tenn.)  332. 

Massachusetts.  —  King  v.  Howard,  i  Texas.  —  Gregory  v.  Coleman,  3  Tex. 

Cash.  (Mass.)    137;    Hem  men  way    v.  Civ.  App.   166;    Moore  v.  Republic,  i 

Hickcs,  4  Pick.  (Mass.)  497.  Tex.  563;  Gay  v.  Raines,  21  lex.  460; 

»                      Michigan.  —  McCorroick  Harvesting  King  v,   Bremond,  25  Tex.  637;    Mc- 

•  Mach.  Co.  V.   McKee,   51    Mich.  426;  Donald  v.  Grey,  29  Tex.  80;    Thomae 

*  HubbcU  f.  Palmer,  76  Mich.  441.  v.  Zushlag,  25  Tex.  Supp.  225;    York 

Minnesota.  —  Campbell   v.   Loeb.   72  v.  Gregg,  9  Tex.  85. 

Mion.  76;  Elfelt  v.  Smith,  i  Minn.  125  Virginia.  —  Hook     v.     Turnbull.    6 

Mississippi.  —  Hurd    v.  Germany,   7  Call    (Va.)   85;    Tennant    v.    Gray,    5 

"0*. (Miss.) 675;  Young  r.  Englehard  Munf.  (Va.)  494;    Lewis  v.  Arnold,  13 

'  How.  (Miss.)  19.  Gratt,  (Va.)  454. 

Missouri.  —  Zerbe  v.  Missouri,  etc.,  Wisconsin.  —  Smith  v,  Phelps,  7  Wis. 

**  Co.,  70    Mo.  App.  644;    Peck   v.  21 1;  Lester  z/.  French,  6  Wis.  580. 
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bond,  the  appellate  court  may  permit  the  plaintiff  to  enter  a 
remittitur  of  the  excess.* 

4.  Judgment  in  Excess  of  Verdict.  —  An  error  in  a  judgment,  in 
that  it  exceeds  the  amount  of  the  verdict  on  which  it  is  entered, 
may  be  cured  by  a  remittitur  of  the  excess.* 

6.  Improper  or  Excessive  Becoyery  of  Interest.  —  A  judgment 
erroneous  because  of  an  improper  or  excessive  allowance  of 
interest  or  of  usury  may  be  cured  by  a  remittitur.' 

Wyoming,  —  Iirenson  v,  Caldwell,  3  District  of    Columbia^  21   D.   C.   508; 

Wyo.  465.  Connor  v,  Meany,  8  App.  Cas.  (D.  C.) 

United   States,  —  Kentucky  Bank  v,  i,  24  Wash.  L.  Rep.  235. 

Ashley,  2  Pet.  (U.  S.)  327.  Georgia,  —  King  v.   Black   Diamond 

In  Arkaniafl  it  would  seem  that  error  Coal  Co.,  99  Ga.  103. 

in  finding  damages  beyond  the  amount  Illinois,  — Tomlinson   v,   Earnshaw, 

claimed  in  the  complaint  is  not  cured  112  111.  311,  affirming  14  111.  App.  593; 

by  an  offer  to  remit  the  excess.     Tyner  Cooper  v,  Johnson,  27  111.  App.  504; 

V.  Hays,  37  Ark.  599.  Hart  v,  Morgan,  49  111.  App.  516;  Wil- 

Jadgment  in  Ezoess  of  BiU  of  Partion-  letts    v,    Wheeler,    33    111.   App.  629; 

Ian.  —  A     judgment     for    a     greater  Firemen's  Fund  Ins.  Co.   v.   Western 

amount  than  that  contained  in  the  bill  Refrigerating  Co.,  162  111.  322;  Convey 

of  particulars  may  be  cured  by  a  re-  v.  Sheldon,  i  111.  App.  555. 

mittitur  of    the    excess.      Roberts    v,  Indiana,  —  Browning  v.  Merritt,  61 

Smith,  T  Morr.  (Iowa)  417.  Ind.  425;    Simpson  v.  Shafer,   20  Ind. 

Soire   Faoiaa    Against   Bail.  —  Where  306. 

the  trial  court  gives  judgment  for  the  Iowa,  —  Thrift  v,  Redman,  13  Iowa 

plaintiff  in  a  scire  facias  against  bail  25;  Thompson  v,  Purnell,  10  Iowa  205; 

for  too  large  an  amount,  the  appellate  Brentner  v,  Chicago,  etc.,   R.   Co.,  68 

court  will   reverse  the  judgment  and  Iowa  530. 

enter  it  for  the  proper  sum.     Bowyer  Kansas,  —  Educational      Assoc,      r. 

r.  Hewitt,  2  Gratt.  (Va.)  193.  Hitchcock,  4  Kan.  36. 

1.  Line  v.  State,  131  Ind.  468.  Michigan,  —  Bresnahan    v.    Nugent, 

9.  Morrill  v.  Miller,  3  Greene  (Iowa)  97  Mich.  359. 

104;     Miller   v.   Hardin,  64    Mo.   545;  Minnesota,  —  Sanborn  v,  Webster,  2 

Hoffman  v,  Bowen,  17  Tex.  506.  Minn.  323. 

An  EtroneoQS  Entry  of  judgment  may  Missouri,  —  Kimes  v,  St.  Louis,  etc., 

be  cured  by  the  plaintiff's  remitting  the  R.    Co.,    85    Mo.   611;    Whetstone  v, 

excess.     Smith  v,  Paul,  8  Port.  (Ala.)  Shaw,  70  Mo.  575;  Slattery  v.  Bates,  8 

503;  Lear  V.  McMillen,  17  Ohio  St.  464.  Mo.  App.  595;  Flannery  v,  St.  Louis, 

Judgment  in  Exoess  of  Amount  Bne.  —  etc.,  R.  Co.,  44  Mo.  App.  396;  State  v. 

Where  judgment    is    taken    for   more  Hope,  121  Mo.  34. 

than  is  at  the    time  legally  due,   the  New    York,  —  Lawrence  v.  Church, 

error   may  be  corrected  by  remitting  129  N.  Y.  635,  41   N.  Y.  St.   Rep.  513; 

the   excess.     Doty  7'.   Rigour,  9  Ohio  McLaughlin    v,    Washington    County 

St.  519;  Mock  V,  Walker,  42  Ala.  668.  Mut.  Ins.  Co.,  23  Wend.  (N.  V.)  525; 

Jndgment  on  Cause  of  Action  Not  Set  Klipstein    v.  New    York    El.  R.  Co., 

Up.  —  Error  in   permitting  a  party  to  (N,  Y.  Super.  Ct.   Gen.  T.)  29  N.  Y. 

recover  on  a  cause  of  action  not  con-  Supp.  1145. 

tained  in  his  declaration  or  complaint  North  Carolina,  —  Porter   v,  Grims- 

may  be  cured  by  a  remittitur  of  the  ley,  98  N.  Car.  550. 

amount  so  recovered.     Fisk  Pavement,  Ohio. — Averill    Coal,   etc.,    Co.    v, 

etc.,  Co.  V.  Evans,  37  N.  Y.  Super.  Ct.  Verner,  22  Ohio  St.  372. 

482;  Ward  v.  Haws,  5  Minn.  440.  Oregon,  —  Duzan  v,  Meserve,  24  Ore- 

%,  Arkansas,  —  McFarland    v.    State  gon  523. 

Bank.  4  Ark.  44;  Hay  v.  State  Bank,  5  Pennsylvania,  —  Emerson  v,  Schoon- 

Ark.  250.  maker,    135    Pa.  St.  437;    Graham    f. 

California,  —  Crosby   v,  McDermitt,  Keys,  29  Pa.  St.  189. 

7  Cal.  146;    Behlow  v,  Shorb,  91  Cal.  Tennessee,  —  Louisville,  etc.,  R.  Co. 

I4i«  V,  Wallace,  91  Tenn.  35. 

District  of  Columbia,  —  Costello    v,  Texas,  —  Chapman  v,  Bolton,  (Tex, 
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fatuTo  Interest.  —  It  has  been  held  that  where  the  verdict  mani- 
iestly  includes  both  principal  and  interest  and  does  not  specify 
separately  the  amount  of  each,  a  new  trial  will  be  required  unless 
the  prevailing  party  will  renounce  all  future  interest  upon  the 
judgment.^ 
B.  Improper  or  Excessive  Recovery  of  Costs  or  Attorney's  Fees.  — 

An  erroneous  or  excessive  allowance  of  costs  or  attorney's  fees 

may  be  cured  by  a  remittitur.* 

7.  Improper  Recovery  of  Exemplary  Damages.  —  A  verdict  or 
judgment  erroneous  because  of  the  allowance  of  exemplary  dam- 
ages may  sometimes  be  cured  by  a  remittitur  of  such  damages.' 

8.  Szoessive  Recovery  of  Land.  —  It  has  also  been  held  that  an 
excessive  recovery  of  land  may  be  cured  by  a  remittitur  of  the 
excess  where  the  amount  of  the  excess  is  clearly  ascertainable.* 

Civ.  App.  1894)  25  S.  W.   Rep.   looi;  Rep.  322;  San  Antonio,  etc.,  R.  Co.  v. 
Galveston,  etc.,  R.  Co.  v.  Carter,  (Tex.  Morgan,  (Tex.  Civ.   App.    1898)  45  S. 
App.  1892)  iS  S.  W.  Rep.  196;   Alamo  W.  Rep.  169;  Texas- Mexican  R.  Co.  r. 
F.  Ins.  Co.  V,  Schmitt,   10  Tex.  Civ.  Blucher,  (Tex.  Civ.   App.   1897)  42  S. 
App.   550;     Halbert     v.     Paddleford.  W.  Rep.  1022;  Stone  v.  Chicago,  etc., 
(Tex,  Civ.  App.  1896)  33  S.  W.   Rep.  R.  Co.,  88  Wis.  98.     But  see  St.  Louis, 
1092,    modifying    on    rehearing   (Tex.  etc.,  R.  Co.  v.  Hall,  53  Ark.  7. 
Civ.  App.   1896)   33    S.  W.  Rep.   592;  4.  Sanders  v.  Simmons,  (Miss.  1893) 
Mealy  v.  Corkill,    75    Tex.  599:    San  12  So.  Rep.  850;  Fine  z'.  St.  Louis  Pub- 
Antonio,   etc.,    R.    Co.  V.    Kniffen,  4  lie  Schools,  39  Mo.   59;  McQuiddy  v. 
Tex.  Civ.  App.  484:  Kinkier  v.  Junica,  Ware,  67  Mo.  74;  Keen  v.  Schnedler, 
84  Tex.  116;    Ft.  Worth,  etc,  R.  Co.  v.  92  Mo.   516;    Gibson  v.  Chouteau.  50 
Osborne,  (Tex.  Civ.  App.  1894)  26  S.  Mo.   85;    Fowler  v.   Nixon,   7   Heisk. 
W.  Rep.  274.  (Tenn.)7i9. 

Vermont.  —  Miltimore  v.  Bottom,  66  Writ  of  Entry.  —  Where  on  a  writ  of 

Vt.  168.  entry  there  is  a  disclaimer  as  to  part 

Wisconsin,  —  German   Mut.    Farmer  and  the  general  issue  as  to  the  residue 

F.  Ins.  Co.  V,  Decker,  74   Wis.   556;  and  the  jury  return  a  verdict  for  the 

Nadd  V.  Wells,  11  Wis.  415.  whole  in  favor  of  the  demandant,  he 

United   States.  —  Was'iington,     etc.,  may  have  judgment  for  the  parcel  in- 

R.  Co.'r.  Harmon,  147  U.  S.  571;  Gulf,  tended  to  be  found  if  the  materials  for 

etc.,  R.  Co.  V.  Johnson,  54  Fed.   Rep.  a  sufficient  description  exist  upon  en- 

474-  tering  a  remittitur  as  to  the  residue. 

In  Xaine  it  has  been  held  in  a  case  Odlin  r.  Gove,  41  N.  H.  465. 

brought  up  by  exceptions  from  a  lower  Bents  and   Proflts.  ^  And   where,   in 

court,  the  higher  court  cannot  author-  ejectment,  the  judgment  includes  dam- 

iM  a  remittitur  of  excess  of  interest  ages  for  rents  and  profits,  where  there 

allowed  by  the  jury  under  the  instruc-  is  no  evidence  as  to  them,  the  error 

lions  of  the  court  below.     Greenleaf  v.  may  be  corrected  by  a  remittitur  in  the 

Hill,  30  Me.  165.  appellate  court.     Franklin  v.  Haynes, 

1.  Hubbard  v.  McRae,  95  Ga.  705.  119  Mo.  566. 

See  also  Buice  v.  McCrary,  94  Ga.  418.  Betterments.  —  Where  betterments  are 

8.  Richmond,  etc.    R.  Co.  v.  Benson,  erroneously  awarded,  the  error  may  be 

J6  Ga.  203;  Dearlove  v.  Edwards,  166  cured  by  remitting  them.     Wendell  v, 

Jjj.  619;  School  Trustees  v.  Hihler,  85  Moulton,  26  N.  H.  41. 

111.  409,  Dowty  V.  Holtz,  85  111.  525;  Adding  Parties  to  Bepresent  Excess.  — 

^"sp.   Sandwich   Mfg.   Co.,   21   III.  In  McQuiddy  t^.  Ware,  67  Mo.  74,  the 

ApP-  56;  Glos  V.   McKeown,   141  III.  plaintiffs,   as   heirs  of   one   who  died 

|o8;  Stone  v.   Billings,   167   III.  170;  seized  of  certain  land,  recovered  in  an 

Shannon  v.  Pickell,  (Supm.  Ct.   Gen.  action  of  ejectment  a  larger  interest  in 

T.MoN.  Y.  St.  Rep.  559.  such  land  than  they  were  entitled  to. 

•.  Bitby  V.   Dunlap,  56  N.   H.  456;  Upon  appeal  they  asked  leave  of  the 

Freiberg  ».  ElHoil,  (Tex.  1888)  8  S.  W.  appellate  court  to  add,  as  parties  plain- 
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VI  Ebsoes  Hot  Cttbable  bt  RsMiTTiTxrE  —  1.  Verdict  Result  of 
Passion  or  Prejudice.  —  Where  the  damages  are  so  excessive  as  to 
be  accounted  for  only  on  the  ground  of  passion  or  prejudice 
on  the  part  of  the  jury,  a  remittitur  will  not  cure  the  error,  as 
such  passion  or  prejudice  will  be  deemed  to  have  influenced  the 
finding  of  the  jury  on  the  issues  of  fact.'  But  the  fact  that  a 
verdict  is  large,  and  the  trial  court  requires  a  remittitur  of  a  part 
thereof,  does  not,  of  itself,  show  that  the  verdict  was  given  under 
the  influence  of  passion  or  prejudice.* 

tiflf,  the  names  of  other  heirs  represent-  Nebraska,  —  Wainwright  r.  Satter- 
ing  the  excess  of  interest  recovered,  field,  52  Neb. 403;  Regier  r.  Shreck,  47 
It  was  held  that  this  amendment  could  Neb.  667;  Fremont,  etc.,  R.  Co.  v. 
nut  be  aUowed ;  that  the  remedy  in  French,  48  Neb.  638. 
such  case,  where  there  was  no  other  New  York,  —  Cassin  v,  Delany,  38 
error  in  the  record,  was  for  the  plain-     N.  Y.  178. 

tififs  tu  enter  a  remittitur.  Ohio,  —  Douglas  v.  Day,  28  Ohio  St. 

Statute    Permittiiig    Hew  Trial  as  of    175;  Pendleton  St.  R.  Co.  r.  Rahmann, 
Eight.  —  In  Illinois  it  has  been  held  that    ?2  Ohio  St.  446. 

under  the  statute  permitting  a  defend-  South  Dakota,  —  Murray  v,  Leonard, 
ant  in  ejectment  to  have  a  second  trial,  (S.  Dak.  1898)  75  N.  W.  Rep.  272. 
a  remittitur  cannot  be  entered  for  an  Tennessee, — •  Massadillov.  NashWUe, 
excessive  recovery  in  ejectment.  Lowe  etc.,  R.  Co.,  89  Tenn.  661. 
V,  Foulke,  103  111.  58;  Stream  v,  Lloyd,  Texas,  —  Gulf,  etc..  R.  Co.  v.  Coon, 
128  III.  493.  See  also  East  St.  Louis  69  Tex.  730;  Nunnallyr.  Taliaferro,  Sa 
V.  Hackett,  85  111.  382.  Tex.  286;  Thomas  ».  Womack,  13  Tex. 

1.  Stafford  v,  Pawtucket  Hair-Cloth    580. 
Co.,  2  Cliff.  (LJ.  S.)  82,  wherein  it  was         Wisconsin,  —  Schultz     v,     Chicago, 
said:      **  Where     the      circumstances    etc.,  R.  Co..  48  Wis.  375. 
clearly  indicate  that  the  jury  were  in-        Cti&otient  Yerdiet.  —  Where  a  quotient 
fluenced  by  prejudice  or  by  a  reckless    verdict  is  rendered,   the  trial  court  is 
disregard   of    the   instructions  of   the     not  authorized  to  accept  a  remittitur  of 
court,  that  remedy  cannot  be  allowed,     all  but  the  lowest  amount  which  any 
Where  such  motives  or  influences  ap-    juror  was  disposed  to  give,  and  render 
pear  to  have  operated,  the  verdict  must    judgment  for  that  amount.     Dariand 
be   rejected,    because  the    effect   is  to    v.  Wade,  48  Iowa  547. 
cast  suspicion  upon  the  conduct  of  the        Error  AfEsoting  Eiglit  of  EeooYOiy,  — 
jury  and  their  entire  finding."  Errors  of  law   occurring  on  the  trial 

See  also  the  following  cases:  going  to  the  right  of  recovery  cannot 

Illinois, — Chicago,  etc.,  R.  Co.  v,  be  cuted  by  entering  a  remittitur  in 
Cummings,  20III.  App.  333;  West  Chi-  the  appellate  court.  Ramming  v, 
cago  St.  R.  Co.  z/.  Johnson,  6q  111.  App.  Caldwell,  43  111.  App.  175. 
151;  Chicago,  etc.,  R.  Co.  v.  Binkopski,  Judgment  Eetomo  Habendo  in  EeploT- 
72  111.  App.  22;  West  Chicago  St.  R.  in. —  In  replevin,  where  it  appears  by 
Co.  V.  Krueger.  68  111.  App.  450;  Loe-  the  officer's  return  that  he  had  restored 
wenthal  v,  Streng.  90  III.  74.  the  property  replevied,  it    is  error  to 

Kansas,  —  Steinbuchel  v,  Wright.  43  r&nder  a  judgment  retor no  habendo,  and 
Kan.  307;  Bell  v,  Morse,  48  Kan.  601;  a  remittitur  of  the  damages  will  not 
Atchison,  etc.,  R.  Co.  v,  Dwelle,  44  cure  the  error  as  it  is  no  release  of  the 
Kan.  394;  Atchison,  etc..  R.  Co.  v,  judgment  for  a  return.  Harrod  p. 
Plaskett,  47  Kan.  107;  Union  Pac.  R.  Hill,  2  Dana  (Ky.)  165. 
Co.  V,  Hand,  7  Kan.  380;  Atchison,  Judgment  by  IMbult.  —  Upon  default 
etc..  R.  Co.  v.  Cone,  37  Kan.  567;  after  publication  in  attachment  pro- 
Haldeman  v,  Johnson,  (Kan.  App.  ceedings,  a  judgment  for  too  large  an 
1898)  54  Pac.  Rep.  507.  amount  cannot  be  cured  by  a  remit- 

Minnesota.  —  Kopp  v.  Northern  Pac.     titur,    for  the   reason  that  the  record 
R.  Co.,  41  Minn.  310  cannot  show  that  the  merits  as  to  the 

Missouri.  —  Koelti  v.  Bleckman,  46     residue  are  with  the  party  in  whose  be- 
Mo.   320;    Doty  V,  Steinberg,   25   Mo.     half  the  same  was  entered.     Cohen  r. 
App.  328;  Chitty  V.  St.  Louis,  etc.,  R.     Smith.  33  111.  App.  344. 
Co.,  (Mo.  1899)49  S.  W.  Rep.  868.  2.  Conrad     Seipp     Brewing    Co.    », 
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^^  in  WUok  Bomittitnr      REMITTITUR.  Should  B6  Xnt«nd» 

8.  Failure  of  Pleading  to  Show  JnrudictioiL  —  A  defect  in  a  plead- 
ing in  a  federal  court  in  that  it  failed  to  show  the  diverse  citizen- 
ship necessary  to  give  the  court  jurisdiction  cannot  be  cured  by 
making  such  averment  of  diverse  citizenship  in  a  remittitur  of  a 
portion  of  the  judgment.* 

3.  Judgment  of  Justice  in  Ezceas  of  Jnrisdiction.  —  A  judgment 
ol  a  justice  of  the  peace  in  excess  of  his  jurisdiction  cannot,  it 
would  seem,  be  cured  on  appeal  by  a  remittitur  of  the  excess.* 

vn.  CouBT  nr  Which  KsMiTTiTxrE  Should  Be  Ehtebbd  —  Trial 

Court.  —  The  practice  varies  as  to  the  court  in  which  a  remittitur 
should  be  entered  after  the  cause  has  been  transferred  to  an 
appellate  court.  Some  jurisdictions  require  the  entry  to  be  made 
in  the  trial  court.* 

Doody,  25  III.  A  pp.   305;    Stumer  r.  Carathers,  9  Yerg.  (Tcnn.)  30;  Crow 

Pitchman,  22  111.  App.  399;  Baxter  v,  v,  Cunningham,  5  Coldw.  (Tenn.)  255. 

Cedar  Rapids,  103    Iowa    599;   Grant  See  generally  articles  Amount  in  Con- 

V.  Wolf,  34  Minn.  32.    See  also  Omaha  tkoversy,  vol.   i,  p.  702;  Justices  of 

Ins.  Co.  V,  Thoncpson,  50  Neb.  580.  the  Peace,  vol.  12,  p.  755. 

Xnorin  AsMwing  Aetnal  Damagei. —  Bamlttitarof  Demand  in  EzoaM  of  Jnrii- 

Ao    error    by  the  jury   in   assessing  diction.  —  In    Plunket  v,   Evans,  2  S. 

actual  damages,  where  the  damages  Dak.  434,  it  was  held  that  a  plaintiff 

are  computed  on   the  value  of  goods  claiming  a  sum  in  excess  of  the  juris- 

damaged  or  destroyed,  is  not  evidence  diction  of  the  justice  cannot  at  the  trial 

o(  passion  or  prejudice  on   the  part  before  the  justice  remit  the  excess  and 

of  the  jury.      Erie,  etc.,   Dispatch  v,  take  judgment  for  a  sum  within  the 

Stanley,  22  111.  App.  459.  justice's  jurisdiction. 

1.  Denny  r.   Pironi,  141  U.  S.  121,  Jndgmont  on  Appeal  in  Ezoeee  of  Jni- 

whereiu  the  court  said:   '*  The  remit-  tioe*s    Jnriediotion.  —  In  Crow  v.  Cun- 

titar  formed  no  properpartof  the  judg-  ningham,  5  Coldw.  (Tenn.)  255,  which 

nent  record,  and  the  recital  of  citizen-  was  an  appeal  from  a  justice  of  the 

ship  formed    no    proper  part   of    the  peace,  the  circuit  court  awarded  judg- 

remiititur.    Undoubtedly  proceedings  ment  on  a  set-off  in  favor  of  the  de- 

subsequent  to  the  judgment  are  ad  mis-  fendant  to  a  larger  amount  than  the 

sible  to  show    what  action  has   been  justice  had  jurisdiction  over.     It  was 

taken  upon  such  judgment,  as  for  in-  held  that  the  supreme  court  on  appeal 

stance  that  it  has  been  vacated    *    *    *  could  not  allow  a  remittitur  to  be  en- 

or  that  a  part  of  it  has  been  remitted,  tered  there  for  the    excess.       To  the 

hat  such  proceedings  cannot  be  intro-  same  effect  is  People  v.  Skinner,  13  III. 

dnced  to  validate  a  judgment  void  for  287.     But  see  Lester  v,  French,  6  Wis. 

the  want  of  jurisdiction.     Not  only  is  580;  Dunbar  v,  Bittle,  7  Wis.  143. 

the  remittitur  in  this  case  open  to  this  8.  Campbell  v.  Loeb,  72  Minn.  76; 

objection,  but  it  appears  upon  its  face  Washington,  etc.,  R.  Co.  v,  Harmon, 

not  to  have  been  filed  in  good  faith,  but  147  U.   S.    571;  Phillips,  etc.,  Constr. 

'Or  the  sole   purpose  of    introducing  Co.  v.  Seymour,  91  U.  S.  646;  Wernin- 

the  averment  of  citizenship;  in  other  ger  v .  Wilson,   2  W.  Va.  i;  Spackman 

'[ords.  this  averroentisthe  object,  and  v,  Byers,  6  S.  &  R.  (Pa.)  385;  Pontius 

^^  remittitur   the   incident.      Remit-  v.  Com.,  4  W.  &  S.  (Pa.)  52.     See  gen- 

Jjlttrs  are  used  where  the  judgment  has  erally  the  statutes  and  rules  of  court  of 

heen  accidentally  entered  for  a  larger  the  seireral  states. 

I                    ^'"ount  than  was  due,  or  occasionally  Bemittitnr   in    Appellate    Court. —  In 

50  forestall  an  appeal,  but  never  to  give  Hollinger  v.  Smith,  4  Ala.  367,  it  was 

jnrisdiciion  where  it  is  not  otherwise  said:    "  The  defendant   in   error    has 

***own."  offered  to  remit  his  damages  for  the 

••  Hanna  v.   Morrow,  43   Ark.  107;  purpose  of  avoiding  another  trial,  but 

rntchard  v.  Bartholomew,  45  Ind.  219;  we  think  this  cannot  be  done,  as  our 

Suirj,,  Bishop,  121  Ind.  273;  Batchelor  jurisdiction  over  the  case  ceases  with 

«[;  Bess,  22  Mo.   402;    1  James  v.   Mc-  its  reversal,  and  we  are  not  invested 

^^mroch,  92  N.  Car.  362;    Dixon  v.  with  the  discretionary  power  to  allow 
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Afl^ilUU  Oovt.  —  In  other  jurisdictions  the  remittitur  may  be 
filed  in  the  appellate  court.^ 

VIXL  Imposition  op  Txuit  —  1*  On  PrevEiliag  Party.  —  Where 
a  remittitur  is  not  entered  until  the  cause  is  carried  to  an  appel- 
late court,  the  party  remitting  is  usually  taxed  with  the  costs  of 
the  appeal  or  writ  of  error.* 

of  such  amendment.     When  the  judg-  1.  ArJkansas.'^^Tuhon     v.    Hunt,  3 

ment  is  reversed  there  is  nothing  for  Ark.  280;  Robertson  v,  Allen,  36  Ark. 

such  a  release  to  operate  upon  because  553. 

the  judgment  is  declared    null.     The  California,  —  Eames    v.   Haver,  iii 

release  cannot  be  entered  before  the  Cal.  401. 

reversal   for  the  reason  that  no  such  Iowa,  —  Waggoner    v.    Turner,    69 

pQwer  is  vested  in  this  court,  and  by  Iowa  127. 

such   a  course   the   parties  in  a  great  •     Missouri,  —  Smith  v,  Wabash,  etc., 

number  of  cases  would  avoid  the  con-  R.  Co.,  92  Mo.  359;  Johnston  v,  Mor- 

sequences  of  erroneous  proceedings  to  row,  60  Mo.  339. 

the   prejudice  of  those  against  whom  Michigan,  —  McCormick  Harvesting 

they  were  committed."  Mach.  Co.  v,  McKee,  51  Mich.  426. 

In  nUaait,  by  the  early  practice,  the  Nebraska,  —  Carter    v.   Munson,  27 

remittitur    was   entered    in    the    trial  Neb.  172. 

court.     Dowling  V.  Stewart,  4  III.  193:  Ohio,  —  Collins    v,     John,     Wright 

Pickering  f'.  Pulsifer,  9  III.  79:  Chenot  (Ohio)  62S. 

V.  Lefevre,  8  111.  643;  Wood  v.  King-  Tennessee,  —  Fowlkes   v,   Webber,  8 

ston  Coal  Co.,  48  III.  356;  Aldrich  v.  Humph.   (Tenn.)    530;     Campbell    v. 

Aldrich,  37  111.  32;  Beese   v.  Becker,  Hancock,  7  Humph.  (Tenn.)  75;  Crabb 

51  111.  82;  Fournier  v.  Faggott, '4  111.  v.  Nashville  Bank,  6  Yerg.  (Tenn.)  332; 

347-  McKinley  v,  Beasley,  5  Sneed  (Tenn.) 

And   it   was  only   in   extraordinary  170;  Fowler  v.  Nixon,  7  Heisk.  (Tenn.) 

cases  that  it  was  permitted  in  the  court  719. 

of  appeal.     Boyle  v.  Carter,  24  111.  49;  Texas,  —  Baird  v.  Trice,  51  Tex.  555. 

Teller  r.  Hoskins,  32  111.  165.  United  States,  —  Loewerz^.  Harris,  57 

The  statute  (Cothran*s  Stat.  1885.  p.  Fed.    Rep.    368;     Kentucky   Bank  v. 

1112),    now    permits   the    entry    of    a  Ashley.  2  Pet.  (U.  S.)  327. 

remittitur    in    the    court    of    appeal.  lamdlloient  Remittitur  Below. — Where, 

School  Trustees  v,  Hihler,  85  111.  409;  on  a  motion  for  a  new  trial,  the  court 

Snell  V,  Warner,  91   111.  472;    Hart  v,  rules   that    certain   instructions    were 

Morgan,  49  111.  App.   516;  Mosely  v,  erroneous  as  to  one  cause  of  action  and 

Schoonhoven,  12  III.  App.  113;  Thom-  the  plaintiff  attempts  to  avoid  a  new 

linson  v,  Earnshaw,  14  III.  App.  593;  trial  by  entering  a  remittitur,  but  does 

Winslow  V,  People,  117  III.  152;  Glos  not  remit  enough,  the  appellate  court 

V,     McKeown,    141     111.    288;     North  will  permit  him  to  remit  the  balance 

Chicago  St.  R.  Co.  v,  Wrixon,  150  III.  of  the  amount  improperly  recovered. 

532;  Daube  v.  Ncssler,  50  111.  App.  166.  Warder  v.  Henry,  117  Mo.  530. 

See   also  Schneider  v.    Seely,   40   III.  2.  California,  —  Doll    v.    Feller,    16 

257;  Cheney  z'.  City  Nat.  Bank,  77  III.  Cal.  432;    Eames  v.   Haver,   iii    Cal. 

562;  Rowan  v.  People,  18  111.  159;  North  401. 

Chicago  St.  R.  Co.   v.   Cotton,  41   III.  Indiana,  —  Teagarden  v.  Hetfield,  11 

App.  311.  Ind.  522;  Pate  v,  Roberts,  55  Ind.  277: 

In  Wisoonsin  the  earlier  practice  per-  H.  G.  Olds  Wagon  Works  v.  Coombs, 

milted  the  entry  of  a  remittitur  in  the  124  Ind.  62:   Lambert  v.  Blackman,  i 

appellate  court.     Kavanaugh  v,  Janes-  Blackf  1  (Ind.)  59. 

ville,  24  Wis.  618;  Bigelow  v,  Doolittle.  Iowa,  —  Keyser  v,  Kansas  CiMr,  etc., 

36  Wis.  IIS;  McHugh  v.  Chicago,  etc.,  R.  Co.,  56  Iowa  440;   Gere  v.  Council 

R.  Co.,  41  Wis.  75.  Bluffs  Ins.  Co.,  67  Iowa  272;  Payne  v. 

Later  practice  requires  the  entry  to  Billingham,  10  Iowa  360. 

be  made  in  the  trial  court.     Evans  v,  Missouri.  —  Peck  v.  Childers,  73  Mo. 

Foster,  80  Wis.  509;  Page  v,  Sumpter,  484;  Higgs  v.  Hunt,  75  Mo.  106;  Burke- 

53  Wis.  652;  Wylie  v,  Karner,  54  Wis.  holder    r.    Rudrow,    19   Mo.  App,  60; 

591;  West  V,  Milwaukee,  etc.,  R.  Co.,  Miller  v.  Hardin,  64  Mo.  545;  Clark  v. 

56  Wis.  318.  Bullock,  65  Mo.  535. 
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^^mXM  ^d  Intormadiaie  Appellate  Court.  —  It  has  been  held  that  costs  of 
an  intermediate  appellate  court  maybe  taxed  against  the  pre- 
vailing" party  where  the  remittitur  is  not  entered  until  the  case  is 
cattied  to  a  higher  court.* 

1  Oil.  Losiiig  Party. —  As  a  rule  no  terms  should  be  imposed  on 
the  losing  party  on  the  allowance  of  a  remittitur.* 

XiBtaJka  of  Clerk.  —  Where,  however,  the  only  error  assigned  on 

appeal  is  that  the  judgment  is  in  excess  of  the  verdict,  and  it 
appears  that  the  error  was  a  mistake  of  the  clerk,  the  costs  of  the 
appeal  or  writ  of  error  will  be  taxed  against  the  appellant  or  plain- 
tiff in  error.' 

NortA       Carolina,  — Williamson      r.  Bristow  v.  Catlett,  92  111.  17;  Welsh  v, 

Canaday,    3   I  red.    L.   (N.   Car.)    349;  Johnson,  76  111.  295;  Dowty  v.  Holtz, 

Harper    ».  Davis,  9  Ired.   L.  (N.  Car.)  85  III.  525;  PixJcy  v.  Boyoton,  79  111. 

44;  Con aelly  z'.  McNeil,  2  Jones  L.  (N.  351;    Snell    v.    Warner,    91    111.   472; 

Car.)  5 1.  Cooper  v,  Johnson,  27  111.  App.  504; 

Oh\€>.  — Doty  V.  Rigour,  9  Ohio  St  Kankakee,   etc.,  R.  Co.  v,  Horan,  30 

5ig.  111.  App.  552;  School  Trustees  v.  Hih- 

Ttx€Ms.  —  Bracken   v,  Neill.   15  Tex.  ler,  85  111.  409. 

log;  Gulf,  etc.,  R.  Co.  v.  Key,  (Tex.  1.  Firemen's  Fund  Ins.  Co.  v.  West- 

App.  x8qi)  16  S.  W.  Rep.  543;    Pearcc  crn  Refrigerating  Co.,  162  111.  322. 

».  Tootle,  75   Tex.  148;    McNairy   v.  2.  Schultz  i^.  Chicago,  etc.,  R.  Co.,  48 

Castle  berry,   6   Tex.    286;    Westall   v,  "Wis.  375.     In  this  case  the  trial  court 

Marsha.ll,     16    Tex.     182;     Chrisman  declined  to  sign  judgment  for  the  sum 

V.  Davenport,  21  Tex,  483;  Arnold  v.  assessed  by  the  jury  until  the  plainiiS 

Williams.  21  Tex.  413;  Howe c^.Merrell,  stipulated  to  discharge  the  judgment 

36  Tex.    319;    McDonald   v.  Grey,   29  if  the  defendant  should,  within  sixty 

Tex.  80 ;   Reed  V.  Herring,  37  Tex.  160;  days   after  the   judgment    should   be 

Cornelius  v,  Thompson,  27  Tex.  31.  signed,  pay  the  plaintiff  a  certain  sum 

Wisc^9tsin,  —  Wright  v.  Roberts,  22  together  with    the  costs.     The    court 

Wis.  x6r ;  Kavanaugh  v^.  Janesville,  24  said:    "We   are  aware  of  no  law  or 

Wis.  Si  8.  rule   of   practice   which    authorizes    a 

Unit^ti   States, — Fury    v.    Stone,    2  court  to  impose  the  terms  here  imposed 

Dall.  (fa.)  184;    Washington,  etc.,  R.  as  a  condition   precedent   to    signing 

Co.  V.  Harmon,  147  U.  S.  571.  judgment.     The  court  may   grant  or 

Is  Ar^uisas  the  rule  is  that  where  a  refuse  a  new  trial,  or,  in  a  proper  case, 

remittitur  will  cure  the  only  error  com-  may  grant  a  new  trial  nisi  ;  but  should 

plained    of,  it  will   be  allowed   to  be  do  one  thing  or  the  other.     It  should 

entered     upon    the    terms    of    paying  not,  as  was  done  in  this  case,  require 

costs,  a,nd  of  an  abandonment  of  rec-  the  prevailing  party  to  remit  a  portion 

ord  of  all  right  to  proceed  on  the  recog-  of  the  damage  awarded,  and  then  de- 

nizance.     Fowler  v,  Johnson,  11 -Ark.  prive  the  other  party  of  the  benefit  of 

280;  Fulton  V,  Hunt,  3  Ark.  280;  Rec-  the   reduction    unless    he   submits    to 

lor  V,  Gaines,  19  Ark.  70;    Hunter  v.  onerous  terms."     See  also  Gardner  t'. 

Gaineft,  19  Ark.  92;    Hamlett  v.  Tall-  Tatum.  81  Cal.  370. 

man,  30  Ark.  505;  Dodds  v,  Roane,  36  Costs  of  Motioii. -^  Where  the  prevail- 

Ark.  51 T;  Robertson  v,  Allen,  36  Ark.  ing  party  makes  a  motion  in  the  trial 

553*1  Hirsch  v.  Patterson,  23  Ark.  112;  court  for  a  modification  of  the  judg- 

Texas,   etc.,  R.  Co.  v,  Kirby,  44  Ark.  ment  by  a  remittitur  of  a  part  thereof, 

103;   Hay  V.  State  Bank,  5  Ark.  251;  the  court  should  not  impose  on    the 

Exp.  Hardy,  26  Ark.  94.  losing  party  who  had  theretofore  ap- 

la  niinois  where  the  only  error  in  the  pealed,  a  condition   that  he   pay   fiie 

record  is  obviated  by  a  remittitur,  the  costs  of  the  motion  should  he  fail  to 

judgment  will  be  affirmed  and  costs  in  dismiss    his    appeal.       German    Mut. 

the  court  above  to  the  date  of  the  entry  Farmer  F.  Ins.  Co.  v.  Decker,  74  Wis. 

of  the  remittitur,  and  the  costs  of  enter-  556. 

ing  the  same  will  be  taxed  against  the  S.  Hoffman  v.  Bowen,   17  Tex.  506, 

appellee.    Lowman   v.  Aubery,  72  III.  wherein  it  was  said:     "  On  reference 

619;     Nixon    V.    Halley,   78    III.   611;  to  the  verdict  and  judgment  it  is  found 
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X«fkiial  of  Qffnr  of  Semittitiir. — And  where,  before  costs  are  made  on 
appeal,  the  successful  party  offers  to  remit  all  the  judgment  above 
a  certain  amount,  and  the  offer  is  refused,  and  on  final  hearing 
judgment  is  rendered  for  the  amount  as  reduced  by  the  remittitur, 
the  costs  of  the  appeal  should  be  taxed  to  the  losing  party.* 

DC.  JxTDGKEirT  ON  Entbt  OF  Kemittitub  —  1.  In  Trial  Court  — 
On  the  filing  of  a  remittitur  to  cure  an  excessive  recovery,  judg- 
ment should  be  entered  for  the  amount  of  the  recovery  as  reduced 
by  the  remittitur.* 

2.  In  Appellate  Court  —  The  judgment  rendered  in  an  appellate 
court  on  the  remission  in  such  court  of  excessive  damages  depends 
on  the  practice  in  such  court  as  to  the  rendition  of  judgments  on 
appeal.* 

X.  COHCLUSIVEKEBB  OF  Semittitttb.  —  A  party  consenting  to  a 

that  there  is  a  mistake  in  the  calcula-  verdict  in  favor  of   the    plaintiff    for 

lion  of  interest  by  the  clerk.    *    ♦    *  $4,750.10,  **  subject  to  the  aforesaid  re- 

The  appellee  offers  to  remit  this  excess  mittitur.'*     The  supreme  court  said: 

and    asks  an  affirmation  of  the  judg-  '*  Judgment  was  improperly  rendered 

ment.  There  is  nothing  to  be  considered  for  the  sum  found  by  the  j  ury  and  not  for 

of,  but  the  costs,  and  under  the  circum-  the  sum  which  remained  after  deduct- 

stances  of  this  case  we  are  of  the  opin-  ing  the  amount  remitted.     The  order 

ion  that  the  appellant  is  not  entitled  to  should  have  recited  the  finding  of   the 

costs.    It  is  clear  that  it  is  the  mistake  jury,   the  amount  remitted    and  then 

of  the  clerk  that  has  furnished  the  ap-  proceeded  to  render  judgment  for  the 

peliant  with  his  sole  ground  of  error;  remainder.*'     See  also  Walker  v.  Ful- 

nor  has  he  assigned  any  other;  audit  ler,  29  Ark.  448;    Haynes  v.  Trenton, 

does   not  appear  to  us  to  have  been  108    Mo.   123;    Schilling  v.  Speck,   26 

more  the  duty  of  the  plaintiff  below  to  Mo.  489. 

have  inspected  the  clerk's  calculation  Informality.  —  In  McCausland  v. 
of  interest,  than  it  was  for  the  defend-  Wonderly,  56  III.  410,  the  jury  found  a 
ant.  Had  it  been  noticed  at  the  time,  verdict  for  the  plaintiff  for  $1,250.  On 
it  would  have  been  corrected  without  a  motion  for  a  new  trial  the  court  held 
any  additional  costs;  or  had  the  ap-  the  verdict  too  large  and  the  plaintiff 
peliant,  before  perfecting  his  appeal,  expressed  his  readiness  to  enter  a  re- 
given  notice  to  the  appellee,  it  could  mittitur  of  $600.  Judgment  was  there- 
and  no  doubt  would  have  been  cor-  upon  rendered  for  $1,250.  less  $600  to 
reeled  in  the  clerk's  office  by  the  appel*  be  remitted.  It  was  held  that  such  a 
lee.  It  appears,  however,  that  it  must  judgment  was  informal  and  that  a 
have  been  known  to  appellant,  at  the  judgment  for  $650  should  have  been 
time  the  judgment  was  rendered,  be-  rendered. 

cause  he  claims  an  appeal  from  the  8.  See  article  Judgments,  vol.  11,  p. 
judgment  and  assigns  the  mistake  of  1055,  and  the  following  cases:  Dean 
the  clerk  as  grounds  for  reversing  the  v.  Tucker,  58  Miss.  487;  Meyer  v, 
judgment.  On  the  appellees  entering  Blakemore,  54  Miss.  584;  Atwood  v. 
the  remittitur  the  judgment  will  be  Gillespie,  4  Mo.  423;  Tilford  v.  Ram- 
affirmed  with  costs."  See  also  Bayliss  sey,  43  Mo.  410;  Johnston  v.  Morrow, 
V.  Hennessey,  54  Iowa  11;  Sanxey  v.  60  Mo.  339;  Miller  v,  Hardin,  64  Mo. 
Iowa  City  Glass  Co.,  68  Iowa  542.  545;  Clark  r.  Bullock,  65  Mo.  535; 
1.  Montelius  v.  Wood,  56  Iowa  254.  Nicholds  v.  Crystal  Plate  Glass  Co., 
S.  Farr  r.  Johnson.  25  III.  522.  In  126  Mo.  55;  Bolger  v.  Metropolitan  EI. 
this  case  the  jury  returned  a  verdict  R.  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  20 
for  the  plaintiff  and  assessed  his  dam-  N.  Y.  Supp.  430;  Carter  v.  Beckwith, 
ages  at $4,750. 10,  whereupon  the  plain-  128  N.  Y.  312;  Carter  v,  Roland,  53 
tiff  entered  a  remittitur  of  $2,375.05.  Tex.  540;  Ft.  Worth,  etc.,  R.  Co.  v. 
The  defendant  entered  his  motion  for  White,  (Tex.  App.  1889)  14  S.  W.  Rep. 
a  new  trial,  which  the  trial  coutt  over-  1068;  Edmundson  v.  Yates.  25  Tex, 
ruled  and  rendered  judgment  on  the  373;  Baird  t/.  Trice,  51  Tex.  555. 
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remittitur  to  avoid  a  new  trial  is,  for  all  the  purposes  of  the 
remittitur,  bound  by  his  election.^  He  cannot,  for  instance,  assign 
error  on  the  action  of  the  court  requiring  the  remittitur.*  Where, 
however,  the  prevailing  party  remits  a  portion  of  the  judgment 
to  prevent  the  granting  of  a  new  trial  by  the  lower  court,  and  a 
new  trial  is  granted  on  appeal,  the  remittitur  is  not  binding  when 
theca.se  is  again  tried  in  the  lower  court.' 

1.  Iron  R.  Co.  v,  Mowery,  36  Ohio  forpartof  the  damages  recovered.  The 
St.  418,  wherein  it  was  said:  '*  The  plaintifif  entered  such  remittitur,  and  a 
court  gave  him  his  choice  to  accept  a  motion  for  a  new  trial  was  overruled. 
revecsal  of  the  judgment  and  a  new  The  plaintifif  appealed,  assigning  for 
trial  upon  the  merits,  or  to  remit  the  error  the  court's  action  in  regard  to  the 
sum  which,  in  the  judgment  of  the  remittitur.  It  was  said:  *' The  consent 
court.  IV as  in  excess  of  the  amount  to  a  remittitur  was  not  compulsorily 
that  oug^ht  to  have  been  recovered,  obtained.  The  appellee  might  have 
The  plaintiff  elected  to  receive  the  declined  to  yield  to  what  she  thought 
amount  of  the  judgment  less  the  ex-  the  arbitrary  course  of  the  court,  and, 
cess.  Hy  this  election  he  was  bound,  if  the  court  had  persisted  and  had 
He  obtained  a  judgment  *  *  ♦  actually  set  aside  the  verdict  and 
which  he  would  not  have  received  had  awarded  a  new  trial,  by  taking  appro- 
he  not  assented  to  the  action  of  the  priate  steps  the  appellee  might  have 
court.  That  he  asrented  reluctantly  had  this  court  rectify  the  arbitrary  ac- 
does  Dot  alter  the  case.  By  giving  tion  complained  of,  if  indeed  it  had 
consent  he  became  bound  by  the  action  been  ascertained  to  be  wrongful.  The 
of  ihei  court.**  See  also  George  v.  appellee  prudently  chose  not  to  take  the 
Law,  X  Cal.  363;  James  River,  etc.,  hazard  of  that  heroic  course,  and  must 
Co.  i'.    Adams,  17  Gratt.  (Va.)  435.  be  held  to  have  voluntarily  consented 

S^ttisi^  ABide    Semittitur.  —  A   parly  to  the  remittitur.**     See  also  Vinal  v, 

who  lias  entered  a   remittitur  in   the  Core,  18  W.   Va.   i;  Koenigsberger  v. 

court  l>elow  to  avoid  the  granting  of  a  Richmond  Silver   Min.  Co.,   158  U.  S. 

new  t vial  cannot  have  it  set  aside  on  41;  McCausland   v.   Wonderly,    56  111. 

appeal.      Floyd  v.  Efron,  66  Tex.  221.  410. 


„    Retraxit.  —  Where    a        8.  What   Cheer  v.   Hines,   86   Iowa 

judgnnent  in  ejectment  was  entered  in  231. 

llie  sjipreme    court   in  favor   of    the        Semittitur    as  Seleaie.  —  Where  one 

plaintiff^  upon  condition  that  he  enter  who  has  recovered  judgment  in  a  jus- 

a  remittitur  for  certain  interfering  sur-  tice's  court  for  a  greater  sum  than  the 

▼ey 8  specifically  described,  such  a  re-  justice    has    jurisdiction,    remits    the 

roitlituir  is  not  a  retraxit,  and  is  not  a  excess  to  save  a  reversal,  tut  the  case 

bat  to    another  suit.     Gibson  v.  Chou-  is  nevertheless  appealed  and  reversed, 

^eau.  7  hlo.  App.  i.  it  cannot  be  claimed  in  a  subsequent 

J.  Alabama,  etc.,  R.  Co.  v.  Davis.  69  trial  that  the  plaintiff  has  released  so 

Miss.  444.    In  this  case  the  trial  court  much   of   the  demand   in  suit  as  has 

made  an  order  granting  a  new  trial  been  remitted.     School  Dist.   No.  i  v, 

unless    the  plaintiff  enter  a  remittitur  Cook,  47  Mich.  112. 
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By  Charles  C.  Moore. 

I  Fbom  Stats  to  Fedssal  Ck^xniTs,  1 59. 

I.  Constitutionality  of  Removal  Acts ^  159. 
3.  Right  of  Removal  Entirely  Statutory^  159. 

a.  In  General^  159. 

b.  Enumeration  of  Various  Removal  Acts^  159. 

3.  Rule  of  Construction  of  Removal  ActSy  161. 

4.  Statutory  Requirements  to  Be  Strictly  Complied  Witk^  t6l. 

5.  Right  of  Removal  Not  Impaired  by  State  Legislation^  i6t. 

6.  Waiver  of  Right  of  Removal^  163. 

7.  From  What  Court  a  Suit  May  Be  Removed^  164. 

8.  To  What  Court  Removal  Is  Made,  166. 

9.  Removable  Suits  or  Controversies,  166. 

a.  Suits,  166. 

b.  Controversies,  169. 

c.  Of  a  Civil  Nature y  169. 

d.  At  Common  Law  or  in  Equity,  171. 

e.  Mandamus  Proceedings ^  171. 

y.  Quo  Warranto  Proceedings,  172. 
g.  Habeas  Corpus  Proceedings,  172. 
h.  Proceedings  for  Injunction  or  Prohibition,  172, 

/.  Eminent  Domain  Proceedings^  I'j^, 

J.  Proceediftgs  Relating  to  Taxation,  174. 

h.  Proceedings  Relating  to  Wills  and  Admimstratum^  174. 

/.  Ancillary  Proceedings,  176. 
i)  In  General,  176. 


!^  Garnishment  Proceedings,  177. 


3)  Proceedings  Connected  with  J^udgments^  177. 
(4)  Ancillary  Suits  Against  Receivers,  179. 
m.  Only  Suits  Within  Original  jurisdiction  of  Federal 
Court,  179. 
(i)  As  to  Subject' matter,  179. 
(2)  Residence  in  Particular  Federal  District,  180. 
ta  Suits  and  Prosecutions  Against  FedercU  Revenue  Officers,  181. 

a.  Authority  for  Removal,  181. 

b.  What  Cases  Are  Remozfable,  182. 

c.  Amount  in  Controversy,  1 83. 

d.  From  What  Court  Removable,  183. 

e.  Time  for  Application  for  Removal,  183. 
/.  How  Removal  Is  Effected,  184. 

g.    Trial  in  Federal  Court,  184. 
II.  Denial  of  Civil  Rights,  184. 

a.  Authority  for  Remo-oal,  184, 
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f*  What  Cases  Are  Removable^  185. 
e.  How  Removal  Is  Effected^  186. 
!••  Parties  Claiming  Land  Under  Grants  from  Different  SMet^ 

186. 

13.  Suits  for  Acts  Done  During  t?ie  Rebellion,  187. 

14.  Aetion  by  Alien  Against  Federal  Civil  Officer,  187. 

15.  Citizenship  as  an  Element  of  Federal  yurisdiction^  187. 

a.  In  General^  187. 

A  Residence  in  Territifry  or  District  of  ColumHay  187. 
A  Citizenship  of  Corporations,  188. 
4/.  Citizenship  of  Representative  Parties,  189. 
i)  Executors  and  Administrators,  189. 

[2)  Trustees  and  Receivers,  189. 

(3)  Guardian  or  Next  Friend,  190. 

e.  Partnership  or  ^oini- stock  Company,  190. 
f  Suit  By  or  Against  an  Indian,  190. 
t6b  Grounds  for  Removal  under  Act  of  j88j-i888y  19a 
tf.  Diverse  Citizenship  of  Parties,  190. 
(i)  T'^  Statutory  Provision,  190. 
Where  a  State  Is  a  Party,  190. 
Time  of  Diverse  Citizenship,  192. 
Where  There  Are  Several  Plaintiffs  or  Defend- 
ants, 193. 
^a)  The  Rule  Stated,  193. 
/)  Formal,  Nominal,  or  Unnecessary  Parties, 

195- 
aa.  General  Statement  of  Rule,  195. 

^^.   Who    Are    and    Who    Are   Not 

Formal  or  Unnecessary  Parties^ 

197- 
(r)  Sham  Defendants,  202. 

(^ )  Defendants  Fraudulently  joined  to  Pre^ 

vent  Removal,  202. 

(j)  Rearrangement  of  Parties,  205. 

(5)  Citizenship  in  State  Where  Suit  Is  Brought,  206. 

(6)  Suits  by  Assignees,  206. 
t.  Diverse  Citizenship  and  Separable  Controversy,  207. 

(i)  History  and  Remedied   Purpose  of  Separable 
Controversy  Clause,  207. 

(2)  Citizenship  of  Parties  to  Separable  Controversy, 
209. 

(3)  Separable  Character  of  Controversy,  209. 
{a)  General  Tests,  209. 

aa.  Suit  Must  Contain  Separate  Causes 

of  Action,  209. 
4>.  Must  Afford  Complete  Relief  ,  211. 
cc.  Separate  Defenses  Immaterial,  214. 

{aci)  In  General,  214. 

(bb)  Actions  en  Contracts,  214. 

(jcc)  Suits  in  Equity,  215. 

(jid)  Actions  in  Tort,  216. 
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(ee)  CocUfendani   Not    Served^ 
217. 
(^ff)  disclaimer  or  Default  of 
CodefendarU^  217. 
dd.  Event  of  Suit  Not  Test,  218. 
ee.  Misjoinder  or  Multifariousness,  218. 
ff.  Main  and  Incidental  Controversies, 

219. 
gg.  Separate  Suits  Distinguished  from 

Separate  Controversies,  220. 
hh.  Separable  Controversy  with  One  of 
Several  Plaintiffs,  220. 
/V.  Severance  by  Election  of  Plaintiff, 
220. 
(#)  Tests  Applied  to  Various  Classes  of  Suits, 

221. 
aa.  Eminent  Domain  and  Local  Assess^ 

ment  Proceedings,  221. 
bb.  Creditors*  Bills  and  Suits  Involving 

Priority  of  Liens,  221. 
cc.  Bills  for  Partition  and  Bills  to 

Quiet  Title,  222. 
dd.  Suits  Against  Partners  or  Involv- 

ing  Partnership  Affairs,  224. 
ee.  Suits  Relating  to  Wills  and  Ad- 
ministration, 224. 
ff.  Foreclosure  Suits,  225. 
gg.   Taxpayers*  and  Stockholders*  Suits, 

226. 
hh.  Miscellaneous  Suits  in  Equity,  227. 
{d)  Separability,  How  Determined,  229. 

CM.  By  State  of  Record  cU  Time  of 

Filing  Petition,  229. 
bb.  Plaintiff  *s  Pleading  Considered  as 

True,  229. 
(aa)  General  Rule,  229. 
Xpb)  Exception  to  Rule,  230. 
(4)  Removal  Carries  Entire  Suit,  232. 
jr.  Cases  Involving  FedercU  Questions,  234. 

(i)   What  Constitutes  FedercU  Question,  234. 
{a)  In  General,  234. 
(Jf)  Suit  By  or  Against  FedercU  Corporation, 

(/)  Sutt  By  or  Agatnst  Receiver  Appointed  by 

FedercU  Court,  237. 
((/)  Suit  Against  Receiver  of  NationcU  Bank, 
238. 
(2)   Who  May  Remove  the  Suit,  238. 

d.  Suits  by  (he  United  States,  238. 

e.  Suits  Between  Citizens  and  Aliens,  238. 
17.  RemovcUfor  Prejudice  or  Local  Influence^  239. 
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A   fV^t  Causes  Are  Removable  for  Prejudice^  etc^  239. 
(i)  In  Respect  of  Subject-matter ^  239. 

(2)  In  Respect  of  Citizenship  of  Parties^  240. 
(tf)  Time  of  Citizenship,  240. 
(o)  Citizenship  of  Plaintiffs^  240. 
{/)  Citizenship  of  Defendants^  241. 

(3)  Amount  in  Dispute,  244. 
t.  Nature  of  Prejudice,  etc.  Required,  244- 

Ti)  /«  General,  244. 
(2^  Prejudice  of  J^udges^  245. 

(S)  Prejudice  Avoidable    by   Change  of   Venue  or 
Judge,  247. 
€*  Between  Whom  Prejudice,  etCy  Must  Exist,  248. 

d.  Who  May  Remove  Suit,  248. 

e.  Time  for  Making  Application,  250. 
/.  Application  to  Be  Made  to  Federal  Court^  254. 
g.  Petition  for  Removal,  255. 
h.  Bond  for  Removal,  256. 
I.  Affidavit  for  Removal,  257. 

i^  Necessity  and  Sufficiency  of  Affidavit,  257. 
[iS   Who  May  Make  Affidavit,  260. 
(3)  Time  of  Making  Affidavit,  261. 
J.  Notice  of  Application,  261. 

i.  Hearing  of  Application  —  Counter-affidavits^  262. 
/.  Order  Dismissing  Application,  262. 
M.  Order  of  Removal,  Notification,  and  Effect  Thereof,  262. 
i)  Entry  and  Form  of  Order,  262.     • 
rS  Filing  Copy  of  Order  in  State  Court,  264. 

[3)  2?»/y  tf «//  Practice  of  State  Court  in  Premises^ 
264. 

n.  Filing  Transcript  in  Federal  Court,  265. 
o.  Application  to  Remand  and  Hearing  Thereon^  265. 
/.  Costs  on  Dismissal  of  Application,  267. 
q.  Costs  upon  Remand  to  State  Court,  267. 
r.  Appellate  Review  of  Order  of  Remand^  267. 
l8.  Amount  in  Dispute,  267. 

a.  Amount  Prescribed  by  Statute,  267. 

3.  In  What  Cases  jurisdictional,  268. 

^.   Time  When  yurisdictioncU  Amount  Must  Be  in  Dis* 

pute,  268. 
d.  Matter  in  Dispute  Not  Susceptible  of  Pecuniary  Esti* 

mation,  268. 
#•  How  Ascertained,  269. 

In  General,  269. 

By  Rearrangement  of  Parties,  270. 

Amount  in  Counterclaim  or  Set-off,  271. 

[4)  Petition  for  Removed  in  Connection  with  Plead' 
ings,  271. 

f.  Effect  of  Amendments,  272. 
t^  Who  May  Remove  Suit,  273. 

a.  For  Diverse  Citizenship,  273. 
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lis  Only  a  Defendant^  273. 

(3)  Wko  Is  Deemed  a  Defendant^  273. 

(a\  In  General^  273. 

\b)  Cross-bill  or  Counterclaim  Against  Plain* 
tiff,  274. 
(3)  Nonresident  Defendant,  274. 

{a)  In  General,  274. 

(Ji)  Resideme  of  Corporation,  276. 
(4^  Substituted  or  Intervening  Parties,  277. 
(5^  yoinder  of  All  Defendants,  278. 

b.  For  Prejudice  or  Local  Influence,  279. 

c.  Suits  By  or  Against  Aliens,  279. 

d.  On  Ground  of  Federal  Question,  280. 

e.  For  Diverse   Citizenship  and  Separable  Controversy, 

281. 
(i)  Only  Nonresident   Citizen  Drfendant  Actually 

Interested,  281. 
(2)  Removal  by  Intervener,  282. 
so.   Time  for  Making  Application,  284. 

a.  Terms  and  General  Purpose  and  Policy  of  Removal 

Acts,  284. 

b.  The  Phrase  **  to  Answer  or  Plead,''  288. 

c.  Premature  Application,  289. 

d.  When  Time  Begins  to  Run,  290. 

e.  Filing  Petition  Without  Presentation  to  Court,  290. 

f.  Case  Becoming  Removcdfle  After  Expiration  of  Time^ 

290. 

g.  Application  Before  Answer  or  Plea,  293. 
h.  Application  With  Answer  or  Plea,  293. 
/,  Application  After  Answer  or  Plea,  293. 

j\  Several  Defendants  Having  Different  Times  to  Plead, 

293. 
k.  Successive  Applications  by  Different  Defendants,  294. 
/.  Application  by  Intervening  or  Substituted  Parties,  294. 
M.  Extension  of  Time,  295. 

(i)  By  Order  of  Court  or  Stipulation  of  Parties,  295. 
(2)  By  Implication,  297. 

{a)  By  Filing  Demurrer  or  Dilatory  Plea, 

297. 
{Jf)  By  Amending  Pleadings,  297. 
\c)  By  Act  of  God,  or  Illness  or  Ignorance 

of  Counsel,  297. 
(^)  By  Failure  of  Plaintiff  to  Fix  Default, 
297. 
tl.  Record  on  Application  for  Removed,  297. 

a.  Federal  yurisdietion  Must  Appear mAffirmatively,  297- 

b.  As  to  Citizens/lip  or  Alienage  of  Parties,  298. 

c.  As  to  Federal  Question,  299. 

d.  Petition  for  Removal  Paramount  to  Pleadings,  301. 

22.  Removal  by  Stipulation  of  Parties,  302. 

23.  Petition  for  Removal,  302. 
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a.  Necessity  of  AppUcatitm  by  Petition^  30a. 
h.   Title ^  Venue ^  and  Address^  303. 
£,  Allegations  of  Petition^  303. 

i)  General  Requisites  as  a  Pleading^  303. 
^2)  As  to  Nature  of  Suit^  304. 

As  to  Citizenship  of  Parties^  304. 
(a)  Necessity  of  Averment,  304. 
aa.  In  General,  304. 
M.  Personal,  Not  Official,  CitizensMp^ 

304- 
cc.  Citizens/lip  of  Platntijf*s  Assignor^ 

305- 
dd.  Partnership  or  yoint-stock  Cam- 

P<^ny,  305. 

Time  of  Alleged  Citizenship,  305. 

Sufficiency  of  Averment,  306. 

cut.  In  GerurcU,  306. 

bb.  Citizenship  of  Corporation^  308. 

As  to  Alienage  of  Parties,  309. 

As  to  Nonresidence    in   State  Where  Suit  Is 

Brought,  310. 

{a)  In  General,  310. 

r<^)  Nonresidence  of  Corporation,  311. 

/)  Nonresidence  of  Alien,  311. 

As  to  Amount  in  Dispute,  311. 

Showing  Relative  Interests  of  Other  Parties^  312. 

As  to  Separable  Controversy,  313. 

As  to  Federal  Question,  314. 

As  to  Filing  of  Bond,  315. 

11)  As  to  Time  of  Filing  Petition^  315. 

d,  yoinder  of  Several  Grounds^  315. 

e.  Prayer  for  Removed,  315. 
/.  Signature,  317. 

g.    Verification,  318. 
84,  Notice  of  Application,  319. 

25.  Who  May  File  Petition,  320. 

26.  Filing  and  Presentation  to  State  Courts  3201 

27.  Amendment  of  Petition,  322. 

a.  In  State  Court,  322. 

b.  In  FedercU  Court,  324. 

28.  Effect  of  Petition  as  Appearanee^  328. 

29.  Withdrawal  of  Petition,  ^2^ 
JO.  Bond  for  Removal,  328. 

a.  Necessity  of  Bond,  328. 

b.  Filing  Bond,  328. 
i)   Time  for  Filing,  328. 
'2)  Filing  or  Presentation^  329^ 

e.  Form  of  Bond,  329. 

d.  Condition  of  Bond,  330. 

e.  Amount  of  Bond,  331. 
yi  Execution  of  Bond,  33a. 
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g.  Number^  Qualification^  and  yustificatian  of  Sureties^ 

333- 
h,  Determinaiton  of  Validity  and  Sufficiency  of  Bond^  334. 

I.  Defects  Amended^  Disregarded^  or  Waived^  335. 

j.   Suit  on  Bond^  337. 

31.  Proceedings  on  Petition  for  Removal^  337. 

a.  Pleadings  in  Answer  to  Petition^  337. 

b.  Hearing  on  Petition^  338. 

c.  Determination  of  Sufficiency  of  Application^  338, 

d.  Determination  of  Questions  of  Fact^  340. 

32.  Order  Granting  Petition  for  Removal^  342. 

33.  Order  Denying  Petition  for  Removal,  344. 

34.  Rehearing  of  Application,  345. 

35.  Vacating  Order  of  Removal,  345. 

36.  Costs  on  Granting  or  Dismissing  Application,  347. 

37.  Divestiture  of  jurisdiction  of  State  Court,  347. 

a.  Simultaneous  with  Filing  of  Petition  and  Bond^  347 

b.  Inhibition  of  Further  ProceecUngs,  349. 

c.  Validity  of  Further  Proceedings,  350. 

d.  Petititioner  for  Removal  ParticipcUing  in  Further  Pra» 

ceedings,  353. 

38.  Acquisition  of  jurisdiction  by  Federal  Court,  354. 

a.  Jurisdiction  Before  Time  for  Filing  Record,  354. 

(i)  For  Granting  Provisional  Remedies,  etc,  354. 
(2)  For  Granting  Motion  to  Remand  or  for  Determi^ 
nation  of  Merits,  354. 

b.  Filing  Copy  of  Record,  35  c. 
i)  Duty  to  File  and  Who  May  File,  355. 
•2S   Time  for  Filing,  355. 

3)  What  Constitutes  Record,  355. 

4)  Authentication  of  Record,  356. 
5^  Effect  of  Filing  Incomplete  Copy,  356. 

(6)  Notice  of  Filing,  356. 

(7)  Effect  of  Laches  in  Filing,  356. 

c.  Motion  to  Docket  Cause,  3  c  7. 

39.  Nature,  Extent,  and  Exercise  of  jurisdiction  Acquired^  357. 

a.  In  General,  357. 

b.  Motion  to  Quash  Service  of  Process,  358. 

c.  Time  to  Plead,  360. 

</.  Following  State  Prcutice,  361. 

e.  Filing    New    Pleadings,    Recasting    PlecuUngs,    and 

Repleader,  362. 

f.  Preservation  of  Proceedings  Had  in  State  Court,  363. 

(i)  Status  of  Prior  Rulings  in  State  Courts  363. 

(2)  Attachments  and  Bonds,  364. 

(3)  Receiverships,  365. 
,4)  InjuncHons,  365. 

5)  Inchoate  Proceedings,  365. 

g.  Costs  Before  and  After  Remoi^al,  366. 

40.  Remand  of  Cause  to  State  Court,  366. 

a.  Power  and  Duty  to  Remand,  366. 
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(i)  J^or  Want  of  yurisdictian^  366. 
(tf)  In  General^  366. 
^^)  At  Any  Time^  367. 

2)  For  Irregularities  in  Removal  Proceedings^  368. 

3)  After  Elimination  of  Grounds  of  Remavaly  368. 
i.  Waiver  of  Right  of  Remand^  369. 

(i^  For  Want  of  jurisdiction^  369. 
2S  ^i5?r  Formal  Irregularities^  370. 
3)  ^<?r  Delay  in  Filing  Petition  for  Removal^  370. 
€.  Estoppel  to  Resist  Remand^  371. 

d.  Remand  on  Stipulation^  372. 

e.  Controverting  Allegations  of  Fact^  372. 

(i)  By  Plea  in  Abatement^  372. 

{2\  By  Petition  to  Remand  or  by  Affidavits^  374. 

(3)  Burden  of  Proof,  374. 

f.  Motion  to  Remand^  775. 

(i)  Necessity  of  Motion^  375. 
^2)   Who  May  Make  Motion,  375. 

(3)  Time  for  Motion,  375. 

(4)  Form  and  Contents  of  Motion,  376. 

(5)  Notice  of  Motion,  376. 

g.  Hearing  and  Determination  of  Motion  to  Remand,  ^jj. 

(i)  Determined  by  Face  of  Record^  377. 

(2)  Rule  of  Decision  —  Prior  Decisions  in   Same 

Circuit,  378. 

(3)  Cause  Remanded  Where  jurisdiction  Doubtful, 

378- 
k.  Order  Granting  or  Denying  Motion  to  Remand,  379. 

U  Vacating    Order    Granting    or   Denying    Motton    to 

Remand,  379. 

j.  Costs  on  Remand  or  Dismissal,  38a 


{i\  Power  to  Award  Costs,  380, 


Exercise  of  Discretion,  381. 
41.  Second  Application  for  Removed  After  Remand^  384. 
4a.  Resumption  of  jurisdiction  by  State  Court,  384. 

a.  Restoration  of  Jurisdiction  —  How  Effected^  384. 

b.  Duty  of  State  Court  to  Proceed,  385. 

c.  Order  of  Remand  Not  Reviewable,  385. 

d.  Effect  of  Proceedings  Had  in  Federal  Court,  386. 
43.  Auxiliary  Remedies  in  Removal  Proceedings,  386. 

a.  Mandamus  and  Prohibition,  386. 

b.  Certiorari,  387. 

c.  Injunction   to  Restrain    Further  Proceedings    After 
Removed,  388. 

Appeal  or  Error  in  State  Courts,  390. 

a.  yurisdiction  to  Review  Orders  in  Removal  Proceedings^ 

390- 

b.  Appealability  of  Orders  in  Removal  Proceedings,  391. 

1)  Of  Order  of  Removed,  391. 

2)  Of  Order  Denying  Application,  393. 

3)  Of  Miscellaneous  Orders,  395. 
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c.  Supersedeas  or  Stay  of  Proceedings^  395. 

d.  Review  After  Final  yudgment^  396. 

e.  Exceptions  and  Record  on  Appeal^  396. 

f.  Presumptions  on  Appeal^  398. 

g,  judgment  and  Order  of  Remand^  398. 

h.  Proceeding  on  Mandate  in  Court  jBelow^  399. 

45.  Review  by  United  States  Supreme  Court  on  Error  to  State 

Courts  399. 

46.  Appeal  or  Error  in  Federal  Courts^  40a 

a.  Appealability  of  Orders  and  Review  of  Final  J^w^" 

menty  400. 

b.  Objection^  Exception^  Assignment  of  Error ^  and  Record^ 

402. 

c.  judgment  and  Mandate^  403. 

EL  Fboh  One  Fedebal  Ooubt  to  Ahotheb,  403. 

in  FbOX  TEEBITOBIAL  to  FEPEBAL  C0T7BTS»  408. 

1.  Authority  and  Grounds  for  Removed^  408. 

2.  Waiver  of  Right  of  Removal^  aio. 

3.  On  Whose  Application  Removal  May  Be  Made^  411. 

4.  Time  for  Application^  411. 

5.  To  What  Court  Application  Is  Made^  41a. 

6.  Form  and  Contents  of  Application^  412. 

7.  Notice  of  Application^  413, 

8.  Bond  for  Removal^  413. 

9.  Hearing  and  Order  of  Removal y  413. 

10.  Filing  Papers  in  Federal  Court y  414. 

11.  Extent  of  yurisdiction  Acquired  by  Federal  Court y  414, 

12.  Remand  and  Costs  on  Remand^  414. 

1 3 .  Appeal  and  Error ^  415. 

17.  Tbox  Oke  State  Coubt  to  Ahotheb,  415. 

I.  Of  Civil  Causes y  415. 

a.  Authority  ana  Grounds  for  Removc^y  415, 

b.  Waiver  of  Right  of  Removal ^  417. 
r.  Amount  in  Dispute ^  418. 

d.  Time  for  Application^  418. 

e.  Who  May  Make  Application^  419. 

f.  Removal  by  Consent  or  Stipulation^  419. 

g.  Application  for  Remoz^aly  420. 
h.  Bond  or  Undertakings  420. 

(i)  Necessity  and  Sufficiency ^  420. 
(2)  Action  On^  422. 
/.   Order  of  Removal ^  422. 

J,  Consummating  Removal  by  Entering  Cause^  423. 
k.    Validity  of  Proceedings  After  Divestiture  of  yurisdic" 

tion  by  Removal ^  423. 
/,  Ejfect  of  Removal  on  Attachment  or  Bail^  424. 
m.  Extent  of  jurisdiction  Acquired  by  Removal^  424. 
«.  Remand  0/ Cause y  424. 
o.  Appeal  and  Error y  426. 
a.  Of  Criminal  Causes^  426. 
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I  Fboh  Stats  to  Febebal  Covets  —  1.  ConstitntioiLality  of 
Bemoral  Acts.  —  The  various  Acts  of  Congress  now  in  force  for 
the  removal  of  causes  from  state  to  federal  courts  have  been 
pronounced  constitutional  in  numerous  cases,*  on  the  ground  that 
jurisdiction  by  removal  is  a  method  of  exercising  the  original 
jurisdiction  conferred  on  the  federal  courts  by  the  Constitution.* 

2.  Bight  of  Bemoval  Entirely  Statutory  —  a.  In  General.  —  The 
fact  that  the  federal  Circuit  Court  may  have  original  jurisdiction 
of  a  case  is  not  sufficient  to  justify  a  removal.  The  right  of 
removal  is  wholly  statutory  and  cannot  be  exercised  unless  by 
virtue  of  some  provision  in  an  Act  of  Congress.  ■ 

*.  Enumeration  of  Various  Removal  Acts. — The  removal 

acts  which  have  been  of  material  interest  were  as  follows: 

JodioUry  Aot  of  1789.  —  The  twelfth  section  of  the  Judiciary  Act  of 
1789  provided  for  the  removal  of  suits  against  an  alien,  or  by  a 
citizen  of  a  state  in  which  the  suit  was  brought  against  a  citizen 
of  another  state,  and  also  for  the  removal  of  suits  between  citizens 
of  the  same  state  claiming  lands  under  grants  from  different 
states.*    It  has  been  entirely  superseded  by  subsequent  acts. 

The  Foree  Aet,  —  In  1833  Congress  passed  the  Force  Act,  so 
called,  providing  for  the  removal  to  the  federal  courts  of  suits  or 
prosecutions  against  federal  revenue  officers.*  It  was  incor- 
porated in  section  643  of  the  United  States  Revised  Statutes, 
together  with  provisions  which  extended  the  right  of  removal  to 
suits  or  prosecutions  against  certain  federal  election  officers.  The 
provisions  last  mentioned  have  been  repealed,*  but  the  pro- 
visions in  respect  to  federal  revenue  officers  are  still  in  force.* 

Suits  for  Aeti  Done  Daring  the  Bebellion.  —  There  was  a  provision  in  an 
Act  of  Congress  passed  in  1863  for  the  removal  of  suits  or  prose- 
cutions against  civil  or  military  officers  for  authorized  acts  done 
during  the  rebellion.*  It  is  of  no  further  interest  and  may  have 
been  impliedly  repealed. 

I.  Gaines  v,  Faentcs,  92  U.  S.  10;  Stole  v,  Fairfield  C.  PI.,  15  Ohio  St. 
Chicago,  etc.,  R.  Co.  v.  Whitton,  13  388.  See  also  Kulp  v.  Ricketls,  5 
*ra/l.((;.S.)270;  Virginia  r.  Rives,  100  Phila.  (Pa.)  308,  20  Leg.  Int.  (Pa.)  268. 
v.  S.  313;  Tennessee  v,  Davis.  100  U.  8.  Johnson  v.  Wells,  gi  Fed.  Rep.  4; 
S.  257;  Ames  v.  Kansas,  iii  U.  S.  Phoenix  Ins.  Co.  v.  Pechner,  95  U.  S. 
449;  Fisk  V.  Henarie,  32  Fed.  Rep.  417;  185;  In  r^Cilley,  58  Fed.  Rep.  978;  Man- 
Friedman  V.  Israel,  26  Fed.  Rep.  801;  ley  v.  Olney,  32  Fed  Rep.  708;  Shedd  v. 
Girardey  v.  Moore,  3  Woods  (U,  S.)  Fuller,  36  Fed.  Rep.  609;  Cary  v.  Cur- 
397;  Haire  v.  Rome  R.  Co..  57  Fed.  tis,  3  How.  (U.  S.)  236;  Dennistoun  v. 
Rep.  321;  Meadow  Valley  Min.  Co.  v.  New  York,  etc.,  R.  Co.,  i  Hilt.  (N.  Y.)66. 
Dodds,  7  Nev.  143;  Laird  v.  Connecii-  4.  Act  of  Sept.  24,  1789,  i  U.  S.  Stat, 
cat,  etc.,  R.  Co.,  55  N.  H.  375.  at  L.  73,  c.  20,  §  12. 

2.  Bushnell  v.  Kennedy.  9  Wail.  (U.  5.  Act  of  March  2.  1833,  4  U.  S.  Stat. 

S.)  387;  Chicago,  etc.,  R.  Co.  v.  Whit-  at  L.  633. 

ton,  13  Wall.  (U.  S.)   270;    Arapahoe  6.  28  U.  S.  Stat,  at  L.  36,  c.  25. 

County  V,  Kansas  Pac.  R.  Co..  4  Dill.  7.  By  virtue  of  the  express  provision 

^'  S.)  277;    Dennistoun  v.  Draper,  5  of  the  Act  of  1887-1888,  24  U.  S.  Stat. 

Blaichf.  (U.  S.)  340.  at  L.  555,   25  U.   S.  Stat,   at  L.  436. 

It  was  formerly  considered  to  be  a  See  infra^  I.  to.  Suits  and  Prosecutitms 

speclesof  appellate  jurisdiction.     Mar-  Against  Federal  Revenue  Officers, 

tlnr.  Hunter,  i  Wheat.  (U.  S.)  304;  %.  Act  of  March  3.  1863,   12  U.  S. 
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Denial  of  Giyil  Sights.  —  Certain  Acts  of  Congress  were  passed 
during  the  period  between  1863  and  1870  providing  for  the 
removal  of  suits  or  prosecutions  against  persons  who  were  denied 
any  right  secured  by  any  law  providing  for  the  equal  civil  rights 
of  citizens.  These  acts  were  merged  in  sections  641  and  642  of 
the  United  States  Revised  Statutes  and  are  still  in  force.^ 

Separable  Oontroveny  Act  —  In  1 866  Congress  passed  what  is  com- 
monly called  the  separable  controversy  act,  which  provided  for 
removal  in  certain  cases  by  less  than  all  of  several  defendants.' 
That  act  was  substantially  embodied  in  section  639  of  the  United 
States  Revised  Statutes,  and  later  with  some  modification  in  an 
act  passed  in  1875'  which  has  been  superseded  in  respect  of  that 
provision  by  the  Act  of  1 887-1 888,  now  in  force.* 

Prejvdioe  or  Local  Inflnenoe  Act  —  In  1 867  Congress  passed  an  act  for 
the  removal  of  a  cause  on  the  ground  of  prejudice  or  local  influ- 
ence.* The  provision  was  re-enacted  in  section  639  of  the  United 
States  Revised  Statutes,  which  is  superseded  by  the  Act  of  1887- 
1888,  containing  a  similar  provision.* 

Suits  Against  Federal  Corporations.  —  An  act  passed  in  1 868  provided 
for  the  removal  of  suits  against  federal  corporations  other  than 
banking  corporations.'''  It  was  re-enacted  in  section  640  of  the 
United  States  Revised  Statutes,  but  repealed  by  the  Act  of 
i887-i888.» 

Action  by  Alien  Against  Federal  Civil  Offloer.  —  An  act  passed  in  1872 
provided  for  the  removal  of  an  action  by  an  alien  against  a  civil 
officer  of  the  United  States,  and  is  perhaps  still  in  force,*  except 
as  to  the  amount  in  controversy,  which  may  be  governed  by  the 
Act  of  1887-1888.** 

Judiciary  Aot  of  1875.  —  Many  of  the  foregoing  provisions  were 
re-enacted  in  an  act  of  1875.** 

Act  of  1887-1888.  —  The  last-mentioned  act  was  amended  and 
mainly  superseded  by  the  Act  of  1887.**  The  latter  act  is  still  in 
force  in  form  and  substance  as  it  was  actually  passed  by  Congress, 
but  by  reason  of  serious  errors  in  grammar,  orthography,  and 
arrangement  its  enrolment  was  corrected  by  the  Act  of  1888,'* 

Stat,  at  L,  756,  §  5-     See  infra,  I.   13.        7.  15  U.  S.  Stat,  at  L.  226,  c.  255. 
Suits  for  Acts  Done  During  the  RebeU        8.  24  U.  S.  Stat,  at   L.  552;  25  U.  S. 

lion.  Stat,  at  L.  433.     See  infra,  I.  16.  ^.  (i) 

1,  By  the  express  provisions  of  the  {b)  Suit  By  or  Against  Federal  Cor- 
Act  of   1 887-1888.     See    infra,   I.   11.  poration. 

Denial  of  Civil  Rights,  9.  17  U.  S.  Stat,  at  L.  44,  re-enacted 

2.  14  U.  S.  Stat,  at  L.  306,  c.  288.  in  Rev.  Stat.  U.  S.,  §  644. 

8.  i8  U.  S.  Slat,  at  L.  471,  c.  137,  §  3.        10.  24  U.  S.  Stat,  at  L.  552;  25  U.  S. 

4.  24  U.  S.  Stat,  at  L.  552;  25  U.  S.     Stat,  at  L.  433. 

Slat,  at  L.  433.      See  infra,  1.  16.  b,        11.  18  U.  S.  Stat,  at  L.  470,  c.  I37' 
Diverse  Citizenship  and  Separable  Con-         12.  24  U.  S.  Stat,  at  L.  552. 
trov€rsy.  13.  25  U.  S.  Slat,  at  L.  433. 

5.  14  U.  S.  Stat,  at  L.  558,  c.  196.  "  The   act    [of   1887]  printed  on  the 

6.  24  U.  S.  Stat,  at  L.  552;  25  U.  S.  statute-book  conforms  to  the  earol- 
Stat.  at  L,  433.  See  infra,  I.  17.  Re-  ment,  but  the  enrolled  act,  when  cooi- 
m^oval  for  Prejudice  or  Local  Influence,  pared  with  the  original   papers  on  file 
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and  throughout  this  article  both  of  those  acts  constitute  what  is 
herein  uniformly  referred  to  as  the  Act  of  1 887-1 888. 

8.  Bole  (d  Conitraotioii  of  Semoval  Acts.  —  The  removal  provi* 
sions  of  the  Judiciary  Act  of  1789  *  were  strictly  construed.*  The 
Act  of  1875,'  providing  for  the  removal  of  causes  to  the  federal 
court,  was  intended  to  enlarge  the  right  of  removal  and  to  extend 
the  jurisdiction  of  the  federal  courts,  especially  in  respect  to  con* 
troversies  between  citizens  of  different  states,  up  to  the  limit  of 
the  federal  Constitution,"^  and  the  statute  was  construed  in  fur- 
therance of  that  object.*  But  the  Act  of  1887--1888,  which  now 
governs  removals,*  was  designed  to  contract  the  jurisdiction  of 
the  federal  courts,  both  original  and  by  removal/  and  the  tend- 
ency is  to  construe  it  strictly  against  the  petitioner  for  removal.* 
i  Statutory  Bequirements  to  Be  Strictly  Complied  With.  —  It  is  a 

in    the    secretary's    office,     contains  Michigan  Stove  Co.,  oi  Fed.  Rep.  290; 

tweoty-iive   mistakes    in    spelling,    in  Fox  v,  Soaihern  R.  Cfo.,  80  Fedf.  Rep. 

paactaation,  in  changing  and  omitting  946;  Thurber  r.  Miller,  67  Fed.  Rep. 

words,  and  in  the  structure  of  the  bUl  378;  Dangherty  v.  Western  Union  Tel. 

^that   is,  by  changing    paragraphs.  Co.,  61  Fed.  Kep.  139;  Brigham  v,  C. 

CoDg.  Rec,  March  14.,  1888,  pp.  2102,  C.   Thompson    Lumber    Co.,   55  Fed. 

2103."    i'^rLacombe,  J.finSwayne  r.  Rep.  883;  In  re  Cilley,  58  Fed.  Rep. 

Boflston  Ins.  Co.,  35  Fed.  Rep.  2.  980;    Camprelle  v.   Balbacb,  46   Fed. 

1.  I  U.  S.  Stat,  at  L.  79,  §  12.  Rep.  81;    Tennessee  Coal,  etc.,  Co.  v. 

2.  Bryan  v.  Ponder,  23  Ga.  482.  Waller,  37  Fed.  Rep.  546;  Security  Co. 
"  If  tile  defendant  is  not  strictly  en-  v,    Pratt,   65   Conn.  179;    Chappell  v. 

titled  to  have  his  cause  removed,  we  Chappell,  86  Md.  543. 
are  bouad   to  maintain  our  jurisdic-        8.  Dwyer  v,   Peshali,  32  Fed.  Rep. 

tion."    Redmond  r.  Russell,  12  Johns.  498;  Hayes  f/.  Todd,  34  Fla.  238;  Slate 

(^'^•)i53.  V.  Sullivan,  no  N.  Car.  518.    See  also 

3.  Act  of  March  3,  1875,  18  U.  S.  the  preceding  note. 

SiaL  at  L.  470,  c.  137.  Hot   with   Unreasonable   fltriotnoss.  -« 

i  Pirie  v.  Tvedt,  115  U.  S.  45;  "  Yet.  notwithsUnding  this. manifestly 
Thurber  v.  Miller,  67  Fed.  Rep.  376;  restrictive  policy,  the  new  act  should 
hre  Cilley,  58  Fed.  Rep.  978;  Glover  be  judicially  treated,  so  far  as  it  goes, 
f.  Shepperd,  15  Fed.  Rep.  835;  Arapa*  as  other  voluntary  legislative  grants  of 
boe  CcuQiy  V,  Kansas  Pac.  R.  Co.,  4  jurisdiction  are,  and  nothing  should 
Dill.  (U,  S.)  279;  Girardey  t*.  Moore,  3  be  implied,  as  some  of  the  cases  coo- 
Woods  (U.  S.)  400;  Garrett  v,  Bonner,  sidering  the  act  seem  to  suggest,  from 
y^  La.  Ann.  1306.  See  also  Ames  v,  those  restrictions  themselves,  which  it 
Kansas,  III  U.  S.  471.  inconsistent  with  the  rule  of  a  liberal 

B.  Glover  v.  Shepperd,  15  Fed.  Rep.  construction  in  furtherance  of  the  ac- 
^35-  Compare  Alabama  t/.  Wolffe,  18  complishment  of  the  designated  pur- 
eed. Rep.  838;  Levy  v,  Laclede  Bank,  pose  of  the  congressional  grant,  what- 
's Fed.  Rep.  193.  ever    that    purpose    be."      Gavin    ». 

••  24  U.  S.  Stat,  at  L.  552,  c.  373;  25  Vance,  33  Fed.  Rep.  86. 

U-  S.  Stat  at  L.  433,  c.  866.  **  The  general  result  of  the  Act  of 

7*  Wabash  Western  R.  Co.  v.  Brow,  1887-1888  has  been  to  greatly  diminish 

J^U.  S.  277;  Hanrick  V.  Hanricic,  153  the  jurisdiction  of  the  Circuit  Court, 

U.  S.  igy.  Y\%\i  t\  Henarie,  142  U.  S.  and  it  may  be  assumed  that  such  was 

4^7;  /m  re  Pennsylvania  Co.,  137  U.  S.  the  general  purpose  of  Congress  In  its 

454;  Smith  V.   Lyon,    133   U.  S.  320;  enactment;    but    we    cannot    assume 

^ArtiQ  p^  Baltimore,  etc.,  R.  Co.,  T51  such  a  purpose,  and  then,  in  the  en- 

^'  S.  667;    Mexican   Nat.   R.  Co.  v.  deavor  to  carry  it  out,  ignore  the  obvl- 

l^Avidton,  157   U.  S.  208;    Tennessee  ous  meaning  of  the  language  of  the  act 

^  Uaion,  etc..  Bank,  152  U.  S.  462;  itself."      Per    Barr,    J.,    in  Jackson, 

Hartford,  etc.,  R.  Co.  z\  Montague,  94  etc.,    Co.    v,   Pearson,   60   Fed.    Rep. 

"ed.  Rep.  228;  Waco  Hardware  Co.  v.  127. 
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general  rule  that  in  order  to  procure  the  removal  of  a  cause  the 
petitioner  for  removal  must  strictly  comply  with  the  statutory 
requirements  in  respect  to  the  procedure,  at  least  as  to  all  juris- 
dictional matters.^ 

6.  Bight  of  Kemoval  Not  Impaired  by  State  Legislation.  —  The 
statutes  of  a  state  cannot  prevent  the  removal  to  a  federal  court 
of  a  suit  which  is  within  the  judicial  powers  of  the  United  States 
if  the  defendant  brings  himself  within  the  terms  of  the  federal 
statutes  which  authorize  the  removal.*  The  state  legislature 
cannot,  by  merely  investing  certain  courts  with  exclusive  juris- 
diction over  certain  subjects,'  nor  by  declaring  particular  contro- 

1.  Delbanco  v.  Singletary,  40  Fed.  v.  Burnsidc,  121  U.  S.  186  [explaining 
Rep.  178;  Wilcox,  etc.,  Sewing  Mach.  Doyle  v.  Continental  Ins.  Co.,  94  U.  S. 
Co.  V,  Follett,  2  Flipp.  (U.  S.)  265;  535];  Southern  Pac.  Co.  v.  Denton,  146 
Clippinger  v,  Missouri  Valley  L.  Ins.  U.  S.  202;  Moore  v.  Chicago,  etc.,  R. 
Co.,  I  Flipp.  (U.S.)459;  Fisk  v.  Fisk,  4  Co.,  21  Fed.  Rep.  819;  Allen  v.  Texas, 
Mart.  N.  S.  (La.)  678;  Mahone  v.  Man-  etc.,  R.  Co.,  25  Fed.  Rep.  513;  Chi- 
chester, etc.,  R.  Corp.,  11 1  Mass.  72,  cago,  etc.,  R.  Co.  v.  Becker,  32  Fed. 
where  the  court  said  that '*  the  require-  Rep.  849;  Hartford  F.  Ins.  Co.  v. 
ments  of  the  Ac!  of  Congress  must  be  Doyle,  6  Hiss.  (U.  S.)  461;'  Com.  v. 
strictly  and  fully  complied  with;"  Jellico  Coal  Co.,  97  Ky.  246;  Com.  v. 
Amory  v.  Amory,  36  N.  V.  Super.  Ct.  East  Tennessee  Coal  Co.,  97  Ky.  238; 
520,  holding  that  there  must  be**  strict,  Erie  R.  Co.  v.  Stringer,  32  Ohio  St.  468; 
literal,  and  perfect  compliance  with  Baltimore,  etc.,  R.  Co.  r.Cary,  28  Ohio 
every  provision  required  by  the  act;"  St.  208;  Railway  Pass.  Assur.  Co.  zf. 
Bates  V.  Baltimore,  etc.,  R.  Co.,  39  Pierce,  27  Ohio  St.  155  {overruliti^  New 
Ohio  St.  157.  See  also  Crane  v,  York  L.  Ins.  Co.  v.  Best,  23  Ohio  St. 
Reeder,  28  Mich.  532.  105,  which  affirmed  Best  v.  New  York 

3.  American    Finance   Co.    v.    Bost-  L.   Ins.   Co.,  2  Cine.  Super.   Ct.   329]; 

wick,  151  Mass.  27:  Fidelity  Trust  Co.  Texas  Land,  etc.,  Co.  v.  VVorsham,  76 

V.  Gill  Car  Co.,  25  Fed.  Rep.  738;  Hul-  Tex.  556;  Rece  v.  Newport  News,  etc., 

bert  V.  Russo,  64  Fed.  Rep.  8,  holding  Co.,  32  W.  Va.  164. 

that  a  state,  statute  which  should  pro-  Earlier  Cases  to  the  Contrary^  such  as 

vide  in   substance   that    a    defendant  People   v.   Judge,    21    Mich.  577,   and 

could  not  remove  a  cause  while  he  was  Home  Ins.  Co.  v.  Davis,  29  Mich.  238, 

in  default  for  nonpayment  of  motion  are  now  of  no  authority, 

costs  imposed  by  the  state  court  would  8.  Marshall  v.  Holmes,  141  U.  S.  598; 

be  void.  Barrow  v,  Hun  ton,  99  U.   S.  80.     Sec 

Legislation  Affecting  Foreign  Corpora-  also  Johnson  v.  Waters,  11 1  U.  S.  640: 

tions. —  If  the  intent  of  a  statute  is  to  Arrowsmith  v.  Gleason,   129  U.  S.  86; 

impose   as   a   condition    upon    foreign  Payne  v.  Hook,  7  Wall.  (U.  S.)  425. 

corporations  before  they  are  allowed  to  Thus  a  legislative  enactment  confer- 

do  business  in  a  state  such  action  on  ring   upon   a   probate  court  exclusive 

their  part  as  will  deprive  them  of,  or  jurisdiction  of  all  proceedings  or  suits 

prevent  them  from  seeking,  the  juris-  involving  the  settlement  and  distribu- 

diction  of  the  federal  court,  it  is  inop-  tion  of  the  estates  of  deceased  persons 

erative   and    void.     Hollingsworth    v.  does  not  exclude  the  jurisdiction  of  the 

Southern    R.   Co.,   86   Fed.    Rep.  353,  federal  courts  where  the  other  condi- 

where  the  court  said:  **  No  state  legis-  tions  exist.     Clark  v.  Bever,  139  U.  S. 

lature  can  lawfully  impose  such  a  con-  102;     Hess    v.    Reynolds,    113    U.    S. 

dition    in    express    terms    upon    any  73. 

corporation  seeking  to  do  business  in  a  A  state  statute  providing  that  a  bill 

state,  nor  would  the  acceptance  of  any  to  set  aside  a  judgment  can  be  brought 

such  condition  bind  such  corporation,  only  in  the  courts  of  the  county  where 

nor  can  any  state  legislature  by  indi-  the  judgment   was  rendered  will   not 

rection  accomplish  that  which  it  cannot  prevent  a  federal  court  from  acquiring 

do  directly."     See  also  Home  Ins.  Co.  jurisdiction  of  such  a  suit.     Davenport 

V,  Morse,  20  Wall.  (U.  S.)  445;  Barron  v.  Moore,  74  Fed.  Rep.  951. 
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versies  to  be  special  proceedings  and  not  civil  suits  at  law  or  in 
equity,*  nor  by  *'  hedging  about  the  commencement  of  suits  by 
a  statutory  procedure  which  could  not  be  employed  in  the  federal 
courts,"  *  deprive  the  latter  of  jurisdiction  of  a  cause  in  its  nature 
removable. 

6.  Waiver  of  Sight  of  BemovaL  — -  It  is  competent  for  a  party  to 
waive  his  right  of  removal  to  a  federal  court,*  either  by  stipulation 
or  agreement  or  by  conduct  which  evinces  a  plain  purpose  to  do 
so.*  If  a  defendant  has  done  nothing  in  the  state  court  whereby 
he  has  secured  some  benefit  which  should  estop  him  from 
repudiating  his  former  action,  he  will  not,  as  a  general  rule,  be 
held  to  have  waived  his  right  of  removal.*     Conversely,  if  he  has 

1.  In   re  Jarnecke    Ditch,   69    Fed.  must  be  taken  to  be  so  identified  that 
Rep.  163.  whatever  was  done  in  one  of  them  will 

2.  In  re  Statsman  County,  88  Fed.  conclude  the  parties  on  the  same  point 
Rep.  337,  holding  that  a  proceeding  in  the  other." 

under  the  North  Dakota  statute  for  the  Taking  Appeal  with  Sapenedeas. —  In 

collection  of  delinquent  taxes  was  re-  Chicago,   etc.,    R.   Co.    v,    Minnesota, 

movable  although  of  such  a  character  etc.,  R.  Co.,  29  Fed.  Rep.  337,  a  case 

(bat  owing  to  its  procedure  it  could  not  of  removal  under  the  Act  of  1875,  it 

be  commenced   in  the  federal  courts,  was  held  that  by  appearing  to  a  motion 

To  the  -same  effect  are  Colorado  Mid-  for  a  temporary  injunction  and  by  tak- 

land  R.  Co,  v.  Jones,  29  Fed.  Rep.  193;  ing  an  appeal  and  supersedeas  to  the 

/nre  jarnecke  Ditch,  69  Fed.  Rep.  163;  Supreme  Court  of   the  state  from  an 

Warren  v,  Wisconsin  Valley  R.  Co.,  6  order  granting  the  injunction,  the  de- 

Biss.  (U.  S.)  425.     See  also  Franz  v.  fendant  waived  his  right  of  removal. 

Wahl,  81   Fed.   Rep.  9;    Little   Rock  ProseontiiLg    Certiorari.  —  In    Hudson 

Junction  R.    Co.    v.   Burke,   66   Fed.  River  R.,  etc.,  Co.   v.    Day,  54  Fed. 

Rep.  83;    Elliott  V.   Shuler,    50    Fed.  Rep.  545,  the  defendant  landowner  in 

Rep.  454.     Compare  Hartford,  etc.,  R.  condemnation    proceedings    appealed 

Co.  V.  Montague,  94  Fed.  Rep.  227.  from   the  award  of  commissioners  to 

1  Bell  V.  Bell,  3  W.  Va.  183;  Wad-  the  state  Circuit  Court,  where  he  filed 

leigh  V,  Standard  L.,  etc.,  Ins.  Co.,  76  a  petition  for  removal,  and  at  the  same 

Wis.  439.    See  also  New  York,    etc.,  time  moved  for  and  obtained  a  writ  of 

Land  Co.  v.  Martin,  (Tex.  Civ.  App.  certiorari    from     the    state    Supreme 

1^)25  S.  W.  Rep.  475;    Hill  v.  Hen-  Court  to  review  all  the  proceedings  up 

derson,  13  Smed.  s.  M.  (Miss.)  688.  to    that    time.     The    writ    was    duly 

1  Smithson  v,  Chicago,  etc.,  R.  Co.,  served,  its  mandate  obeyed,  and   the 

(Minn.  1898)  73  N.  W.  Rep.  853.  allegations  of   the   respective    parties 

ByProcuing  a  Change  of  Venue  after  heard  and  taken  into  consideration  by 

the  denial  of  his  petition  for  removal,  the  Supreme  Court,  but  no  judgment 

it  was  held  that  the  defendant  waived  had   been    rendered   therein,   when  a 

his  right  of  removal  on  that  petition,  motion    to    remand     was    made    and 

Wausau  First  Nat.  Bank  v.  Conway,  67  granted  in   the  federal  court,  on  the 

Wis,  210,  approved  \n  Northern  Pac.  R.  ground  that  the  right  of  removal  had 

Co. ».  McMullen,  86  Wis.   509,  where  been  waived.     The  court  «V^</ Amy  z/. 

the  court  said  that  the  defendant  by  Manning,  144  Mass.  153  [o^rm^^Man* 

his  own  act  made  it  impossible  to  re-  ning  v.  Amy,  140  U.  S.  137],  as  *'  very 

move  the  case  on  the  first  application.  much  in  point." 

Tryhg  One  of  Several  Games.  —  Where  5.  Hulbert  v.  Russo,  64  Fed.  Rep.  8. 

there  are  several  actions  for  the  same  '*  To  operate  as  a  cvaiver  the  act  of 

cause  between  the  same  parties  in  a  the  party  must  be  irreconcilably  repug- 

state  court,  and  the  parties  proceed  to  nant    to    the    assertion    of    his    legal 

trial  in  one,  the  other  cannot  after-  right."     Whiteley  Mall*»able  Castings 

wards  be  removed  to  the  federal  court.  Co.  v.  Sterling  worth  R.  Supply  Co.,  83 

Evans  v.  Smith,  21  Fed.  Rep.  i,  on  the  Fed.  Rep.  853. 

ground  that  **  inasmuch  as  a  judgment  Waiver  of  Personal  Servloe.  —  A  stipu- 

in  one  would  bar  the  other,  the  causes  lation  by  a  nonresident  in  a  suit  begun 
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received  a  consideration  for  the  relinquishment  of  his  right,  he 
ought  not  to  be  allowed  to  exercise  it.* 

7.  From  Wliat  Court  a  Suit  May  Be  Kemoved.  —  The  removal  act 
provides  for  removal  of  a  suit  "  brought  in  any  state  court."  • 

Jutioe  of  the  Peaoo.  —  It  has  been  held  that  a  cause  cannot  be 
removed  from  the  court  of  a  justice  of  the  peace.* 

by  attachment,  submitting:  himself  to  eral  court,  may  be  considered  as  hav- 

the  jurisdiction  of  the  state  court  and  ing  waived   the   right  of  removal  by 

agreeing  to  be  bound  by  its  judgment  subsequently  moving  in  the  state  court 

as  if  he  had  been  personally  served,  to  dismiss  the  suit,  was  left  undecided 

does  not  estop  him  from  removing  the  in  Scoutt  v.  Keck,  73  Fed.  Rep.  007. 

cause.     Southern  Pac.  Co.  v'.  Stewart,  A  party  does  not  waive  the  right  of 

88  Ga.  13.  removal    by    remaining    in   the    state 

Speoial  Appeanuioo  and  Motion  to  Sis-  court  and  contesting  the  case  on  the 

miss.  —  Where    a    defendant    made    a  merits,  if  the  state  court,  upon  due  ap- 

special  appearance  and  moved  to  dis-  plication,  wrongfully  refuses  to  order 

miss  the  case   for  want  of  service  of  a  removal  of  the  cause  and  forces  him 

process  and  took  a  bill  of  exceptions  to  trial.     Richards  v.  Rock  Rapids,  31 

to  the  order  of  the  court  overruling  his  Fed.    Rep.    506.     See    for    numerous 

motion,  it  was  held   that  he  had  not  other  cases  on  the  same  point  in/ra^  I. 

waived   his  right  of  removal.     Baum*  37,  d.  Petitioner  for  Removal  Partici- 

gardner  r.  Bone  Fertilizer  Co.,  58  Fed.  pating    in    Further   Proceedings,    And 

Rep.  I.  under  such  circumstances  a  failure  to 

Agreement  for  Crontinnanoe,  —  An  agree-  enter  a  copy  of  the  record  at  the  next 

ment  between  counsel  before  the  be-  term  of  the  federal  court  does  not  pre- 

ginning  of  the  term    that   the    cause  judicie  the  defendant's  right.      Balti- 

shall  be  continued  for  the  term  is  not  more,  etc..  R.  Co.  v,  Koontz,  104  U.  S. 

a    waiver    of    the    right    of  removal.  14.     Compare  Springer  v.    Howes,    69 

Southern  Pac.  R.  Co.  v.  Harrison,  73  Fed.  Rep.  851. 

Tex.  107.  X.  Belief  from  Default.  —  Where  a  de- 

Oiving  Bond  to  Belease  an  Attachment  fendant  was  in  default  for  want  of  an 

is  not  a  waiver  of  the  right.     Purdy  v,  answer,  and  stipulated  in  writing  with 

Muller,   81   Fed.   Rep.   513;    Whiteley  the   plaintiff  that  in   consideration  of 

Malleable    Castings    Co.   v.   Sterling-  being   relieved   from   his  default  and 

worth  R.  Supply  Co.,  83  Fed.  Rep.  853.  allowed   to    answer    the  issues  made 

Compare  Bell  v.  Bell,  3  W.  Va.  183.  should  be  tried  in  the  state  court  and 

Consenting  to  a  BeiBKrenoe  was  held  to  the  defendant  would  abide  by  the 
be  a  waiver  in  Hanover  Nat.  Bank  v.  judgment,  it  was  held  that  he  was  de- 
Smith,  13  Blatchf.  (U.  S.)  224.  Contra^  barred  from  claiming  a  right  of  re- 
Ketchum  v.  Black  River  Lumber  Co.,  moval  after  answering  and  going  to 
4  Fed.  Rep.  142.  trial  in  pursuance  of  the  agreement. 

Prooeodings  After  Filing  Petition  for  Smiihson    v,    Chicago,    etc.,   R.    Co., 

BemovaL  —  Filing    an    answer  in   the  (Minn.  i8g8)  73  N.  W.  Rep.  853. 

state  court  after  filing  a  petition  and  2.  Act  of  1887-1888;  24  U.  S.  Stat,  at 

bond  for  removal  does  not  constitute  a  L.  552,  c.  373;  25  U.  S.  Stat,  at  L.  433. 

submission  to  the  jurisdiction  of  the  c.  866. 

state  court.     Brisenden    v.   Chamber-  8.  Rathbone  Oil  Tract  Co.  v.  Raucb, 

lain,  53  Fed.  Rep.  307.  5  W.  Va.  79.  holding  that  where  the 

If  the  petition  and  bond  were  duly  case  stood  for  trial  de  novo  in  the  state 
filed,  the  defendant  does  not  waive  his  Circuit  Court  on  appeal  from  the  jus- 
removal  by  consenting  to  an  order  that  tice  it  might  be  removed  from  that 
the  case  shall  stand  under  the  rules  to  court.  See  New  York  I.  &  P.  Co.  v. 
plead  and  try  at  the  next  term  of  the  Milburn  Gin,  etc.,  Co.,  35  Fed.  Rep. 
court.  Waite  v.  Phoenix  Ins.  Co.,  62  225. 
Fed.  Rep.  770.  Contra. —  In  Wood  v.   Matthews,  a 

Whether  a  party  who  has  filed  a  peli-  Blatchf.  (U.  S.)  370,  23  Vt.  735,  a  civil 

tion  for  removal  in  time,  and,  without  action   in   a  justice's   court  against  a 

calling  it  to  the  attention  of  the  judge,  United   States  revenue  officer  was  re- 

thereupon  files  the  record  in  the  fed-  moved  under  the  Act  of  T833,  4  U.  S. 
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Gamxnifleioners.  —  Proceedings  before  a  special  tribunal,  such  as 
commissioners  of  appraisement  *  or  a  board  of  county  commis- 
sioners,* have  been  held  not  removable. 

Probate  Court.  —  But  a  controversy  in  a  probate  court  may  be 
removed  '  unless  it  fails  to  satisfy  the  definition  of  a  suit.* 

Coort to  Whloh  Game  Eaa  Been  Tzaniferred.  —  The  state  court  mentioned 
in  the  statute  means  the  court  in  which  the  suit  is  pending  at  the 
time  when  the  petition  for  removal  is  filed,*  and  consequently  the 
suit  is  removable  from  a  state  court  to  which  the  cause  has  been 
transferred  for  trial  under  the  state  statute.*  But  it  cannot  be 
removed  from  a  court  to  which  it  has  been  transferred  on  a  motion 
for  change  of  venue,  if  the  time  for  removal  had  expired  when 
the  transfer  was  made.''' 

Appellate  Court  —  A  suit  cannot  be  removed  from  a  court  to 
which  it  has  been  taken  by  appeal  or  error  after  final  judgment 

Slat,  at  L.  633,  §  3,  Rev.  Stat.  U.  S.,  order  which  was  made  directed  that  it 

§643,  aad  jurisdiciioQ  was  entertained  should  be  entered  in  Erie  county, 

without  objection.     That  act  provides  In  Bristol  v.  Chapman,  <Supm.  Ct. 

for  removal  of  suits,  etc./' commenced  Gen.  T.)  34  How.   Pr.  (N.  Y.)  140,  it 

io  a  court  of  any  state."     To  the  same  was  held  that  the  order  for  removal 

effect  see  Georgia  v.  Port,  3  Fed.  Rep.  could   be  made  only  by  the  court  in 

117,  4  Woods  (U.  S.)  513,  a  criminal  which  the  action  was  to  be  tried,  but 

prosecution  against  a  revenue  officer.  the  decision  was  based  upon  the  sup- 

1.  See  infra,  I.  9.  i.  Eminent  Domain  position  that  notice  of  the  application 
Proceedings.  was  necessary,  which  is  now  regarded 

2.  A  Board  of  Coanty  Gommifliionon  in  as  incorrect. 

auditing    and    allowing    or    rejecting  6.  American    Finance    Co.   v.    Bost- 

claims    presented     to    it    cannot    be  wick,  151  Mass.  19.     In   that  case  the 

deemed    a    court.      Fuller    v,    Colfax  action   was  originally  brought  in   the 

County,  14  Fed.  Rep.  177,   where  the  Superior  Court,  and  at  the  request  of 

court  pointed  out  that  the  concomitants  the  defendant,  under  Pub.  Stat.  Mass  » 

of  a  court,  such  as  a  judge,   clerk,  c.  152,  §  8,  and  upon  his  making  an 

sheriff,  or  marshal,  were  absent;  that  affidavit  as  provided  by  that  statute,  it 

tlie  board  had   no  right  to  issue  pro-  was  transferred  to  the  Supreme  Judi- 

cess  to  compel  attendance  of  parties  or  cial   Court,   there    to   proceed  "  as  if 

witnesses,  and   no   power   to  enter  a  originally     brought    in     that    court." 

formal  judgment,  or  to  execute  one  Within  the  time  prescribed  by  the  Re- 

if  rendered.  moval  Act  of  1887-1888,  the  defendant 

8.  Craigie  v,  McArthur,  4  Dill.  (U.  filed  his  petition  for  removal  in  the  Su- 

S.)474.  preme  Judicial  Court,  and  it  was  held 

4.  See  infra,  I.  9.  a.  Suits,  that  the  suit  was  removable.     Speak- 

6.  American   Finance   Co.    v.    Bost-  ing  of  the  state  statute  for  the  transfer 

wick,  151  Mass.  19.  of  causes  the  court  said  that  "  the  ob- 

Order  in  Another  Jodicial  Diftriot.  —  ject  plainly  is  to  give  to  the  defendant 

In  Erisman   v.   Pidcock,   (Supm.    Ct.  the  right  to  elect  in  which  one  of  the 

Spec.  T.)  62  How.  Pr.  (N.  Y.)  327,  an  two  courts  the  cause  should  proceed, 

aciion   in    the    Supreme    Court,     the  which  is  similar  to  the  right  which  the 

county  designated  in  the  complaint  for  plaintifT  had  when  he  began  the  suit." 

the  trial  of  the  action  was  the  county  Hess  v.  Reynolds,  113  U.  S.  73.  was 

of  Erie,  but  it  was   held  that  an  order  a  case  removed  on  the  ground  of  pre- 

>or  its  removal  made  in  the  coanty  of  judlce  or  local  influence  from  a  state 

New  York  was  not  irregular,  since  it  court  to  which  it  had  been  transferred, 

was  only  motions    necessarily    made  on   account  of  the   disqualification  of 

npon  notice  that  the  law  required  to  be  the  judge,  and  the  removal  was  sus^ 

made  within   the   judicial   district    in  tained. 

vMch  the  action  was  pending  for  trial  7.  Wausau  First  Nat.  Bank  v.  Con* 

^  in  an  adjoining  county.     But   the  way,  67  Wis.  210. 
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in  the  court  of  original  jurisdiction.* 

8.  To  What  Court  Kemoval  Is  Hade.  — The  Act  of  1887- 1888 
provides  for  removal  of  a  suit**  into  the  Circuit  Court  of  the 
United  States  for  the  proper  district."  •  That  phrase  first  occurs 
in  the  Act  of  1875.'  In  the  earlier  statutes  the  Circuit  Court  to 
which  the  suit  was  removable  was  the  Circuit  Court  of  the  United 
States  for  the  district  where  the  suit  was  pending.*  The  niean- 
ing  of  these  different  provisions  is  the  same;*  that  is,  the  cause 
should  be  removed  to  and  the  record  entered  in  the  federal  Circuit 
Court  for  the  district  in  which  the  suit  is  pending.* 

9.  Bemovable  Suits  or  Controversies  —  a.  Suits  —  The  Bamovai  Aet 
provides  only  for  the  removal  of  *'  suits."  ^ 

Deflnition  and  General  Charaeteriities.  —  The  term  "  suit  "  is  under- 
stood to  apply  to  any  proceeding  in  a  court  of  justice  by  which 
an  individual  pursues  that  remedy  in  a  court  of  justice  which  the 
law  affords  him.®     It  must  be  a  proceeding  in  which  a  judgment 

1.  Lowe  V,  Williams,  94  U.  S.  650  tory  as  the  commonwealth  of  Massa- 
[affirming   Williams  v.   Lowe,  4   Neb.     chusetls. 

400J;  Du  Vivier  v.  Hopkins,  iit  Mass.  6.  Cobb  v.  Globe  Mut.  L.  Ins.  Co.,  3 

129;  Craigie   McArthur,  4  Dill.  (U.  S.)  Hughes  (U.  S.)  452;  Knowlton  v.  Con- 

474,  holding  that  a  case  on  appeal  from  gress,  etc.,  Spring  Co.,  13  Blatchf.  (U. 

a   probate  court  was  not   removable;  S.)  170;  Ex p.  State  Ins.  Co.,  18  Wall. 

In  re   Frazer,  9  Fed.  Cas.  No.  5,068;  (U.  S.)4I7.     See  alsoSuydam  v.  Snnith, 

Miller  v.  Fian,  i    Neb.  267;    Beery  v.  i  Den.  (N.  Y.)  263;  Norton  v.  Hayes.  4 

I  rick,    22   Gratt.   (Va.)  484.     See  also  Den.  (N.  Y.)  248. 

Waggener  v.  Cheek,  2  Dill.  (U.  S.)  560;  Bemoval   After    Change    of   Venue.  — 

Stevenson  v.  Williams,  19  Wall.  (U.  S.)  Where  the  cause  before   removal    has 

572;    Bryant  v.  Scott,  67  N.  Car.  391.  been  transferred  from  the  court  of  one 

But  compare  Douglas  v.  Caldwell,  65  county  to  that  of  another  it  should  be 

N.  Car.  250,  where  a  cause  pending  in  removed  to  the  federal  Circuit  Court 

the  Supreme  Court  was   removed  on  of  the  district  where  it  is  pending  at 

the  ground  of  local    prejudice  under  the    time  of  removal.     Hess  v.    Rey- 

Act  of  1867,  and  the  court  said:    **  We  nolds,  113  U.  S.  73. 

cannot  consider  the  mere  fact  that  the  7.  Act  of  1887-1888,  24  U.  S.  Stat,  at 

case  is  pending  in  an  appellate  court  L.  552,  c.  373;  25  U.  S.  Stat,  at  L.  433, 

sufficient  to  take  it  out  of  the  Act  of  c.  866. 

Congress."  8.  Per    Chief    Justice    Marshall    in 

2.  24  U.  S.  Stat,  at  L.  552,  c.  373;  25  Weston  v,  Charleston,  2  Pet.  (U.  S.) 
U.  S.  Stat,  at  L.  433.  c.  866.  Section  3  464,  where  it  was  further  said  that 
of  the  same  act,  relating  to  the  pro-  "  the  modesof  proceeding  may  be  vari- 
cedure  for  removal,  describes  the  court  ous,  but  if  a  right  is  litigated  between 
as  "  the  Circuit  Court  to  be  held  in  the  parties  in  a  court  of  justice,  the  pro- 
district  where  such  suit  is  pending."  ceeding  by  which  the  decision  of  the 

8.  Act  March  3,  1875,  18  U.  S.  Stat,  court  is  sought  is  a  suit.'*     Quoted  \n 

at  L.  470.  c.  137.  Exp,  Milligan.  4  Wall.   (U.   S.)   112; 

4.  Rev.  Stat.  U.  S..§  639;  Act  March  Upshur  County  v.  Rich,  135  U.  S. 
2,  1867,  14  U.  S.  Slat,  at  L.  558,  c.  196;  474;  Holmes  v.  Jennison,  14  Pet.  (U. 
Act  July  27,  1866,  14  U.  S.  Stat,  at  L.  S.)  566;  In  re  Jarnecke  Ditch,  69  Fed. 
306,  c.  288;  Judiciary  Act  of  1789,  i  U.  Rep.  161;  Richardson  v.  Green,  61  Fed. 
S.  Stat,  at  L.  79,  c.  20,  g  12.  ^^£'  ^^3*  Lackawanna  Coal,  etc.,  Co. 

5.  American  Finance  Co.  v,  Bost-  v.  Bates,  56  Fed.  Rep.  740:  In  re  Chi- 
wick,  151  Mass.  25,  holding  that  a  suit  cago,  64  Fed.  Rep.  898;  McCuUough  v, 
in  Massachusetts  is  properly  removed  Large,  20  Fed.  Rep.  311;  White  v, 
on  a  petition  praying  for  its  removal  Philadelphia,  8  Phila.  (Pa.)  243,  where 
to  the  Circuit  Court  of  the  United  the  court  said:  **  There  is  some 
Stales  for  the  district  of  Massachusetts,  ground  for  the  assumption  that  in  the 
as  the  district  includes  the  same  terri-  Act  of  Congress  referred  to  the  word 
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or  decree  can  be  rendered  or  some  action  taken  affecting  the 
rights  of  parties.*  It  is  no  objection  to  removal  that  the  suit 
after  removal  cannot  be  maintained  in  the  precise  form  in  which 
it  was  begun.* 

The  Deeiiion  of  the  Highest  Court  of  a  State  upon  the  question  whether 
a  particular  proceeding  is  a  suit  at  law  or  in  equity  does  not 
conclude  the  federal  court  when  called  upon  to  decide  the  same 
question.' 

Administrative  Proceedings.  —  A  proceeding  not  in  a  court  of  justice, 
but  carried  on  by  executive  officers  in  the  exercise  of  their  proper 
functions,  is  purely  administrative,  and  cannot  be  called  a  suit;* 
but  on  appeal  docketed  in  a  court  where  the  case  is  to  be  heard 
de  novo  it  becomes  a  suit.* 

Petition  of  Intervention.  —  The  contention  arising  out  of  a  petition 
of  intervention  which  seeks  relief  against  defendants  therein 
named  may  constitute  a  suit.*    But  the  mere  filing  of  a  petition 

'sait'    is  used   in   a   more   restricted  4.  Upshur  County  v.  Rich,  135  U.  S. 

sense,  ••  and  "  refers   to  a  proceeding  467. 

10  which   the    defendant    is    brought  Presentation  of  Claim  Against  County. 
into    court    upon  process."     **  In   law  — In  Delaware  County  z/.  Diebold  Safe, 
lan^ua^e  it  [a  suit]  is  the  prosecution  etc.,   Co.,   133   U.  S.   473,   it  was  held 
of  some  demand  in  a  court  of  justice."  that  where  a  claim  against  a  county  is 
Cohens  v.   Virginia,  6  Wheat.  (U.  S.)  heard    before   county   commissioners, 
407-  though  the  proceedings  are  in  some  re- 
'*  A  judgment  which  conclusively  de-  spects  assimilated    to  proceedings  be- 
lermines  a  right  or  obligation,  so  t.hat  fore  a  court,   yet  they  are  not  in  the 
the  saiQs  matter  cannot  be  further  liti-  nature  of  a   trial  inUr  partes^  and  are 
gated  except  by  writ  of  error  or  appeal,  merely  the  allowance  or  disallowance 
is  a.Q  exercise  of  judicial  power;  and  a  by  county  officers  of  a  claim  against 
pxci^^eding  in  a  court  of  common  law  the   county,    upon   their  own   knowl- 
0^  ^9uiiv  which  culminates  in  such  a  edge,  or  upon  any  proof  that  may  be 
^t&^goient  is  a  *  suit '  within  the  mean-  presented  to  them,  but  that  an  appeal 
\o^ol   the  federal  judiciarv  acts."     In  from  their  decision,  tried  and   deter^ 
rtSluisnaan  County,  88  Fed.  Rep.  341.  mined    by    the   Circuit  Court  of  the 
V  In  re  Iowa,  etc.,    Constr.  Co.,  6  county,  is  a  suit  removable  to  the  fed- 
Fed.  Rep.  801,  2  McCrary  (U.  S.)  178.  eral  court.     See  also  Fuller  v.  Colfax 
InClafflin  V.  Robbins,  I  Flipp.  (U.S.)  County,  14  Fed.  Rep.    177,   a  similar 
603,  it  was  held  that  a  proceeding  by  case,    where   the  court    said:     *' Two 
petiiion  under  the  Ohio  statute  against  parties  to  a  suit  seem  to  be  almost  indis- 
aa  assignee  for  the  benefit  of  creditors  pensable:  one  who  seeks  redress,  and 
to  procure  an  allowance  of  the  peti-  the   other   who  commits  a   wrong  or 
lioner's  claim   was  a  suit  and  remov-  withholds  what  is  justly  due  another. 
Able.  The  parties  must  stand  in  such  rela- 
'•  Thus  a  statutory  action  in  com-  tion  to  each  other  that  the  machinery 
non-law  form  against  an  executor  to  of  the  court  will  operate  on  them  when 
recover  a    legacy   may   be   removed,  their  powers  and  their  aid  are  invoked, 
though  it  will  be  necessary  to  assign  it  No  such  a  condition  of  things  existed 
to  the  equity  side  of  the  federal  court,  so  long  as  this  claim  remained  before 
Wilson  V,  Smith,  66  Fed.  Rep,  81.  the  county  board,"     See  further  in^ra, 
8.  Upshur  County  v.  Rich.  135  U.  S.  I.   9.   t.  Eminent  Domain  Proceedings^ 
477; /»r^Jarnecke  Ditch,  69  Fed.  Rep  and    I.   9.   /   Proceedings    Relating   to 
^61.    Compare  In  re  Stutsman  County  Taxation. 

88  Fed.  Rep.  340,  where  the  state  court  6.  See  the  cases  cited  in  the  preced- 

had  decided  that  the  proceeding  was  a  ing  note. 

suit;   Lackawanna  Coal,   etc.,  Co.  v,  6.  In  re  Iowa,  etc.,  Constr.  Co.,   10 

Bates,  56  Fed.  Rep.  738.  Fed.  Rep.  401. 
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of  intervention  without  the  issuing  of  notice  or  process  of  any 
kind  is  not  a  suit.^ 

fn^tMmg  (Mrsa  Voi  Jiidi«e.  *^  If  the  subject-matter  of  a  proceed- 
ing is  one  over  which  the  state  court  has  no  jurisdiction,  it  cannot 
constitute  a  suit.* 

But  flui  AUsABflnt  Soit  against  a  nonresident  without  personal 
service  of  process  is  removable.* 

state  Court  in  Ponesiion  of  Bat.  —  If  the  proceeding  is  a  Suit  within 
the  meaning  of  the  removal  act  the  fact  that  the  state  court  has 
possession  of  the  subject-matter  of  the  controversy  cannot  pre- 
vent the  removal.^ 

1«  /ifr^Iowa,  etc.,  Constr.  Co.,  6  Fed.  erat  court  to  entertain  it  on   removal. 

Rep.  799,  2  McCrary  (U.  S.)  178,  where  although  in  some  other  form  it  would 

the  court  ftaid:  *'  Upon  general  pHncU  hate  plenary  jurisdiction  over  the  case 

pici  I  should  Bay  without  heoitation  that  made  between   the  parties.     •    »    * 

process  is  essential  to  the  institution  of  The  case  of  Kelly  v.  Virginia  Protec- 

a  suit.     In  the  Very  nature  of  the  case  tion  Ins.  Co.,   3  Hughes  (IT.  S.)  449, 

it  must  be  necessary  to  bring  the  party  does  not  establish  a  contrary  doctrine, 

defendant  iAto  court  before  arty  Step  however  broad  its  expressions  may  be. 

can  be  talcen  to  change  the  forum^  or  There  the  question  was  one  of  mere 

for  any  other    purpose  affecting  his  locality  of  jurisdiction,  or,    to  speak 

rights."    See  also,   to  the  point  that  perhaps   without   entire  accuracy^  of 

process  is  an  essential  ingredient  of  a  venue  only.     The  federal   court  had 

Suiti   White  v*   Philadelphia,  8  Phila.  jurisdiction  of  the  particular  territory 

(Pa.)  S43.  in  which  the  suit  was  brought,  while 

2«  Trester  V.  Missouri  Pac.  R.  Co.,  thecorporationcourt  from  which  it  was 
t3  Neb.  a4S|  where  a  railway  corpora-  removed  did  not  have  jurisdiction  of 
tion  sought  to  take  land  by  eminent  the  place  where  the  defendant  was 
donlain  in  a  state  other  than  that  located,  and  the  plea  was  that  the  state 
wherein  it  was  chartefed,  the  state  court  did  not  have  jurisdiction  because 
constitution  forbidding  it,  and  ah  neither  the  plaintiff  nor  defendant  re- 
Order  of  removal  was  reversed  on  ap-  sided  in  the  city,  nor  did  the  cause  of 
peal  with  instructions  to  dismiss  the  action  arise  there.  Perhaps  this  was 
condemnation  proceeding;  Fidelity  an  entire  absence  of  jurisdiction  over 
Trust  Co.  V.  Gill  Car  Co.,  25  Fed.  Rep.  the  subject-matter  and  would  invoke 
739,  where  the  coutt  said:  "  If  a  citi-  the  ruling  I  make;  but  I  doubt  if  the 
ieti  of  Pennsylvania  holding  a  promis-  court  intended  in  that  case  to  go  as  far 
sory  note  made  by  a  citizen  of  Ohio  on  as  counsel  would  press  it  here."  See 
whtsh  he  desired  to  bHng  suit  should  also  Edwards  v,  Connecticut  Mut»  L. 
go  into  a  state  court  of  exclusive  crim-  Ins.  Co.,  20  Fed.  Rep.  4S3;  SimpkiDs 
Inal  jurisdiction^  file  his  complaint,  sue  v.  Lake  Shore,  etc.,  R.  Co.,  19  Fed. 
out    bis    writ    of    summons,    have   it  Rep.  602. 

served  in  the  Usual  way,  and  then  re-  S.  Barney  v.  Globe  Bank,  5  Blatchf. 
move  the  controversy  into  this  (Ourt,  (U.  S,)  107;  Bliven  v.  New  England 
could  it  be  pretended  that  we  should  Screw  Co.,  3  Blatchf.  (U.  S.)  kti; 
retain  the  juHsdiction  on  the  grounds  Sayles  v.  North-western  Ins.  Co.,  2 
urged  heft?  »  *  *  There  would  be  Curt.  (U.  S.)  212;  Martin  t^.  Thompson, 
no  *  suit '  in  court  any  more  than  if  the  3  McCord  L.  (S.  Car.)  167. 
proceeding  had  been  Commenced  in  a  4k  Kern  r.  Huidekoper,  103  U.  S. 
moot  court,  such  as  art  organised  in  465,  a  removal  of  an  action  of  replevin, 
law  schools  to  teach  practice.  *  *  *  where  the  court  said:  **  The  conten- 
Wherever  there  is  a  total  absence  Of  lion  of  the  plaintiff  in  error  seems  to 
jurisdiction  over  the  Subject-matter  in  be  that  an  action  of  replevin  where  the 
the  state  court,  so  that  it  had  no  pov^r  sheriff  of  a  state  Court  is  the  defendant 
to  entertain  the  suit  in  which  the  Con-  is  not  remo^able>  because  the  sheriff, 
troversy  was  sought  to  be  litigated  in  an  officer  of  the  State  court,  being  in 
ks  then  existing  or  any  other  form,  possession  of  the  property,  the  subject- 
there  can  be  no  jurisdiction  in  the  fed-  matter  of  the  controversy^  the  federal 
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A  Aurt  fli  n  Mi  cannot  be  removed ;  to  be  removable  the  case  as 
fttt  entirety  must  be  brought  into  the  federal  court.  ^ 

Alter  BiniiMi.  —  A  suit  cannot  be  removed  after  it  has  been 
regularly  dismissed  by  the  plaintiff.* 

*.  Controversies. — >  Besides  the  general  provision  for  the 
removal  of  **  suits  **  the  removal  act  also  provides  specifically  for 
the  removal  of  certain  suits  in  which  there  shall  be  *'  a  contro- 
verey,"  etc.*  It  is  well  settled  that  in  order  to  constitute  a  con- 
troversy it  is  not  essential  that  any  pleadings  shall  have  been  filed 
by  the  defendant.* 

C.  Of  a  Civil  Nature.  —  The  Removal  Act  of  1 887-1 888  provides 
(or  the  removal  of  *'  suits  of  a  civil  nature,"  and  suits  of  a  penal 
nature  are  not  removable  under  the  act.* 

Vfttttre  of  Suit  —  Bow  Betermiaed.  —  It  is  not  the  form  but  the  nature 
ot  the  action  which  determines  whether  it  is  a  civil  suit  within 
the  meaning  of  the  statute.*    A  suit  to  recover  a  penalty  for 

court  is  without    legal    authority    or  of  a  separable  controv'ersy  and  for  prej- 

power  by  writs,  process,  or  orders  to  udice   or   local    influence.    24    U.  S. 

wreit its  possetston  from  him.     There  Stat,  at  L.  532,  c.  373;  25  U.  S.  Stat,  at 

isttoiappori  either  in  the  Act  of  Con-  L.  433,  c.  866. 

IT'esB  for  the  removal  of  causes  or  in  4.  Creagh    v.    Equitable    L.   Assur. 

•oyctseadjudgedby  this  court,  for  this  Soc,  83  Fed.  Rep.  840;    Ketchum  v. 

posiUon."  Black  River  Lumber  Co.,  4  Fed.  Rep. 

1«  ThuB  in  Chicago,  etc.,  R»  Co.  v.  142;    Bailey  v.   American  Cent.   Ins. 

Minnesota,  etc.,  R.  Co.,  29  Fed.  Rep.  Co.,  8  Fed.  Rep.  686.     The  following 

337t  the  defendant,   before  filing  his  cases  to  the  contrary  are  now  of  no  au- 

pediioQ  for  removal,  appealed  from  an  thority:    Fiynn  v,  Des  Moines,  etc.,  R. 

order  granting  a  temporary  injunction,  Co.,    63     Iowa    490;     Stanbrough     v. 

•odit  Was  held  that  since  the  jurisdic-  Griffin,  52  Iowa  112;  Bosler  v.  Booge, 

Uon  of  the  appellate  court,  which  had  54.  Iowa  251. 

attached  to  that  part  of  the  suit,  would  ft.  Act  of  1887-1888,  24  U.  S.  Stat,  at 

ootbe  terminated  by  a  removal  of  the  L.  552.  c.  373;  25  U.  S.  Stat,  at  L.  433, 

reit  of  the  suit  remaining  in  the  trial  c.  866. 

court  where  the  petition  for  removal  **  Beyond  doubt  (except  in  cases  re- 
was  filed,  the  suit  was  not  removable,  moved  from  a  state  court  in  obedience 

In  Bowman  r.   Bowman,    30    Fed.  to  an  express  Act  of  Congress  in  order 

Rep.  849,  a  suit  for  divorce,  the  de-  to  protect  rights  under  the  Constitution 

feodant  denied  the  plaintiff's  allegation  and  laws  of  the  United  States),  a  Cir- 

of  marriage,  and  It  was  held  that  such  cuit  Court  of  the  United  States  cannot 

issue  could  not  be  removed  to  the  fed-  entertain  jurisdiction  of  a  suit  in  be- 

tnl  court  for  trial,  it  being  conceded  half  of  the  state,  or   of    the    people 

that  the  main  suit  was  not  removable,  thereof,  to  recover  a  penalty  imposed 

The  coatt  said :  "  The  statute  allowing  by  way  of  punishment  for  a  violation 

tbe  removal  of  cases  from  the  stale  to  of  a  statute  of  the  state.'*     Huntington 

the  federal  count  by  its    provisions  v.  Attrill,  146  U.  S.  672. 

clearly  contemplates    that    when    re-  As  to  removal  of  criminal  proceed- 

Bio^cd  the  caw  must  be  removed  into  ings  sec  in^ra,  I.  ro.  Suits  and  Prose^ 

this  court  for  all  purposes,  and  for  a  cnthns  Against  Federal  Ptvenue  Officers; 

final  judgment  or  decree,  no  matter  L  11.  DenUi  of  Civil  Rights, 

*htch  way  the  issues  may  be  found."  6.  Indiana  v,  Alleghany  Oil  Co.,  85 

&  New  England  Mortg.  Security  Co.  Fed,   Rep.  873:    Texas  ».  Day  Land, 

'•Aughe,  13  Neb.  504.  etc.,  Co.,  41   Fed.  Rep.  230;   Ames  r. 

"Of  court*  a  suit  terminated  has  Kansas,  iii  U.  S.  460;   Iowa  v.  Chi« 

ttased   to   be    a    suit."      Hewiit    v.  cago.  etc.,   R.  Co..  37  Fed.  Rep.  497, 

Phelps,  105  U.  S.  395.  where  Judge  Brewer  in  an  exhaustive 

t>  See  the  provisions  in  the  Act  of  opinion  goes  over  the  whole  subject; 

168H888  tor  removal  on  the  ground  Dey  v,  Chicago,  etc.,  R.  Co.,  45  Fed. 
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violation  of  a  statute,  of  a  criminal  nature,  even  when  the  remedy 
provided  by  the  statute  is  a  civil  action,  is  not  a  suit  of  a  civil 
nature.'  But  where  the  object  of  an  action  is  indemnity  for  a 
civil  injury,  it  is  not  a  penal  action,  though  the  statute  punishes 
the  act  committed  by  the  defendant  as  a  crime.*  If  the  action 
is  penal  in  its  nature  the  fact  that  the  state  statute  declares  it  to 
be  a  civil  action  does  not  make  it  removable.' 

A  Prooeeding   for   a  Furely  Grimioftl   Contompt   of  Court   would    not   be 
removable.* 

Rep.  84.  See  also  Wisconsin  v.  Peli-  to  remove  a  bill  in  equtiy  filed  to  en- 
can  Ins.  Co.,  127  U.  S.  265.  join  the  operation  of  a  brewery,  which, 

1.  Texas  v.  Day  Land,  etc.,  Co.,  41  though  in  form  civil  in  its  nature,  was 

Fed.  Rep.  228.  49  Fed.  Rep.  593;    Fer-  clearly  an  action  to  enforce  the  penal 

guson  V.  Ross,  38  Fed.  Rep.  161;  Iowa  laws  of  the  state;  but  that*'  in  reply 

V,  Chicago,  etc.,  R.  Co.,   37   Fed.  Rep.  to  this  it  may  be  said  that  in  Schmidt 

503,  where   the  court   concluded    that  v.  Cobb,   119   U.  S.  286,  an  order   re- 

'*  an  action  to  enforce  a  penalty,  what-  manding  a  similar  case  was  affirmed 

ever  may  be  its  form,  is  one  of  a  crimi-  in   the   Supreme  Couit   by  a   divided 

nal    nature.       As     such,    within     the  vcte;    that   the   cases   of   Mugler  and 

removal    act,    it   is   not   a    removable  Ziebold  were  considered  and  decided 

case."  together;  that  the  Mugler  case  was  on 

An   action   by   a  state  to  recover  a  appeal   from   the  Supreme    Court    of 

penalty  for  violation  of  a  statute  mak-  Kansas;  and  that  in  the  Ziebold  case 

ing  it  unlawful  to  permit  the  flow   of  counsel  preferred  to  discuss  and  have 

gas  or  oil  from  a  well  into  the  open  air  determined  the  absolute  rights  of  the 

is   not    removable.      Indiana    v.    AUe-  parties,    rather   than    any  question   of 

ghany  Oil  Co.,  85  Fed.  Rep.  870.  form  or  removal.     So  that  the  question 

An  Aetion  of  Dobt  on  a  Sooognisanoo  of   removal   seems   not   to  have   been 


i» 


for  Good    Bohavior   is    not    removable,  considered  by  the  court. 

Respublica    v.    Cobbet,    3    DaU.   (Pa.)  8.  Bunford  v.  Strother,  10  Fed.  Rep. 

467.  406,  3  McCrary  (U.  S.)  253,  a  statutory 

Enforcement  of  Anti-tmft  Law.  —  An  proceeding  by  a  creditor  to  enforce  the 

information  in  equity  by  the  attorney-  liability  of  stockholders  and  directors 

general   of  a  state  to  enforce  against  of  a  corporation  for  fraudulent  acts. 

the  defendant  a  prohibition  from  doing  Robertson  v.  Kettell,  64  N.  H.  430,  was 

business  in  the  state,  the  cause  of  ac-  an  action  of  debt  by  a  stockholder  in  a 

tion     alleged    consisting    of     conduct  corporation  to  recover  a  penalty  pro- 

which  within  the  meaning  of  the  state  vided  by  statute  when  a  corporate  offi- 

statute  was  an  offense  or  misdemeanor,  cer  or  agent  should  refuse  to  furnish  to 

was   held   not    to  be  removable.     Mo-  a  stockholder  or  creditor  a  copy  of  any 

loney   v.   American   Tobacco    Co.,    72  record,  account,  or  paper  in  his  keeping 

Fed.   Rep.  801,   where  the  court  said  which  the  stockholder  or  creditor  was 

that  **  the  circumstance  that  an  injunc-  entitled  to  inspect,  and  the  court  was 

tion  is  the  instrument,  and  apparently  apparently  inclined  to  the  opinion  that 

the  only  instrument,  of  the  state's  dis-  it  was  a   suit  of  a  civil   nature   and 

pleasure  does  not  change  the  essential  removable. 

nature  of  the  conduct  complained  of,  3.  Indiana  v,  Alleghany  Oil  Co.,  85 

or  of  the  legal  sanction  to  which  said  Fed.  Rep.  873. 

conduct  must  be  referred.**  See  also,  4.  Williams  Mower,  etc.,  Co.  r.  Ray- 
for  an  application  of  the  same  princi-  nor,  7  Biss.  (U.  S.)  245,  holding,  how- 
pie,  Dey  V.  Chicago,  etc.,  R.  Co.,  45  ever,  that  where  in  a  suit  in  the  state 
Fed.  Rep.  82.  court  a  proceeding  for  contempt  which 

Bill  to  Eiqoin  Operation  of  Brewery.  —  was  in  the  nature  of  a  civil  remedy  for 
In  Iowa  V,  Chicago,  etc.,  R.  Co.,  37  the  benefit  of  the  party  injured  had 
Fed.  Rep.  502,  Judge  Brewer  stated  resulted  in  an  order  adjudging  the  de- 
that  it  had  been  said  that  in  the  cases  fendant  guilty,  the  removal  of  the 
of  Mugler  v.  Kansas  and  Kansas  v.  main  suit  carried  the  contempt  pro- 
Ziebold,  123  U.  S.  623,  the  Supreme  ceeding  with  it.  See  McLeod  v.  Dun- 
Court  impliedly  recognized  the  right  can,   5    McLean  (U.   S.)  342;    Kirk  v. 
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Ail  Xadietmant  for  Gaiuing  Death  by  wrongful  act  under  a  statute  pro- 
viding for  the  infliction  of  a  "  fine  "  to  be  paid  to  the  widow  or 
heirs  of  the  deceased  is  a  criminal  proceeding,  especially  where 
the  higliest  state  court  has  so  construed  the  statute.^ 

d.  Ajt  Common  Law  or  in  Equity.  —  The  phrase  ''  suits  of 
a  civil  nature  at  common  law,"  in  the  statute  describing  remov- 
able suits,*  is  used  in  contradistinction  to  equity,  admiralty,  and 
maritime  jurisdiction.'  It  does  not  mean  and  is  not  confined  to 
suits  based  on  rights  which  owe  their  origin  to  the  common  law 
as  distinguished  from  rights  created  by  statute.* 

e-  AIandamus  Proceedings.  —  a  proceeding  for  an  original 
writ  of  mandamus,  commenced  in  a  state  court,  is  not  a  suit  of  a 
civil  nature  at  law  or  in  equity  within  the  meaning  of  the  removal 
act,  and  therefore  it  is  not  removable  from  a  state  to  a  federal 
court,*  unless  it  is  subordinate  and  ancillary  to  a  suit  rightfully 

Mil«va.ulcee  Dust  Collector  Mfg.  Co.,  26  way  in  the  city.     In  holding  that  the 

Fed.  Rep.  507.  federal    cqurt     had     no    jurisdiction, 

1.  Me  w  Hampshire  V.Grand  Trunk  R.  Baker,  J.,  said:    •*  In  the  absence  of 

Co.,  3  Fed.  Rep.  887.     Sec  also  Lyman  authority    to    the  contrary,   I   should 

c.  Hoston,  etc.,  R.  Co.,  70  Fed.  Rep.  have  been  of  the  opinion  that  such  a 

409-  suit,  where  the  requisite  diversity  of 

S»-   Act  of  1887-1888,  24  U.  S.  Stat,  at  citizenship    existed,    was    removable 

L- 55a,  c.  373;  25  U.  S.  Stat,  at  L.  433,  from  a  state  court  into  a  Circuit  Court 

c.  006^  providing  for  removal  of  *'  suits  of  the  United  States  as  a  civil  suit  at 

of  a  civil  nature  at  common  law  or  in  law  for  the  enforcement  of  the  rights 

eqaity.-  of  the   city  alone.      See   Washington 

••^  f*arsons  v.  Bedford,  3  Pet.  (U.  S.)  Imp.    Co.    v.  Kansas   Pac.    R.   Co.,  5 

A3^»    Gaines  v.   Fuentes,  92   U.  S.  23;  Dill.  (U.  S.)  489;    People  v.  Colorado 

Bt\seuclcn  t/.    Chamberlain,    53    Fed.  Cent.  R.  Co..  42  Fed.  Rep.  638;  People 

^^P-  309,  where  the  court  said:    *'  The  v.  Rock  Island,  etc.,   R.  Co.,  71   Fed. 

puTas^  means  all  those  suits  in  which  Rep.  753;    [Erwin   v.   Walsh,  27  Fed. 

\^t  tights  must  be  established  and  the  Rep.  579].     It  is  settled,  however,  too 

fttDCdies    sought    by    the    procedure  firmly  to  be  open  to  doubt  or  debate, 

^aown  and  prevailing  in  the  courts  of  that  the  authority  of  the  Circuit  Courts 

law,  as  distinguished  from  the  proce-  of  the  United  States  to  issue  writs  of 

dare  and   the   remedies  prevailing  in  mandamus  is  confined  exclusively  to 

and  administered    by    the    courts  of  those    cases    in   which   they   may    be 

equity  —  that  is,  by  a  court  and  jury."  necessary  as  ancillary  to,  or  in  aid  of, 

4.  Brisenden  v.  Chamberlain,  53  Fed.  a  jurisdiction  already  acquired.  They 
Rep.  307,  holding  that  a  statutory  have  no  authority  in  any  case  to  issue 
action  for  death  by  wrongful  act  is  a  writ  of  mandamus  as  an  original 
removable,  citing  Gordon  v.  Longest,  writ.  The  construction  placed  upon 
16 Pet.  (U.  S.)i03;  Texas,  etc.,  R.  Co.  v.  the  first  clause  of  section  14  of  the  Ju- 
Cox,  145  U.  S.  594;  Dennick  v.  Central  diciary  Act  of  September  24,  1789,  con- 
R.  Co.,  103  U.S.  II;  Exp.  McNiel,  13  tinued  in  force  in  section  716,  Rev. 
Wall.  (U.  S.)  243;  and  Van  Norden  v.  Stat.  1878,  denies  authority  to  the  Cir- 
Morton,  99  U.  S.  378.*  See  also  Elliott  cuit  Courts  of  the  United  States  to 
V.  Shaler,  50  Fed.  Rep.  454,  a  proceed-  issue  writs  of  mandamus  except  as  an- 
infT  for  a  probate  sale.  ciliary  to,  or  in  aid  of,  a  pre-existing 

5.  Indiana  v.  Lake  Erie,  etc.,  R.  jurisdiction;  and  it  has  been  held  that 
Co.,  85  Fed.  Rep.  i,  an  action  begun  the  present  Acts  of  Congress  defining 
by  the  state  on  the  relation  of  a  ciiy  in  the  jurisdiction  of  those  courts  have 
a  state  court  of  Indiana  to  procure  a  not  enlarged  their  jurisdiction  in  re- 
^nt  of  mandamus  to  compel  the  spect  to  writs  of  mandamus.*'  The 
change  and  reconstruction  of  an  over-  court  then  laid  down  the  proposition 
licad  crossing  theretofore  erected  by  stated  in  the  text,  to  which  the  follow- 
^  defendant  over  and  across  a  high-  ing    cases    were    cited:      M'lntire    v, 
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pending  in  the  federal  Circuit  Court.  ^ 

/.  Quo  Warranto  Proceedings.  —  An  information  in  the 
nature  of  quo  warranto  is  usually  deemed  a  civil  suit  and  remov- 
able if  the  other  conditions  exist.*  Since  the  state  is  a  party  to 
the  proceeding,  it  is  not  removable  on  the  ground  of  diverse 
citizenship,'  but  only  when  the  record  presents  a  federal  question.^ 

g.  Habeas  Corpus  Proceedings.  —  A  proceeding  for  a  writ 
of  habeas  corpus  is  a  suit,^  but  the  matter  in  dispute  is  not 
regarded  as  having  a  money  value,  and  therefore  the  federal  court 
cannot  acquire  jurisdiction  by  removal.^ 

h.  Proceedings  for  Injunction  or  Prohibition  —  iidiuetion 

•nito.  —  The  United  States  Revised  Statutes  provide  that  "  the 
writ  of  injunction  shall  not  be  granted  by  any  court  of  the  United 
States  to  stay  proceedings  in  any  court  of  a  state,  except  in  cases 
where  such  injunction  may  be  authorized  by  any  law  relating  to 
proceedings  in  bankruptcy."^  It  follows  that  a  suit  for  an 
injunction  to  stay  proceedings  in  a  state  court  cannot  be  removed 
to  a  federal  court  prior  to  the  granting  of  an  injunction.^  But  if 
a  preliminary  injunction  has  already  been  granted  by  the  state 

Wood,   7   Cranch   (U.   S.)    504;     Bath  to  its  own  process  to  try  the  right  of 

County  V,  Amy,  13  Wall.  (U.  S.)  244;  the  corporation  to  exercise  corporate 

Graham   v.   Norton,    15   Wall.  (U.  S.)  powers  within  the  territorial  limits  of 

427;    Heine  v.  Levee  Com'rs,  19  Wall,  the  state  is  a  suit  of  a  civil  nature,  and 

(U.  S.)  655;  Greene  County  v»  Daniel,  removable  to  a  federal  court  If  it  pre- 

102   U.   S.    187;    Davenport  v.  Dodge  sents  a  case  arising  under  the  laws  of 

County,  105   U.  S.  237;   Louisiana   v,  the  United  States.     Ames  v.  Kansas, 

Jumel,   107  U.  S.  /ii;    Rosenbaum  v,  iii  U.  S.  449.     For  a  similar  case  see 

Bauer,  120  U.  S.  450  [affirming  Rosen-  Illinois  v.   lUinols  Cent.    R.    Co.,    33 

baum  V,  Board  of  Supervisors,  28  Fed.  Fed.  Rep.  721. 

Rep.  223];  Smith  v.  Bourbon  County,  S.  See  infra^  I.  16.  a.    (2)    Where  a 

127  U.  S.  105;  American  Union  Tel.  Co.  State  Is  a  Party, 

V,  Bell  Telephone  Co.,  i  Fed.  Rep.  698;  4.  To  Determine    Title  to  OiBoo.  — A 

U.   S.   V,  Pearson,  32  Fed.  Rep.  309;  quo  warranto  proceeding  by  a  relator 

State   V.   Columbus,   etc.,   R.   Co.,   48  in  the  name  of  the  state  to  determine 

Fed.   Rep.  626;   In  re  Vintschger,  50  the   defendant's   title  to  the  office  of 

Fed.  Rep.  459;  Gares  r.  Northwest  Nat.  president  of  a  state  corporation  was 

Bldg.,  etc.,  Assoc,  55  Fed.  Rep.  209;  held  not  to  be  removable  in   Place  v. 

Fuller  V,   Aylesworth,    75   Fed.    Rep.  Illinois,  69  Fed.  Rep.  481. 

699;    In    re    Forsyth,    78    Fed.    Rep.  In  State  v,  Bowen,  8  S.  Car.  382,  it 

296.     See  also  Woodruff  v.  New  York,  was  held  that  quo  warranto  to  deter- 

etc.,   R.   Co.,   59  Conn.   63;    State   v,  mine  the  title  to  the  office  of  president 

Johnson,   29   La    Ann.   399.     Compare  tial   elector  did  not  present  a  federal 

Tennessee  v,  Whit  worth,  117  U.  S.  129,  question  and  was  therefore  not  remov 

139;  New  Orleans,  etc.,  R.  Co.  v.  Mis-  able, 

sissippi.  102  U.  S.  T35.  5.  Exp,  MilHgan,  4  Wall.  (U.  S  )  112. 

1.  In  Washington  v.  Northern  Pac.  6.  Kurtz  v,  M6ffitt.  115  U.  S.  487. 
R.  Co.,  75  Fed.  Rep.  333,  an  action  for  See  also  Barry  v,  Mercein,  5  How. 
mandamus  against  a  railroad  company  (U.  S.)  103;  Pratt  v,  Fitzhugh,  i  Black 
and  a  receiver  thereof  appointed  by  a  (U.  S.)  271. 

federal  Circuit  Court  to  control    the  7.  Rev.  Stat.  U.  S.,  §  720. 

official  conduct  of  the  receiver  was  re-  8.  Lawrence  v,    Morgan's    R.,  etc., 

moved   into  the   federal   court,  and  a  Co.,  721  U.  S.  634;  Diggs  v  Wolcott,  4 

motion  to  remand  was  denied.  Cranch  (U.  S.)  179;  Edwards  Mfg.  Ca 

2.  Agaiait  Oorporation.  —  A  suit  v.  Sprague,  76  Me.  53.  See  also  Bon« 
brought  by  a  state  in  one  of  its  own  durant  v.  Watson,  103  U.  S.  288;  Rog- 
courts  against  a  corporation  amenable  ers  v,  Rogers,  i  Paige  (N.  Y.)  184. 
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court,  the  inhibition  of  the  statute  does  not  apply  so  as  to  pre« 
vent  a  removal.^  And  a  suit  brought  to  enjoin  the  enforcement 
o(  a  fraudulent  judgment  is  not  within  the  category  of  suits  to 
stay  proceedings  in  a  state  court.* 

iMtioB  for  a  Writ  of  FiohlMtion  is  a  suit|*  but  it  is  doubtless  irre* 
movable  for  the  reason  just  stated  in  respect  of  injunction  suits 
for  a  like  purpose.^ 

I.  Eminent  Domain  Proceedings.  —  An  application  to  state 
railroad  commissioners  to  obtain  their  approval  of  contemplated 
proceedings  to  condemn  land  by  eminent  domain  is  devoid  of 
the  characteristics  of  a  suit,  and  is  not  removable.*  So  a  pro- 
ceeding to  take  land  by  eminent  domain  begun  before  commis- 
sioners appointed  to  appraise  the  land  is  in  the  nature  of  an 
inquest  to  ascertain  its  value,  and  not  a  suit  at  law  in  the  ordinary 
sense  of  the  term,  and  is  therefore  not  removable.*  But  on 
appeal  from  the  award  of  the  commissioners,^  or  on  a  hearing  of 
their  report  in  court,  with  parties  and  pleadings,'*  it  takes  the 
form  of  a  suit  at  law  and  may  be  removed  to  a  federal  court  if 
the  other  conditions  for  removal  exist.  Where  the  proceeding 
was  originally  instituted  in  a  state  court,  and  conducted  like  an 
ordinary  lawsuit,  it  is  a  removable  suit  at  its  inception.* 

1.  Hum  p.  Fisher,  29  Fed.  Rep.  8oi,  terson,  98  U.  S.  406;  Pacific  R.  Removal 

*^ere,  however,  the  court  expressed  its  Cases,  115   U.  S.  19;    In  re  Tarnecke 

^Pioion  thai  there  was  no  sound  reason  Ditch,  69  Fed.  Rep.  164.     See  also  Hart- 

^or  the  distinction;  Smith  v,  Schwed,  6  ford,  etc.,  R.  Co.  v,  Montague,  94  Fed. 

'^^d.  Rep.  455;    Bondurant  v,  Watson,  Rep.  227;  Fuller  v,  Colfax  County,  14 

10}  U.  S.  287.  Fed.  Rep.  177. 

I.  Marshall   v.   Holmes,   141   U.   S.  7.  Mississippi,  etc..  Boom  Co.  v.  Pat- 

589.  terson,  98  U.  S.  406;  Pacific  R.  Removal 

8.  Weston  v,  Charleston,  2  Pet.  (U.  Cases,  115  U.  S.  i;  Warren  v.  Wiscon- 

S.)4*9.  sin  Valley  R.  Co.,  6  Biss.  (U.  S.)  598. 

4.  See  In  re  Bininger,  7  Blatchf.  (U.  See  also  Hudson  River  R.,  etc.,  Co.  v, 
S')  159:  Rogers  v  Cincinnati,  5  Mc-  Day,  54  Fed.  Rep.  545;  Mt.  Washington 
Lean  (U.  S.)  337;  and  article  Prohibi-  R.  Co.  v,  Coe,  50  Fed.  Rep.  637;  Climon 
TiOM,  vol.  16,  p.  1 102.  V,  Missouri  Pac.  R.  Co.,  122  U.  S.  469 

5.  New  Vork,  etc.,  R.  Co.  v,  Cockcroft,  8.  In  re    Jarnecke    Ditch,   69    Fed. 

46  Fed.   Rep.   881,   where   the    court.  Rep.  i6z,  a  drainage  proceeding  under 

after  citing   the    state    statute,   said:  the  Indiana  statute,  contemplating  the 

"This  proceeding  involves  only   the  taking  of  land  for  the  improvement 

consent  of  the  railroad  commissioners  and  assessment  of  benefits,  distinguish^ 

to  the  taking  of  the  land.     The  land  ing  In  re  Chicago,  64  Fed.  Rep.  897. 

cannot  be  taken  in  it,  nor  can  the  com-  9.  Postal  Tel.  Cable  Co.  v.  Southern 

pensatioQ  for  the  land   be  fixed  in  it.  R.  Co.,  88  Fed.  Rep.  803;  Sugar  Creek, 

M  they  approve,  the  railroad  company  etc..   R.  Co.   v,  McKell,  75  Fed.  Rep. 

can  proceed  further;  if  they  do  not  ap-  34;  Kansas  City,  etc.,  R.  Co.  v,  Inter- 

prove,  it  cannot.     No  issue  is  defined  state  Lumber  Co.,  37  Fed.  Rep.  3,  36 

lorthem  to  try,  or  guide  laid  down  for  Fed.  Rep.  9;  Banigan  r.  Worcester,^ 

them  to  follow,  in  determining  whether  Fed.  Rep.  392;    Colorado  Midland  R. 

they  shall  grant   or  refase   their  ap-  Co.  c^.  Jones,  29  Fed.  Rep.  193;  Mineral 

proval.    ♦     *     »     They    render    no  Range  R.  Co.  v,  Detroit,  etc..  Copper 

lodgment,  but    merely    declare  their  Co.,  25  Fed.  Rep.  515;  Northern  Pac. 

own  approval  or  disapproval  of  further  Terminal  Co.  v,  Lowenberg,  18  Fed. 

proceedings."       Sec     also    White    v.  Rep.    339;    Chicago     r.    Hutchinson, 

roiUdelphia,  8  Phila.  (Pa.)  243.  15  Fed.   Rep.   129;  Matter  of  Barnes- 

9*  Mississippi,  etc..  Boom  Co.  v,  Pat-    ville,  etc.,  R.  Co.,  4  Fed.  Rep.  10,  8 
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/  Proceedings  Relating  to  Taxation.  —  An  original 
assessment  of  property  for  taxation,  made  by  assessors,  is  not  a 
suit ;  ^  nor  in  ordinary  cases  is  an  appeal  from  such  assessment  a 
suit.*  But  an  appeal  from  an  assessment,  if  referred  to  a  court 
and  jury,  or  merely  to  a  court,  to  be  proceeded  in  according  to 
judicial  ipethods,  may  become  a  suit.*  And  where  the  legality 
and  constitutionality  of  taxes  and  assessments  are  subjected  to 
judicial  examination  by  an  action  against  the  collecting  officer, 
by  a  bill  for  injunction,  by  certiorari,  or  by  other  modes  of  pro- 
ceeding, a  suit  arises  which  may  come  within  the  cognizance  of 
the  federal  courts  by  removal.* 

k.  Proceedings  Relating  to  Wills  and  Administration 

—  Prooeadings  Belatlng  to  WilU.  —  While  it  is  well  settled  that  the 
federal  courts  have  no  probate  jurisdiction,*  there  is  a  conflict  of 
authority  as  to  the  removability  of  proceedings  or  suits  to  estab- 
lish or  set  aside  wills.     It  has  been  held  that  a  contest  in  the 

McCrary  (U.  S.)  216.     See  also  Minne-  ducted  in  a  court  of  general  jurisdic- 

apolis,  etc.,  R.  Co.  v,  Nestor,  50  Fed.  tion.     Distingttished  in  In  re  Jarnecke 

Rep.    I.      Compare   Hartford,   etc.,    R.  Ditch,  6g  Fed.  Rep.  167,  which  was  a 

Co.  V.  Montague,  94  Fed.  Rep.  227.  similar  proceeding,  but  in  the  exercise 

In  Searl  v.  School  Dist.  No.  2,  124  U.  of  the  power  of  eminent  domain.     On 

S.  197,  a  petition  was  filed  by  a  school  the  other  hand,  it  has  been  held  that  a 

district  in  the  County  Court  of  Colo-  proceeding  in  a  state  court  to  collect 

rado    for    condemnation   of    land    for  delinquent   taxes   where   the   primary 

school  purposes,  and  it  was  held  that  object  is  to  have  the  validity  of  the  tax 

it  was  removable  to  the  federal  court  judicially  determined  and  all  defenses 

by  a  landowner  who  was  a  citizen  of  cut  off ,  has  all  the  elements  of  a  suit 

another  state,  since  it  was  an  adver-  within  the  meaning  of  the  removal  act. 

sary  judicial   proceeding  from   the  be-  In  re  Stutsman  County,  88  Fed.  Rep. 

ginning    although    the    state    statute  337.  disapproving  In  re  Chicago,  64  Fed. 

provided  for  the  ascertainment  of  dam-  Rep.  897,  above  cited. 

ages   by  a  commission  of  three   free-  2.  Upshur  County  v.  Rich,  135  U.  S. 

holders,    unless    at    the    hearing    the  470,  v/here  the  court  said:     *'  By  the 

defendant  should  demand  a  jury.  laws  of  all  or  most  of  the  states  tax* 

In  Kohl  V.  U.  S.,  91   U.  S.  367,  Mr.  payers  are  allowed  to  appeal  from  the 

Justice  Strong,  delivering  the  opinion  assessment  of  their  property  by  the  as- 

of  the  court,  said:  "It  is  difficult  *  *  ♦  sessor  to  some  tribunal  constituted  for 

to  see  why  a  proceeding  to  take  land  that  purpose,  sometimes  called  a  board 

in     virtue    of    *    ^    *    eminent    do-  of  commissioners  of  appeal;  sometimes 

main,  and  determining  the  compensa-  one    thing,    and    sometimes    another, 

tion  to  be  made  for  it,  is  not,  within  the  But  whatever- called,  it  is  not  usually  a 

meaning  of  the  statute,  a  suit  at  com-  court,  nor  is  the  proceeding  a  suit  be- 

mon  law,  when  initiated  in  a  court."  tween  parties;  it  is  a  matter  of  admin- 

1.  Upshur  County  v.  Rich,  135  U.  S.  istration,  and  the  duties  of  the  tribunal 

472.  are  administrative,  and  not  judicial  in 

Exerdie  of   Taxing  Power.  —  It    has  the  ordinary  sense  of  that  term,  though 

been  held  that  a  proceeding  which  is  a  often  involving  the  exercise  oi  quasi- 

mece  exercise  of  the  taxing  power  is  judicial   functions.     Such  appeals  are 

administrative,  not  judicial,  and  is  not  not  embraced  in  the  removal  act.*' 

removable   to  a  federal  court.     In  re  S.  Upshur  County  v.  Rich,  135  U.  S. 

Chicago,   64  •  Fed.    Rep.   897,   holding  473. 

that  a  proceeding  solely  for  the  purpose  4.  Upshur  County  v.  Rich,  135  U.  S. 

of  raising  money  by  the  exercise  of  the  473. 

taxing  power  for  the  construction  of  a  5.  Ellis  v.  Davis,  109  U.  S.  485; 
public  improvement  is  not  a  suit,  al-  Gaines  v.  Fuentes,  92  U.  S.  10;  Burn- 
though  such  proceedings  may  be  con-  side's  Succession,  34  La.  Ann.  730. 
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original  proceeding  to  probate  a  will,  or  on  appeal  from  the  pro- 
bate court,  is  removable  where  it  is  of  an  adversary  nature,  with 
parties  before  the  court,  and  the  decision  therein  is  to  be  final ;  * 
and  on  the  other  hand  that  a  proceeding  to  probate  a  will  in  the 
probate  court  or  on  appeal  therefrom  is  not  removable ; '  that  a 
statutory  action  to  contest  a  probated  will  is  removable,'  and 
again  that  it  is  not  removable.^  It  has  been  held  that  an  action 
to  establish  a  lost  will  is  removable.'^  A  suit  brought  against  a 
devisee  by  strangers  to  the  estate  to  annul  the  will  as  a  muniment 
of  title  and  to  limit  the  operation  of  the  decree  admitting  it  to 
probate  is  a  removable  suit.* 

Adminiitration  Proeeedingt.  —  A  proceeding  to  establish  a  claim  in 
the  probate  court  against  a  decedent's  estate  is  a  suit,  and 
removable.''  And  so  is  a  contest  on  a  proceeding  for  distribution 
in  a  probate  court.® 

Frooeeding  for  Probate  Bale.  —  A  special  proceeding  by  a  personal 
representative  to  obtain  a  license  to  sell  the  lands  of  a  decedent 
to  procure  assets  for  the  payment  of  debts  is  removable.* 

HiMallaaeoiifl    Proeeedingt    in    Probate    Conrt.  —  Proceedings    for    the 

!•  Franz  v,  Wahl,   8i   Fed.   Rep.  9;  struction  of  a  will,  or  the  enforcement 

Brodhead  v.  Shoemaker,  44  Fed.  Rep.  of  a  decree  admitting  it  to    probate, 

S^S*    See  also  Tibbatcs  v.  Berry,  10  B.  there  is  no  more  reason  why  the  federal 

Moo.  (Ky.)  490.     Compare    Fraser  v.  courts  should  not  take  jurisdiction  of 

Jennison,  106  U.  S.  191;  Reed  v.  Reed,  the  case  than  there  is  that  they  should 

31  Fed.  Rep.  49.  not  take  jurisdiction  of  any  other  con- 

*•  ^^  re  Cilley,    58   Fed.    Rep.  977;  troversy    between    the   parties.'*     See 

/»  re  Aspinwall,   83   Fed.    Rep.    851.  also   Everhart    r.    Everhart,    34    Fed. 

Compare  Fallen  v.  Cilley,  46  Fed.  Rep.  Rep.  82. 
892.  7.  Clark  v.  Bever,  139  U.  S.  96;  Hess 

3.  Richardson  c  Green,  61  Fed.  Rep.  v,  Reynolds,  113  U.  S.  73.     See  also  In 
423.    See  also  Gaines  v,  Fuentes,  92  re  Foley,  76  Fed.  Rep.  395. 

U.S.  18;  Ellis  V,  Davis,  109  U.  S.  485;  Contra.  — In   Du  Vivier   v.  Hopkins, 

American  Bible  Soc.  v.  Price,  no  U.  S.  116  Mass.  125,  it  was  held  *.hat  a  claim 

61;  In  re  Aspinwall,  83  Fed.  Rep.  852;  filed  by  a  creditor  ajifainstthe  insolvent 

Upshur  County  r.  Rich,  135  U.  S.  476,  estate  of  a  decedent  in  the  course  of 

where  the  court  said:     "Although  the  settlement   in   the   probate  court   was 

granting  of  probate  of  a  will  is  not  or-  not    a    removable   controversy.      I'he 

dinarily  a  suit,  yet,  if  a  contestation  court  said:     **  It   is  at  least  doubtful 

arises,  and  is  carried  on  between  par-  whether  a  claim  against  an  insolvent 

lies  litigating  with  each  other,  the  pro-  or  bankrupt  estate  is  a  *  suit '  in  any 

ceeding  then  becomes  a  suit."  sense,  under  the  judiciary  acts  of  the 

4.  Reed  v.   Reed,  31    Fed.  Rep.  49,  United  States.     Coit  v,   Robinson,   19 
distinguishing  Gaines  v,  Fuentes,  92  U.  Wall.  (U.  S.)  284. *• 

S.  10.  See  also  Oakley  v.  Taylor,  64  Application  by  Widow  for  Yoar't  Sap- 
Fed.  Rep.  245;  Cilley  i-.  Patten,  62  port. —  In  McElmurray  v.  Loomis,  31 
Fed.  Rep.  498.  Fed.  Rep.  395,  the  court  inclined  to  the 

6  Soathworth  v.  Adams,  4  Fed.  Rep.  opinion  that  an  application  by  a  widow 

If  9  Biss.  (U.  S.)  521,  a  case  decided  to  a   probate  court   to  have  a  year's 

under  the  Act  of  1875,  and  one  whereof  support  awarded  to  her  out  of  her  de- 

the  stale  court  in   the   particular  in-  ceased   husband's   estate    was  a  mere 

stance  had  jurisdiction.  incident  to  the  administration,  and  not 

••  Gaines  v.  Fuentes,  92  U.  S.    10,  removable, 

^here  ihe  court  said:     "  Whenever  a  8.  Craigie  r.   McArthur,  4  Dill.  (U. 

controversy   in  a  suit    between    such  S.)  474. 

parties  [citizens    of    different    states]  9.  Elliott   v,   Shuler,    50  Fed.    Rep. 

wises  respecting  the  validity  or   con-  454. 
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appointment  or  removal  of  executors  or  administrators.^  and  pro- 
ceedings in  the  probate  court  to  determine  the  question  whether 
the  property  of  a  deceased  person  is  separate  or  community  prop. 
erty,*  are  not  removable. 

A  BUI  for  tiM  Conftmotloa  of  a  wm  is  removable.* 

Bill  bj  Tnutoo  for  laftmotiom.  —  In  one  case  it  was  declared  doubtful 
whether  the  federal  court  could  have  jurisdiction  by  removal  of  a 
bill  by  trustees,  appointed  under  state  laws,  for  instructions  in  the 
settlement  of  a  decedent's  estate.* 

/.  Ancillary  Proceedings  —  (i)  /«  General.  —  It  is  the  main 

suit  or  controversy  between  the  parties  that  is  removable,  and 
not  a  mere  sequence  or  dependency  of  a  suit,'  and  where  a  pro- 
ceeding in  a  state  court  is  merely  incidental  and  auxiliary  to  an 
original  action  in  that  court,  it  cannot  be  removed  to  the  federal 
court.^     But  the  fact  that  a  bill  in  equity  is  intended  to  aid  a 

1.  Burnside's     SuccesBion,    34    La.  sail,    and    therefore    not    removable; 

Ann.  728.  reaching    this    conclusion    upon    the 

8.  In  re  Foley,  80  Fed.  Rep.  949,  dis'  ground  that  the  proceeding  was  under 

tinguishing  Foley  v.   Hartley,  72  Fed.  the     state     statute    and     necesBarily 

Rep.  571.  brought  in   the  court  which  rendered 

8.  Security  Co.   v,  Pratt,   65   Coon,  the  original  judgment,  and  was  in  fact 

161.  a  proceeding  to  enable  the  state  court 

4.  Gordon  v.  Green,  113  Mass.  261.  to  determine  whether  its  process  had 

5.  Webber  v.  Humphreys,  5  Dill.  (U.  been  misapplied.  The  case  was  fol" 
S.)  225.  lowed  in  Flash  r.  Dillon,  22  Fed.  Rep.  z, 

6.  Chappell  v,  Chappell,  86  Md.  544;  a  proceeding  for  trial  of  the  right  of 
Cole  V.  La  Chambre,  31  La.  Ann.  44;  property;  King  v.  Shepherd,  20  Fed. 
Hospes  V,  Northwestern  Mfg.,  etc..  Rep.  337:  Hocbstadter  v.  Harrison,  71 
Co.,  22  Fed.  Rep.  565.  See  also  Jack-  Ga.  21,  and  in  Besser  v,  Munford,  63 
son  V.  Gould,  74  Me.  578;  West  v.  Au-  Ga.  446.  See  also  Harrison  v.  Shorter, 
rora  City,  6  Wall.  (U.  S.)  739;  and  59  Ga.  512;  Bondurant  v,  Watson,  103 
supra,  p.  169,  note  i.  U.  S,  281. 

'*  Nothing  less  than  a  whole  cause  Where  Origloal  Bait   Is   Bamorsd. — 

can  be  removed  into  the  Circuit  Court  '*  Where,  however,  a  claim  is  filed  to 

of  the  United  States  under  the  Acts  of  property  levied  on  under  attachment. 

Congress.     A  part  of  the  cause,  or  a  and   the  attachment  is  removed,  and 

controversy    incidental    to    the    main  the  claimant  is  a  resident  of  the  same 

cause,  cannot  be  so   removed."     Per  state    as    the    defendants,    the    claim 

Gray,  C.  J.,  in  Du  Vivier  r.  Hopkins,  should   be   removed  with   the  attach- 

116  Mass.  128.  ment.'*     Hochstadter  v.  Harrison,   71 

Trial  of  Sight  of  Property.  —  In  Alex-  Ga.  21. 

andria  First  Nat.  Bank  v.  Turnbull,  16  Controversy  Tonehing  Beosivership. «- 

Wall.  (U.  S.)  190,  it  appeared  that  the  Where  a  court  appoints  a  receiver  in  a 

bank  had  obtained  a  judgment  in  the  suit,  a  controversy  in  that  court    be- 

state  court  against  a  debtor,  and  levied  tween  the  receiver  and  a  claimant  of 

an    execution     upon    certain    cotton,  the  fund  or  between  claimants  is  not 

Turnbull    &.    Co.    asserted    a    claim  removable.     Buell  v.  Cincinnati,  etc., 

thereto  as  owners,  and  gatre  bond,  as  Constr.  Co.,  9  Fed.  Rep.  351. 

required   by   the  state    statutes;    and  loit  Relating  to  •nooession. —  In  Filer 

under  the  provisions  of  the  statute  the  v.  Levy,  17  Fed.  Rep.  609,  it  was  held 

state  court  ordered  an  issue  to  be  tried  that  a  suit  for  account  by  the  executor 

before  a  jury  to  determine  the  right  of  of  a  deceased  partner  against  the  sur- 

property  levied  on.     Thereupon  Turn-  viving   partner  who   had   qualified  as 

bull  &  Co.  filed  a  petition  for  the  re-  liquidating  partner  was  not  auxiliary 

moval    of    the  cause.     The    Supreme  to  the  settlement  of  the  succession  and 

Court  held  that  the   proceeding   was  was  removable, 

auxiliary  and  incidental  to  the  original  Procstdiiig  to  dniot  Tltla.  —  A  special 
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court  of  law,  or  to  prevent  a  party  from  availing  himself  of  an 
inequitable  suit  or  defense  in  a  court  of  law  in  another  pending 
action,  does  not  deprive  the  bill  of  its  character  as  an  original 
sait.^  Where  the  relief  sought  in  the  new  proceeding  could  have 
been  obtained  on  mere  petition  in  the  original  suit,*  or  by  setting 
^P  a  defense  therein,*  it  may  be  considered  as  ancillary  and  not 
removable. 

(2)  Garnisknunt  Proceedings.  —  A  proceeding  in  garnishment 
i^^  merely  auxiliary  to  the  original  action,  and  if  the  latter  cannot 
be  removed  the  former  cannot  be."* 

(3)  Proceedings  Connected  with  Judgments  — 1»  a«neral.  —  There 

can  be  no  removal  of  a  proceeding  which  is  a  mode  of  relief 

inseparably  connected  with  an  original  judgment.*     But  a  suit  is 

iiot  necessarily  ancillary  because  it  grows  out  of  matters  already 

^'^'gated  and  adjudicated  between  one  of  the  defendants  and  the 

plaintiff.* 

^  ^d  of  jadgmmt.  —  A  suit  in  equity  in  aid  of  a  judgment  and 
proceedings  at  law,  to  regulate  and  perfect  rights  already 
(Jet^tmined,  is  ancillary,  and  not  removable.^ 

St&ltilory  proceeding  in  a  court  to  con-  5.  Thus  a  proceeding  under  the  oc- 

^rm  s^tcs  of  land  by  a  sheriff  or  other  cupying  claimant  law  of  lovfa  lor  the 

nablic  officer,  being  in  substance  a  bill  value  of  Improvremenls  after  judgoient 

lA  chaacer/  to  quiet  title,   is  remov-  in  ejectment  was  held  not  to  be  remov- 


able.   Parker  v.   Overman,   18   How,  able.     Chapman  v.  Barger,  4  Dill.  (U. 

(U.  S.)  137.  S.)  557. 

1.  Thtts,  in  Charter  Oak  F.  Ins.  Co.  6.  Hatch  v.  Preston,  1  Biss.  (U.  S.) 
f.  Star  Ins.  Co.,  6  Blatchf.  (U.  S.J  aoS,  19;  Peltus  v,  Georgia  R.,  etc.,  Co.,  3 
pending;  an  action  at  law  qq  a  policy  of  Woods  (17.  $.)  6^9. 
reiasarance  the  plaintiff  brought  a  suit  Oppo^ltloxi  to  Executory  Prooosi  in  Lou- 
iaequiiyin  the  same  court  to  reform  islvia.  —  Where  a  suit  was  instituted 
and  correct  the  policy  on  the  ground  of  in  Louisiana  on  a  petition  for  executory 
misiake  and  to  enjoin  the  defendant  process,  on  a  title  importing^  con f es- 
froiQ  setting  up  certain  specified  mat-  sion  of  judgment,  executory  process 
ters  in  defense  to  the  action  at  law.  It  had  been  ordered,  and  the  debtor  had 
Was  held  that  the  suit  in  equity  was  filed  an  opposition,  denying  the  plain- 
removable,  tiff's  right  and  asking  the  revocation  of 

%  Wolcott  V.  Aspen  Min.,  etc.,  Co.,  the  order,  it  was  held  that  the  opposi- 

34  Fed.  Rep.  822.  tion  was  removable,  since  the  order  of 

8.  Richmond,  etc..  R.  Co.  v.  Flndley,  seizure  and  sale  did  not  constitute  a 

32  Fed.  Rep.  641.  judgment  to  which  the  opposition  was 

1  Buford  V.  Stroiher,  3  McCrary  (U.  merely  auxiliary.     Lockhart  v.  Morey, 

^•)253, 10  Fed.  Rep.  406;    Pratt  v,  Al-  31  Fed,  Rep.  497.     See  also  Boatmen  $ 

bright,  9  Fed.  Rep.  634,  10  Biss.  (U.  S.)  Sav.    Bank  v.  Wagenspack,  4  Woods 

5";  PoMe    V.  Thatcherdeft,    19   Fed.  (U.  SJ  130,  12  Fed.  Rep.  66. 

^^P- 49.  in  which  cases  judgment  had  7.  Thus,  in   Ladd  v.  West,  55  Fed. 

"*en   entered    up  in   the  state    court  Rep.  353.  the  plaintiff  recovered  judg- 

^^aiast  the  defendants   and  the  gar-  ment  against  the  defendant,  an  adjoin- 

nishee  proceedings  were  supplemental  ing  landowner,   for  damages  in   con- 

^hereio;  King    v.    Shepherd,   20  Fed.  ducting  his  business  in  such  a  manner 

'^^P' 337;  Weeks  v.  Billings,  55  N.  H.  as  to  constitute  a  nuisance.     Later  he 

371.  a  petition  for  removal  before  judg-  brought  another  action  at  law  against 

ment  in  (he  main  suit,  where  the  eourt  the  same  defendant,  alleging  the  same 

said: '<  xtiere  is  no  provision  by  which  kind  of  a  grievance  at  a  subsequent 

^°€  proceeding  can   be    brought  to  a  perioJ,  and  still  later  a  suit  in  equity 

close,  unless  the  trustee  and  the  de-  against  the  former  defendant  and  his 

lendant  are  in  the  same  court."  partner,  setting  up   the   former  Judg- 
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For  Belief  ▲gainit  Judgment.  —  If  a  proceeding  to  annul  a  judgment 
is  merely  tantamount  to  the  common-law  practice  of  moving  to 
set  aside  a  judgment  for  irregularity,  or  to  a  writ  of  error,  or  to 
a  bill  of  review  or  an  appeal,  it  is  to  be  deemed  a  supplementary 

ment  and  the  pendency  of  the  later  why  they  should  not  be  bound  by  the 
action  at  law,  and  praying  for  a  consoli-  judgment.  It  was  held  that  this  latter 
dation,  perpetual  injunction,  and  the  proceeding  was  merely  a  continuance 
assessment  and  recovery  of  damages  of  the  original  action  and  was  not  re- 
accruing  subsequent  to  the  proceed-  movable  by  the  nonresident  defend- 
ings  at  law,  by  reason  of  the  wanton  ants,  as  the  other  defendant  was  a 
and  reckless  manner  of  doing  business,  resident. 

It  was  held  that  the  suit  in  equity  was        Suite  to  Subject  Beal  Eetate.  —  In  Kala- 

a  part  and  parcel  and  continuance  of  mazoo  Wagon  Co.  v.  Suavely,  34  Fed. 

the  original  litigation,  and  not  remov-  Rep.  823,  a  suit  in  equity  by  a  judg- 

able.     The  court  said:    "  I  have  doubt  ment  creditor  to  reach  and  subject  to 

as  to  the  power  of  this  court,     *    *    *  the  payment  of  the  judgment  real  es- 

upon  a  motion  to  remand  merely,  to  tate  claimed  by  a  third  party,  the  latter 

order  the  pleadings  recast  for  the  pur-  being  the  principal   defendant  and    a 

pose  of    separating    law    and    equity  stranger  to  the  first  proceeding,  was 

matter  and   compelling  the  claim  for  held  to  be  removable, 
damages  to  be  stated  al   law,  with  a        In  Bondurant  v.  Watson,  103  U.  S. 

view   of   holding   jurisdiction   of  that  281,  affirming  Watson  v,  Bondurant,  2 

part  of  the  controversy  for  which  the  Woods  (U.S.)  166,  a  judgment  creditor 

remedy  is  at  law,  and  remanding  that  levied  on  real  estate  as  the  property  of 

part  cognizable  in  an  equity  proceeding  his    debtor,  and    was    about    to    sell, 

in  aid  of  the  judgmentand  proceedings  Watson,  whose  title  came  through  the 

at  law  in  the  state  court.     Having  such  judgment  debtor,  claimed  the  property 

doubt,  I  do  not  undertake  upon  this  and  contended  that  it  was  not  liable  to 

motion  to  determine  definitely  whether  the  plaintiff's  judgment,  and  brought 

a  claim  for  damages  of  this  character  suit  in   the  state  court  to  enjoin   the 

is,  in  an  equitable  sense,  incident  to  judgment  creditor  from  selling,  and  it 

the  injunction  jurisdiction,  and  there-  was  held  to  be  a  new,  independent, 

fore  cognizable  in  equity,  but  remand  and  removable  controversy, 
the  whole  case  as  presented  by  the  rec-        A  bill  to  enforce  possession  of  prop- 

ord   in   its  present  shape."     See  also  erty  after  a  decree  in  a  former  suit  ad- 

Wolcott  V.  Aspen   Min.,  etc.,  Co.,  34  judicating  the  title  to  be  in  the  plaintifif 

Fed.  Rep.  821.  is    ancillary  though    purchasers  from 

*'  Where  the  supplemental  proceed-  the  original  defendant  are  joined   as 

ing  is  in  its  character  a  mere  mode  of  codefendants  in  the  new  suit.     Wolcott 

execution  or  of  relief,  inseparably  con-  v.  Aspen  Min.,  etc.,  Co.,  34  Fed.  Rep. 

nected  with  the  original  judgment  or  821. 

decree,  it  cannot  be  removed,  notwith-        A  Proceeding  Againit  a  Stockholder  of  a 

standing  the  fact  that  some  new  con-  Corporation,  under  a  statute  providing 

troversy  or  issue  between  the  plaintiff  that  after  execution  against  a  corpora- 

in  the  original  action  and  a  new  party  tion   returned  nuila  bona  the  judgment 

may    arise    out    of    the   proceeding."  creditor  may,  upon  motion  and  notice 

Buford  V.  Strother,  3  McCrary  (U.  S.)  in    writing    to    a    stockholder    to    be 

253.  charged  to  the  extent  of  unpaid  stock. 

Proceeding  to  Bind  Nonresident  Defend-  obtain  an  execution  against  him,  is  not 

ante.  —  In  Fairchild  v.  Durand,  (N.  Y.  an  ancillary  but  an  independent  suit 

Super.  Ct.  Spec.  T.)  8  Abb.  Pr.  (N.  Y.)  removable  to  a  federal  court.     Lacka- 

305,   an   action   was  brought    against  wanna  Coal,  etc.,  Co.  v.  Bates,  56  Fed. 

several  joint  contractors,  one  of  whom  Rep.     737,     disapprovirig     Webber    v, 

was  a   resident  of  the  state,  and  the  Humphreys,  5  Dill.  (U.  S.)  223.     Sec 

others   were   nonresidents.     Summons  also  Buford  v.  Strother,  10  Fed.  Rep. 

was  served  only  on   the  resident,  but  406,  3  McCrary  (U.  S.)  253,  a  similar 

judgment  was  taken  against  all,  and  proceeding  to  charge  stockholders  for 

the  nonresident  defendants  were  there-  alleged   fraudulent   b^cXs^  distinguishing 

upon    served    with    summons,    under  Webber  v.  Humphreys,,  5   Dill.  (U.  S]j 

a  statutory  provision,   to  show   cause  223. 
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proceeding  of  which  the  federal  court  cannot  entertain  jurisdic- 
tion by  removal.^  But  if  the  proceeding  is  tantamount  to  a  bill 
in  equity  to  set  aside  a  judgment  or  decree  for  fraud,*  or  to 
obtain  relief  against  a  judgment  on  the  ground  of  accident  or 
mistake,'  then  it  constitutes  an  original  and  independent  proceed- 
ing removable  to  a  federal  court."* 

A  Writ  of  Beview  is  not  a  removable  proceeding.^ 

(4)  Ancillary  Suits  Against  Receivers,  —  See  infra,  I.  16. 
c.  (i)  (c)  Suit  By  or  Against  Receiver  Appointed  by  Federal  Court. 

m,  Ox\LY  Suits  Within  Original  Jurisdiction  of  Federal 

Court  —  (i)  As  to  Subject-matter.  —  Jurisdiction  of  civil  suits  by 
removal  is  conferred  upon  the  federal  courts  only  in  those  cases 
of  which  those  courts  would  have  original  jurisdiction.^  It  has 
been  held  that  a  proceeding  which  presents  all  the  elements  of  a 
suit  withiii  the  original  jurisdiction  of  the  federal  court  is  remov- 
able notwithstanding  it  may  involve  matters  of  procedure  which 
would  prevent  its  commencement  in  that  court.^  But  the  test 
of  original  jurisdiction  is  applied  to  removal  cases  with  such 
insistence  that  the  soundness  of  the  foregoing  proposition  is  not 
entirely  free  from  doubt.® 

1.  Barrovr  v,   Hunton,  99  U.  S.  80,  Co.,  30  La.  Ann.  56;    Ralston  v.  Brit- 

vhere  a  sail  was  brought  in  one  of  the  ish,  etc.,  Mortg.  Co.,  37  La.  Ann.  193. 

state  courts  of  Louisiana  to  annul  a  3.  Pelzer  Mfg.  Co.  v,  Hamburg-Bre- 

jadgment  rendered  in  a  court  of  that  men  F.  Ins.  Co.,  62  Fed.  Rep.  i. 

state,  upon    the  ground   that  it    was  4.  Feigned  Issue   in    Fenniylyania.  — 

founded  upon  a  default  taken  without  Where  a  creditor  seeks  by  means  of  a 

lawful  service  of  the  petition   and  a  feigned  issue  authorized  by  the  Penn- 

citation,  and  because  prior  to  the  judg-  sylvania  statute  to  set  aside  a  fraud u- 

meot  the  parly  seeking  to  have  it  set  lent  judgment  against  his  debtor,  the 

aside  had  been  adjudged  a  bankrupt,  proceeding  is  equivalent  to  a  bill  in 

The  court  held  that  the  proceeding  was  equity  for  that  purpose  and  is  remov- 

equivalent  in  common-law  practice  to  able  as  a  distinct  controversy.     Fuller 

a  motion  to  set  aside  a  judgment  for  v.  Wright,  23  Fed.  Rep.  833. 

irregularity  or  to  a  writ  of  error  coram  6.  Jackson  v.  Gould,  74  Me.  564. 

vobis,  and  as  the  cause  of  nullity  re-  6.  Act  of  1887-1888.  24  U.  S.  Stat,  at 

laied  to  form  only,  the  case  was  held  L.  552,  c.  373;  25  U.  S.  Slat,  at  L.  433, 

not  to  be  cognizable   in   the    federal  c.  866. 

court,  and  was  remanded  to  the  state  7.  In  re  Stutsman  County,  88  Fed. 

court.  Rep.  337,  a  statutory   proceeding  for 

"  If,  after  judgment  rendered,  a  suit  the  collection  of  delinquent  taxes. 

is  brought  to  control  as  to  the  mode  8.  Hartford,  etc.,   R.  Co.  v,  Monta- 

and  manner  of  execution,  or  even  to  gue,  94  Fed.  Rep.  227;  In  r^  Cilley,  58 

prevent  execution,  there  is  plausibility  Fed.  Rep.  977:  New  York,  etc.,  R.  Co. 

and  authority   for  holding  that  such  v.  Cockcroft,  46  Fed.  Rep.88i;  Dey  v, 

subsequent  suit  is  ancillary  to  the  main  Chicago,  etc.,  R.  Co.,  45  Fed.  Rep.  82; 

suit  and    therefore    not    removable.'*  Reed  v.  Reed,  31  Fed.  Rep.  49. 

Lockhart  v,  Morey,  31  Fed.  Rep.  497.  *'  It  is  apparent  from  the  language 

S.  Marshall   v.    Holmes,    141    U.    S.  of  the  act  that  no  suit  can  now  be  re- 

5^.  a  bill  in  equity  to  annul  a  fraudu-  moved  to  a  federal  court  which  could 

lent  judgment;    Barrow  v.  Hunton,  99  not  originally  have  been  brought  there, 

U.  S.  80;  Davenport  v.  Moore,  74  Fed.  except  when  the  sole  objection  to  the 

l^cp.  948;    Carver    v.    Tarvis-Conklin  original  jurisdiction  was  the  nonresi- 

Mortg.  Trust  Co.,  73  Fed.  Rep.  9.     See  dencc  of  the  defendant."     La  Monta- 

also  Ladd  v.  West,  55  Fed.  Rep.  354.  gue  v.  T.  W.  Harvey  Lumber  Co.,  44 

CotHfart  Ranlett  r.  Collier  White  Lead  Fed.  Rep.  647. 
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Sisreiie  of  fUio  Polioo  Powor.  —  A  statutory  proceeding  in  the  exer- 
cise of  the  police  power  of  the  state  has  been  held  not  removable.  * 

Vodoral  Xqvity  Juriidietiom.  —  A  federal  court  sitting  as  a  court  of 
equity  cannot  take  original  jurisdiction  of  a  creditors*  bill  to 
subject  property  to  the  payment  of  a  simple  contract  debt  in 
advance  of  any  proceeding  at  law,  either  to  establish  the  validity 
or  amount  of  the  debt  or  to  enforce  its  collection.*  Hence  such 
a  suit  cannot  be  removed  from  a  state  to  a  federal  court.' 

(2)  Residence  in  Particular  Federal  District.  —  The  Act  of  1887- 
1888  provides  that  an  action  between  citizens  of  different  states 
originally  commenced  in  a  federal  Circuit  Court  "shall  be  brought 
only  in  the  district  of  the  residence  of  either  the  plaintiff  or  the 
defendant."  In  the  next  section  of  the  act  the  jurisdiction  of 
the  federal  court  by  removal  is  limited  to  suits  of  which  original 
jurisdiction  is  given  to  it  by  the  preceding  section.  It  is  now 
well  settled  that  this  limitation  applies  only  to  the  general  grant 
of  jurisdiction  at  the  beginning  of  the  preceding  section,  and  not 
to  the  special  regulations  as  to  the  district  in  which  an  action 
may  be  brought,  and  that  a  cause  may  be  removed  though  neither 
party  resides  in  the  federal  district  in  which  the  suit  is  brought, 
if  the  other  necessary  conditions  exist.^     By  filing  the  petition 

1.  Woodruff  V.  New  York,  etc.,  R.  Pagenstecher,  44  Fed.  Rep.  705;  Uhle 
Co.,  59  Conn.  63,  an  application  by  v.  Burnham,  42  Fed.  Rep.  i;  PurceU 
railroad  commissioners  to  compel  a  v.  British  Land,  etc.,  Co.,  42  Fed.  Rep. 
railroad  company  to  move  its  tracks  in  465;  Burck  v.  Taylor,  39  Fed.  Rep. 
obedience  to  an  order  of  the  board  581;  Kansas  City,  etc.,  R.  Co.  r.  Inter- 
made  under  authority  of  a  legislative  state  Lumber  Co.,  37  Fed.  Rep.  3; 
act  for  the  abolition  of  a  grade  cross-  Sheffield  First  Nat.  Bank  v.  Merchants' 
ing,  decided  on  the  ground  that  the  Bank,  37  Fed.  Rep.  657;  Swayne  v, 
federal  court  cannot  take  cognizance  Boylston  Ins.  Co.,  35  Fed.  Rep.  i; 
of  questions  relating  to  the  exercise  of  Short  v,  Chicago,  etc.,  R.  Co.,  34  Fed. 
the  police  power  of  a  state.  BmI  com-  Rep.  225,  33  Fed.  Rep.  114;  Tiffany  v. 
pare  People  r.  Rock  Island,  etc.,  R.  Wilce,  34  Fed.  Rep.  230;  St.  Louis, 
Co.,  71  Fed.  Rep.  757.  etc.,  R.  Co.  v.  Terre  Haute,  etc.,  R.  Co., 

8.  Scott  V.  Neely,  140  U.  S.  106.     Sec  33   Fed.    Rep.    385;     Loomis    v.    New 

also  article  Creditors*   Bills,  vol.  5,  York,  etc..  Gas  Coal  Co.,  33  Fed.  Rep. 

p.  465  et  seq.  353;  Pitkin  County  Min.  Co.  v.  Marlc- 

8.  Cates    v.   Allen,    149    U.    S.   451  ell,  33  Fed.  Rep.  387;  Gavin  v.  Vance, 

Parkersburg  First  Nat.  Bank  v.  Prager,  33   Fed.    Rep.    84;    Fales   v,  Chicago. 

91  Fed.  Rep.  689.  etc.,  R.  Co.,  32  Fed.  Rep.  673;  Craven 

4.  Mexican  Nat.  R.  Co.  v.  Davidson,  v.  Turner,   82  Me.  383;    Koshland    v, 

157  U.  S.  208;  McCormlck  Harvesting  National  Ins.  Co..  31  Oregon  205. 
Mach.  Co.   V.  Walthers,  134  U.  S.  41;        Salt  Begun  by  Attaohment.  —  InAmeri- 

Cates  V,  Allen,  149  U.  S.  460;  Monroe  can    Finance    Co.    v.    Bostwick,     151 

V.    Williamson,    81     Fed.     Rep.    988;  Mass.    19,   a   citizen   of   Pennsylvania 

Stalker  v,  Pullman's  Palace-Car  Co.,  sued  a  citizen  of  New  York  in  the  Su- 

81  Fed.  Rep.  989:    Duncan  s^.  Associ-  perior  Court  of  Massachusetts,  and  at- 

ated  Press,  81  Fed.  Rep.  417;   Long  v.  tached  property  of  the  defendant,  but 

Long,  73  Fed.  Rep.  369;  Hoover,  etc  ,  made   no  personal  service  upon  him. 

Co.  V,  Columbia  Straw- Paper  Co.,  68  After  notice  the  defendant  appeared  in 

Fed.  Rep.  945;  Frisbie  v,  Chesapeake,  the  action,  and,  before  the  time  when 

etc.,  R.  Co.,  57  Fed.  Rep.  i;  Sherwood  he  was  required  to  file  an  answer  in  the 

V.   Newport  News,  etc.,   Co.,  55  Fed.  Superior  fcourt,    duly   removed    it    to 

Rep.    i;    Richmond   v.    Brookings,  48  the  Supreme  Judicial  Court,  under  the 

Fed.  Rep.  241 ;    Crocker  Nat.  Bank  z/.  local  statute,  and  in  that  court  filed  a 
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• 

and  bond  for  removal  the  defendant  waives  the  right  to  challenge 
the  jurisdiction  of  the  federal  court  on  the  ground  that  the  action 
was  not  commenced  in  the  proper  district.^ 

itttti  By  i«A  Agtinvt  AUvttB.  —  It  is  doubtful  if  the  provision  as 
to  the  district  in  which  an  original  suit  shall  be  brought  applies  to 
actions  between  citieens  of  a  state  and  foreign  states,  citizens, 
or  subjects,*  but  even  if  it  does,  the  removal  of  such  an  action 
does  not  depend  upon  the  condition.' 

10.  Suits  and  Proseoations  Againit  PedBnl  XeTena^  Officers  — 
(L  Authority  for  Removal.  —  An  Act  of  Congress  provides 
for  removal  to  the  federal  court  of  certain  suits  and  prosecu- 
tions in  state  courts  against  federal  revenue  officers  or  persons 
acting  under  their  authority,*    The  constitutionality  of  the  act 

petttioo  to  remove  the  cause  to  the  against  any  person  holding  property  or 

federal  court,  on  the  ground  of  diverse  estate  by  title  derived  from  any  such 

citiaenship.     It  was  held  thai  the  tanse  officer,  and  afifects  the  validity  of  any 

wts  properly  removed.  sach  revenue  law;     *    *    *    the  said 

1.  Creagh  v.  Equitable  L«  Assur.  suit  or  prosecution  may,  at  any  time 
Sx.,  83  Fed.  Rep,  850  [^n'/iK^  Oracle  v,  before  the  trial  or  final  hearing  thereof. 
Palmer,  8  Wheat.  (U.  S.)  699;  Pollard  be  removed  for  trial  into  the  circuit 
z>.  Dvight,  4  Cranch  (U.  S.)42i;  Barry  court  next  to  be  hoiden  in  the  district 
r.  Foyles,  i  Pet.  (U.  S.)  311;  Toland  v.  where  the  same  is  pending,  upon  the 
Sprague,  12  Pet.  (U.  S.)  300;  Ex  p.  petition  of  sach  defendant  to  said  cir- 
SchoUsobetger,  96  U.  S.  369;  Fiizger-  cuit  court,  and  in  the  following  man- 
aid,  etc.,  Constr.  Co.  v.  Fitzgerald,  137  ner:  Said  petition  shall  set  forth  the 
U.  S.  98;  St.  Louis,  etc.,  R,  Co.  r;.  Mc>  nature  of  the  suit  or  prosecution,  and 
Bride,  141  U.  S.  127;  Texas,  etc.,  R,  be  verified  by  affdavit;  and,  together 
Co.  V.  Cox,  145  U.  S.  593*  Southern  with  a  certificate  signed  by  an  attorney 
Pac.  Co.  V,  Denton.  146  U.  S.  202;  or  counselor  at  law  of  some  court  of 
Texas,  etc.,  R.  Co.  zr.  Saunders,  151  record  of  the  state  where  such  suit  or 
U.  S.  105;  Central  Trust  Co.  p.  Mc-  prosecution  is  commenced,  or  of  the 
George,  151  U,  S.  129;  Mexican  Nat,  United  States,  stating  that*  as  counsel 
R.  Co.  V.  Davidson.  157  U.  S.  208;  In^  for  the  petitioner,  he  has  examined  the 
tenor  Constr.^  etc.,  Co.  v,  Gibaey,  160  proceedings  against  him,  and  carefully 
U.  S.  sao].  inquired  into  all  the  matters  set  forth 

1  Sherwood  v.  Newport  News,  etc.,  in   the   petition,  and  that  he  believes 

Co.,  55  Fed.  Rep.  3.  them  to  be  true,  shall  be  presented  to 

<.  Uhle  V.  Burnham,42  Fed.  Rep.  i;  the  said  circuit  court,  if  in  session,  or 

Shervrood  v,  Newport  News,  etc.,  Co.,  if  it  be  not,  to  the  clerk  thereof  at  his 

5S  Fed.   Rep.   i.     See  also  Purcell  v.  ofiice,  and  shall  be  filed  in  said  office. 

British  Land,  etc..  Co.,  42  Fed.  Rep«  The  cause  shall  thereupon  be  entered 

4^:  Cooley  v.  McArthur,  35  Fed,  Rep.  on  the  docket  of  the  circuit  court,  and 

372*  shall  prtkceed   as    a    cause  originally 

4.  Rev,  Stat.  U.  S.,  §  643,  which  pro  commenced  in  that  court;  but  ail  bail 

vides  as  follows:  "When  any  civil  suit  and  other  security  given  upon  such  suit 

orcrimiocd  prosecution  is  commenced  or  prosecution  shall  continue  in  like 

in  any  court  of  a  state  against  any  offi-  force  and  effect  as  if  the  same  had  pro- 

cer  appointed  under  or  acting  by  au>  ceeded  to  final  judgment  and  execution 

ilrotityofany  re  venue  law  of  the  United  in  the  staie  court.     When  the  suit  is 

Stores  now    or    hereafter  enacted,  or  commenced  in  the  state  court  by  sum- 

against  any  person  acting  under  or  by  mons,  subpoena,   petition,  or  another 

aaihority  of  any  Such  officer,   on  ac-  process  except  capias,  the  clerk  of  the 

count  of  any  act  done  under  color  of  circuit  court  shall  issue  a  writ  of  cert io- 

his  office  ornf  any  such  law,  or  on  ac-  rari  to  the  state  court,  requiring  it  10 

co.tnt  of  any  right,  title,  or  authority  send  to  the  circuit  court  the  record  and 

claimed  by  such  officer  or  other  person  proceedings  in  the  cause.     When  it  is 

under  any  such  law;  or  is  commenced  commenced  by  capias,  or  by  any  other 
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has  been  expressly  affirmed.^ 
b.  What  Cases  Are  Removable.  —  It  is  said  that  the  statute 

is  highly  remedial  and  should  be  construed  liberally.' 

The  following  cases  were  held  removable :  Prosecutions  against 
United  States  marshals  or  their  deputies  or  assistants  for  acts 
done  by  them  in  the  service  of  warrants  issued  for  the  arrest  of 
persons  accused  of  violation  of  the  United  States  revenue  laws;* 
a  summary  proceeding  by  a  landlord  to  recover  possession  of 
premises  against  the  lessee  and  undertenants,  one  of  whom  was  a 
collector  of  internal  revenue  and  another  a  United  States  store- 
keeper; '^  an  attachment  rule  against  an  internal-revenue  collector 
for  contempt  in  obstructing  the  state  sheriff  in  the  levying  of  an 
execution  upon  whiskey  in  a  bonded  warehouse ;  *  a  suit  by  a 
carrier  against  a  collector  of  customs  to  recover  money  paid  to 
the  defendant  by  the  consignee  of  goods  delivered  to  him  by  the 

similar  form  of  proceeding  by  which  a  U.  S.  Stat,  at  L.  433,  c.  866.     Similar 

personal  arrest  is  ordered,  he  shall  is-  provisions  are  to  be  found  in  the  Act  of 

sue  a  writ  of  habeas  corpus  cum  causa^  July   13,  1886,  14  U.  S.  Stat,  at  L.  171, 

a  duplicate  of  which  shall  be  delivered  c.  184,  §  67,  and  in  the  Act  of  March  2, 

to  the  clerk  of  the  state  court,  or  left  at  1833,  4  U.  S.  Stat,  at  L.  633,  c.  B7.  §  3. 

his  office,  by  the  marshal  of  the  district,  the  latter  of  which  acts  was  called   in 

or  his  deputy,  or  by  some  person  duly  the   political   dialect  of   the   time   the 

authorized  thereto;    and  thereupon  it  Force  Act. 

shall  be  the  duty  of  the  state  court  to  What  Are  Bevenue  Laws.  —  "  Any  law 

stay   all   further    proceedings    in    the  which  provides  for  the  assessment  and 

cause,  and    the    suit  or    prosecution,  collection   of  a   tax  to  defray  the  ex- 

upon  delivery  of  such  process,  or  leav-  penses  of  the  government  is  a  revenue 

ing  the  same  as  aforesaid,  shall  beheld  law.'*     Peyton  v.  Bliss,  Woolw.  (U.  S.) 

to  be  removed  to  the  circuit  court,  and  173. 

any  further  proceedings,  trial,  or  judg-  The    post-office    laws    are    revenue 

ment  therein  in  the  state  court  shall  be  laws  within  the  meaning  of  the  act. 

void.     And  if  the  defendant  in  the  suit  Warner  v.   Fowler,  4  Blatchf.  (U.  S.) 

or  prosecution  be  in  actual  custody  or  311. 

mesne  process  therein,  it  shall  be  the  1.  Tennessee  r.  Davis,  100  U.  S.  257; 

duty  of  the  marshal,  by  virtue  of  the  Davis  v.  South  Carolina,  107  U.  S.  597; 

writ  of  habeas  corpus  cum  causa,   to  Findley  v.  Satterfield,  3  Woods  (U.  S.) 

take  ihe  body  of  the  defendant  into  his  504;  State  v.  Hoskins,  77  N.  Car.  530. 

custody,  to  be  dealt  with  in  the  cause  Compare    State  v.    Davis,    12    S.    Car. 

according  to  law  and  the  order  of  the  528. 

circuit  court,  or,  in   vacation,  of  any  8.  State   r.   Sullivan,   50  Fed.    Rep. 

judge   thereof;    and   if,   upon   the  re-  594. 

moval  of  such  suit  or  prosecution,  it  is  8.  Davis  v.  South  Carolina,  107  U.  S. 
made  to  appear  to  the  circuit  court  that  597.  In  that  case  a  deputy  collector 
no  copy  of  the  record  and  proceedings  of  internal  revenue  indicted  for  homi- 
therein  in  the  state  court  can  be  ob-  ctde  alleged  by  hioi  to  have  been  com- 
tained,  the  circuit  court  may  allow  and  mitted  in  self-defense  while  engaged  in 
require  the  plaintiff  to  proceed  dc  navo^  the  discharge  of  the  duties  of  his  office 
and  to  file  a  declaration  of  his  cause  of  procured  a  removal  of  the  prosecution, 
action,  and  the  parlies  may  thereupon  A  prosecution  against  a  deputy  mar- 
proceed  as  in  actions  originally  brought  shal  for  homicide  committed  in  arrest- 
in  said  circuit  court.  On  failure  of  the  ing  a  violator  of  the  internal  revenue 
plaintiff  so  to  proceed,  judgment  of  laws  is  removable.  Carico  v.  Wilmore, 
ff^/i^r<7j/>^»//i#r  may  be  rendered  against  51  Fed.  Rep.  196. 
him,  with  costs  for  the  defendant."  4.  Gallatin  v.  Sherman,  77  Fed.  Rep. 

The  foregoing  section  was  expressly  337. 

continued  in  force  by  the  Act  of  1887-  6.  McCullough   v.    Large,    20    Fed. 

1888,  24  U.  S.  Stat,  at  L.  552,  c.  373;  25  Rep.  309. 
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defendant  for  the  carrier's  charges,  the  defendant  falling  to  notify 
the  carrier  as  the  law  required ;  *  a  suit  against  a  collector  of 
customs  for  slanderous  words  uttered  by  the  defendant  in  connec- 
tion with  a  seizure  of  goods  by  him  for  a  violation  of  the  revenue 
laws;*  an  action  against  a  postmaster  for  alleged  wrongful  refusal 
to  deliver  a  letter;  *  an  action  against  an  internal-revenue  collector 
to  recover  back  taxes  illegally  exacted  and  collected  by  him ;  ^ 
and  a  suit  brought  against  a  collector  of  customs  by  an  informer 
for  the  proceeds  of  goods  condemned  as  forfeited  for  a  breach  of 
the  revenue  laws.*  A  United  States  collector  of  customs  served 
as  garnishee  in  foreign  attachment  for  goods  of  the  defendant 
held  for  duties  may  remove  the  suit.* 

The  following  cases  have  been  held  not  removable :  An  action 
against  a  United  States  commissioner  to  recover  money  illegally 
exacted  by  him  as  costs  and  fees  in  a  criminal  proceeding  before 
him;  '^  a  suit  against  an  assistant  treasurer  of  the  United  States 
to  recover  the  value  of  United  States  bonds  received  by  him  from 
the  plaintiff  and  retained  under  instructions  from  the  treasury 
department  on  the  ground  that  they  were  unlawfully  put  into 
circulation ;  ®  and  an  indictment  for  selling  liquor  in  violation  of 
a  state  statute  though  the  defendant  held  a  license  under  the 
internal-revenue  law.® 

r.  Amount  in  Controversy.  —  The  jurisdiction  of  the 
federal  court  by  removal  of  the  cases  considered  in  the  two  fore- 
going paragraphs  does  not  depend  upon  the  amount  in  con- 
troversy. *® 

d.  From  What  Court  Removable.  —  A  prosecution  is  not 
only  removable  when  commenced  in  a  court  of  record,  but  it  may 
be  removed  from  a  court  held  by  a  justice  of  the  peace  where  the 
party  is  to  be  tried  before  him  and  the  offense  is  not  indictable.** 

e.  Time  for  Application  for  Removal.  ■—  The  statute  pro- 
vides for  removal  of  a  suit  or  prosecution  **  commenced."  ** 
Where  the  alleged  crime  is  one  which  must  be  prosecuted  by 
indictment  the  prosecution  is  not  commenced  until  indictment 
found.**     The  statute  further  provides  for  removal  **  at  any  time 

1.  Cleveland,   etc.,   R.    Co.    v.    Mc-  7.  Benchley  v.  Gilbert,  8  Blatchf.  (U. 

Clung,  119  U.  S.  454.  S.)  147. 

8.  Buttner  v.  Miller,  i  Woods  (U.  S.)  8.  Victor  v.  Cisco,  5  Blatchf.  (U.  S.) 

620.  128. 

8.  Warner  v.  Fowler,  4  Blatchf.  (U.  9.  Com.  v.  Casey,  12  Allen  (Mass.) 

S.)3ii.  214;  State  v.  Elder,  54  Me,  381. 

1  Venable   v.    Richards,   105   U.   S.  10.  See  infra,  I.  18.  d.  In  What  Cases 

636;  Philadelphia  v.  Collector,  5  Wall.  Jurisdictional, 

(U.  S.)  720.     See  also  Onondaga  Salt  11.  Com.   v.   Bingham,  88  Fed.  Rep. 

Co.  V.  Wilkinson.  8  Blatchf.  (U.  S.)  30;  561,  distinguishing  Virginia  v.  Paul,  148 

Field  V,  Schell,  4  Blatchf.  (U.  S.)  436;  U.  S.  107.     See  also  Georgia  v.  Port,  3 

Coggill  V,  Lawrence,  2  Blatchf.  (U.  S.)  Fed.  Rep.  117. 

304.  13.  See   the  statute  quoted  supra^  p. 

5.  Van  Zandt  v.  Maxwell,  2  Blatchf.  181,  note  4. 

(IJ.  S.)42i.  13.  Virginia  v.   Paul,  148   U.  S.  107; 

6.  Fischer  v,  Daudistal,  9  Fed.  Rep.     Georgia  v.  O'Grady,  3  Woods  (U.  S.) 
145.  496;    Com.   z/.   Artman,  3  Grant  Cas. 
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before  the  trial  or  final  hearing''  of  the  suit  or  prosecution.^ 
A  civil  case  cannot  be  removed  after  trial  and  final  judgment  and 
appeal  to  the  court  to  which  the  application  for  removal  is  made.* 

/.  How  Removal  Is  Effected  —  p^iatioa.  —  The  statute  pro- 
vides for  the  filing  of  a  verified  petition  for  removal  in  the  federal 
Circuit  Court  and  prescribes  the  contents  thereof.'  The  petition 
should  aver  positively  that  the  suit  or  prosecution  is  for  acts  done 
in  the  performance  of  official  duty.*^ 

Otniwirl  And  Eabtu  C«nMui.  —  The  removal  of  the  case  takes  place 
without  any  order  of  the  federal  court  as  soon  as  the  state  court 
by  the  service  upon  it  or  upon  its  clerk  of  the  appropriate  process, 
whether  certiorari  or  habeas  corpus  cum  causa,  has  notice  of  the 
filing  of  the  petition  in  the  federal  court.  But  it  is  only  after 
such  formal  notice  has  been  given  that  the  jurisdiction  is  trans* 
ferred  to  the  federal  court.* 

g.  Trial  in  Federal  Court.  —  On  the  trial  in  the  federal 
court  the  parties  are  entitled  to  the  number  of  challenges  of 
jurors  allowed  by  the  law  of  the  United  States  and  not  the  num* 
ber  allowed  by  the  state  law.*  Decisions  of  the  Supreme  Court 
of  the  state  interpreting  the  statute  defining  the  offense  will  be 
followed  in  the  federal  court. ^ 

11.  Denial  of  Civil  Eights  —  ^.  Authority  for  Removal.  — 
An  Act  of  Congress  provides  for  removal  to  the  federal  Circuit 
Courts  of  certain  civil  suits  or  criminal  prosecutions  wherein  the 
defendant  is  denied  the  equal  civil  rights  secured  by  the  laws 
of    the   United    States.®      The   act    has   been   declared    to  be 

(Pa,)  436, 5  Phila.  ^Pa.)  304, 20  Leg.  Int.  of  ceriiorari  or  habeas  corpus  see  supra^ 

(Pa.)  364.     Contra  in  some  of  the  earlier  p.  181,  note  4 

casest  holding  that  it  «ras  sufficiently  Certiorari  ia  CDriiiiaBl  Oase.  --  When  a 

commenced   by  arrest  on  a   warrant,  revenue  officer  ciiminally  prosecuted 

North     Carolina    v.    Kirkpatrick,    4a  in  the  state  court  has  been  released  on 

Fed.   Rep.  689;  Georgia  v.  Bolton.  11  bail  and  a  writ  of  habeas  corpus  is  not 

Fed.  Rep.  217;  Georgia  v.  Port,  3  Fed.  applied  for  in  the  removal  petition  a 

Rep.  117,  certiorari    may    properly    be    issued. 

1.  See  the   statute  quoted  supra,  p.  State  v.  Sullivan,  50  Fed.  Rep.  593. 

181,  note  4, and  Northwestern  Distilling  Prooeedingi  in  tiie  State  Court  Snbse- 

Co.  V.  Corse,  4  Biss.  (U.  S.)  514.  qnent  to  BoaoTtl  are  c^ram  nonjudut 

8.  Brice  v,  Somers,  i  Flipp.  (U.  S.)  and  void.     McCullough  v.   Large,   20 

574.  Fed.  Rep.  309;    Davis  v.  South  Caro- 

8.  See   the  statute  quoted  supra,  p.  lina,  107  U,  S.  597.     See  also  State  v. 

181,  note  4.  Circuit  Judge,  33  Wis.  127. 

A  Frecodentof  a  Petition  may  be  found  6.  Georgia  v.  O'Grady,  3  Woods  (U. 

in  Tennessee  v,  Davis,  100  U.  S.  259.  S.)  496. 

See  also  Com.   v,  Bingham,  88  Fea.  7.  North  Cacolina  v.  Gosnell,  74  Fed. 

Rep.  561.  Rep.  734. 

4.  Illinois  v,  Fletcher,   22   Fed.  Rep.  8.  Rev.   Sut.    U.    S.,   §§    641,  642* 

776.    See  alsof  jr/.  Anderson,  3  Woods  which  provides  as  follows: 

(U.  S.)  124.  **  §  641.  When  any  civil  suit  or  crimi- 

The  jurisdiction  of  the  federal  court  nal  prosecution  is  commenced  in  any 

depends  upon  the  verified  statements  state  court,  for  any  cause  whatsoever, 

in  the  petition  for  removal.     Virginia  against  any  person  who  is  denied  or 

r.  Paul,  148  U.  S.  122.  cannot  enforce  in  the  judicial  tribunals 

B.  Virginia  v.   Paul,   148  U.  S.  115.  of  the  state,  or  in  the  part  of  the  state 

For  the  provisions  of  the  act  in  respect  where  such  suit  or  prosecution  is  pend- 
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constitutional  by  the  United  States  Supreme  Court.  ^ 

b.  What  Cases  Are  Removable.  —  The  denial  of  civil 
rights  to  which  the  statute  refers  is  primarily  if  not  exclusively  a 
denial  of  such  rights,  or  an  inability  to  enforce  tiiem,  resulting 
from  the  constitution  or  laws  of  the  state.'  The  statute  does 
not  embrace  a  case  in  which  a  right  is  denied  by  judicial  action 
during  a  trial,  or  in  the  sentence  or  in  the  mode  of  executing  the 
sentence,'  nor  authorize  the  removal  of  a  criminal  prosecution  on 

iog,  aay  right  secured  to  him  by  any  may  order  a  nonsuit,  and  dismiss  the 
law  providiae  for  the  equal  civil  rights  case  at  the  costs  of  the  plaintiff,  and 
of  citiiens  of  the  United  States,  or  of  i^uch  dismissal  shall  be  a  bar  to  any 
all  persons  wiihtn  the  jurisdiction  of  further  suit  touching  the  matter  in 
the  United  States,  or  against  any  offi-  controversy.  But  if,  without  fiuch  re* 
cer,  civil  or  military,  or  other  person,  fusal  or  neglect  of  said  clerk  to  furnish 
for  any  arrest  or  imprisonment  or  other  such  copies  and  proof  thereof,  the  peti- 
trespasses  or  wrongs,  made  or  com-  tioner  for  removal  fails  to  file  copies  in 
milted  by  virtue  of  or  under  color  of  *the  circuit  court  as  herein  provided,  a 
authority  derived  from  any  law  provid-  certificate  under  the  seal  of  the  circuit 
ing  for  equal  rights  as  aforesaid,  or  for  court,  stating  such  failure)  shall  be 
refusing  to  do  any  act  on  the  ground  given,  and  upon  the  production  thereof 
that  it  would  l>e  inconsistent  with  such  in  said  state  court,  the  cause  shall  pro- 
law,  such  suit  or  prosecution  may,  ceed  therein  as  if  no  petition  for  a  re- 
apon  the  petition  of  such  defendant,  moval  had  been  filed, 
filed  in  said  state  court  at  any  time  be-  '*  g  642.  When  all  the  acts  necessary 
fore  the  trial  or  final  hearing  of  the  for  the  removal  of  any  suit  or  prosecu- 
cause,  stating  the  facts  and  verified  tlon,  as  provided  In  the  preceding  see- 
by  oaih,  be  removed,  for  trial,  into  the  tion,  have  been  performed,  and  the  de- 
next  circuit  court  to  be  held  in  the  dis-  fendant  petitioning  for  such  removal  is 
trict  where  it  is  pending.  Upon  the  in  actual  custody  on  process  issued  by 
filing  of  such  petition  all  further  pro-  said  stale  court,  it  shall  be  the  duty  of 
ceedings  in  the  state  courts  shall  the  clerk  of  said  circuit  court  to  issue 
cease,  and  shall  not  be  resumed  except  a  writ  of  habeas  corpus  cum  cauM,  and 
as  hereinafter  provided.  But  all  bail  of  the  marshal,  by  virtue  of  said  writ, 
and  other  security  given  In  such  suit  to  take  the  body  of  the  defendant  into 
or  prosecution  shall  continue  in  like  his  custody,  to  be  dealt  with  in  said  cir- 
force  and  effect  as  if  the  same  had  pro-  cult  court  according  to  law  and  the 
ceeded  to  final  judgment  and  execution  orders  of  said  court,  or,  in  vacation,  of 
in  the  state  court.  It  shall  be  the  duty  any  judge  thereof*  and  the  marshal 
of  the  clerk  of  the  state  court  to  furnish  shall  file  with  or  deliver  to  the  clerk  of 
sach  defendant,  petitioning  for  a  re-  said  state  court  a  duplicate  copy  of  said 
ffioval,  copies  of  said  process  against  writ." 

him,  and  of  all  pleading,  depositions,  1.  Strauder  v.  West  Virginia,  lOo  V. 

tesiimony,  and  other  proceedings  in  S.  303.    See  also  £x  f,  Virginia,  100 

thi  case.    If  such  copies  are  filed  by  U.  S.  345. 

Slid  petitioner  in  the  circuit  court  on  8.  Murray  v.  Louisiana,   163  U.   S. 

the  first  day  of  its  session,  the  cause  106;    Dubuclet  v.  Louisiana,  103  U.  S. 

Bhall  proceed  therein  in  the  same  man-  550. 

ner  as  if  it  had  been  brought  there  by  Zzclntion   of  Hegroes  fnm.  Ituiei.  — 

original  process;  and  if  the  said  clerk  The  act  applies  to  a  criminal  prosecn- 

refQSJs  or    neglects   to   furnish  such  tion  under  a  statute  which  discrimi- 

copies,  the  petitioner  may  thereupon  nates  against  negroes  in  the  selection 

docket  the  case  in  the  circuit  court,  and  of  juries.    Strauder  v.  West  Virginia, 

the  said  court  shall  then  have  jnrisdic-  100  U.  S.  303;  Dixon  v.  State,  74  Miss. 

tion  therein  and   may,  upon   proof  of  271,  holding,  however,  that  the  Missis- 

soch  refusal  or  neglect  of  said  clerk,  sipfii  statute  did  not  so  discriminate. 

and   upon    reasonable    notice    to  the  8.  Murray  v.   Louisiana,  163   U.  S. 

plaintiff,  require  the  plaintiff  to  file  a  105;  Virginia  v.  Rives.  100  0.  S.  313. 

declaration,  petition,  or  complaint  in  See  also  Stommel  v.  Timbrel,  84  lowa 

we  cause;  and,  in  case  of  his  default,  336. 
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the  ground  of  race  or  other  prejudice  against  the  defendant,^  or 
a  civil  suit  merely  because  the  state  is  plaintiff  and  has  the  privi- 
lege, not  accorded  to  citizens,  of  suing  and  attaching  property 
without  bond  or  affidavit.* 

c.  How  Removal  Is  Effected.  —  The  statute  provides  for 
the  filing  of  a  verified  petition  in  the  state  court  before  the  trial 
or  final  hearing  of  the  cause  '  and  for  a  writ  of  habeas  corpus 
cum  causa  when  the  defendant  is  in  custody.*  The  state  court 
has  a  right  to  determine  whether  the  application  for  removal 
shows  a  removable  case,  subject,  however,  to  the  superior  right 
of  the  federal  court  to  assert  its  jurisdiction  if  it  shall  deem  the 
case  removable.* 

12.  Parties  Claiming  Land  under  Grants  from  Different  States.  —  It 
is  provided  by  the  Act  of  1887-1888  that  suits  between  citizens 
of  the  same  state  involving  the  title  to  land  claimed  under  grants 
from  different  states  may  be  removed  by  either  plaintiff  or  defend- 
ant irrespective  of  residence.* 

Bxolaiion  of  Vegroet  from  Jury.  —  A  **  If  in  any  action  commenced  in  a 
criminal  prosecution  cannot  be  re-  state  court  the  title  of  land  be  con- 
moved  upon  an  allegation  that  jury  cerned,  and  the  parties  are  citizens  of 
commissioners  or  other  subordinate  the  same  state,  and  the  matter  in  dis- 
officers  have,  without  autliority  derived  pule  exceed  the  sum  or  value  of  two 
from  the  constitution  and  laws  of  the  thousand  dollars,  exclusive  of  interest 
state,  excluded  colored  citizens  from  and  costs,  the  sum  or  value  being  made 
the  jury  because  of  their  race.  Neal  v,  to  appear,  one  or  more  of  the  plaintiffs 
Delaware,  103  U.  S.  370;  Gibson  V.  Mis-  or  defendants,  before  the  trial,  may 
sissippi,  162  U.  S.  565;  Bush  v.  Ken-  state  to  the  court,  and  make  affidavit  if 
tacky,  107  U.S.  no;  Virginia  r.  Rives,  the  court  require  it,  that  he  or  fhey 
looU.  S.  313;  Murray  9.  Louisiana,  163  claim  and  shall  rely  upon  a  right  or 
U.  S.  105;  Cooper  v.  State,  64  Md.  40;  title  to  the  land  under  a  grant  from  a 
Dixon  V,  State,  74  Miss.  271.  See  also  state,  and  produce  the  original  grant. 
State  r.  Murray,  47  La.  Ann.  1424.  or    an    exemplification    of    it,    except 

1.  California  v.  Chue  Fan,  42  Fed.  where  the  loss  of  public  records  shall 
Rep.  865;  ^jr/.  Wells,  3  Woods  (U.  S.)  put  it  out  of  his  or  their  power,  and 
128;  Texas  v.  Gaines,  2  Woods  (U.  S.)  shall  move  that  any  one  or  more  of 
342;  i^jT  ^.  State,  71  Ala.  363;  Fiizger-  the  adverse  party  inform  the  court 
aid  V.  AUman,  82  N.  Car.  492;  O'Kclly  whether  he  or  they  claim  a  right  or 
V,  Richmond,  etc.,  R.  Co.,  89  N.  Car.  title  to  the  land  under  a  grant  from 
58;  State  V.  Smalls,  11  S.  Car.  262.  some  other  stale,  the  party  or  parties 
See  also  Chappell  v.  Real-Estate  Pool-  so  required  shall  give  such  informa- 
ing  Co.,  (Md.  1899)  42  All.  Rep.  936;  tion,  or  otherwise  not  be  allowed  fo 
Thomas  v.  State,  58  Ala.  365.  plead  such  grant  or  give*  it  in  evidence 

2.  Alabama  v.  Wolffe,  18  Fed.  Rep.  upon  the  trial;  and  if  he  or  they  inform 
836.  that  he  or  they  do  claim  under  such 

8..After  Yerdiot  and  Sentence  it  is  100  grant,  any   one  or  more  of  the  party 

late    to    file    a    petition    for  removal,  moving     for    such    information    may 

Bush  V.  Com.,  80  Ky.  244.  then,  on  petition  and  bond,  as  herein- 

A  Precedent  of  a  Verified  Petition  may  before  mentioned  in  this  act,  remove 

be  found  in  Neal  r.  Delaware,  103  U.  the  cause  for  trial  to  the  circuit  court 

S.  371.  of  the  United  Stales  next  to  be  holden 

4.  See  the  provisions  of  Rev.  Stal.  in  such  district;  and  any  one  of  either 
U.  S.,  ^§  641,  642,  quoted  supra,  p.  184.  party  removing  the  cause  shall  not 
note  8.  be  allowed  to  plead  or  give  evidence 

5.  Ex  p.  Wells,  3  Woods  (U.  S.)  128.  of  any  other  title  than  that  by  him  or 

6.  24  U.  S.  Stat,  at  L.  552,  c.  373;  25  them  stated  as  aforesaid  as  the  ground 
U.  S.  Stat,  at  L.  433,  c.  866.     The  pro-  of  his  or  their  claim." 

vision  is  as  follows:  No    cases    appear    to    have    arisen 
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13.  Suits  for  Acts  Done  During:  the  Bebellion.  —  An  Act  of  Congress 
of  March  3,  1863,^  amended  by  Act  of  May  11,  1866,*  provided 
for  the  removal  of  civil  suits  or  criminal  prosecutions  against  civil 
or  military  officers  for  acts  done  during  the  Rebellion  by  order  of 
the  President,  secretary  of  war,  or  any  military  officer.*  These 
provisions,  though  not  expressly  repealed,  have  expired  by  lapse 
of  time. 

14.  Action  by  Alien  Against  Federal  Civil  Officer.  —  See  supra^ 
p.  160. 

15.  Citizenship  as  an  Element  of  Federal  Jurisdiction  —  a.  In  Gen- 
eral. —  A  citizen,  within  the  meaning  of  the  act  conferring  juris- 
diction on  the  courts  of  the  United  States,  means  a  citizen  of  the 
United  States  and  of  a  particular  state  thereof.* 

*.  Residence  in  Territory  or  District  of  Columbia.  — 

A  resident  of  a  territory  or  of  the  District  of  Columbia  is  not  a 
citizen  of  a  state,  ^  and  a  suit  in  which  he  is  a  necessary  party, 
either  plaintiff  or  defendant,  cannot  be  removed  to  a  federal 
court  on  the  sole  ground  that  it  is  a  controversy  between  citizens 
of  different  states.* 

under  the  act.     A  similar  but  not  the  ward,  3  Grant  Cas.  (Pa.)  418;  Com.  v, 

same  provision  was  made  by  the  Judi-  Artman,  3  Grant  Cas.  (Pa.)  436;  Jones 

ciary  Act  of  1789.  i   U.  S.  Stat,  at  L.  v.    Davenport,   7   Coldw.'  (Tenn.)   145; 

79,  §  12.     For  a  case  removed  under  Martin  v.  Snowden,  18  Gratt.  (Va.)  100. 

that  act,  see  Shepherd  v.  Young,  i  T.  For  similar  acts  passed  during  and 

B.  Mon.  (Ky.)  203.  after  the  war  of  1812  with  Great  Britain, 

1.  12  U.  S.  Stat,  at  L.  754,  c.  80.  see  Wetherbce   v.  Johnson,    14   Mass. 

8.  14  U.  S.  Stat,  at  L.  46,  c.  80.  412;    Galpin  v.   Critchlow,  112   Mass. 

3.  For  cases  arising  under  the  acts,  340,  and  the  statutes  there  cited, 

see  Flanders  r.  Tweed.  15  Wall.  (U.  S.)  4.  Picquet  v.  Swan,  5  Mason  (U.  S.) 

450;    Nashville  v.  Cooper,  6  Wall.  (U.  35.     See  also  the  cases  cited  in  the  fol- 

S.)  247;    Justices  o.   Murray,  9  Wall,  lowing  note;    and  as  to  what  consti- 

(U.  S.)  274;  Bigelow  cr.  Forrest,  9  Wall,  tutes   citizenship,  see   Am.  and  Eng. 

(U.    S.)    339;     McKee     t/.     Rains,    10  Encyc.  of  Law  (2d  ed.),  title  Ci /xVffj^i^, 

Wall.  (U.    S.)  22;    Woodson  v.    Fleet,  vol.   6,   p.   14,  and  title    United  States 

2  Abb.  (U.  S.)  15;  Lamar  z^.  Dana.  10  Courts. 

Blatchf.  (U.  S.)  34;  Murray  v,  Patrie,  5.  Cameron    u.    Hodges,    127   U.  S. 

5  Blatchf.  (U.  S.)  343;  Clark  v.  Dick,  i  325;  New  Orleans  v.  Winter,  i  Wheat. 

Dill.  (U.  S.)  8;    McCormick  v.  Hum-  (U.S.)  91;  Hepburn  v.  Ellzey,  2  Cranch 

pbrey,  27  Ind.  144;  Skeen  v.  Hunting-  (U.  S.)  445:    Wescott  z'.  Fairfield  Tp., 

ion,  25   Ind.   510;    Edwards  v.   Ward,  Pet.   (C.    C.)  45;    Vasse   v.    Mifflin,   4 

2  Bush  (Ky.)  606;  Eifort  v.  Bevins.  i  Wash.  (U.  S.)  519;    Picquet  v.  Swan,  5 

Bush  (Ky.)  460;    Short  v.   Wilson,    i  Mason  (U.   S.)  54;    Barney  v.   Balti- 

Bush  (Ky.)  350;    MitcheU  v.  Dix,  (N.  more,  6  Wall.  (U.  S.)  287. 

Y.  Super.  Ct.  Spec.  T.)  42  How.   Pr.  6.  Mansfield,  etc.,  R.  Co.  v.  Swan, 

M.  Y.)  475;  Florance  v.  Butler,  (N.  Y.  iii   U.  S.  381:  Snow  v.  Smith,  88  Fed. 

Super.  Ct.  Spec.  T.)  9  Abb.  Pr.  N.  S.  Rep.   C58;     Seddon    v.   Virginia,   etc., 

TN.  Y.)  63;    Patrie  v,  Murray,  43  Barb.  Steel,  etc.,  Co.,  36  Fed.  Rep.  8;  Glover 

(N.  Y.)  323:  People  v.  Murray,  (N.  Y.  7/.  Shepperd,  15  Fed.  Rep.  836;    Stras- 

Gcn.  Sess.)  5   Park  Crim.  (N.  Y.)  577;  burger  v,  Beecher,  44  Fed.   Rep.  213; 

Benjamin  v.  Murray,  (Supm.  Ct.  Gen.  Chapman  v.  Chapman,  28  Fed.   Rep. 

T.)  28  How.  Pr.  (N.  Y.)  193;  Siebrecht  2;  Cissel  v,  McDonald,  16  Blalchf.  (U. 

V,  Butler,  (Supm.  Ct.  Spec.  T.)  2  Abb.  S.)  150,  57  How.  Pr.  (N.  Y.)  175;  Dah- 

Pr.    N.    S.   (N.  Y.)  361,  note;    Bell  v,  lonega  Co.  r.  Frank  W.  Hall  Merchan- 

Dix,  49  N.  Y.  232;  Jones  v.  Seward,  41  disc  Co.,  88  Ga.  839. 

Barb.  (N.  Y.)  269;    State  v.  Fairfield  C.  "  If  plaintiff  or  defendant  be  a  citi- 

Pl.,  15  Ohio  St.  377;  Hodgson  v.  Mill-  zen  of  a  territory  or  of  ihe  District  of 
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r.  CiTtZENSHip  OF  Corporations — tn  qm^mi  —  A  corporation 

has  the  same  privilege  of  removing  a  cause  to  the  federal  court 
as  a  natural  person;  ^  and  it  is  now  familiar  law  that  where  the 
jurisdiction  depends  upon  diverse  citizenship  a  corporation  is 
deemed  to  be  a  cititen  of  the  state  where  it  was  incorporated,  or, 
to  speak  with  technical  precision,  it  is  conclusively  presumed  that 
the  corporators  are  citizens  of  the  state  creating  the  corporation." 
But  a  corporation,  for  Instance  a  railroad  corporation,  created  by 
the  laws  of  one  state,  may  carry  on  business  in  another,  either  by 
virtue  of  being  created  a  corporation  by  the  laws  of  the  latter 
state,*  or  by  virtue  of  a  license,  permission,  or  authority  granted 
by  the  laws  of  the  latter  state  to  act  in  that  state  under' the  char- 
ter from  the  former  state;**  In  the  first  alternative  it  is  deemed 
a  citizen  of  both  states  and  cannot  remove  on  the  ground  of 
diverse  citizenship  a  suit  brought  against  it  by  a  citizen  of  the 
state  in  which  it  was  last  incorporated.*  In  the  second  alterna- 
tive it  may  remove  such  a  suit,  because  it  is  a  citizen  of  a  differ- 
ent state  from  that  of  the  plain  tiff.* 

Columbia,  jurisdiction  will  not  aUach.**  Co.  v,  Cary,  28  Ohio  St.  208;    Erie  R. 

HollingE worth   v.  Southern   R.  Co.,  66  Co.  v.  Stringer,  32  Ohio  St.  466;  Kosfa- 

Fed.  Rep.  355.  lahd  v.   National  Ins.  Co.,  31  Oreffon 

1.  Chicago,  etc.,  R.  Co.  v,  Whitlon,  205. 

13  Wall.  (U.  S.)  270;  Home  Ins.  Co.  v^  A  Kuaicipal  Corpoimtioii  is  for  juris- 

Morse,  20  Wall.  (U.  S.)  445;    Farmers*  dktconal  purposes  aciiicen  of  the  stale 

L.  &  T.  Co.  V.  Maquillan.  3  Dill.  (U»  in  which  it  exists.     Ysieta  v.  Canda, 

S.)  379;    Fox   V.    American   Casualty  67    Fed.   Rep*   6:    Cowles    v.    Mercer 

Ins.,  c!Cm  Co.»  2  P&.   Dipt.   158;    Flor-  County,  7  Wall.  (U.  S.)  lai. 

ence  Sewing  Mach.  Co.  e/»  Grover,  etc.,  S.Indianapolis,     etc.,     R.     Co.     v. 

Sewing  Mach.  Co««  no  Mass.  70;  and  Vftnce,  96  U.  S.  450;  Memphis,  etc.,  R. 

the  cases  cited  in  the  following  notes.  Co.  v.  Alabama,  107  U.  S.  561;    Clark 

3.  Ohio,  etc.,   R.  Co.   v.  Wheeler,   i  v.    Barnard,   108  U.  S.  436;    Railroad 

Black  <U.  SO  286;  Louisville,  etc.,  R.  Commission  Cases,  ti6  U.  S.  307;  Gra- 

Co.  V.  Letson,  b  How.  (U.  S.)  497;  Na«  ham  v.  Boston,  etc.,  R.  Co.,  118  U.  S. 

tional  Steamship  Co»  c.  Tugman,  106  161. 

U.   S.    118;    Chicago,   etc.,   R.  Co.  t/.  4.  Baltimore,  etc.,  R.  Co.  v.  Harris, 

Whiiton,  13  Wall.  (U.  S.)  270;  Nashua,  12  Wall.  (U.  S.)65;  Baltimore,  etc.,  R. 

e«c.,  R»  Corp.  V.  Boston,  etc«,  R.  Corp.,  Co.  ».  KoonU,  104  U.  S.  5;    Pennsyl- 

136  U.  S.  356;  Mississippi,  etc..  Boom  vania  R.  Co.  v.  St.  Louis,  etc.,  R»  Co., 

Co.  V.  Patterson,  98  U.  S.  403;    Holl-  118  U.  S.  290;   Goodictt  v.  Louisville, 

ings worth    v,    Souihern     R.    Co.,    86  etc.,  R.  Co.,  122  U.  S.  391;    Marye  r. 

Fed.     Rep.   353;      Pacific    R.    Co.    v,  Baltimore,  etc.,  R.  Co.,  127  U.  S.  117% 

Missouri    Pac.  R.    Co.,  23    Fed.  Rep.  5.  Memphis,    etc.,    R.   Co.    0.    Ala- 

565:     Zatnbrino    v.    Gftlveston,     etc»»  bama,  107  U.  S.  581;  Home  z^.  Boston, 

R.   Cd.,  38  Fed.    Rep.  451 ;   Ysleia  v.  etc.,  R.  Co.,  62  N.  H.  454, 18  Fed.  Rep. 

Canda,  67  Fed.  Rep.  6;  HAtch  r.  Chi-  50*.    Allegheny  County  v.  Cleveland, 

cago,   etc.,   R.  Co.,  6  Blatchf.  (U.  S.)  etc.,  R.  Co.>  51  Pa.  St.  228;    Mathis  t'. 

los;  Williams  v.  Missouri,  etc.,  R.  Co.,  Southern  R.  Co.,  53  S.  Car*  246.     Com- 

3  DilU  (U.  S.)  267;  BllVen  v.  New  Eng-  pare  Nashua,  etc.,  R.  Corp.  «/.  BostoA, 

land  Screw  Co.,  3   Blatchf,  (U.  S,)  iii;  etc.,  R.  Corp.,  136  U.  S.  356. 

Atlas  Mut.   Ins.  Co.  v.  Byrus,  45   Ind.  6.  Martin  z\  Baltimore,  etc.,  R.  Co., 

133;  Western  Union  Tel.  Co.  v,  Dick-  151  U.  S.  673;    Baltimore,  etc.,  R.  Co. 

in6on,40  Ind.  444;  Rosenfielde/.  Adams  v,  KOontt,  104  U.  S.  5;  Hollingsworth 

Express  Co.,  St  iJa.  Ann.  233;    Adams  v.  Southern  R.  Co..  66  Fed.  Rep.  353; 

Express  Co.  v.  Trego,  35  Md.  47;  Gull  Markwood  v.  Southern  R.  Co.,  65  Fed* 

River  Lumber  Co*  v.  School  Eh'st.  No.  Rep.  817;  Chapman  v.  Alabama,  etc., 

39,  I  N*  Dak.  408;    Baltimore,  etc«,  R«  R.  Co.,  59  Fed.  Rep.  370;  Oona  v.  Chi- 
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CitiMiiBhlp  of  Vational  Bank.  —  By  the  express  provisions  of  the  Act 
of  1887-1888,  a  national  bank  is  to  be  deemed,  for  the  purpose  of 
jurisdiction,  a  citizen  of  the  state  in  which  it  is  located.^ 

d.  Citizenship  OF  Representative  Parties — (i)  Executors 
and  Administrators,  —  Federal  jurisdiction,  when  it  is  based  on 
the  citizenship  of  the  parties,  depends  upon  the  citizenship  of 
the  parties  to  the  record,  and  not  of  those  whom  they  may  repre- 
sent,'and  in  a  suit  by  or  against  an  executor  or  administrator  his 
personal  citizenship  controls,'  not  that  of  the  decedent  *  or  the 
next  of  kin.^  Nor  is  it  material  in  what  state  his  letters  testa^ 
mentary  or  of  administration  were  granted.* 

(2)  Trustees  and  Receivers  —  Tnisteoi.  —  As  a  general  rule,  the 
citizenship  of  a  trustee  suing  or  being  sued  in  his  representative 
capacity  controls,  and  not  that  of  his  cestui  que  trust, '^ 

A  Beoiiyer  is  a  trustee,  and  where  a  removal  is  sought  on  the 
ground  of  diverse  citizenship,  his  personal  citizenship  is  regarded, 
and  it  is  immaterial  in  what  state  he  was  appointed.* 

cago,  etc.,  R.  Co.,  48  Fed.   Rep.  177;  Mead  v.  Walker,  15  Wis  499;  Dunn  v, 

Stephens  v,  St.  Louis,  etc.,  R.  Co.,  47  Waggoner,  3  Yerg.  (Tenn.)  59.     Com- 

Fed.  Rep.  530;   Callahan  v.  Louisville,  pare   Banigan   v.   Worcester,   30  Fed. 

etc.,  R.  Co.,  II  Fed.  Rep.  536;  County  Rep.  393. 

Ct.  V.  Baltimore,  etc.,  R.  Co.,  35  Fed.        '*  Where   an   action  is  brought  by  a 

Rep.  i6z;  Wilkinson  v,  Delaware,  etc.,  trustee  who  is  such  in  good  faith,  and 

R.  Co.,  22  Fed.  Rep.  353:  Copeland  v,  has  power  ro  control   the  claim,  the 

Memphis,  etc.,  R.  Co.,  3  Woods  (U.  S.)  citizenship  of  the  persons  benehcially 

657;    Morton  v.  Mutual  L.  Ins.  Co.,  105  interested,  but  not  parties  to  the  rec- 

Mass.  141;    Quimby  v,  Pennsylvania  ord,  is  not  considered  on  a  question  of 

Ins.  Co..  58  N.  H.  494;  Southern  Pac.  removal.     If  the  trustee  is  a  citizen  of 

R.  Co.  V,  Harrison,  73  Tex.  103.  the  same  state  of  which  the  defendant 

1.  24  U.  S.  Stat,  at  L.  552,  c.  343;  25  is,   federal  jurisdiction   is  excluded.*' 

U.  S.  Stat,  at  L.  433,  c.  866.  Vimont  v.  Chicago,  etc.,   R.   Co.,   64 

8.  Brisenden     v.    Chamberlain,     53  Iowa  517,  citing  Susquehanna,  etc.,  R. 

Fed.  Rep.  310.  etc.,  Co.  v.  Blatchford,  11  Wall.  (U.  S.) 

S.  Hess  V,  Reynolds,  113  U.  S.  76;  176;    Knapp  r.   Western   Vermont   R. 

Couke  V.  Seligman,  7  Fed.   Rep.  263;  Co.,  20  Wall.  (U.  S.)  123. 
Bondurant  v,  Watson.  103  U.  S.  286;        CaiM  Biitiiigiiiilied.  —  *' The  cases  of 

McElmurray  v.  Loomis,  31   Fed.  Rep.  Browne  v.  Strode,  5  Cranch  (U.  S.)  303; 

395;  American  Bible  Soc.  v.  Price,  no  McNutt  v.  Bland,  2   How.  (U.  S.)  10; 

U.    S.    61;     Continental    Ins.    Co.    v,  and  Williams  i/.  Ritchey,  3  Dill.  (U.  S.) 

Rboads,  119  U.  S   237.  406,   were   all   cases   where  the   party 

4.  Hess  V.  Reynolds,  113  U.  S.  76;  whose  citizenship  was  held  not  to  be 
Hill  V.  Henderson,  6  Smed.  &  M.  decisive  was  only  a  formal  party  plain- 
(Miss.)  356.  tiff.      Distinguishing  the  first  two   of 

5.  Miller  v.  Sunde,  i  N.  Dak.  4.  these  cases  from  a  case  like  the  one  at 

6.  Wilson  V.  Smith,  66  Fed.  Rep.  81,  bar,  the  United  States  Supreme  Court, 
holding  that  an  executor  who  is  sued  in  Susquehanna,  etc.,  R.,  etc.,  Co.  v, 
in  the  state  where  his  leiters  testa-  Blatchford,  11  Wall.  (U.  S.)  172,  said: 
mentary  were  granted,  and  by  a  citizen  '  The  nominal  plaintiffs  in  those  cases 
of  that  state,  may  remove  the  suit  if  he  were  not  trustees,  and  held  nothing  for 
is  a  citizen  and  resident  of  another  the  use  or  benefit  of  the  real  parties  in 
state;  Miller  v,  Sunde,  i  N.  Dak.  i;  interest.  They  could  not,  as  is  said  in 
Geyer  v.  John  Hancock  Mut.  L.  Ins.  McNutt  v.  Bland,  2  How.  (U.  S.)  10, 
Co.,  50  N.  H.  224.  prevent  the  instifution  or  prosecution 

7.  Watson  v.  Asbury  Park,  etc.,  St.  of  the  actions,  or  exercise  any  control 
R.  Co.,  73  Fed.  Rep.  i;  Geyer  v.  John  over  them.'  **  Per  Corliss,  C.  J.,  in 
Hancock  Mut.   L.  Ins.  Co.,  50  N.  H.  Miller  v.  Sunde,  i  N.  Dak.  4. 

224;    Miller  v,  Sunde,  i   N.  Dak.  4:        8.  Moore  v,  Los  Angeles  Iron,  etc., 
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(3)  Guardian  or  Next  Friend.  —  Where  an  infant '  or  a  mar- 
ried woman  *  sues  or  defends  by  a  guardian  or  next  friend,  the 
federal  jurisdiction  depends  upon  the  citizenship  of  the  party 
whom  the  guardian  or  next  friend  represents.* 

e.  Partnership  or  Joint-stock  Company  —  Pwrtnership. — 

Citizenship  cannot  be  predicated  of  a  partnership  eo  nomine. 
Federal  jurisdiction  of  suits  by  and  against  the  partnership  must 
depend  upon  the  citizenship  of  the  respective  partners.* 

A  Jdnt-itodc  Company  is  not  a  citizen,  and  federal  jurisdiction  must 
depend  upon  the  citizenship  of  the  individual  members.* 

/.  Suit  By  or  Against  an  Indian.  —  A  suit  by  or  against 

an  unnaturalized  Indian  residing  with  his  tribe  in  the  United 
States  is  not  removable  unless  it  affirmatively  appears  on  the 
face  of  the  declaration  or  complaint  that  a  federal  question  is 
necessarily  involved.* 

16.  OrouiLdB  for  BemoTal  under  Act  of  1887-1888  —  a.  Diverse 
Citizenship  of  Parties  —  (i)  The  Statutory  Provision. — The 
Act  of  1 887-1 888  authorizes  the  removal  of  suits  "  in  which  there 
shall  be  a  controversy  between  citizens  of  different  states.'*  '^ 

(2)  Where  a  State  Is  a  Party,  —  A  state  is  not  a  citizen  of  any 
state ;  hence  a  suit  between  a  state  and  a  citizen  or  corporation 
of  another  state  cannot  be  removed  to  a  federal  court  solely  on 
the  ground  of  the  diverse  citizenship  of  the  parties,®  if  the  state 

Co.,  89  Fed.  Rep.  73:  Davies  v.  Lath-  U.  S.  482;    Germania  Ins.  Co.   r.  Wis- 

rop,  12  Fed.  Rep.  353,  854,  20  Blatchf.  consin,  119 'U.  S.  473;    Stone  v.  South 

(U.S.)  397;  Brisenden  t'. Chamberlain,  Carolina,  117  U.  S.' 430;  Ames  v.  Kan- 

53  Fed.  Rep.  310.  sas,  iii   U.  S.  449;    Hickman   v.  Mis- 

Thus  a  receiver  of  a  railway  com-  souri,  etc.,  R,  Co.,  97  Fed.   Rep.  116; 

pany  may  remove  a  suit  wherein  he  is  Indiana  v.  Allesfhany  Oil  Co.,  85  Fed. 

a  defendant  if  he  is  a  citizen  and  resi-  Rep.  870:    Indiana  r.  ToIIeston  Club, 

dent  of    another    state    than    that  in  53  Fed.  Rep.  18;    State  v.  Columbus, 

which  the  suit  is  brought,  though  the  etc.,  R.  Co.,  48  Fed.  Rep.  628;    Texas 

railway   company  is   a  citizen  of   the  v.  Day  Land,  etc.,  Co..  49  Fed.   Rep. 

latter  state.     Brisenden  v.   Chamber-  593;    Ferguson  v.  Ross,  38  Fed.   Rep. 

lain,  53  Fed.  Rep.  307.  161 ;     Alabama    v,     Wolffe,     18     Fed. 

1.  Wool  ridge   v.    McKenna,   8    Fed.  Rep.  836;  Grinnell  v.  Johnson,  28  Fed. 

Rep.  650.     Compare  In  te  McClean,  26  Rep.  2;  Connecticut  v,  Adams,  6  Ohio 

Fed.  Rep.  49.  Cir.    Dec.  46,  2  Ohio   Dec.    119.     See 

8.  Ruckman  v.  Palisade  Land  Co.,  i  also  Texas  v.  Lewis.  12  Fed.  Rep.  i. 

Fed.  Rep.  367.  An  Information  in  Chanoery  filed  by  the 

8.  See  the  two  preceding  notes.  attorney-general   in   the  name  of   the 

4.  Adams  v.  May,  27  Fed.  Rep.  908;  state  to  protect  funds  created  by  a 
Conn  V,  Chicago,  etc.,  R.  Co.,  48  Fed.  charitable  trust  must  be  regarded  as  a 
Rep.  177;  Sawyer  V.  Switzerland  Ma-  suit  by  the  state.  Grinnell  r.  Johnson, 
rine  Ins.  Co.,  14  Blatchf.  (U.  S.)  452.  28  Fed.  Rep.  2. 

5.  Chapman  v,  Barney,  129  U.  S.  Suit  Concerning  Kortgage  to  State.  — 
677.  Where  a  note  is  made  payable  to  the 

6.  Paul  V.  Chilsoquie,  70  Fed.  Rep.  order  of  a  state  treasurer,  but  a  mort- 
401.  gage  to  secure  it  is  made  to  the  state, 

7.  24  U.  S.  Stat,  at  L.  552,  c  373;  25  in  any  suit  concerning  the  priority  of 
U.  S.  Stat,  at  L.  433,  c.  866.  the  mortgage  or  a  sale  of  the  land  and 

8.  Upshur  County  v.  Rich,  135  U.  S.  transfer  of  the  Hen  to  the  proceeds 
470,  holding  that  a  suit  against  a  state  of  the  sale  the  state  is  the  real  party 
and  a  county  thereof  is  not  removable;  in  interest.  Connecticut  v,  Adams,  6 
Postal  Tel.  Cable  Co,  r.  Alabama,  155  Ohio  Cir.  Dec.  46,  2  Ohio  Dec.  119. 

190  Volume  XVIIL 


Ami  M$  removal  of  CA  uses.         to  Fadml  Covrtl. 

is  a  real  party  in  interest.*  The  court,  however,  may  look 
through  the  record  and  ascertain  whether  or  not,  although  not 
named  as  such,  the  state  is  in  fact  a  real  party.  If  the  state  is  a 
real  party  in  interest,  in  the  absence  of  a  controlling  question 
arising  under  some  federal  law  or  the  constitution  the  suit  is  not 
removable  from  the  state  to  the  United  States  Circuit  Court.* 

In  ID  AstlMi  of  ^oetmoBt  between  private  parties  the  state  is  not  a 
party  in  interest  though  the  question  whether  the  land  lies  in  one 
state  or  another  is  in  controversy.* 

A  PneMding  by  a  Gorporatton  to  Take  Land  by  Sminent  Domain  is  not  a 
suit  to  which  a  state  can  be  regarded  as  a  party.* 

1.  State  a  Hominal  or  Formal  Party.  —  The  defendant  duly  removed  the  cause 
Where  the  state  is  merely  a  formal  or  to  the  federal  Circuit  Court,  and  the 
oomioal  party  and  the  action  is  prose-  plaintiffs  moved  to  remand,  contend- 
cuted  solely  for  the  protection  of  a  pri-  ing  that  the  state  was  the  real  plaintiff 
yate  ri^ht  in  which  it  has  no  beneficial  and  that  the  cause  was  therefore  not 
interest,  the  mere  formal  use  of  the  removable.  But  that  contention  was 
name  of  the  state  would  not  defeat  the  overruled,  the  court  saying:  *'  1  had 
right  of  removal  if  the  requisite  diver-  supposed  *  *  *  that  the  question 
sityof  citizenship  existed  between  the  as  to  whether  in  a  suit  like  this  be- 
relator  or  the  person  for  whose  use  the  tween  state  railroad  commissioners  by 
suit  was  brought  and  the  defendant,  name  and  a  nonresident  citizen  of  the 
Indiana  v,  Alleghany  Oil  Co.,  85  Fed.  state,  the  state  is  a  party,  was  settled 
Rep.  872.  See  also  Indiana  v.  Lake  by  adjudications  of  the  Supreme  Court 
Erie,  etc.,  R.  Co.,  85  Fed.  Rep.  3.  of  the  United  States.  Mr.  Justice 
Thus,  in  an  action  in  Missouri  Lamar,  in  Pennoyer  v.  McConnaughy, 
broaghi  in  the  name  of  the  state  to  the  140  U.  S.  i,  reviewed  the  decisions  of 
use  of  the  public  schools  of  a  county  that  court  bearing  more  or  less  directly 
for  the  cancellation  of  a  deed  by  a  upon  the  question  here  involved.  In 
county  commissioner,  it  was  held  that  that  case  the  bill  was  lodged  against 
the  state  was  a  merely  nominal  party,  the  land  commissioners  of  the  state  of 
Missouri  v.  Alt,  73  Fed.  Rep.  302.  Oregon  et  al,,  to  restrain  the  state  offi- 
In  Memphis,  etc.,  R.  Co.  v,  Ala-  cers  from*  doing  acts  alleged  to  be  a 
bama,  107  U.  S.  585,  the  court  found  it  violation  of  complainant's  contractual 
"unnecessary  to  consider  whether  the  rights  with  the  state.  The  jurisdiction 
Action  brought  by  the  state  of  Alabama  of  the  federal  court  was  challenged,  as 
for  the  use  of  one  of  its  counties  can  be  in  this  case,  on  the  ground  that  although 
considered  as  a  suit  brought  by  a  citi-  the  state  was  not  named  as  a  party, 
zen  of  the  state  of  Alabama,  within  the  yet  it  was  against  the  land  commis- 
meaning  of  the  Constitution  and  laws  sioners,  who  were  officers  of  the  state, 
of  the  United  States."  acting  under  its  authority,  and  there- 
in Hickman  v,  Missouri,  etc.,  R.  fore  the  state  was  in  effect  a  party  to 
^-.  97  Fed.  Rep.  113,  state  railroad  the  suit.  This  contention  was  an- 
commissioners  to  whom  complaint  had  swered  in  the  negative,  and  the  juris- 
heen  duly  made  under  the  state  statute  diction  of  the  federal  court  was 
established  a  reduced  rate  of  charges  maintained."  The  court  also  cited 
for  a  defendant  railroad  company,  and  discussed  Reagan  v.  Trust  Co.,  154 
Thereafter  they  brought  suit  in  the  U.  S.  362,  and  debated  the  question  at 
Slate  con  ft  charging  that  the  defendant  considerable  length. 
company  was  proceeding  in  disregard  9.  Hickman  v.  Missouri,  etc.,  R.  Co., 
of  the  act  of  the  commissioners  and  97  Fed.  Rep.  116,  citing  Ames  v.  Kan- 
sas exacting  a  higher  rate  than  that  sas,  iii  U.  S.  449;  Stone  v.  South 
iixed.  The  prayer  was  for  an  injunc-  Carolina,  117  U.  S.  431.  See  also  the 
tiOQ  or  sach  other  process,  mandatory  last  note  but  one. 

or  otherwise,  as  might  be  necessary  in  8.  Fowler  v.  Lindsey,  3  Dall.  (U.  S.) 

|be  premises  to  restrain  the  defendant  411. 

from  further  continuing  to  violate  the  4.  Warren   v.   Wisconsin   Valley  R. 

Mngs  and  order  of    the  plaintiffs.  Co.,  6  Biss.  (U.  S.)  425. 
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Wh«n  the  Bait  IhvoItm  »  Fsdina  a«Mtioa  it  is  no  obstadc  to  removal 
that  the  state  is  a  party,  * 

(3)  7i"«i^  of  Diverse  Citizenship,  —  In  order  to  authorize  the 
removal  of  a  suit  on  the  ground  of  diverse  citizenship  the  requisite 
diversity  of  citizenship  must  exist  at  the  time  of  the  commence* 
ment  of  the  suit,  and  also  at  the  time  of  the  filing  of  the  petition 
for  removal.  This  rule  has  obtained  under  all  the  removal  acts.* 
Hence,  where  the  suit  as  originally  brought  is  between  citizens 
of  the  same  state,  the  defendant  cannot  acquire  a  right  of 
removal  by  changing  his  domictl.'    And  where  a  suit  is  com- 

1.  Ames  V.  Karsas,  iii    U.  S.  449;  Indianapolis,  etc.,  R.  Co.  v,  Rislev,  50 

Southern  Pac.  R.  Co.  v.  California,  118  Ind.  60;  Cincinnati  Sav.  Bank  v,  feen- 

U.  S.   109;    Texas  v.  Texas,   etc.,  R.  ton,  3  Met.  (Ky.)  940;  Tapley  9.  Martin, 

Co.,  3  Woods  (U.  S.)  309;    Illinois  v.  iz6  Mass.  275;  Risley  v.  Indianapolis, 

Illinois  Cent.    R.   Co.,  33   Fed.    Rep.  etc.,  R.  Co.,  i  Hun  (N.  Y.)  203;  Holden 

721.  V.    Putnam    F.  Ins.  Co.,  46  N.  Y.   i; 

8.  Mattingly  v.   Northwestern    Vir*  Herndon  v.  Lancashire  Ins.  Co.,  T07 

ginia  R.  Co.,  158  U.  S.  53;  Kellam  v.  N.  Car.  193;  Blackwell  v.  Lynchburg, 

Keith,    144   U.   S.   568;    La  Confiance  etc.,  R.  Co.,  107  N.  Car.  217;  Bardley 

Compagnie,  etc.,  v.  Hall,  137  U.  S.  61;  v.  Ohio  River,  etc.,  R.  Co.,  119  N.  Car. 

Jackson  v.  Allen,  132  U.  S.  27;  Stevens  744;  Phoenix  L.  Ins.  Co.  v,  Saettel,  33 

V.   Nichols,  130  U.  S.  232;    Akers  v.  Ohio  St.  278;    Baltimore,  etc.,   R.  Co. 

Akers,  117  U.  S.  197;    Mansfield,  etc.,  v,  Pittsburg,  etc.,  R.  Co.,   17  W.  Va. 

R.  Co.  r.  Swan,  iii   U.  S.  3;9;    Hous-  860. 

ton,  etc.,  R.  Co.  v.  Shirley,  iii  U.  S.  There  were  a  few  cases  decided 
358;  Gibson  v.  Bruce,  108  U.  S.  562;  under  the  Act  of  1875,  prior  to  the  set- 
Phoenix  Ins.  Co  V.  Pechner,  95  U.  S.  tlement  of  the  point  by  the  Supreme 
185;  Bradley  v.  Ohio  River,  etc.,  R.  Court,  which  held  that  diverse  citizen- 
Co.,  78  Fed.  Rep.  388;  Foster  v.  Para-  ship  at  the  time  of  removal  was  suflS- 
gould  Southeastern  R.  Co.,  74  Fed.  cient.  Jackson  v.  Mutual  L.  Ins.  Co., 
Rep.  273;  Grand  Trunk  R.  Co.  v,  3  Woods  (U.  S.)  413;  McLean  v.  St. 
Twitchell,  59  Fed.  Rep.  729;  Craswell  Paul,  etc.,  R.  Co.,  16  Blatchf.  (U.  S.) 
V.  Belanger,  56  Fed.  Rep.  529;  Burn-  309;  Curtin  v.  Decker,  5  Fed.  Rep. 
ham  w.  Leoli  First  Nal.  Bank,  53  Fed.  385;  Wehl  r.  Wald.  17  Blatchf.  (U.  S.) 
Rep.  165;  Camprelle  v.  Balbach,  46  342;  Chicago,  etc.,  R.  Ca  v,  Mc- 
Fed.  Rep.  81;  Nickerson  v.  Crook,  45  Comb,  17  Blatchf.  (U.  S.)  371; 
Fed.  Rep.  659;  La  Montague  v,  T.  W.  Stafford  v.  Hightower,  68  Ga.  394; 
Harvey  Lumber  Co.,  44  Fed.  Rep.  647;  Jackson  c  Mutual  L.  Ins.  Co.,  60  Ga. 
Seddon  v.  Virginia,  etc..  Steel,  etc.,  423;  Phoenix  L.  Ins.  Co.  v,  Saetiel,  33 
Co.,  36  Fed.  Rep.  6;  Richmond,  etc.,  Ohio  St.  278.  See  also  McGinnity  «^. 
R.  Co.  V.  Findley,  32  Fed.  Rep.  642;  White,  3  DHL  (U.  S.)  350. 
Johnston  v,  Don  van,  30  Fed.  Rep.  395;  At  Time  of  Bonoval.  —  Most  of  the 
£ndy  v.  Commercial  F.  Ins.  Co.,  24  foregoing  cases  laid  down  the  entire 
Fed.  Rep.  657;  Carrick  v.  Landman,  proposition  as  stated  in  the  text,  bat 
20  Fed.  Rep.  211;  Frelinghuysen  v.  were  cases  where  the  necessity  of  citi- 
Baldwin,  19  Fed.  Rep.  49;  MacNaugh-  zenship  at  the  time  of  commencement 
ton  r.  South  Pac.  Coast  R.  Co.,  19  of  the  suit  was  the  only  point  in  dis- 
Fed.  Rep.  881;  Ferry  7.  Merrimack,  18  pute.  The  following  cases  required  an 
Fed.  Rep.  657:  Brinkerhoff  v.  Morris  express  ruling  that  citizenship  at  the 
Canal,  etc.  Co.,  18  Fed.  Rep.  97;  time  of  removal  was  also  necessary; 
Glover  v.  Shepperd,  15  Fed.  Rep.  833;  Gibson  ?».  Bruce,  108  U.  S.  561  \ajfirm' 
Burdick  v,  Peterson,  6  Fed.  Rep.  ing  Bruce  v,  Gibson,  9  Fed.  Rep.  540]; 
840;  Kaeiser  v.  Illinois  Cent.  R.  Co.,  6  Mansfield,  etc.,  R.  Co.  v.  Swan,  iiz  U. 
Fed.  Rep.  i:  Beede  v.  Cheeney,  5  Fed.  S.  381.  See  also  the  next  note  but  one. 
Rep.  388;  Rawle  v.  Phelps,  2  Flipp.  3.  Ex  p.  Jones,  66  Ala.  20a;  Tapley 
(U.  S.)  471;  U.  S.  Savings  Inst,  v,  v.  Martin,  ir6  Mass  275;  Holden  v, 
Brockschmidt,  72  111.  371;  People  v.  Putnam  F.  Ins.  Co.,  46  N.  Y.  6;  Dart 
Superior  Ct.,  34  111.  356;  Weed  Sewing  v.  Walker,  (C.  PI.  Gen.  T.)  43  How. 
Mach.    Co.    V,    Smith,    71     III.     205:  Pr.  (N.  Y.)  29,  4  Dalv  (N.  Y.)  188. 
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menced  in  a  state  court  between  citizens  of  different  states  and 
the  plaintiff  then  removes  into  the  state  of  which  the  defendant 
is  a  citizen,  the  defendant,  though  a  nonresident  of  the  state  in 
'  which  the  suit  is  brought,  has  no  right  afterwards  to  remove  the 
cause.* 

lUmoval  by  Intervener.  —  Where  an  intervener  petitions  for  removal 
his  citizenship  at  the  time  of  intervention  is  deemed  to  be  at  the 
commencement  of  the  suit.* 

Change  of  CitisenBhip  After  Bemoval.  —  A  change  of  citizenship  after 
the  removal  of  the  cause  cannot  affect  the  jurisdiction  of  the 
federal  court  properly  acquired.* 

(4)  Where  There  Are  Several  Plaintiffs  or  Defendants  —  (a)  Tlio 
Me  Stoted.  —  Under  every  Act  of  Congress  for  the  removal  of 
causes  on  the  sole  ground  of  diverse  citizenship  *  it  has  uniformly 
been  held  that  where  there  is  a  pluraHty  of  plaintiffs  or  of  defend- 
ants every  necessary  party  upon  one  side  of  the  controversy  must 
be  a  citizen  of  a  different  state  from  every  necessary  party  upon 
the  other.*     But  the  citizenship  of  the  parties  upon  which  federal 

1.  Laird  v.  Connecticut,  etc.,  R.  Co.,        Semoval  for  Frqndioe  or  Local  Infln* 

55  N.  H.  375,  where  a  citizen  of  New  enee.  —  See   infra^   I.  17.  Removal  for 

Hampshire  saed  a  citizen  of  Vermont  Prejudice  or  Local  Influence, 

in  a  New  Hampshire  court.     While  the        5.  Gage  v.  Carraher,  154  U.  S.  656; 

cause  was  pending  the  plaintiff  in  good  Wilson  z/.  Oswego  Tp..  151  U.  S.  56; 

faith  removed  to  Vermont,  where  he  Merchants'  Cotton  Press,  etc.,  Co.  v, 

took  up  his  permanent  abode,  and  six  Insurance  Co.  of  North  America,  151  U. 

months  afterwards   the   defendant  in  S.  368;  Brown  v,  Trousdale,  138  U.  S. 

doe  lime  filed  a  petition  for  removal.  389;  Thorn  Wire  Hedge  Co.  r.  Fuller, 

It  was  held  that  the  petition  could  not  122  U.  S.  535;    Peninsular  Iron  Co.  *v. 

be  granted.     See  also  Taplcy  v.  Mar-  Stone,  121  U.  S.  631;  East  Tennessee, 

tin,  116  Mass.  275.  etc.,  R.  Co  v.  Grayson,  119  U.  S.  243; 

"We  think  the    rule   is  now    well  Peper    v,    Fordyce,    119    U.    S.    471; 

established  and   must  be  literally  en-  Sloane  v,   Anderson,    117   U.   S.   279; 

forced  that  in  order  that  there  may  be  Rand  v.  Walker,  117  U.  S.  340;  Stone 

jurisdiction  it  must  appear  that  the  di-  v.    South    Carolina,    117    U.    S.   433; 

verse  citizenship  existed  at  the  begin-  Coney    v.   Winchell,    116    U.   S.    227; 

ning  of  the   suit,  and   has  continued  Fletcher  z'.  Hamlet,  116  U.  S.  410;  Sully 

until  the  removal."     Per  Carpenter,  v.  Drennan,  113  U.  S.  287;  Hancock  v. 

J.,  in  Grand  Trunk  R.  Co.  r.  Twitch-  Holbrook,    112   U.   S.   229;    American 

cH,  59  Fed.  Rep.  729.  Bible    Soc.    v.    Price,    no    U.   S.   61; 

flnlMtitiition  of  Ezecntor.  —  Where  a  Shainwald  v.  Lewis,  108  U.  S.  158; 
suit  is  begun  between  citizens  of  the  Winchester  v.  Loud,  108  U.  S.  150; 
same  state  and  the  defendant  dies/^«-  Myers  v.  Swann,  107  U.  S.  546;  Fraser 
tlente iite,  the  substitution  of  his  execu-  t*.  Jennison,  106  U.  S.  194;  Corbin  v. 
tor  with  a  different  citizenship  from  Van  Brunt,  105  U.  S.  576;  Hyde  v. 
the  plaintiff  does  not  enable  the  execu-  Ruble,  104  U.  S.  407;  Barney  v.  La- 
tor  to  remove  the  cause.  Brinkerhoff  tham,  103  U.  S.  209;  Blake,  v.  McKim, 
*.  Morris  Canal,  etc.,  Co.,  18  Fed.  103  U.  S.  336;  Ayers  v.  Chicago,  loi 
^ep.  97.  U.  S.  184;    Removal  Cases,  100  U.  S. 

2.  Burdick  v.  Peterson.  6  Fed.  Rep.  457;  Yulee  v.  Vose,  99  U.  S.  545;  Gard- 

840.  2  McCrary  (U.  S.)  135.  ner  v.    Brown,   21   Wall.   (U.   S.)    36; 

8.  Laird  v.  Connecticut,  etc.,  R.  Co.,  Knapp  v.  Western  Vermont  R.  Co.,  20 

55N.  H.  379;  Indianapolis,  etc.,  R.  Co,  Wall.  (U.S.)  117;   Susquehanna,  etc., 

V.  Risley,  50  Ind.  64:    Holden  z;.  Put-  R.,  etc..  Co.  v,   Blatchford,   11  WalL 

nam  F.  Ins.  Co..  46  N.  Y.  6.  (U.  S  )  172;  Commercial,  etc..  Bank  v, 

1  Bemoval  for  Separable  Ck»ntroyeny.  Slocomb,   14  Pet.  (U.   S.>  60;    Straw. 

—  See  in/ra^  1.  i6.  d.  Diverse  Citizen-,  bridge  v.  Curtiss,  3  Cranch  (U.S.)  267; 

f^p  and  Separable  Controversy.  Parkersburg      First     Nat.     Bank     ». 
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jurisdiction  depends  is  that  of  the  parties  to  the  record,  and  it  is 
no  objection  to  removal  that  there  may  be  necessary  parties  not 

Prager,  oi  Fed.  Rep.  692;    Davis  v.  dale,  Deady  (U.  S.)  2qi;  Allin  v,  Rob-* 

County  Ct.,  88  Fed.  Rep.  705;   Tracy  inson,    i    Dill.   (U.   S.)   119;    Case  v, 

V.  Morel,  88  Fed.  Rep.  801;    Ruohs  v.  Douglas,  i  Dill.  (U.  S.)  300;    McBrat- 

Tarvis-Conklin   Mortg.   Trust    Co.,   84  ney  v.  Usher,  1  Dill.  (U.  S.)  368;  Snow 

Fed.  Rep.  513;    Kane  v.  Indianapolis,  v.  Smith,  4  Hughes  (U.  S.)  204,  88  Fed. 

82   Fed.   Rep.   772;     Mutual    Reserve  Rep.  657;  Le  Mars  v.  Iowa  Falls,  etc.. 

Fund   L.   Assoc,   v.   Farmer,  77   Fed.  R.  Co.,  4  McCrary  (U.  S.)  220;  Walsh 

Rep.  931;    Shearing  v,  Trumbull,   75  v.  Memphis,  etc.,   R.  Co.,  2  McCrary 

Fed.  Rep.  33;  Missouri  v.  New  Madrid  (U.  S.)  156,  6  Fed.  Rep.  797;  Ruble  v. 

County,  73  Fed.  Rep.  304;  Olds  Wagon  Hyde,  i   McCrary  (U.  S.)  513,  3  Fed. 

Works  V.  Benedict,  67   Fed.    Rep.   i;  Rep.  330;  Wilson  v.  Blodget,  4  McLean 

Security  Co.  f.  Pratt,  64  Fed.  Rep.  406;  (U.   S.)  362;    Ward    v.   Arredondo,    i 

Rogers  v.  Van  Noriwick,  45  Fed.  Rep.  Paine  (U.   S.)  410;    Ex  p.   Turner,  3 

514:    Rike  V.  Floyd,  42  Fed.  Rep.  247;  Wall.  Jr.   (C.  C.)  258;    £x  /.  Girard, 

Anderson   v.    Bowers.    40    Fed.    Rep.  3    Wall.    Jr.   (C.    C.)  263;    Torrey  i/. 

708;  South  worth  v.  Reid,  36  Fed.  Rep.  Beardsly,  4  Wash.  (U.  S.)  242;  Beards- 

451;    Seddon  v.  Virginia,  etc..   Steel,  ley   v.   Torrey,  4  Wash.   (U.  S.)  286; 

etc.,  Co.,  36  Fed.  Rep.  6;  Vinal  t.  Con-  £x  /.  Andrews,  40  Ala.  639;   Calder^ 

tinental   Constr.,   etc.,    Co.,    35    Fed.  wood  v.   Braly,  28  Cal.  97;  Miller  v. 

Rep.  673;    Reineman  v.  Ball.  33  Fed.  Lynde,  2  Root  (Conn.)  444;  Withers?/. 

Rep.  692;  Fisk  r.  Henarie,  32  Fed.  Rep.  Hopkins  Place  Sav.  Bank,  104  Ga.  89; 

422;    Reed  v.  Reed,  31   Fed.   Rep.  53;  Western  Union  Tel.  Co.  v.  GrilBth,  104 

McElmurray  v,  Loomis,  31  Fed.  Rep.  Ga.  56;    Young  v.  Oakes,  104  Ga.  62; 

396;  Baniganz^.  Worcester,  30  Fed.  Rep.  Angler  v.  East  Tennessee,  etc.,  R.  Co., 

394;  Shavetf/.  Hardin,  30  Fed.  Rep.  801;  74  Ga.  634;    Bliss  v.  Rawson,  43  Ga. 

Chapman  zf.  Chapman,  2S  Fed.  Rep.  I ;  181;    Bryan   v.    Ponder,   23    Ga.  480; 

Grinnell  v.  Johnson,   28  Fed.  Rep.  2;  Chesapeake,  etc.,  R.  Co.  z/.  Dixon,  (Ky. 

/»  r/ McCIean,  26  Fed.  Rep.49;  Lyddy  1898)  47   S.   W.  Rep..   615;    Howland 

V.   Gano,   26   Fed.   Rep.    177;    Wilson  Coal,  etc..   Works  v.  Brown,  13  Bush 

r..  St.   Louis,   etc.,    R.   Co.,   22    Fed.  (Ky.)68i;    Parberry  v.  Coram,  3  Bibb 

Rep.  3;  Walser  v.  Memphis,  etc.,  R.  (Ky.)   107;    Tibbatts  v.   Berry,    10  B. 

Co.,    19    Fed.    Rep.    152;     Folsom    v.  Men.  (Ky.)490;  New  Orleans  r.  Seixas, 

Continental  Nat.  Bank,  14  Fed.   Rep.  35  La.  Ann.  36;    New  Orleans  Canal, 

497;  Connell  v.  Utica,  etc.,  R.  Co.,  13  etc.,  Co.  v.  Recorder  of  Mortgages,  27 

Fed.   Rep.  241;    Price  v.  Foreman,  T2  La.  Ann.  291;    Tesson  v,  Gusman,  26 

Fed.    Rep.    8ot;     Maine    v.    Gilman,  La.  Ann.  248:  Martin  &.  Coons.  24  La. 

II  Fed,  Rep.  214;  Evans  v.  Faxon,  10  Ann.  169;  Baxter  v.  Proctor,  139  Mass. 

Fed.   Rep.  312;  Hanover  F.   Ins.  Co.  151 ;    Broadway  Nat.  Bank  v.  Adams, 

V.  Keogh,  7  Fed.  Rep.  764:  Chester  v.  130  Mass.  433;  Florence  Sewing  Mach. 

Chester,  7  Fed.  Rep.  i;  Smith  v.  Hor-  Co.  v,  Grover,  etc..  Sewing  Mach.  Co., 

ton,  7  Fed.  Rep.  270;  Smith  v.  McKay,  no  Mass.   79;    Mutual  L,  Ins.  Co.  v, 

4  Fed.   Rep.   353;    Burke  v.  Flood,  i  Allen,  134  Mass.  389;  Crane  tr.  Reeder, 

Fed.  Rep.  541;  Sands  v.  Smith,  i  Abb.  28  Mich.  534;    Yawkey  ».  Richardson, 

(U.  S.)  371;    Osgood  V,  Chicago,  etc.,  9  Mich.  531;  Home  v.  Boston,  etc.,  R. 

R.  Co.,  6  Biss.  (U.  S.)333;  Mitchell  v.  Co..  62  N.    H.  454;    Fisk  v.  Chicago, 

Tillotson,  II   Biss.  (U.S.)  325;    Rvan  etc.,  R.  Co.,    53   Barb.   (N.  Y.)  481.3 

V.  Young.  9  Biss.  (U.  S.)  67;  Chicago,  Abb.   Pr.  N.   S.  (N.  Y.)  453;    Miller  r. 

etc.,    R.   Co,   V,   Lake  Shore,  etc.,  R.  Kent,  (Supm.  Ct.)  60  How.  Pr.  (N.  Y.) 

Co..    10  Biss.   (U.   S.)  126;    Bixby   v.  451;  Fairchild  r.  Durand.  (N.  Y. Super. 

Couse,  8  Blatchf.  (U.  S.)  73;  Hatch  v.  Ct.  Spec.  T.)  8  Abb.   Pr.  (N.  Y.)  3^5; 

Chicago,  etc.,  R.  Co.,  6  Blatchf.  (U.  Leonard  v.  Jamison,  2  Edw.  (N.  Y.) 

S.)  113;   Chicago,  etc.,  R.  Co.  v,  Mc-  136;    North   River  Steam  Boat  Co.  v. 

Comb,  17  Blatchf.  (U.  S.)37i;  Sawyer  Hoffman,    5   Johns.    Ch.   (N.  Y.)  300; 

V.   Switzerland    Marine    Ins.   Co.,    14  Sifford    v.    Beaty,    12    Ohio    St.   189; 

Blatchf.  (U.S.)  451:  Van  Brum  I.  Cor-  Shelby     v,     Hoffman,     7     Ohio    St. 

bin,  14  Blatchf.  (U.  S.)  496;  Petterson  453;    Nye  v.  Nightingale,  6  R.  1.439; 

V.  Chapman,  13  Blatchf.  (U.  S.)  395;  Dunn  v.  Waggoner,  3  Yerg.  (Tenn.)  591 

Hubbard  v.  Northern  R.  Co.,  3  Blatchf.  Guarantee  Co.  v.  Lynchburg  First  Nat. 

(U.  S.)  84,  25  Vt.  715;    Field  v,  Lowns-  Bank,  95  Va.  480;    Washington,  etc., 
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named  in  the  record  whose  presence  would  defeat  the  jurisdic- 
tion.* 

Immatorial  that  AU  Join  in  Petition  for  Bemoval.  —  If  one  of  the  defend- 
ants is  a  citizen  of  the  same  state  as  one  of  the  plaintiffs  the  suit 
is  not  removable  though  all  of  the  defendants  unite  in  the  peti- 
tion for  removal.* 

Joint  Personal  Eepresentatives.  —  Where  a  suit  is  brought  by  or 
against  joint  executors  or  administrators,  the  personal  citizenship 
of  all  of  them  must  be  such  as  to  confer  jurisdiction  on  the  fed- 
eral court,  in  order  to  warrant  a  removal.* 

He^TT  Defendants  Broaght  In  by  Amendment  stand  as  original  parties  so 
far  as  removal  on  tiie  ground  of  diverse  citizenship  is  concerned. "* 

Bi verse  Citisenship  Between  Parties  on  Same  Side.  —  The  difference  of 
citizenship  must  exist  between  the  plaintiffs  on  the  one  hand  and 
the  defendants  on  the  other;  diversity  of  citizenship  as  to  those 
between  whom  the  controversy  exists  is  alone  regarded.* 

V^)  Formal,  Nominal,  or  Unneoessary  Parties  —  aa.  General  Statement  of 
^^^'  — It  is  well  settled  that  in  applications  for  removal  on  the 
^  ^^nd  of  diverse  citizenship,  the  citizenship  of  formal  parties, 
^t  nominal  parties,  or  parties  without  interest  united  with  the 

R.  Co.  V.  Alexandria,  etc.,   R.   Co.,  19  parties,  and  consideration  of  the  peti- 

Grait.  (Va.)  6qi;    Beery   v,   I  rick,    22  tion  for  removal  was  postponed  until 

Grait.  (Va.)  487;  Kennedy  z'.  Ehlen,  31  the   plaintiff  had    an    opportunity    to 

W.  Va.   540;  Bell   v.   Bell,   3  W,   Va.  bring    them    in,   so  as   to   enable   the 

183.  court  to  determine  whether  the  contro- 

The  Leading  Case  on  this  point  since  versy  was  really  between   citizens  of 

the  word  "  suit  "  in  the  Judiciary  Act  different  states,  and  it  was  intimated 

of  1789  was  changed  by  the  Act  of  1875  that,  if  they  were  not  brought  in  the 

to"  suit     »    ♦    *    in  which  there  shall  bill  might  be  dismissed.     See  also  Gor- 

be  a  controversy,*'  appears  to  be  Blake  don  z/.  Green,  113  Mass.  259,  a  bill  by 

V.  VfcKim,  103  U.  S.  336.  a  trustee  for  instructions  in  the  cxecu- 

Citisen  of  Territory  or  District  of  Co-  tion  of  his  trust  where  all  the  cestui s 

liuabia.  —  Thus  if  one  of  the  necessary  que  irustent  were  not  before  the  court. 

parties  is  a  citizen  of  a  territory  or  of  2.  Smith  v.  Horton,  7  Fed.  Rep.  270; 

the  District  of  Columbia  the  suit  can-  Ex  p.  Girard,  3   Wall.  Jr.  (C.  C.)  263; 

not  be  removed   by  a  party  who  is  a  Van  Brunt  v.  Corbin,  14  Blatchf.  (U. 

citizen  of    a    state   unless   there   is   a  S.)  496;    Ruble  v,    Hyde,   I    McCrary 

separable     controversy    in     the     suit.  (U.  S,)  514,  3  Fed.  Rep.  330. 

Chapoian  v.  Chapman,  28  Fed.  Rep.  i.  3.  Hubbard   v.    Northern   R.  Co.,  3 

See  also  supra,  p.  187.  Blatchf.  (U.  S.)  84.  25  Vt.  715. 

1.  In  re  Stutsman  County,  88  Fed.  4.  Merchants'  Nat.  Bank  v.  Thomp- 
Rep.  337,  citing  Osborn  v,  U.  S.  Bank,  son,  4  Fed.  Rep.  876;  Young  v.  Oakes, 
9  Wheat.  (U.  S.)  857.  See  also  Mc-  104  Ga.  62,  where  the  presence  of  the 
Henry  r.  New  York,  etc.,  R.  Co.,  23  new  defendants  of  the  same  citizenship 
Fed.  Rep.  67.  as  the  plaintiff  prevented  a  removal  by 
Contra. —  Baxter  v.  Proctor,  139  the  original  defendants  whose  citizen- 
Mass.  151,  where  one  of  several  cestuis  ship  was  diverse. 

que  trustent  brought  a  suit  for  the   re-  5.  Petterson  v.  Chapman,  13  Blatchf. 

moval  of  the  trustee  and  the  appoint-  (U.  S.)  399,  where  the  court  said  that 

ment  of  another  in    his   place.     The  the  statute  affirms  nothing  **  as  to  di- 

trustee,  who  was  the   only  defendant  versity  of  citizenship  between  the  plain- 

and  a  citizen  of  a  different  state  from  tiffs,   on    the    one    hand,    alone,    and 

the  plaintiff,    filed   a   petition   for    re-  between  the  defendants  alone,  on  the 

moval.     It  was  held  that  the  other  ces-  other;    for  between  them  there  would 

tms  que    trustent  were    indispensable  be  no  controversy." 
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real  parties,  will  be  ignored,  and  the  citizenship  of  the  real  par- 
ties is  alone  to  be  considered.^  The  rule  is  usually  laid  down 
substantially  in  that  form;  but  a  more  accurate  and  satisfactory 
statement  is  that  the  citizenship  of  one  who  is  not  an  indispensable 
party  will  be  disregarded.*      Nor  is  it  material  that  he  was  made 

1.  Wilson  V,  Oswego  Tp.,  151  U.  S.  Thurston,  6  R.  I.  431;  Henderson  v, 
64;  Bacon  v,  Ritres,  106  U.  S.  J04;  Re-  Cabell,  83  Tex.  545. 
moval  Cases,  100  U.  S.  469;  Wood  v.  *'  It  would  be  a  very  dangerous  doc- 
Davis,  18  How.  (U.  S.)  467;  Garrard  trine,  one  utterly  destructive  of  the 
V.  Silver  Peak  Mines,  76  Fed.  Rep.  i;  rights  which  a  man  has  to  go  into  the 
Missouri  v.  Alt,  73  Fed.  Rep.  302;  Car-  federal  courts  on  account  of  his  citizen- 
ver  V.  Jarvis-Conklin  Mortg.  Trust  ship,  if  the  plaintiff  in  the  case,  in  in> 
Co.,  73  Fed.  Rep.  9;  Shattuck  v.  North  stituting  his  suit,  can,  without  any 
British,  etc.,  Ins.  Co.,  58  Fed.  Rep.  right  or  reason  or  just  cause,  and  with 
609;  Dow  V,  Bradstreet  Co.,  46  Fed.  the  express  declaration  that  he  asks  no 
Rep.  826;  Overman  Wheel  Co.  v.  Pope  relief  from  them,  join  persons  who 
Mfg.  Co.,  46  Fed.  Rep.  577;  Hender-  have  not  the  requisite  citizenship  and 
son  V,  Cabell,  43  Fed.  Rep.  257;  Brown  thereby  destroy  the  rights  of  the  par- 
V.  Murray.  43  Fed.  Rep.  614;  Ferguson  ties  in  federal  courts.  We  must,  there- 
V.  Ross,  38  Fed.  Rep.  161;  Seddon  v,  fore,  be  astute  not  to  permit  devices  to 
Virginia,  etc..  Steel,  etc.,  Co.,  36  Fed.  become  successful  which  are  used  for 
Rep.  7;  Judah  v,  Iowa  Barb-Wire  Co.,  the  very  purpose  of  destroying  that 
32  Fed.  Rep.  561;  Sioux  City,  etc.,  R.  right."  Per  Mr.  Justice  Miller  in 
Co.  V.  Chicago,  etc.,  R.  Co.,  27  Fed.  Arapahoe  County  r.  Kansas  Pac.  R. 
Rep.  770:  Hack  v,  Chicago,  etc.,  R.  Co.,  4  Dill.  (U.  S.)  283. 
Co..  23  Fed.  Rep.  356;  Bates  v.  New  **  Persons  who  are  only  nominally 
Orleans,  etc..  R.  Co.,  16  Fed.  Rep.  294;  interested  in  the  coniroversy  cannot 
Deford  v.  Mehaffy,  14  Fed.  Rep.  181;  confer  jurisdiction  and  cannot  lake  it 
Price  V,  Foreman,  12  Fed.  Rep.  away,*'  Per  Justice  Bradley  in  Girar- 
802;  Texas  v.  Lewis,  12  Fed.  Rep.  i;  dey  v.  Moore,  3  Woods  (U.  S.)  401. 
Pond  V.  Sibley,  7  Fed.  Rep.  I2q,  19  9.  '*  This  rule,  we  think,  may  be  ex- 
Blatchf.  (U.  S.)  i8q;  Sands  v.  Smith,  i  traded  from  the  cases,  that  although 
Abb.  (U.  S.)  372;  Wilder  v.  Union  Nai.  one  may  be  a  proper  party,  yet  if  he 
Bank,  9  Biss.  (U.  S.)  182;  Aroma  Tp.  is  not  an  indispensable  party,  he  may 
V,  Auditor  of  Public  Accounts,  9  Biss.  be  treated  as  a  nominal  or  formal 
(U.  S.)  289:  Hervey  v,  Illinois  Midland  party,  and  therefore  as  not  standing  in 
R.  Co.,  7  Biss.  (U.  S.)  103;  Chicago,  the  way  of  a  removal."  /'^•r  Acheson, 
etc.,  R.  Co.  V.  McComb,  17  Blatchf.  (U.  J.,  in  McHenry  v.  New  York,  etc.,  R. 
S.)  371;  Hatch  z/.  Chicago,  etc.,  R.  Co.,  Co.,  25  Fed.  Rep.  67. 
6  Blatchf.  (U.  S.)  105;  Field  V.  Lowns-  "  The  question  *  *  •  is  whether 
dale,  Deady  (U.  S.)  291;  Chester  v,  the  party  whose  presence  would  defeat 
Wellford,  2  Flipp.  (U.  S.)  347;  Goodnow  the  jurisdiction  is  an  indispensable 
V.  Litchfield,  4  McCrary  (U.  S.)  215;  party  to  the  controversy  between  the 
Wilson  V,  Blod<;;et,  4  McLean  (U.  S.)  parties  who  are  citizens  of  different 
362;  Ward  z'.  ArrcdonJo,  r  Paine  (U.  slates."  Perrin  v.  Lepper,  26  Fed. 
S.)  410;    Edgerton   r^.  Gilpin,  3  Woods  Rep.  548. 

(U.  S)  277;  Girardcy  v.  Moore,  3  See  generally  in  support  of  the  text 
Woods  (U.  S.)  401;  Jones  r*.  Foreman,  Wilson  v.  Oswego  Tp.,  151  U.  S.  56; 
66  Ga.  382;  Worisman  v.  Wade.  77  Ga.  Merchants  Cotton  Press,  etc..  Co.  v.  In- 
651;  Sieiner  v,  Mathewson,  77  Ga.  657;  surance  Co.  of  North  America.  151  U. 
Witheis  v.  Hopkins  Place  Sav.  Bank,  S.  381;  East  Tennessee,  etc.,  R.  Co.  v, 
104  Ga.  89;  Vimont  v.  Chicago,  etc.,  Grayson,  119  U.  S.  243;  Peper  v.  For- 
R.  Co.,  64  Iowa  517;  Sachse  r.  Citizens*  dyce,  119  U.  S.  471;  Coney  v.  Winchell, 
Bank,  37  La.  Ann.  364;  Dennislon  v.  116  U.  S.  230;  St.  Louis,  etc.,  R.  Co. 
Potts,  II  Smed.  &  M.  (Miss.)  42;  Liv-  v,  Wilson,  114  U.  S.  62;  Sully  v.  Dren- 
ingston  v.  Gibbons,  4  Johns.  Ch.  (N.  nan,  113  U.  S.  291;  Thayer  v.  Life 
Y.)94:  Livermore  r.  Jenks,  (Supm.  Ct.  Assoc,  of  America,  H2  U.  S.  719;  Bar- 
Spec.  T.)  11  How.  Pr.  (N.  Y.)479;  Tate  ney  t/.  Latham,  103-  U.  S.  214,  where 
cr.  Douglas,  113  N.  Car.  191;  H^dley  the  distinction  between  proper  and  in- 
r.    Dunlap,   10  Ohio  St.  i;    James  v.  dispensable  parties  is  expressly  made; 
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a  party  on  the  motion  of  the  petitioner  for  removal.*  The  fact 
that  a  formal  and  unnecessary  defendant  has  filed  an  answer  does 
not  affect  the  right  of  removal  by  the  real  parties.* 

Bole  Applies  to  Plaintlflii  as  Well  as  Befendants.  —  In  most  of  the 
adjudged  cases  the  question  arose  with  respect  to  the  interest  of 
one  who  was  joined  as  a  defendant,  but  the  rule  applies  also  to 
parties  joined  as  plaintiffs  who  are  not  indispensable.* 

Federal  Jnrisdiotlon  Befiised  if  Question  Doabtftd.  —  Where  a  cause  is 
removed  upon  the  theory  that  one  of  the  defendants  is  not  an 
indispensable  party  it  will  be  remanded  if  the  question  is  one  of 
doubt.* 

bb.  Who  Are  and  Who  Are  Not  Formal  or  Unnecessary  Parties  — 
la  General  —  In  Equity.  —  The  tests  by  which  to  determine  who  are 
and  who  are  not  indispensable  parties  in  suits  in  equity,*  on  appli- 

Blake  r.  McKim,  103  U.  S.  338;  Oakes  263;    Missouri   v.   Alt,   73    Fed.    Rep, 

V,  Yonah  Land,  etc.,  Co.,  89  Fed.  Rep.  302.* 

243;  Sweeney  v.  Grand  Island,  etc.,  R.  Where  it  sufficiently  appears  in  the 

Co.,  61  Fed.  Rep.  5;  New  York  Constr.  record  that  one  of  the  plaintiffs  is  sim- 

Co.  V,  Simon,  53  Fed.  Rep.  4;  Le  Mars  ply  an  agent  or  attorney  of  the  other 

9.  lowaFaUs,  etc.,  R.  Co.,  48  Fed.  Rep.  plaintiff,  and  has  no  personal  interest 

662;  Rogers  v.  Van  Nortwick,  45  Fed.  in  the  controversy,  his  presence  is  of 

Rep.  514;    Patchin  v.  Hunter,  38  Fed.  no  importance  with  respect  to  the  de- 

Rep.  53;  Vina!  v.  Continental  Constr.,  fendant's  right  of  removal.     Overman 

etc.,  Co ,  35  Fed.  Rep.  673;  Grinnell  v.  Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed. 

Johnson,   28   Fed.    Rep.  4;    Lyddy  v.  Rep.  577. 

Gano.    26     Fed.     Rep.     177;     Perrin  A  party  suing  on  a  legal  title  cannot 

r.  Lepper,  26  Fed.  Rep.  547;  Chicago,  prevent  a  removal  by  joining  as  co- 

etc.  R.  Co.  V.  New  York,  etc..  R.  Co..  plaintiff  a  party  having  an  equitable 

24  Fed.  Rep^  517;    New  York  v.  New  title.     Over  v.  Lake  Erie,  etc.,  R.  Co., 

Jersey  Steam    Boat    Transp.   Co.,   24  63  Fed.  Rep.  34. 

Fed.   Rep.   818;    Long  v,    Buford,   24  4.  Evans  v.  Faxon,  10  Fed.  Rep.  312. 

Fed.    Rep.   246;     Capital    City    Bank  See  also  infra^  I.  40.  g.  (3)  Cause  Re- 

I'.  Hodgin,    22    Fed.    Rep.  211;    Mills  manded  Where  Jurisdiction  Doubt fuL 

v.Central  R.  Co..  20  Fed.  Rep.  451;  De-  6.  Hatch  v.  Chicago,  etc.,  R.  Co.,  6 

ford    V,   Mehaffy,    14  Fed.    Rep.    181;  Blatchf.  (U.  S.)  116;    Golden  v.  Brun- 

Prlce  V,   Foreman,   12  Fed.   Rep.  803;  ing,  72  Fed.  Rep.  4. 

SteVens  v.   Richardson,  9  Fed.   Rep.  Party  Enential  to  Complete  Belief.  — 

193;    Hanover  F.  Ins.  Co.  v.  Keogh,  7  A  defendant  is  indispensable  when  his 

Fed.   Rep.  765;    Ruckman  v.  Palisade  presence  is  essential  to  give  effect  to 

Land  Co..  i  Fed.  Rep.  369;  Ruckman  v.  any  decree  establishing  the  right  of  the 

Rackman,  i  Fed.  Rep.  590;  Sheldon  v,  plaintiff    against    another    defendant. 

Keokuk    Northern    Line   Packet  Co.,  Nye  v.  Nightingale,  6  R.  1. 439.     Thus, 

1  Fed.  Rep.  793;  Chester  f.  Wellford,  2  where  a  suit  was  brought  against  a 
Flipp.  (U.  S.)  347;   Steinkuhl  v.  York,  corporation  and  a  stockholder  thereof 

2  Flipp.  (U.  S.)  379;  Ward  v,  Arre-  to  determine  the  ownership  of  certain 
dondo,  I  Paine  (U.  S.)  412;  Taylor  v.  shares  of  stock  and  to  obtain  a  decree 
Rockefeller,  18  Am.  L.  Reg.  N.  S.  307;  for  their  transfer  to  the  plaintiff  the 
Security  Co.  r/.  Pratt,  65  Conn.  176;  corporation  was  an  indispensable 
Withers  v,  Hopkins  Place  Sav.  Bank,  party.  Rogers  v.  Van  Nortwick,  45 
104  Ga.  89;  Wortsman  v.  Wade,  77  Ga.  Fed.  Rep.  513.  A  corporation  defend- 
653;  Townsend  v.  Sykes,  38  La.  Ann.  ant  is  a  necessary  party  to  a  bill  to 
411.  enforce  a  judgment  against  it  by  com- 

1.  Calloway    v.   Ore    Knob    Copper  pelling    contribution    from   its    stock- 
Co.,  74  N.  Car.  200.  holders.     Walsh  v.  Memphis,  etc.,  R. 

2.  Carver   z\  Jarvis-Conklin   Mortg.  Co.,  2  McCrary  (U.  S.)  156,6  Fed.  Rep, 
Trust  Co.,  73  Fed.  Rep.  12.  797. 

8.  Cooke  r.  Seligman,  7  Fed.  Rep.        PUdntiA  Entitled  to  Ko  Doereo  are  noc 
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cations  for  removal,  are  not  different  from  those  which  control  in 
general  equity  practice   and  which  are  chiefly  to   be   found  in 

to  be  treated  as  parties,  though  joined,  to  prevent  him  from  paying  the  mort- 

upon  the  question  of  removal.     James  gage   debt  is  not    a  necessary  party, 

r.  Thurston,  6  R.  I.  431.  Ruckman   v,   Ruckman,  i   Fed.   Rep. 

One  who  is  made  a  copiaintiff  in  a  587. 
bill  not  with  a  view  of  obtaining  any  In  a  suit  by  a  town  to  have  certain 
decree  in  his  favor,  but  solely  for  the  township  bonds  declared  void  and  the 
purpose  of  securing  the  rights  of  the  levy  of  a  tax  for  iheir  payment  en- 
other  plaintiffs,  must  be  regarded  as  a  joined,  the  holders  of  the  bonds  may 
merely  formal  party.  Hazard  v,  Rob-  remove  the  cause  without  regard  to  the 
inson,  21  Fed.  Rep.  193.  citizenship  of  the  public  officers  who 

Defendants  Kot  Amenable  toBeeree. —  are  joined  for  the  purpose  of  making 

Defendants  against  whom  no  relief  is  the  injunction    effective.     Aroma  Tp. 

prayed  or  against  whom  no  decree  can  v.  Auditor  of  Public  Accounts,  9  Biss. 

be  rendered  are  merely  nominal  par-  (U.  S.)  289. 

ties.     Wilson  v.  Blodget,  4  McLean  (U.  An   officer  appointed  by  a  court  to 

S.)    362;     New    York    Constr.   Co.    f.  execute  its  decree  of  sale  is  not  a  neces- 

Simon,    53  Fed.   Rep.  4;    Wellman  v,  saiy  party  to  a  suit  to  nullify  the  de* 

Howland   Coal,    etc.,  Works,  19   Fed.  cree  on   the  ground  of  fraud,  and  by 

Rep.   51;   James  v,  Thurston,  6  R.   I.  consequence   enjoin  the  sale.    Carver 

431.     See  also  Ward  v.  Arredondo,  i  v.  Jarvis-Conklin  Mortg.  Trust  Co.,  73 

Paine  (U.  S.)  413.  Fed.  Rep.  9. 

A  defendant  against  whom  no  relief  Officers  of   Corporations.  —  In  a  suit 

is   prayed,   and  who   disclaims  all  in-  against  a  corporation  and  its  grantee  of 

terest,  and  has  assigned  his  interest  to  land  to  set  aside  the  conveyance  on  the 

a  codefendant   who   petitions  for    re-  ground  of  fraud,  an  officer  of  the  cor- 

moval,  is  not  a  substantial  party.     Cal-  poration  who  is  in  possession  of  the 

loway  V,  Ore  Knob  Copper  Co.,  74  N.  land  is  not  a  necessary   party.      Na- 

Car.  202.  tional  Bank  v.  Wells  River  Mfg.  Co.,  7 

Bills  for  Injnnotion.  —  On  a  bill  filed  Fed.  Rep.  750. 
by  a  corporation  against  another  cor-  Where  a  corporation  and  its  officers 
poration  to  restrain  the  latter  from  are  made  codefendants  in  a  suit  and 
prosecuting  proceedings  to  condemn  the  relief  prayed  for  is  the  same  in  re- 
land  by  eminent  domain,  where  the  spect  to  all  of  (he  defendants,  and  no 
only  question  in  controversy  is  which  relief  is  prayed  against  any  officer  in 
corporation  has  the  better  right  to  take  his  individual  capacity,  such  officers 
the  land,  the  sheriff  and  commissioners  are  merely  nominal  parties.  Hatch  r. 
appointed  in  the  proceedings  who  are  Chicago,  etc.,  R.  Co.,  6  Blatchf.  (U.  S.) 
made  codefendants  are  merely  nomi-  105.  See  also  Pond  v.  Sibley,  7  Fed. 
nal  parties.  Sioux  City,  etc.,  R.  Co.  Rep.  129,  19  Blatchf.  (U.  S.)  189. 
V.  Chicago,  etc.,  R.  Co.,  27  Fed.  Rep.  **  Where  a  corporation  is  the  princi- 
770.  pal,  no  amount  of  mere  pecuniary  in- 

In  a  taxpayer's  suit  against  a  judg-  terest  in  the  corporation   by  an  indi- 

ment  creditor  of  a  city  to  restrain  the  vidual    stockholder    will    make     him 

collection  of  a  lax  to  pay  the  judgment,  a  necessary  or  indispensable  party.'* 

and  also  to  set  aside  the  judgment  for  New  York  v.  New  Jersey  Steam-Boat 

fraud,  city  officials  who  are  made  de-  Transp.  Co.,  24  Fed.  Rep.  819. 

fendants  for  the  purpose  of  restraining  Where  a  defendant  is  sued  jointly 

them   from  paying  the  judgment/r^-  with  the  corporation  of  which  he  is  an 

dcnte  lite  and  are  not  charged  with  par-  officer,   for  the   purpose  of  obtaining 

ticipation    in    the    fraud    are    merely  some  specific  relief  against  him  on  a 

nominal    parties,   and    their  presence  personal   liability,  he  is  not  a  merely 

does  not  affect  the  right  of  removal  by  nominal    party.       Hatch   v.   Chicago, 

the  judgment  creditor.      May  v,   St.  etc.,  R.  Co.,  6  Blatchf.  (U.  S.)  115. 

John,  38  Fed.  Rep.  770.  In  a  Snit  Against  Execnton,  each  of 

Where  the  subject-matter  of  the  suit  whom  has  qualified,  all  are  indispens- 

is  the  ownership  of  a  bond  and  mort-  able  parties.     Blake  v.  McKim,  103  U. 

gage,  which  is  claimed  by  the  plaintiff  S.  33S,  a  leading  case, 

and  by  one  defendant,  the  mortgagor  Bill  for  Gonstmotion  of  WilL — In  a 

against  whom  an  injunction  is  sought  suit  by  an  executor  against    several 
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Other  parts  of  this  work.*  Where  the  averments  of  the  plaintiff's 
pleading  are  so  general  as  to  be  capable  of  different  construc- 
tions, it  is  proper  for  the  court  to  examine  other  parts  of  the 
record  to  see  what  is  the  nature  and  probable  character  of  the 
suit,  and  thus  to  determine  who  are  and  who  are  not  the  real 
parties  in  interest.* 

Spedal  Statutory  Begnlatione  in  Federal  Courts.  —  The  provisions  of  sec- 
tion 737  of  the  United  States  Revised  Statutes,'  so  far  as  they 

beneficiaries  claiming  conflicting  inter-  Stock  conveyed  by  the  plaintiff  to  one 
ests  in  the  will,  to  obtain  a  construction  of  the  defendants  by  mulual  mistake, 
of  Che  instrument,  the  executor  is  an    and  by  him  transferred  to  the  other  de* 


indispensable  party.    Security  Co.  v. 
Pratt,  64  Fed.  Rep.  405. 

Defendants  Oharged  with  Fraud. — 
Where  relief  is  sought  on  the  ground 
of  fraud,  defendants  who  are  charged 
as  actual  participants  in  the  fraudulent 


fendant  with  notice,  both  defendants 
are  indispensable  parties.  Vina.1  v. 
Continental  Constr.  etc.,  Co.,  35  Fed. 
Rep.  673. 

Suit  Against  Pledgor  and  Pledgee.  —  In 
an  action  against  the  maker  and  the 


acts  are  not  nominal  parties.     Fox  z\  guarantor  of  a  note  seeking  a  personal 

Mackay,  60  Fed.  Rep.  4.  judgment  against  the  latter  and  a  sale 

Suits Belating to Xortgages.  —  Amort-  of  property    pledged    to  him   by  the 

gagor  is  a  necessary  party  to  a  suit  maker  as  security  for  the  guaranty,  the 

against  him  and  the  mortgagee  to  can-  maker  is  a  necessary  party.     Howland 

eel   ihe  mortgage  on   the    ground  of  Coal,  etc.,  Works  v.  Brown,  13  Bush 

fraud  and  collusion.    Oakes  v.  Yonah  (Kv.)6Si. 

Land,  etc.,  Co.,  89  Fed.  Rep.  243,  rtV/M^        Suits    Belating   to   Admixiistration   of 

as  in  point  Marsh  z'.  Atlanta,  etc.   R.  Trusts.  —  All  the  cestuis  que  trustent  are 

Co.,  53  Fed.  Rep.  168.  necessary  parlies  to  a  bill  for  removal 

In  a  Bill  of  Interpleader  the  plaintiff  is  of  the  trustee  and  appointment  of  an- 

an   indispensable  party  until  he    has  other  in  his  place,  Baxter  z\  Proctor, 

been  dismissed,  Leonard  v,  Jamison,  2  139  Mass.  151;  or  to  a  bill  by  a  trustee 

Edw.  (N.  Y.)  136;  and  both  defendants  for  instructions  in  the  execution  of  his 

are     necessary     parties,     George     f.  trust,   Gordon    r.    Green,    113    Mass. 

Pilcher,  28  Gratt.  (Va.)  299.  259. 


Beftinet  Corporation.  —  In  a  suit  by  a 
creditor  against  a  stockholder  in  a  cor- 
poration to  enforce  liability  for  his  un- 
paid subscription,  the  corporation   is 


In  Ex  p,  Grimball,  61  Ala.  598,  the 
trustee  of  certain  property  under  a  will 
filed  a  bill  against  parties  claiming  the 
property  (viz.,  the  brothers  and  sisters 


not  a  necessary  party  where  its  prop-  of  the  deceased,  her  administrator,  and 
erty  and  franchise  have  been  sold,  and  her  husband)  for  the  settlement  of  his 
it  has  no  organization,  officers,  or  trust  and  for  instructions  as  to  the  dis- 
agents  anywhere.  Weliman  v.  How-  position  of  the  property.  All  the  par- 
land  Coal,  etc..  Works,  19  Fed.  Rep.  51.  ties  except  the  husband,  who  resided 
Principal  and  Indemnitor.  —  In  a  suit  in  New  York,  were  residents  of  Ala- 
in equity  to  recov^er  from  an  insolvent  bama.  It  was  held  that  he  was  not 
defendant  damages  occasioned  by  its  entitled  to  remove  the  case  to  a  federal 
negligence,  and  also  to  enforce,  in  par-  court,  as  the  plaintiff  was  a  necessary 
tial  satisfaction  of  such  damages,  the  party  to  the  contro\^ersy  between  him- 
Itability  of  another  defendant,  a  casu-  self  and  the  other  defendants. 
alty  insurance  company,  on  a  policy  1.  See  article  Parties  to  Actions, 
held  by  the  receiver  of  the  insolvent  as  vol.  15.  p.  584  et  seq, 
a  part  of  the  assets  of  his  tiust,  the  re-  8.  New  York  &.  New  Jersey  Steam- 
cei^er  is  a  necessary  party,  and  his  Boat  Transp.  Co.,  24  Fed.  Rep.  817,  an 
claim  hostile  to  that  of  the  plaintiff,  action  for  injunction  and  accounting 
Moore  r.  Los  Angeles  Iron,  etc.,  Co.,  where  the  plaintiff'saffidavitsfor  a  pre- 
89  Fed.  Rep.  73,  citing  Anoka  Lumber  liminary  injunction  were  scrutinized. 
Co.  V.  Fidelity,  etc.,  Co.,  63  Minn.  286,  8.  Act  of  Feb.  28,  1839,  5  U.  S.  Stat, 
and  holding  that  Bacon  v.  Rives,  106  at  L.  321,  c.  36,  §  1 ;  Rev.  Stat.  U.  S., 
U.  S.  99,  was  not  applicable.  §  737.  For  the  substance  of  the  stat- 
in a  Bait  to  Obtain  the  Seetoration  of  ute  and  its  effect  on  federal  practice  see 
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have  any  remedial  efficacy  in  suits  in  equity,  do  not  apply  in 
removal  proceedings.* 

Agents,  Garniflhoei,  or  Tnuteet.  —  Where  a  party  is  joined  as  an 
agent,  garnishee,  or  trustee  of  a  defendant,  and  is  under  no  obli- 
gation to  the  plaintiff,  and  has  no  active  duty  to  perform,  his 
presence  for  jurisdictional  purposes  may  be  ignored.*  But  where 
the  party  thus  joined  occupies  the  relation  of  a  trustee  for  both 
parties  to  the  controversy  and  is  under  an  obligation  the  per- 
formance of  which  the  plaintiff  seeks  to  enforce,  he  is  an  indis- 
pensable party.' 

the  article  Parties  to  Actions,   vol.  guished  in  Wilson  r.  Oswego  Tp.,  151 

15,  p.  704.  U.  S.  64. 

1.  Ames  V,  Chicago,  etc.,  R.  Co.,  39  In  New  York  Constr.  Co,  v.  Simon, 
Fed.  Rep.  885;  Patchin  v.  Hunter,  38  53  Fed.  Rep.  i,  which  was  a  suit 
Fed.  Rep.  51;  James  v.  Thurston,  6  R.  brought  by  the  maker  of  a  note  against 
I.  432,  holding  that  one  who  is  actually  a  nonresident  indorsee  and  owner 
joined  and  is  a  proper  party  cannot  be  thereof,  for  the  purpose  of  having  the 
treated  as  unnecessary  by  virtue  of  the  note  canceled,  it  was  held  that  the  fact 
federal  statute;  Denniston  v.  Potts,  11  that  a  banking  corporation  of  the  state, 
Smed.  &  M.  (Nfiss.)  37.  which  held  the  note  merely  for  coUec- 

2.  A^nts.  —  Thus,  in  Wood  v,  tion,  had  been  made  a  party  defendant 
Davis,  18  How.  (U.  S.)  470,  a  suit  had  would  not  prevent  the  nonresident 
been  brought  by  a  citizen  of  Illinois  owner  and  indorsee  from  removing  the 
against  citizens  of  Pennsylvania  for  an  case  to  the  federal  court.  See  further 
accounting  concerning  certain  trans-  to  the  point  that  the  citizenship  of  a 
actions,  and  to  obtain  the  cancellation  garnishee  in  a  case  is  not  regarded  on 
of  a  certain  note  executed  by  the  plain-  a  petition  for  removal  by  the  defend- 
tiff,  on  the  ground  that  it  had  been  ant.  Cook  v.  Whitney,  3  Woods  (U.  S.) 
fully  paid.  An  agent  of  the  defend-  715;  American  Nat.  Bank  v.  National 
ants,  who  was  a  citizen  of  Illinois,  and  Ben.,  etc.,  Co.,  70  Fed.  Rep.  422. 

in   whose   hands   the    note   had    been  A  TruBtee  under  a  deed  of  trust  to  se> 

placed  merely  for  the  purpose  of  col-  cure  the  payment  of  certain  notes  is 

lection,  was  joined  as  a  codefendant  of  not  an  indispensable  party  to  a  bill  to 

the   nonresident    defendants,    and    as  cancel   the   notes   because    they   have 

against   him   a  temporary    injunction  been    paid.     Chester    v.    Wellford,    2 

was  asked  to  prevent  him  from  surren-  Flipp.  (U.  S.)  347,  distinguishing  Gardi- 

dering  the  note  to  his  principals  during  ner  v.  Brown,  21  Wall.  (U.  S.)  36. 

ihe   pendency  of   the  litigation.     The  3.  Scoutt  v.  Keck.  73  Fed.  Rep.  90Q, 

suit  was  held   to  be  removable  to  the  wherein  the  court  said:     "  The  case, 

federal   court   by   the  nonresident  de-  therefore,  cannot  be  distinguished  in 

fendants,  on  the  ground  that  the  agent  principle  from  the  recent  case  of  Wil- 

was  merely  a  formal  and  disinterested  son  v,  Oswego  Tp.,  151   U.  S.  56.     In 

party.     For  other  cases   holding  that  that  case  a  controversy  arose  between 

the  citizenship  of  a  mere  agent  or  at-  the  plaintiff,  a  citizen  of  Missouri,  and 

torney     was    immaterial,    see    Brown  the  defendant,  a  citizen  of  Kansas,  rela- 

r.  Murray,  43  Fed.  Rep.  614;  Myers  v,  tive  to  the  right  of  possession  of  certain 

Murray,  43  Fed.  Rep.  695;    Wilson  v,  bonds   that  were   in  the  custody  of  a 

Blodget,  4  McLean  (U.  S.)  362.  bank,  which  was  a  corporation  of  the 

Garnishees.  —  In  Bacon  v.  Rives,  106  state  of  Missouri.     The  bank  was  made 

U.  S.  99,  it  was  held  that  the  right  of  a  a  party  defendant  to  the  suit,  although 

nonresident  defendant  to  remove  a  case  it  was  a  mere  bailee  of  the  bonds,  hav- 

to  the  federal  court  was  not  defeated  ing  received  them  for  safekeeping  and 

by  the  fact  that  a  resident  of  the  state  having  agreed  to  surrender  them  on 

had    been    made    a    paity    defendant  the  completion  of  certain  work  and  on 

merely  as  an  equitable  garnishee,  and  the  return  of  a  certain  receipt.     It  was 

to  prevent  him,  during  the  pendency  held,  however,  that  inasmuch  as  the 

of  the  suit,  from  paying  over  certain  suit  was  brought  to  obtain  possession 

funds  which  belonged  to  the  nonresi-  of  the  bonds  which  were  in  the  bank's 

dent  defendant.     The  case  was  distin-  custody,    the   bank   was    a    necessary 
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ClMt  Suits.  —  Where  citizen  plaintiffs  sue  as  a  class  for  the  benefit 
of  a  class  all  of  whom,  whether  named  as  plaintiffs  or  not,  may 
avail  themselves  of  the  benefit  of  the  decree  if  obtained,  one  of 
the  class  who  is  an  alien  and  coplaintiff  is  a  formal  and  unneces- 
sary party  whose  joinder  does  not  prevent  a  removal.* 

Partiee  Xade  Indiepensable  by  Statute.  —  Patties  joined  in  obedience 
to  an  express  requirement  of  a  statute  must  be  regarded  as  indis- 
pensable.* 

party,  and  that  the  suit  could  not  be  been  paid  into  court  and  the  liability 

removed  to  the  federal  court  by  its  co-  of   the  deposit  had  ceased,  the   bank 

defendant,    a  citizen   of    Kansas,    be-  was  a  necessary  party  to  the  suit,  and 

tnreen    whom   and    the  plaintiff  a  real  the  cause  could  not  be  removed.     The 

controversy  existed  as  to  the  right  of  court  distinguished  Wehl   v.  Wald,  17 

possession  of   the   bonds."      See   also  Blatchf.  (U.  S.)  342,  and   Healy  v.  Pre- 


Thayer  v.  Life  Assoc,  of  America,  112 
U.  S.  717;  St.  Louis,  etc.,  R.  Co.  v. 
Wilson,  114  U.  S.  60;  Central  R.  Co. 
V.  Mills,  113  U.  S.  249;  Crump  v. 
Thurber.  115  U.  S.  56;  Pittsburgh, 
etc.,  R.  Co.  V.  Bdliimore,  etc.,  R.  Co., 
61  Fed.  Rep.  705;  Myers  v.  Swann,  107 
U.  S.  546;  Pcper  V,  Fordyce,  119  U.  S. 
469;  Winchester  v.  Loud,  108  U  S. 
130;  Mayer  v.  Denver,  etc.,  R.  Co.,  41 
Fed.  Rep.  723;  Moore  v.  North  River 
Coastr.  Co.,  19  Fed.  Rep.  803;  Ex  p. 
Grimball,  61  Ala.  598;  Dunn  v.  Wag- 
goner, 3  Yerg.  (Tenn.)  59. 

*'  Where  a  party  occupies  a  neutral 
position,  and  is  in  a  manner  a  stake- 
holder or  trustee,  or  otherwise  bound 
to  account  to  one  of  two  other  parties, 


vost,  (U.  S.  Cir.  Ct.  1879)  8  Rep.  103, 
on  the  ground  that  in  those  cases  "  the 
original  debtor  had  ceased  to  be  a 
party,  the  money  was  in  court,  and  the 
two  remaining  parlies  were  of  diverse 
citizenship." 

Where  one  holds  the  legal  title  to 
property  for  the  joint  use  and  benefit 
of  himself  and  another,  and  both  are 
made  defendants  in  a  suit  concerning 
it,  the  holder  of  the  legal  title  is  a 
necessary  and  not  a  merely  nominal 
party.     Rand  v.  Wali^er,  117  U.  S.  344. 

Where  a  party,  though  a  trustee, 
would  be  personally  bound  by  a  decree 
against  his  codefendant,  he  is  not  a 
merely  nominal  party.  Evans  s/. 
Faxon,    10   Fed.    Rep.    312.     See    also 


he  is  an  indispensable  party  to  the  con-  Ribon  v.  Railroad  Companies,  16  Wall, 

troversy  between  them,  if  he  still  has  (U.  S.)  446. 

possession  of  the  fund  or  property  to        A     trustee     charged     with     having 

be  accoanied  lor."     Perrin  t/.  Lepper,  fraudulently  disposed  of  trust  properly 

96  Fed.  Rep.  548.  is  a  necessary  party  to  a  suit  against 

In  Bailey  v.  New  York  Sav.  Bank,  2  the  fraudulent  grantees  to  reclaim  the 

Fed.  Rep.  14,  18  Blatchf.  (U.  S.)  77,  an  property.     Missouri    v.    New    Madrid 


action  was  brought  by  a  widow  to  re 
cover  moneys  deposited  by  her  hus- 
band in  a  New  York  savings  bank. 
On  petition  of  the  bank,  under  a  state 
statute,  an  alleged  executor  of  the  de 


County,  73  Fed.  Rep.  304. 

1.  McHenry  v.   New   York,  etc.,  R. 
Co.,  25  Fed.  Rep.  65. 

2.  Reed  r.  Reed,  31   Fed.  Rep.  49,  a 
statutory  aciion  to  contest  a  probated 


cedent,  a  resident  of  Connecticut,  was  will,  the   statute   providing   that  *'  all 

made  a  party  defendant.     The   bank  the  devisees,  legatees,  and  heirs  of  the 

subsequently  put  in  an  answer,  setting  testator  and  other  interested  persons, 

up  that  it  could  not  ascertain  which  of  including  the  executor  or  administra- 

the  two  claimants  was  entitled  to  the  tor,  must  be  made  parties  to  the  ac- 


money,  and  prayed  that  when  all  the 
parties  necessary  to  render  the  judg- 
ment of  the  court  a  protection  to  it 
should  be  brought  in.  such  parties 
might  interplead  and  settle  their  rights 
annong  themselves,  and  that  the  bank 
might  pay  the  money  into  court  to 
await  the  final  determination  of  the 
action.  It  was  held  by  Circuit  Judge 
Blatchf ord  that  until  the  moneys  had 


tion;"  Lyddy  v.  Gano,  26  Fed.  Rep. 
177,  a  bill  in  equity  by  a  creditor 
against  the  heirs  of  a  deceased  debtor 
to  reach  real  estate  descended,  the  stat- 
ute requiring  all  the  heirs  to  be  made 
defendants.  See  also  McElmurray  v, 
Loomis,  31  Fed.  Rep.  395;  Townsend 
V.  Sykes,  38  La.  Ann.  411.  Compare 
Ellerman  v.  New  Orleans,  etc.,  R. 
Co.,  2  Woods  (U.  S.)  120. 
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In  Motions  at  Law  the  question  as  to  who  are  necessary  parties 
will  be  governed  by  the  law  of  the  state  in  which  the  suit  is 
pending.* 

(c)  Sham  Befendaats.  —  The  joinder  of  a  sham  defendant  to  defeat 
the  jurisdiction  of  the  federal  court  cannot  prevent  removal.* 
Such  cases  are  where  on  the  face  of  the  plaintifi*s  pleading  no 
cause  of  action  is  stated  against  the  defendant  whose  joinder  is 
apparently  an  obstacle  to  removal.'  Cases  where  the  plaintiff's 
pleading  stated  an  apparently  good  cause  of  action  against  a 
defendant  fraudulently  joined  are  treated  in  the  following  subdi- 
vision of  this  section.  The  petition  for  removal  need  not,  it 
seems,  allege  the  fraudulent  purpose  of  the  joinder.* 

(d)  Defendants  Frandnlently  Joined  to  Prevent  AemoyaL  —  Where  the 
court  is  legally  satisfied  that  one  of  several  defendants  against 
whom  an  apparent  cause  of  action  is  stated  was  joined  for  the 
sole  purpose  of  defeating  the  right  of  removal,  he  will  be  consid- 
ered as  a  sham  defendant  whose  citizenship  may  be  disregarded.* 
But  in  order  that  such  joinder  should  be  regarded  as  fraudulent, 
it  must  be  alleged  in  the  petition  for  removal  not  only  that  it 
was  made  for  the  purpose  of  avoiding  the  jurisdiction  of  the 
federal  court,  but  also  that  the  plaintiff's  averments  of  joint  lia- 
bility are  unfounded  in  fact,  and  were  not  made  in  good  faith 
with  the  expectation  of  proving  them  at  the  trial.*     The  fraudu- 

1.  Sec  Mitchell  v.  Stnale,  140  U.  S.  Dill.  (U.  S.)  277:  Arrowsmith  v.  Nash- 
416.  ville,  etc.,   R.  Co.,  57  Fed.   Rep.   165; 

Aotion  Againit  Principal  an^Sorety.  —  Collins  v,   Wellington,  31   Fed.   Rep. 

'*  In  an  action  to  enforce  a  bond,  note,  244. 

or  other  contract  which  is  brought  4.  Collins  v.  Wellington,  31  Fed. 
against  the  principal  therein  and  his  Rep.  244.  where  a  morion  to  remand 
surety,  it  cannot  be  said  that  I  he  surety  was  denied  upon  proof  that  the  co- 
is  merely  a  *  nominal  or  formal  defendant  was  a  mere  sham  defendant 
party.'  "  Mutual  Reserve  Fund  L.  having  no  place  or  interest  in  the  con- 
Assoc.  V,  Farmer,  77  Fed.  Rep.  931.  trove rsy,  although  it  was  conceded 
See  also  Guarantee  Co.  v.  Lynchburg  that  he  was  not  joined  for  the  purpose 
First  Nat.  Bank,  95  Va.  480.  of  preventing  a  removal.     The  court 

Action  by  Officer  on  Forthcoming  Bond,  said,  however,  that  if  it  should  appear 

—  In  an  action  by  a  maishal  on  a  forth-  thereafter  that  there  was  any  ground 

coming  bond  for  the  use  of  the  plain-  for    making    him   a   party   the    cause 

titf  in   attachment  the   marshal  is    a  would  be  remanded.     See  also  Texas, 

merely  nominal  party.     Wortsman  v.  etc.,    R.   Co.   v.   Bloom,  85  Tex.  285; 

Wade,  77  Ga.  651.  Nelson   v.    Hennessey,   33    Fed.    Rep. 

2.  Powers  v.  Chesapeake,  etc.,  R.  113.  But  rt^w/ar^  Arrowsmith  z^.  Nash- 
Co.,  65  Fed.  Rep.  132.  See  also  Hax  ville,  etc.,  R.  Co.,  57  Fed.  Rep.  168, 
V,  Caspar,  31  Fed.  Rep.  501:  Nelson  v.  where  the  petition  for  removal  which 
Hennessey,  33  Fed.  Rep.  113;  Rivers  is  there  quoted  contained  the  allega- 
ta. Bradley,  53  Fed.  Rep.  305,  where  a  tion  of  fraudulent  intent. 

servant  sued  his  master  and  a  coserv-  6.  The  United  States  Supreme  Court 

ant  for  injuries  received  in  the  master's  has   not  expressly  so  held,  but   it  is 

employment,  but  failed  to  allege  any  "  the   necessary   implication  "   of    the 

negligence   or  breach  of  daty  on  the  decisions.     Per  Taft,  ^.,  in  Hukill  v, 

part  of  the  coservant,  and  it  was  held  Maysville,  etc.,  R.  Co.,  72  Fed.   Rep, 

that  the  latter  must  be  regarded  as  a  751. 

merely  nominal  defendant.  6.  Warax  v.  Cincinnati,  etc.,  R.  Co., 

3.  Instances  of  Snch  Cases  Are,  A ra pa-  72  Fed.  Rep.  640:  Illinois  Cent.  R.  Co. 
hoe  County  v.  Kansas  Pac.  R.  Co.,  4  v.  Le  Blanc,  74  Miss.  643,  holding  that 
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lent  purpose  and  the  nonliability  of  the  defendant  fraudulently 
joined  must  be  proved.*     But  the  state  court  cannot  inquire  into 

the  mere  allegation  of  fraudulent  join-  the  cause  into  the  federal  court,  no  at* 

der,  which  is   quoted  in  the  opinion,  tempt  being  made  to  prove  the  aver- 

was  not    sufficient;    Bowley  v.   Rich-  ment. 

iDond,  etc.,  R.  Co.,  no  N.  Car.  317.        Gharaoter  and  Amount  of  Proof.  —  It 

See   also   Louisville,  etc.,    R.    Co.    v,  must  be  proved  that  the  averments  of 

Waogelin,  132  U.S.  603;  Chesapeake,  liability  "  are  so  unfounded  and  inca- 

eic,  R.  Co.  V.  Dixon,  (Ky.  1898)  47  S.  pable  of  proof  as  to  justify  the  infer- 

W.  Rep.  615.  ence  that  they  were  not  made  in  good 

In  Little   v.   Giles,    118    U.  S.    596,  faith  with    the  hope  and  intention  of 

where  a  bill  in  equity  charged  the  de-  proving  them.     ♦    ♦    ♦    One  who  has 

fendanis  jointly  with  having  fraud  a-  a   real   cause   of  action  for  joint  tort 

lently  deprived    the    plaintiff  of    her  against  two  persons  cannot  be  deprived 

property,  Mr.  Justice  Bradley  said  that  of  the  right  to  bring  his  action  against 

one  of  the  defendants  "  could  not,  by  both  and  to  retain  both  in  the  case,  and 

merely  making  contrary  averments  in  to  have  the  case  heard  with  both  as 

his  petition  for  removal,  and  setting  up  defendants,  merely  because  he  joined 

a  case  inconsistent  with  the  allegations  them  for  the  purpose  of  avoiding  the 

of  the    bill,   segregate   himself    from  jurisdiction  of  the   federal   court.     If 

the  other  defendants,  and  thus  entitle  the  right  exists,  the  motive  for  its  ex- 

himself  to   remove   the  case  into  the  ercise  cannot  defeat  it.     It  should  be 

United  States  court.**  said,  however,  that  where,  as  in  this 

Precedents  of  Averments.  —  Forallega-  case,  there   is  manifested  a  desire   to 

tions  of  fraudulent  joinder  see  the  re-  prevent    a    removal    by    the    unusual 

motral   petitions  quoted   in    Warax   v.  course  of  joining  a  locomotive  engineer 

Cincinnati,  etc.,  R.  Co.,  72  Fed.  Rep.  with   a   railroad   company,    the    court 

63q;  Hukill  v.  Maysville,  etc.,  R.  Co.,  will  not  be  astute,  by  any  strained  con- 

72  Fed.  Rep.  748;    Deere  ».  Chicago,  struction,  to   make   the   averments  of 

etc.,  R.  Co.,  85  Fed.  Rep.  877;    Hukill  the  petition  [declaration  or  complaint] 

V.  Chesapeake,  etc.,  R.  Co.,  65  Fed.  support  the  plaintiff's  right  to  join  the 

Rep.  139.     See  further,  as  to  the  proper  defendants."    /'^r  Taft,  J.,  in  Warax  v. 

form  of  averments.  Powers  v,  Chesa-  Cincinnati,  etc.,  R.  Co.,  72  Fed.   Rep. 

peake,  etc.,  R.  Co.,  65   Fed.   Rep.  132;  640,  holding  that  the  mere  fact  that  the 

Hukill  V.  Chesapeake,  etc..  R.  Co.,  65  plaintiff  had  once  brought  suit  on  the 

Fed.  Rep.  141;  Dow  v.  Bradstreet  Co.,  same  cause  of  action  against  the  peli- 

46  Fed.  Rep.  828.  tioning  defendant  without  joining  the 

Amendment  of  Petition.  —  Mere  defects  other  was  not  sufficient  proof  of  nonlia- 

and  evident  mistakes  in  the  details  of  bility  of  the  latter.     To  the  same  effect 

an  averment  of  fraudulent  joinder  may  see  Hukill  v.  Maysville,  etc.,  R.  Co.,  72 

be  cured  by  amendment  of  the  petition  Fed.  Rep.  745;  Deere  v.  Chicago,  etc., 

for  removal  after  the  case  reaches  the  R.  Co.,  85  Fed.  Rep.  876,  holding  that 

federal  court.     Powers  v,  Chesapeake,  proof  that  the  codefendant  is  without 

cic.  R.  Co.,  65  Fed.  Rep.  132.  means  and  that,  if  recovered,  a  judg- 

1.  Louisville,  etc.,  R.  Co.  v.  Wange-  ment  against  him  cannot  be  collected 

lin,  132  U.  S.  59q;    Golden  v.  Bruning,  is   not  sufficient   proof  of  his  nonlia- 

72  Fed.  Rep.  4;  Bowley  v.  Richmond,  bility. 
etc.,  R.  Co.,  no  N.  Car.  318.  In  Dow  r.   Bradstreet  Co.,  46  Fed. 

In  Plymouth  Gold  Min.  Co.  v.  Ama-  Rep.  824,  the  plaintiff  sued  the  Brad- 
dor,  etc..  Canal  Co.,  118  U.  S.  264,  a  street  Company  and  one  Green  for 
suit  by  a  canal  compa.ny  against  a  min-  damages  alleged  to  have  been  caused 
iog  corporation  and  its  agents  for  pol-  to  him  by  the  circulation  of  a  report 
bting  a  stream  of  water  belonging  to  touching  his  business  and  financial 
the  plaintiff  was  held  to  have  been  standing,  which  was  alleged  to  be 
rightly  remanded  to  the  state  court,  false;  it  being  charged  by  the  plaintiff 
although  the  corporation's  petition  for  that  Green  was  the  agent  of  the  Brad- 
removal  alleged  that  it  was  the  only  street  Company,  by  whom  the  report 
real  defendant,  and  that  the  other  de-  was  gotten  up.  which  the  company 
fendants  were  nominal  parties  only,  furnished  to  its  subscribers.  TheBrai- 
and  were  sued  for  the  purpose  of  pre-  street  Company  sought  to  remove  the 
venting  the  corporation  from  removing  case    from    the    state    to   the    federal 
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and  decide  issues  of  fact  made  upon  the  petition  for  removal.^ 
The  proof  must  be  produced  in  the  federal  Circuit  Court,*  and 


upon  them.  They  must  be  proved 
**  by  circumstantial  and  detailed  evi- 
dence, so  that  the  court  may  judge 
whether  the  charge  of  bad  faith  in  the 
averments,  for  the  purpose  of  evading 
the  jurisdiction  of  the  court,  is  sus- 
tained.'* Landers  v.  Fclion,  73  Fed. 
Rep.  313.  But  if  the  motion  to  icmand 
does  not  take  issue  on  the  facts  averred 
in  a  verified  petition,  they  roust  be  as- 

Brad  street 


court,  and  averred  in  the  petition  for 
removal  that  Green  was  not  and  never 
had  been  the  agent  of  the  company, 
did  not  in  fact  make  or  forward  the 
alleged  untrue  report,  and  had  no  con- 
nection therewith,  and,  upon  these 
facts,  averred  that  Green  was  made  a 
party  defendant  solely  for  the  purpose 
of  defeating  a  removal  of  the  case. 
The  petition  for  removal  was  supported 

by  the  affidavit  of  Green,  reciting  the  sumed  to  be  true.  Dow  v 
same  facts.  It  was  held  by  the  federal  Co.,  46  Fed.  Rep.  824. 
court  that  the  facts  averred  in  the  peti- 
tion  for  removal  yi^x^  prima  facie  suffi- 
cient to  sustain  the  removal.  In 
Durkee  v,  Illinois  Cent.  R.  Co.,  81 
Fed.  Rep.  i,  the  same  rule  was  fol- 
lowed, the  averments  in  the  petition 
for  removal  showing  that  the  Cherokee 
and  Dakota  Railroad  Company,  which 
was  joined  as  a  defendant,  was  not  an 
existing  corporation,  and  had  in  fact 
nothing  to  do  with  the  operation  of  the 


1.  Pirie  v,  Tvedt,  115  U.  S.  44.  If 
the  petition  for  removal  makes  ^ prima 
facie  tASt.  in  its  averments  of  fraudu- 
lent joinder,  etc.,  (he  state  court  is 
thereupon  deprived  of  jurisdiction 
removal     depends    solely 

question.     Arrowsmilh    v. 

etc.,    R.   Co.,  57  Fed.  Rep. 

V,  Brad  street  Co.,  46  Fed. 

Compare  Montoe  v.  Connec- 


where    the 
upon    that 
Nashville, 
170;    Dow 
Rep.  828. 


ticut  River  Lumber  Co.,  66  N.  H.  628, 
train  upon  which  the  alleged  accident  where  the  question  whether  the  state 
to  the  plaintiff  happened.  See  also  court  should  try  the  issue  of  fact  seems 
Shepherd  v,  Bradstreet  Co.,  65  Fed.  to  have  been  regarded  as  one  of  cxpe- 
Rep.  142.  diency,  the  court  conceding,  however. 

Where  the  plaintiff  voluntarily  dis-    that  the  issue  could  "  finally  be  deier- 
misses  codefendanis,  and  admits  that     mined  only  by  the  federal  court.'* 

S.  See  the  preceding  note. 
Xothod  of  BaUiog  Isvne  and  Trial 
Thareof.  —  In  Dow  v.  Bradstrcd  Cc,  46 
Fed.  Rep.  828,  the  court  said  that  '*  by 
filing  affidavits  in  support  of  the  facts 
averred  in  the  petition  for  removal  for- 
mal evidence  is  submitted  for  the  con- 
sideration of  the  federal  court,  and  if 
the  facts  set  forth  in  the  affidavits  are 
deemed  sufficient,  no  further  evidence 
need  be  submitted  unless  issue  is  taken 
in  some  form  upon  the  allegations  of 
fact,  when  such  issue  will  stand  for 
trial  in  the  federal  court  upon  the  evi- 
dence to  be  introduced  by  both  parties 
thereon."  In  Hukill  v.  Maysville, 
etc..  R.  Co.,  72  Fed.  Rep.  748,  and 
Warax  v.  Cincinnati,  etc.,  R.  Co.,  73 
Fed.  Rep.  639,  the  plaintiff  filed  an  an- 
swer in  the  federal  court  denying  the 
averments  of  fraudulent  joinder,  etc., 


he  joined  them,  not  for  the  purpose  of 
taking  judgment  against  them,  but 
merely  to  evade  the  jurisdiction  of  the 
federal  court,  fraudulent  joinder  and 
nonliability  are  conclusively  shown. 
Hukill  V.  Maysville,  etc.,  R.  Co.,  72 
Fed.  Rep.  751;  Hukill  v.  Chesapeake, 
etc.,  R.  Co.,  65  Fed.  Rep.  138. 

The  fact  that  suit  was  previously 
brought  on  the  same  cause  of  action 
against  the  petitioner  for  removal 
alone  would  tend  to  show  a  fraudulent 
joinder  of  the  codefendant  in  the  pres- 
ent suit.  Warax  v.  Cincinnati,  etc., 
R.  Co.,  72  Fed.  Rep.  640. 

An  attempt  by  the  plaintiff  to  dis- 
miss the  action,  immediately  upon  the 
filing  of  a  petition  for  removal,  to- 
gether with  a  statement  then  made  by 
the  plaintiff's  attorney  that  he  intended 
to  institute  a  new  suit   for  a  sum  less 


than   the    jurisdiction   of    the   federal  made  in  the  petition   for  removal,  and 

court,  was  held  to  be  strong  proof  of  evidence  was  heard  on  the  issue.     See 

fraudulent    joinder    in     Shepherd     v.  also   Deere  v.    Chicago,    etc.,  R.   Co.« 

Bradstreet  Co.,  65  Fed.  Rep.  144.     See  85  Fed.  Rep.  876;  Golden  v.  Bruning,  7a 

also  Arrowsmith  v.  Nashville,  etc.,  R.  Fed.  Rep.  4.     In  Arrowsmith  v,  Nash- 

Co.,  57  Fed.  Rep.  170.  ville,  etc.,  R.  Co..  57  Fed.    Rep.  170,  a 

Allegations  in  a  verified  petition  for  plea  in  abatement  to  the    petition  for 

removal  are  not  alone  sufficient  proof  removal  was  filed  in  the  federal  court, 

when  a  motion  to  remand  takes  issue  "  It  is  permissible  to  this  court,  in  a 
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the  affirmative  of  the  issue  is  on  the  removing  defendant.* 

(e)  Bearrangement  of  Parties.  —  The  Judiciary  Act  of  1 789  provided 
for  a  removal  where  **  a  suit  "  was  brought  against  an  alien  or 
a  citizen  of  another  state.*  Under  that  act  the  rights  of  the  par- 
ties  in  respect  to  a  removal  were  determined  solely  according  to 
the  position  they  occupied  in  the  pleadings  as  plaintiffs  or 
defendants  in  the  suit.'  But  the  Act  of  1875,  as  well  as  the 
"separable  controversy"  Act  of  1866,  and  the  **  prejudice  or 
local  influence  "  Act  of  1867,  provided,*  and  the  Act  of  1887-1888 
now  provides,*  for  removal  of  a  suit  **  in  which  there  shall  be  a 
controversy  between"  citizens  of  different  states.  Under  this 
legislation,  for  the  purposes  of  removal  the  matter  in  dispute 
may  be  ascertained,  and  the  parties  to  the  suit  arranged  on  oppo- 
site sides  of  that  dispute  regardless  of  the  relative  positions  occu- 
pied by  them  in  the  pleadings;  and  if  in  such  arrangement  it 
appears  that  those  on  one  side  are  all  citizens  of  different  states 
from  those  on  the  other,  the  case  is  removable  so  far  as  diversity 
of  citizenship  is  concerned.* 

contention  like  this,  to  entertain  affi-  6.  24  U.  S.  Stat,  at  L.  552,  c.  373;  25 

davits  to  get  at  the  real  state  of  the  U.  S.  Stat,  at  L.  433,  c.  866. 

facts  respecting    the    object   of    such  6.  Removal  Cases,   100  U.   S.   457; 

joinder,  to    enable    the  coart  to    see  Evers  v.  Watson,  156  U.  S.  527;    Mer- 

whether  or  noi  there  be  a  joint  cause  chants'  Cotton  Press,  etc.,  Co.  v.  In- 

of  action  against  all  the  defendants,  or  surance  Co.  of  North  America,  151  U. 

whether  or  not  it  be  one  only  by  aver-  S.   385;    Wilson   v.   Oswego  Tp.,    151 

ment."    Shepherd  v.   Bradstreet  Co.,  U.  S.  63;  Brown  r.  Trousdale,  138  U. 

65  Fed.  Rep.   144,  where  counter-affi-  S.  389;    Peninsular  Iron  Co.  v.  Stone, 

davits  were   used.      Citing  Nelson   v.  121  U.  S.  632;  Carson  v.  Hyatt,  118  U. 

Hennessey,  33  Fed.  Rep.  113;    Rivers  S.  286;    Turner  v.  Farmers*  L.  &  T. 

f.  Bradley,  53  Fed.  Rep.  305;  Fergason  Co.,  106  U.  S.  555;    Haner  v,  Kerno- 

».  Chicago,  etc.,   R.  Co.,  63  Fed.  Rep.  chan,  103  U.  S.  562;  Blake  v,  McKim, 

177;  Dow  V.   Bradstreet  Co.,  46  Fed.  103     U.    S.    337;     Pacific    R.    Co.    v. 

Rep.  824.  Ketch um,    loi    U.   S.   289;    Oakes  v, 

Beoord  on  AppeaL  —  In  order  to  pre-  Yonah  Land,  etc.,  Co.,  89  Fed.  Rep. 

sent  the  question  for  review  by  the  Su-  243;    Mecke  v.  Valley  Town  Mineral 

preme  Court,  the  transcript  on  appeal  Co.,  89  Fed.  Rep.  213;    Deere  z\  Chi- 

should  contain  the  affidavits  or  other  cago,  elc,   R.  Co.,  85  Fed.   Rep.  881; 

evidence  produced  on  the  hearing  of  Mutton  v.  Bancroft.  77  Fed.  Rep.  481; 

the  motion  to  remand,  in  support  of  Scoutt  v.  Keck,  73  Fed.  Rep.  903;  Lake 

the  allegations  of  fraudulent  joinder.  St.    EI.   R.    Co.   v.   Farmers'    L.  &  T. 

Plymouth  Gold   Min.  Co.  v.  Amador,  Co.,  72  Fed.  Rep.  808;  Security  Co.  v. 

etc.,  Canal  Co.,  118  U.  S.  269.  Pratt,  64   Fed.    Rep.   406;   Wolcoif  v, 

1.  Louisville,  etc.,  R.  Co.  v.  Wange-  Sprague,  55  Fed.-  Rep.  545;  Reeves 
lin,  132  U.  S.  602;  Plymouth  Gold  r\  Corning,  51  Fed.  Rep.  774;  Insurance 
Min.  Co.  v.  Amador,  etc.,  Canal  Co.,  Co.  of  North  America  za.  Delaware  Mut. 
118  U.  S.  264.  Ins.  Co.,  50  Fed.  Rep.  250;  Le  Mars  v, 

2.  I  U.  S.  Stat,  at  L.  79.  §  12.  Iowa  Falls,  etc..  R.  Co.,  48   Fed.  Rep. 

3.  Removal  Cases,  100  U.  S.  457,  cit-  661,  4  McCrary  (U.  S.)  218;  Adelbert 
>«^  Susquehanna,  etc.,  R.,  etc.,  Co.,  v.  College  v.  Toledo,  etc.,  R.  Co.,  47  Fed. 
Blatchford,  11  Wall.  (U.  S.)  174.  See  Rep.  836;  McNulty  v.  Connecticut 
alsoBybee  v,  Hawkett,  5  Fed.  Rep.  6,  Mut.  L.  Ins.  Co.,  46  Fed.  Rep.  306; 
6Sawy.  (U.  S.)  593.  In  re  San  Antonio,  etc.,  R.  Co.,  44  Fed. 

1  Act  of  1875,  18  U.  S.   Stat,  at  L.  Rep.   145;    Brown  v.  Murray,  43  Fed. 

470.  c.  137:  Act  of  1866,  14  U.  S.  Stat.  Rep.  614;    Mayer  v.  Denver,  etc.,  R. 

at  L.  306,  c.  288;  Act  of  1867,  14  U.  S.  Co.,   41    Fed.   Rep.   723:   Anderson  v. 

Stat,  at  L.  558,  c.  196.  Bowers,  40  Fed.  Rep.  709;  May  v,  St. 
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(5)  Citizefiship  in  State  Where  Suit  Is  Brought  —  Of  PUdntiit  — 
Under  the  Judiciary  Act  of  1789  it  was  necessary  that  the  plain- 
tiff, or  each  of  the  plaintiffs  if  there  were  several,  should  be  a 
citizen  of  the  state  where  the  suit  was  brought.*  This  was  not 
necessary  under  the  Act  of  187$;*  and  under  the  Act  of  1887- 
1888  it  is  not  required  that  either  party  shall  be  a  citizen  of  the 
state  wherein  the  suit  is  brought,'  except  where  removal  is  sought 
on  the  ground  of  prejudice  or  local  influence.* 

Of  Befendant.  —  Unless  there  is  a  separable  controversy,*  or 
removal  is  sought  on  the  ground  of  prejudice  or  local  influence,* 
the  general  rule  is  that  where  there  are  several  defendants  each 
of  them  must  be  a  citizen  of  a  state  other  than  that  in  which  the 
suit  is  brought.'' 

(6)  Suits  by  Assignees,  —  The  first  section  of  the  Act  of  1887- 
1888,  which  prescribes  the  original  jurisdiction  of  federal  courts, 
provides  substantially  that  no  Circuit  or  District  Court  shall 
have  cognizance  of  any  suit  to  recover  the  contents  of  a  chose  in 
action  in  favor  of  an  assignee  unless  such  suit  might  have  been 
prosecuted  therein  to  recover  such  contents  if  no  assignment  had 

John,  38  Fed.  Rep.  771;    Woodrum  r.  son  v.  Dixon,  28  Fed.  Rep.  8;  Adelbert 

Clay,  33  Fed.  Rep.  899;   Thompson  v.  CoHege  r.  Toledo,  etc.,  R.  Co.,  47  Fed. 

Dixon,  28  Fed.  Rep.  8;    Perrin  v.  Lep-  Rep.  836. 

per,  26  Fed.  Rep.  547;  Pollok  v.  Louch-  Joinder  in  Petition  for  Bemoval. — 
heim,  19  Fed.  Rep.  465;  Langdon  v.  Where  by  such  rearrangement  one  or 
Fogg,  18  Fed.  Rep.  5;  Snow  v.  Texas  more  plaintiffs  are  found  to  be  defend- 
Trunk  R.  Co.,  16  Fed.  Rep.  3,  4  Woods  ants  according  to  their  real  interests 
(U.  S.)  394;  Illinois  v.  Illinois  Cent.  R.  they  should  join  in  the  petition  for  re- 
Co.,  16  Fed.  Rep.  881;  Sayer  v.  La  moval.  See  Wilson  t/.  Oswego  Tp.,  151 
Salle,  etc.,  Gas  Light,  etc.,  Co.,  14  U.  S.  63,  and  /«/ra,  L  19.  a.  (5)y(wW^ 
Fed.  Rep.  69;  Greene  v.  Klinger,  10  of  Alt  Defendants. 
Fed.  Rep.  690;  Bybee  v.  Hawkett,  1.  Hubbard  v.  Northern  R.  Co.,  3 
5  Fed.  Rep.  6;  Ketchum  v.  Black  Blatchf.  (U.  S.)  84,  25  Vt.  715;  Eureka 
River  Lumber  Co.,  4  Fed.  Rep.  143;  Consol.  Min.  Co.  v.  Richmond  Consol. 
Burke  v.  Flood,  i  Fed.  Rep.  541;  Min.  Co.,  2  Fed.  Rep.  829;  Ex  p,  Tur- 
Walsh  V.  Memphis,  etc.,  R.  Co.,  2  Mc-  ner,  3  Wall.  Jr.  (C.  C.)  258;  Dennis- 
Crary  (U.  S.)  15S,  6  Fed.  Rep.  797;  toun  v.  New  York,  eic,  R.  Co.,  i  Hilt. 
Springer  v.  Sheets,  115  N.  Car.  370.  (N.  Y.)  62;    Hazard  v,  Durant,  9  R.  L 

'*  Where  the  controversy  is  between  O07;  James  v.  Thurston,  6  R.  I.  428. 

the  complainant  and  the  removing  de-  2.  Petterson  v.  Chapman,  13  Blatchf. 

fendant,  who  are  citizens  of  different  (U.  S.)  398;    Eureka  Consol.  Min.  Co. 

states,  the   fact  that    there  is  another  v.  Richmond  Consol.  Min.  Co.,  2  Fed. 

defendant  who  is  a  citizen  of  the  com-  Rep.  829. 

plainant's  state  does  not  prevent  the  3.  Kansas  City,  etc.,  R.  Co.  v.  Inter- 
case  from  being  removed  where  the  state  Lumber  Co.,  37  Fed.  Rep.  3; 
interest  of  such  codefendant  is  identi-  Alley  v.  Edward  Hines  Lumber  Co., 
cal  with  that  of  complainant.  Brown  64  Fed.  Rep.  903.  See  also  supra,  p. 
V.  Murray,  43  Fed.  Rep.  614."  Hut-  190. 
ton  v.  Bancroft,  77  Fed.  Rep.  482.  4.  See  infra,  I,  17.  a.  (2)  ib)  Citizen- 

Bearrangement  Preventing  BemovaL  —  sAip  of  Plaintiffs. 

V  A  rearrangement  of  the  parties  is  usu-  5.  See  infra,  L  16.  b.  (2)  Citizejiship 

ally  sought  for  the  purpose  of  making  of  Parties  to  Separable  Controversy, 

a  suit  removable  that  could  not  other-  6.  See  infra^  L  17.  a.  (2)  \c)  Citizen- 

wise  be  removed,  as  appears  by  most  sAip  of  Defendants. 

of  the  foregoing  cases;  bdt  the  parties  7.  See  infra,  I.  19.  a,  (3)  {a)  In  Gen* 

may  be  transposed  though  the  result  eral,  and    \,   19.  a.  (5)  Joinder  of  All 

may  prevent  a  removal.     See  Thomp-  Defendants. 
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been  made,  while  the  second  section  of  the  act  provides  for  the 
removal  of  suits  "  of  which  the  Circuit  Courts  of  the  United 
States  are  given  original  jurisdiction  by  the  preceding  section."  ^ 
Therefore  a  suit  by  an  assignee  in  the  class  of  cases  just  men- 
tioned cannot  be  removed  to  the  federal  court  unless  the  citizen- 
ship of  his  assignor  is  different  from  that  of  the  defendant.* 

b.  Diverse  Citizenship  and  Separable  Controversy  — 

(i)  History  and  Remedial  Purpose  of  Separable  Controversy  Clause. 
—  Under  the  Judiciary  Act  of  1789  it  was  necessary  that  the 
character  of  citizenship  requisite  to  give  jurisdiction  to  the  federal 
court  by  removal  should  be  common  to  all  the  plaintiffs  or 
defendants.'  A  class  of  cases  had  been  mentioned  in  the  opin- 
ions of  the  federal  judiciary  which  ought  to  constitute  exceptions 
to  that  rule,  cases  where  the  interests  of  the  parties  were  so 
entirely  distinct  that  a  judgment  or  decree  could  be  rendered  in 
reference  to  a  part  without  affecting  the  others.*     No  regulation 

1.  24  U.  S.  Stat,  at  L.  552,  c.  373;  25  v.   Manufacturers*    Bank,   (Supm.  Ct. 

U.  S.  Stat,  at  L.  433,  c.  866.  Gen.  T.)  14  Abb.  Pr.  (N.  Y.J  436. 

8.  Mexican  Nat.  R.  Co.  v,  Davidson,  3.  i  U.  S.  Sfat.  at  L.  79,  §  12. 

157  U.  S.  201;  Sharkey  v.  Port  Blakeiy  **  According  to  the  uniform  decisions 

MiU  Co.,  92  Fed.  Rep.  425;    McNulty  of  this  court  it  applied  only  to  cases  in 

V.   Connecticut   Mut.    L.   Ins.  Co.,  46  which  all  the  plaintiffs  were  citizens  of 

Fed.  Rep.  305.  the  state  in  which  ihe  suit  was  brought. 

Contra   under  Prior  Bomoval  Aots.  -^  and  all  the  defendants  citizens  of  other 

Similar   provisions   in    respect   of    the  state?.     It    made    no    distinction    be- 

original    jurisdiction    of     the    federal  tween  a  suit  and  the  different  contro- 

courts  in  the  Judiciary  Act  of  1789,  z  versies    which     might    arise    therein 

U.  S.  Stat,  at  L.  73,  §  11,  and  in  the  between   the   several   parties;  that  is, 

Act  of  1875,  18  U.  S.  Stat.  ai  L.  470,  c.  Congress,    when   authorizing    the  re- 

I37t  §  If  did  not  restrict  the  right  of  re-  moval  of  the  suit,  did  not  permit  any 

rooval,    since    the    following  section,  controversy  therein  between  particular 

which  provided  for  removal,  was  not  parties  to  be  carried  into  the  federal 

made   dependent  upon  the  preceding  court.     *    *    *    if     the    whole     suit 

section.     Green  v.  Custard,  23   How.  could   not  be   removed,  no  part  of  it 

(U.  S.)  484;    Bushnell  v,  Kennedy,  9  could  be  taken  from  the  state  court.** 

Wall.  (U.  S.)  387;    Claflin  v.  Common-  Barney  v.  Latham,  103  U.  S.  209. 

wealth  Ins.  Co.,   no  U.S.  81;    Dela-  **  The    term    'the    defendant,'     al- 

ware  County  v.  Diebold  Safe,  etc.,  Co.,  though  used  in  the  singular  number, 

133    U.    S.    473;     Barclay     v.    Levee  was  construed  in  a  collective  sense,  so 

Com'rs,  I  Woods  (U.  S.)  254;  Glenn  v,  as  to  include  all  the  persons  sued,  be 

Walker.  27  Fed.  Rep.  577;    Rosenblatt  they   many   or  few.     If  any  of  these 

V.  Reliance  Lumber  Co.,  18  Fed.  Rep.  persons   were   not  aliens    or  nonresi- 

705:   Hobby  V,  Allison,   13  Fed.  Rep.  dents,  then   this  technical  defendant, 

401:   Waterbury   v.  Laredo,  3   Woods  constituted   of  all   the   individual  de- 

(U.  S.)  371;    Leutze  v,  Butterfield,  (C.  fendants.  was  held  not  to  bean  alien 

PI.  Gen.   T.)   i  Abb.  N.  Cas.  (N.  Y.)  or  nonresident,  and  therefore  not  en- 

367,  52  How.  Pr.  (N.  Y.)  376;  Ay  res  v,  titled   to  a  removal.     To  remedy  this 

Western  R.  Corp..  45  N.  Y.  260      Com-  evil,  so  far  as  practicable,  the  Act  of 

pareYtrry  i\  Merrimack,  i8  Fed.  Rep.  1866  was  passed.**     Per  Deady,  J.,  in 

657;   Ferry  v.  Westfield,  19  Fed.  Rep.  Fields  v.  Lamb,  Deady  (U.  S.)  432. 

155;   Berger    r.    Douglas    County,    5  4.  In     Strawbridge     r.     Curtiss.     3 

Fed.  Rep.  23.  2  McCrary  (U.  S.)  483:  Cranch  (U.  S.)  267,  Chief  Justice  Mar- 

Hardin  v.  Olson.  14  Fed.  Rep.  705;  Bell  shall  made  an  intimation  thai  while,  as 

f.  Noonan,  19  Fed.  Rep.  225;  New  Or-  a  general  rule,  jurisdiction  dependent 

leans  Canal,  etc  ,  Co.  v.  Recorder  of  upon  citizenship  could   be    sustained 

Mortgages,  27  La.  Ann.  291;  Anderson  only  where  all  the  parties  on  the  same 
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was  made  for  such  cases  until  the  Act  of  1866.*  That  act  and  its 
successors  *  were  designed  to  provide  for  those  cases,  which  had 
been  the  subject  of  judicial  comment.'  The  original  surmise 
that  the  operation  of  the  provisions  would  be  chiefly  confined  to 
chancery  cases  ^  was  correct,  as  was  also  the  judicial  forecast  that 

side  were  competent  to  sue  or  liable  to  may  be  removed  into  the  Circuit  Court 
be  sued,  yet  a  different  rule  might  pre-  of  the  United  States  for  the  proper  dis- 
vail  where  several  parties  represented  trict  by  the  defendant  or  defendants 
several  distinct  interests,  and  some  of  therein,  being  nonresidents  of  that 
those  parlies  were  and  others  were  not  stale.  And  when  in  any  suit  men- 
competent  to  sue  or  liable  to  be  sued  tioned  in  this  section  there  shall  t>e  a 
in  the  federal  courts.  Judge  Thomp-  controversy  which  is  wholly  between 
son  in  Ward  v.  Arredondo,  i  Paine  (U.  citizens  of  different  states,  and  which 
S.)  410,  intimated  that  there  might  be  can  be  fully  determined  as  between 
cases  in  equity  where  several  parties  them,  then  either  one  or  more  of  the 
represented  distinct  interests,  so  that  defendants  actually  interested  in  such 
separate  decrees  might  be  made,  where  controversy  may  remove  said  suit  into 
possibly  some  of  the  parties  might  take  the  Circuit  Court  of  the  United  Slates 
the  cause  into  the  Circuit  Court  and  tor  the  proper  district.** 
others  remain  in  the  state  court;  but  8.  Field  v.  Lownsdale,  Deady  (U.  S.) 
that  it  ought,  even  in  such  cases,  to  be  292;  -^•^A  Andrews,  40  Ala.  647; 
a  very  strong  case  of  separate  and  dis-  Crane  v,  Keeder,  28  Mich.  534. 
tinct  interests  to  sanction  such  a  *'  The  evident  purpose  of  the  Act  of 
course.  See  also  Cameron  v.  M*Rob-  t866  was  to  relieve  a  person  sued  with 
erts,  3  Wheat.  (U.  S.)  591.  others  in  the  courts  of  a  state  of  which 

1.  Act  of  July  27,  1866.  14  U.  S.  Stat,  he  was  not  a  citizen,  by  one  who  was  a 
at  L.  306,  c.  288.  citizen,  from  the  disabilities  of  his  co- 
Suit  to  Bestraln  or  Exgoin.  —  The  Act  defendants  in  respect  to  the  removal  of 

of  1866  above  cited  contained,  in  addi-  the    litigation    to   the    courts    of    the 

tion  to  the  so-called  separable  contro-  United  States,  if  he  could  separate  the 

vcrsy  provision,  a  clause  authorizing  controversy,  so  far  as  it  concerned  him. 

the  removal  by  a  nonresident  defend-  from  the  others,  without  prejudice  to 

ant  joined  with  resident  defendants  of  his  adversary.*'     Yulee  v,  Vose,  99  U. 

a  suit  **  instituted  or  prosecuted  forthe  S.  545. 

purpose  of  restraining  or  enjoining  **  '*  The  precise  object  of  the  act  was 

the  former.      For  cases  which  arose  to  supply  this  deficiency  in  the  existing 

under  that  clause  see  Jones  v.  Fore-  laws.**     Goodrich  v.   Hunton,  29   La. 

man,  66  Ga.  371;  Stewart  v,  Mordecai,  Ann.  373. 

40  Ga.  i;  Clark  v.  Opdyke,  10  Hun  (N.  '*  The   main  purpose  of  the  law  of 

Y.)  383:    Girardcy  v,  Moore,  3  Woods  1866  appears  to  have  been  the  preven- 

(U.  S.)  397.  tion  of  a  practice  which  took  advantage 

2.  Rev.  Stat.  U.  S.,  §  639;  Act  of  of  a  construction  of  the  Act  of  1789. 
1875,  18  U.  S.  Stat,  at  L.  470,  c.  137;  and  served  in  many  cases  to  defeat  the 
Act  of  1887-1888,  24  U.  S.  Stat,  at  L.  benign  purpose  of  the  law.  It  came  to 
552,  c.  373,  25  U.  S.  Stat,  at  L.  433,  c.  be  held  that  alien  and  nonresident 
866.  The  foregoing  and  the  Act  of  citizen  defendants  could  not  take  steps 
1866  are  the  only  provisions  ever  made  to  remove  when  impleaded  with  others 
for  removal  of  separable  controversies,  whc  were  citizens  of  the  state  in  which 

Text  of  the  Act.  —  The  Act  of  1887-  the  suit  was  brought;  and  on  the  foot- 

1888,  above  cited,  section  2,  provides  ing    of    this    interpretation    plaintiffs 

in  respect  of  removals  on  the  grounds  were  led  to  implead  or  join  a  resident 

of  diverse  citizenship  and  a  separable  citizen  with  no  other  real  object  than 

controversy   as  follows:    **  Any   other  to  preclude  the  right  of  removal.     To 

suit  of  a  civil   nature,   at  law   or  in  remedy  this  mischief  and  carry  out  the 

equity,  of  which  the  Circuit  Courts  of  original  policy  of  the  Act  of  1789,  Con- 

the  United  Slates  are  given  jurisdiction  gress   intervened   in    1866  and  passed 

by   the   preceding  section,  and   which  the  act  of  that  year."  /*^r  Graves,  C.  J., 

are  now  pending  or  which   may  here-  in  Crane  v.  Reeder,  28  Mich.  534. 

after  be   brought  in  any  state  court,  4.  Exp,  Andrews,  40  Ala.  647. 
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it  would  not  prove  to  be  of  much  benefit.* 

(2)  Citizenship  of  Parties  to  Separable  Controversy.  —  In  order 
that  a  suit  may  be  removed  on  the  ground  of  a  separable  contro- 
versy therein,  the  requisite  diversity  of  citizenship  must  exist 
between  the  parties  to  the  separable  controversy  itself.*  If  an 
alieii  is  a  necessary  party  thereto  the  suit  cannot  be  removed ;  * 
and  even  if  there  are  two  separate  controversies  in  a  suit  it  is  not 
removable  by  a  defendant  in  one  of  the  controversies  if  another 
defendant  in  the  same  controversy  is  a  citizen  of  the  same  state 
with  the  plaintiff.* 

Rearrangement  of  Parties.  —  The  position  of  the  parties  on  the  record 
is  immaterial^  and  the  court  will  arrange  them  on  either  side 
according  to  the  nature  and  character  of  the  controversy.* 

(3)  Separable  Character  of  Controversy  —  (a)  Oeneral  Teets  — 
aa.  Suit  Must  Contain  Separate  Causes  op  Action  —  Bole  Stated.  —  There 
must  exist  a  separate  and  distinct  cause  of  action  on  which  a 
separate  and  distinct  suit  might  have  been  brought  and  complete 
relief  afforded  as  to  such  cause  of  action,  with  all  the  parties  on 
one  side  of  that  controversy  citizens  of  different  states  from  those 
on  the  other.* 

Siuceptible  of  Separate  Trials. —  The  separate  controversies  must  be 

1.  In  the  vast  majority  of  cases,  a  citizen  of  the  same  state  with  him; 
especially  in  the  federal  Supreme  Mutual  L.  Ins.  Co.  v.  Allen,  134  Mass. 
Court,  the  courts  have  held  that  there    389. 

was  no  separable  controversy.  The  suit  is  not  removable  unless  the 

2.  George  v.  Pilcher,  28  Gratt.  (Va.)  citizenship  of  the  parties  to  the  alleged 
305.  separable  controversy  is  such  that  if  it 

In  a  Bait  by  a  State  it  was  held  that  had  been  sued  on  alone  the  defendants 

"  neither  the  whole  of  plaintiff's  suit  therein  could  have  removed  it.     Hyde 

nor  a  separate  controversy  embraced  v.  Ruble,  104  U.  S.  410. 
therein  can    be   removed."     Texas  v.        6.  Insurance  Co.  of  North  America 

Day  Land,  etc.,  Co.,  49  Fed.  Rep.  597.  v,    Delaware   Mut.    Ins.  Co.,    50   Fed. 

8.  Hervey  v,  Illinois  Midland  R.  Co.,  Rep.  250.  where  the  court  said:    '*  But 

7  Biss.  {U.  S.)  107.  this  always  has  reference  to  the  contro- 

Alien  FlaintifP.  —  A  suit  cannot  be  re-  versies  made  by  the  pleadings,  and 
moved  on  the  ground  of  a  separable  does  not  authorize  the  interjection  of  a 
controversy  between  a  citizen  defend-  suit  not  made  by  the  pleadings,  nor 
ant  and  an  alien  plaintiff.  Deakin  v,  authorize  the  court  to  construct  plead- 
Lea,  II  Biss.  (U.  S.)  30;  Creagh  v,  ings  that  do  not  exist  for  such  inter- 
Equitable  L.  Assur.  Soc,  88  Fed.  jected  suit.  The  controversy  must  be 
Rep.  I.  in  the  shape  of  a  suit,  and  not  a  bare 

An  Alien  Defendant    cannot   remove  abstract  idea,  which   might  take   the 

the  suit  on  this  ground.     See  infra^  I.  form  of  a  suit  if  the  parties  were  so 

19.  f.  (i)  Only  Monresident  Citizen  De-  minded.*' 
fendant  Actually  Interested.  6.  Ay  res  v,  Wiswall,  112   U.   S.  192; 

4.  Sloane  v,  Anderson,  117  U.  S.  279;  Louisville,  etc.,  R.  Co.  v.  Ide,  114  U. 
Creagh  v.  Equitable  L.  Assur.  Soc,  88  S.  55;  Fraser  v,  Jennison,  106  U.  S, 
Fed.  Rep.  i;  Scoult  v.  Keck,  73  Fed.  194;  Hyde  v.  Ruble,  104  U.  S.  409; 
Rep.  906;  Thompson  v.  Dixon,  28  Fed.  Barney  v,  Latham,  103  U.  S.  205,  ia 
Rep.  S,  where  for  the  sake  of  argument  which  case  this  condition  was  fulfilled; 
the  court  conceded  that  there  was  a  Mutual  Reserve  Fund  L.  Assoc,  v, 
separable  controversy,  but  remanded  Farmer.  77  Fed.  Rep.  931;  Security 
the  cause  for  the  reason  that  one  of  the  Co.  sf.  Pratt,  64  Fed.  Rep.  406;  Bur- 
necessary  parties  to  the  separable  con-  gunder  v,  Browne,  59  Fed.  Rep.  498; 
troversy  v/hose  interest  was  adverse  to  Le  Mars  z\  Iowa  Falls,  etc.,  R.  Co., 
that  of  the  petitioner  for  removal  was  48  Fed.  Rep.  662;    Patchin  v.  Hunter, 
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such  as  would  admit  in  a  just  sense  of  separate  and  distinct 
trials,^  and  although,  as  will  presently  appear,*  a  removal  carries 

38Fed.  Rep.  53;  Ramsey  V.  Call,  28  Fed.  not  remove  it.     Hebert  v.  Lefevre,  31 

Rep.  770;  Thompsoa  v.  Dixon,  28  Fed.  La.  Ana.  363. 

Rep.  7:  Perrin  v»  Lepper,  26  Fed.  Rep.  A  suit  against  a  debtor  and  one  who 

547;    New  Jersey  Zinc,  etc.,    Co.    v.  had    assumed    his    debts    presents   a 

Trotter,  xS  Fed.  Rep.  337;   Connell  v.  separable  controversy  with  the  latter. 

Utica,  etc.,  R.  Co.,  13  Fed.  Rep.  241;  Mecke  v.  Valley  Town  Mineral  Co.,  89 

Le  Mars  v.  Iowa  Falls,  etc.,  R.  Co.,  4  led.  Rep.  209. 

McCrary  (U.  S.)  218;  Townsend  r.  Cania  of  Aotion  and  Separable  Ckintro* 
Sykes,  38  La.  Ann.  410;  O' Kelly  e^.  Rich-  yerty  Not  Identical.  —  On  the  other 
mond,  etc.,  R.  Co.,89N.  Car.  58;  Faison  hand,  "  a  separate  controversy  is  not 
V,  Hardy,  114  N.  Car.  429;  Springer  identical  in  signification  with  a  separ- 
V,  Sheets,  115  N.  Car.  379;  National  able  cause  of  action.  There  may  be 
Docks,  etc.,  R.  Co.  v,  Pennsylvania  separate  remedies  against  several  par- 
R.  Co.,  52  N.  J.  £q.  59;  Northwestern,  ties  for  the  same  cause  of  action,  but 
etc.,  Hypotheek  Bank  v.  Suksdorf,  15  there  is  only  one  subject-matter  of  con- 
Wash.  477.  troversy  involved."     Gudger  v.  West- 

The  removal  act "  does  not  contem-  ern   North  Carolina   R.   Co.,  21  Fed. 

plate   the   splitting   up  into    different  Rep.   83.     See   also   Boyd   v.   Gill,  19 

parts  of  a  cause  of  action  which  the  Fed.    Rep.   145;    Western  Union   Tel. 

plaintiff  is  entitled  to  prosecute  as  a  Co.  v.  National  Tel.  Co.,  19  Fed.  Rep. 

single  suit,  simply  because  a  part  of  the  561 . 

cause  might  be  fully  determined  as  be-  "The  Case  Xnit  Be  One    Capable  of 

tween   the   parties   before    the    court.  Separation  into  Parts,  so  that  in  one  of 

leaving  the  other  part  10  be  determined  the   pans   a  controversy   will  be  pre- 

in  another  independent  suit."     Golden  sented    with   citlxens  of  one  or  more 

V,  Bruning,  72  Fed.  Rep.  5.  states  on  one  side,  and  citizens  of  other 

Pending  a  suit  praying  for  the  ap-  states  on  the  other,  which  can  be  fully 

pointment  of  a  receiver  of  an  insolvent  determined   without    the   presence  of 

railway  company,  a  trustee  for  mort-  any  of  the  other  parties  to  the  suit  as 

gage  bondholders  took  possession   of  it  has  been  begun."     -P^r  Waite,  C.  J., 

the  road  under  the  mortgage  and  was  in  Fraser  v.  Jennison,   106  U.  S.  194, 

joined  as  a  defendant  by  an  amended  quoted  in  Brown  v.  Trousdale,  138  U. 

bill.     It  was  held  that  he  could  not  re-  S.  396;  Louisville,  etc.,  R.  Co.  v.  Ide, 

move  the  suit,  although  he  was  solely  114  U.  S.  55;  Ayres  v.  Wiswall,  112  U. 

interested  in  the  question  of  the  actual  S.  192;  Texas  v.  Day  Land,  etc..  Co., 

possession   of  the  premises,  since   the  49  Fed.  Rep.  593.     See  also  Hyde  v. 

solution  of  that  question  might  depend  Ruble,  104  U.  S.  407;    Barth  v.  Coler, 

upon   the   appointment  of  a  receiver,  60  Fed.   Rep.  466;    Ames  v.  Chicago, 

which  could  not  be  made  without  the  etc.,  R.  Co.,  39  Fed.  Rep.  882;  Sexton  v. 

presence    of    the     railroad    company.  Seelye,   39    Fed.    Rep.    705;  Anderson 

Watson  v.  Asbury  Park,  etc.,  St.  R.  Co.,  v.  Appleton,  32  Fed.  Rep.  859;  Waller 

73  Fed.  Rep.  i.  v.   J.    B.   Pace  Tobacco  Co.,  32  Fed. 

Instances  of  Separable  Controyersies.  —  Rep.  860;  Mutual  L.  Ins.  Co.  v.  Allen, 

In  Sharp  v.   Whiteside,  19  Fed.   Rep.  134  Mass.  389;    George  v.  Pilcher,  28 

150,    the    question    was    whether    the  Gratt.  (Va.)  299. 

plaintiff  had  a  right  to  carry  passengers  1.  Corbin   r.  Van  Brunt,  105   U.  S. 

into  a  park  owned  by  one  of  the  de-  576,  in  which  case  the  suit  was  for  the 

fendants  and  leased  to  the  other  de-  recovery  of  land  and  damages  for  its 

fendants.     It  was  held  that  the  plaintiff  detention;  the  controversy  in  regard  to 

and  the  lessor  had  a  separable  contro-  the  recovery  of  the  land  was  between 

versy.  citizens  of  the  same  state,  and  the  one 

Where  in  an  action  concerning  the  for  damages  for  the  detention  between 

title  to  realty  the  defendant  calls  in  his  citizens  of  different  states.    The  court 

warrantor  against   whom   the  statute  held  that  separate  and  distinct  trials  of 

provides  for  no  judgment  in  favor  of  these  issues  were  not  admissible,  and 

the  plaintiff,  but  only  in  favor  of  the  that    the    case  should    be   remanded, 

defendant,  the  latter  may  remove  the  The  principle  was  applied  in  Mills  v, 

suit  on  account  of  his  separable  con-  Central  R.  Co.,  20  Fed.  Rep.  449. 

troversy.     Davis    v.    Montgomery,   36  2.  See  infra,   I.    16.  b,    ^)   Removal 

La.  Ann.  874.     But  the  warrantor  can-  Carries  Entire  Suit, 
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all  the  controversies  in  the  suit,  it  should  be  assumed  in  deter- 
mining the  question  of  their  separability  that  the  jurisdiction  is 
to  be  divided  between  the  federal  and  state  courts,  and  if  it  then 
appears  that  diverse  rulings  in  the  different  courts  on  an  issue 
common  to  all  the  controversies  would  confound  the  just  rights 
of  the  parties,  there  can  be  no  removal.* 

bb.  Must  Afford  Complete  I^elief  —  Acts  of  1876  and  1887-1888  Construed 
AUke.  —  The  Act  of  1887-1888,  SO  far  as  it  relates  to  separable 
controversies,  provides  for  the  removal  of  a  suit  in  which  there 
'*  shall  be  a  controversy  which  is  wholly  between  citizens  of 
different  states."  •  That  was  also  the  language  of  the  Act  of 
1875,'  2Lnd  the  decisions  construing  the  last-mentioned  act  are 
followed  in  construing  its  counterpart  in  the  Act  of  1887-1888.* 

The  Bapreme  Test.  —  Under  both  acts  it  has  been  uniformly  held 
that  the  whole  subject-matter  of  the  suit  must  be  capable  of  being 
finally  determined  between  the  citizens  of  different  states,  and 
complete  relief  afforded  as  to  the  separate  cause  of  action,  with- 
out the  presence  of  other  persons  originally  made  parties  to  the 
suit.*    This  would  seem  to  be  the  supreme  test  of  separability 

1.  Staling  the  proposition  in  another  permit  a  removal  if  indispensable  par- 
lay, if  ibe  rights  of  all  the  defendants  ties  on  both  sides  of  the  suit  were  citi- 
must  be  measured  and  determined  by  zens  of  the  same  state, 
the  same  rule  the  controversies  cannot  4.  New  York  Constr.  Co.  v.  Simon, 
he  regarded  as  separate.  /«  r^  Foley,  53  Fed.  Rep.  i;  Rogers  r.  Van  Nort- 
80  Fed.  Rep.  949.  wick,  45  Fed.  Rep.  514;  Western  Union 

^'here  the  judgment  must  be  for  or  Tel.  Co.  v.  Griffith,  104  Ga.   56.     See 

asrainst  all  the  defendants  there  is  no  also  Vinal  v.  Continental  Constr.,  etc., 

separable  controversy.      State  v.   Co-  Co..  34  Fed.  Rep.  228. 

Iambus,  etc.,  R.  Co.,  48  Fed.  Rep.  626.  Cues  under  the  Act  of  1866  are  not  al- 

See  also  Rogers  v.  Van  Nortwick,  45  ways  applicable  because  the  removal 

Fed.  Rep.  514.  under  that  act  split  the  suit.     See.  for 

8.  24  U.  S,  Stat,  at  L.  553,  c.  373,  §2;  instance,  McGinnity  v.  White,  3  Dill. 
25  U.  S.  Stat,  al  L.  434,  c.  866,  §  2.  (U.  S.)  355,  where  an  action  on  con- 
See  the  text  of  the  Act,  supra^  p.  208,  tract  against  partners  was  held  remov- 
note  2.  able   by  one  of  them,  and    the  cause 

8.  18  U.  S.  Stat,  at  L.  470,  c.  137,  §  2.  proceeded   against  the  others   in    the 

The    original    **  separable     contro-  state  court.     Such   a  suit   would   not 

versy  "  Act  of  1866,  14  U.  S.  Stat,  at  now  be  removable.     See  also  Allen  r. 

L.  306,  c.  288,  re-enacted  in  Rev.  Stat.  Ryerson,  2  Dill.  (U.  S.)  503;  Simmons 

U.  S.,  §  639,  provided  for  removal  by  v,  Taylor,  83  N.  Car.  148. 

a  defendant   where  "there   can    be  a  6.  Cases  in  Federal  Courts.  —  Hanrick 

final  determination  of  the  controversy  v.   Hanrick,  153  U.  S.  196;   Wilson  v. 

so  far  as  concerns   him,  without  the  Oswego  Tp.,  151  U.  S.  67;  Merchants 

presence  of  the   other   defendants  as  Cotton    Press,   etc.,   Co.  v.  Insurance 

parties  in  the  cause."  Co.  of  North  America,  151  U.  S.  368; 

The'* Prejudice  or  Local  Influence"  Act  Bellaire  v,  Baltimore,  etc.,  R.  Co.,  146 

of  1867, 14  U.  S.  Stat,  at  L.  558,  c.  196,  U.  S.  117;  Blake  v.  McKim,  103  U.  S. 

provided  for  the  removal  of  **  a  suit  339;    Brooks  v.  Clark,  119  U.  S.  502; 

*   *    in  which  there  is  controversy  Crump  t/.  Thurber,  115  U.  S.  56;  Win- 

hetween  a  citizen  of  the  stale  in  which  Chester  v.  Loud,  108   U,  S.  130;  Shain- 

lliesuitis  brought  and  a  citizen  of  an-  wald  v.  Lewis,  108  U.  S.  158;  Ayers  v, 

oiher  state;"  and  in  the  Sewing  Mach.  Chicago,  loi  U.  S.  184;    East  Tennes- 

Co.'s  Case,   18  Wall.  (U.  S.)  553,  the  sec,  etc.,  R.  Co.  v.  Grayson,  119  U.  S. 

provision  was  construed  to  require  a  240;  Central  R.  Co.  v.  Mills,  113  U.  S, 

controversy   between    the    citizens  of  249;  Davis  r.  County  Ct.,  88  Fed.  Rep. 

different  states  exclusively,  and  not  to  705;  Sweeney  v.  Grand  Island,  etc.,  R. 

ail  Volume  XVIIL 


From  Stoto                    REMOVAL  OF  CA  USES.  to  Fedoral  GonrU. 

within  the  contemplation  of  the  removal  act,  since  there  is  seri- 
ous doubt  of  the  constitutionality  of  the  act  if  it  were  construed 

Co.,  6i  Fed.  Rep.  5;  Barth  v,  Coler,  60  And  that  test   is  that  there  must  be  a 

Fed.  Rep.  466;    Security  Co.   v,  Pratt,  controversy  which  is  wholly  between 

64  Fed.  Rep.  406;  Thurber  v.  Miller,  the  separate  parlies,  which  can  be  fully 

67  Fed.  Rep.  371;  Thompson  v.  Dixon,  determined  as  between  them  so  as  to 

28  Fed.  Rep.  7;    Perrin  v.  Lepper,  26  be   effectual   in   separate  actions.      If 

Fed.  Rep.  547;  In  re  McClean,  26  Fed.  such    determination     cannot     be    had 

Rep.  49;  Long  v.  Buford,  24  Fed.  Rep.  separately  and  independently,  then  the 

241;  Freidler  v,  Chotard,  19  Fed.  Rep.  case  is  not  one  which  the  statute  au- 

227.     See  also  Gardner  v,   Broivn,  21  thorizes  to  be  transferred  at  all,  either 

Wall.  (U.  S.)  36;  St.  Louis,  etc.,  R.  Co.  wholly  or  in  part." 

V.  Wilson,  114  U.  S.'6o.  In  a  Eepleyin  Suit  Against  Several  At- 

Cases  in  State  Courts.  —  Townsend  v.  tafthing    Crediton    whose    attachments 

Sykes,    38   La.   Ann.   410;    Mutual  L.  were  levied   by  the  sheriff  simultane- 

las.  Co.  V.  Allen,  134   Mass.  389;    Na-  ously  there  is  no  separable  controversy 

tional  Docks,  etc.,  R.  Co.  v.   Pennsyl-  between  &ny  of  the  defendants  and  the 

vania  R.  Co.,  52  N.  J.  Eq.  59;  O' Kelly  plaintiff.      Temple   v.   Smith,   4    Fed. 

V.  Richmond,  etc.,  R.  Co.,   89  N.  Car.  Rep.  392. 

58;  Faison  v.  Hardy,  114  N.  Car.  429;  Suit  on  a  Judgment.  —  In  a  suit  to 
George  v.  Pilcher,  28  Gratt.  (Va.)  299;  enforce  a  judgment  against  the  defend- 
North  western,  etc.,  Hypotheek  Bank  ant  therein,  uniting  as  a  defendant, 
V.  Suksdorf,  15  Wash.  477.  See  also  among  others,  the  indorser  of  the  notes 
Crane  v.  Seitz,  30  Mich.  453.  on  which  the  judgment  was  rendered, 

**  The    test    in    these    cases  is    not  and  seeking  to  subject  securities  in  his 

whether  the  relief  which  a  complain-  hands  to  the  payment  of  the  judgment, 

ant  or  plaintiff  (as  the  case  may  be)  such   indorser  could   not    remove   the 

shall  be  able  to  reach  and  gain  against  suit,  although  his  liatility  as  i  idorser 

one   defendant   is   different  from   that  was  one  in  which  his  codefendants  had 

which  he  mav  obtain  against  another  no  interest,  since  "  he  was  united  with 

defendant.      *     *     *     Xhe      test     is  them  in  respect  to  other  matters  where 

whether     the     controversies     are     so  there  could  be  no  final  determination 

blended  and  commingled  as  substan-  of  the  controversy,  so  far  as  it  concerned 

tially   to   involve   the   same    inquiries  him,  without  their  presence."     Yulee 

and  conclusions.'*     /'^r  Severens,  J.,  in  v.  Vose,  99  U.  S.  544. 

Lewis  V.  Weidenfeld,  76  Fed.  Rep.  146.  Same  Proof  Applicable  to  /h.  —  "If  a 

*'  It  is   not  enough  that  citizens  of  party   brings   a  suit  in   a  state  court 

different  states  must   be  interested  in  against  two  or  more  defendants,  upon 

the  same  issue  or  question,  or  contro-  a  cause  of  action  of  such  a  character 

versy,  which  arises  in  the  course  of  the  that  he  has  a  right  to  proceed  to  judg- 

case;  but  they  must  have  such  an  in-  ment  against  all,  and  where  the  same 

terest  that  when  the  question  to  which  proof  applies  to  all,  it  is  not  a  divisible 

they  are  parties  is  settled,  the  suit  is  or  separable   controversy."     Per  Mc- 

thereby  determined,  or  the  right  of  re-  Crary,  J.,  in   Le  Mars  v.   Iowa  Falls, 

moval  is  not  given.**     Per   Blodgett,  ets.,  R.  Co.,  4  McCrary  (U.  S.)  220. 

J.,  in  Carraher  v.  Brennan,  7  Biss.  (U.  Prayer  for  Separate  Aoconnting.  —  In 

S.)  500.  Vinal  v.  Continental  Constr.,  etc.,  Co., 

In  Donohoe  v.  Mariposa  Land,  etc.,  34  Fed.  Rep.  228,  the  suit  was  held  to 
Co..  5  Sawy.  (U.  S.)  169,  an  equity  suit,  present  a  separable  controversy  with 
Judge  Sawyer,  holding  that  full  relief  the  removing  defendant  "  because  the 
could  not  be  granted  without  the  pres-  bill  of  complaint  avers  a  cause  of  ac- 
enceof  all  the  defendants,  said:  *'  It  is  tion,  and  prays  for  damages  and  an 
no  answer  to  say  that  the  whole  suit  accounting  as  against  that  defendant 
would  be  transferred,  and  that  then  alone,  for  failure  to  perform  a  con- 
there  would  be  but  one  decree,  which  tract.**  Following  "Boy h  v.  Gill,  19  Fed. 
would  bind  all  parties,  for  we  are  not  Rep.  145,  21  Blatchf.  (U.  S.)  543.  See 
discussing  the  question  as  to  what  also  Jones  v.  Foreman.  66  Ga.  381. 
would  be  transferred,  but  are  dealing  In  an  action  to  restrain  the  operation 
with  the  test  which  the  statutes  have  of  an  unlicensed  ferry  it  was  held  that 
prescribed,  by  which  to  determine  the  suit  was  not  removable  merely  be- 
whether  anything  can   be  transferred,  cause   the   plaintiff  demanded  an  ac« 

212  Volume  XVIIL 


ftwii  8Uto  REMOVAL  OF  CA  USES.  to  Federal  Courtt. 

to  allow  the  removal  of  a  single  indivisible  suit  which  is  not 
entirely  between  citizens  of  different  states.* 

Controveny  Hot  Properly  in  Suit.  —  A  defendant  cannot  have  a 
removal  upon  the  ground  of  an  alleged  separable  controversy 
which  cannot  possibly  be  litigated  in  the  suit.* 

In  a  Suit  upon  a  Bight  of  Action  Created  by  Statute  there  is  no  separable 
controversy  between  the  plaintiff  and  any  one  defendant  where 

count  of  *' any  or  either''  of  the  tend  to  cases  in  which  citizens  of  a  state 
defendants.  New  York  v.  New  Jersey  sue  citizens  of  the  same  state  and  citi- 
Steam-Boat  Transp.  Co.,  24  Fed.  Rep.  zensof  another  slate,  and  the  plaintiff's 
818,  where  the  court  said:  '*  The  ac-  demand  against  all  the  defendants 
coQQt  demanded  from  each  is  a  mere  is  joint  and  incapable  of  separation 
incident  to  the  principal  relief,  and  and  division  by  the  defendants.** 
does  not  constitute  a  separable  contro-  And  see  Iowa  Homestead  Co.  v.  Des 
versy,  as  in  the  cases  of  Boyd  t/.  Gill,  Moines  Nav.,  etc.,  Co.,  8  Fed.  Rep. 
21  Blalchf.  (U.  S.)  543,  and  Langdon  zr.  102;  Bliss  v.  Rawson,  43  Ga.  183; 
Fogg,  18  Fed.  Rep.  5,  where  the  cause  Stafford  v.  Twitchell,  33  La.  Ann.  524; 
of  action  itself  was  joint  and  several.  Florence  Sewing  Mach.  Co.  v.  Grot^er, 
On  this  point  also  the  decision  of  the  etc.,  Sewing  Mach.  Co.,  no  Mass.  80; 
circuit  judge  in  the  case  of  New  York  v.  Bryant  v.  Rich,  106  Mass.  192. 
Independent  Steam-Boat  Co.,  21  Fed.  The  Leading  Case  wherein  it  was  held 
^^P-  593«  is  strictly  in  point  and  must  that  there  was  a  separable  controversy 
be  held  to  be  controlling.'*  is  Barney. z'.  Latham,  103  U.  S.  205. 
1.  Constitational Qneetions.  —  Noques-  In  that  case  the  plaintiff  sued  a  corpo- 
tion  seems  ever  to  have  been  made  by  ration  and  several  individual  defend, 
the  federal  courts  as  to  the  power  of  ants,  cHiming  the  equitable  title  to 
Congress  to  authorize  the  removal  of  a  certain  lands  of  which  the  corporation 
cause  where  there  is  one  controversy  held  the  legal  title,  and  seeking  a  de- 
bet ween  citizens  of  different  states  and  cree  for  conveyance  thereof  to  the 
another  between  the  plaintiff  and  some  plaintiff,  and  also  seeking  a  decree 
defendants  who  are  citizens  of  the  against  the  individual  defendants  for 
same  state  with  him.  See  Corbin  v.  a  sum  that  should  be  found  due  from 
B^ies,  18  Fed.  Rep.  5.  Some  of  the  them  upon  an  accounting  for  sales  of 
authorities,  especially  in  the  federal  land  made  by  them  before  the  corpora- 
courts,  incline  to  the  opinion,  without  tion  came  into  existence.  It  was  held 
any  express  decision  on  the  point,  that  that  the  individual  defendants  could 
^bere  there  is  in  any  case  a  substan-  remove  the  case  on  account  of  the 
lial  controversy  between  citizens  of  separable  controversy  with  them.  The 
different  states,  the  constitutional  gram  leading  case  wherein  it  was  held  that 
of  judicial  power  attaches  to  it  so  as  no  separable  controversy  existed  was 
10  sustain  an  Act  of  Congress  author-  formerly  considered  to  be  Blake  z/.  Mc- 
izing  tae  whole  case  to  be  removed  Kim,  103  U.  S.  336.  But  in  present 
trrespective  of  the  separability  of  such  estimation  it  seems  that  Graves  v.  Cor- 
coniroversy,  although  it  is  conceded  bin,  132  U.  S.  571,  has  a  much  stronger 
that  none  of  the  Acts  of  Congress  has  claim  to  be  the  leading  authority. 
h^cn  intended  to  vitalize  the  constitu-  3.  In  a  Foreclofliire  8i3t  a  third  person 
tionil  power  to  that  extent.  See  the  who  was  made  a  party  as  claiming 
dissenting  opinion  of  Justice  Bradley  some  unknown  interest  appeared  and 
k"  ^^™oval  Cases,  100  U.  S.  479,  and  petitioned  for  removal  on  the  ground 
2*5  opinion  in  Girardey  v.  Moore,  3  of  an  alleged  separable  controversy 
Wo3ds(U.  S.)  401.  See  also  Sheldon  consisting  of  his  claim  to  the  property 
^«  Keolcuk  Northern  Line  Packet  Co.,  by  an  independent  and  paramount 
\^  Fed.  Rep,  796  et  seq.;  Ruckman  v,  title.  It  was  held  that  inasmuch  as 
Rockman,  i  Fed.  Rep.  589;  Bybee  such  claim  could  not,  according  to  the 
V.  Hawkea.  5  Fed.  Rep.  9;  Chester  v,  rules  of  equity  pleading,  be  litigated 
Chester,  7  Fed.  Rep.  5.  For  contrary  in  the  foreclosure  suit,  he  had  no  right 
views  see  Exp.  Andrews,  40  Ala.  649,  of  removal.  California  Safe  Deposit^ 
where  the  court  said.  "  The  judicial  etc.,  Co.  v.  Cheney  Electric  Light,  etc., 
power  of  the  United  States  does  not  ex-  Co.,  56  Fed.  Rep.  257. 
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the  statute  makes  all  the  defendants  indispensable  parties  to  the 
relief  sought.^ 

Only  One  Snbttantial  Defendant.  —  Where  the  defendant  who  peti- 
tions for  removal  is  the  only  substantial  defendant,  and  the 
interests  of  the  other  defendants  are  subordinated  to  and  depend- 
ent on  his,  it  appears  that  he  has  a  separate  controversy.* 

cc.  Separate  Defenses  Immaterial  —  ifld)  In  General —  The  Bnle  Stated.  — 
A  separate  defense  by  one  defendant  in  a  joint  suit  against  him 
and  others  upon  a  joint  or  a  joint  and  several  cause  of  action 
does  not  create  a  separate  controversy  so  as  to  entitle  that  defend- 
ant, if  the  necessary  citizenship  exists  as  to  him,  to  a  removal  of 
the  cause.' 

Defense  Inuring  to  Benefit  of  All.  —  Nor  is  a  suit  made  removable 
because  a  defendant's  separate  defense  peculiar  to  himself  may 
defeat  the  entire  suit.* 

Xore  Proof  Beqoired.  —  The  necessity  of  proving  more  facts  to 
warrant  a  recovery  against  one  defendant  than  are  necessary 
to  warrant  a  recovery  against  a  codefendant  cannot  be  accepted  as 
a  test  to  determine  whether  a  cause  of  action  is  divisible.* 

(bb)  Actions  on  Contracts.  —  The  interposition  of  separate  defenses 

1.  Lyddy  v.  Gano.  26  Fed.  Rep.  177,  Rep.   4;    State  v.  Columbus,  etc.,  R. 

a  creditors'  suit  against  the  heirs  of  a  Co  ,   48  Fed.  Rep.  626.  a  mandamus 

deceased  debtor  to  subject  lands  de-  proceeding:    Connecticut  v.  Adams,  6 

scended  to  them.  Ohio  Cir.    Dec.  46,  2  Ohio  Dec.  119, 

3.  In  Mitchell  v.  Smale,  140  U.  S.  proceedings  in  the  Probate  Court  to  ^ell 
40Q,  an  action  of  ejectment  in  Illinois  real  estate  of  a  decedent  to  pay  debts, 
against  a  landlord  and  his  tenant,  the  Several  Bemonetrants  in  Drainage  Pro- 
latter  admitting  the  tenancy,  it  was  oeedings. —  In  a  proceeding  to  csiablish 
strongly  intimated  that  the  landlord  and  construct  a  drain  and  to  charge 
would  be  entitled  to  a  removal  on  the  upon  all  the  lands  benefited  by  its  con- 
ground  of  a  separable  controversy  be-  struction  the  amount  of  such  benefits, 
tween  him  and  the  plaintiff,  the  court  the  fact  that  each  remonstrant  has  a 
considering  that  Ayers  v.  Watson,  113  separate  defense  by  setting  up  that  the 
U.  S.  594,  sustained  this  view,  though  proposed  drain  is  not  practicable,  or  is 
the  point  was  not  expressly  adjudged  not  of  public  utility,  or  that  his  assess- 
in  that  case.  However,  three  of  the  ment  is  loo  large  as  compared  with  the 
justices  dissented,  insisting  that  under  assessments  of  any  or  all  other  parties 
the  Illinois  statute  the  tenant  was  a  to  the  proceedings,  does  net  create  a 
necessary  party,  and  that  "in  Phelps  separable  controversy.  /wr^Jarnecke 
V,  Oaks,  117  U.  S.  236,  which  was  also  Ditch,  6q  Fed.  Rep.  161. 
an  action  of  ejectment,  tenant  and  4.  In  re  Jarnecke  Ditch,  69  Fed.  Rep. 
landlord  being  parties  defendant,  the  171.  The  fact  that  a  defense  set  up  by 
latter  coming  in  as  here  after  the  com-  the  defendant  who  petitions  for  re- 
mencement  of  the  suit,  this  court  held  moval  will,  if  established,  inure  to 
that '  the  plaintiff  has  a  real  and  sub-  the  benefit  of  all  the  other  defendants 
stantial  controversy  with  the  defend-  does  not  make  it  removable  by  him. 
ant  (the  tenant),  within  the  meaning  Plymouth  Gold  Min.  Co.  v,  Amador, 
of  the  act  for  removal  of  causes  from  etc..  Canal  Co.,  118  U.  S.  269. 
state  courts,  which  continues  after  his  5.  Ames  v.  Chicago,  etc.,  R.  Co.,  39 
landlord  is  summoned  in  and  becomes  Fed.  Rep.  884,  where  the  court  said: 
a  party  for  the  purpose  of  protecting  "It  often  occurs  in  practice,  where  the 
his  own  interests.'  "  cause   of  action   is  single,  that  proof 

3.  Starin   v.    New   York,    115    U.   S.  sufficient  to  establish  the   liability  of 

259:    Corbin  t/.  Van   Brunt,  105   U.  S.  one  defendant  is  not  sufficient  to  estab* 

577;    Robbins  v,  Ellenbogen,  71   Fed.  lish  the  liability  of  another.*' 
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does  not  make  a  suit  on  a  contract  divisible  for  the  purpose  of 

removal,^  and  the  fact  that  the  state  statute  allows  the  plaintiff 
in  an  action  upon  a  joint  contract  to  recover  against  those  who 
are  actually  liable  if  it  appears  that  only  a  portion  are  bound 
does  not  divide  the  joint  suit  into  separate  parts.^ 

(cc)  Suits  in  Equity  —  General  Anle.  —  The  rule  that  a  separate 
defense  does  not  introduce  a  separate  controversy  into  the  suit 
applies  to  suits  in  equity.* 

1.  Louisville,  etc.,  R.  Co.  v,  Ide,  114  8.  Louisville,  etc.,  R.  Co.  v.  Ide,  114 

U.  S.  52;  Putnam  v.  Ingraham,  114  U.  U.  S.  56;  Putnam  v.  Ingraham,  T14  U. 

S.  57;  Brooks  V,  Clark,  119  U.  S.  511;  S;  57. 

Texas  v.  Day  Land,  etc.,  Co.,  49  Fed.  8.  Merchants  Cotton  Press,  etc.,  Co. 

Rep.  597;  Patchin  v.  Hunter.  38  Fed.  v.    Insurance  Co.  of   North  America, 

Rep.     51;     Woodrura     v.    Clay,     33  151U.  S.  381;  Rosenthal  v.  Coates,  148 

Fed.    Rep.    899.    See    also    Hyde    v,  U.  S.  142,  a  bill  in  equity  by  an  as- 

Ruble,  104  U.  S.  407.  signee   for  the  benefit  of  creditors  to 

Suit  Against  Gonneotixig  Garrien.  —  In  disencumber  the  fund  in  his  possession 
Louisville,  etc.,  R.  Co.  v.  Ide,  114  U.  from  alleged  liens,  each  defendant  set- 
S.  52,  the  suit  was  originally  brought  ting  up  a  separate  defense  to  the  plain- 
by  Ide  in  the  Supreme  Court  of  New  tiff's  claim;  Graves  v.  Corbin,  132  U. 
York  against  several  railroad  com-  S.  57S;  Fidelity  Ins.  Co.  v.  Hunting- 
panies  forming  a  continuous  line,  in-  ton,  117  U.  S.  280;  Little  v.  Giles,  118 
eluding  the  plaintiff  in  error,  to  recover  U.  S.  596,  a  bill  to  quiet  title;  Starin 
damages  for  the  loss  of  cotton  shipped  v.  New  York,  115  U.  S.  248;  St.  Louis, 
at  one  end  of  the  line  and  destined  to  etc.,  R.  Co.  v,  Wilson,  114  U.  S.  62; 
the  other.  The  Louisville  and  Nash-  Ayres  v,  Wiswall,  112  U.  S.  187;  Guar- 
ville  Company  separated  in  pleading,  antee  Co.  v.  Mechanics'  Sav.  Bank, 
denied  thai  the  loss  had  occurred  on  etc.,  Co.,  80  Fed.  Rep.  771;  TurnbuU 
its  road,  and  removed  the  case,  alleg-  Wagon  Co.  v.  Linthicum  Carriage  Co., 
ing  in  the  petition  for  removal  that  the  80  Fed.  Rep.  6;  Thurber  v.  Miller,  67 
controversy  with  it  was  a  separable  Fed.  Rep.  374;  Sweeney  v.  Grand 
one.  The  Circuit  Court  remanded  the  Island,  etc.,  R.  Co.,  61  Fed.  Rep.  6; 
suit,  and  the  order  to  remand  was  Insurance  Co.  of  North  America  v, 
affirmed.  Delaware  Mut.  Ins.  Co.,  50  Fed.  Rep. 

In  an  Action  on  a  PoUoy  of  Insoranoe  258;    Wilder  v.   Virginia,   etc..   Steel, 

against  an  insurance  company  and  one  etc.,  Co.,  46  Fed.  Rep.  682;  In  re  San 

claiming  the  policy  as  an  assignee,  the  Antonio,   etc.,    R.    Co.,   44  Fed.   Rep. 

company  has  no  separable  controversy  145;  Ames  v,  Chicago,  etc.,  R.  Co.,  39 

with  either  of  the  others.     RIcNulty  z^.  Fed.    Rep.  883;    Sexton  v.  Seelye,  39 

Connecticut  Mut.  L.  Ins.  Co.,  46  Fed.  Fed.  Rep.  705;  Bissell  v,  Canada,  etc.. 

Rep.  305.  R.  Co.,  39  Fed.  Rep.  226;  Hax  v.  Cas- 

Aetioni  Against  Principal  and  Sorety.  —  par,  31  Fed.  Rep.  499;  Shaver  v.  Har- 

"The  proposition  is    *    *    *    unten-  din,  30  Fed.   Rep.   802;    Thompson  v, 

able  that  an  action  brought  against  a  Dixon,   28   Fed.    Rep.   5;    Rumsey  v. 

principal   and  his  surety   on  a  bond.  Call,  28  Fed.   Rep.  771;    Long  v.  Bu« 

note,   or  other  obligation  involves    a  ford,  24  Fed.  Rep.  247;  Rich  v.  Gross, 

separable  controversy,  such  as  will  en-  29  Neb.  340;  National  Docks,  etc.,  R. 


title  one  of  the  defendants  to  remove    Co.  r.  Pennsylvania  R.  Co.,  52  N.  J. 

~".q.  65;  Clark  v,  Opdyke,  10  Hun  (N. 
the  plaintiff   happen  to  be  citizens  of    Y.)  383.     Compare  Connell  v.  Smiley, 


the  case  to  the  federal  court  if  he  and    Eq.  65;  Clark  v,  Opdyke,  10 


different    states."      Mutual     Reserve  156  U.  S.  340. 
Fund   L.  Assoc,   v.   Farmer,   77   Fed.        "  The  option  is  with  the  plaintiff  and 

Rep.  931.      See  also   Western   Union  not  with  the  defendants  to  determiae 

Tel.    Co.    w.    Brown,    32    Fed.    Rep.  whether  or  not  he  will  have  the  com* 

337.  plete   relief  to   which   the    rules    and 

An  Action  on  a  Joint  Bond  against  all  practice  in  equity    entitle  him,  in  a 

the  obligors  presents  no  separable  con-  single     suit     or    in    several    suits.'* 

troversy.     Folsom  v.  Continental  Nat.  Sweeney  v.  Grand  Island,  etc.,  R.  Co., 

Bank.  14  Fed.  Rep.  497.  61  Fed.  Rep.  5. 
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Counterolaim.  —  A  separable  controversy  cannot  be  created  by 
filing  a  counterclaim  in  an  equity  suit,  since  such  a  pleading  will 
not  survive  a  removal  to  the  federal  court.  ^ 

Groia-biU.  —  In  an  equity  suit,  if  there  is  no  separable  contro- 
versy made  by  the  original  bill,  the  federal  court  will  not  retain 
the  cause  on  account  of  any  controversy  in  a  cross-bill  filed  by  a 
codefendant  against  the  plaintiff  and  the  removing  defendant.* 

idd)  Actions  in  Tort  —  Bole  Stated.  —  An  actioH  of  tort  which  might 
have  been  brought  against  many  persons  or  against  any  one  or 
more  of  them,  and  which  is  brought  in  a  state  court  against  all 
jointly,  contains  no  separate  controversy  which  will  authorize  its 
removal  by  some  of  the  defendants  into  the  federal  Circuit  Court, 
even  if  they  file  separate  answers  and  set  up  different  defenses 
from  the  other  defendants,  and  allege  that  they  are  not  jointly 
liable  with  them,  and  that  their  own  controversy  with  the  plain- 
tiff is  a  separate  one.' 

1.  Brande  v.  Gilchrist,  i8  Fed.  Rep.  defendants  jointly  for  malicious  prose- 

465,  pointing  out  that  such  a  pleading  cutlon  and  false  imprisonment,  where 

in  equity  cannot  be  recognized  in  the  one  defendant  filed   his  separate  an- 

federal  courts.  swer  and  then  petitioned  for  removal; 

8.  Donohoe  v.  Mariposa  Land,  etc.,  Dow  v.  Bradstreet  Co.,  46  Fed.   Rep. 

Co  ,  5  Sawy.  (U.  S.)  163,  since  a  cross-  826;    First    Presb.    Soc.    v.    Goodrich 

bill  cannot  "  go  beyond  the  matters  of  Transp.    Co.,    10    Biss.   (U.   S.)    319; 

the  original  bill."  Western   Union   Tel.    Co.  v,    Griffith, 

In  Maish  v.  Bird,  48  Fed.  Rep.  608,  104  Ga.  56.  See  also  Nelson  v.  Hen- 
McCrary,  J.,  said:  *' It  is  not  necessary  nessey,  33  Fed.  Rep.  113;  Gudger  v. 
to  decide  whether,  in  any  case,  a  de-  Western  North  Carolina  R.  Co.,  21  Fed. 
fendant  in  a  chancery  suit  can,  by  Rep.  84;  Smith  v.  Rines,  2  Sumn.  (U. 
allegations  in  a  cross-bill,  present  S.)  338;  Illinois  Cent.  R.  Co.  v.  Le 
issues  upon  which  he  can  remove  the  Blanc,  74  Miss.  626;  Bowley  v.  Rich- 
cause  to  a  federal  court  when  the  par-  mond,  etc..  R.  Co.,  no  N.  Car.  315. 
ties  to  the  main  controversy,  the  Contra^  Spangler  v.  Atchison,  etc.,  R. 
obligor  and  obligee  in  the  contract  sued  Co.,  42  Fed.  Rep.  305,  which  would 
on,  are  citizens  of  the  same  state.*'  not  now  be  regarded  as  sound. 

8.  Per  Justice   Gray,  in    Powers   v,        *'  *  A  defendant  has  no  right  to  say 

Chesapeake,  etc.,  R.  Co.,  169  U.  S.  97;  that  an  action  shall  be  several  which  a 

Louisville,   etc.,   R.  Co.  v.  Wangelin,  plaintiff  elects  to  make  joint.     *    *    * 

132   U.  S.  601;    Plymouth  Gold  Min.  A  separate  defense  may  defeat  a  joint 

Co.  V.  Amador,  etc..  Canal  Co.,  118  U.  recovery,  but  it  cannot  deprive  a  plain- 

S.  264;    Pirie  v.  Tvedt,  115  U.  S.  43;  tiff  of  his  right  to  prosecute  his  own 

Sloane  v.   Anderson,    117   U.   S.    275;  suit  to  final  determination  in  his  own 

Little  V.   Giles,   118  U.   S.  596;    Tor-  way.'    »    *    *    The  fact  thatajudg- 

rence     v.    Shedd,      144     U.     S.     530;  ment  in   the  action   may  be  rendered 

Connell    v.   Smiley,    156    U.    S.    340;  against  a  part  of  the  defendants  only 

Hyde  v.  Ruble,  104  U.  S.  407;    Ayres  does  not  divide  a  joint  action  in  tort 

V.  Wiswall,   112  U.  S.  192;    Creagh  v.  into  separate   parts  any  more  than  it 

Equitable  L.  Assur.  Soc,  88  Fed.  Rep.  does  a  joint  action  on  contract."     Pirie 

i;    Deere  v.  Chicago,  etc.,  R.  Co.,  85  v.  Tvedt,  115  U.  S.  43. 
Fed.  Rep.  881;    Mutual  Reserve  Fund        There   is   no  separable  controversy 

L.  Assoc.  V.  Farmer,  77  Fed.  Rep.  931;  between  the  plaintiff  and  one  of  sev- 

Brown    v.    Coxe,   75    Fed.    Rep.   689;  eral  defendants  sued  as  joint  trespass- 

Warax  v.  Cincinnaii,  etc.,   R.  Co.,  72  ers,     though    the    defendant    seeking 

Fed.   Rep.  640;    Fergason  v.  Chicago,  removal  alleges  in  his  petition  therefor 

etc.,  R.  Co.,  63  Fed.  Rep.  178;  Arrow-  that  the  other  defendants  acted  as  his 

smith  7'.  Nashville,  etc..  R.  Co.,  57  Fed.  agents   under    his    express    direction, 

Rep.  165;    O' Harrow  v.  Henderson,  52  with  a  bond  of  indemnity,  and  though 

Fed.  Rep.  769,  an  action  against  tivo  by  the  state  statute  his  property  must 
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A  rortiixri  it  is  not  removable  where  the  defendants  set  up  no 
separate  defenses.^ 

Eleetion  to  Sne  Laea  than  AIL  —  Nor  does  a  plaintiff  by  suing  less 
than  all  of  the  tortfeasors  thereby  elect  to  make  the  action  sever- 
able  as  to  any  of  the  defendants.' 

An  Important  Qnalifloation  of  tho  General  Bole  in  certain  classes  of  tortS 
is  considered  in  another  section.^ 

(ee)  Codefendant  Not  Served.  —  The  right  of  removal  on  the  ground 
of  a  separable  controversy  must  be  tested  solely  by  the  case 
made  by  the  plaintiff  in  his  pleading.*  Hence  it  is  unimportant 
that  one  of  the  defendants  has  not  been  served  with  process  and 
has  not  appeared.* 

(/O  Disclaimer  or  Default  of  CodefendanL  —  The  faCt   that   one  of  the 

defendants  files  a  disclaimer  of  interest,  and  thereby  in  a  sense 
passes  out  of  the  controversy,  does  not  leave  a  separable  contro- 
versy as  to  the  other  remaining  and  contesting  defendant.*    Nor 

first  be  exhausted  on  execution  before  and  removable  controversy  with  the 

that  of  the  other  defendants  can   be  plaintiff.     Feibleman  r.  Edmonds,  69 

sold.    Thorn  Wire  Hedge  Co.  v.  Fuller,  Tex.  334. 

122  U.  S.  535.  1.  Core  v.  Vinal,  117  U.  S.  347. 

Ho  Guse  of  Aetion  Alleged   Against  2.  Fox  v.  Mackay,  60  Fed.  Rep.  4. 

One.  — In   Evans    v,   Felton,   96    Fed.  8.  See  infra,  I    16.  b,  (3)  (r)  ib,  {bb) 

Rep.  176,  where  an  action  of  tort  was  Exception  to  Rule. 

removed  on  the  ground  of  an  alleged  4.  Ames  v,  Chicago,  etc.,  R.  Co.,  39 

separable  controversy,  Kohlsaat,  D.  J.,  Fed.   Rep.  884;    Sexton  v.  Seelye,  39 

in  remanding  the  cause,  said:    *•  De-  Fed.  Rep.  705.     See  also  infra^  I.  16. 

fendant's  contention  in  support  of  the  b,  (3)  {c)  bb,  {aa)  General  Rule, 

proposition  that  the  controversy  herein  5.  Ames  v.  Chicago,  etc.,  R.  Co.,  39 

is  severable  as  to  him  is  that  the  decla-  Fed.  Rep.  88t,  holding  that  the  oiher 

ration  fails  to  state  a  cause  of  action  as  defendants  could  not  remove  the  suit; 

against  him,  while  it  does  state  a  good  Patchin  v.  Hunter,  38  Fed.  Rep.  51. 

cause  of  action  as  against  the  other  de-  6.  Hax  v,  Caspar,  31  Fed.  Rep.  500, 

fcndant.    The  declaration  charges  that  where  Bre^frer,  J.,  said:  **  Recent  deci- 

the  ttro  defendants  jointly  committed  sionsof  the  Supreme  Court  have  mate* 

the  tort.     It  is  admitted   that  if   the  rially  limited  what  seemed  to  be  the 

averments  of  fact   were   sufficient    to  import  of   the   rule  in  Barney  v.  La* 

support  this  charge  the  cause  would  tham,  103  U.  S.  205,  and  in  effect  say 

not  be   severable.     Railroad    Co.    v,  that  the  removal  does  not  depend  upon 

Wangelin,  132  U.  S.  599.     I  hold  that  the  question  of  what  issue  remains  to 

nnder  the  facts  in  this  case,  where  the  be  tried,  but  it  is  to  be  determined  by 

declaration  in  form  charges  a  joint  tort  the  nature  of  the  cause  of  action  pre- 

againsl  two  or  more  defendants,   the  sented     in    the    complaint."       Citing 

question  of  whether  or  not  the  decla-  Louisville,  etc.,  R,  Co.  v,  Ide,  114  U.  S. 

ration  states  facts  sufficient  to  establish  57,  and  Putnam  v,  Ingraham,  114  U.  S. 

a  good  cause  of  action  against  either  of  57.     See  also  Rumsey  v.  Call,  28  Fed. 

die  defendants  is  one  for  the  deicrmi-  Rep.    770;    Washington   ».  Columbus, 

nation  of  the  state  court."  etc.,  R.   Co.,  53  Fed.   Rep.  673.     Bui 

Initanoe  of  Separable  Controversy.  —  In  compare  Reed  v.  Hard  man  County,  77 

a  suit  against  the  sureties  in  an  attach-  Tex.  165. 

ment  bond  for  damages  in  suing  out  a  Withdrawal  of  Defense.  —  In  Brown  r. 

wrongful  attachment,  where  only  ac-  Trousdale,  138  U.  S.  389,  a  petition  for 

taal   damages     could     be    recovered  removal  by  one  of  the  defendants  in  an 

ss^ainst  them,  and  the  parties  who  sued  equity  suit,   it  was  held  not  to  be  a 

<>atihe  attachment  were  joined  as  co-  controlling  circumstance   that  on  the 

^Icfendants  against   whom    vindictive  day  of  the  order  of  removal  the  other 

damages  were  recoverable  and  claimed,  necessary  defendants   withdrew  their 

^e  latter  were  held  to  have  a  separable  pleadings  and  made  affidavit  that  they 
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does  the  fact  that  a  necessary  defendant  has  suffered  a  default 
for  want  of  an  answer  put  him  outside  of  the  case  with  reference 
to  the  right  of  the  other  defendants  to  a  removal,*  even  where 
such  defendant's  default  has  been  followed  by  a  final  judgment 
against  him,*  since  a  removal,  if  allowed,  would  carry  the  entire 
case,'  including  that  judgment,  and  the  federal  court  would  have 
the  anomalous  duty  of  executing  the  judgment  of  a  state  court.* 

dd.  Event  of  Suit  Not  Test.  —  Where  there  is  community  of  citi- 
zenship between  some  of  the  parties  to  a  suit,  the  fact  that  the 
suit  actually  terminates  in  a  judgment  or  decree  between  parties 
having  the  requisite  diversity  of  citizenship  will  not  prevent  the 
cause  from  being  remanded  by  the  federal  Supreme  Court  on 
appeal  or  error.* 

ef.  Misjoinder  or  Multifariousness.  —  A  lUqoinder  of  PartieB  may  con- 
stitute a  defense  for  one  or  all  of  the  defendants,  but  such  defense 
is  not  a  controversy  within  the  meaning  of  the  statute.* 

believed  the  justice  of  the  cause  was  ment  by  default  against  some  of  the 

with  the  plaintiffs,  that  they  therefore  defendants  does  not  end  the  contro- 

did  not  choose  to  resist  in  the  premises,  versy  as  to  them  where  they  have  ap- 

and  denied  at  the  same  time  all  coll u-  pealed   from   the  judgment.     Mooney 

Bion.  V.  Agnew,  4  Fed.  Rep.  7. 

1.  Wilson  r.  Oswego  Tp.,  151  U.  S.  8.  See  infra^  I.  16.  b,  (4)  Removal 
66,  reversing  yi   Fed.   Rep.   521;    Put-  Carries  Entire  Suit, 

nam  v,  Ingraham,  114  U.  S.  59;  In  re  Judgment  Satisfled  Before  Bemoval. — 

Jarnecke  Ditch,  69  Fed.  Rep.  i6q;  Fai-  In   Removal  Cases,   100  U.  S.  469,  a 

son  V.  Hardy,  114  N.  Car.  434;  Tate  v,  judgment  against  some  of  the  defend- 

Douglas,  113  N.  Car.  190.  ants  in  respect  of  one  part  of  the  suit 

2.  Burch  V,  Davenport,  etc.,  R.  Co.,  had  been  disposed  of  by  levy  and  sale 
46  Iowa  454;  BroolkS  v,  Clark,  119  U.  under  execution.  Thereupon  another 
S.  502,  holding  that  the  case  dififered  defendant  who  was  then  first  brought 
from  Putnam  v.  Ingraham,  114  U.  S.  into  the  suit  by  actual  service  of  pro- 
57,  cited  in  the  preceding  note,  **  only  cess  was  held  entitled  to  remove  the 
in  degree  and  not  in  kind.'*  and  distin-  suit  as  to  his  controversy  with  the 
guishing  Yulee  v,  Vose,  99  U.  S.  539,  plaintiff. 

on  the  ground  that  the  latter  case  was  4.  Brooks  r.   Clark,  119   U.  S.  513. 

decided  under  the  Act  of  July  27,  1866,  See  also  Burch  v,  Davenport,  etc.,  R. 

14  U.  S.  Stat,  at  L.  306,  c.  288,  which  Co.,  46   Iowa  454,  and  another  point 

provided  for  a  removal  of  the  separable  suggested  in  Fairchild  v.  Durand,  (N, 

controversy   and   not  the  entire   suit.  Y,  Super.  Ct,  Spec.  T.)  8  Abb.  Pr.  (N. 

See  also  Fairchild  v.   Durand,  (N.  Y.  Y.)  310. 

Super.  Ci.  Spec.  T.)  8  Abb.  Pr.  (N.  Y.)  5.  Crump  v,  Thurber,  115  U.  S.  60, 

305.  where  the  court  said  that  "  the  event 

In   Rosenthal   v,  Coates,  148   U.  S.  of  the   suit    *    *    *    is  not  a  proper 

147,  a  species  of  interpleader  suit,  the  test  of  the  jurisdiction.** 

plaintiff,  under  a  mistaken   notion  of  6.  Deere  z/.  Chicago,  etc.,  R.  Co.,  85 

the  law,  paid  to  some  of  the  defendants  Fed.  Rep.  876,  where  Shiras,  J.,  said: 

the  amount  due  them,  pending  an  ap-  *'  If,  upon  the  face  of  the  petition  [the 

peal,  but  it  was  held  that  as  they  were  plaintiff's  pleading],  it  appears  that  the 

still    parties    to    the    record,    against  plaintiff  has  joined  therein  two  contro- 

whom  the  plaintiff  might  be  entitled  to  versies,  separate  and  distinct,  and  that 

some  sort  of  relief,  they  were  not  elimi-  one  of  them    is   between    citizens    of 

nated  from  the  suit  so  as  to  enable  the  different  states  and  involves  the  requi- 

sole   remaining  defendant  to  remove  site  amount,  then  the  right  of  removal 

the  cause  on  the  ground  of  a  separable  is  shown  to  exist,  no  matter  whether 

controversy.     Distinguishing  Yulee   v,  the    two    actions    could    be    properly 

Vose,  99  U.  S.  539.  joined  in  one  suit  or  not.     A  misjoin- 

Appeal  Pending.  —  A /ortiori  sl  jndg-  der  of  parties  as  defendants  to  one 
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Xnltifluioiuneas  in  Bill  in  Equity.  —  If  a  bill  in  equity  presents  sepa- 
rable controversies  it  is  no  objection  to  removal  that  the  bill  is 
multifarious  in  that  regard.^ 

ff.  Main  and  Incidental  Controversibs.  —  Although  the  removal 
statute  contains  no  suggestion  of  any  particular  kind  or  degree 
of  controversy  as  a  main  or  principal  one,  or  a  minor  or  inciden- 
tal one,  and  some  of  the  earlier  cases  did  not  make  that  distinc- 
tion,' it  is  now  the  settled  doctrine  that  where  the  relief  sought 
against  one  of  several  defendants  is  merely  incidental  to  the 
main  purpose  of  the  suit,  the  fact  that  such  incidental  relief 
relates  to  only  one  of  the  defendants  does  not  make  it  a  sepa- 
rable controversy  in  the  sense  of  the  removal  act.* 

Cause  of  action  does  not  give  a  right  of  mand  it  to  the  state  court  as  justice 

removal  under  the  federal  statute.     A  requires."     See  also  Carter  v,  Scoit,  82 

misjoinder  of  several  causes  of  action  Ga.  297;  Hax  v.  Caspar,  31  Fed.  Rep. 

in  one  suit  is  not  a  ground  of  removal.  501;    Thompson    v.    Dixon,    28    Fed. 

The  fact  that  in  one  suit  are  embraced  Rep.  7. 

two  or   more  severable   controversies        2.  Thus  in  Bybee  v,  Hawkett,  5  Fed. 

will  justify  a  removal,  provided  one  ot  Rep.  i,  6  Sawy.  (U.  S.)  593,  il  was  held 

the  controversies  is  between  citizens  of  that  where  there  is  a  controversy  in  a 

different    stales,   and   it   includes    the  suit,  even  if  it  is  not  the  main  contro- 

requisite  amount;    and  the  right  of  re-  versy  therein,  which  is  wholly  between 

moval  in  such  case  is  not  affected  either  citizens  of  different  states,  and  which 

way  by  the  question  whether  the  sever-  can   be   fully  determined  as  between 

able  controversies  actually  included  in  them,  then  any  one  of  the  defendants 

the   suit  are   properly  so  included  or  actually  interested  in  such  controversy 

not.'*     Distimruisking  Warax   v,    Cin-  may  remove  the  suit, 
cinnati,  etc.,  R.  Co  ,  72  Fed.  Rep.  637,        3.  Ames  v.  Chicago,  etc.,  R.  Co.,  39 

on  the  ground  that  in  the  latter  there  Fed    Rep,  884,  citing  Fidelity  Ins.  Co. 

was  a  joinder  of  defendants  on  distinct  v.  Huntington,  117  U.  S.  280.     See  also 

grounds  of   liability,  and  not  a  mere  Torrence  v.  Shedd,  144.  U.  S.  527;  Cor- 

misjolnder  of  parties  to  one  cause  of  bin    v.    Van    Brunt,    105    U.   S.   576; 

action.  Shainwald   v.    Lewis,    108   U.   S.  158; 

1.  Barney  v.  Latham,  103  U   S.  2x6,  Bellaire  v,  Baltimore,  etc.,  R.  Co.,  146 

where  the  court  said:  **  The  state  court  U.  S.  117;    Thurber  v.  Miller,  67  Fed. 

ought   not    to  disregard   the    petition  Rep.  373;    Sweeney  v.  Grand  Island, 

upon   the   ground   that  in  its  opinion  etc.,  R.  Co.,  61  Fed.  Rep.  6;    Le  Mars 

the  plaintiffs,  against  whom  a  removal  v,  Iowa   Falls,   etc.,  R.  Co.,  48    Fed. 

is  sought,  had  united  causes  of  action  Rep.  662,  4  McCrary  (U.  S.)  220;  Maish 

which  should  or  might  have  been  as-  v.  Bird,  48   Fed.   Rep.  608;    Wilder  v, 

serted    in   separate  suits.     Those    are  Virginia,  etc.,  Steel,  etc.,  Co.,  46  Fed. 

matters  more  properly  for  the  determi-  Rep.   681;  Bissell  v.  Canada,  etc.,  R. 

nation   of  the   trial  court,  that  is  the  Co.,  39  Fed.  Rep.  225;  McElmurray  v. 

federal  court,  after  the  cause  is  there  Loomis,  31  Fed.  Rep.  396;  Winchell  v, 

docketed.     If  that  court  should  be  of  Coney,  27  Fed.  Rep.  482;   New  York 

opinion  that  the  suit  is  obnoxious  to  v.    New    Jersey    Steam-Boat    Transp. 

the  objection    of  multifariousness  or  Co.,  24  Fed.  Rep.  818;    Mills  v,  Cen- 

misjoinder,  and  for  that  reason  should  tral   R.  Co.,  20  Fed.  Rep.  449;    First 

require  the  pleadings  to  be  reformed,  Presb.  Soc.  r.  Goodrich  Transp.  Co., 

both  as  to  subject-matter  and  parties,  10  Biss.  (U.  S.^  319;  Carraher  v,  Bren- 

according  to    the    rules  and   practice  nan,  7  Biss.  (U.  S.)  501:    Chicago  v, 

which    obtain    in    the    courts    of    the  Gage,  6  Biss.  (U.  S.)  472;  Commercial, 

United  Slates,   and   if,    when   that  is  etc..  Bank  v.  Corbett,  5  Sawy.  (U.  S.) 

done,  the  cause  does   not   really  and  172;    Winchell  v.  Coney,  54  Conn.  32; 

substantially  involve  a  dispute  or  con-  Burls  c.  Loyd,  45  Ga.  105;    Burch  v. 

troversy  within  the  jurisdiction  of  that  Davenport,  etc.,  R.  Co.,  46  Iowa  454. 
court,  it  can,  under  the  fifth  section  of        A  separable  controversy  within  the 

the  Act  of  1875,  dismiss  the  suit  or  re-  meaning  of  the  statute  must  be  some« 
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gg.  Separate  Suits  Distinguished  prom  Separate  Controversies.  — 
Where  a  single  proceeding  consists  of  several  suits  triable  sepa- 
rately, each  is  a  separate  suit  and  not  a  separable  controversy, 
and  may  be  removed  without  regard  to  the  citizenship  of  the 
parties  to  any  of  the  other  suits.  * 

hh.  Separable  Controversy  with  One  of  Several  Plaintiffs.  —  The 
question  of  separable  controversy  usually  arises  in  cases  where 
one  defendant  seeks  to  segregate  his  controversy  from  that  of 
his  codefendants  with  a  common  plaintiff.  A  single  cause  of 
action  is  not  rendered  separable  because  several  plaintiffs  having 
separate  and  distinct  interests  elect  to  join  in  a  suit  to  enforce 
a  right  which  is  common  to  all,  though  all  need  not  have  joined 
in  enforcing  it.*  There  can  be  no  removal  on  the  ground  of  a 
separable  controversy  with  one  of  several  plaintiffs  who  is  a 
merely  formal  party.' 

it.  Severance  by  Election  of  Plaintiff.  —  When  a  plaintiff  elects 
to  sue  defendants  jointly  on  a  joint  and  several  cause  of  action, 
and  the  cause  is  removed  by  one  defendant  without  objection, 
and  proceeds  to  judgment  in  the  federal  court  against  him  alone, 
the  plaintiff  consenting,  on  appeal  the  suit  may  be  regarded  as 

thing  more  than  a  mere  coUateral  or  in-  said  that  **  having  elected  to  sue  jointly, 

cidental  dispute  or  question  of  fact  or  the  court  is  incapable  of  distinguishing 

of  law.     Security  Co.  v,  Pratt,  64  Fed.  their  case,  so  far  as  respects  jurisdic- 

Rep.  406.  tion,   from   one  in   which    they    were 

In   Concord  Coal   Co.  v,  Haley,  76  compelled  to  unite." 

Fed.  Rep.  883,  the  court  pronounced  it  In  an  Action  on  an  Insoranoe  Policy  by 

doubtful  whether  a  separable  contro-  the  personal  representative  of  the  as- 

versy  existed  between  the  plaintiff  in  sured  and  one  claiming  the  policy  as 

an  action  accompanied  by  trustee  pro-  assignee,  there  is  no  separable  contro- 

cess  under  the  New  Hampshire  practice  versy  between  the  defendant  and  either 

and  an   intervening  claimant  of    the  of  the  plaintiffs.     McNulty  v.  Connecti- 

fund   attached    by   the   process.     The  cut  Mut.  L.  Ins.  Co.,  46  Fed.  Rep.  306. 

trustee  or  garnishee  has  no  separable  A  Joint  Action  by  an  Ininrer  and  the 

controversy  with  the  plaintiff.     Weeks  Aisnred  against  one  whose  negligence 

V.  Billings,  55  N.  H.  371.  caused  the  destruction  of  the  property 

1.  In  re  Stutsman  County,  88  Fed.  insured   is  one  and  indivisible.     First 

Rep.  337,  a  statutory  proceeding  to  col-  Presb.  Soc.  v,  Goodrich  Transp.  Co., 

lect  a  list  of  delinquent  taxes  for  vari-  10  Biss.  (U.  S.)  312. 

ous  amounts  against  many  parcels  of  Action  by  Teoants  in  Common.  —  In 

land  and  many  owners;  Pacific  R.  Re-  Rumsey  v.  Call,  28  Fed.  Rep.  769,  a 

moval  Cases,  115  U.  S.  i,  a  proceeding  suit    to    quiet  title  properly   brought 

against  many  persons  to  assess  local  jointly  by  several  tenants  in  common, 

improvement  benefits;    the  statute  in  it   was  held  that  there  was  only  one 

each  of  the  foregoing  cases  providing  controversy. 

for  separate  trials.  See  also  Lacka.  A  Joint  Suit  by  Separate  Judgment  Cred- 
wanna  Coal,  etc.,  Co.  v.  Bates,  56  Fed.  iters  to  set  aside  as  fraudulent  a  gen- 
Rep.  740.  eral   assignment    of    the    debtor,    the 

8.  Merchants  Cotton  Press,  etc.,  Co.  latter  and  his  assignee  being  made  de- 
tr.  Insurance  Co.  of  North  America,  151  fen  dan  ts,  shows  no  separable  contra- 
il. S.  384;  Peninsular  Iron  Co.  v,  versy  with  either  of  the  plaintiffs. 
Stone,  121  U.  S.  633.  See  also  New  where  the  validity  of  none  of  the  judg- 
Orleans  v.  Winter,  i  Wheat.  (U.  S.)  91,  ments  is  attacked.  Reineman  v.  Ball, 
where  Chief  Justice  Marshall,  referring  33  Fed.  Rep.  692. 

to  what   had    been  decided  in   Straw-  3.  Hazard  v,  Robinson,  21  Fed.  Rep, 

bridge  V.  Curtiss,  3  Cranch  (U.  S.)  267,  195. 
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severable  at  the  time  when  the  removal  was  effected.* 

(b)  Testa  Applied  to  Yarions  Claseei  of  Stdta  —  aa.  Eminent  Domain  and 
Local  A ssEssMENT  Proceedings.  —  A  proceeding  to  condemn  land  for 
a  local  improvement  or  other  public  purpose,  either  with  or 
without  an  assessment  of  benefits  therefor,  where  there  are 
several  and  distinct  lots  owned  by  different  persons,  presents  a 
separable  controversy  with  each  of  the  owners;*  but  not  where 
there  is  only  one  tract,  though  several  defendants  have  distinct 
interests  therein  and  might  be  entitled  to  separate  awards  of 
damages,'  nor  where  the  primary  question  is  the  right  to  make 
the  improvement  for  which  it  is  sought  to  condemn  the  land,* 
nor  where  the  rule  of  assessment  makes  a  just  assessment  in  an 
individual  case  impossible  without  having  as  parties  all  other 
lot  owners  involved.* 

bb.  Creditors*  Bills  and  Suits  Involving  Priority  of  Liens.  —  A  cred- 
itor's bill  to  subject  encumbered  property  to  the  payment  of  the 

1.  Guarantee  Co.  v,  •Mechanics'  forever,  and  that  the  lessor  filed  a  dis- 
Sav.  Bank,  etc.,  Co.,  80  Fed.  Rep.  claimer  of  all  interest  in  the  property, 
771,  which  was  a  sait  by  a  bank  did  not  create  a  separable  controversy, 
against  its  teller  and  a  guaranty  com-  since  "  the  plaintiff  *  *  *  was  not 
paay  on  a  joint  and  several  bond,  re-  bound  to  accept  the  disclaimer,  or  if 
moved  by  the  guaranty  company  with-  it  did,  was  entitled  to  a  judgment  re- 
out  objection,  the  plaintiff  taking  a  specting  the  costs  and  passing  upon  the 
separate  judgment  against  it  without  effect  of  the  disclaimer."  To  the  main 
any  motion  to  remand,  and  virtually  point  see  also  Le  Mars  v.  Iowa  Falls, 
submitting  to  a  dismissal  of  the  suit  as  etc.,  R.  Co.,  48  Fed.  Rep.  66r,  4  Mc- 
to  the  other  defendant  upon  a  demur-  Crary  (U.  S.)  218.  Compare  Northern 
rer  for  want  of  equity.  Pac.  Terminal  Co.   v.  Lowenberg,  18 

2.  Pacific  R.  Removal  Cases,  115  U.  Fed.  Rep.  339,  9  Sawy.  (U.  S.)  348,  de- 
S.  I;  Chicago  v.  Hutchinson,  15  Fed.  cided  before  the  limitations  of  the  sep- 
Rep.  129,  II  Biss.  (U.  S.)  484;  Sugar  arable  controversy  clause  had  been 
Creek,  etc.,  R.  Co.  v,  McKell,  75  Fed,  thoroughly  developed  by  the  Supreme 
Rep.  34,  upon  the  ground  that  what-  Court. 

ever  judgment  the  court  should  enter  4.  In  r^  Jarnecke  Ditch,  69  Fed.  Rep. 

as  to  the  tract  of  land   owned  by  one  161,  a  proceeding  to  condemn  land  for 

would  in  no  wise  affect  the  rights  and  the  construction  of  a  drain  and  assess 

interests  of  the  owner  of  another  tract;  the   benefits,    where    the    court    said: 

distinguishing   Beliaire    v.    Baltimore,  "  Whether  a  removal  could  be  had  if 

etc.,  R.  Co.,  146  U.  S.  117,  cited  in  the  the  sole  issue  presented  by  the  remon- 

following  note.    See  also  New  York,  strants  was  the  amount  of  the  assess- 

etc.,  R.  Co,  V,  Cockcroft,  46  Fed.  Rep.  ments  it  is  not  necessary  to  determine. 

881.  But  see   Brooks  v.   Clark,    119  U.  S. 

8.  Beliaire  v,  Baltimore,  etc.,  R.  Co.,  502." 
146  U.  S.  117.  in  which  case  the  court  5.  In  re  Chicago,  64  Fed.  Rep.  897, 
held  that  the  fact  that  the  defendants  where  each  assessment  required  for  its 
had  distinct  interests  in  the  single  ascertainment  the  aggregate  of  ex- 
tract of  land  which  it  was  sought  to  pense  to  be  assessed  and  the  aggregate 
condemn,  the  interest  of  one  being  the  value  of  benefits,  and  by  reason  of  this 
lease  of  the  whole  lot  and  the  interest  factor^iV/i»^»iV^i»^  Pacific  R.  Removal 
of  the  other  being  the  reversion  of  the  Cases,  115  U.  S.  i,  where,  under  the 
whole  lot,  did  not  introduce  a  separable  provisions  of  the  statute,  the  assess- 
controversy  into  the  case.  This  case  ment  against  each  parcel  of  land  could 
98^%  followed  in  Washington  v.  Colum-  be  worked  out  independently,  and 
bus,  etc.,  R.  Co.  53  Fed.  Rep.  673,  Chicago  v.  Hutchinson,  11  Biss.  (U.  S.) 
which  held  that  the  fact  that  the  lease  484,  15  Fed.  Rep.  129.  The  cases  were 
was  for  ninety-nine  years,  renewable  also  distinguishable  on  other  ground^ 
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plaintiff's  judgment  by  a  sale  and  a  distribution  of  proceeds 
among  lienholders  according  to  their  priorities  is  not  a  divisible 
suit,  and  therefore  is  not  removable  on  the  ground  of  a  sepa- 
rable controversy.*  And  generally  a  lienholder  cannot  be  sepa- 
rated from  the  general  owner  in  any  controversy  concerning  the 
title.* 

cc.  Bills  for  Partition  and  Bills  to  Quiet  Title.  —  In  a  Suit  for  Par- 
tition all  the  defendants  are  indispensable  parties,  and  none  of 

slated  in  the  opinion  in  the  case  first  Co.,  46  Iowa 454;  Flynn  s/.  Des  Moines, 

above  cited.  etc.,  R.  Co.,  63  Iowa  494. 

1.  Young  V.  Parker,  132  U.  S.  270;  Iigonction  Against  Frandulexic  Grantee. 
Fidelity  Ins.  Co.  v.  Huntington,  117  — In  Moore  v.  North  River  Constr. 
U.  S.  280;  Graves  v.  Corbin,  132  U.  S.  Co.,  ig  Fed.  Rep.  803,  a  creditor  sued 
571:  Torrence  v.  Shedd,  144  U.  S.  531,  his  debtor  and  one  to  whom  the  debtor 
where  Mr.  Justice  Gray  said.  **  This  had  conveyed  real  estate  in  fraud  of 
for  the  following  reasons:  There  is  the  plaintiff.  The  relief  sought  was  a 
but  a  single  cause  of  aciion,  the  equi-  sale  of  the  land  and  an  injunction  re- 
table  execution  of  a  judgment  against  straining  both  defendants  from  dispos- 
the  property  of  the  judgment  debtor,  ing  of  it.  No  judgment  was  asked 
and  this  cause  of  action  is  not  divisi-  against  the  (lebtor,  but  it  was  held  that 
ble.  The  judgment  sought  against  (he  he  had  no  removable  separable  coniro- 
incumbrancer  is  incidental  to  the  main  versy  with  the  plaintiff, 
purpose  of  the  suit,  and  the  fact  that  2.  Steinkuhl  v.  York,  2  Flipp.  (U.  S.) 
this  incident  relates  to  him  alone  does  382.  In  Bissell  v,  Canada,  etc.,  R. 
not  separate  this  part  of  ihe  contro-  Co.,  39  Fed,  Rep.  225,  Woods,  J.,  said: 
versy  from  the  rest  of  the  action.  '*  I  suppose  it  to  be  unknown  to 
What  the  plaintiff  wants  is  not  partial  practice,  and  not  permissible,  that  lien- 
relicf,  settling  his  rights  in  the  prop-  holders  whose  claims  remain  unadju- 
erly  as  against  this  defendant  alone,  dicated  as  against  the  debtor  shall 
but  a  complete  decree,  which  will  give  bring  one  another  into  court,  in  an 
him  a  sale  of  the  entire  property,  free  action  to  which  the  debtor  is  not  made 
of  all  incumbrances,  and  a  division  of  a  party,  merely  to  settle  a  question  of 
the  proceeds  as  the  adjusted  equities  priority;  and,  this  being  so,  it  cannot 
of  each  and  all  the  parties  shall  re-  well  be  contended  that,  all  the  parties 
quire.  The  answer  of  this  defendant  being  in  court  under  a  bill  to  establish 
shows  the  questions  that  will  arise  un-  and  enforce  the  complainant's  lien, 
der  this  branch  of  the  one  controversy,  one  of  the  defendants  can  claim  to 
but  it  does  not  create  another  contro-  have  in  such  action  a  separable  contro- 
versy. The  remedy  which  the  plain-  versy  in  respect  to  that  which  he  could 
tiff  seeks  requires  the  presence  of  all  not  have  litigated  in  an  independent 
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the   defendants,    and   the    settlement,  action.' 

not  of  one  only,  but  of  all  the  branches  Where  the  sole  object  of  the  suit  was 

of  the   case."     In   the  same  category  to  establish  the  right  of  the  plaintiff  as 

are  TurnbuU  Wagon  Co.  v.  Linlhicum  receiver  to  enforce  a  trust  in  behalf  of 

Carriage  Co.,  80  Fed.  Rep.  4;  Sweeney  creditors  which  was  expressly  imposed 

V.  Grand   Island,  etc.,  R.  Co.,  61  Fed.  upon  property  which  he  alleged  to  be 

Rep.  4;  Marsh  v.  Atlanta,  etc.,  R.  Co.,  in  the  possession  and  control  of  the  de- 

53   Fed.   Rep.   168;  /;/ r<r  San  Antonio,  fendants,  and  there  was  only  one  defi- 

etc,  R.  Co.,  44  Fed.  Rep.  145;  Bissell  nite  equity  as  a  ground  for  relief,  it 

V.  Canada,  etc.,  R.  Co.,  39  Fed.  Rep.  was  held  that  the  suit  was  indivisible. 

225,  where  the  court  said:     "  The  con-  Long  v.  Buford,  24  Fed.  Rep.  241. 

troversy  here  claimed  to  be  separable  A  Suit  by  a  Subcontractor  to  Enforce  a 

is  simply  a  question  of  priority  of  liens  Xechanics*  Lien  against  the  contractor 

and  is  determinable  as  an  incident  to  and  the  owner  of  the  property  was  held 

the  issues  tendered,"  etc.;    Pollok  v.  not  to  present  a  separable  controversy 

Louchheim,  ig  Fed.   Rep.  465;  Dono-  between  the  plaintiff  and   the  owner, 

hue   V.    Mariposa   Land,   etc.,    Co.,    5  Ames  v.  Chicago,  etc.,  R.  Co.,  39  Fed. 

Sawy.  (U.  S.)  163;  Darst  v.  Bates,  51  Rep.  881. 

111.  439;  Burch  V,  Davenport,  etc.,  R.  Foreolosnre  Baits.  —  See  infra,  p.  225. 
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them  can  claim  a  separable  controversy  with  the  plaintiff.* 

BUli  to  (toiet  Title.  —  It  is  possible  that  separable  controversies 
may  exist  in  a  suit  against  several  defendants  to  quiet  title  to 
real  estate,  especially  where  the  defendants  claim  by  independ- 
ent tides.*     But  it  is  doubtful  whether  one  of  several  defendants 

who  are  tenants  in  common  can  remove  the  suit.^ 

1.  Haorick  v,   Haartck,    153   U.   S.  defendant  to  set  up  any  claim  or  right 

iqS.   See  also  De  La  Vega  v.  League,  64  he  may  have,  or  be  forever  barred  from 

Tex.  205;  Stark  v.  Carroll,  66  Tex.  393.  so  doing,  and  framed  for  the  purpose 

la  a  bill  for  partition  of  lands  in  of  including  in  one  suit  as  many  sep- 

IlUnois  the  principal  object  of  which  arable  controversies  as  the  defendants 

was  to  assign  to  all  the  tenants  in  com-  may   be  able   to  assert,    was   held  to 

moQ  their  shares  in  severalty,  one  de-  present     separable     controversies     in 

fendant  claimed  an  equitable  estate  in  Bacon  v.  Felt,  38  Fed.  Rep.  870,  where 

whatever  should  be  setoff  to  the  plain-  the  court  pointed  out  that  a  decree  bar* 

tifif,  and  the  other  defendants  denied  ring  the  right  of  one  defendant  in  the 

that  the  plaintiff  had  any  title  whatso-  portion  of  the  property  claimed  by  him 

ever.    It  was  held  that  the  controversy  would   not  settle  the  controversy  be- 

of  the  plaintiff  with  the  first-mentioned  tween  the  plaintiff  and  another  defend- 

defendant   was   merely   incidental    to  ant  claiming  a  different  portion  of  the 

the  main  object  of  the  suit,  could  not  property.     See  also  for  a  similar  case 

bedeteroiined  as  between  them  with-  held  removable,  Stanbrough  v.  Cook, 

out  the  presence  of  the  other  defend-  38  Fed.  Rep.  369. 

ants,  and  did   not  constitute  such   a  In  Sieinkuhl  v.  York.  2  Flipp.  (U.  S.) 

separate  controversy  as  would  justify  379,  it  was  held  that  in  determining 

A  reiP'*val.     Torrence    t.    Shedd,    144  whether  there  is  a  separable  contro- 

U.  S.  527,  where  the  court  said:    "  By  versy  between  the  plaintiff  and  any  of 

the  laiv  of  Illinois,  indeed,  the  court  the  defendants  in  a  bill  to  quiet  title, 

mififht,  in  the  suit  ifor  partition,  deter-  the  holder  of  the  lethal  title  is  regarded 

mine  all  questions  of  conflicting  or  con-  as  an  indispensable  parly,  whether  he 

troverted  titles  to  the  whole  land  or  to  be  a  mortgagee  holding  in  fee  or  a 

any  share  thereof.     But  the  determina-  trustee  holding  it  in  part. 

tion  of  such  questions  of  title  was  in-  Frsudalent  Grantee  and  His  Tenant.  ^ 

cidental  to  the  main  object  of  the  suit,  In    a   bill   to  quiet   title   against  one 

and  in  order  to  do  complete  justice  be-  alleged  to  have  procured  a  deed  from 

tween  all  the  parties,  and  avoid  further  the  plaintiff  by  fraud,  joining  a  tenant 

litigation.'*       The    court    further    ob-  of  the  grantee  and  a  grantee  of  the  lat- 

scrved  that  none  'of  the  parties  to  the  ter,  there  is  no  separable  controversy 

alleged  s?pai a t.e  controversy  could  re-  between  the  plaintiff  and  the  tenant. 

cover  jadfrment  setting  off  to  him  any  Miller  v.  Sharp,  37  Fed.  Rep.  161. 

share  In  tr.{*  land,  without  establishing  3.  In     Goodenough     v,     Warren,    5 

a  title,  not  only  as  between  themselves,  Sawy.  (U.  S.)  494.  and  Field  v,  Lowns- 

but  also  as  against  all  the  other  de-  dale,   Deady  (U.  S.)  288,  it  was  held 

fendants.  that  a  suit  to  quiet  title  against  tenants 

2.  In  Des  Moines  Nav.,  etc.,  Co.  v,  in  common  might  be  removed  as  to  one 

Iowa  Homestead  Co.,   123  U.  S.  558,  of  them,  but  those  cases  were  decided 

the  court  said  that  in  Homestead  Co.  before    the    Supreme    Court    had   de- 

V.  Valley  R.  Co.,  17  Wall.  (U.  S.)  153,  veloped  the  doctrines  adverse   to   re- 

(a  case  more   fully  reported   and  de-  movals  on  this  ground.     It  was  held 

scribed  in  Stryker  v.  Goodnow.  123  U.  that  a  tenant  had  no  separable  contro- 

S.  530  ft  seq.)n   a  bill  to  quiet  title  to  versy  in  Stafford  v.  Twitchell,  33  La. 

several  tracts  of  land,  there  was  a  sep-  Ann'.  523;    Gillespie  v.   Twitchell.   34 

arate  and  distinct  controversy  between  La.   Ann.   288.     See  also   Rumsey  v, 

the  plaintiff  and  each  of  the  defendants  Call,  28  Fed.  Rep.  769. 

in  relation  to  the  several  tracts  claimed  A  Suit  under  the  lUinoiB  Btirnt  Becords 

by  each  defendant   individually,  and  Act,     to    perfect     and    establish    title 

not  as  joint  owners  with  the  other  de-  against  several   claimants,    was   held 

fendants.    See  also  Connell  v.  Smiley,  not  to  make  a  separable  controversy 

156  U.  S.  340.  with  any  of  the  defendants.     Carraher 

A  bill  to  quiet  title  requiring  each  v.  Brennan,  7  Biss.  (U.  S.)  497. 
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dd.  Suits  Against  Partners  or  Involving  Partnership  Affairs  —  Aotionft 
at  Law.  —  There  is  no  separable  controversy  in  an  action  against 
partners  on  a  joint  contract  *  nor  in  an  action  against  them  for 
a  joint  tort.* 

In  Suits  in  Equity  by  one  partner  where  the  main  object  is  to 
settle  the  partnership  affairs  there  is  no  separable  controversy.* 

ee.  Suits  Relating  to  Wills  and  Administration  —  Snita  and  Frooeedings 
Relating  to  Willi.  —  In  a  will  contest  in  the  probate  court,*  or  in 
a  statutory  suit  to  establish  a  will  *  or  to  contest  a  will,*  or  in  a 
suit  by  an  executor  against  several  beneficiaries  claiming  conflict- 
ing interests  under  the  will  to  obtain  a  construction  of  the  instru- 
ment,^  there  can  be  no  separate  controversy  between  the  plaintiff 
and  any  of  the  defendants. 

Administration  Soito  and  Prooeedings.  —  Proceedings  in  the  probate 
court  to  obtain  an  order  of  sale  of  a  decedent's  lands,**  or  pro_ 

1.  Brooks  V,  Clark,  119  U.  S.  502;  ship,  and  fully  determined  by  itself." 
Stone  V,  South  Carolina,  117  U.  S.  433;  Shainwald  v.  Lewis,  108  U.  S.  158. 
Fletcher  v,  Hamlet,  116  U.  S.  410;  In  a  Salt  by  the  Administrator  of  a 
Putnam  v.  Ingraham,  114  U.  S.  59;  Deceased  Partner  agaiost  the  surviving 
Hyde  v.  Ruble,  104  U.  S.  407;  Patchin  partner  and  others  claiming  an  interest 
V.  Hunter,  38  Fed.  Rep.  51,  an  action  in  the  partneiship  real  estate,  to  reach 
on  a  partnership  note;  Woodrum  v,  all  of  the  partnership  assets  and  have 
Clay,  33  Fed.  Rep.  897;  Fuszr.  Trager,  a  complete  and  final  accounting  and 
38  La.  Ann.  173.  settlement  thereof,  the  surviving  part- 

2.  Blum  V,  Thomas.  60  Tex.  159.  ner  cannot  claim    a  separable  contro- 
8.  Levy  v,  O'Neil,  (C.   PL  Spec.  T.)    versy  with  himself.     Golden  v.  Brun- 

14  Abb.   Pr.  N.  S.  (N.  Y.)  63,  a  suit  by  ing,  72  Fed.  Rep.  2. 

one  partner  against  his  copartners  for  4.  In  Frascr  v.  Jennison,  106  U.  S. 

accounting  and  settlement.  191.  the  subject  in  controversy  was  the 

Bill  by  Partners  Against  Copartners  and  probate  of  a  will,   which  was  offered 

Others.  —  In  a  bill  by  a  partner  against  for  probate  by  the  executors  therein 

a  copartner  and  another  to  have  cer-  named,  who  were  citizens  of  Michigan, 

tain   property  adjudged  to  be  partner-  the  contestants  being  the  heirs  at  law, 

ship  property  and  lo  obtain  a  decree  part  of  whom  were  citizens  of  Michi- 

liquidating  the  affairs  of  the  partner-  gan  and  part  citizens  of  other  states, 

ship  there  were  no  separable  contro-  The  latter  petitioned  for  removal,  but 

versies.     Yearian  v.   Horner,  36  Fed.  it  was  held  that  the  case  did  not  pre- 

Rep.  130.  sent  separate  and  distinct  controversies 

In  a  suit  brought  by  one  partner  for  within  the  meaning  of  the  removal  act; 

a  settlement  of  the  partnership  affairs,  that  the  suit  embraced  but  one  contro- 

a  judgment  creditor  of  the  defendant  versy  and  in  that  all  the  heirs  at  law 

and  a  receiver  appointed  in  a  suit  upon  were  interested. 

the  judgment  were  admitted  as  defend-  S.Anderson    v.    Appleton,   32   Fed. 
ants,  and  it  was  held  that  there  was  no  Rep.  855,  a  suit  under  the  provision  of 
separable    controversy  between  them  the  New  York  Code  Civ.  Pro.,  §  1866. 
and  the  plaintiff  which  would  entitle  6.  Reed  v.  Reed,  31  Fed.  Rep.  49,  an 
them  to  remove  the  case,  the  court  say-  action  under  the   Ohio  statute  to  con- 
ing:   **  The  main  dispute  is  about  the  test  a  probated   will,  holding  also  that 
existence  of  the  partnership.     All  the  those  whom  the  statute  requires  to  be 
other  questions  in  the  case  are  depend-  made  defendants  must  be  regarded  as 
ent    on    that      If    the    partnership   is  necessary  parties, 
established,  the  rights  of  the  defend.  7.  Security    Co.    v,    Pratt,  64  Fed. 
ants  are  to  be  settled  in  one  way;  if  Rep.  405,  65  Conn.  x6i. 
not,  in  another.    There  is  no  contro-  S.  In   a  proceeding  10   the   probate 
versy  in  the  case  now  which  can  be  court  by  the  personal  representative  of 
aeparated  from  that  about  the  partner-  a  decedent  to  obtain  a  license  to  aell 
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ceedings  on  exceptions  to  a  trustee's  accounti^  ot  a  proceeding 
by  a  widow  claiming  community  property  *  or  to  have  an  allow- 
ance for  present  support  set  apart  to  her  under  the  state  statute,' 
or  an  administrator's  suit  to  marshal  assets,^  cannot  be  separated 
into  parts  so  as  to  be  removable  by  less  than  the  whole  number 
of  defendants. 

ff.  Foreclosure  Suits.  —  In  suits  for  foreclosure  and  sale  against 
the  mortgagor  and  one  claiming  title  adversely  to  the  plaintiff,* 
and  in  suits  against  the  mortgagor  and  other  incumbrancers  ^  or 

real  estate  for  the  payment  of  debts,  estate  of  a  deceased  person,  a  single 

requiring  an  adjudication  of  the  pri-  creditor  or  legatee  who  may  chance  to 

oriiy  of  liens,  and  provision  for  charg-  livre  in  another  state,  by  coming  in  and 

ing  them  upon  the  fund,  there  is  no  making  himself  or  herself  a  defendant 

separable  controversy  between  a  par-  to  the  bill,  can  in  this  way  transfer  the 

ticular  Uenholder  and  the  personal  rep-  whole  litigation  from  the  state  court  to 

resentadve.     Connecticut  v,  Adams,  6  the  federal  court."    Peters  v.  Peters, 

Ohio  Cir.  Dec.  46,  2  Ohio  Dec.  119.  41  Ga.  250.     For  similar  views  in  re- 

1.  Where  several  beneficiaries  in  a  spect  of  claims  against  the  insolvent 
testamentary  trust  file  exceptions  to  estate  of  a  decedent,  see  Du  Vivier  v. 
the   account    of    the    trustee    in    the  Hopkins,  116  Mass.  127. 

Orphans'  Court,  the  presence  of  all  is  6.  Hax  v.  Caspar,  31  Fed.  Rep.  499; 

essential  to  complete  relief,  since  the  Thompson  r.  Dixon,  28  Fed.  Rep.  5. 

object  of  the  proceeding  is  the  preser-  6.  **A  bill  for  the  foreclosure  of  a 

vation  and  doe  administration  of  the  mortgage  which  asks  for  a  decree  for 

trast  estate,  and  there  is  no  separable  the  amount  of  the  mortgage  debt  and 

controversy  between  any  except  ant  and  the  sale  of  the  mortgaged  premises  to 

the  trustee.    In  re  McClean,  26  Fed.  satisfy  the  same,  and  alleges  that  the 

Rep.  49.  lien  of  the  complainants'  mortgage  is 

2.  A  proceeding  in  the  probate  court  prior  and  superior  to  the  liens  of  some 
by  a  widow  to  have  the  question  de-  of  the  defendants  named  in  the  bill, 
termined  whether  the  property  of  her  presents  but  a  single  cause  of  action." 
deceased  husband  is  separate  or  com-  Thurber  v.  Miller,  67  Fed.  Rep.  373, 
manity  property  makes  no  separable  where  the  court  also  said:  "  The 
controversy  with  any  of  the  dis-  ascertainment  of  the  relative  rank  of 
tributees.  In  re  Foley,  80  Fed.  Rep.  the  liens  is  incidental  to  the  main  pcr- 
949.  pose  of  the  suit."    See  also  Robbins  v. 

S.  McEImarray  v.  Loomis,  31  Fed.  Ellenbogen,  71  Fed.  Rep.  4.    And  see 

Rep.  396,  where  the  point  was  not  ex-  Sweeney  t*.  Grand  Island,  etc.,  R.  Co., 

pressly  ruled  In  judgment,  but  Speer,  61  Fed.  Rep.  4;  Springer  zr.  Sheets,  115 

J.,  said:      *'  The  application  of    the  N.  Car.  370. 

widow  for  a  year's  support  is  a  mere        In  a  foreclosure  suit  the  controversy 

incideot  of  the  administration,  and  it  is  not  separable  as  between  the  owners 

is  oot  to  be  expected  that  this  will  be  of  the  equity,  the  trustee  in  the  trust 

segregated  from  all  the  other  matters  deed,  and  subsequent  incumbrancers 

in  the  management  of  estates  pending  or  lienors.      Maher  v.  Tower    Hotel 

in  the  local  courts,  and  carried  to  the  Co.,  94  Fed.  Rep.  225.     C?/»/ar^  Osgood 

United  otates  court."  v,  Chicago,  etc.,  R.  Co.,  6  Biss.  (U.  S.) 

1  Where  an  administrator  fiLs  a  bill  330. 
to  marshal  assets  of  :in  ins.  1  vent  de-        Validity  of  Mortgage  Ditputed.  —  In  a 

cedent's  estate,  a  nonresident  creditor  foreclosure  suit  against  the  mortgagor 

has  no  separable  part  in  the  case  so  as  and  a  subsequent  incumbrancer  the 

to  enable  him  to  remove  It.     Burts  v,  latter  has    no  separable  controversy 

^yd,  45  Ga.   105.     See  also  Bliss  r.  with  the  plaintiff,  though  the  validity 

Ravson,  43  Ga.  181.  of  the  mortgage  be  in  dispute.     Dono- 

"  It  could  never  have  been  the  In-  hue  v,   Mariposa    Land,   etc.,   Co.,   5 

teniion  of  Congress  that  in  case  of  a  Sawy.  (U.  S.)  163.     Contra^  in  some  of 

Inll  filed  by  an  administrator  against  the  earlier  cases.     Capital  City  Bank 

numerous  legatees  and  creditors,  for  v.  Hodgin,  22  Fed.  Rep.  209;  Snow  sr. 

direction  in  the  administration  of  the  Texas  Trunk  R.  Co.,  16  Fed.  Rep.  1, 
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parties  claiming  some  interest/  or  in  a  foreclosure  suit  against 
the  mortgagor  and  his  grantee  wherein  the  plaintiff  seeks  a 
money  decree  against  the  mortgagor  for  a  balance  of  the  mort- 
gage debt,*  or  one  wherein  the  mortgagor's  liability  for  the 
debt  is  to  be  saved  and  the  value  of  the  mortgaged  property 
applied  in  payment  to  be  conclusively  settled  against  him,'  there 
is  no  separable  controversy  between  the  plaintiff  and  either  of 
the  defendants. 

gg.  Taxpayers'  and  Stockholders*  Suits.  —  In  suits  by  taxpayers  to 
restrain  Unlawful  tax  levies  where  the  creditors  of  the  munici- 
pality are  joined  as  defendants,  there  is  rarely  any  separable 
controversy.* 

4  Woods  (U.  S.)  394;  Rich  v.  Gross,  99  mortgagor  will  be  discharged  from  all 

Neb.  337;  Burnham  v.  Chicago,  etc.,  liability  unless  he  is  made  a  party  to 

R.  Co.,  4  Dill.  (U.  S.)  507.    See  also  the  foreclosure  suit,  there  can  be  no 

Foster  v,  Chesapeake,  etc.,  R.  Co.,  47  separable    controversy     between    the 

Fed.  Rep.  376.  plainti£f  and  the  mortgagor's  grantee. 

1.  Merchants*  Nat.  Bank  r.  Thomp-  Coney  ».  Winchell,  116  U.  S.  227, 
son,  4  Fed.  Rep.  876,  a  suit  against  the  where  the  court  said  that  the  plaintiff 
mortgagor  and  a  purchaser  of  part  of  **  has  but  a  single  cause  of  action  and 
the   mortgaged    property;    Shaver    v,  that  his  mortgage.'* 

Hardin,  30  Fed.  Rep.  801;    Maish  v.  4.  Taxpayers'      Suits.  —  Brown       v. 

Bird.  48  Fed.  Rep.  607,  where  the  de-  Trousdale,  138  U.  S.  389,  was  a  class 

fendant  thus  joined  filed  a  cross-bill  suit  by   taxpayers  against    a  county 

alleging  tlfat  the  mortgage  was  fraud-  sheriff,  county  court  judge,  and  all  the 

ulent  and  praying  that  it  be  set  aside;  holders  of  an  issue  of  municipal  aid 

Darst  V.  Bales,  51  111.  439;   Flynn  v,  bonds,  for  the  purpose  of  restraining 

Des  Moines,  etc.,  R.  Co.,  63  Iowa  494;  the  levy  of  a  particular  tax  to  pay  in- 

Burch  V,  Davenport,  etc.,  R.  Co.,  46  terest,   and   all  future    levies    in   the 

Iowa  454;    Connecticut  v,   Adams,  6  premises,  and  to  have  all  the  bonds 

Ohio  Cir.  Dec.  46,  2  Ohio  Dec.  119;  declared  invalid.      It  was    held  that 

Northwestern,   etc.,  Hypotheek   Bank  individual     nonresident    bondholders 

V,  Suksdorf,  15  Wash.  475.  had  no  separable  controversy  with  the 

2.  In  Ayres  v.  Wiswall,  112  U.  S.  plaintiffs.  "  The  plaintiffs  were  not 
187,  it  was  decided  that  in  a  suit  for  prosecuting  an  action  against  indi« 
the  foreclosure  of  a  mortgage  by  sale,  vidual  bondholders  for  the  cancellation 
in  which  it  was  sought  to  charge  the  of  individual  bonds.  They  were  at- 
mortgage  debtor  with  the  payment  of  tacking  the  validity  of  the  entire  sub- 
any  balance  of  the  mortgage  debt  that  scription  and  seeking  a  decree  which 
might  remain  due  after  the  security  would  invalidate  the  entire  issue." 
was  exhausted,  the  debtor  was  a  neces-  See  also  Anderson  v.  Bowers,  40  Fed. 
sary  party,  and  that  if  his  citizenship  Rep.  708,  a  similar  case,  where  the 
stood  in  the  way  the  suit  could  not  be  court  said:  '*  The  decision  of  the  one 
removed  even  though,  were  he  not  a  question  of  the  validity  of  the  bonds 
party,  the  persons  with  whom  he  had  *  *  *  decides  alike  the  question 
been  joined  and  to  whom  he  had  con-  whether  the  county  officials  should  be 
veyed  the  property  after  the  mortgage  restrained  from  collecting  the  tax  and 
would  be  entitled  to  a  removal.  See  the  question  whether  the  bonds  shall 
also  Lewis  v.  Weidenfeld,  76  Fed.  Rep.  be  decreed  to  be  void."  But  the  court 
145.  also  held  that  the  case  would  have  been 

3.  In  a  suit  for  strict  foreclosure  of  removable  by  nonresident  bondholders 
a  mortgage,  the  mortgagor  and  his  if  the  record  had  shown  that  the  plain- 
grantee  being  made  defendants,  where  tiff's  controversy  with  them  related  to 
by  the  state  statute  the  plaintiff  may  the  validity  of  an  entirely  different 
have  in  the  same  suit  an  appraisal  of  issue  or  series  of  bonds  from  that  held 
the  propeny  which  will  be  conclusive  by  the  resident  bondholders.  The 
upon  the  mortgagor  in  a  future  action  order  remanding  the  cause  was  ap- 
against  him  for  a  deficiency,  but  the  proved  by  the  state  court  in  subsequent 
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BtooUioUten'  Mts  against  the  corporation  and  others  involving  the 
validity  of  issues  of  stock,  or  to  compel  transfers  of  stock,  can- 
not usually  be  removed  by  one  defendant  alone.  ^ 

kk.  MiscBLLANEous  SuiTs  IN  EQUITY.  —  The  qucstion  whether  a  suit 
in  equity  involves  several  and  separate  controversies  so  as  to 
authorize  its  removal  by  less  than  all  of  the  defendants  is  to  be 
determined  largely  by  the  general  rules  of  equity  practice 
in  respect  of  necessary  parties,*  which  have  been  discussed  in 
another  part  of  this  work.'    In  some  cases  the  question   is 

proceeding's  in  the  same  case.    Ander-  ownership  of  shares  of  stocic  and  ob- 

son  V.  Orient  F.  Ins.  Co.,  88  Iowa  588.  tain  a  decree  for  their  transfer  to  the 

Where  the  object  of  a  taxpayer's  bill  pi  intiff  there  is  no  separable  contro« 
was  to  restrain  county  officials  from  versy  betw«^jn  the  defendant  s^ock- 
erecting  a  court  house  and  a  contractor  holder  and  the  plaintifiF.  Rogers  tr. 
from  executing  his  contract  to  build  it.  Van  Nortwick,  45  Fed.  Rep.  513. 
there  was  held  to  be  no  separable  con-  A  suit  against  a  corporati-^n  to  com- 
troversy  with  the  contractor,  since  in  pel  it  to  cancel  shares  of  stock  issued 
order  to  make  the  injunction  effective  to  another  defendant  who  has  trans- 
it should  operate  against  both  defend-  ferred  them  to  a  third  defendant,  and 
ants,  whose  presence  was  therefore  to  compel  the  corporation  to  issue  cer* 
essential  to  complete  relief  for  the  tidcates  of  the  stock  to  the  plaintiff 
plaintiff.  Compare  Aroma  Tp.  v,  contains  no  separable  controversy  be- 
Auditor  of  Public  Accounts,  9  Biss.  tween  the  plaintiff  and  the  transferee 
(U.  S.)  289.  of  the  stock  so  as  to  enable  the  latter 

In  a  taxpayer's  suit  to  set  aside  a  to  remove  the  cause.    Crump  r.  Thur- 

fraudulent  judgment  against  the  city  ber,  115  U.  S.  56.    See  also  St.  Louis, 

and  to  restrain  the  levy  of  a  tax,  the  etc.,  R.  Co.  v,  Wilson,  114  U.  S.  60. 

judgment  creditor  has  no    separable  8.  "A    complicated    chancery    suit 

coniro^rersy  with  the  plaintiff.     May  v.  may    almost    necessarily    involve    in 

St.  John.  38  Fed.  Rep.  770.  some  of  its  collateral  issues  the  rights 

1.  Stoekholdert'  Suits.  —  In  a  suit  b^  a  and  interests  of  citizens  of  different 
minority  stockholder  of  a  corporation  states,  but  unless  the  original  contro- 
to  set  aside  a  lease  made  by  it  to  an-  versy  which  the  suit  is  brought  to  de- 
other  corporation  and  to  restrain  the  termine  be  between  citizens  of  different 
former  from  carrying  into  effect  a  reso-  states,  or  -between  such  parties  as  give 
lution  of  its  stockholders  authorizing  the  federal  courts  jurisdiction,  it  would 
the  payment  of  money  in  cancellation  hardly  seem  that  Congress  intended  to 
of  the  lease,  both  corporations  being  provide  for  the  removal  thereof,  in- 
made  defendants,  there  is  no  separable  asmuch  as  the  whole  case  must  be  re- 
controversy  with  the  lessee  corporation,  moved  instead  of  that  collateral  branch 
where  according  to  the  allegations  of  or  part  involvinga  controversy  between 
the  bill  the  majority  stockholders  in  citizens  of  different  states."  Chicago 
both  corporations  have  combined  to  v.  Gage,  6  Biss.  (U.  S.)  472. 
sacrifice  the  rights  of  the  plaintiff.  In  one  of  the  early  cases  it  was  said 
East  Tennessee,  etc.,  R.  Co.  v.  Gray-  that  "it  is  for  the  good  sense  of  the 
son,  119  U.  S.  240,  following  Central  K.  court  in  each  case  to  discover  whether 
Co.  V.  Mills,  113  U.  S.  249.  there  is  one  distinct  and  independent 

In  a  suit  by  stockholders  against  the  controversy  between  citizens  of  differ- 

corporation  to  have  an  issue  of  certain  ent  states.       Merchants'  Nau  Bank  v. 

shares  of  stock  to  another  corporation  Thompson,  4  Fed.  Rep.  879. 

declared  invalid,  an  officer  of  the  latter  8.  See  the  article  Parties  to  Actions, 

who  holds  the  stock  and  is  made  a  vol.  15,  p.  584  et  sea, 

party    has  no  separable    controversy  That  the  general  principles  of  equity 

with  the  plaintiffs  where  the  only  ques-  practice  are  constantly  resorted  to,  see 

tion  is  the  validity  and  not  the  owner-  Graves  v.  Corbin,  132  U.  S.  586;  Golden 

ship  of  the  stock.     Sbumway  v,  Chi-  v,   Bruning,   72   Fed.    Rep.    4;    New 

cago,  etc.,  R.  Co.,  4  Fed.  Rep.  385.  Jersey  Zinc,    etc.,   Co.   v.  Trotter,   18 

la  a  suit  against  a  corporation  and  Fed.  Rep.  337;  Chester  v.  Chester,  7 

one  of  its  stockholders  to  determine  the  Fed.  Rep.  4;  Snow  v.  Smith,  88  Fed.  Rep. 
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scarcely  distinguishable  from  the  question  considered  in  another 
part  of  this  article^  as  to  what  parties  are  indispensable  in  a  suit 
containing  only  a  single  controversy.*  The  separability  of  con- 
troversies has  been  presented  for  adjudication  in  interpleader 
suits,*  in  suits  for  cancellation,*  in  suits  relating  to  trusts  *  or 
trustees,'  in  bills  for  specific  performance,*  and  in  bills  to  set 

657,  a  salt  in  eqaity  holding  that  under  ation  on  his  part  in  obtaining  the  note 

the  circumstances  tbere  was  a  separable  is  separale   from   a  controversy  with 

controversy.  the  other  defendant  involving  the  ques- 

Seotion  787  of  iho  XTnited  Statof  Be-  tion  whether  the  latter  is  a  bona  fide 

▼ised  Btatutos,  relating  to  parties  who  holder  of  the  paper  for  value,  in  due 

may  be  omitted  without  prejudice  to  course  of  trade  and  without  notice,  and 

the  federal  jurisdiction,  which  is  fully  either  defendant  may  remove  the  suit, 

described    in   the  article   Parties  to  New   Yorlc  Constr.   Co.  v.  Simon,  53 

Actions,  vol.  15,  p.  704,  is  confined  in  Fed.  Rep.  i. 

its  operation  tu  suits  originally  brought  In  a  suit  against  a  mortgagor  and 

in  the  federal  courts  and  cannot  be  in-  mortgagee  to  cancel  the  mortgage  on 

voiced  to  aid  a  petition  for  removal,  the  ground  of    fraud  and    collusion, 

Ames  V,  Chicago,  etc.,  R.  Co.,  39  Fed.  there  is  no  separable  controversy  be- 

Rep.  885;  Patchin  v.  Hunter,  38  Fed.  tween  the  plaintiff  and  the  mortgagee. 

Rep.  51.  Oalces  v.  Yonah  Land,   etc.,   Co.,   89 

In  a  Salt  to  Obtain  the  Restoration  of  Fed.  Rep.  243.     See  als     Seddon  v. 

Stock   conveyed  to  one  of  the  defend-  Virginia,  etc.,  Steel,  etc.,  Co.,  36  Fed. 

ants  by  mutual  mistalcc  and  by  him  to  Rep.  6. 

the  other  defendant  with  notice,  neither  4.  Suits  Belating  to  Trusts.  —  In  a  suit 

defendant  can  remove  the  suit  for  a  to  enforce  the    execution   of  a  trust, 

separable  controversy.     Vinal  v.  Con-  where  f^he  existence  of  the  trust  is  dis- 

tinental  Constr.  etc.,  Co.,  35  Fed.  Rep.  puted,  and  full  and  complete  relief  can 

673.  not   be    had   withe  ut  est:\  lishing   it, 

1.  See  supra,  p.  197  et  seq.  there    is    but    a    single    controversy. 

2.  A  Bill  of  Interpleader  is  of  such  a  Winchester  ?/.  Loud,  108  U.  S.  130. 
nature  that  a  separation  of  it  into  parts  In  Chester  v.  Chester,  7  Fed.  Rep.  I, 
necessarily  destroys  it;  hence  it  can-  the  suit  as  described  bv  the  court  was 
not  be  removed  by  one  of  the  defend-  one  to  establish  a  fraudulent  conspiracy 
ants.  Mutur.l  L.  Ins.  Co.  v,  Allen,  134  through  which  the  plaintiff  claimed  a 
Mass.  389;  George  v.  Pilcher,  28Gratt.  resulting  trust  in  land  in  possession  of 
(Va.)  299.  See  also  Leonard  v.  Jam:-  a  mortgagor,  t  which  suit  the  plaintiff 
son,  2  Edw.  (N.  Y.)  13^.  had    pr'^perly    made   the    mortgagee, 

8.  Suits  for  Cancellation.  —  In       suit  whom  he  :harged  with  notice  and  par- 

to  cancel    judgments,   the    judgment  ticipation  in  the  fraud,  a  defendant.     It 

creditor  and  the  alleged  assigne>^  of  the  was  held  I'.at  the  controversy  with  the 

judgment  being  joined  as  defendants,  mortgagee  was  inseparable  from  that 

neither  has  a  separable    controversy  with  the  mortgagor, 

with  the  plaintiff.     Independent  Dist.  5   Suit  for  Eemoval  of  Trustee.  —  In 

r.  Rock  Rapids  Banic,  48  Fed.  Rep.  2.  a  suit  by  a  cestui  que  trust  against  a 

In  a  bill  by  the  grantor  in  a  deed  of  trustee  to  have  him   removed   and  a 

trust  to  enjoin  a  sale  of  the  property  suitable  person  appointed  in  his  place, 

and  secure  a  cancellation  of  the  trust  the  other  ^^j/»/.r^f/e-/ri^j/cr»/ being  made 

debt,  the  trustee  and  the  creditor  being  cedefendants,   it  seems   that  there   is 

made  joint  defendants,  the  trustee  is  no  separ.  ble  controversy  between  the 

an  indispensable  party  adverse  to  the  trustee  and    the   plaintiff.     Baxter  v. 

interest  of  the  plaintiff,  and   there  is  Proctor,  139  Mass.  151. 

no  separable  controversy  between  the  6.  In  a  Bill  f'^r  Spooifio  Performanoe  of 

flaintiff  and  the  creditor.     Pepet    v,  a  contract    to  convey    land,  brought 

ordyce,  119  U.  S.469;  Thayer  z^.  Life  against    the   vend  r  and    his   alleged 

Assoc,  of  America,  iia  U.  S.  717.  fraudulent  grantee  and  lessee,  there  is 

In  a  suit  to  cancel  a  note,  a  contro-  no    separable    controversy    with    the 

versy  with  one  defendant  involving  the  vendor.    Tyler  v,  Hagerty,  2  Flipp.  (U. 

question  of  fraud  and  want  of  consider-  S.)  257. 
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aside  fraudulent  conveyances.^ 

(o)  Baparability,  How  Determinod  —  aa.  By  State  of  Record  at  Time  op 
Filing  Petition  —  Bule  Stated.  —  The  question  whether  there  is  a 
separable  controversy  warranting  a  removal  must  be  determined 
by  the  state  of  the  pleadings  and  the  record  of  the  case  at  the 
time  of  the  application  for  removal,  and  not  by  the  allegations 
of  the  petition  therefor  or  the  subsequent  proceedings  which 
may  be  had  in  the  federal  Circuit  Court.*  Since  the  petition  for 
removal  is  now  usually  filed  before  plea  or  answer,*  and  it  is 
well  settled  that  separate  defenses  do  not  create  separable  con- 
troversies,^ the  character  of  the  controversy  is  always  deter- 
mined by  an  inspection  of  the  plaintiff's  pleading.* 

Amondment  Alter  Petition  FUed.  —  After  the  filing  of  a  sufficient 
petition  and  bond  for  removal,  the  plaintiff  cannot  defeat  a 
removal  by  amending  his  pleading  and  striking  out  the  prayers 
for  relief  which  create  the  separable  controversy.* 

bb.  Plaintiff's  Pleading  Considered  as  True  —  (aa)  General  Rule.  —  In 
determining  whether  there  is  a  separable  controversy  the  cause 
of  action  is,  for  all  the  purposes  of  the  suit,  whatever  the  plain- 
tiff declares  it  to  be  in  his  pleadings,''  and  the  allegations  of  the 
plaintiff  must  be  accepted  as  true.^    Thus,  a  defendant  has  no 

1.  Townsend  v,  Sykes,  38   La.  Ann.  **  The  case  as  made  by  the  bill,  and 

410,   holding  ihat  a  suit  against  the  as  it  stood  at  the  time  of  the  petition  for 

fraudulent  grantor  and  grantee  could  removal,  is  the  test  of  the  right  to  re- 

not  be  removed  by  the  former  alone.  moval."    Graves  v.  Corbin,  132  U.  S. 

8.  Wilson  V,  Osvirego  Tp.,  151  U.  S.  585- 

65;  Merchant's  Cotton  Press,  etc.,  Co.  6.  Jones  v.  Foreman,  66  Ga.  381. 

f.  Insurance  Co.  of  North  America,  151  7.  Torrence  v.  Shedd,  144  U.  S.  530; 

U.  S.  384;    Louisville,  etc.,  R.  Co.  v.  Mitchell    7/.    Smale,    140    U.    S.    409; 

Wangelin,   132  U.  S.  601;    In  re  Jar-  Louisville,  etc.,   R.  Co.  v.  Ide,   114  U. 

necke  Ditch,  69  Fed.  Rep.  168;  Hazard  S.   52;    Little  «/.  Giles,   118  U.  S.  601; 

V,  Robinson,  21  Fed.  Rep.  193.  Moore  v.  Los  Angeles  Iron,  etc.,  Co., 

"  The     right    of    removal    *    ♦    *  89  Fed.  Rep.  73;  Kane  v.  Indianapolis, 

depends   upon  the  case  disclosed  by  82  Fed.  Rep.  770. 

the  pleadings  as  they  stand  when  the  Thus  in  Mitchell  v,  Smale,  T40  U.  S. 

petition  for  removal  is  filed."     Barney  409,  an  action  of  ejectment,  the  court 

V.  Latham,  103  U.  S.  216.  was  of    opinion    that  one    defendant 

8.  See  infra^   I.    20.    a.    Terms  and  could  not  have  a  removal  upon  his  al- 

General  Purpose  and  Policy  of  Removal  legation    that    the    other    defendants. 

Acts.  whom  the  plaintiff  had  joined  appar- 

4.  See  5«<^ra,  p.  2i^etseq.  ently  in  good  faith,  had  relinquished 

5.  See  Winchester  v.  Loud,  108  U.  S.  their  interest  by  conveyance  before  suit 
131;  Thorn  Wire  Hedge  Co.  v.  Fuller,  to  the  defendant  seeking  removal. 

122  U.  S.  535;  Deere  v.  Chicago,  etc.,  8.  Plymouth  Gold  Min.  Co.  v.  Ama* 

R.  Co.,   85   Fed.   Rep.  83i;   Ames  v.  dor,   etc..   Canal  Co.,   118  U.   S.  270; 

Chicago,   etc.,   R.   Co.,  39  Fed.    Rep.  Deere  v.  Chicago,  etc.,  R.  Co.,  85  Fed. 

884;   Sexton  V.  Seelye,  39  Fed.   Rep.  Rep.  88t;    Warax  v.  Cincinnati,  etc., 

705.  R.  Co.,  72  Fed.  Rep.  640;  Arrowsmith 

**  The  existence  or  nonexistence  of  a  v.  Nashville,  etc.,  R.  Co.,  57  Fed.  Rep. 

separable   controversy   must  in   every  165;    Rivers  v.  Bradley,  53  Fed.  Rep. 

case  be  tested  by  the  inquiry  whether  305;    Wilder  v.   Virginia,   etc.,   Steel, 

the  declaration  or  complaint  discloses  etc.,   Co..  46   Fed.   Rep.  682:    Dow  v, 

more  than  one  cause  of  action.*'     Mu-  Bradstreet  Co.,  46  Fed.  Rep.  825;  Kai- 

tual    Reserve     Fund     L.     Assoc,     v.  tel  z/.  Wylie.  38  Fed.  Rep.  865;  Western 

Farmer,  77  Fed.  Rep.  932.  Union  Tel.  Co.  v.  Griffith,  104  Ga.  56; 
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right  to  say  that  an  action  which  a  plaintiff  elects  to  make  joint 
shall  be  several.^ 

(W)  Exception  to  RuU,  —  There  is  a  line  of  decisions  in  the  federal 
Circuit  Courts  holding  that  when  several  defendants  are  sued 
jointly  and  the  plaintiff's  declaration  or  complaint  shows  affirma- 
tively that  the  liability,  if  any,  is  several  and  not  joint,  either 
defendant  may  properly  claim  that  there  is  a  separable  contro- 
versy between  himself  and  the  plaintiff.* 

Applied  to  actions  of  tort  against  master  and  servant,  the 
doctrine  is  that  when  a  declaration  or  complaint  shows  that  the 
liability  of  the  master  is  for  a  negligent  or  wrongful  act  of  his 
ser\'ant,   solely  upon  the   ground  of  the  relationship  between 

National  Docks,  etc.,  R.  Co.  v.  Penn-  trial.    It  could  not  be  tried  and  deter- 

sylvania    R.    Co.,    52    N.  J.   £q.  65;  mined  in  advance  as  incidental  to  a 

Springer  v.  Sheets,  115  N.  Car.  381.  petition   by   a  codefeadant  to  remove 

'*  The  rights  of  the  parties  must  be  the  case." 

ascertained  and  measured  by  an  analy-  1.  Carr  v.  Kansas  City,  87  Fed.  Rep. 

sis  of  the  bill  of  complaint."    Vinal  r.  i;  Wilder  r.  Virginia,  etc..  Steel,  etc.. 

Continental  Constr.,  etc.,  Co.,  35  Fed.  Co.,  46  Fed.  Rep.  682;   Arrowsmith  v. 

Rep.  673  Nashville,  etc.,  R.  Co.,  57  Fed.  Rep. 

In  East  Tennessee,  etc.,  R.  Co.  v,  165;  Ames  v.  Chicago,  etc.,  R.  Co.,  39 
Grayson,  119  U.  S.  244,  a  suit  in  equity  Fed.  Rep.  883;  Sexton  v.  Seelye,  39 
against  two  corporations,  the  question  Fed.  Rep.  705:  Vinal  v.  Continental 
was  whether  there  was  a  separable  Constr.,  etc.,  Co.,  35  Fed.  Rep.  673; 
controversy  between  one  of  them  and  Woodrum  i^.  Clay,  33  Fed.  Rep.  898; 
the  plaintiff  which  would  warrant  a  Chapman  z/.  Chapman,  28  Fed.  Rep. 
removal,  and  it  was  held  that  the  i;  Ax/.  Andrews,  40  Ala.  639;  West- 
allegations  of  the  bill  must  for  the  pur-  ern  Union  Tel.  Co.  v,  Griffith.  104  Ga. 
poses  of  that  inquiry  be  taken  as  con-  56;  Gudger  v.  Western  North  Carolina 
fessed.  R.   Co.,  87  N.  Car.  325;    0*Kelly  v. 

In  Louisville,  etc.,  R.  Co.  v.  Wange-  Richmond,  etc.,  R.  Co.,  89  N.  Car.  58. 

lin,    132    U.    S.   603,   the    declaration  "  In  any  case  where  the  plaintiff  may 

charged  two  corporations  with  having  elect  to  sue  jointly  or  severally,  if  he 

joindy  trespassed    on    the    plaintiff's  elects  to  sue  jointly,  so  far  as  respects 

lands,  and  it  was  held  that  one  of  the  jurisdiction,  the  case  must  be  treated 

defendants  could  not  remove  the  case  the  same  as  though  the  cause  of  action 

upon  an  allegation  in  its  petition  that  was  joint."     Kane  v.  Indianapolis,  82 

it  was  the  only  real  defendant  and  that  Fed.  Rep.  772. 

at  the  time  of  the  trespass  complained  '*  The  cause  of  action  alleged  in  the 

of  the  other  defendant  was  not  in  exist-  plaintiff's  pleading  must  be  accepted  as 

ence.     The  court  said:     "  This  was  a  the    only    criterion    of    decision,   and 

matter  affecting  the  merits  of  the  case,  *    *    *    if  it  is  there  alleged  that  the 

and  one  which  the  plaintiff  was  entitled  wrong  was  committed  by  all  the  de- 

to  deny  and  disprove  at  the  trial  upon  fendants  jointly,  or  that  the  cause  of 

the    issues    joined  by  the   pleadings,  action  is  joint,  the  suit  is  not  remov- 

Boih   the  defendants   were  sued  and  able."     National  Docks,  etc.,  R.  Co.  v. 

served  as  corporations,  and  pleaded  as  Pennsylvania  R.  Co.,  52  N.  J.  Eq.  65. 

such  in  the  state  court;  and  it  is  not  A  Beplevin  Suit  against  an  alleged 

denied  that  each  of  them  was  a  corpo-  fraudulent  vendee,  the  purchaser  at  an 

ration   when  the  action  was  brought,  execution  sale  against  the  latter,  and 

The  question  whether  one  of  them  was  the  sheriff  executing  the  process,  does 

in   existence  as  a  corporation  at  the  not  upon  the  face  of  the  record  show  a 

time  of  the  alleged   trespass  did  not  separable  controversy  with  any  of  the 

affect  the  question  whether  it  could  be  defendants.     Winnemans    v,    Edging- 

now  sued,  but  the  question  of  its  Ha-  ton,  27  Fed.  Rep.  324. 

billty  in  the  action;    in  other  words.  2.  Such  is  the  doctrine  of  those  cases 

not  the  jurisdiction,  but  the  merits,  to  as  stated  in   Creagh   v.  Equitable  L. 

be  determined  when  the  case  came  to  Assur.  Soc.,  88  Fed.  Rep.  3. 
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them  and  the  application  of  the  rule  of  respondeat  superior^  and 
not  by  reason  of  any  personal  participation  in  the  negligent  or 
wrongful  act,  he  is  liable  severally,  and  not  jointly,  with  the 
servant,  and  either  may  remove  the  suit  on  the  ground  of  a  sepa- 
rable controversy.*  As  applied  to  that  class  of  cases,  the  sound- 
ness of  the  doctrine  has  not  been  expressly  adjudged  by  the 
United  States  Supreme  Court.*     If  the  petitioner  for  removal  is 

1.  The  rale  was  applied  in:  whether  the  master  and  the  servant 

Sixth  Circuit  —  Warax  v.  Cincinnati,  can  be  joined  as  the  perpetrators  of  a 

etc.,  R.  Co.,  73  Fed.  Rep.  647;  Hukill  V.  joint  tort,   for  the  injury  inflicted  by 

Maysville,  etc.,   R.  Co.,  72  Fed.  Rep.  the  negligence  of  ihe  servant,  without 

753;Landers  V.  Felton,  73Fed.  Rep.  311.  the  presence  of  the  master,  and  with* 

Compare  Powers  v,  Chesapealce.  etc.,  R.  out  his  express  direction,  is  one  upon 

Co.,  65   Fed.  Rep.   129,  and  Hukill  v.  which   the    authorities  do  not  agree. 

Chesapealce,  etc.,  R.  Co.,  65  Fed.  Rep.  The  affirmative  of  the  proposition  is 

138,   explained  in   the  two  cases    first  supported  by  the  cases   of  Wright  v, 

above  cited.  Wilcox,  19  Wend.  (N.  Y.)  343;  Suydam 

Seventh  Circuit.  —  Gableman  v,  Peo-  v.  Moore,  8  Barb.  (N.  Y.)  358;    Mont- 

ria,  etc.,  R.  Co.,  82  Fed.  Rep.  790.  fort  v.  Hughes,  3  E.  D.  Smith  (N.  Y.) 

Eighth  Circuit,  —  Beuttel  z/.  Chicago,  591;     Phelps    v.   Wait,   30   N.   Y.    78; 

etc.,  R.  Co.,  26  Fed.  Rep.  50,  an  action  Wright    v.     Compton,     53    Ind.    337; 

against  the  master  and  the  fellow  serv-  Greenberg  v.  Whitcomb  Lumber  Co.,  90 

ant  of  the  plaintiff;   Fergason  v,  Chi-  Wis.  225;  Newman  v.  Fowler,  37  N.  J. 

cago,  etc.,  R.  Co.,  63  Fed.  Rep.  177,  a  L.  89.     It  is  contended  that  the  case  of 

similar  case;    Hartshorn  v,  Atchison,  Martin  v.   Louisville,  etc..   R.  Co.,  95 

etc.,  R.  Co.,  77  Fed.  Rep.  9.  Ky.  612,  is  also  an  authority  in  support 

The  TiiMMUng  Case  upholding  this  doc-  of  this  contention.     An    examination 

trine  is  Warax  v.  Cincinnati  R.  Co.,  72  of   the   case,  however,  will  show  that 

Fed.   Rep.  637,  commonly  called   the  the  question  was  not  decided.     ♦    ♦    ♦ 

Warax  Case,  which  was  an  action  by  a  The  cases  which  support  the  view  that 

servant  against  his  master  and  a  fellow  the  master  cannot  be  joined  as  defend- 

servant,  wherein  Taft,  J.,  delivered  an  ant  in  the  action  against  his  servant 

opinion  of  characteristic  ability.     The  for  negligence,  where  the  master  is  not 

opinion  is  carefully  examined  and  the  personally    concerned    in     the    negli- 

case  distinguished  in  Deere  v,  Chicago,  gence,  either  by   his  presence  or  ex- 

etc.,    R.  Co.,   85  Fed.    Rep.   876  \fol-  press  direction,    are  as  follows:    Par- 

lowing  Plymouth   Gold    Min.    Co.   v.  sons  v.  Winchell,  5  Cush.  (Mass.)  592; 

Amador, etc., Canal  Co.,  118  U.S.  264),  Mulchey  v.  Methodist  Religious  Soc, 

wherein  it  was  held  that  theie  was  no  125  Mass.  487;    Clark  v.  Fry,  8  Ohio 

separable  controversy,   since  each  of  St.  377;  Seelen  v.  Ryan,  2  Cine.  Super, 

the  defendants   was  charged   with    a  Ct.  158;   Campbell  v.  Portland  Sugar 

primary  liability,  and  not  with  a  liabil-  Co.,  62  Me.  553;    Beuttel  v.  Chicago, 

ity  based  upon  the  doctrine  of  respond-  etc.,  R.  Co.,  26  Fed.  Rep.  50;    Page  v. 

eat  superior.  Parker,   40  N.  H.  68;    Bailey  v.  Bus- 

Common-law   and    Statutory   Liability  sing,  37  Conn.  351.''    He  then  proceeds 

Joiaed.  —  Where  an  alleged  purely  stat-  to  demonstrate  that  the  cases  last  cited 

utory   liability  of  a  railway  company  take  the  correct  view  of  the  question, 
to  a  servant  for  the  negligence  of  a  co-        Freoedent  of  Semoval  PeUtion.  —  See 

servant  is  joined  with  an  asserted  com-  the   petition   for   removal  set  forth  in 

mon-law  liability  of  the  coservant  for  Deere  v.  Chicago,  etc.,  R.  Co.,  85  Fed. 

his  own  personal  negligence,  separable  Rep.   878,    containing    allegations    of 

controversies  are  presented.      Beuttel  facts  tending  to  show  that  the  alleged 

V.  Chicago,  etc.,  R.  Co.,  26  Fed.  Rep.  50.  liability  was  sereral  and  not  joint. 

Ol^er  Ooniiderations   Involved.  —  The        2.  In  Powers  t^.  Chesapeake,  etc.,  R. 

doctrine  stated  in  the  text  rests  upon  Co.,   169  U.  S.  92,  Mr.   Justice  Gray 

the  hypothesis  that  such  causes  of  ac-  said  that' the  Circuit  Court  for  the  sixth 

tion  cannot  be  joined.     In  Warax  v.  circuit,  "  upon  a  review  of  conflicting 

Cincinnati,  etc.,  R.  Co.,  72  Fed.  Rep.  authorities,  and  referring  to  the  dis- 

641,   Taft,  J.,   said:    "  The    question  tinction  taken  under  the  old  system  of 
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at  liberty  to  show  that  codefendants  are  not  liable,  and  have 
been  joined  for  the  fraudulent  purpose  of  preventing  a  removal,* 
or.  in  other  words,  if  he  may  in  certain  cases  secure  a  removal 
by  proving  that  the  plaintiff's  allegations  of  fact  are  false,  it 
would  seem  reasonable  to  hold  that  he  may  with  a  like  result 
prove  to  the  satisfaction  of  the  court  that  the  plaintiff's  allega- 
tions of  joint  liability  are  such  that  the  law  pronounces  them 
false.'  In  the  latter  case  he  raises  an  issue  of  law  on  the  face  of 
the  record,  which  may  as  easily  be  determined  in  the  removal 
proceeding,  or  on  a  motion  to  remand,  as  at  a  trial  on  the  merits 
in  the  state  court. 

It  appears  that  the  foregoing  exception  to  the  rule  is  not  con- 
fined to  actions  of  tort.' 

(4)  Removal  Carries  Entire  Suit,  —  In  removals  under  the  Act 
of  1866  and  its  substantial  reproduction  in  the  second  subdivision 

special  pleading  between  trespass  and  mon,"  they  were  all  engaged  in  violat- 
trespass  on  the  case,  has  held  that  a  ing  the  rights  of  the  plaintiff  by  their 
master  and  servant  cannot  be  joined  in  *'  united  efiforts.*'  In  Plymouth  Gold 
an  action  for  a  tort,  and  therefore  the  Min.  Co.  v.  Amador,  etc..  Canal  Co., 
controversy  between  each  of  them  and  118  U.  S.  270,  the  alleged  tort  was 
the  plaintiff  is  a  separate  controversy."  committed  by  the  *' united  action  of 
Ci/fMt^  Waraxz'.  Cincinnati,  etc.,  R.  Co.,  all  the  defendants  working  together.'* 
72  Fed.  Rep.  637;  Hukill  v,  Maysville,  In  Sloane  v.  Anderson,  117  U.  S.  277, 
etc.,  R.  Co.,  72  Fed.  Rep.  745.  The  the  defendants  were  sued  in  trespass 
justice,  after  remarking  that  in  the  for  the  wrongful  seizure  of  the  plain- 
earlier  case  of  Powers  v.  Chesapeake,  tiff's  properly,  the  complaint  alleging 
etc.,  R.  Co.,  65  Fed.  Rep.  129,  the  that  the  act  was  done  by  the  united 
same  Circuit  Court  had  apparently  de-  efforts  of  all  the  defendants  acting  in 
cided  otherwise,  concluded  by  saying  common.  Obviously  the  plea  in  abate- 
that  '*  it  is  unnecessary  now  to  con-  ment  interposed  by  each  of  the  defend- 
sider  which  of  the  views  of  the  Circuit  ants  alleging  that  they  were  not  jointly 
Court  upon  this  question  is  the  correct  concerned  in  the  wrongful  acts,  and 
one.*'  Nevertheless,  this  case,  Powers  therefore  that  there  was  a  misjoinder, 
V.  Chesapeake,  etc.,  R.  Co..  169  U.  S.  raised  only  an  issue  of  fact  on  the 
92,  is  actually  died,  among  other  Su-  plaintiff's  allegations  and  could  be  de- 
prcme  Court  cases,  in  Creagh  v.  Equi-  termined  only  by  evidence, 
table  L.  Assur.  Soc,  88  Fed.  Rep.  i  1.  See  supra,  p.  202^ 
(ninth  circuit),  to  the  proposition  that  2.  See  falsity  in  fact  and  falsity  in 
the  Supreme  Court  has  definitely  de-  law  placed  in  juxtaposition  by  Taft,  J., 
dared  that  there  is  no  separable  con-  in  Warax  v.  Cincinnati,  etc.,  R.  Co., 
troversy     in     such    cases.       On     the  72  Fed.  Rep.  640. 

contrary,  however,  the  Supreme  Court  8.  Chicago,    etc.,    R.    Co.    v.    New 

has  carefully  kept  the  question  open  York,  etc.,  R.  Co.,  24  Fed.   Rep.   516, 

by  pointing  out  in  all  the  cases  of  tort  was  a  suit  against  several  defendants 

where  it  held  that  there  was  no  sepa-  to  restrain  the  violation  of  a  contract 

rable    controversy,   that    all     of     the  and    for    an    accounting.     The    court 

defendants  were  charged   with  actual  construed  the  contract  to  be  a  several 

participation  in  the  wrongs  complained  and   not  a  joint  undertaking,  and  sus- 

of.    Thus  in  Pirie  v,  Tvedt,  115  U.  S.  43,  tained  a  removal  by  one  of  the  defend- 

the  action  was  for  malicious  prosecu-  ants.     Wallace,  J.,  said:  *'  Although  a 

lion  '*  by  all  the  defendants  acting  in  joint  accounting  is  demanded,  the  lia- 

concert,"   and   *'  the    plaintiffs    might  bility  of  each  defendant  is  several,  and 

have  sued  each  defendant  separately  the  complainant  cannot  convert  a  con- 

or    all    jointly."     In    Starin    v.    New  troversy  which  is  wholly  between  itself 

York.    115    U.    S.    258,   the  suit   was  and  each  of  the  two  defendants  into 

against  all  the  defendants  jointly,  '*  on  one  between  itself  and  both  defendants 

the   allegation    that,   acting    in    com-  by  treating  it  as  joint  in  the  prayer 
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of  section  639  of  the   United  States  Revised  Statutes,^  only 

the  separate  controversy  of  the  petitioning  defendant  could  be 
removed,  and  the  plaintiff  was  allowed  to  proceed  against  all  the 
other  defendants,  in  the  state  court,  as  to  the  remaining  contro- 
versies in  the  suit,  the  same  as  if  no  removal  had  been  had.* 
Under  the  Act  of  1875*  a  removal  on  the  ground  of  a  separable 
controversy  took  the  whole  suit  and  left  nothing  behind  for  trial 
in  the  state  court;*  and  under  the  present  law,  the  Act  of  1887- 

for  relief.     It  is  only  where  the  cause  Homestead  Co.  v.  Des  Moines  Nav., 

of  action  is  founded  upon  a  joint  and  etc.,   Co.,   8  Fed.  Rep.   102;     Chester 

several  liability  thai  a  plaintiff  may,  at  v,  Chester,  7  Fed.  Rep.  6;    Monney  v, 

his  election,  proceed  against  both  de-  Agnew,     4     Fed.    Rep.     8;     Sheldon 

fendants  jointly,  or  each  severally.**  v.  Keokuk  Northern  Line  Packet  Co., 

1.  14  U.  S.  Stat,  at  L.  306,  c.  288,  i  Fed.  Rep.  795;   Atlantic,  etc.,  Fertil- 

which  provided  for  *'  the  removal  of  izing  Co.  3^.  Carter,  4  Hughes  (U.  S.) 

the  cause  as  against  him,'*  the  peti-  217,  88  Fed.  Rep.  707;    Tuedt  v,  Car- 

tioning  defendant;  and  Rev.  Slat.  U.  son,   4  McCrary  (U.  S.)  426,  13  Fed. 

^'t  §  639,  subdiv.    2,   providing  that  Rep.  353;    Goodenough  v.   Warren,   5 

*'  such  removal  shall  not  take  away  or  Sawy.  (U.  S.)  497;    Arapahoe  County 

prejudice  the  right  of  the  plaintiff  to  v,  Kansas  Pac.  R.  Co.,  4  Dill.  (U.  S.) 

proceed  at  the  same  time  with  the  suit  277;   Carraher  v,  Brennan,  7  Biss.  (U. 

in  the  state  court  as  against  ihe  other  S.)  497;  Stapleton  v,  Reynolds,  16  Am. 

defendants.'*  L.  Reg.  N.  S.  48;    Osgood  v.  Chicago, 

8.  Brooks   v.  Clark,    119  U.  S.  502,  etc.,   R.  Co.,  6  Biss.  (U.  S.)  330;    Chi- 

whcre  the  court  said  the  removal  had  cago    v.    Gage,    6   Biss.   (U.   S  )  472; 

theeffeciofmaking  two  suits  out  of  one;  Burch  v.  Davenport,   etc.,   R.  Co.,  46 

King  V.  Cornell,  106  U.  S.  396;  Barney  Iowa  454;  Stafford  v.  Twitchell,  33  La, 

V.  Latham,    103   U.   S.    212;     Fisk   v,  Ann.   523;    Clark  v,  Opdyke,   10  Hun 

Union  Pac.  R.  Co.,  6  Blatchf.  (U.  S.)  (N.    Y.)  383;    O'Kelly    v.    Richmond, 

377;  Dart  V,  McKinney,  9  Blatchf.  (V.  etc.,  R.   Co.,  89  N.   Car.  58  [correctinp 

S.)  360;  Allen   V.  Ryerson,  2  Dill.  (U.  Simmons  v,  Taylor,  83  N.  Car.   148J; 

5)503;    McGinnity  v.   White,  3  Dill.  Meyer  v.  Schining,  55Tex.43i;  Feible- 

(U-  S.)355;  Field  v,  Lownsdale,  Deadv  man  v.  Edmonds,  69  Tex.  334. 

(U.S.)  288;    Chambers  v.  Holland,  11  '*  Much    confusion    and    embarrass- 

Fe^*  Rep.    210;    Missouri    v,   Tieder-  ment,  as  well  as  increase  in  the  cost  of 

niann,  10  Fed.   Rep.  20;    Wormser  v.  litigation,    had   been   found   to   result 

Dahlman,  16  Blatchf.  (U.  S.)  319,   57  from  the  provision  in  the  former  act 

How.  Pr.  (N.  Y.)  286;  Jones  z/.  Foreman,  [Act  of  1866]  permitting  the  separation 

^  Ga.  371;    Bliss -z/.  Rawson,  43  Ga.  of  controversies  arising  in  a  suit,  re- 

'83;  Stewart  v.   Mordecai,  40  Ga.  7;  moving  some  10  the  federal  court,  and 

^tanbrough   v.   Griffin,    52    Iowa    IT3;  leaving  others  in   the  state  court  for 

Slaflford    v.    Twitchell,    33    La.   Ann.  determination.**      Barney  v.   Latham, 

523;  Simmons  v.  Taylor,  83  N.  Car.  148;  103  U.  S.  213. 

George  v.  Pilcher,  28  Gratt.  (Va.)  307.  Contra  in  Early  Cases. —  It  was  at  first 

See  also   Hyde   v.    Ruble,    104   U.    S.  supposed  that  the  Act  of  1875  did  not 

^:    Vannevar    v.    Bryani,    21    Wall,  repeal    Rev.    Stat.    U.    S.,  §  639,  and 

(U.S.) 43.  that  part  of  a  case  could  still  be  re- 

^'  18  U.  S.  Stat,  at  L.  471,  c.   137,  moved.     See  Wormser  v.  Dahlman,  16 

§  2.  which  provided  for  a  removal  of  Blatchf.  (U.  S.)  321,  57  How.   Pr.  (N. 

"  said  suit.**  Y.)  286;    Girardey  v.  Moore,  3  Woods 

1  Brooks  V,  Clark,  119   U.    S.  512;  (U.  S.)  397,  5  Cent.  L.  J.  78. 

Barney  v,  Latham.  103  U.  S.  212;  At-  Eetention  of  Part  by  Consent.  —  In  St. 

ianiic,  etc..   Fertilizing  Co.   v.  Carter,  Louis,  etc.,  R.  Co.  v.  Ransom,  29  Kan. 

88  Fed.  Rep.  707.  4   Hughes  (U.  S.)  298,  one  defendant  filed  a  petition  for 

2*7;  Freidler  7>.  Chotard,  19  Fed.  Rep.  removal  on  the  ground  of  a  separable 

229;  Corbin  v.  Boies,  18  Fed.  Rep.  4;  controversy  expressly,  and  the  court 

Noribern  Pac.  Terminal  Co.  v.  Lowen-  made  an  order  removing  the  separable 

*^rg,  18  Fed.   Rep.   342;    HoUister  v,  part,  but  not  the  entire  suit.     The  suit 

fiell,  17    Fed.    Rep.    705;     Chambers  proceeded   to   judgment    in   the  state 

t'' Holland,  11   Fed.   Rep.   209;    Iowa  court  against  the  remaining  defendant, 
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1888,^  a  removal  carries  into  the  federal  court  the  entire  original 
suit,*  and  part  of  a  suit  cannot  be  removed.'  But  where  a  pro- 
ceeding consists  of  several  suits  so  distinct  in  character  that  each 
is  triable  in  the  state  court  separately,  one  may  be  removed 
without  affecting  the  others.* 

c.  Cases  Involving  Federal  Questions — (i)  What  Con^ 

stitutes  Federal  Question  —  (a)  In  Ooneral.  —  The  Act  of  1887- 1888 
provides  for  the  removal  of  *'  any  suit  of  a  civil  nature,  at  law  or 
in  equity,  arising  under  the  Constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which  shall  be  made,  under  their 
authority,*'  of  which,  by  the  same  act,  original  jurisdiction  is 
given  to  the  federal  Circuit  Court.*  Cases  of  that  nature  are 
commonly  described  as  involving  a'*  federal  question. "  Since 
the  jurisdiction  of  that  class  of  cases  is  coextensive  with  the 
original  jurisdiction  of  the  Circuit  Court,  and  nearly  though  not 
quite  commensurate  with  the  jurisdiction  of  the  Supreme  Court 
by  writ  of  error  to  the  state  court  in  cases  of  that  character,  an 
exhaustive  discussion  of  the  subject  is  incompatible  with  the 
scope  and  reasonable  limits  of  this  article.  A  case  may  be  con- 
sidered to  arise  under  the  Constitution  or  a  law  of  the  United 
States  whenever  its  correct  decision  depends  upon  the  construc- 
tion of  either.* 

who   made    no  objection  whatever  to  ti  Fed.  Rep.  209;  Northern  Pac.  Ter- 

the  jurisdiction.     It  was  held,  Brewer,  minal  Co.  v,  Lowenberg,  18  Fed.  Rep. 

J.,  writing  the  opinion,  that  he  thereby  339;   Clark  v,  Chicago,  etc.,  R.  Co.,  11 

waived  his  right  to  go  with  the  remov-  Fed.   Rep.  355;    Mooney  v.  Agnew,  4 

ing  defendant  into  the  federal  court.  Fed.  Rep.  8. 

and  that  his  objection  to  the  validity  4.  In  Pacific  R.  Removal  Cases,  115 

of    the    judgment  couM   not  be    first  U.  S.  23,  a  city  instituted  proceedings 

raised  on  appeal.     Distinguishing  Na-  to  widen  a  street,  condemn  land  there- 

tional  Steam  Ship  Co.  v.  Tugman,  15  for,    and    assess    benefits.     From    the 

Cent.  L.  J.  448.  award  of  damages  and  assessments  of 

1.  24  U.  S.  Stat,  at  L.  553,  c.  373,  benefits  made  by  a  jury  and  confirmed 

§2;    25  U.  S.  Stat,  at  L.  435,  c.  866,  by  a  municipal  board,  several  property 

§  2,  providing  for  a  removal  of  "  said  owners   took  separate  appeals  to  the 

suit."  state  court,   and  one  of  them   there- 

3.  Connell  v.  Smiley,  156  U.  S.  335;  upon  removed  his  controversy  to  the 

Sharkey  v.  Port  Blakely  Mill  Co.,  92  federal   court.     It   was  held   that  the 

Fed.  Rep.  426;  Sugar  Creek,  etc.,  R.  rest    of    the   proceeding  in   the   state 

Co.   V.   McKell,   75   Fed.   Rep.  36:  Le  court    remained    there,    although    it 

Mars  V.  Iowa   Falls,  etc.,   R.   Co.,   48  might  have  to  await  the  result  in  the 

Fed.   Rep.  661;    Patchin  v.  Hunter,  38  federal  court.     See  also /«  r^  Stutsman 

Fed.  Rep.  51;  Bacon  v.  Felt,  38  Fed.  County,  88  Fed.  Rep.  343,  a  proceeding 

Rep    873;     Insurance    Co.    of    North  to  collect   a  list  of  delinquent  taxes 

America  v.  Delaware  Mut.  Ins.  Co.,  50  against  various  parcels  of  land  with 

Fed.  Rep.  257;  Bowley  v.  Richmond,  various  owners, 

etc.,  R.  Co.,  no  N.  Car.  317.  5.  24  U.  S.  Stat,  at  L.  553,  c.  373, 

It  follows  that  if  part  of  a  suit  is  not  §2;    25  U.  S.  Stat,  at  L.  434,  c.  866, 

removable,    because    it    embraces    a  §  2.     The  right  of  removal  upon  this 

cause  of  action  of  a  criminal  nature,  ground  was  not  given  by  the  Judiciary 

there   can   be  no  removal.     Texas  v.  Act  of  1789,  and  the  jurisdiction  was 

Day  Land,  etc..  Co.,  49  Fed.  Rep.  597.  first  conferred   by  the  Act  of  1875,  18 

8.  Atlantic,  etc..    Fertilizing   Co.    v,  U.  S.  Stat,  at  L.  470,  c.  137. 

Carter,  88  Fed.  Rep.  707,  4  Hughes  (U.  6.  Cohens  v.  Virginia,  6  Wheat.  (U. 

S.)2[7.     See  also  Chambers  V.  Holland,  S.)  379;    Kansas  Pac.  R.  Co.  v,  Atchi- 
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ffltlMMlilp  of  Purtiei  Immaterial.  —  When  the  suit  presents  a  federal 
question,  it  is  removable  without  regard  to  the  character  of  the 
parties,  and  a  suit  brought  by  a  state  or  by  a  plaintiff  who  is  a 


U  etc.,  R.  Co..  zza  U.  S.  416,  where  609;    Wilder  v.  Union   Nat.   Bank,  9 

the  conn  said:    *'  The  same  thing  is  Biss.  (U.  S.)  178;   Com.  V.  Louisville 

expressed  by  the  statement  that  a  case  Bridfre  Co.,  42  Fed.  Rep.  241;  Gay  v. 

arises  under  the  Constitution  or  laws  Lyons,  3  Woods  (U.  S.)  56;   Trafton  v, 

of    the   United  States    whenever    the  Nougues,  4  Sawy.  (U.  S.)  179;  Austin 

rights  set  up  by  a  party  may  be  de«  r.  Gagan,  39  Fed.  Rep.  626;  Upham  v. 

feated  by  one  construction  or  sustained  Scoville,  40  Ark.  170;  Illinois  Cent.  R. 

by  the  opposite  construction."     Citing  Co.  v.  Chicago,  etc.,  R.  Co.,   122  111. 

Osboro  V.  U.  S.  Bank,  9  Wheat.  (U.  S.)  473;    Dickinson  v.  Heeb  Brewing  Co., 

738.     See  sdso  Tennessee  v.  Davis,  100  73  Iowa  705;    Lemen   r.   Wagner,   68 

U.  S.  257.  Iowa  660;    Judge  v,  Arlen,  71   Iowa 

For  cases  wherein  it  was  held  that  186;    Drake  v.    Kaiser,  73   Iowa  703; 

no     federal    question    was    involved  Drake  v,  Jordan,  73  Iowa  707;  Walker 

within  the  meaning  of  the  Act  of  Con-  v,  Coleman,  55  Kan.  381;  Clark  v.  Op- 

gress,  see   Hoadley  v,  San  Francisco,  dyke,    10  Hun  (N.   Y.)  383;    Lalor  9. 

94.  U.  S.  4;  Metcalf  v,  Watertown,  128  Dunning,  (C.  PI.  Spec.  T.)  56  How.  Pr. 

U.  S.  586;    Gibbs  V.  Crandall,   120  U.  (N.  Y.)  209;   Setzer  v,  Douglass,  91  N. 

S.   105;    Leather  Manufacturers*  Bank  Car.  426;    State  r.  Southern   Pac.  R. 

V.  Cooper,  120  U.  S.  778;   Gold- Wash-  Co.,  23  Oregon  424;    McKee  v.  Coffin, 

ing,  etc.,  Co.  v.  Keyes,  96  U.  S.   109;  66  Tex.  304;  Galveston,  etc.,  R.  Co.  v. 

Chicago,     etc.,    R.     Co.    v.    Wiggms  State,  (Tex.  Civ.  App.   1896)  36  S.  W. 

Ferry   Co.,   108  U.  S.  18;   Central  R.  Rep.   iii;    Houston,   etc.,   R.    Co.   v, 

Co.   V,   Mills,    113  U.   S.   249;   Starin  State,  (Tex.  Civ.  App.   1897)  41  S.  W. 

V,    New   York,    115   U.    S.   248;    Ger-  Rep.  157. 

mania  Ins.  Co.  v.  Wisconsin,  119  U.  S.  For    cases    holding    that   a    federal 

473;    Prescott  V,    Haughey,    65    Fed.  question  was  involved  see  Mitchell  v. 

Rep.  653;  Fitzgerald  v.  Missouri  Pac.  Smale,  140  U.  S.  406;  Bock  t*.  Perkins, 

R.  Co.,  45  Fed.  Rep.  812;  Kenyon   v,  139    U.   S.   628;    Tennessee    v.   Whit- 

Knipe,   46    Fed.    Rep.   309;    Hoyt    v,  worth,   117   U.   S.  129;    Feibelman   v. 

Bates,  81  Fed.  Rep.  641;  In  re  Helena,  Packard,  [09  U.  S.  421;  Coosaw  Min. 

etc..  Smelting,  etc.,  Co.,  48  Fed.  Rep.  Co.  v.  South  Carolina,   144  U.  S.  550; 

609;    State  V,  Columbus,  etc.,   R.  Co.,  Crawford  v,  Hubbell,  89  Fed.  Rep.  i; 

48  Fed.  Rep.  626;  Johnson  v.  Wells,  91  People  v.  Rock  Island,  etc.,  R.  Co.,  71 

Fed.  Rep.  i;  Lincoln  v,  Lincoln  St.  R.  Fed.  Rep.  753;  Auburn  Sav.  Bank  v. 

Co.,  77  Fed.  Rep.  658;  Argonaut  Min.  Hayes,  61   Fed.   Rep.  91 1;    Bailey  v. 

Co.  V.  Kennedy  Min,.  etc.,  Co.,  84  Fed.  Mosher,  63  Fed.  Rep.  488;   Minnesota 

Rep.  i;  Reed  v.  Northern  Pac.  R.  Co.,  v.  Duluth,  etc.,  R.  Co.,  87  Fed.  Rep. 

86  Fed.  Rep.  817;  Blue  Bird  Min.  Co.  497;    Hurst  v.  Cobb,  61  Fed.  Rep.  i: 

V.  Largey,  49  Fed.  Rep.  289;    Iowa  v,  Lowry   v,   Chicago,   etc.,   R.   Co.,    46 

Chicago,   etc.,   R.   Co.,  33   Fed.  Rep.  Fed.  Rep.  83;  American  Solid  Leather 

391;    Los  Angeles  Farming,  etc.,  Co.  Button  Co.  v.  Empire  State  Nail  Co., 

V.  Ho£f,  48  Fed.   Rep.  340;    Berger  v.  47  Fed.  Rep.  741;  Walker  v,  Richards, 

Douglas  County,  5  Fed.  Rep.  23,  2  Mc-  55  Fed.   Rep.   129;    Southern  Pac.  R. 

Crary  (U.  S.)  483;    Teas  v,  Albright,  Co.   v.  Townsend,  62  Fed.  Rep.  161; 

13  Fed.  Rep.  406;    Mills  v.  Central  R.  South    Carolina   v.    Port  Royal,   etc., 

Co..  20  Fed.  Rep.  449;    Rothschild  v,  R.    Co.,    56    Fed.   Rep.    333;     Burke 

Matthews,  22  Fed.  Rep.  6;    New  York  v.  Bunker  Hill,  etc.,  Min.,  etc.,  Co.,  46 

V.   Independent    Steam- float    Co.,    22  Fed.   Rep.   644;    Dunton  7.  Muth,  45 

Fed.  Rep.  801;    Hambleton  v.  Duham.  Fed.   Rep.  390;    Carr  v.  Fife,  44  Fed. 

32  Fed.  Rep.  465;  McFadden  v.  Robin-  Rep.   713;    Lacroix  f/.  Lyons,  27  Fed. 

son,  22  Fed.  Rep.  10;  Virginia  Coupon  Rep.   403;    Miller  v,  Wattier,  24  Fed. 

Cases^   25    Fed.    Rep.    666;    King    v.  Rep.  419;  Houser  v,  Clayton,  3  Woods 

Neill.   26   Fed.    Rep.   721;    Kansas  v,  (U.S.)  273;  Miller  v.  Tobin,   18  Fed. 

Bradley,  26  Fed.  Rep.   289;    McLane  Rep.   609;    Mallon   v.   Hyde,   76  Fed. 

».  Leicht,  27  Fed.  Rep.  887,  69  Iowa  Rep.    388;    Frank    G.    &    S.   M.    Co. 

401;    Kessinger  v,  Vannatta,  27   Fed.  v.  Lafimer  M.  &  S.  Co.,  8  Fed.  Rep. 

Rep.  890;    Wiggins  Ferry  Co.  v,  Chi-  724;  Lawrence  v.  Norton,  13  Fed.  Rep. 

cago,  etc.,  R.  Co.,  3  McCrary  (U.  S.)  i;    Ellis  v.   Norton,   16  Fed.   Rep.  4; 
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citizen  of  the  same  state  as  the  defendant  is  not  exempted  from 
the  operation  of  the  statute.  * 

(b)  Snit  By  or  Against  Federal  Corporation  —  In  OeneraL  —  It  is  now 
well  settled  that  a  suit  b)  or  against  a  corporation  created  by  an 
Act  of  Congress,  except  a  national  bank,  raises  a  federal  question 
ipso  facto  and  is  removable  to  a  federal  court  on  that  ground  if  it 
involves  the  requisite  jurisdictional  amount, • 

• 

People  V,  Chicago,  etc.,  R.  Co.,  i6  Fed.  between  a  settler  claiming  title  to  land 

Rep.  706:    Illinois  v.  Illinois  Cent.  R.  as  a  pre-emptor  under  the  laws  of  the 

Co.,  16  Fed.  Rep.  881;   New  Orleans  United  States  and  a  railroad  company 

Nat.  Bank  v.  Merchant,  18  Fed.  Rep.  claiming  title   under  an  Act  of  Con- 

841;  Willard  v.  Mueller,  23  Fed.  Rep.  gress    presents    a    federal    question. 

209;  State  V.  Walruff,  26  Fed.  Rep.  178;  Spokane  Falls,  etc.,  R.  Co.  v,  Ziegler, 

Kessinger  v,  Hinkhouse,  27  Fed.  Rep.  167  U.  S.  65. 

883;    Mahin  v,  Pfeiffer,  27  Fed.   Rep.        1.  Ames  v,  Kansas,  iii  U.  S.  449; 

892;    Orner  v.   Saunders,  3   Dill.  (U.  Jewett  v,  Whitcomb,  69  Fed.  Rep.  417; 

S.)    284;   Connor    v,    Scott,     4    Dill.  Lund  r.  Chicago,  etc.,  R.  Co.,  78  Fed. 

(U.   S.)  242;    Van  Allen  v.  Atchison,  Rep.  385. 

etc.,  R.  Co.,  I  McCrary  (U.  S.)  598;  2.  Texas,  etc.,  R.  Co.  v,  Cody,  166 
San  Mateo  County  v.  Southern  Pac.  R.  U.  S.  606;  Texas,  etc.,  R.  Co.  v.  Bar- 
Co.,  13  Fed.  Rep.  145;  Illinois  v.  Illi-  rett,  i66  U.  S.  617;  Oregon  Short 
nois  Cent.  R.  Co.,  33  Fed.  Rep.  721;  Line,  etc.,  R.  Co.  v,  Skottowe,  162  U. 
Richards  v.  Rock  Rapids,  72  Iowa  77;  S.  490;  Texas,  etc.,  R.  Co.  v.  Cox,  145 
Johnson  v.  New  Orleans  Nat.  Banking  U.  S.  593;  Pacific  R.  Removal  Cases, 
Assoc,  33  La  Ann.  479;  McKee  v.  115  U.  S.  i;  Lund  v.  Chicago,  etc.,  R. 
Brooks,  64  Tex.  255;  Kenyon  v.  Co.,  78  Fed.  Rep.  385;  Supreme  Lodge, 
Squire,  r  Wash.  9.  etc.,  v.  Hill,  76  Fed.  Rep.  468;  Knights 

Action  Against  Offloers  of  National  of  Pythias  v.  Kalinski,  163  U.  S.  289; 
Bank.  —  In  Bailey  v.  Mosher,  63  Fed.  Supreme  Lodge,  etc.,  f^.  Wilson,  66  Fed. 
Rep.  488,  an  action  for  damages  Rep.  785;  People  v.  Colorado  Cent.  R. 
against  the  officers  and  directors  of  a  Co.,  42  Fed.  Rep.  638;  Union  Pac.  R. 
national  bank,  it  was  held  that  the  Co.  v.  McComb,  I  Fed.  Rep.  799,  17 
complaint,  the  allegations  in  which  are  Blatchf.  (U.  S.)  510;  Turton  v.  Union 
substantially  set  out  in  the  report,  Pac.  R.  Co.,  3  Dill.  (U.  S.)  366;  Texas, 
sufficiently  disclosed  a  federal  question  etc.,  R.  Co.  v.  Bloom,  85  Tex.  279. 
by  charging  the  defendants  with  a  vio-  Section  640  of  the  United  States  Beyised 
lation  of  a  national  banking  law,  al-  Statutes  authorized  any  suit  commenced 
though  some  of  the  averments  in  the  in  a  state  court  against  any  corpora- 
complaint  stated  a  case  of  deceit  at  tion,  other  than  a  banking  corporation, 
common  law.  organized  under  a  law  of  the  United 

An  Action   for  Malicious    Prosecntion  States,  to  be  removed  into  the  Circuit 

Against  a  United  States  BiBtriot  Attorney  Court  of  the  United  States  upon  the 

in  causing  the  plainiiff  co  be  indicted,  petition  of  the  defendant  stating  that 

arrested,  and  tried  for  an  alleged  vio-  it  had  a  defense  arising  under  or  by 

lation  of  the  pension  laws  may  be  re-  virtue  of  the   Constitution  or  of  any 

moved  by  the  defendant  on  the  ground  treaty  or  law  of  the  United  States.     But 

that  he  was  a  United  States  official  act-  that  section  was  expressly  repealed  by 

ing  under  the   Constitution  and  laws  the  Act  of  1887-1888,  24  U.  S.  Stat,  at 

of     the    United     States.      Eighmy    v,  L.  555,  c.  373.  §  6;  25  U.  S.  Stat,  at  L. 

Poucher,  83  Fed.  Rep.  855,  where  the  436,  c.  866,  §  6.     For  cases  arising  un- 

court  said  that  the  trial  of  the  action  der   the   section   of  the  statute  above 

might  "  involve  and  draw  in  question,  mentioned  before  it  was  repealed,  see 

directly  or  indirectly,  the  federal  laws,  Texas  v.  Texas,  etc.,  R.  Co.,  3  Woods 

practice,  and   procedure,   the  validity  (U.  S.)  308;    Jones  v.  Oceanic  Steam 

of  the  organization  of  the  grand  jury,  Nav.  Co.,  11  Blatchf.  (U.  S.)  406;  Gard 

and  the  title,  authority,  and  power  of  v.  Durant,  4  Cliff,  (U.  S.)  113;  Fisk  v. 

several  executive  and  judicial  officers  of  Union  Pac.  R.  Co.,  (U.  S.  Cir.  Ct.)  10 

the  general  government."  Abb.   Pr.   N.  S.  (N,   Y.)  457;  Ellis  v. 

Title  to  PnbUo  Land.  —  A  controversy  Atlantic,  etc.,  R.  Co.,  134  Mass.  338; 
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Suits  By  or  Againit  Vational  Banks.  —  By  Act  of  Congress  a  national 
bank  is  a  citizen  of  the  state  wherein  it  is  located,*  and  it  has 
the  same  right  to  remove  a  suit  upon  the  ground  that  it  arises 
under  the  Constitution  or  laws  of  the  United  States  as  any  citi- 
zen of  the  state  in  which  it  is  located.*  But  a  suit  by  or  against 
a  national  bank  does  not  ipso  facto  raise  a  federal  question  by 
reason  of  its  character  as  a  federal  corporation.* 

(o)  Suit  By  or  Against  Beceiver  Appointed  by  Federal  Court  —  In  General.  — 
Any  suit  by  or  against  a  receiver  appointed  by  a  federal  court 
concerning  the  performance  of  his  official  duties  raises  a  federal 
question  and  is  removable  if  the  requisite  amount  is  involved.* 

Ancillary  Suits.  —  And  it  has  been  held  that  an  action  against 
such  receiver  in  respect  of  any  act  or  transaction  of  his  in  carry- 
ing on  the  business  connected  with  the  property  in  his  charge* 
is  ancillary  to  the  suit  in  which  he  was  appointed  and  may  be 
removed  regardless  of  either  the  citizenship  of  the  parties  or  the 
amount  in  controversy.* 

Sclieffer  v.   National   L.    Ins.  Co.,  25  etc.,  R.  Co.,  78  Fed.  Rep.  385;  Wash- 

Mina.  534;  Hazard  v,  Durant,  9  R.  I.  ington  v.  Northern  Pac.  R.  Co.,  75  Fed. 

602;  Texas,  etc.,  R.  Co.  v.  McAllister,  Rep.  333;    Central  Trust  Co.   v.  East 

59  Tex.  349.  Tennessee,  etc.,  R.  Co.,  59  Fed.  Rep. 

1.  Act  of  1887-1888,  24  U.  S.  Stat,  at  5231   Van  Wert  County  v,  Peirce,  90 

L.  554.  c.  373,  §4;  25  U.  S.  Stat,  at  L.  Fed.  Rep.  764;  Evans  v.  Dillingham, 

436,  c.  866,  §  4,  which  provides  as  fol-  43  Fed.  Rep.  177;  Jeweti  v.  Whitcomb, 

Ijffs:    **  All  national  banking  associa-  69  Fed.   Rep.    417;    Landers    v.    Fel- 

tioQs  established  under  the  laws  of  the  ton,  73  Fed.  Rep.  311;  St.  Louis,  etc.,  R. 

United  States  shall,  for  the  purposes  of  Co.  v.  Trigg,  63  Ark.  536;  Hard  wick 

all  actions   by  or  against  them,   real,  r.  Kean,  95  Ky.  563.     Compare  Echols 

personal,  or  mixed,   and   all  suits  in  v.   Smith,  (Ky.   1897)  42  S.  W.   Rep. 

equity,  be  deemed  citizens  of  the  states  538. 

in  which  they  are  respectively  located;  5.  The  Act  of  1887-1888,  24   U.   S. 

and  in  such  cases  the  circuit  and  dis-  Stat,  at  L.  554,  c.  343,  §  3;  25  U.  S. 

trict  courts  shall   not    have    jurisdic-  Stat,   at  L.  436,  c.  866,  §  3,  provides 

tioQ  other  than  such  as  they  would  as  follows:    "  That  every  receiver  or 

have  in  cases  between  individual  citl-  manager  of  any  property  appointed  by 

zeas  of  the  same  state.      The  provi-  any  court  of  the  United  States  may  be 

81008  of  this  section  shall  not  be  held  sued  in  respect  of  any  act  or  transac- 

to  affect  the  jurisdiction  of  the  courts  tion  of  his  in  carrying  on  the  business 

of  the  United  States    in   cases  com-  connected  with  such  property,  without 

menced  by  the  United  States  or  by  di-  the  previous  leave  of  the  court  in  which 

rection  of  any  officer  thereof,  or  cases  such    receiver   or    manager    was  ap- 

for  winding  up  the  affairs  of  any  such  pointed;  but  such  suit  shall  be  subject 

hank."  to  the  general  equity  jurisdiction  of  the 

8.  Leather  Manufacturers'  Bank  v.  court  in  which  such  receiver  or  man- 
Cooper,  120  U.  S.  778.  See  also  Wichita  ager  was  appointed,  so  far  as  the  same 
Nat.  Bank  v.  Smith,  72  Fed.  Rep.  570.  shall    be    necessary    to    the    ends    of 

8.  National    Bank  of  Commerce  v.  justice.*' 

Gallaad,  14  Wash.  502;  Leather  Man u-  6.  Carpenter  v.   Northern   Pac.    R. 

facturers*  Bank  r.  Cooper,   120  U.  S.  Co.,   75    Fed.   Rep.   850;    Sullivan  v. 

778;  Wichiu  Nat.  Bank  v.  Smith.  72  Barnard,  81  Fed.   Rep.  886.     See  also 

Fed.  Rep.  568;  Burnham  r.  Bank,  53  White  v,  Ewing,  159  U.  S.  36:  Rouse 

Fed.  Rep.  163.  v.    Letcher,    156   U.   S.   47.     Compare 

4.  Texas,  etc.,  R.  Co.  v.  Cox,  145  U.  Pitkin   v.   Cowen,   91   Fed.  Rep.  599. 

S*  S93;  Smith  V,  Greenhow,  109  U.  S.  And  as  to  the  necessity  of  a  jurisdic- 

^;  Gableman  v.  Peoria,  etc.,  R.  Co.,  tional  amount  in  dispute,  see  Ray  v. 

8a  Fed.  Rep.  790;  Lund  v,  Chicago,  Peirce,  81  Fed.  Rep.  881. 
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(d)  8iiit  Against  BooeiTor  of  Vational  Bank.  —  A  suit  against  a  receiver 
of  a  national  bank  appointed  by  the  comptroller  of  the  currency 
raises  a  federal  question  and  is  removable  upon  that  ground.^ 

(2)  Who  May  Remove  the  Suit.  —  See  infra^  I,ig.d.  On  Ground 
of  Federal  Question. 

d.  Suits  by  the  United  States.  —  The  statute  authorizes 
the  removal  of  suits  in  which  the  United  States  are  plaintiffs  or 
petitioners.* 

e.  Suits  Between  Citizens  and  Aliens. —The  statute 
authorizes  the  removal  of  suits  in  which  there  is  a  controversy 
between  citizens  of  a  state  and  foreign  states,  citizens,  or 
subjects.* 

A  Corporation  created  by  the  laws  of  a  foreign  government  is  a 
foreign  citizen  within  the  meaning  of  the  removal  act.* 

Timo  of  Foreign  Citisengliip.  —  The  alienage  of  the  party  must  exist 
both  at  the  commencement  of  the  suit  and  at  the  time  of  filing 
the  petition  for  removal.* 

If  Thore  Are  Several  Parties  on  One  or  Both  Sides  of  the  suit,  it  cannot 
be  removed  under  the  statute  unless  all  of  the  necessary  parties 
on  one  side  are  citizens  of  a  state  and  all  on  the  other  foreign 
citizens;*  in  other  words,  a  suit  in  which  necessary  parties  on 

1.  Speckart  v,  German  Nat.  Bank,  and  a  suit  by  an  alien  plaintiff  was  not 
85  Fed.  Rep.  12;  Hot  Springs  Inde-  removable.  Galvin  v.  Boutwell,  9 
pendent  School  Dist.  No.  10  v.  Hot  Blatchf.  (U.  S.)  470;  Dennistoun  v. 
Springs  First  Nat.  Bank.  61  Fed.  Rep.  New  York,  etc.,  R.  Co.,  i  Hilt.  (N. 
417.     See    also  Sowles  v,   St.  Albans  Y.)  62. 

First  Nat.    Bank,   46  Fed.   Rep.   513;  4.  Terry  v.  Imperial  F.  Ins.  Co.,  3 

Sowles  V.  Witters,  43  Fed.    Rep.    700.  Dill.   (U.  S.)  408;    Shattuck  v.  North 

But    compare    Wichita    Nat.    Bank  v,  British,  etc..   Ins.  Co.,   58  Fed.   Rep. 

Smith,   72   Fed.    Rep.   568;    Tehan  v.  609;  Sherwood  v.  Newport  News,  etc.. 

Auburn  First  Nat.  Bank,  39  Fed.  Rep.  Co.,  55  Fed,  Rep.  i;  Pelzer  Mfg.  Co. 

577;     Snohomish    County    v,     Puget  v,    Hamburg-Bremen  F.   Ins.  Co.,  62 

Sound  Nat.  Bank,  81  Fed.  Rep.  518.  Fed.  Rep.  i. 

2.  Act  of  1887-1888,  24  U.  S.  Stat,  at  5.  Creswell  v,  Belanger,  56  Fed. 
L*  552,  c.  373;  25  U.  S.  Stat,  at  L.  433,  Rep.  529;  National  Steamship  Co.  v. 
c.  866.     See  Texas  v.  Texas,  etc.,  R.  Tugman,  ic^  U.  S.  118. 

Co.,  3  Woods  (U.  S.)  311.  6.  Tracy  r.  Morel.  88  Fed.  Rep.  801; 

8.  Act  of  1 887-1 888,  24  U.  S.  Stat,  at  Sawyer    v,    Switzerland    Marine   Ins. 

L.   552,  c.  373;   25  U.  S.  Stat,  at  L.,  Co.,    14   Blatchf.   (U.   S.)  452;    Ex  p, 

434,  c.  866.     For  cases  of  removal  of  Girard,  3  Wall.  Jr.  (C.  C.)265;  Hervey 

suits  between  citizens  and  aliens,  see  v,  Illinois  Midland  R.  Co.,  7  Biss.  (U. 

Stalker  v.  Pullman's  Palace-Car  Co.,  S.)  103;  Fields  v.  Lamb,  Deady  (U.  S.) 

81  Fed.  Rep.  989;  Missouri  v,  Alt,  73  432;  Calderwood  v.  Braly,  28  Cal.  97; 

Fed.    Rep.   302;  Cudahy  v,  McGeocb,  People  r.   Hager,  20  Cal.  167;  Welch 

37  Fed.  Rep.  i;  Uhle  v,  Burnham,  42  v.  Tennent,  4  Cal.  203;  Crane  v.  Seitz, 

Fed.   Rep.  I;  Purcell  f .  British  Land,  30  Mich.  453;  Dennistoun  i^.  New  York, 

etc.,  Co.,  42  Fed.  Rep.  465;  Cooley  v.  etc.,  R.  Co.,  i  Hilt.  (N.  Y.)  65.     For  the 

McArthur,  35  Fed.  Rep.  372;  Walker  v.  same  principle  see  supra,  1. 16.  a,  (4)  (a) 

O'Neill,   38  Fed.  Rep.  374;  Oscanyan  Tfu  Rule  Stated. 

V.  Winchester  Repeating  Arms  Co.,  103  Cd^iTi/ar^  Guarantee  Co.  v.  Lynchburg 

U.    S.    26t;   Creagh   v.    Equitable    L.  First  Nat.   Bank,  95  Va.  480,  where  it 

Assur.  Soc,  83  Fed.  Rep.  849.  appears  to  have  been  assumed  by  the 

Under  the  Act  of  1789  it  was  necessary  court  that  in  a  suit  by  a  citizen  against 

for  the  plaintiff  to  be  a  citizen  of  the  an  alien  nonresident  and  a  citizen  of  a 

state  in  which  the  suit  was  brought,  state  other  than  that  of  the  plaintiff  or 
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both  sides  are  aliens  is  not  removable.^  But  the  citizenship  or 
alienage  of  formal,  nominal,  or  unnecessary  parties  is  imma- 
terial.* 

17.  Bemoval  for  Prejudice  or  Local  Influence  —  a.  What  Causes 
Are  Removable  for  Prejudice,  etc.  —  (i)  In  Respect  of 
Subject -matter, — Section  2  of  the  Act  of  1887-1888  provides 
for  the  removal  on  the  ground  of  prejudice  or  local  influence  of 
**  a  suit,"  and  undoubtedly  means,  so  far  as  the  character  of  the 
suit  and  the  subject-matter  of  the  controversy  are  concerned,  a 
suit  of  a  civil  nature  at  law  or  in  equity  of  which  the  Circuit 
Courts  of  the  United  States  are  given  original  jurisdiction  by  sec- 
tion I  of  the  same  act  and  jurisdiction  by  removal  for  diverse 
citizenship  under  another  clause  of  section  2.' 

in  which  the  suit  was  brought,  the  de-       Such  was  the  construction  in  respect 

fendants  could  remove  the  suit  on  their  of  the  amount  in  controversy,  neces- 

joiot  petition.  sary  to  jurisdiction,  that  was  placed 

Alien  Kot  Senred  with  Procesa.  —  If  an  upon  the  act  in  In  re  Pennsylvania  Co., 

alien  defendant  is  joined  with  citizen  137  U.  S.  451.  and  is  applicable  to  (he 

defendants,  but  has  not  been  served  other  jurisdictional  requisites.    As  to 

with  process,  he  is  not  a  party  so  as  to  what  constitutes  a  suit  of  a  civil  na- 

prevent  removal  by  his  codefendants.  ture,  etc.,  see  generally  supra,  p.  166; 

Poppenhauser  v,  India  Rubber  Comb  and  for  cases  which  arose  under"  local 

Co.,  14  Fed.  Rep.  708.    See  also  Cudahy  prejudice  "  acts,  see  Du  Vivier  v.  Hop- 

V,  McGeoch,  37  Fed.  Rep.  i.  kins,  116  Mass.  125;  In  re  Cilley,  58 

Voluntary  Appearance,  —  But  where  Fed.  Rep.  977;  Upshur  County  v.  Rich, 

a  citizen  defendant  was  joined  with  an  135  U.  S.  467. 

alien,  the  presence  of  the  former  pre-        History  and  CoDstitutionality  of  Prejn- 

vented  a  removal  though  he  was  not  dioe  or  Local  Influence  Acts  —  Original 

served  with  process  where  he  volun-  Occasion  for  Act, — Soon  after  the  close 

larily    appeared.      Ex    p,    Girard,    3  of  the  civil  war,  and  when  Northern 

Wall.  Jr.  (C.  C.)  265.  creditors   began   to  press  heavily  for 

1.  Merchants*  Cotton  Press,  etc.,  Co.  payment  upon  their  ante-bellum  debt- 
r.  Insurance  Co.  of  North  America,  ors.  Hobby  v,  Allison,  13  Fed.  Rep. 
151  U.  S.  386.  403,  Congress  passed  the  original  act 

A  Suit  1^  an  Alien  Against  an  Alien  for  the  removal  of  causes  from  a  state 

cannot  be  removed  on  the  ground  of  to  a  federal  court  upon  the  ground  of 

alienage  of  a   party.     Barrowcliffe  v.  prejudice  or  local  influence.    Act  of 

La  Caisse  General,  58  How.  Pr.  (N.  Y.  1867,    14    U.   S.    Stat.   at.   L.    558,  c. 

Marine  Ct.)  131:  Johnson  v.  Accident  196.    **  About  the  time  of  the  late  civil 

Ins.  Co.,  35  Fed.  Rep.  376;  Lacroix  v,  war  in  this  country  it  became  the  policy 

L^ons,  27  Fed.   Rep.  403;    Orosco  v,  of  Congress  to  enable  parties,  citizens 

Gagliardo,  22  Cal.  83.  of  different  states,  for  reasons  readily 

Removal  for    Federal   Question.  —  If  imagined,  to  remove  a  class  of  cases 

the  case  is  one  arising  under  a  treaty  not  included  in  the  original  act,  and 

of  the  United  States  it  is  no  objection  to  remove  them  at  times  and  under 

to  the  federal    jurisdiction   that  both  circumstances  which  could  not  be  done 

parties  are  aliens.     Lacroix  v,  Lyons,  under  that  act."    Per  Justice  Miller, 

27  Fed.  Rep.  404,  where  the  court  re-  in  Arapahoe  County  v,  Kansas  Pac.  R. 

fers  to  New  Orleans,  etc.,  R.  Co.  v.  Co.,  4  Dill   (U.  S.)  281.    **  It  berame 

Mississippi,  102  U.  S.  135.  the  law  at  a  period  of  angry  sectional 

2.  Thus  merely  nominal  or  formal  feeling  and  great  prejudice  in  certain 
parties  joined  as  defendants  with  an  localities  against  citizens  of  other  por- 
alien  cannot  prevent  the  latter  from  re-  tions  of  the  country."  Hone  v.  Dillon, 
moving  the  case.  Shattuck  v.  North  29  Fed.  Rep.  467.  To  the  same  effect 
British,  etc.,  Ins.  Co.,  58  Fed.  Rep.  6og.  see  Cook  v,  Whitney,  3  Woods  (U  S.) 

8.  24  U.  S.  Sut.  at  L.  553,  c.  373,  §  2;    717;  Gaines  v,  Fuentes,  92  U.  S.  19. 
25  U.  S.  Stat,  at  L.  435,  c.  866,  §  2.  The  ori^iQ^l  occasion  for  the    act 
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(£)  In  Respect  of  Citizenship  of  Parties  —  (a)  TUm  of  Citlienihip. 
—  The  necessary  diversity  of  citizenship  as  expounded  in  the 
rest  of  this  division  must  exist  not  only  at  the  time  of  the  appli- 
cation for  removal,  but  also  at  the  commencement  of  the  suit.* 

(b)  dtiienship  of  FlaintiiBi.  —  In  suits  removable  for  prejudice  or 

local  influence  under  the  Act  of  1887-1888,  the  plaintiff  must  be 

a  citizen  of  the  state  where  the  suit  is  brought,  and  if  there  are 
several  plaintiffs  all  must  be  citizens  of  that  state,'  at   least  if 

probably  no  longer  exists,  and  the  act  Exp.  Jones,  66  Ala.  202;  Weed  Sewing 

is  now  resorted  to  chiefly  by  corpora-  Mach.  Co.  v.  Smith,  71  111.  204;  Laird 

tion  defendants.  t/.  Connecticut,  etc.,  R.  Co.,  55  N.  H. 

Subsequent  Provisions.  —  The  act  was  375;    Dart  v.  Walker,  (C.  PI.  Gen.  T.) 

subsequently  embodied  in  section  639  43   How.  Pr.   (N.  Y.)  29.     Before  the 

of  the  United  States  Revised  Statutes,  point    was    settled    by    the    Supreme 

but  removals  for  prejudice  or  local  in-  Court  some  of  the  cases  held  that  it  was 

fluence  are  now  governed  entirely  by  only  necessary  for  the  diverse  citizen- 

the  Act  of  1887-1888,  cited  at  the  head  ship  to  exist  at  the  lime  of  removal, 

of  this  note.  Hone    v.   Dillon,   29  Fed.    Rep.    467; 

Constitutionaliiy.  —Thfi  Act  of  1867  Cook  v.  Whitney,  3  Woods  (U.  S.)  715; 

above  mentioned,  although  it  provided  Johnson   v.   Monell,   Woolw.    (U.    S.) 

for  a  removal  by  a  plaintiff  as  well  as  390;    Miller  v.  Chicago,  etc.,  R.  Co., 

by  a  defendant,  was  declared  constitu-  17   Fed.    Rep.   97;    Hammond  v.  Bu- 

tional  in  numerous  cases.     Goodman  chanan,  68  Ga.  729;    Nye  v.  Northern 

V.  Oshkosh,  45  Wis.  356;  Meadow  Val-  Cent.  R.  Co..  24  Hun  (N.  Y.)  556.    The 

ley   Min.   Co.   v.  Dodds,  7  Nev.   143;  point  was  left  undecided   in   Phoenix 

Burson    v.    National    Bank,   40  Ind.  Ins.  Co.  v.  Pechner,  95  U.  S.  185. 

173;   Galpin    v.  Critchlow,  112   Mass.  2.  Act  of  1887-1888,  24  U.  S.  Stat,  at 

339;  Mahone  v.  Manchester  Corp.,  in  L.  553,  c.  373,  §  2;  25  U.  S.  Stat,  at  L. 

Mass.   72;    Railroad   Co.   v.   Whitton,  435,  c.  866,  §  2,  providing  for  removal 

13    Wall,    (U.    S.)    270;    Johnson     v,  of  a  suit "  in  which  there  is  a  contro- 

Monell,  I  Wollw.  (U.  S.)  390.  versy  between  a  citizen  of  the  state  in 

1.  Bradley   v.  Ohio  River,  etc.,  R.  which  the  suit  is  brought  and  a  citizen 

Co.,  78  Fed.  Rep.  388,  119  N.  Car.  744;  of  another  state;*'    Rike  v.  Floyd,  42 

Jackson,  etc.,  Co.  v.  Pearson,  60  Fed.  Fed.  Rep.  247;    Thouron  v.  East  Ten- 

Kep.  121.  nessee,  etc.,  R.  Co.,  38  Fed.  Rep.  673; 

As  to  Kew  Defendant.  —  But    where  Wilder  v.   Virginia,   etc..   Steel,   etc., 

the  suit  as  originally  instituted  is  be-  Co.,  46  Fed.  Rep.  676;  Lawson  v.  Rich- 

tween  citizens  of  the  state  in  which  it  mond,  etc.,   R.  Co.,  112  N.  Car.  300. 

is   brought,  and   a  citizen  of  another  See  also  Case  v.  Douglas,  i  Dill.  (U. 

state  who  would  not  have  been  bound  S.)  299. 

by  a  judgment  between   the  original  Alien  FlaintiA.  —  If  the  plaintiff,  or 

parties  alone  is  brought  in  as  a  defend-  one  of  several  plaintiffs,  is  an  alien,  the 

ant  by  amended  complaint,  he  may  re-  cause  is  not  removable  for  prejudice 

move  the  suit.     Jackson,  etc.,  Co.  v.  or  local  influence.     Cohn  v.  Louisville, 

Pearson,  60  Fed.  Rep.  113,  distinguish"  etc.,  R.  Co.,  39  Fed.   Rep.  227.    Sec 

ing  Richmond,  etc.,  R.  Co.  v.  Findley,  also  Thouron  v.  East  Tennessee,  etc., 

32  Fed.  Rep.  641.  R.  Co.,  38  Fed.  Rep.  673. 

Under  the  Prior  Aets  for  Bemoval  on  Beorrangement  of  Parties  to  Determine 
the  ground  of  local  prejudice,  it  was  Ueal  Plaintifb.  —  Parties  named  as  de- 
held  that  the  diverse  citizenship  must  fendants  whose  interests  are  really  ad- 
exist  at  the  time  when  the  suit  was  verse  to  other  defendants  petitioning 
brought  as  well  as  when  the  petition  for  removal  will  be  regarded  as  plain- 
for  removal  was  filed.  Young  v.  Par-  tiffs,  and  if  after  the  parties  are  thus 
ker,  132  U.  S.  267;  Grand  Trunk  R.  arranged  it  is  found  that  some  of  the 
Co.  V.  Twitchell,  59  Fed.  Rep.  727;  plaintiffs  are  aliens  or  citizens  of  other 
Schnadig  v.  Flescher,  29  Fed.  Rep.  states  than  that  in  which  the  suit  is 
465 ;  Frelinghuysen  v.  Baldwin,  19  brought,  it  cannot  be  removed.  Adel- 
Fed.  Rep.  49;  Northern  Pac.  Terminal  bert  College  v.  Toledo,  etc.,  R.  Co.,  47 
Co.  V.  Lowenberg,  18  Fed.  Rep.  342;  Fed.  Rep.  836. 
Goodnow  V,  Grayson,  15  Fed.  Rep.  i ;  Interrening  Plaintiff  in  SeproMiit»ttv« 
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they  are  all  jointly  concerned  in  the  cause  of  action  against  the 
defendant  who  applies  for  removal.^ 

(e)  mtiienihip  of  Befondaats.  —  The  removal  act  of  1 867'  and  its 
substantial  re-enactment  in  clause  3  of  section  639  of  the  United 
States  Revised  Statutes  •  were  uniformly  held  to  require  that  all 
the  necessary  parties  on  one  side  of  the  suit  should  be  citizens  of 
different  states  from  those  on  the  other,*  and  not  to  permit  a 
removal  for  prejudice  or  local  influence  because  of  a  separable 
controversy  between  one  of  the  defendants  and  the  plaintiff;  all 
the  defendants  were  required  to  unite  in  the  petition  for 
removal.'  The  Act  of  1875  •  contained  nothing  concerning 
removal  on  the  specific  ground  of  prejudice  or  local  influence,  and 
did  not  repeal  clause  3  of  section  639  of  the  Revised  Statutes.'' 

fait.  —  Where  the  original  plaintiffs  in  Iowa  449;  Howland  Coal,  etc..  Works 

an    equity    case    sning  on  behalf  of  v.  Brown,  13  Bash  (Ky.)  681;  Stafford 

themselves  and    all    others   similarly  v,  Twitchell,  33  La.  Ann.  ^20;  Martin 

situated  are  not  citizens  of  the  state  in  v.  Coons,  24  La.  Ann.  169;    Crane  v. 

which  the  suit  is  brought,  it  does  not  Seitz,  30  Mich.  453;    Miller  v,  Finn,  z 

become  removable  by  the  intervention  Keb.  254;  Weeks  r.  Billings,  55  N.  H. 

as  coplaintiff  on  his  own  application  of  371;    Bryant  v.  Scott,  67  N.  Car.  391; 

one  naming  the  same  class  interest  who  Hazard  v,  Durant,  9  R.  L  602;  Beery 

Is  a  citizen  of  that  state.    Thouron  v,  tr.  Irick,  22  Gratt.  (Va.)  484.     See  also 

East  Tennessee,  etc.,  R.  Co.,  38  Fed.  the  cases  cited  in  the  next  note. 
Rep.  673.  5.  Sewing    Mach.    Co.*8    Case,    18 

ITnder  Prior   Semoval  Aets.  —  Under  Wall.  (U.  S.)  553;  Vannevar  t^.  Bryant, 

the  Act  of  1867,  14  U.  S.  Stat,  at  L.  558,  21  Wall.  (U.  S.)  41;   American  Bible 

c   196,  and  Rev.  Stat.  U.   S.,  §  639,  Soc.  v.  Price,   no  U.  S.  61;  Cambria 

which  allowed  a  removal  by  either  the  Iron  Co.   v.   Ashburn,   118   U.  S.  54; 

plaintiff  or  the  defendant,  it  was  neces-  Myers  v.  Swann,  107  U.  S.  546;  Ameri- 

sary  that  the  party  adverse  to  the  one  can  Bible  Soc.  v.  Grove,  loi  U.  S.  611; 

who  sought  a  removal  should  be  a  citi-  Jefferson    v.    Driver,   117   U.   S.   272; 

sen  of  the  state   where  the  suit  was  Hancock     v,    Holbrook,     119     U.    S. 

brought.      American    Bible    Soc.     v,  586;   Young  v.  Parker,  132  V.  S.  267. 

Grove,    zoi    U.    S.    610:     Amory    v.  See  also  Hanrick  v.  Hanrick,  153  U.  S. 

Amory,  95  U.  S.   187;    Knickerbocker  196;    Blake  v.  McKim,  103  U.  S.  339; 

L.  Ins.  Co.  V,  Gorbach,  70  Pa.  St.  150.  Bixby  v,  Couse,  8  Blatchf.  (U.  S.)  73; 

1.  Gann  v.  Northeastern  R.  Co.,  57  Case  v.  Douglas,  i  Dill.  (U.  S.) 
Fed.  Rep.  417.  299;  Bliss  p.  Rawson,43  Ga.  181;  Bry- 

2.  14  U.  S.  Stat,  at  L.  558,  c.  196,  ant  v.  Rich,  106  Mass.  180;  Merwin  v» 
which  authorized  a  removal  by  either  Wezel,  (C.  PI.  Spec.  T.)  49  How.  Pr. 
the  plaintiff  or  the  defendant  if  he  was  (N.  Y.)  115;  George  v,  Pilcher,  28 
a  citizen  of  a  state  other  than  that  in  Gratt.  (Va.)  299.  Compare  Cooke  v, 
which  the  suit  was  brought.  State  Nat.  Bank,  52  N.  Y.  96. 

8.  Which,  however,  like  the  Act  of  6.  Act  of  March  3,  1875,  18   U.  S. 

1789,  described  the  case  to  be  removed  Stat,  at  L.  470,  c.  137. 

as  "  a  suit "  between  a  citizen  of  the  7,  Fisk  v,   Henarie,  142  U.  S.  459; 

state  in  which  it  is  brought  and  a  citi-  Hanrick  v.   Hanrick,   153  U.  S.    197; 

zen  of  another  state,  instead  of  describ-  American  Bible  Soc.  v.  Grove,  loi  U. 

ing  it  as  in  the  Act  of  1867,  14  U.  S.  S.  610;    Hess  v,  Reynolds,  113  U.  S. 

Stat,  at  L.   558,   c.    196,   as  **  a    suit  73:    Baltimore,  etc.,  R.  Co.   v.  Bates, 

•    •    •    in  which  there  is  controversy  119  U.  S.  464;   Field  v,  Williams,  24 

between  "  such  parties.  Fed.   Rep.   513;   Melendy  v.   Currier, 

4.  Myers  v,  Swann,   107  U.  S.  546;  22  Fed.  Rep.  129;  Hobby ».  Allison,  13 

American  Bible  Soc.  v.  Price,  no  U.  Fed.   Rep.  401;   Johnson  v,  Johnson, 

S.  6i;  Hancock  v.  Holbrook,  119  U.  S.  13  Fed.  Rep.  193;    Farmers'  L.  &  T. 

586;    Rosenthal  v,  Coates,  148  U.  S.  Co.  v,  Chicago,  etc.,  R.  Co.,  9  Biss.  ^U. 

142;    Ex  p,    Andrews,    40    Ala.   639;  S.)  133;  Sims  v.  Sims,  17  Blatchf.  (U. 

Barch  v,  Davenport,  etc.,  R.  Co.,  46  S.)  369;  Cooke  v.  Ford,  2  Flipp.  (U.  S.) 
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The  Act  of  1 887-1 888  ^  allows  none  but  defendants  to  remove 
any  cause  whatever,*  and  by  new  regulations  of  removals  for 
prejudice  or  local  influence  supersedes  and  repeals  the  earlier 
statutes  upon  that  subject.'  Whether  this  act  permits  one  of 
two  or  more  defendants  to  remove  any  case  which  he  could  not 
have  removed  under  earlier  statutes  is  a  question  upon  which 
there  has  been  no  definite  expression  of  opinion  by  the  Supreme 
Court.*  One  of  the  Circuit  Courts  holds  that  all  of  the  defend- 
ants must  be  citizens  of  states  other  than  that  of  the  plaintiff, 
and  in  which  the  suit  is  brought.*  But  according  to  the  weight 
of  authority,  any  one  defendant,  being  a  citizen  of  another  state 
than  that  in  which  the  suit  is  brought,  who  is  jointly  sued  with 

22;    Dennis    v.    Alachua    County,     3  by  defendants  who  were  nonresidents 

Woods  (U.  S.)  683;    Hammond  v,  Bu-  of  the  state  where  the  suit  was  brought, 

chanan,  68  Ga.  728;  Sharp  v.  Gutcher,  although  other  defendants  were  resi- 

74  Ind.  357;  Barber  v.  St.  Louis,  etc.,  dents  and  citizens  of  the  same  state  as 

R.  Co.,  43  Iowa  223;  Stone  v.  Sargent,  the  plaintiff  (see  Fisk  v.  Henarie,  32 

129  Mass.  503;   Lang  v.  Lynch,  63  N.  Fed.  Rep.  4x7).     On  writ  of  error  the 

H.  243;  Nye  c.  Northern  Cent.  R.  Co.,  Supreme   Court  ordered   (he  cause  to 

24  Hun  (N.  Y.)  556;  Wickham  v.  Wick-  be  remanded  to  the  state  court,  but  on 

ham,  20  Hun  (N.  Y.)  239;  Bates  v.  Bal-  another  ground.     See    the   commenis 

timore,  etc.,  R.  Co.,  39  Ohio  St.  157.  on   this  case  in  Jackson,  etc.,  Co.  v. 

1.  24  U.  S.  Stat,  at  L.  552,  c.  373;  25  Pearson,  60  Fed.  Rep.  125.  See  also 
U.  S.  Stat,  at  L.  433,  c.  866.  Wilder  v.   Virginia,   etc..    Steel,    etc., 

2.  See  on  that  point,  as  to  removals  Co.,  46  Fed.  Rep.  682,  where  the  opin- 
for  prejudice  or  local  influence,  infra^  ion  was  written  by  Chief  Justice  Fuller. 
\.  17.  d.  Who  May  Remove  Suit,  5.  Eighth      Circuit.  —  Anderson      w. 

8.  Hanrick  v.   Hanrick,    153    U.   S.  Bowers,  43  Fed.  Rep.  321;    Durkee  v, 

197;    Fisk  V,  Henarie,   142  U.   S.  459;  Illinois  Cent.  R.  Co.,  81  Fed.  Rep.  i. 

Hobart  v.   Illinois  Cent.   R.   Co.,    81  Defendant    Frandnlently    Joined.  —  In 

Fed.    Rep.  5;    Minnick  v.  Union  Ins.  Durkee   v.   Illinois  Cent.    R.   Co.,   81 

Co.,  40  Fed.  Rep.  369;  South  worth  v.  Fed.  Rep.  i,  above  cited,  it  was  held 

Reid,   36  Fed.    Rep.   451;    Whelan   v.  that   where  the   petition  and  affidavit 

New  York,  etc.,  R.  Co.,  35  Fed.   Rep.  allege  that  a  codefendant  who  is  a  citi- 

849;  Short  f.  Chicago,  etc.,  R.  Co.,  34  zen  of  the  same  state  as  the  plaintiff 

Fed.    Rep.   226;    Mason    v.   Interstate  has  no  real  interest  in  the  controversy 

Consol.   St.    R.    Co.,    170    Mass.    382.  and  is  made  a  party  for  the  sole  pur- 

Contra^  Stix  v,  Keiih,  90  Ala.  121.  pose  of  preventing  a  removal  to  the 

The    Language   of   Uie   Act    is    that  federal  court,  his  presence  will  not  de- 

'*  where  a  suit  is  now  pending,  or  may  feat    the    jurisdiction    of    the   federal 

be    hereafter    brought,    in    any    state  court  unless  issue  be  joined  upon  the 

court,  in  which  there  is  a  controversy  allegations    and    they    be    disproved, 

between  a  citizen  of  the  state  in  which  See  upon  that  subject  supra^  p.  203. 

the  suit  is  brought  and  a  citizen  of  an-  Under  Prior  SemoTal  Act.  —  In  How- 

other  state,  any  defendant,  being  such  land  Coal,  etc.,   Works  v.   Brown,  13 

citizen  of  another  stale,  may   remove  Bush    (Ky.)    681,    the  court  declined 

such  suit,*'  etc.     24  Stat,  at  L.  553,  c.  to  construe  Rev.  Stat.  U.  S.,  §  639,  as 

373f  §  2;  25  Stat,  at  L.  435,  c.  866,  §  2.  authorizing  the  removal  of  a  suit  on 

4.  Hanrick  v,   Hanrick,    153    U.   S.  the  petition  of  one  defendant  who  was 

X97,  where   the  court  refrained   from  not  a  citizen  of  the  state  where  the  suit 

deciding   whether  one  of  several  de-  was  brought,  where  there  were  other 

fendants  could  remove  a  case  on  the  necessary  defendants  who  were  citizens 

ground  of  prejudice  and  local  influence  of  that  state  as  well  as  the  plaintiff, 

and    a    separable    controversy,    there  The  court  said  that  such  a  construction 

being  other  sufficient  reasons  in  that  would  render  that  provision  of  the  Act 

case  for  remanding  the  cause.     In  Fisk  of  Congress  unconstitutional.     See  also 

V.  Henarie,  142  U.  S.  459,  the  federal  Stephens  v.  Howe,  (N.  Y.   Super.  Ct. 

Circuit  Court  had  allowed  a  removal  Spec.  T.)  43  How.  Pr.  (N.  Y.)  134. 
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other  defendants,  citizens  of  the  same  state  as  the  plaintiffs,  may 
remove  the  suit  for  prejudice  or  local  influence,  even  though 
there  is  no  separable  controversy  between  the  plaintiff  or  plain- 
tiffs and  the  removing  defendant.*  The  real  party  defendant 
may  have  the  cause  removed  without  regard  to  the  citizenship  of 
other  defendants  whose  interests  are  nominal  or  adverse  to  the 
party  seeking  a  removal.* 


1.  Faurik  Circuit,  —  See  Wilder  v, 
Virginia,  etc.,  Steel,  etc.,  Co.,  46  Fed. 
Rep.  679, //r  Chief  Justice  Fuller,  gen- 
erally coosidered  as  impliedly  sustain- 
lag  this  7ie«7. 

Fifth   Circuit,  —  Haire  v.   Rome  R. 


language  of  the  Act  of  1867,  14  U.  S. 
Stat,  a!  L.  558,  c.  196.  Bat  it  was 
never  decided  under  the  Act  of  1867 
that  the  presence  of  an  alien  in  the 
suit  was  fatal  to  a  removal  for  any 
other*  reason  than  was  the  presence  of  a 


Co.,  57  Fed.  Rep  321, /^r  Newman,  J.,     codefendant  who  was  a  ciiizea  of  the 
holding  that  one  defendant   may  thus    state  in  which   the   suit  was  brought. 


remo/e  the  case  whether  there  is  a 
separable  controversy  or  not;  Gann  v. 
North iistern  R.  Co.,  57  Fed.  Rep.  420. 
/^r  Justice  Lamar. 

Sixth     Ci>^«i/.  —  Whelan     v.     New 
York,  etc.,  R.  Co.,  35  Fed.   Rep.  849, 


Now,  since  the  cases  cited  at  the  head  of 
this  note  remove  the  last  objection,  it 
would  seem  that  (he  presence  of  an 
alien  defendant  should  not  prevent  a 
removal  by  a  codefendant  citizen  of  a 
state  other  than  that  in  which  the  suit 


/^r  Jackson,  J.,  the  leading  case  on  this  is  brought.  In  Thouron  v.  East  Ten- 
point;  Jackson,  etc.,  Co.  v,  Pearson,  nessee,  etc.,  R.  Co.,  38  Fed.  Rep.  673, 
60  Fid.  Rep.  113;  Hall  v,  Chattanooga    one  of  the  plaintiffs  was  an  alien  and 


Agricjltaral  Works,  48  Fed.  Rep.  599; 
Olds  Wagon  Works  v.  Benedict,  67 
Fed.  Rep.  i;  Tod  v,  Cleveland,  etc., 
R.  C0..65  Fed.  Rep.  147;  Huskins  v. 
Cincinnati,  etc.,  R.  Co.,  37  Fed.  Rep, 
507;  Thouron  v.  Cast  Tennessee,  etc., 
R.  Co..  33  Fed  Rep.  676;  Detroit  v. 
Detroit  City  R.  Co.,  54  Fed.  Rep.  i. 

Seventh      Circuit.  —  See      Bane      v, 
Keefer,  66  Fed.  Rep.  610. 


the  other  was  not  a  citizen  of  the  state 
where  the  suit  was  brought.  The  suit 
was  held  not  to  be  removable,  but 
the  giound  of  the  decision  was  that  the 
plaintiffs  were  not  both  citizens  of  the 
state  where  the  suit  was  brought.  The 
fact  that  one  of  them  was  an  alien 
was  no  further  noticed  in  the  opinion. 
In  Cohn  v,  Louisville,  etc..  R.  Co.,  39 
Fed.    Rep.    227,    the  plaintiff    was    an 


Ninth  Circuit,  —  Fisk  v.  Henarie,  32     alien,  and  of  course  the  suit  was  not 


Fed.  Rep.  417;  Bonner  v.  Msikle,  77 
Fed.  Rep.  489;  Tacoma  v,  Wright, 
84  Fed.  Rep.  836. 

North  Carolina,  —  Daird  v.  Rich- 
m^ii  etc.,  R.  Co.,  113  M.  Cir.  610. 

Oae  of  the  Defendants  an  Alien.  —  Sec- 
tion 639  of  the  United  States  Revised 
Staiuies  provided  for  removal  on  the 


removable.  See  supra,  p.  240,  note  2. 
And  the  cases  cited  infra,  p.  249,  note  2, 
simply  hold  that  an  alien  cannot  re- 
move the  cause,  which  is  aside  from 
the  point  here  considered. 

3.  Reeves  v.  Corning,  51  Fed.  Rep. 
778,  per  Baker,  J  .  where  it  appeared 
that  the  codefendant,  who  was  a  citizen 


ground  of  local  prejudice"  when  a  >msV  of  the  same  state  as  the  plaintiff,   was 

is   between    a   citizen   of   the    state   in  either  a  mere  stakeholder  or  interested 

which  it  is  brought  and  a  citizen  of  an-  adversely  to  the  defendant;  Calloway 

other  state,"   and  it    was  quite  clear,  v.  Ore   Knob  Copper  Co.,  74  N.   Car. 

th^jgh  never  expressly  decided,  that  200.     S^e  also  supra,  p.  197. 
the    presence    of    an    alien    party  on        Under  the  Prior  **  Loml  Frejndioe "  Aeti 

either  side  of  the  suit  wjuld  prevent  a  the  presence  on  the  same  side  with  the 

removal.     See  Grand  Trunk  R.  Co.  v,  party  seeking  removal,  of  parties  whose 

Tnriichell,  59  Fed.  Rep.  727;    Burling-  citizenship  was  the  same  as  that  of  the 

ton,  etc.,  R.   Co.  v.  Dunn,   122  U.  S.  opposite  party,  did  not  pievent  a  re- 

513*.   Voung  V,  Parker,  132  U.  S.  267.  moval   if   such   parties  were  unneces- 

The  Act  of  1887-1888  provides  for  re-  sary,  or   merely   formal,  Calloway   v, 

moval  of  a  suit"  in  which  there  is  a  Ore  Knob  Copper  Co..  74  N.  Car.  200; 

controversy  between  **  etc.     24  U.  S.  Stat,  or  if  their  interests  were  adverse  to  the 

at  L.  553,  c.  373,  §  2;  25  U.  S.  Stat,  at  party     seeking     removal,    Swann    r. 

L.  435>  c.  866,  %  2.     This  was  also  the  Myers,  79  N.  Car.  loi. 
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(3)  Afnount  in  Dispute.  — The  clause  in  the  Act  of  1887-1888 
allowing  a  removal  for  prejudice  or  local  influence  does  not  name 
any  amount  as  requisite/  but  it  is  settled  by  the  Supreme  Court 
that  the  matter  in  dispute  must  exceed,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  two  thousand  dollars.* 

b.  Nature  of  Prejudice,  etc.,  Required  —  (i)  In  General. 

—  **  Prejudice  or  locad  influence"  authorizing  the  removal  of 
the  cause  must  be  such  that  the  defendant  ''  will  not  be  able  to 
obtain  justice  "  in  the  state  courts.'  It  may  relate  to  the  person 
of  the  litigant  or  to  the  subject-matter  of  the  litigation,  but  in 
either  case  there  must  exist  improper  bias,  partiality,  unreason- 
able predilection,  or  hostility  in  the  local  community  or  courts.* 

1.  24  U.  S.  Stat,  at  L.  553,  c.  373,  lary.  —  The  evidence  necessary  to  sup- 

§2;    25  U.  S.  Stat,  at   L.  435,  c.  866,  port  the  federal  jurisdiction  does  not 

§  2.  have  to  prove  morally  that  the  defend- 

8.  In  re  Pennsylvania  Co.,  137  U.  S.  ant  cannot  obtain  a  just  decision  in  the 

451,  where   the  court  arrived  at  this  state  court.     The  existence  of  local  in- 

conclusion  upon  careful  consideration  fluence  and  its  natural    tendency    to 

of  the  several  sections  of  the  Act  of  operate  upon  the  court  being  shown, 

1887-1888  in  connection  with  the  prior  the  tribunal  may  be  deemed  to  be  one 

acts  on  the  subject  of  removal  for  local  in  which,  in  the  sense  of  the  removal 

prejudice.     Followed  in  Tod  v,  Cleve-  statute,    justice    cannot  be    obtained, 

land,  etc.,   R.   Co.,  65  Fed.   Rep.  145,  Tacoma  v.  Wright,  84  Fed.   Rep.  836; 

>rhere  the  case  was  remanded  because  Detroit  v.  Detroit  City  R.  Co.,  54  Fed. 

the  amount  in  controversy  did  not  ap-  Rep.  i. 

pear  in  the  petition  or  affidavit  or  else-  4.  Per  Jackson,  J.,  in  Adelbert  Col- 

where  in  the  record.     For  other  cases  lege  v,  Toledo,  etc.,  R.  Co.,  47  Fed.  Rep. 

in  the  federal  Circuit  Courts  and  in  the  843,  where  it  was  also  said  that  "  the 

state  courts  holding  the  same  way,  see  term  '  local  influence,*  if   not  synonv- 

Roraback  v.  Pennsylvania  Co.,  42  Fed.  mous    with    *  prejudice,*     manifestly 

Rep.  420;  Carson,  etc.,  Lumber  Co.  v,  refers  to  an  improper  influence  exerted 

Holtzclaw,  39  Fed.  Rep.  579;    Malone  by  or  existing  in  favor  of  one  side,  or 

V.    Richmond,   etc.,    R.   Co.,   35    Fed.  against  the  other,  which  will  prevent 

Rep.  625;  Bierbower  v.  Miller,  30  Neb.  the  latter  from  obtaining  justice  in  ihe 

161;  Tucker  v,  Inter-States  L.  Assoc,  state  courts.*' 

112   N.   Car.    797.     Contra^   now  over-  **  There  may  be  a  prejudice  in  favor 

ruled^  Fales  v,  Chicago,  etc.,  R.  Co.,  32  of  his  adversary  that  would  be  as  much 

Fed.  Rep.  673;  McDermott  ?/.  Chicago,  in  his  way  of  obtaining  justice  as  a 

etc.,  R   Co.,  38  Fed.  Rep.  529,  holding  prejudice  against  himself.     The  preju- 

that  the  amount  in   dispute  was  not  dice  and  local  influence  mentioned  in 

material ;      Frishman      v.      Insurance  the  statute  is  not  merely  a  prejudice 

Companies,  41  Fed.  Rep.  449.  or  influence  primarily  existing  against 

8.  Act  of  1887-1888,  24  U.  S.  Stat,  at  the  party  seeking  a  removal.  It  in- 
L.  553.  c-  373.  §  2;  25  U.  S.  Stat,  at  L.  eludes  as  well  that  prejudice  in  favor 
435,  c.  866,  §  2,  requiring  that  it  shall  of  his  adversary  which  may  arise  from 
be  made  to  appear  to  the  Circuit  Court  the  fact  that  he  is  long  resident  and 
**  that  from  prejudice  or  local  influence  favorably  known  in  the  community.** 
he  will  not  be  able  to  obtain  justice  in  Per  Deady,  J.,  in  Neale  v.  Foster,  31 
such  state  court'*  —  which  was  the  Fed.  Rep.  53,  quoted  and  applied  as 
language  of  the  earlier  local  prejudice  **  exactly  in  point  *'  in  Smith  v.  Crosby 
acts  —  •' or  in  any  other  state  court  to  Lumber  Co.,  46  Fed.  Rep.  819,  and 
which  the  said  defendant  may,  under  also  quoted  with  approval  in  Paiks  v. 
the  laws  of  the  state,  have  the  right,  Southern  R.  Co.,  90  Fed.  Rep.  3. 
on  account  of  such  prejudice  or  local  Iiistanoei  of  Casw  Held  Bemoyable. — 
influence,  to  remove  said  cause."  The  In  Smith  v,  Crosby  Lumber  Co.,  46 
part  last  quoted  was  not  in  the  earlier  Fed.  Rep.  819,  an  application  for  re- 
acts, moval  was  granted  by  Reed,  J.,  upon 

Moral  Certainty  of  I^jostioe  Not  Veeai-  affidavits   averring    substantially    the 
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In  one  case  the  court  associated  '*  local  influence  "  with  the  plain- 
tiff, and  *'  prejudice  "  with  the  defendant.*  However  that  may 
be,  the  existence  of  either  will  suffice  as  a  ground  for  removal, 
since  the  terms  are  connected  by  the  disjunctive.* 

(2)  Prejudice  of  Judges,  —  The  prejudice  or  local  influence  most 

frequently  urged  as  a  ground  for  removal  is  that  which  would 
operate  upon  a  jury;  but  the  clause  of  the  removal  act  relates 

existence  of  a  widespread  prejudice  ciation  of  the  defendant  and  his  asso- 
among  the  citizens  of  the  county  ciates,  on  account  of  the  transactions 
against  the  defendant,  a  general  sym-  out  of  which  the  lawsuit  arose,  and 
pathy  for  the  plaintiff,  and  particularly  that  there  was  in  the  minds  of  a  great 
for  his  father,  both  of  whom  had  many  number  of  the  citizens  a  strong  belief 
friends  throughout  the  county,  and  that  the  people  of  the  city  had  been  de- 
had  been  well-known  business  men,  frauded  in  those  transactions,  and  a 
and  were  generally  supposed  to  have  disposition  to  hold  the  defendant  re- 
been  ruined  financially  through  their  sponsible  therefor.  It  was  also  argued 
rehtions  with  the  defendant  corpora-  that  the  amount  at  stake  in  the  litiga- 
tioa,  the  affidavits  showing  that  opin-  tion  was  so  large  in  proportion  to  the 
ions  hostile  to  the  defendant  were  amount  of  taxes  annually  collected  in 
frequently  expressed,  etc.  the  city  that  every  taxpayer  of  the  city 

In  Hal]  V.  Chattanooga  Agricultural  and  county  had  a  direct  pecuniary  in- 

Works.  48  Fed.  Rep.  599,   which   was  terest  sufficient  in  amount  to  create  a 

an  equity  case,   the  defendant's   affi-  presumption  of  bias, 

davit    alleged    that   the   plaintififs    in-  Instances  of  Cases  Held   Not  SemoT- 

tended  to  demand  a  jury  trial  in  order  able. —  In  Dennison  v.  Brown,  38  Fed. 

10  appeal  to  the  prejudice  of  the  jurors  Rep.  535,  where  the  affidavit  alleged 

against  the  defendant  corporation  and  that  the  defendant   was  a  stranger  in 

its  nonresident  stockholders.     It  con-  the  county  and  that  the  plaintiff  was 

tained  further  averments  of  facts  tend-  well  known  there  as  a  lawyer,  politi- 

iog  to  show  prejudice,  and  the  court  cian,  and  ex-candidate  for  the  office  of 

fonnd  averments  in  the  plaintiff's  bill  attorney-general,  Wallace,  J.,  held  that 

which  lent  support  to  the  averments  of  there     was    clearly    no    ground    for 

the  affidavit.     The  application  for  re-  removal, 

moval  was  granted  by  Key,  J.  In  Carson,  etc.,  Lumber  Co.  v.  Holtz- 

In  Herndon  v.  Southern  R.  Co.,  76  claw,  39  Fed.  Rep.  885,  Thayer,  J.,  de- 
Fed.  Rep.  398,  a  removal  was  ordered  nied  an  application  for  removal  on 
by  Seymour,  J.,  upon  conflicting  affi-  conflicting  affidavits  in  a  case  which 
davits  epitomized  in  the  opinion  of  the  was  not  calculated  to  excite  or  affect 
court,  which  were  held  sufficient  to  any  special  or  local  interest, 
show  a  local  hostility  to  the  defendant  1.  In  Herndon  v.  Southern  R.  Co., 
railroad  company,  though  the  preju-  76  Fed.  Rep.  398,  Seymour,  J.,  said: 
dice  was  perhaps  **  unknown  to  very  **  Upon  reading  the  affidavits  in  this 
many  of  the  good  citizens  "  of  the  case  I  have  not  been  convinced  that 
county.  The  court's  reluctance  to  the  local  influence  of  plaintiff  is  such 
order  a  removal  was  lessened  by*'  the  as  constitutes  a  sufficient  cause  for  re- 
fact  that  no  serious  delay,  expense,  or  moval.  I  am,  however,  of  the  opinion 
inconvenience "  could  result,  as  the  that  the  action  should  be  removed  on 
federal  court  would  sit  not  far  from  the  ground  of  local  prejudice  "  against 
the  place  where  the  state  court  would  the  defendant, 
have  been  held.  2.  **  If  there  be  local  prejudice  the 

In  Tacoma  v.  Wright,  84  Fed.  Rep.  cause  may  be  removed,  or  if  no  local 
836,  a  suit  in  equity,  the  court  granted  prejudice  exists,  and  there  be  local  in- 
a  removal  upon  affidavits  '*  made  by  fluence  so  powerful  and  operative  as 
reputable  persons,  who  are  well  in-  to  prevent  the  defendant  from  obtain- 
formed,  and  in  whom  this  court  has  ing  justice,  he  may  remove.  If  there 
confidence,"  tending  to  prove  that  in  be  prejudice  against  the  defendant,  or 
the  city  of  Tacoma  during  several  if  the  influence  and  power  of  the  plain- 
years  preceding  the  commencement  of  tiff  or  any  other  local  influence  domi- 
tbe  suit  there  had  been  public  denun-  nate  the    public    mind    at    the   place 
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to  suits  both  at  law  and  in  equity,^  and  authorizes  the  removal 
of  a  suit  upon  a  proper  showing  of  the  prejudice  of  judges,*  even 
where  the  issue  to  be  decided  in  the  state  court  is  one  of  pure 
law.'     However,  to  warrant  removal  of  cases  triable  by  the  court 

where  the  suit  is  instituted,  so  that  he  sufficient  which  did  not  tend  to  prove 

cannot  have  justice,  the  cause  may  be  that  the  decision  of  the  Supreme  Court 

removed."    Fer  Key,  J.,  in  Huskins  would  also  be  affected  by  prejudice  and 

V.   Cincinnati,   etc.,    R.   Co.,   37    Fed.  local  influence,  he  said:    "  We  do  not 

Rep.  507.  agree  in   this   view.     It  rests  on   the 

1.  Act  of  1887-1888,  24  U.  S.  Sut.  at  false  premise  that  no  injury  is  done  to 

L-  553*  c-  373»  §3*1  35  U.  S.  Stat,  at  L.  a  party  litigant  when  a  court  of  origi- 

435,  c.  866,  ^3,  so  construed  in  Detroit  nal  jursidiction,  swayed  by  prejudice 

V,  Detroit  City  R.  Co.,  54  Fed.  Rep.  5.  or    local    influence,     decides    a    case 

Tacoma  v.  Wright,  84  Fed.  Rep  836,  is  against  him,  if  the  case  involves  only 

also    an    instance    of    removed  of  an  an  appealal>le  question  of  law.     He  is 

equity  case.  entitled  on  general  principles  to  have 

An  Approved  Precedent  of  a  Yorified  his  rights  justly  determined  in  every 

Petition  for  removal  in  an  equity  case  tribunal   whose  aid  or  protection  the 

will  be  found  in  Bonner  v.  Meikle,  77  law  gives  him,  no  matter  whether  the 

Fed.  Rep.  485,  where  a  removal  was  judgment   is  to  depend  on    disputed 

ordered.  facts  or  law.     It  is  an  injustice  to  him 

8.  Bonner  v.  Meikle,  77  Fed.  Rep.  to  be  compelled  to  appeal  to  a  higher 
485,  was  an  action  by  code  complaint  court  to  right  a  wrong  done  him  by  the 
praying  for  a  decree  quieting  title  and  prejudice  of  the  trial  judge.*'  Compare 
also  for  a  judgment  for  damages.  It  Duncan  v.  Gegan,  loi  U.  S.  810,  a 
does  not  appear  whether  the  case  was  foreclosure  case  which  had  proceeded 
to  be  tried  by  the  court  or  by  a  jury,  to  a  decree  before  the  petition  for  re- 
but prejudice  of  the  state  judges  was  moval  vias  filed  under  the  former  re- 
alleged. A  removal  was  granted  by  moval  act,  where  the  court  said :  "We 
Hawley,  J.,  on  averments  substantially  confess  it  is  not  easy  to  see  how  a 
set  forth  m  the  statement  of  the  case,  party  could  swear  to  his  belief  that 
showing  inflammatory  public  speeches,  from  prejudice  or  local  influence  he 
inimical  discussions  of  the  defendants*  could  not  obtain  justice  in  the  state 
rights  '*  by  stage  drivers,  public  car-  court,  when  all  that  court  had  to  do 
riers,  bar  and  saloon  keepers,  and  was  to  divide  the  proceeds  of  a  sale  by 
others  throughout  said  county,"  etc.  paying  them  out  in  a  certain  way,  and 

Where  the  State  Judge  Disregardi  an  as  to  which  there  was  apparently, no 

Order  of  Bemoval  duly  made  and  served  possible  chance  of  dispute."     See  also 

upon  him,  and   proceeds  to  trial  and  Duff  v.   Duff,   31   Fed.  Rep.  773.     In 

judgment  in  the  cause,  it  is  very  strong  Miller  v.  Finn,  i  Neb.  257,  the  court 

proof    of    his    prejudice.     Walcoti    v.  pronounced  absurd  the  proposition  that 

Watson,  46  Fed.  Rep.  529.  prejudice  or  local  influence  could  be 

8.  Detroit  v.  Detroit  City  R.  Co.,  54  predicated  of  a  court  of  final  appellate 

Fed.  Rep.  i,  was  a  bill  in  equity  by  the  jurisdiction. 

city  of  Detroit  to  obtain  a  decree  that  Sefnsal  to  Follow  Federal  Beeliions.  — 
the  franchise  of  the  defendant  railroad  The  refusal  of  the  Supreme  Court  of  a 
company  had  expired  by  virtue  of  a  state  to  recognize  or  follow  the  adjudi- 
limitation  in  the  state  constitution,  and  cation  of  the  Supreme  Court  of  the 
to  enjoin  the  defendant  from  further  United  States  on  the  question  of  the 
occupation  of  the  streets  of  the  city,  lien  of  certain  railroad  equipment 
Taft,  J.,  said:  "  We  do  not  see  why'a  bonds  does  not  show  prejudice  or  local 
judge,  if  influenced  improperly  against  influence  which  will  justify  the  re- 
a  party,  may  not  yield  to  such  influ-  moval  of  another  suit  in  the  state  court 
ence  as  well  in  his  decisions  of  legal  involving  the  same  question.  Adel- 
questtons  as  in  his  conclusions  of  fact.**  bert  College  v,  Toledo,  etc.,  R.  Co.,  47 
And  replying  to  the  contention  that  Fed.  Rep.  844,  where  Jackson,  J., 
inasmuch  as  the  defendant  could  carry  said:  '*  If  in  any  case  a  state  court's 
the  case  to  the  Supreme  Court  of  the  decision  can  be  made  the  ground  of  re- 
state in  the  event  of  an  adverse  decree,  moval,  it  must  be  alleged  and  shown 
and  therefore  that  no  showing  could  be  that  such  decision  proceeded  not  from 
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the  inflammatory  state  of  public  opinion  or  other  indicia  of  preju- 
dice must  be  extraordinary.^  In  states  having  an  elective 
judiciary,  the  fact  that  local  prejudice  may  affect  the  electoral 
constituency  is  not  alone  a  sufficient  ground  for  removal;*  but 
the  fact  is  of  great  importance  where  the  infected  community  is 
the  plaintiff  in  the  suit.' 

(3)  Prejudice  Avoidable  by  Change  of  Venue  or  Judge  —  Cliuige 
of  Yoniu.  —  The  obnoxious  prejudice  or  local  influence  must  affect 
every  state  court  to  which  the  defendant  has  a  right  to  remove 
the  cause  on  that  ground."^    It  is  held  in  some  of  the  circuits 

error  or  mistatce  of  law,  but  from  that  stances,  judges  elected  by  a  community 

improper  bias  or  unreasonable  predi-  must  be  presumed  to  be  affected  by  a 

lection   which  constitutes   ihe  *  preju-  prejudice  shown  to  pervade  that  entire 

dice  '  or*  local  influence  *  contemplated  community,  so  as  to  make  it  unjust  to 

by  the  law."     See  also  In  re  Breckin-  compel  a  nonresident  to  try  his  contro- 

n<lS»Ct  31  ^ch.  489.  versy  with  the  community  before  its 

1.  In  TurnbuU  Wagon  Co.  v.  Linthi-  own  judges." 
cum  Carriage  Co.,  80  Fed.  Rep.  4,  an  4.  See  the  language  of  the  statute 
equity  case,  a  removal  was  denied  on  quoted  supra^  p.  344,  note  3. 
affidavits  showing  a  remark  by  the  In  Rike  v,  Floyd.  42  Fed.  Rep.  247, 
judge,  possibly  indiscreet,  but  evincing  the  affidavit  was  held  insufficient  be- 
no  real  bias,  and  affidavits  about  news-  cause  it  made  no  showing  as  to  preju- 
paper  publications  in  the  county,  de-  dice  or  local  influence  in  counties  to 
nouncing  the  defendants  for  alleged  which  the  cause  might  be  removed,  al- 
fraudulent  transactions.  "  It  has  not  though  the  state  law  left  the  removal 
come  to  this,"  said  the  court,  "  that  the  to  the  discretion  of  the  court, 
federal  courts  will  remove  cases  merely  In  Robison  v.  Hardy,  38  Fed.  Rep. 
because  of  newspaper  articles  denun-  49,  Blodgett,  J.,  denied  an  application 
ciatory  of  individuals."  See  also  Rike  for  removal  because  the  showing  of 
V.  Floyd,  42  Fed.  Rep.  247,  where  re-  prejudice,  etc.,  in  other  counties  was 
moval  of  a  chancery  case  to  be  tried  by  insufficient,  although  the  state  statute 
the  court  was  denied.  authorizing  a  change  of  venue  appar- 

8.  Turnbull   Wagon   Co.   v.    Linthi-  ently   left  it  to*the  discretion  of  the 

cum    Carriage   Co.,   80  Fed.    Rep.   4,  court.     See  also  Amy  v.  Manning,  38 

where  Hammond,  J.,  said  that  the  case  Fed.  Rep.  537. 

of  Detroit  v,  Detroit  City  R.  Co.,  54  [f  the  state  law  gives  to  the  def end- 
Fed.  Rep.  I,  "  does  not  decide  any  such  ant  an  absolute  right  to  a  change  of 
doctrine."  venue,  the  showing  of  prejudice  in  the 

8.  In  Detroit  v.  Detroit  City  R.  Co.,  other    state    courts     must    be    made. 

54  Fed.  Rep.  i,  described  supra^  p.  246,  Southworth  v,  Reid,  36  Fed.  Rep.  454, 

note    3,   the    removal   was    sustained  where  Bunn,  J.,  said  that  in  view  of 

upon  an  affidavit  convincing  the  court  the   law  of  Wisconsin  it  would  rarely 

that  the  citizens  of  the  city  where  the  happen  that  a  proper  case  for  removal 

cause  was  to  be  tried  were  prejudiced  of  a  cause  from  that  state  could  be 

against  the  defendants,  and  had  pre-  made.     In  Maher  v.  Tower  Hotel  Co., 

judged  the  case  against  them,  and  that  9.^  Fed.  Rep.  225,  the  court  remarked 

a  decision  by  the  court  in  favor  of  the  that  there  was  no  proper  showing  as  to 

defendants  would  cause  many  electors  prejudice,  etc.,  in  other  courts  of  the 

to  vote  at  the  approaching  judicial  elec-  state  (Illinois). 

tion  against  the  re-election  of  the  j  udge  Pnqjndloe  Sufficiently  CKhown.  —  In  Wal- 

rendering  such   decision,  although   it  cott  v.  Watson,  46  Fed.  Rep.  529,  the 

does   not  appear  in  the  report  of  the  case  had  been  effectually  removed  by 

case  that  any  particular  judge  was  a  an  order  duly  made  and  served  upon 

candidate  for  re-election.     The  pith  of  the  judge  of  the  state  court.     Never- 

tbe  case  seems  to  be  in  the  last  clause  theless  the  state  judge  proceeded  to  try 

of  the   following  quotation   from    the  the     case,     and     rendered    judgment 

opinion  of  the  court,  per  Taft,  J.,  hold-  against  the  party  who  had  petitioned  for 

lag  that  "  under  extraordinary  circnm-  removal.     By  the  state  law  each  judge 
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that  this  condition  is  inoperative  where  a  change  of  venue  is 
merely  discretionary  with  the  state  court. ^ 

COuukge  of  Judge.  —  When  the  defendant  cannot  demand  a  change 
of  judge  as  a  matter  of  right,  the  fact  that  the  state  judge  has  a 
discretionary  power  to  invite  a  judge  of  another  circuit  or  county 
to  hear  the  case  will  not  affect  the  question  of  removal.* 

c.  Between  Whom  Prejudice,  etc..  Must  Exist. — The 
prejudice  or  local  influence  contemplated  by  the  statute  is  only 
that  between  adverse  parties  to  the  suit.' 

d.  Who  May  Remove  Suit.  —  a  FUintur  cannot  Bemove  the  caut 

for  prejudice  or  local  influence.*     It  can  be  removed  only  by  a 

had  power  to  hold  court  in  any  county  4.  Campbells.  Collins,  62  Fed.  Rep. 
of  the  state.  Hawley,  J.,  in  denying  a  849  {following  Fisk  v.  Henarie,  32  Fed, 
motion  to  remand,  said:  '*  The  fact  Rep.  417],  where  the  petition  for  re- 
that  the  same  judge  who  tried  this  case  moval  was  filed  upon  the  mistaken 
after  the  order  of  removal  was  made  theory  that  the  words  in  the  removal 
to  this  court  was  authorized  to  hold  act  of  1887-1888,  **  at  any  time  before 
court  in  any  county  of  the  state,  and  the  trial  of  any  suit  which  is  now  pend- 
might  have  presided  at  the  trial  if  this  ing  in  any  Circuit  Court  or  may  here- 
cause  had  been  removed  to  any  other  after  be  entered  therein,  and  which  has 
county  in  the  state,  is,  under  the  facts  been  removed  to  said  court  from  a 
presented  in  this  case,  of  itself  suffi-  state  court  on  the  affidavit  of  any  party 
cient  upon  this  point  to  justify  the  plaintiff,"  etc.,  amounted  to  a  grant  by 
order  of  removal;"  as  against  an  ob-  implication  to  the  plaintiff  of  a  right  to 
jection  that  justice  might  be  obtained  remove  a  cause  in  the  same  way  as  a 
in  some  "  other  Ftate  court."  defendant  may  remove  under  the  pro- 
It  Tacoma  v.  Wright,  84  Fed.  Rep.  visionsof  the  next  preceding  paragraph 
836  [cfiticising  Rike  v.  Floyd,  42  Fed.  of  the  same  act;  Meyer  Bros.  Drug 
Rep.  248],  where  the  court  said:  Co.  z^.  Malm,  47  Kan.  762,  holding  that 
**  State  laws  which  merely  authorize  a  the  plaintiff  could  not  remove  the  cause 
change  of  venue  without  giving  to  a  though  he  was  a  nonresident  and  a  cit- 
defendant  the  right  to  remove  a  cause  izen  of  another  state.  See  the  Act  of 
are  not  to  be  considered  as  affecting  in  1887/-1888.  quoted  in  the  following  note. 
any  way  a  defendant's  right  to  remove  Defendant  Piling  Gross-biU  in  federal 
a  cause  into  a  United  States  Circuit  Conrt.  —  Where  the  cau&e  is  removed 
Court;"  Smith  V.  Crosby  Lumber  Co.,  by  a  defendant  in  a  suit  in  equity 
46  Fed.  Rep.  824;  Herndon  v.  South-  wherein  the  bill  seeks  affirmative  relief 
ern  R.  Co.,  73  Fed.  Rep.  308;  Bonner  against  him,  and  he  files  a  cross-bill  in 
V.  Meikle,  77  Fed.  Rep.  485.  the  federal  court  seeking  affirmative 
8.  Detroit  v,  Detroit  City  R.  Co.,  54  relief,  the  cause  will  not  be  lemanded 
Fed.  Rep.  i.  Whether  a  statutory  on  the  theory  that  he  has  thus  become 
provision  that  another  judge  may  be  a  plaintiff  instead  of  a  defendant, 
designated  when  an  objection  is  tenable  Jackson,  etc.,  Co.  v.  Pearson,  60  Fed. 
against  the  one  before  whom  the  rase  Rep.  113. 

is   pending  can    be   regarded  as   ma-  A  Claimant  Against  a  Cennty,  where  a 

terially  affecting  the  right  of  removal  taxpayer  appeals  from  an  allowance  of 

was  left  undecided  in  Turnbull  Wagon  the  claim  by  county  supervisors  under 

Co.  V.  Linthicum  Carriage  Co.,  80  Fed.  the  provisions  of  the  Nebraska  statute. 

Rep.  4.  is  a   plaintiff   in   the    appeal,   though 

8.  "  Beyond  doubt  the  existing  act  appellee  by  the  express  terms  of  the 

[of  1887-1888],    like  every   act   which  statute,  and  cannot  remove  the  case, 

preceded  it,    does  not  authorize   one  Tullock  v.  Webster  County,  40  Fed. 

defendant   to  remove  a  suit  into  the  Rep.  706. 

Circuit  Court  of  the  United  States  from  Prior  Semoyal  Acts.  —  Under  the  Act 

a  state  court  upon  the  ground  of  preju-  of  1867,  14  U.  S.  Stat,  at  L.  558,  c.  196, 

dice  or  local  influence  between  himself  and  under  Rev.  Stat.  U.  S.,  §  639,  re- 

and  other  defendants."      Hanrick   v.  moval  could  be 'had  by  the  plaintiff  as 

Hanrick,  153  U.  S.  197.  well  as  by  the  defendant,  if  he  was  not 
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defendant.*     He  must  also  be  a  citizen  —  an  alien,  whether  a 

natural  person  or  a  corporation,  cannot  remove  the  cause  on  this 
ground  ^ —  and  a  citizen  of  a  state  '  other  than  that  in  which  the 
suit  is  brought.'* 

A  Corporatioii  Defendant  has  the  same  privilege  of  removing  the  suit 
as  a  natural  person.' 

a  citizen  of  the  state  in  which  the  suit  which  could  in  no  wise  have  affected 

was  brought.     Neale  v.  Foster,  31  Fed.  his  rights  had  he  kept  aloof  from  the 

Rep*  53:  Delaware  County  v.  Diebold  controversy.      Williams    v.   Williams, 

Safe,  etc.,  Co.,   133  U.  S.  473;  Akerly  24  La.  Ann.   55.     See  also  Martin  v, 

V.  Vilas,  I  Abb.  (U.  S.)  2S4;  Sands  v.  Coons,  24  La.  Ann.  169. 

Smith,    I   Abb.   (U.   S.)  368;  Meadow  8.  New    Orleans,    etc.,    R.    Co.    v. 

Valley  Min.  Co.  v.  Dodds,  7  Nev.  143.  Rabasse,  44  La.  Ann.  178;  Dahlonega 

Bnt  a  plaintiff  who  was  a  citizen  of  the  Co.    v,   Frank    W.    Hall   Merchandise 

state  where  the  suit  was  brought  could  Co.,  88  Ga.  339.     See  the  language  of 

not  remove  it.     Hurst  v.  Western,  etc.,  the   statute   quoted   in   the   preceding 

R.  Co.,  93  U.  S.  71.  note. 

1.  Act  of   March   3,   1887,  24  U.  S.  An  Unnatoraliied  Indian  residing  with 

Stat,  at  L.  553,  c.  373,  §  2;  Act  of  Aug.  his  tribe  within  the  limits  of  the  United 

13,  18S8,  25  U.  S.  Stat.  atL.  435,c.  866,  States  is  not  a  citizen  and  cannot  re- 

§a.  which  provides  for  removal  only  move  a  suit  on  the  ground  of  prejudice 

by  *"  any  defendant,  being  such  citizen  or  local  influences.    Paul  v,  Chilsoquie, 

of  another  stace."  70  Fed.  Rep.  401. 

Ooanterdaim  ConTerting  Plaintiff  into  Prior  SemoTal  Acts.  —  Under  the  Act 
Defendant.  —  In  Carson,  etc.,  Lumber  of  1867,  14  U.  S.  Stat,  at  L.  559,  c.  196, 
Co.  V.  Holtzclaw,  39  Fed.  Rep.  578,  it  which  provided  for  removal  by  **  such 
was  held  that  a  nonresident  plaintiff  citizen  of  another  state,"  it  was  self- 
suing  in  the  state  court  against  whom  evident  that  an  alien  could  not  remove 
a  counterclaim  is  brought  13 a'*  defend-  it.  King  v.  Cornell,  106  U.  S.  395; 
ant "  within  the  provisions  of  the  act  Crane  v.  Reeder,  28  Mich.  527,  30 
and  entitled  to  a  removal  so  far  as  his  Mich.  460;  Stinson  v.  St.  Paul,  etc.,  R. 
attitude  to  the  case  is  concerned.  The  Co.,  20  Minn.  492.  Likewise  under 
same  ruling  was  made  in  Walcott  v.  Rev.  Stat.  U.  S.,  §  639,  subdiv.  3, 
Watson,  46  Fed.  Rep.  529,  where  the  which  provided  that "  when  a  suit  is 
defendant  in  his  answer  set  up  a  coun-  between  a  citizen  of  the  state  in  which 
terclaim  upon  which  he  might  have  it  is  brought  and  a  citizen  of  another 
sned  the  plaintiff  and  obtained  affirma-  state,  it  may  be  so  removed  on  the 
live  relief.  Distinguishing  West  v,  petition  of  the  latter."  Grand  Trunk 
Aurora  City,  6  Wa11.(U.  S.)  141,  on  the  R.  Co.  v,  Twitchell,  59  Fed.  Rep.  727; 
ground  that  in  the  latter  case  the  de-  Burlington,  etc.,  R.  Co.  v,  Dunn,  122 
fendant's  pleading  was  wholly  in  the  U.  S.  514. 

nature  of  a  defensive  plea.     See  also  8.  "  The  word  '  state  *   as   used   in 

Clarkson  v.  Manson,  4  Fed.  Rep.  260.  this  act   [Act  of   1887-1888]   means  a 

Compare  cases  cited  infra^  I.  18.  e.  (3)  state  of  the  United  States.     A  citizen 

Amount  in  Counterclaim  or  Set-off.  of  a  territory  is  not  a  citizen  of  a  state. 

Amendment  instate  Court  Dismieiing  nor  is  a  citizen  of  the  District  of  Colum- 

Defimdant.  —  The  state  court  may,   be-  bia."     Dahlonega    Co.    v.    Frank    W. 

fore  petition   for  removal  hied  in  the  Hall    Merchandise    Co.,   88    Ga.    339. 

federal  court,   allow   the    plaintiff    to  And  a  citizen  of  a  territory  could  not 

strike  out  the  name  of  (he  only  non-  remove  a  suit  under  the  local  prejudice 

resident  defendant,  and  thus  prevent  clause    of    Rev.    Stat.    U.   S.,   §  639. 

any  removal.     Rome,  etc.,  Constr.  Co.  Darst  v,  Peoria,  13  Fed.  Rep.  561. 

V.  Smith,  84  Ga.  238.  4.  Paul  r.  Baltimore,  etc.,  R.  Co.,  44 

Bemoval  1^  Intervener.  —  Under  the  Fed.  Rep.  513.    See  also  Rome,  etc.. 

Act  of  1867  it  was  held  that  a  removal  Constr.  Co.  v.  Smith,  84 Ga.  238;  Gavin 

could  not  be   had   by  one   who    was  v,  Vance.  33  Fed.  Rep.  85. 

neither   plaintiff    nor  defendant,    but  5.  It    is     unnecessary    to    cite    the 

only  an  intervener  voluntarily  making  numerous  cases   of  removals  by  cor- 

himsclf  a  pnrty  in  a  suit  between  citi-  porations.     Detroit  v.  Detroit  City  R. 

zens  of  the  same  state,  the  result  of  Co.,  54  Fed.  Rep.  i,  is  one.     And  see 
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Jdnder  in  Applioation  for  Semoral.  —  Under  the  former  removal  acts 
all  the  defendants  had  to  unite  in  the  petition  for  removal.* 
Now  any  defendant  having  the  requisite  qualification  in  respect 
to  citizenship  may  remove  the  cause  if  the  other  necessary  con- 
ditions exist.* 

e.  Time  for  Making  Application  —  Before  Trial.  —  The  Act 

of  1867  relating  to  removal  on  the  ground  of  prejudice  or  local 
influence  required  the  petition  for  removal  to  be  filed  **  at  any 
time  before  the  final  hearing  or  trial  of  the  suit;"'  the  third  sub- 
division of  section  639  of  the  United  States  Revised  Statutes,* 
**  at  any  time  before  the  trial  or  final  hearing  of  the  suit.'** 
Under  both  of  those  acts  it  was  often  ruled  that  if  the  trial  court 
had  set  aside  a  verdict  and  granted  a  new  trial,  or  if  the  appel- 
late court  had  reversed  the  judgment  and  remanded  the  case  for 
trial  de  novo,  it  was  not  too  late  to  remove  the  case.*     Now, 

under  the  prior  local   prejudice  acts,  in  time  under  the  Act  of  1867  and  Rev. 

Farmers'  L.  &  T.   Co.  v.   Maquillan.  3  Stat.   U.   S.,  §  639,  see  Field  v,  Wil- 

Dill.   (U.    S.)  379;  Mix  V.  Andes  Ins.  Hams,  24  Fed.  Rep.  513;  Sutherland  v, 

Co.,  74  N.   Y.   53,  overruling  Coo\i^  v,  Jersey  City,  etc.,  R.  Co.,  22  Fed.  Rep. 

Stale  Nat.  Bank,  52  N.  Y.  9(5.  356;     Melendy    v.    Currier,    22    Fed. 

1.  See  supra^  p.  241.  Rep.  129;  Osborn  t/.  Osborn,  5  Fed.  Rep. 

2.  Jackson,  etc.,   Co.  v.  Pearson,  60  389;    Akerly  v.  Vilas,   i  Abb.  (U.  S.) 
Fed.  Rep.  126.     See  supra^  p.  242.  284;  Sims  v.  Sims,  17  Blatchf.  (U.  S.) 

8.  14  U.  S.  Stat,  at  L.  556,  c.  196.  369;    Kellogg  v.   Hughes,  3  Dill.  (U. 

4«  The  third  subdivision  was  a  sub-  S.)  357;    Minnett  v.   Milwaukee,  etc., 

stantial  re-enactment  of  the  Act  of  1867.  R.  Co.,  3  Dill.  (U.  S.)  460;  Whitehouse 

5.  It  was  essentially  the  language  of  v.  Continental  F.  Ins.  Co.,  2  Fed.  Rep. 
the  Act  of  1866,  14  U.  S.  Slat,  at  L.  307,  498,  14  Phila.  CPa.)  431;  Elliott  v, 
c.  288,  providing  for  the  removal  of  Stocks,  67  Ala.  290;  Sharp  v,  Gutcher, 
separable  controversies,  and  was  not  74  Ind.  357;  Burson  v.  National  Park 
repealed  by  the  Act  of  1875,  18  U.  S.  Bank,  40  Ind.  173;  Nye  v.  Northern 
Stat,  at  L.  470,  c.  137,  which  said  noth-  Cent.  R.  Co.,  24  Hun  (N.  Y.)  556; 
ing  about  removal  for  prejudice  or  local  Douglas  v.  Caldwell,  65  N.  Car.  248; 
influence.  In  Delaware  County  v.  Clark  v.  Delaware,  etc..  Canal  Co.,  ii 
Diebold  Safe,  etc.,  Co.,  133  U.  S.  473,  R.  I.  36;  Rathbone  Oil  Tract  Co.  v. 
a  claim  against  a  county  in  Indiana  Ranch,  5  W.  Va.  79.  For  cases  hold- 
was  heard  before  county  commission-  ing  that  it  was  too  late,  see  Darst  v. 
ers  and  disallowed.  The  plaintiff  ap-  Peoria,  13  Fed.  Rep.  561;  Boggs  v, 
pealed  to  the  Circuit  Court  of  the  Willard,  3  Biss.  (U.  S.)  256;  Farmers* 
county,  and  immediately  after  the  entry  L.  &  T.  Co.  v,  Chicago,  etc.,  R.  Co.,  9 
of  the  appeal  in  that  court  and  before  Biss.  (U.  S.)  133;  Fleming  v.  Philadel- 
further  proceedings  there  filed  a  peti-  phia  F.  Assoc,  76  Ga.  678;  Hall  v, 
tion  for  removal  under  Rev.  Stat.  Ricketts,  9  Bush  (Ky.)  366;  Williams 
U.  S.,  §  639,  on  the  ground  of  prejudice  v.  Williams,  24  La.  Ann.  55;  Adams' 
and  local  influence.  It  was  held  ihat  Express  Co.  v.  Trego,  35  Md.  47; 
the  petition  was  in  time.  For  a  some-  Miller  v.  Finn,  i  Neb.  254;  Whiltier  v, 
what  similar  case  under  the  same  act  Hartford  F.  Ins.  Co.,  55  N.  H.  141; 
see  Hess  v.  Reynolds,  113  U.  S.  73.  W^ashington,  etc.,  R.  Co.  v,  Alexan- 
Compare  Stevenson  v.  Williams,  19  dria,  etc.,  R.  Co.,  19  G rati.  (Va  )  592; 
Wall.  (U.  S.)  572.  But  every  trial  was  Jones  v.  Foster,  61  Wis.  25. 
final  until  vacated  in  some  form.  6.  Fiske  v,  Henarie,  142  U.  S.  459 
Hence  the  application  could  not  be  \citing  Vannevar  v.  Bryant,  21  Wall, 
made  after  judgment  and  while  a  (U.S.)  41;  Jifkins  f.  Sweetzer,  102  U. 
motion  for  a  new  trial  was  pending  and  S.  177;  Baltimore,  etc.,  R.  Co.  v. 
undisposed  of.  Vannevar  v.  Bryant,  Bates,  119  U.  S.  467,  and  esses  cited]; 
21  Wall.  (U.  S.)  41.  For  other  cases  Kellogg  v.  Hughes,  3  Dill.  (U.  S.)  357; 
where  the  application   was  held  to  be  Hewitt    v.    Phelps,    105    U.    S.    393* 
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however,  by  the  Act  of  1887-1888,  the  petition  is  to  be  filed 
"  at  anytime  before  the  trial"  of  the  suit,  and  these  words 

receive  the  same  construction  as  the  recognized  interpretation 
of  the  same  words  in  the  Act  of  1875,*  providing  for  removal  on 
the  ground  of  diverse  citizenship,  namely,  that  the  petition  must 
be  filed  before  the  first  trial  of  the  cause.*     But  up  to  the  time 

of  a  first  trial  in  any  form  on  the  merits,'  whether  it  occurs  at 
one  term  or  another,*  the  right  of  removal  remains,  and  the 

Schraeder  Min.,  etc.,   Co.  v.  Packer,  various  phases  three  times  in  the  Su- 

129   U.  S.  688;  Dart  v.   McKinney,  9  preme  Coun  of  the  state,  prior  to  the 

Blatchf.  (U.  S.)  359;   Akerly  v,  VUas,  application   for  removal,   and   it   was 

2  Biss.  (U.  S.)  no;  Brayley  v.  Hedges,  held  that  the  application  was  too  late. 

53  Iowa  582;  Dart  v.  Walker,  (C.  PI.  Field  and  Harlan,  JJ.,  dissented.     This 

Gen.   T.)  43    How.    Pr.   (N.  Y.)  29,  4  case  was  followed  in   Farmers',   etc., 

Daly  (M.   Y.)  188;  Rosenfield  v.  Con-  Nat.   Bank  v.  Schuster,  86  Fed.  Rep. 

diet,  44  Tex.  464.     See  also  Metropoli-  161,  where  the  petition  was  filed  after 

tan  L.  Ins.  Co.  v,  Ethier,  44  Mich.  144.  the  cause  had  been  tried  and  a  mistrial 

Contra^  Continental  Ins.  Co.  «/.  Kasey,  entered,  and  was  held  too  late.     See 

27  Gratt.  (Va.)  216.     And  see  Galpin  v.  also   Whelan  v.   New  York,   etc.,   R. 

Critchlow,  112  Mass.  339.  Co.,  35   Fed.  Rep.  849;  Davis  v,  Chi- 

But  the  petition  could  not  be  granted  cago,  etc.,  R.  Co.,  46  Fed.   Rep.  307; 

where  it  was  filed  before  the  right  to  a  Hakes    v.   Burns,  40    Fed.    Rep.   33; 

new   trial   had    been    perfected  abso-  Continental    Ins.    Co.    v.    Kasey,   27 

lately,  Chicago,  etc.,   R.   Co.   v,  Mc-  Gratt.  (Va.)  216. 

Kinley,  99  U.  S.  148;  nor  where  the  re-  8.  Durkee  v,  Illinois  Cent.  R.  Co.,  81 

▼ersal  on  appeal  was  accompanied  with  Fed.  Rep.  2;    Huskins  v.  Cincinnati, 

a  specific  direction  to  the  court  below  etc.,  R.  Co.,  37  Fed.  Rep.  504. 

to  dismiss  the  suit,  Boggs  v.  Willard,  After  Bemoyal  and  Remand  on  Another 

70  111.  315.  Chronnd.  —  It  seems  that  where  a  case 

1.  See  the  case  of  Fisk  v.  Henarie,  is  removed  for  diverse  citizenship  and 

142  U.  S.  459,  where  the  court,  speak-  remanded,  it  is  no  impediment  to  a 

Ing  of  the  Actof  T887-1888,  said:     *' In  seasonable  application  to  the   federal 

view  of  the  repeated  decisions  of  this  court  for  removal  on   the  ground  of 

court  in  exposition  of  the  Acts  of  1866,  prejudice  or  local  influence.     See  In  re 

1867,  and  1875,  it  is  not  to  be  doubted  Cilley,  58  Fed.  Rep.  977. 

that  Congress,  recognizing  the  inter-  4.  Detroit  v.  Detroit  City  R.  Co.,  54 

pretation  placed  on  the  word  *  final '  in  Fed.  Rep.  10,  where  Taft,  J.,  showed 

the  connection  in  which  it  was  used  in  very    clearly    that    the     language    of 

the  prior  Acts,  and  the  settled  con-  Fuller,  C.  J.,  in  Fisk  v,  Henarie,  142 

etruction  of  the   Act  of    1875,  delib-  U.  S.  459,  was  not  to  be  construed  as  an 

erately  changed  the  language  *  at  any  expression  of  opinion  that  the  applica- 

time  before  the  final  hearing  or  trial  of  tion  must  be  made  before  or  at  the  term 

the  suit  *  or  '  at  any  time  before  the  at  which  the  cause  could  first  be  tried, 

trial  or  final  hearing  of  the  cause  '  to  See  also  Cox  v.  East  Tennessee,  etc., 

read  '  at  any  time  before  the  trial  there-  R.  Co.,  62  Ga.  163.     On  the  other  hand 

of,'  as  in  the  Act  of  1875,  which  re-  Caldwell,  J.,  in  Thurber  v.  Miller,  67 

quired  the  petition  to  be  filed  before  or  Fed.   Rep.   378,   made    the    following 

at  the  term  at  which   the  cause  could  statement,  which,  however,  wSjS  purely 

first  be  tried  and  before  the  trial  there-  obiter :  "As  to  the  time  when  the  ap- 

of.*'     This  case  wvls  followed  \n  Durkee  plication  for  removal  must  be  filed,  the 

V.  Illinois  Cent.   R.  Co.,  81   Fed.  Rep.  same  clause  of  the  actin express  terms 

I;  Hobart  v,  Illinois  Cent.  R.  Co.,  81  declares  it  may  be  done  '  at  any  time 

Fed.  Rep.  5.  before  the  trial  thereof,*  but  the  Su- 

8.  Fisk  V,    Henarie,    142  U.  S.  459  preme  Court,  taking  into  consideration 

[reversing  32  Fed.  Rep.  417,  and  over-  all  the  provisions  of  the  act,  and  the 

ruling  in  effect  Brodhead  v.  Shoemaker,  previous  legislation  on  the  subject,  and 

44  Fed.  Rep.  518],  where  the  case  had  the  judicial  expositions  thereof,  held 

been  tried  three  times  before  a  jury  in  that  this  language  of  the  act  ought  not 

the  state  court,  and  had  been  heard  in  to  receive  a  literal  interpretation,  but 
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cause  must  be  actually  on  trial  in  some  form  in  the  orderly 
course  of  proceeding,  dl  parties  acting  in  good  faith^  before  the 
right  of  removal  is  gone.^ 

Before  Trial  Has  Begnn.  —  The  words  **  before  the  triaP'  mean 
before  the  trial  has  begun. •     If  a  jury  has  been  called,  though 

that  it  should  be  construed  as  requir-  ware  R.  Constr.  Co.  v,  Davenport,  etc., 

ing  the  petition  *  to  be  filed  before  or  R.  Co.,  46  Iowa  406;  Galpin  v.  Critch- 

at  the  term  at  which  the  cause  could  low,  112  Mass.  341.     See  also  St.  An- 

first  be  tried,  and  before  the  trial  there-  thony  Falls  Water-Power  Co.  v.  King 

of.'     Fisk  V,  Henarie,  142  U.  S.  459.*'  Wrought-iron    Bridge  Co.,   23    Minn. 

A  pertinent  quotation  from  the  opinion  186. 

of  the   Supreme   Court    in    the    case  *'  Whenever  the  investigation  of  the 

last  cited  will  be  found  supra^  p.  251,  facts  of  a  case  simply,  or  the  facts  in 

note  I.  connection   with    the   law,   is   entered 

1.  Removal  Cases,  100  U.  S.  473,  upon  by  the  court  alone,  or  by  the 
where  the  court  said:  '*  No  mere  at-  court  and  jury,  the  trial  may  be  said 
tempt  of  one  party  to  get  himself  on  to  have  begun."  Lewis  v.  Smyihe,  2 
the  record  as  having  begun  the  trial  Woods  (U.  S.)  119,  holding  that  it  was 
will  be  enough."  Accordingly  it  was  too  late  to  file  a  petition  and  bond  for 
there  held  that  a  petition  for  removal  removal  after  the  pleadings  had  been 
was  seasonably  filed  by  the  defend-  read  and  the  evidence  submitted  to  the 
ant  in  an  equity  suit  on  the  hearing  court. 

of  a  merely   interlocutory  application  In  Watt  v.  White,  46  Tex.  340,  the 

although  the  plaintiff  offered  evidence  petition  for  removal,  under  the  Act  of 

on  the  merits  —  '*  did  not  keep  himself  1875,  was  held  too  late  where  it  was 

inside  the  orderly  course  of  proceed-  not  filed  until  after  the  cause  had  been 

ings  *'  —  which,  however,  had  not  been  regularly  reached  upon  the  docket,  and 

accepted  when  the  petition  for  removal  called  by  the  court  for  trial,  and  after 

was  filed.     See  also  Jif kins  t/.  Sweetzer,  the  plaintiffs  had    announced    ready, 

102  U.  S.  179.  and  while  the  court  was  awaiting  the 

2.  The  Act  of  1867  provided  for  the  presentation  of  an  application  for  con- 
filing  of  the  petition  for  removal  '*  be-  tinuance  by  the  defendant  for  the 
fore  the  final  hearing  or  trial."  In  preparation  of  which  time  had,  at  his 
Adams'  Express  Co.  v,  Trego,  35  Md.  request,  been  given  by  the  court.  The 
47,  the  trial  had  actually  commenced,  court  said:  "  It  would  give  an  unfair 
and  several  questions  in  its  progress  advantage  to  the  defendant  if  he  could 
had  been  decided  before  the  petition  first  ascertain  whether  the  plaintiff  was 
for  removal  was  filed,  and  it  was  held  ready,  and  if  not,  could  force  him  into 
that  the  application  was  too  late.  The  trial,  while  he  would  be  neither  bound 
court  said:  '*  The  application  should  to  try  or  continue  the  case.  Parties 
have  been  made  before  the  hearing  or  should  not  be  allowed  to  speculate  in 
trial  commenced;  for  otherwise  it  this  way  with  the  court  or  their  adver- 
would  be  impossible  to  determine  at  saries." 

what  stage  of  the  trial  the  application  In  Maloy  v.  Duden,  25  Fed.  Rep.  673, 

would  be  proper.     Could  it  be  made  at  when  the  cause  was  called  for  trial  in 

the  last  stage  of  the  trial,  after  all  the  the  state  court  on  the  day  calendar  the 

legal   questions  had  been  decided  by  defendant  objected  that  the  cause  was 

the  court,  and  the  facts  submitted  to  not  in  a  condition  for  trial  because  the 

the  jury,  but  before  the  verdict  found?  time  for  serving  an  amended  answer 

We  can  hardly  suppose  that  any  one  had  not  expired  under  an   order  ob- 

would   seriously  attempt  to   maintain  tained   from  one  of  the  judges  of  the 

such  a  proposition.     And  if  not  in  such  court  granting    further  time  for  that 

a  case,  at  what  prior  stage  of  the  trial  purpose.     Thereupon,  a  motion  to  va- 

would   the  application  be  admissible?  cate    that  order,   notice   of  which  mo- 

We   think   it   clear   that   it   is   not   at  tion   had  been  given   by  the  plaintiff 

any  time   before   the   conclusion,   but  prior  to  the  calling  of  the  cause,  was 

at  any  time  before  the  commencement  directed  by  the  trial  judge  to  be  tried 

of  the  trial,  that  the  application  to  re-  in  another  part  of  the  court  before  the 

move     must     be    made."      Lewis    v.  judge  engaged  in  hearing  motions,  and 

Smythe,  2  Woods  (U.  S.)   117;   Dela-  further  proceedings  were  suspended  to 
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not  yet  sworn,  the  trial  has  begun ;  ^  and  where  the  application 
is  made  after  the  filing  of  an  amended  declaration  upon  the  trial, 
whereby  a  new  issue  is  made,  and  before  pleading  thereto,  it  is 
still  too  late.* 

What  Goiutitatea  TziaL  —  A  default  stands  in  the  place  of  a  trial 
in  a  litigated  action.*  A  hearing  upon  a  demurrer  to  the  plain- 
tiff's pleading  on  the  ground  that  it  does  not  state  facts  sufficient 
to  show  a  cause  of  action  is  a  trial,  and  precludes  a  removal  sub- 
sequent to  the  ruling  either  sustaining  or  overruling  such  demur- 
rer;* but  it  is  otherwise  where  the  demurrer  is  special  and 
addressed  to  merely  formal  defects.*     The  filing  of  an  answer  is 

await  the  decision  on  the  motion;  it  after  the  entry  of  a  default  and  before 
was  held  that  a  petition  for  removal  the  default  was  vacated, 
filed  at  that  stage  of  the  cause  was  be-  4,  Maherv.  Tower  Hotel  Co.,  94  Fed. 
fore  trial  actually  begun  and  therefore  Rep.  225;  Hobart  v,  Illinois  Cent.  R. 
in  lime.  Co.,  81  Fed.  Rep.  $,  /o/Uwing  Alley  v, 
Beference  After  Final  Hearing. — Where  Noit,  iii  U.  S.  472,  and  Laidly  v. 
the  main  issue  has  been  decided  upon  Huntington:  121  U.  S  179,  which  latter 
a  final  hearing  a  petition  for  removal  cases  were  decided  under  the  Act  of 
is  too  late  although  for  the  convenience  1875;  Scharff  r.  Levy,  112  U.  S.  711; 
of  the  court  a  reference  is  made  to  a  Gregory  v.  Hartley,  113  U.  S.  742; 
master  to  take  accounts  and  settle  the  Boyd  v.  Gill,  19  Fed.  Rep.  145;  Lang- 
details  of  the  final  decree.  Such  refer-  don  v.  Fogg,  18  Fed.  Rep.  5:  Lookout 
ence  is  not  the  beginning  of  a  new  Mountain  R.  Co.  v.  Houston,  32  Fed. 
hearing.  Jifkins  v.  Sweetzer,  102  U.  S.  Rep.  711;  Wilson  v.  Rock  Island  Paper 
177.  Co.,  20  Fed.  Rep.  705,  where  the  court 

1.  See  St.  Anthony  Falls  Water-  said:  *' He  [the  defendant]  had  thus 
PowerCo.  fA King  Wrought-iron  Bridge  tried  an  experiment  with  the  court, 
Co.,  23  Minn.  186.  and  had  found  it  against  him  on   the 

After  Jury  Sworn.  —  It  is  too  late  to  merits  of  his  case;  "  St.  Louis,  etc.,  R. 

file  a  petition  for   removal   after   the  Co.  v.  Weaver,  35  Kan.  412;  Miller  v, 

jurors  have  been  examined  on  w«>  </«>^  Kent,  (Supm.  Ct.)  60  How.  Pr.  (N.  Y.) 

and  accepted.      Anglo-American  Pro-  451.     Contra^  Miller  v.  Tobin,  18  Fed. 

vision  Co.  v,  Evans,  34  Neb.  44.  Rep.  609;  Hone  v.  Dillon,  29  Fed.  Rep. 

Yulee  V.  Vose,  99  U.  S.  539  [reversing  465. 
Vose  V.  Yulee,  64  N.  Y.  449,  which  A  judgment  sustaining  a  demurrer 
affirmed  4  Hun  (M.  Y.)  628],  is  some-  to  the  defendant's  answer  and  dismiss- 
times  cited  in  text  books  on  removal  of  ing  his  cross-petition  was  held  to  con- 
causes  to  the  proposition  that  a  trial  stitute  a  trial.  Meyer  v,  Norton,  9 
has  not  begun  though  the  jury  has  been  Fed.  Rep.  433. 

sworn;  but  it  lends  no  support  to  that  If  the  Plaintiff  Amends  His  Pleading,  by 

statement.     In  that  case  the  petition  leave  of  court,  after  an  order  sustaining 

and  bond  for  removal  were  duly  filed,  the    defendant's     demurrer     on     the 

and  when  the  trial  came  on  four  days  ground  stated  in  the  text,  the  time  for 

later  and  the  jury  was  sworn,  counsel  removal  is  not  extended,  though  the 

simply   directed   the   attention  of  the  amendment    introduces  a  technically 

trial  court  to  the  fact  that  proceedings  new  cause  of  action.     Hobart  e/.  Illinois 

for  removal  had  already  been  taken,  Cent.    R.    Co.,   81    Fed.    Rep.    5,    dis^ 

and  the  federal  Supreme  Court,  in  its  tinguishing  Union  Pac.  R.  Co.  v,  Wyler, 

discussion  of  the  case,  clearly  declares  158  U.  S.  285. 

that  the  case  was  efifectually  removed  Demnrrant     Defknlted.  —  Where     the 

by  the  original  filing  of  the  petition  and  issue  raised  by  a  demurrer  was  noticed 

bond.  for  a  hearing  and  the  demurrant  de- 

2.  Adams'  Express  Co.  v.  Trego,  35  faulted  on  the  demurrer,  it  was  held 
Md.  47.  to  constitute  a   trial.     Bright  v.  Mil- 

8.  McCallon  v.  Waterman,  i  Flipp.     waukee,  etc.,  R.  Co.,  (Supm.  Ct.  Spec 
(U.  S.)  651,  holding  that  the  cause  could    T.)  i  Abb.  N.  Cas.  (N.  Y.)  14. 
not  be  removed  under  the  Act  of  1875        5.  Richards  v.  Rock  Rapids,  31  Fed. 
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not  a  trial  within  the  meaning  of  the  statute ;  ^  nor  is  the  entry 
of  ex  parte  orders  of  an  interlocutory  nature  •  or  a  proceeding 
merely  preliminary  or  ancillar)'  tD  the  main  cause  of  action  and 
not  involving  a  decision  on  the  merits '  a  trial ;  and  a  hearing 
before  auditors  or  commissioners  who  determine  nothing  finally, 
but  whose  report  is  by  statute  only  prima  facie  evidence  upon  a 
subsequent  trial  before  the  court  or  jury,  is  not  a  trial.* 

Ko  Duty  to  Delay  Trial  —  Under  the  prior  removal  acts  it  was  held 
that  the  state  court  was  under  no  legal  obligation  to  delay  a  trial 
to  enable  a  part}'  to  prepare  a  petition  for  removal.* 

Waiyer  of  Oljection  to  Delay.  —  Objection  that  the  application  for 
removal  was  not  made  in  time  may  be  waived  by  delay  in  mov- 
ing to  remand.* 

/.  Application  to  Be  Made  to  Federal  Court. — 
Under  the  Act  of  1887-1888  the  application  must  be  made  to 
the  federal  Circuit  Court  for  the  district  in  which  the  suit  is 

Rep.   507.     See  also  Boyd  v.  Gill,  19  but  "  to  take  testimony  and  report  the 

Fed.  Rep.  150.  same,"  it  was  held   that  the  trial  had 

1,  Durkee  v.  Illinois  Cent.  R.  Co..  81  not  begun  and  a  petition  for  removal 
Fed    Rep.  2.  was  in  time.     Carson  v,  Hyatt,  118  U. 

2.  McHenry  v.  New  York,  etc.,  R.  S.  289,  where  the  court  said:  **  In  its 
Co.,  25  Fed.  Rep.  67.  effect  this  was  nothing  more  than  an 

8.  **  No    argument    or    decision    of  agreement  for  the  appointment  of  an 

questions  merely  preliminary,  or  ques-  examiner  before  whom   the  testimony 

tions  of  pleading,  except  such  as  settle  in  the  suit,  which  was  in  its  nature  a 

and  end  the  case  (as  where  the  facts  suit  in  equity,    could  be  taken.     The 

are  admitted  and  the  case  turns  upon  master  had  no  authority  to  find  either 

the   law   as  applied   to   the   facts),    is  the  facts  or  the  law.     His  duty  was  to 

meant  by  the  word  *  trial.'  **     Lewis  take  and  write  out  the  testimony  to  be 

V,  Smythe,  2  Woods  (U.  S.)  119.  reported   to  the   court  for  use  on  the 

The  Appointment  of,  a  Temporary  Be-  trial  when  it  should  be  begun."    See 

oeiTer  to  maintain  the  status  quo^  the  also  Ketchum  v.  Black  River  Lumber 

issuance  of    a  temporary   injunction,  Co.,  4  Fed.  Rep.  143. 
and  a  subsequent  discharge  of  the  re-        GompnlBory  Arbitration.  —  In  Thorne 

ceiver  on  motion  of  the  defendant,  the  v.  Towanda  Tanning  Co.,  15  Fed.  Rep. 

latter  giving  a  bond,  were  held  not  to  289,    it    was   held   that  a  trial  before 

constitute  a  trial.     Franklin  v.  Wolf,  arbitrators  on   a  compulsory    rule   of 

78  Ga.  446.  reference  under  the  Pennsylvania  stal- 

4.  Stone  v.  Sargent,  129  Mass.  503,  ute  was  not  a  trial  within  the  meaning 
decided  under  Rev.  Stat.  U.  S.,  §  639.  of  the  removal  act,  since  the  award 
Accordingly  it  was  there  held  that  was  conclusive  only  by  the  mutual  ac- 
where  an  auditor  appointed  by  consent  quiescence  of  the  parties,  and  it  made 
of  the  parties  had  heard  the  cause,  no  difference  that  the  rule  of  reference 
made  his  report,  and  returned  it  into  was  made  by  the  petitioner  for  re- 
court,  but  no  note  of  its  filing  had  been  moval. 

made,   a   petition  for  removal   before        6.  U.    S.    Savings    Inst,    v,   Brock- 

any  trial  by  the  court  or  the  jury  was  schmidt,  72  III.  370,   where  the  court 

not  too  late.  said:    **  The  most  that  could  be  said 

In  Hess  v.  Reynolds,  113  U.  S.  73,  it  is,  it  was  a  matter  purely  of  discre- 

was  held  that  a  trial  before  commis-  tion."     See  also  Mabiey  v.  Judge,  41 

sioners  to  whom  the  cause  had  been  Mich.  34;  Wyly  v.  Richmond,  etc.,  R. 

referred,  their  report  being  subject  to  Co.,  63  Fed.  Rep.  487;  Knight  v.  In- 

confirmation  or  rejection  by  the  court,  ternational,  etc.,  R.  Co.,  61  Fed.  Rep. 

was  not  a  trial.  90. 

Where  by  consent  of  the  parties  the        6.  See  infra,  I.  40.  b.  (3)  For  Delay 

case  was  sent  to  a  master,  not  for  trial,  in  Filing  Petition  for  Removal, 
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pending,^  and  it  usually  is  made  only  to  that  court.  But  the 
practice  has  been  suggested  as  more  respectful  to  the  state  court 
to  present  the  petition  and  affidavit  first  in  that  court  and  then 
file  a  certified  copy  thereof  in  the  federal  court  and  apply  for 
removal  thereon.* 

g.  Petition  for  Removal.  —  veeaMity  of  Petition.  —  The 
**  prejudice  or  local  influence  "  Act  of  1867,'  embodied  in  section 
639  of  the  United  States  Revised  Statutes,  expressly  required  a 
petition  for  removal.*  The  Act  of  1 887-1 888  does  not  in 
equally  plain  terms  require  one,*  but  "  perspicuity  is  not  a  char- 
acteristic of  the  act."  •  The  application  is  invariably  made  by 
petition,  and  probably  an  oral  motion  would  not  be  entertained.''' 

1.  24  U.  S.  Stat,  at  L.  553,  c.  373,  §  2;  But  it  may  be  that  the  state  coart 
25  U.  S.  Stat,  at  L.  434,  c.  866,  §  2;  will  decline  to  pass  upon  the  applica- 
Bellaire  v.  Baltimore,  etc.,  R.  Co.,  146  lion.  See  Mason  v.  Interstate  Consol. 
U.  S.  117;  Fisk  V,  Henarie,  142  U.  S.  St.  R.  Co.,  170  Mass.  382;  Beyer  v. 
459;  Bonner  v.  Meikle,  77  Fed.  Rep.  Soper  Lumber  Co.,  76  Wis.  145;  Wil- 
485;  Schwenk  v.  Strang,  59  Fed.  Rep.  Hams  v.  Southern  Bell  Telephone  Co., 
209;  Kaitel  v.  Wylie,  38  Fed.  Rep.  865;  116  N.  Car.  558,  where  the  court  said: 
South  worth  v,  Reid,  36  Fed.  Rep.  451;  "  The  state  court  had  no  riffhtto  enter- 
Lookout  Mountain  R.  Co.  v.  Houston,  tain  or  consider  a  motion  for  removal 
32  Fed.  Rep.  712;  Rome,  etc.,  Constr.  based  upon  this  ground." 

Co.  V.  Smith,  84  Ga.  238;  Mason  v.  In-  8.  14  (J.  S.  Stai.  at  L.  558,  c.  196. 

terstate  Consol.  St.  R.  Co.,  170  Mass.  4.  In  Best  v.  New  York  L.  Ins.  Co., 

382;  Blackwell  v.  Lynchburg,  etc..  R.  2   Cine.  Super.   Ct.  329,   it  was  held 

Co.,  ro7N.Car.  217;  Williams  v.  South-  necessary  that  the  petition  be  signed 

ern   Bell  Telephone,  etc.,  Co.,  116  N.  by  the  B^'^xtWc^iTil  in  propria  persona^  but 

Car.  5S8;  Beyer  v.  Soper  Lumber  Co.,  that  a  defect  in  that  particular  might 

76  Wis.  145.  be  waived. 

2.  Per  Brewer,  J.,  in  Short  v.  Chi-  5.  24  U.  S.  Stat,  at  L.  553,  c.  373,  § 
cago,  etc.,  R.  Co.,  33  Fed.  Rep.  114,  2;  25  U.  S.  Stat,  at  L.  435,  c.  866,  §  2. 
34  Fed.  Rep.  227.  The  last  clause  of  the  second  section  of 

The  application  was  first  made  to  the  act  provides  for  removal  on   the 

the  state  court  in  the  following  cases,  ground  of  prejudice  or  local  influence, 

but  respect  for  the  state  court  was  per-  but  makes  no  mention  of  a  petition  or 

haps   not  always  the  ruling   motive:  bond.     The  next  section  relates  to  re- 

Maher  v.   Tower   Hotel  Co.,  94  Fed.  movals  on  other  grounds,  and  requires 

Rep.  225;   Tacoma  v,  Wright,  84  Fed.  a  petition  and  bond,  but  by  its  terms 

Rep.  836;    Bonner  v.  Meikle,  77  Fed.  **  such  cases  as  are  provided  for  in  the 

Rep.  4815;  Tod  V.  Cleveland,  etc.,  R.  last  clause"  of  the  preceding  section 

Co.,  65  Fed.  Rep.  146;  Smith  v.  Crosby  are  not  included  in  its  operation.     But 

Lumber  Co.,  46  Fed.  Rep.  819;  Hall  v,  the  excepting    clause  just  quoted  is 

Chattanooga  Agricultural    Works,  48  probably  broader  than  it  was  meant 

Fed.  Rep.  599;   Carson,  etc..  Lumber  to  be. 

Co.  V,  Holtzclaw,  44  Fed.   Rep.  785;  6.  P^r  Key,  J.,  in  Lookout  Mountain 
Hakes  v.  Burns,  40  Fed.  Rep.  33;  Hills  R.  Co.  v,  Houston,  32  Fed.  Rep.  711. 
V.    Richmond,   etc.,   R.   Co.,   33    Fed.  '*  A  very  unskilful  and  slovenly  piece 
Rep.  81;   Stix  V,  Keith,  90  Ala.  121;  of  legislation.**    i'^r  Deady,  J.,  in  Fisk 
Rome,  etc.,  Constr.  Co.  v.  Smith,  84  v,  Henarie,  32  Fed.  Rep.  420. 
Ga.  238;  Pennsylvania  Co.  v.  Versten,  **  A  slovenly  piece  of  patchwork." 
140  111.  637;  Meyer  Bros.  Drug  Co.  v,  /'^  Wallace,  J.,  in  Vinal  v.  Continental 
Malm,  47  Kan.  762;   Mason  v.  Inter-  Constr.,  etc.,  Co.,  34  Fed.  Rep.  228. 
state  Consol.  St.  R.  Co.,  170  Mass.  382;  "  The  act  is  undoubtedly  perplexing 
Blackwell  v,  Lynchburg,  etc.,  R.  Co.,  in  its  structural  arrangement  and  very 
107  N.  Car.  217;  Williams  v.  Southern  obscure  on  that  account."    Per  Ham- 
Bell  Telephone  Co.,  116  N.  Car.  558;  mond,  J.,  in  Gavin  v,  Vance,  32  Fed. 
Beyer  v.  Soper  Lumber  Co.,  76  Wis.  Rep.  85. 
145.  7.  Still,  in  Short  v.  Chicago,  etc.,  R. 
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Ayerments  of  Petition.  —  In  respect  of  the  formal  parts  of  the  peti- 
tion, and  its  allegations  as  to  the  amount  in  controversy,  citizen- 
ship of  the  parties,  etc.,*  the  petition  should  be  framed  like  a 
petition  for  removal  upon  the  ground  of  diverse  citizenship,* 
except  that  it  must  be  averred  that  the  plaintiff  is  a  citizen  of 
the  state  where  the  suit  is  brought,  where  the  fact  does  not  other- 
wise appear  in  the  record.'  The  petition  should  aver  positively 
the  existence  of  prejudice  or  local  influence.* 

Yerifloatioii  of  PetitioxL  —  It  should  be  sworn  to  by  at  least  one  of 
the  petitioners,  or  by  some  agent  or  attorney  authorized  to  act 
for  him  or  them  other  than  the  person  who  makes  the  supporting 
affidavit.* 

A.  Bond  for  Removal. — The  Act  of  1887-1888  does  not 
in  unmistakable  terms  require  a  bond  for  removal  on  the  ground 
of   prejudice   or   local   influence.*     But   the   bond   required   to 

Co.,  34  Fed.  Rep.  227,  Judge  Brewer  vised  Statutes,  but  applicable  now  so 
casually  remarked  that  *'  no  petition  far  as  this  point  is  concerned, 
need  be  filed."  4.  Gold  worthy  v.  Chicago,  etc.,  R. 
1.  Ai  to  ATornients  of  Citiieiiship  see  Co.,  38  Fed.  Rep.  769,  holding  that  a 
Bradley  v,  Ohio  River,  etc.,  R.  Co.,  78  petition  which  merely  averred  that  the 
Fed.  Rep.  388,  holding  that  if  the  peti-  petitioner  could  not  obtain  justice  in 
lion  is  defective  in  its  averments  the  the  state  court  was  insufficient  and 
court  will  allow  a  new  and  correct  pe-  was  not  aided  by  affidavits  drawn  in 
tition  to  be  filed;  Grand  Trunk  R.  Co.  the  language  of  the  statute. 
V,  Twitchell,  59  Fed.  Rep.  727;  Brad-  "  The  petition  as  well  as  the  affidavit 
ley  V.  Ohio  River,  etc.,  R.  Co.,  119  N.  should  state  the  facts  upon  which  the 
Car.  744..  And  under  the  earlier 'Mocal  removal  is  sought."  Hall  c.  Chatta- 
prejudice"  acts,  see  Liverpool,  etc.,  nooga  Agricultural  Works,  48  Fed. 
Ins.  Co.  V,  McGuire,  52  Miss.  227;  Rep.  604,  holding,  however,  that  if  the 
Elliott  V,  Stocks,  67  Ala.  290;  Adams'  petition  ifails  to  state  the  facts  consti- 
Express  Co.  t/.  Trego,  35  Md,  47;  tuting  prejudice  or  local  influence,  but 
Amory  v.  Amory,  95  U.  S.  187.  is  supported  by  a  sufficient  affidavit. 
If  the  diverse  citizenship  of  the  par-  the  court  will  allow  it  to  be  amended 
ties  appears  nowhere  in  the  petition  for  on  the  hearing  of  the  application, 
removal  or  elsewhere  in  the  record  at  The  allegation  should  be  made  in  the 
the  time  of  removal,  the  fact  that  it  ap-  language  of  the  statute,  namely  '*  that 
pears  in  the  bond  filed  with  a  petition  from  prejudice  or  local  influence  he 
for  a  writ  of  error  to  a  judgment  of  the  will  not  be  able  to  ubtain  justice  in 
Circuit  Court,  and  in  a  bill  of  excep-  such  state  court,  or  in  any  other  state 
tions  will  not  prevent  the  Circuit  court  to  which  the  said  defendant  may. 
Court  of  Appeals  from  reversing  the  under  the  laws  of  the  state,  have  the 
judgment  and  remanding  the  cause  to  right,  on  account  of  such  prejudice  or 
the  state  court.  Grand  Trunk  R.  Co.  r.  local  influence,  to  remove  said  cause." 
Twitchell,  59  Fed.  Rep.  727.  See  the  form  of  the  petitions  in  Camp- 
Under  the  Earlier  ** Local  Prcfjodice"  belles.  Collins,  62  Fed.  Rep.  849;  Collins 
Acts  it  was  held  that  if  the  petition  did  z\  Campbell,  62  Fed.  Rep.  851;  Tod  v. 
not  contain  any  allegations  as  to  the  Cleveland,  etc.,  R.  Co.,  65  Fed. Rep.  146. 
citizenship  of  the  parties,  the  federal  6.  Per  Key,  J.,  in  Hall  z\  Chatta- 
jurisdiction  would  be  sustained  by  nooga  Agricultural  Works,  48  Fed, 
proper  averments  of  citizenship  in  the  Rep.  604. 

affidavit,  since  the  latter  must  be  con-  An  Approved  Frecodent  of  a  Verified 

side  red  as  a  part  of  the  record.     Bixby  Petition   will   be  found   in   Bonner  v, 

V.  Blair,  56  Iowa  416.  Meikle,  77  Fed.  Rep.  486. 

8.  See  infra,  I.  23.  c.  Allegations  of  6.  24  U.  S.  Stat,  at  L.  553,  c.  373, 

Petition.  §§  ^'  3*  *5  U.  S.  Stat,  at  L.  435,  c.  866, 

8.  Harrison  v.  Shorter,  59  Ga.  512,  §§  2,   3.     See  comments  on   the    act 

decided  under  section  639  of  the   Re-  supra,  p.  255,  note  6. 
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accompany  a  petition  for  removal  on  other  grounds  ^  should  be 
executed  and  filed^  and  would  doubtless  be  deemed  indis- 
pensable.* The  bond  should  be  actually  presented  before  the 
time  limited  for  removal  has  expired.* 

i.  Affidavit  for   Removal — (i)  Necessity  and  Sufficiency 

of  Affidavit  —  HeoeMity  and  Snffieieiioy  in  General.  —  Both  the  Act  of 
1867  and  section  639  of  the  United  States  Revised  Statutes 
required  the  petitioner  for  removal  to  make  a  prescribed 
affidavit.*  An  affidavit  following  the  words  of  the  statute  was 
sufficient;  it  was  not  necessary  to  state  the  facts  and  circum- 
stances.* The  Act  of  1 887-1 888  provides  for  removal  when 
prejudice  or  local  influence  ''  shall  be  made  to  appear  "  to  the 

1.  See  infra,   I.    30.  B<md  for   Re-  of  the  United  States  Revised  Statutes), 

imatal.  holdinf^  that  although  the  petition  for 

9.  See  New  Orleans,  etc.,  R.  Co.  v.  removal  was  filed  before  trial,  no  re- 

Rabasse,  44  La.  Ann.  178.  moval   was  effected  as  the  bond  was 

irnder    Prior  Local  Prcjodico  Aott. —  not  presented  until  the  trial  had  be- 

The  Act  of  1867  did  not  require  a  bond,  gun. 

but  only '*  good  and  sufficient  surety;"  4.  Act  of  1867,  I4  U.  S.  Stat,  at  L. 

but  a  bond  was  generally  used.     Tun-  559,  c.  196;    Rev.  Stat.   U.  S.,  §  639, 

stall  V,  Madison,  30  La.  Ann.  476;  Best  subdiv.  3,  which  required  an  affidavit 

r.  New  York  L.  Ins.  Co.,  2  Cine.  Super,  stating  that  he  "  has  reason  to  believe 

Ct.  329.     In  Nye  v.  Northern  Cent.  R.  and  does  believe  that,  from  prejudice 

Co.,  24  Hun  (N.  Y.)  556,  an  application  or  local  influence,  he  will  not  be  able 

for   removal   under   Rev.  Stat.  U.  S.,  to  obtain  justice  in  such  state  court." 

g  639,  it  was  held  not  necessary  that  An  Allegation  in  an  Unverifled  Petition 

the  bond  be  signed  by  the  petitioner,  would  not  alone  be  sufficient  to  effect  a 

but  that  it  was  a  compliance  with  the  removal.     Thatcher  v.  Rankin,  (Supm. 

law  if  the  bond  was  executed  by  "  good  Ct.  Spec.  T.)  2  How.  Pr.  N.  S.  (N.  Y.) 

and  sufficient  surety."     But  see  Weed  459. 

Sewing  Mach.  Co.  z/.  Smith,  71  111.  205;  Joint  Affidavit. —  In  applications  for 

Best  V.  New  York  L.  Ins.  Co.,  2  Cine,  removal  under  Rev.  Stat.  U.  S.,  g  639, 

Super.  Ct.  329.     The  provisions  of  sec-  all   the  defendants   were   required    to 

tion  639  of  the  United  States  Revised  unite  in  the  petition,  and  if  a  joint  affi- 

Statutes  in  regard  to  the  security  to  be  davit  was   filed   it   was    necessary  to 

given   on   removal  remained   in  force  make  it  appear  therein  that  the  preju- 

after  the  enactment  of  the  Act  of  1875,  dice,  etc.,  applied  to  all  the  affiants. 

18   U.  S.  Stat,  at  L.  470,  c.   137,  which  Gutwillig  v,  Zuberbier,  28  Fed.  Rep. 

made   new    provision   for  security   in  721,  where,  however,  the  affidavit  was 

cases  removed  under  that  act.     Balti-  held  sufficient  in  that  respect, 

more,  etc.,  R.  Co.  v.  Bates,  119  U.  S.  5.  Fisk  v,  Henarie,  32  Fed.  Rep.  421; 

464.     And  it  was  still  necessary  for  the  Hakes  v.  Burns,  40  Fed.  Rep.  34;  Hart 

bond  to  conform  to  the  provisions  of  v.     New      Orleans,     14     Fed.     Rep. 

the  first-mentioned  act.     Gutwillig  v.  180;    Jones   v.   Foreman,  66  Ga.  371; 

Zuberbier,  28  Fed.   Rep.  721;    Suther-  Stewart  t^.  Mordecai,  40  Ga.  i;  Meadow 

land   V.   Jersey  City,  etc  ,   R.  Co.,  22  Valley  Min.  Co.  v.  Dodds,  7  Nev.  143; 

Fed.   Rep.   356;    Bates    v,   Baltimore,  Geiger  v.   Union   Mut.    L.    Ins.   Co., 

etc.,  R.  Co.,  39  Ohio  St.  157.     Contra,  (Marine  Ct.  Spec.  T.)  i  City  Ct.  (N.  Y.) 

Farmers'  L.  &  T.  Co.  v.  Chicago,  etc.,  237.  Butas  the  acts  required  an  affidavit 

R.  Co..  9  Biss.  (U.  S.)  133;    Torrey  v.  of  the  petitioner  that     he  has  reason  to 

Grant  Locomotive  Works,  14  Blatchf.  and    does  believe,**  etc.,    an  affidavit 

(U.  S.)  269;  McMundy  v,  Connecticut  merely  declaring  that  he  *'  has  reason 

Gen.  L.  Ins.  Co.,  9  Chicago  Leg.  N.  to  believe**  was  held  insufficient.     Bal- 

324.  timore,   etc.,   R.  Co.  tr.   New  Albany, 

S.  St.   Anthony    Falls   Waler-Power  etc.,  R.  Co.,  53  Ind.  597.     It  was  not 

Co.  V.  King  Wrought-iron  Bridge  Co.,  necessary  for  the  affidavit  to  allege  the 

33  Minn.  186  (where  the  application  for  citizenship  of  the  parties.    Tunstall  v, 

removal  was  made    under  section  639  Madison,  30  La.  Ann.  471. 
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federal  Circuit  Court.*  The  court  must  be  legally  (not  merely 
morally)  satisfied  of  the  truth  of  the  allegation  that  from  preju- 
dice or  local  influence  the  defendant  will  not  be  able  to  obtain 
justice  in  the  state  court.*  But  the  amount  and  manner  of  proof 
required  in  each  case  are  left  to  the  discretion  of  the  court.' 
It  may  receive  evidence  upon  the  point  by  affidavits  or  by  depo- 
sitions or  by  oral  examination  of  witnesses.^  It  is  the  uniform 
practice  to  file  one  or  more  affidavits  or  to  state  the  facts  in  a 
verified  petition.*  It  is  clear  that  a  general  affidavit  merely  stat- 
ing the  affiant's  belief  will  not  suffice.*  The  preponderance  of 
authority  in  the  federal  Circuit  Court  is  that  a  positive  affirma- 
tion of  the  existence  of  such  prejudice  or  local  influence,  without 
stating  the  facts    and   circumstances,    will   not   be  sufficient.^ 

1.  24  U.  S.  Stot.  at  L.  553,  c.  373,  6.  In  re  Pennsylvania  Co.,  137  U.  S. 

§  2;    25  U.  S.  Stat,  at  L.  435,  c.  866,  451;  Crotts  v.  Southern  R.  Co.,  90  Fed. 

§  2.  Rep.  2;    Collins  v.  Campbell,  62  Fed. 

8.  Per  Bradley,  J.,  in  In  re  Pennsyl-  Rep.  850;  Minnick  v.  Union  Ins.  Co., 

rania  Co.,  137  U.  S.  451 ;  Fisk  v.  Hen-  40  Fed.  Rep.  369;  Hakes  v.  Burns,  40 

arie,  142  U.  S.  459;  Crotts  v.  Southern  Fed.  Rep.  33;    Short   v,  Chicago,  etc., 

R.  Co.,  90  Fed.  Rep.  2.  R.  Co..  33  Fed.  Rep.  114,  34  Fed.  Rep. 

8.  In  re  Pennsylvania  Co.,  137  U.  S.  225;  Goldwonhy  v,  Chicago,  etc.,  R. 
451;  Crotts  z/.  Southern  R.  Co.,  90  Fed.  Co.,  38  Fed.  Rep.  769;  Amy  v.  Man- 
Rep,  i;  Parks  v.  Southern  R.  Co.,  90  ning,  38  Fed.  Rep.  536;  Southworth  r. 
Fed.  Rep.  3;  Bonner  v,  Meikle,  77  Fed.  Reid,  36  Fed.  JR.ep.  454;  Meyer  Bros. 
Rep.  487.  Drug  Co.  v.  Malm,  47  Kan.  764.    See 

In  In  re  Pennsylvania  Co.,  137  U.  S.  also  County  Ct.  v,  Baltimore,  etc.,  R. 

451,  the  only  proof  offered  was  con-  Co.,  35  Fed.  Rep.  166.     Compare  Hills 

tained  in  the  affidavit  of  the  gener&l  v.   Richmond,   etc.,    R.   Co.,   33    Fed. 

manager  of  the  defendant  corporation  Rep.  81. 

to  the  effect  that  from  prejudice  and  7.  Second  Circuit, — Amy  v.  Manning, 
local  influence  the  company  would  not  38  Fed.  Rep.  536,  868. 
be  able  to  obtain  justice  in  the  slate  Fourth  Circuit.  —  Malone  v.  Rich- 
courts.  The  Supreme  Court, /^r  Jus-  mond,  etc.,  R.  Co.,  35  Fed.  Rep.  625; 
tice  Bradley,  said:  *'  We  do  not  say  Crotts  v.  Southern  R.  Co.,  90  Fed. 
that,  as  a  matter  of  law,  this  affidavit  Rep.  2. 

was  not  sufficient,  but  only  that  the  Seventh  Circuit,  —  Paul  v,  Baltimore, 
court  was  not  bound  to  regard  it  so,  etc.,  R.  Co.,  44  Fed.  Rep,  514;  Niblock 
and  might  well  have  regarded  it  as  not  v.  Alexander,  44  Fed.  Rep.  306;  South- 
sufficient."  worth  V,  Reid,  36  Fed.  Rep.  451. 

4.  Schwenk  v.  Strang,  59  Fed.  Rep.  Eighth  Circuit,  —  Schwenk  v.  Strang, 

211;     Malone   v,   Richmond,   etc.,   R.  19  U.  S.  App.  300,  59  Fed.   Rep.  209. 

Co.,  35  Fed.  Rep.  628.  But  see  Franz  v.  Wahl,  81  Fed.  Rep.  9; 

6.  **  A   duly  verified   petition   is  so  Short  v.  Chicago,  etc.,  R.  Co.,  33  Fed. 

far  an  affidavit  that  if  it  contains  the  Rep.  115,  34  Fed.  Rep.  227. 

necessary   averments  a  removal  may  Contra,  holding  such  affidavit /r>M0 

be  had  thereon."    Per  Deady,  J.,  in  /<zrtV  sufficient: 

Fisk  V.  Henarie,  35  Fed.  Rep.  233.  First  Circuit,  — Collins  v,  Campbell, 

In  Bonner  v,  Meikle,  77  Fed.  Rep.  62  Fed.  Rep.  851. 

489,  it  seems  that  the  removal  was  had  Fifth     Circuit.  —  Cooper    v,     Rich- 

upon  a  verified  petition   alleging  the  mond,  etc.,  R.  Co.,  42  Fed.  Rep.  697; 

facts  constituting  prejudice  or  local  in-  Brodhead  v.  Shoemaker,  44  Fed.  Rep. 

fluence,  but    without  a  separate  affi-  518. 

davit.  Sixth     a>f«iV.  —  Whelan     v.     New 

The  Act  of  1867  did  not  require  the  York,  etc.,  R.  Co.,  35  Fed.  Rep.  849; 

petition  itself  to  be  verified  by  affidavit.  Minnick  v.   Union   Ins.  Co.,  40  Fed. 

Bowen  v.  Chase,  7  Blatchf.  (U.  S.)  255.  Rep.  369;  Huskins  v.  Cincinnati,  etc., 

See  Sweeney  v.  Coffin,  i  Dill.  (U.  S.)  73.  R.  Co.,  37  Fed.  Rep.  504.     But  see  Hall 
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Such   is  evidently   the  opinion   of  the   Supreme   Court,*    and 

emphatically  that  of  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit.* 

V.  Chattanooga  Agricultural  Works,  48  edge  of  these  facts  that  induced  Con- 
Fed    Rep.  599.  Kress  to  change  the  law  on  this  subject. 

Affidayit  in  the  Alternatiye.  -  In  Penn-  •    *    *    Under  the  Act  of  1887  the  ap- 

sylvania  Co.  v,  Versten,  140  III.  637,  plication  for  the  removal  on  the  ground 

the  court  held  that  an  affidavit  allege  of  prejudice  or  local  influence  must  be 

ing   prejudice   or  local   influence  was  addressed  10  the  Circuit  Court;  and  the 

wholly  insufficient  because  in  the  alter-  language  of  the  act  is  that  'when  it 

native,    but    no    case    in    the  federal  shall   be   made   to  appear  to  the  said 

courts  has  held  an  affidavit  defective  Circuit  Court  that   from   prejudice  or 

on  that  patticular  ground.  local  influence  he  will  not  be  able  to 

F^MSts  on  Information  and  Belief.  —  In  obtain  Justice  in  such  state  court/  etc. 

Detroit  v,  Detroit  City  R.  Co.,  54  Fed.  *    *    *    Nothing  at  all  is  said  about 

Rep.  I,  it   was  held  that  an  affidavit  an  affidavit.    *    *    *    How  must  this 

positively  alleging  prejudice  and  local  fact  be  made  to  appear?    Obviously,  in 

influence  and  setting   forth  the  facts  some  of  the  recognized  modes  by  which 

constituting  the  same  was  not  insuffi-  facts  are  proved  in  courts  of  justice.     It 

cient  to  authorize  a  removal  merely  be-  is  hot  made  to  appear  by  the  simple 

cause    the    facts  alleged    were   sworn  declaration  in  an  ex  parte  affidavit  that 

to  on  information  and  belief.  it  does  exist.     That  declaration  proves 

1.  Thus  in /»r^  Pennsylvania  Co.,  137  nothing,  and  is  evidence  of  nothing 
U.  S.  451,  Justice  Bradley  said:  "  Legal  but  the  opinion  uf  the  affiant,  and  the 
satisfaction  requires  some  proof  suit-  issue  is  not  one  to  be  determined  by 
able  to  the  nature  of  the  case;  at  least,  the  opinion  of  an  expert.  *  *  * 
an  affidavit  of  a  credible  person;  and  The  statute  contemplates  a  judicial  in- 
a  statement  of  facts  in  such  affidavit  quiry  into  the  alleged  fact.  The  court 
which  sufficiently  evinces  the  truth  of  must  take  the  responsibility  of  deter- 
the  allegation.  *  *  *  A  perfunc-  mining  and  adjudging  judicially  that 
cory  showing  by  a  formal  affidavit  of  prejudice  exists,  before  it  can  order  the 
mere  belief  will  not  be  sufficient."  removal.     Its  judgment  on  this  ques- 

2.  In  Schwenk  v,  Strang,  59  Fed.  tion  must  be  reached  by  the  customary 
Rep.  209,  the  Circuit  Court  of  Appeals  and  approved  judicial  methods.  *  *  * 
reversed  a  judgment  of  the  Circuit  The  question  should  be  determined  by 
Court  for  the  District  of  Nebraska  and  the  court  as  it  would  determine  any 
ordered  the  cause  to  be  remanded  other  issue  of  fact  arising  in  the  prog- 
where  the  cause  had  been  removed  by  ress  of  the  case  affecting  the  rights  of 
the  Circuit  Court  without  notice  on  an  the  parties  to  the  suit."  See  also  Olds 
ex  parte  affidavit  alleging  positively  the  Wagon  Works  v,  Benedict,  67  Fed.  Rep. 
existence  of  prejudice  and  local  Influ-  i,  another  case  decided  by  the  same 
ence,  without  further  proof,  and  the  Circuit  Court  of  Appeals,  wherein  it  ap- 
Circuit  Court  had  afterwards  denied  a  pears  to  have  been  held  that  actual 
motion  to  remand  upon  affidavits  deny-  proof  of  the  alleged  prejudice  or  local 
ing  the  prejudice,  etc.  Caldwell,  J.,  mfluence  is  a  jurisdictional  requisite  to 
said:    *'  It  not  unfrequently  occurs,  as  removal  on  that  ground. 

every  judge  who  has  had  much  experi-  In  Tod  v,  Cleveland,  etc..  R.  Co.,  65 

ence   on   the  circuit  knows,  that  affi-  Fed.  Rep.  145  (Sixth  Circuit),  it  appears 

davits  like  the  one  under  consideration  that  the  removal  was  allowed  upon  a 

are  filed  when  it  is  perfectly  obvious  petition  and  affidavit  asserting  the  ex- 

thal   the  only  prejudice  that  has  any  istence  of  prejudice  and  local  influence. 

existence  in  fact  is  the  prejudice  of  the  It  was  held  that  by  omitting  to  move 

affiant  against  the  people  of  the  county,  to  remand  the  defendant  was  precluded 

of  whom  he  knows  nothing,  and  whose  from  urging  in  the  Circuit  Court  of  Ap- 

impartiality  and  fairness  he  impeaches  peals  that  the  evidence  of  prejudice  and 

without  the    slightest    foundation    of  local  influence  was  not  sufficient.     Sev- 

fact.     Instances  are  not  wanting  where  erens,  J.,  delivering  the  opinion  of  the 

such  affidavits  had  no  better  foundation  court,  said:    "  By  omitting  to  do  that, 

than  an  earnest  desire  on  the  part  of  he  waived  all  objections  which  he  was 

the  defendant  to  harass  and  delay  the  competent  to  waive,  and  there  remains 

plaintiff  in  his  suit.     Itwas  the  knowl-  not  the  question   whether  there  was 
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(2)  Who  May  Make  Affidavit.  —  The  affidavit  to  the  petition 

for  removal  may  be  made  by  the  petitioner,  or  by  his  attorney  in 
fact,  or  bv  any  other  person  or  persons  having  knowledge  of  all 
the  facts.* 

sufficient  fulness   in  the  showing    of  Du£f  v.  Duff,  31  Fed.  Rep.  772.    But  it 

prejudice  and  local  influence  in  the  pe-  was  held  in  Hart  v.  New  Orleans,  14 

tition   and  affidavit,  but  the  question  Fed.   Rep.  180,  that  it  might  be  made 

whether  they  constituted  any  evidence  by    his    attorney    of    record.     Contra, 

ai  all  of  the  fact  staled.     Mere  defects  Miller  v,  Finn,  i  Neb.  254.     See  also 

in    the   form   and   mode  of  procedure  Tunsiall  v.  Madison,  30  La.  Ann.  471. 

may  be  waived,  though  the  essentials  In  Cooper  v.  Condon,  15  Kan.  572, 

of  jurisdiction  cannot  be."  an    affidavit    by    "the    attorney    and 

1.  Bonner  v,  Meikie,  77   Fed.  Rep.  agent "   of  the   plaintiff,  alleging  the 

489,  where  Hawley,  J.,  said:    **  It  is  affiant's  belief  and  without  stating  why 

claimed  that  the  affidavit  to  ihe  peti-  the  plaintiff  did  not  make  the  affidiwit, 

tion  for  removal  must  be  made  by  the  was  held  insufficient, 

petitioner,  and  cannot  be  made  by  his  Verification  and  Certification,  —  As  to 

attorney  in  fact.     This  position  cannot  sufficiency  of  verification  of   the  affi- 

be  sustained.     Duff   v.    Duff,  31  Fed.  davit,  see  Gutwillig  v,  Zuberbier,  28 

Rep.  772,  cited   in   its  support,  refers  Fed.   Rep.  721;    Sutherland  v.  Jersey 

solely  to  the  provisions  of  the  Act  of  City,  etc.,  R.  Co.,  22  Fed.   Rep.  356. 

1867,  and  has  no  application  whatever  As  to  the  jurat,  see  Tunstall  v.  Madi- 

to  the  provisions  of  the  Act  of  1887-88,  son,  30  La.  Ann.  471.     And  as  to  cer- 

which  in  many  respects  is  essentially  tification  of  an  affidavit   taken  in  an- 

different  from  the  prior  acts.     An  ex-  other    state,   see   Bowen   v.   Chase,   7 

amination     of     that    decision    clearly  Blatchf.  (U.  S.)  255;  Ex  p.  Jones,   66 

shows   that  Judge   Sawyer   based  his  Ala.  202. 

opinion  entirely  upon  the  language  In  Mix  v.  Andes  Ins.  Co.,  74  N.  Y. 
of  the  statute  that  the  case  might  be  53,  it  was  held  that  an  objection  to  the 
removed  on  the  petition  of  the  defend-  affidavit  taken  in  another  slate,  on  the 
ant,  provided  '  he  makes  and  files  in  ground  that  it  is  not  properly  certified, 
said  state  court  an  affidavit  stating  that  must  be  taken  at  the  time  when  the 
he  has  reason  to  believe  and  does  be-  affidavit  is  read,  and  cannot  be  raised 
lieve  that  from  prejudice  or  local  influ-  for  the  first  time  on  appeal, 
ence  he  will  not  be  able  to  obtain  jus-  Affidavit  for  Corporation,  —  An  affi- 
tice  in  such  state  court.*  Under  such  davit  by  an  officer  of  a  corporation  in 
a  provision  the  law  requires  the  affi-  behalf  of  the  corporation  was  not  effi- 
davit  to  be  made  by  the  petitioner,  cacio us  unless  the  act  of  the  officer  was 
But  there  is  no  such  requirement  in  within  the  scope  of  his  express  or  im- 
the  Act  of  1887-88.  Under  this  act  it  plied  authority.  Thus  in  Mahone  v, 
can  *  be  made  to  appear  '  to  the  satis-  Manchester,  etc.,  R.  Corp.,  ill  Mass. 
faction  of  the  court  by  the  petition  and  72,  a  petition  for  removal  under  the 
affidavit  of  the  petitioner,  or  by  the  Act  of  1867,  the  application  was  denied 
affidavit  of  any  other  person  or  persons  where  the  affidavit  on  behalf  of  the  de- 
having  knowledge  of  all  the  facts,  fendant  railroad  corporation  was  made 
Detroit  v.  Detroit  City  R.  Co.,  54  Fed.  by  its  acting  superintendent,  who  had 
Rep.  12.*'  no  authority  to  make  the  affidavit  ex- 

In  Detroit  v,  Detroit  City  R.  Co.,  54  cept  what  was  incident  to  his  office. 

Fed.  Rep.  13,  the  cause  was  removed  The  court  said:    "When,   as  in  this 

on  the  affidavit  of  the  secretary  of  the  case,  the   petitioner  for  removal  is  a 

defendant  corporation  petitioning  for  corporation,  the  petition  may  doubtless 

removal.  be  signed  and  the  affidavit   made  by 

The  Prior  "Local  Fr^ndloe"  Act  of  some  person  authorized  to  represent 
1867,  and  section  639  of  the  United  the  corporation.  But  the  authority  of 
States  Revised  Statutes  were  usually  any  person  assuming  to  represent  it 
construed  to  require  an  affidavit  by  the  must  appear.  No  officer  of  a  corpora- 
petitioner  himself.  Tunstall  v.  Madi-  tion,  unless  specially  authorized,  has 
son,  30  La.  Ann.  471;  Mahone  v.  Man-  power  to  bind  the  corporation,  except 
Chester,  etc.,  R.  Corp.,  in  Mass.  72.  in  the  discharge  of  his  ordinary  duties. 
And  it  was  held  that  the  affidavit  could  *  *  *  There  can  be  no  doubt  that  it 
not  be  made  by  hts  attorney  in  fact,  is  no  part  of  the  ordinary  duties  of  the 
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(3)  Time  of  Making  Affidavit.  —  An  affidavit  otherwise  suffi- 
cient is  not  objectionable  because  it  was  made  immediately  before 
the  suit  was  brought.*  But  the  showing  of  cause  and  motion 
upon  it  should  be  substantially  contemporaneous.* 

j\  Notice  of  Application — Hot  Heoeesary. — The  removal 
may  be  granted  ex  parte,  without  any  notice  whatever  to  the 
plaintiff.  • 

Better  Praetioe  to  Give  Hotlee.  —  But  it  is  deemed  the  better  practice 
to  give  notice,*  and  some  of  the  Circuit  Courts  decline  to  hear 

saperinteadent  of  a  railroad  to  repre-  Rep.  536,  868;    Short  v.  Chicago,  etc., 

seat   the  corporation  in   any   judicial  R.  Co.,  34  Fed.  Rep.  225;    Malone  v. 

proceeding.**'  In  Dodge  v.  Northwest-  Richmond,  etc.,  R.  Co.,  35  Fed.   Rep. 

ern  Union  Packet  Co.,  13  Minn.  458,  it  625;    Whelan   v.    New  York,  etc.,   R. 

was  held  that  the  secretary  of  a  corpo-  Co.,   35   Fed.   Rep.    849;    Huskios   v. 

ration   had    no  implied    authority    to  Cincinnati  etc.,  R.,  Co.,  37  Fed.   Rep. 

make  the  affidavit.     In  Cooke  v.  State  504;  Carson,  etc.,  Lumber  Co.  v.  Holtz- 

Nat.  Bank,  i  Lans.  (N.  Y.)  494,  it  was  claw,    39    Fed.    Rep,    578;    Hakes  v. 

doubted  if  an  affidavit  made  in  behalf  Burns,  40  Fed.  Rep.    33;    Minnick  v. 

of  a  corporation  by  one  or  more  of  its  Union    Ins.   Co.,   40   Fed.    Rep.    369; 

directors  would  be  sufficient.     In  Mix  Cooper  v.  Richmond,  etc.,  R.  Co.,  42 

V,  Andes  Ins.  Co.,   74  N.  Y.    53,   re-  Fed.    Rep.    697;    Brodhead    v,    Shoe- 

moval    was    granted   on   petition   and  maker,  44  Fed.   Rep.  51 B;    Walcott  v. 

affidavit   of   the   president  of  the  de-  Watson,   46  Fed.   Rep.   529;  Smith  v, 

fendant  insurance  company.     See  fur-  Crosby  Lumber  Co.,  46  Fed.  Rep.  819; 

ther  as  to  what  officers  of  corporations  Carpenter  v.  Chicago,  etc.,  R.  Co.,  47 

were  regarded  as  competent  to  make  Fed.  Rep.  535;  Adelbert  College  v.  To- 

che  affidavit  in  behalf  of  a  corporation,  ledo,   etc.,   R.  Co.,  47  Fed.   Rep.  836. 

Minnett  v,  Milwaukee,  etc.,  R.  Co.,  3  To  the  same  point  see  also  Crotts  v. 

Dill.  (U.  S.)  460;  Dufif  I/.  Duflf,  31  Fed.  Southern     R.    Co.,    go    Fed.    Rep.    i; 

Rep.  773.  Herndon  v.  Southern  R.  Co.,  73  Fed. 

1.  Canal,  etc.,  Streets  R.  Co.  v.  Hart,  Rep.  307. 

114  U.  S.  654,  where  the  case  was  re-  Under  the  Prior  SemoTal  Acts,  Act  of 

moved  under  Rev.  Stat.  U.  S.,  §  639,  1867,  14  U.  S.  Stat,  at  L.  558,  c.   196, 

then  in   force,  and  the  affidavit,  made  and  Rev.  Stat.  U.  S..  §  639,  no  notice 

ten  days  before  the  suit  was  brought,  of  the   application    made   to  the  state 

bat  sufficiently   identifying    the  suit,  court  was  necessary, 

was  held  sufficient.  4.  Bonner  v.  Meikle,   77  Fed.   Rep. 

9.  Metropolitan  L.  Ins.  Co.  v,  Ethier,  485,  where  Hawley,  J.,  expressed  "  the 
44  Mich.  144,  an  application  for  re-  opinion  that  all  applications  for  a  re- 
moval under  the  Act  of  1867,  the  court  moval  upon  this  ground  should  be 
holding  that  a  petition  and  affidavit  made  upon  notice  to  the  opposite 
made  more  than  a  year  before  the  ac-  party,  clearly  specifying  upon  what 
lion  of  the  court  was  invoked  had  be-  proofs  the  petitioner  would  rely  — 
come  stale  and  could  not  constitute  a  whether  solely  upon  the  facts  set  out 
basis  for  removal.  in  a  verified  petition,  or  upon  affidavits, 

8.  In   Reeves  v.   Corning,    51    Fed.  copies  of  which  should  be  served  and 

Rep.  777,  Baker,  J.,  said:   **  The  cases  reasonable  time  given  to  the  opposite 

which  hold,  either  d'rectly  or  by  neces*  party  to  file  counter-affidavits  if  so  de- 

sary  implication,  that  the  plaintiff  has  sired."     See  also  Adelbert  College  v, 

no  constitutional  right  to  notice  of  the  Toledo,  etc.,  R.  Co.,  47  Fed    Rep.  843; 

application  for  removal  on  the  ground  Reeves  v.  Corning,  51  Fed.  Rep.  774; 

of  prejudice  or  local  influence  are  nu«  Southworth  v.  Reid,  36  Fed.  Rep.  454; 

merous,**   and    cited  the  following  as  Malone  v.  Richmond,  etc.,  R.  Co.,  35 

either  directly  deciding  the  question  or  Fed.  Rep.  629;  and  the  cases  cited  in 

at  least  bearing  strongly  upon  it:  Fisk  the  next  note. 

V.  Henarie,  32  Fed.  Rep.  417;  Hills  v,  **  The  parties  to  be  affected  by  the 
Richmond,  etc.,  R.  Co.,  23  Fed.  Rep.  action  of  the  court  should  have  reason- 
Si;  Dennison  v.  Brown,  38  Fed.  Rep.  able  notice  of  the  application  for  re* 
535;      Amy     z\     Manning,     38     Fed.  moval,  and  an  opportunity  to  contest 
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the  application  until  proper  notice  of  the  hearing  has  been 
given.* 

k.  Hearing    of    Application  —  Counter-affidavits. — 

According  to  the  prevailing  practice  counter-affidavits  may  be 
read  in  contradiction  of  the  allegations  of  prejudice  and  local 
influence  in  the  affidavit  for  removal.* 

/.  Order  Dismissing  Application.  —  Where  the  petition  or 
other  proceedings  for  removal  are  held  insufficient,  the  petition  is 
simply  dismissed,'  and  no  remanding  order  is  necessary,  since 
the  cause  remains  in  the  state  court  during  the  pendency  of  the 
petition  in  the  federal  court.* 

m.  Order    of    Removal,    Notification,   and    Effect 

Thereof  —  (i)  Entry  and  Form  of  Order.  —  The  jurisdiction 
of  the  state  court  is  not  ousted  and  the  cause  removed  to  the 
federal  court  until  the  latter  has  made  an  order  of  removal.*    The 

it.    When  notice  to  the  party  adversely  Under  the  Prior  Semovml  Aoti  which 

interested    is    practicable    the    court  required  the  application  to  be  made  to 

should  not,  in  any  case,  rest  its  judg-  the     state    court,    the    removal    was 

ment  on   a   mere  ex   parte    showing,  effected  by  filing  the  petition  supported 

Such  hearings  are  often  deceptive  and  by  an  affidavit  in  the  language  of  the 

misleading,    and  for  this  reason  are  statute,  and  accompanied  by  the  nee- 

not   favored."     Per  Caldwell,   J.,    in  essary  security.     If  these  proceedings 

Schwenk  v.  Strang,  59  Fed.  Rep.  211.  were  )n  compliance  with  the   statute, 

1.  Herndon.z/.  Southern  R.  Co.,  73  the  state  court  was  f]^j0 /ar/^  divested 
Fed.  Rep.  307  (Fourth  Circuit),  where  of  jurisdiction,  whether  it  ordered  or 
the  decision  on  an  ex  parte  application  whether  it  refused  a  removal,  and  no 
was  postponed  by  Seymour,  J.,  "  that  inquiry  into  the  truth  of  the  affidavit 
ten  days'  notice  of  the  motion  may  be  was  permissible.  Burlington,  etc.,  R. 
given  to  defendant;"  Carson,  etc.,  Co.  v.  Dunn,  122  U.  S.  513*  Baltimore, 
Lumber  Co.  v.  Holtzclaw,  39  Fed.  etc.,  R.  Co.  v.  Bates,  119  U.  S.  464; 
Rep.  580  (Eighth  Circuit),  holding  that  Short  v,  Chicago,  eic,  R.  Co.,  34  Fed. 
three  days'  notice  was  hardly  sufficient  Rep.  226;  South  worth  v,  Reid,  36  Fed. 
and  ordering  two  weeks*  notice.  Upon  Rep.  453;  Malone  v.  Richmond,  etc., 
filing  the  petition  a  citation  to  show  R.  Co.,  35  Fed.  Rep.  628;  Amy  v.  Man- 
cause  was  issued  and  served  in  Camp-  ning,  38  Fed.  Rep.  869;  Hart  v.  New 
bell  V.  Collins,  62  Fed.  Rep.  849,  and  Orleans,  14  Fed.  Rep.  180;  Minnett  v. 
Collins  V.  Campbell,  62  Fed.  Rep.  851,  Milwaukee,  etc.,  R.  Co.,  3  Dill.  (U.  S.) 
both  cases  in  the  First  Circuit.  No-  460;  Clippinger  v.  Missouri  Valley  L. 
tice  was  given  in  Smith  v,  Crosby  Ins.  Co.,  i  Flipp.  (U.  S.)  456;  Stix  v. 
Lumber  Co.,  46  Fed.  Rep.  820,  in  the  Keith,  90  Ala.  121;  Jones  v.  Foreman, 
Third  Circuit.  66  Ga.  371 ;   Stewart  v.    Mordecai,   40 

2.  Fourth  Circuit,  —  Herndon  v.  Ga.  i;  Sharp  v.  Gutcher,  74  Ind.  357; 
Southern  R.  Co.,  73  Fed.  Rep.  307.  See  Tunstall  v.  Madison,  30  La.  Ann.  474; 
also  Malone  v,  Richmond,  etc.,  R.  Co.,  Stoue  v.  Sargent,  129  Mass.  503;  Geiger 
35  Fed.  Rep.  629.  v.  Union   Mut.  L.  Ins.  Co.,  (Marine  Ct. 

Seventh   Circuit.  —  Maher    v.  Tower  Spec.  T.)  i  City  Ct.  (N.  Y.)  237;  Durham 

Hotel  Co.,  94  Fed.  Rep.  225.  v.  Southern  L.  Ins.  Co.,  46  Tex.  182. 

Etfihth  Circuit.  —  Carson,  etc.   Lum-  8.  Bradley  v.  Ohio  River,   etc.,   R. 

ber  Co.  v.  Holtzclaw,  39  Fed.  Rep.  580,  Co.,  78  Fed.  Rep.  393. 

885;  Short  V.  Chicago,  etc.,  R.  Co.,  33  4.  In  re  Cilley,    58    Fed.    Rep.   999; 

Fed.  Rep.  114.  Bradley  v.  Ohio  River,  etc.,  R.  Co.,  78 

Ninth  Circuit.  —  Tacoma  v.  Wright,  Fed.  Rep.  393. 

84  Fed.  Rep.  836.  6.  Pennsylvania  Co.  v.  Bender,  148 

Contra —  Sixth  Circuit.  —  Huskins  v.  U.  S.  255. 

Cincinnati,  etc.,  R.  Co.,  37  Fed.  Rep.  An  Approved  Preoedent  of  taOrdff  of 

504.     But  see  Turn  bull  Wagon  Co.  v,  Semovml — one  that  was  respected  bv 

Linthicum  Carriage  Co.,  80  Fed.  Rep.  7.  the  state  court,  though  slightly  cdti- 
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entry  in  the  federal  court  of  its  finding  that  the  application  for 
removal  is  sufficient   does    not  alone  operate   to   remove   the 

cause.*    The  better  practice  is  to  state  in  the  order  of  removal 
all  the  jurisdictional  facts.* 

cised  —  is  set  forth  in  Howard  v.  Stew-  moval,  file  that  order  in  the  state  court, 
art,  34  Neb.  769.  Other  precedents  of  and  take  from  it  a  transcript  and  file  it 
orders  of  removal  will  be  found  in  in  the  federal  court.  It  may  be  said 
Crotts  V.  Southern  R.  Co.,  90  Fed.  that  these  steps  are  not  in  terms  pre- 
Rep.  2;  Parks  v.  Southern  R.  Co.,  90  scribed  by  the  statute.  That  is  true; 
Fed.  Rep.  4.  and  also  true  that  no  specific  procedure 
Booitals  in  Order. —  In  the  interests  is  named.  The  language  simply  is 
of  the  parties  it  would  be  prudent  to  that  the  defendant  may  remove,  when 
state  in  the  .order  of  removal  the  fact  he  has  satisfied  the  federal  court  of  the 
that  prejudice  or  local  influence  is  existence  of  sufficient  prejudice.  The 
the  ground  of  removal;  otherwise,  as  statute  being  silent,  the  general  rules 
in  Anglo-American  Provision  Co.  v.  in  respect  to  the  transfer  of  cases  from 
Evans,  34  Neb.  44.,  the  state  court  may  one  court  to  another  must  obtain.  If 
see  fit  to  proceed  with  the  cause,  re-  the  order  of  one  court  is  to  stay  the 
gardless  of  the  order,  unless  a  copy  of  action  of  another,  the  latter  is  entitled 
the  petition  accompanies  the  order,  to  notice.  If  a  case  is  to  pass  from  one 
And  to  avoid  the  objection  regarded  as  court  to  another,  this  is  done  by  filing 
fatal  in  Bradley  v.  Ohio  River,  etc.,  R.  a  transcript  of  the  record  of  the  one  in 
Co.,  119  N.  Car.  744,  it  would  be  ad-  the  other.  Virginia  v.  Paul,  148  U.  S. 
visable  to  have  the  order  show  by  107.  *  *  *  At  any  rate,  if  these  ex- 
proper  recitals  that  the  citizenship  of  act  steps  are  not  reauisite,  something 
the  parties  was  such  as  to  authorize  the  equivalent  thereto  is.  If  there  had 
removal.  been  more  attention  paid  to  these  mat- 
Under  the  Earlier  Semoval  Acts,  Act  of  ters  in  removal  proceedings  there 
1867,  14  U.  S.  Stat,  at  L.  55S,  c.  196,  would  have  been  less  irritation  pre- 
and  Rev.  Stat.  U.  S.,  §  639,  no  order  vailing  instate  tribunals  at  removals.*' 
of  removal  was  necessary,  and  upon  It  was  accordingly  held  in  that  case 
filing  a  sufficient  petition,  affidavit,  and  that  the  judgment  rendered  in  the 
bond  in  the  state  court  its  rightful  cause  after  such  ineffective  attempt  at 
jurisdiction  ceased  eo  instanti.  See  removal  was  not  reviewable  by  the 
cases  cited  supra,  p.  262,  note  2.  federal  Supreme  Court  for  want  of 
1.  Pennsylvania  Co.  v.  Bender,  148  jurisdiction  to  render  it.  A  similar 
U.  S.  255,  where  the  journal  entry  is  entry  approving  the  petition,  affidavit, 
set  forth  in  full  and  was  commented  and  bond,  and  declaring  that  the  de- 
upon  as  follows:  "  No  order  of  re-  fendant  had  shown  that  he  was  en- 
moval  was  made  by  the  federal  court,  titled  to  remove  the  cause,  was  held 
The  journal  entry,  which  is  certified  by  insufficient  to  effect  a  removal  in  Tod 
the  clerk  to  be  the  entire  entry,  is  v.  Cleveland,  "etc.,  R.  Co.,  65  Fed. 
simply  a  finding  that  the  application  Rep.  145.  But  the  case  was  decided 
for  removal  is  sufficient,  and  such  as  on  another  ground,  and  Severens,  J., 
entitles  the  defendant  to  remove  the  said:  "Whether,  in  view  of  the  facts 
cause  to  the  federal  court.  But  such  that  the  proceeding  which  had  taken 
finding  does  not  remove  the  case  any  place  in  the  United  States  court  was 
more  than  an  order  overruling  a  de-  brought  to  the  attention  of  the  state 
murrer  to  a  petition  makes  a  judg-  court,  that  the  latter  suffered  the  case 
ment."  And  after  quoting  the  removal  to  be  removed,  and  that  the  plaintiff 
act  of  1887,  the  court  continued:  followed  it  into  the  United  States 
"  There  is  no  specific  declaration  when  court,  and  proceeded  to  trial  without 
proceedings  in  the  state  court  shall  raising  objection  to  the  removal,  the 
stop.  The  right  to  a  removal  is  deter-  infirmity  of  the  removal  proceedings 
mined  by  the  federal  court,  and  deter-  ought  not  to  be  treated  as  a  matter  of 
mined  upon  evidence  satisfactory  to  it.  irregularity  only,  such  as  a  party  may 
When  it  is  satisfied  that  the  conditions  waive,  and  not  as  of  the  essence  of 
exist  the  defendant  may  remove;  how?  jurisdiction,  is  a  question  which  we 
The  proper  way  is  for  him  to  obtain  an  have  not  found  it  necessary  to  decide." 
order  from  the  federal  court  for  the  re-  2.  See  the  cases  cited  in  the  last  note 
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(2)  Filing  Copy  of  Order  in  State  Court,  —  The  order  of 
removal  obtained  in  the  federal  court  should  be  filed  in  the  state 
court  ^  and  may  >^  ell  be  accompanied  by  a  certified  copy  of  the 
entire  record.* 

(3)  Duty  and  Practice  of  State  Court  in  Premises.  —  Generally 
speaking,  it  is  the  duty  of  the  state  court,  upon  the  filing  of  the 
order  of  removal,  to  refrain  from  further  proceeding  in  the  case,' 
and  it  is  the  usual  practice  to  enter  a  formal  order  to  that  efifect, 
so  that  parties  and  witnesses  may  understand  that  they  will  not 
be  required  to  attend  unless  upon  notice  that  the  cause  has  been 
remanded.*  In  ordinary  course  the  clerk  of  the  state  court  will, 
upon  request,  and  without  any  motion  or  order  therefor,  furnish 
a  certified  copy  of  the  record  for  transmission  to  the  federal 
court.*  But  if  the  order  of  removal  is  deemed  to  be  void  for 
want  of  jurisdiction,  the  state  court  will  probably  disregard  it;* 

but  one,  and  State  v.  Sullivan,  no  N.  fendant  were  citizens  of  di£ferent  states. 

Car.  521.  See  Baird  v,  Richmond,  etc.,  R.  Co., 

1.  See  Pennsylvania  Co.  v.  Bender,  113  N.  Car.  607. 

148  U.  S.  255,  quoted  in  next  to  the  Petitioiier  an  Alien.  —  If  a  copy  of  the 

last  note.  order  of  removal  is  duly  filed  in  the 

8.  See  Lawson  v.  Richmond,  etc.,  R.  state  court  that  court  will  disregard  it 

Co.,  112  N.  Car.  394;  Baird  v.  Rich-  and  proceed  with  the  case  where  it  is 

mond,  etc.,  R.  Co.,  113  N.  Car.  605.  conceded  that  the  petition  for  removal 

8.  WalcotL  7.  Watson,  46  Fed.  Rep.  set  forth   that. the  petitioner  was  an 

529.  alien.     Dahlonega    Co.   v.    Frank  W. 

4.  Baird   &.  Richmond,  etc.,  R.  Co.,  Hall  Merchandise  Co.,  88  Ga.  339,  upon 

113  N.  Car.  603,  pronouncing  erroneous  the  ground  that  the  order  of  removal 

an  order  of  the  trial  court  declining  to  was  void,  since  an  alien  cannot  remove 

permit  the   removal    and  to  sign   an  the  case.     See  supra,  p.  249. 

order  offered  by  the  defendant  which  Divene  dtisenehip  Hot  Apparent.  —  In 

recited  the  fact  of  removal  and  *'  con-  Bradley  v.  Ohio  River,  etc.,  R.  Co.,  119 

sidered   and  adjudged   that  the  court  N.  Car.  744  [tf//r^v^</ 78  Fed.  Rep.  388], 

will  proceed  no  further  in  this  cause.'*  the  state  court  declined  to  recognize 

The  proposed  order  is  set  forth  in  full  the  order  of  removal,  because  it  did  not 

in  the  statement  of  the  case.  appear  anywhere  in   the    record   that 

6.  Baird  v.  Richmond,  etc.,  R.  Co.,  the  diverse  citizenship  of  the  parties 

113  N.  Car.  603,  intimating  that  the  existed  at  the  time  of  the  commence* 

act  of  the  federal  court  in  that  case  in  ment  of  the  suit, 

issuing  a  writ  of  certiorari  without  first  Amoimt  in  Controversy  Insnffident. — 

demanding  a  copy  of  the  record  was  In  Bierbower  v.  Miller,  30  Neb.  161, 

not  in  excellent  taste.     See  Brodhead  the  Supreme  Court  affirmed  the  validity 

V,  Shoemaker,  85  Ga.  728,  where  the  of  a  judgment  of  the  state  court  ren- 

state  court  ordered  its  clerk  to  furnish  dered  after  the  case  had  been  ordered 

to  counsel,  upon  payment  of  the  costs  removed  by  the  federal  court,  it  ap- 

thereof,   a   complete  transcript  of  the  pearing  to  the  state  court  that  the  order 

record.     See    also  Douglass  v.   Cald-  of    removal    was    void    because    the 

well,  65  N.  Car.  250,  for  the  full  text  amount  in  controversy  was  less  than 

of  an  order  in  a  cause  removed  under  two  thousand  dollars.    To  the  same 

the  Act  of  1867.  effect   see   Tucker    v.   Inter-States  L. 

6.  Plaintiff  Hot  Citiien  of  State.  —  In  Assoc.,  112  N.  Car.  797. 

Lawson  v.  Richmond,  etc.,  R.  Co.,  112  Bemoval  Hot    in  Time.  —  In  Anglo- 

N.  Car.  390,  the  order  of  removal  was  American  Provision  Co.  v,  Evans,  34 

treated  as  void  because  the  record  did  Neb.  44,  the  state  court  proceeded  with 

not  show  that  the  plaintiff  was  a  citizen  the  cause  on  the  ground  that  the  appli- 

of  the  state  where  the  suit  was  brought,  cation  for  removal  was  too  late,   and 

although     the     petition    for    removal  also  because  the  order  of  removal,  a 

alleged  that  the  plaintiff  and  the  de-  copy  of   which   had  been  filed  in  the 
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otherwise,  if  the  validity  of  the  order  is  merely  doubtful.  * 

n.  Filing  Transcript  in  Federal  Court.  —  A  transcript  of 

the  record  in  the  state  court  should  be  filed  in  the  federal  court.* 

o.  Application  to  Remand  and  Hearing  Thereon.  —  If 

it  appears  that  any  element  of  jurisdiction  is  lacking,  the  cause 
will,  of  course,  be  remanded,  as  in  cases  removed  on  other 
grounds,'  and  the  statute  provides  for  remand  to  the  state  court 
in  a  certain  contingency  so  far  as  relates  to  defendants  other  than 
the  petitioner  for  removal.*  So  if  the  aflfidavit  for  removal  is 
insufficient  on  its  face  the  cause  will  be  remanded.*  But  where 
the  purpose  is  to  have  the  court  retry  the  question  of  fact  already 
determined  in  granting  the  order  of  removal,  the  practice  is  not 
prescribed  by  statute  and  is  unsettled.  It  seems  that  a  written 
application  denying  the  allegations  of  prejudice  and  local  influ- 
ence is  a  proper  method  of  proceeding,  and  that  a  plea  in  abate- 

state  con  It,  did  not  specify  the  ground  party  to  the  suit  will  be  prejudiced  by 

upon  which  the  remoyal  was  ordered.  a  separation  of  the  parties,  said  Circuit 

1.  If  the  order  of  removal  is  not  Court  may  direct  the  suit  to  be  re- 
deemed a  plain  usurpation  of  jurisdic-  manded,  so  far  as  relates  to  such  other 
tion  the  state  court  will  abstain  from  defendants,  to  the  state  court,  to  be 
farther  proceedings,  even  though  the  proceeded  with  therein."  It  seems 
question  of  federal  jurisdiction  may  be  that  the  cause  will  not  be  remanded  as 
regarded  as  doubtful.  Brodhead  v,  to  such  other  defendants  on  motion  of 
Shoemaker,  85  Ga.  728;  Dahlonega  Co.  the  plaintiff,  unless  there  is  as  to  them 
V.  Frank  W.  Hall  Merchandise  Co.,  88  a  separable  controversy  within  the 
Ga.  339.  meaning  of  that  term  as  expounded  in 

9.  Pennsylvania  Co.  v.  Bender,  148  the  cases  treating  of  removals  on  that 

U.  S.  255.  ground.     Haire   v.   Rome   R.   Co.,  57 

8.  See  Carpenter  z'.  Chicago,  etc.,  R.  Fed.  Rep.  321,  an  action  of  tort  against 
Co.,  47  Fed.  Rep.  535;  Whelan  v.  New  three  defendants  which  had  been  re- 
York,  etc.,  R.  Co.,  35  Fed.  Rep.  865.  moved  for  local  prejudice  on  the  peti- 
And  see  infra,  \,  ^,  Remand  of  Cause  tion  of  one  of  them,  and  the  court 
to  State  Court,  refused  to  remand  it  as  to  the  other. 

If  the  cause  has  been  improperly  re-        Pending  Canset.  —  The  Act  of  1887- 

moved  on  the  petition  of  one  alone  of  1888   alove    cited    also  contained    an 

several  defendants,  the  other  defend-  independent   temporary    provision  in- 

ant  may  move  to  remand.     Hanrick  v,  tended  to  apply  to  suits  then  pending 

Hanrick,  153  U.  S.  192.  in  the  federal  Circuit  Court  which  had 

Biseontiniuuioe  as  to  Removing  Defend-  been    removed   by  a    plaintiff    under 

ant.  —  If  there  are  several  defendants,  earlier  acts.     See  Fisk  z'.  Henarie,  32 

and  the  cause  is  removed  by  the  only  Fed.    Rep.   420.      The   provision    was 

defendant  who  is  entitled  to  removal,  held  to  be  constitutional  in  Birdseye  v, 

and  the  plaintiff  then  discontinues  his  Shaeffer,  37  Fed.   Rep.  821.     In  Neale 

suit   as   to   that  defendant,  the   cause  v,  Foster,  31  Fed.  Rep.  54,  a  motion  to 

must  be  remanded.     Bane  v,   Keefer,  remand  a  case  which  had  been  removed 

66  Fed.  Rep.  610,  applying  the  rule  an-  under  Rev.  Stat.  U.  S.,  §  639,  and  had 

nounced  in  Texas  Transp.  Co.  v.  Seelig-  been  referred  to  and  heard  by  a  master, 

son,  122  U.  S.  519.  was  held  to  be  too  late,  the  statute  re- 

4.  The  Act  of  1887-1888,2411.  S.  Stat,  quiring  the  application  to  be  made 
at  L.  553,  c.  373,  §  2;  25  U.  S.  Stat,  at  L.  '*  before  the  trial." 
435,  c.  866,  I  2,  provides  that:  *'  If  it  6.  See,  for  instance,  Niblock  v,  Alex- 
farther  appear  that  said  suit  can  be  ander,  44  Fed.  Rep.  306;  Amy  v.  Man- 
fully and  justljr  determined  as  to  the  ning,  38  Fed.  Rep.  868;  Short  v,  Chi- 
other  defendants  in  the  state  court,  cago,  etc.,  R.  Co.,  33  Fed.  Rep.  114,  34 
without  being  affected  by  such  preju-  Fed.  Rep.  225;  Minnick  v.  Union  Ins. 
dice  or  local   influence,   and   that  no  Co.,  40  Fed.  Rep.  369. 
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ment  is  not  essential.*  Upon  an  application  to  remand  the 
plaintiff  has  no  absolute  right  to  file  counter-affidavits  even 
though  the  removal  was  made  ex  parte  and  without  notice; 
whether  he  shall  be  allowed  to  file  them  is  a  matter  for  the 
sound  discretion  of  the  court.*  It  is  said  that  such  leave 
ought  not  to  be  granted  unless  it  is  clearly  made  to  appear 
that  the  court  has  been  imposed  upon  or  misled.'  However, 
there  is  a  diversity  of  practice  in  the  various  circuits,  and  in  some 
of  them  counter-affidavits  are  allowed  on  a  motion  to  remand,  as 
a  matter  of  course,^  and  also  additional  affidavits  in  support  of 

1.  See  Whelan  v.  New  York,  etc.,  R.  effect,  an  application  to  the  court  for  a 
Co.,  35  Fed.  Rep.  852;  Walcott  v.  Wat-  rehearing  without  showing  cause." 
son,  46  Fed.  Rep.  529;  Fisk  z/.  Henarie,  Accordingly,  leave  to  file  counter- 
32  Fed.  Rep.  418.  affidavits  was  there  refused,  as  also  in 

"  There  being  no  form,  no  procedure,  Adelbert    College  v.  Toledo,  etc.,  R. 

prescribed,  I   think  the  court  in  any  Co.,  47  Fed.  Rep.  836, /^  Jackson,  J. ; 

particular  case  may  prescribe  a  mode  Carpenter  v,  Chicago,  etc.,  R.  Co.,  47 

of  procedure,  or  might  lay  down  a  gen-  Fed.  Rep.  535,  where  Shiras,  J.,  said 

eral  rule  applicable  to  all  cases."     Per  that  '*  ordinarily  the  one  hearing  and 

Brewer,  J.,  in  Short  v,  Chicago,  etc.,  determination,  although  ex  parte,  will 

R.  Co.,  33  Fed.  Rep.  117,  34  Fed.  Rep.  be  held  final;  "  Whelan  v.  New  York, 

227,  in  connection  with  other  remarks  etc.,  R.  Co.,  35  Fed.  Rep.  866;  Brod- 

indicating  an  opinion  that   a  plea  in  head  v.  Shoemaker,  44  Fed.  Rep.  518; 

abatement  is  not  indispensable.  Cooper  v.   Richmond,  etc.,  R.  Co.,  42 

Eemand  at  Next  Term.  —  If  the   re-  Fed.  Rep.  697;  Fisk  z'.  Henarie,  32  Fed. 

moval  is  ordered   upon    an    affidavit  Rep.  417. 

which  makes  a /Wma/anV  case,  (hough  Where  Eemoval  Was  upon  Notioe  and 
without  notice,  it  cannot  be  remanded  Hearing.  —  Where  a  notice  and  hearing 
at  a  subsequent  term,  even  by  the  by  filing  counter-affidavits  are  had 
judge  who  allowed  the  removal,  on  the  upon  the  application,  the  matter  should 
ground  of  the  insufficiency  of  the  proof,  not  be  reheard  on  a  motion  to  remand. 
Crotts  t/.  Southern  R.  Co.,  90  Fed.  Rep.  Bonner  c.  Meikle,  77  Fed.  Rep.  488, 
I,  where  the  court  said:  "  Were  this  where  the  court  said  that  "  the  right  of 
cause  now  to  be  remanded,  the  court  removal  ought  not  to  be  subjected  to 
could  do  soonly  because  of  error  in  the  hearings  by  '  piecemeal.'  " 
former  order  of  this  court.  It  has  no  4.  See  Smith  v.  Crosby  Lumber  Co., 
such  supervising  power."  Nor,  where  46  Fed.  Rep.  819;  Dennison  v.  Brown, 
the  order  of  removal  was  granted  upon  38  Fed.  Rep.  535;  Walcott  v.  Watson, 
an  affidavit  stating  the  facts  in  support  46  Fed.  Rep.  529;  Amy  v.  Manning,  38 
of  its  general  averments,  can  the  cause  Fed.  Rep.  868;  Paul  v.  Baltimore,  etc., 
be  remanded  at  a  subsequent  term  on  R.  Co.,  44  Fed.  Rep.  513.  In  Detroit 
the  ground  thai  the  facts  stated  were  v.  Detroit  City  R.  Co.,  54  Fed.  Rep. 
insufficient.  Parks  z/.  Southern  R.  Co.,  17,  Taft,  J.,  without  deciding  the 
90  Fed.  Rep.  3.  In  Bradley  v.  Ohio  point,  intimated  that  possibly  the 
River  etc.,  R.  Co.,  78  Fed.  Rep.  387,  language  of  the  Supreme  Court  in  In 
the  order  of  removal  was  allowed  with  re  Pennsylvania  Co.,  137  U.  S.  451, 
leave  to  file  a  motion  to  remand  at  the  would  require  the  admission  of  counter- 
next  term.  affidavits  on  motions  to  remand. 

2.  Reeves  v.  Corning,  51  Fed.  Rep.  As  to  Power  of  Conrt.  —  In  Amy  v, 
778,  per  Baker,  J.;  Carpenter  v.  Chi-  Manning,  38  Fed.  Rep.  868,  Wallace,  J., 
cago,  etc.,  R.  Co.,  47  Fed.  Rep.  535.  said    that    the    question    of    removal 

8.  Reeves  v.  Corning,  51  Fed.  Rep.  "  may  be  reconsidered  upon  a  motion 

778,    where   Baker,   J.,   said:    "  Such  to   remand,   and   if  such   a  motion  is 

leave  never  should  be  granted  unless  a  made,   and    the   court  is  satisfied,  by 

very  strong  case  is  shown  for  asking  further  argument  or  by  controverting 

the    court    to    reverse    its    judgment  affidavits,  that  the  petition  ought  not 

awarding  a   removal.     A    motion   for  to  have  been  allowed,  it  has  the  same 

leave  to  file   counter-affidavits  is,   in  power  to  vacate  the  allowance  that  it 
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the  petition  for  removal.^ 

/.  Costs  on  Dismissal  of  Application.  —  Upon  dismissal 
of  the  petition  the  costs  of  the  proceedings  are  taxed  against  the 
petitioner.* 

q.  Costs  upon  Remand  to  State  Court.  —  Where  the 

cause  is  removed  and  afterwards  remanded  to  the  state  court,  the 
petitioner  must  pay  the  costs  of  all  the  proceedings  in  the  federal 
courts.' 

r.  Appellate  Review  of  Order  of  Remand.  —  The  order 
of  remand  is  not  reviewable  on  appeal  or  error.* 

18.  Amount  in  Dispute  —  a.  Amount  Prescribed  by  Stat- 
ute. —  In  cases  removed  to  the  federal  court  where  the  amount 
in  dispute  is  a  jurisdictional  element  it  must  exceed,  exclusive  of 
interest  andcosts,  the  sum  or  value  of  two  thousand  dollars.*  If 
the  amount  is  exactly  two  thousand  dollars,*  with  or  without 
interest,'^  the  suit  is  not  removable.  Where  the  matter  alleged 
by  the  plaintiff  is  admitted  by  the  defendant  there  is  no  contro- 
versy and  therefore  no  case  for  removal.® 

has  to  vacate  any  interlocutory  order  more,  etc.,  R.  Co.  v.  Worman,  12  lad. 

made  ex  parte  which  has  been  improvi-  App.  494. 

dently  or  improperly  granted."  An    AoUon  of  TrespaM  to  Try  Tltlo 

1.  Smith  V,  Crosby  Lumber  Co.,  46  where  the  plaintiff  demanded  the  re- 
Fed.  Rep.  821.  covery  of  the  land  and  also  damat^es 

9.  Bradley  v.   Ohio  River,   etc.,  R.  for  the  exact  jurisdictional  amount  was 

Co.,  78  Fed.  Rep.  387;  Paul  v.  Chil-  held  removable  since  the  court  would 

Boqne.  70  Fed.  Rep.  403;  Carson,  etc.,  not  assume  that  the  land  was  worth 

Lumber  Co.    ?.    Holtzclaw,    39    Fed.  nothing  at  all.    Ayers  v,  Watson,  113 

Rep.  887.  U.  S.  597. 

S.  Hanrick  v.    Hanrick,   153   U.   S.  7.  Lazensky  v.  Supreme  Lodge,  etc., 

192;  Davis  V.  Chicago,  etc.,  R.  Co.,  46  32  Fed.  Rep.  417,  where  the  suit  was 

Fed.   Rep.  309.     See  generally   infra^  to  recover  two  thousand  dollars  with 

1.  40.  y.  Costs  on  Remand  or  Dismissal,  interest. 

Coots  of  the  Motion  to  Semaad  were  not  8.  Keith  v,  Levi,  i  McCrary  (U.  S.) 

awarded    where    the    cause   was    re-  343,  2  Fed.  Rep.  743.     In  that  case  the 

manded  by  the  judge  who  had  inad-  defendant,  by  written  stipulation,  had 

vertenily    ordered    the    removal    for  admitted  the  debt  sued  for,  so  that  the 

prejudice  and  local  influence  on  an  in-  cause  was  not  removable  unless  the 

sufficient  affidavit.     Minnick  v.  Union  controversy    arising    on    his    plea    in 

Ins.  Co  ,  40  Fed.  Rep.  371.  abatement  to  an  attachment  showed  a 

4.  In  re  Pennsylvania  Co.,  137  U.  S.  sufficient  amount  in  dispute.  In  con- 
451.  See  generally  infra^  I.  46.  <i.  sidering  this  question  it  was  held  that 
Appealability  of  Orders  and  Review  of  the  value  of  the  goods  attached  was 
Final Judjiment.  not  the  measure  of  the  amount  in  con- 

5.  Act  of  1887-1888,  24  U.  S.  Stat,  at  troversy.  The  state  statute  provided 
L.  552,  c.  373,  §§1,2;  25  U.  S.  Stat,  at  L.  that  if  the  issue  upon  the  plea  in  abate- 
433,  c.  866,  §§  I,  2.  ment  were  found  against  the  plaintiff 

6.  Withers  v.  Hopkins  Place  Sav.  he  and  his  sureties  should  '*  be  liable 
Bank,  104  Ga.  89;  Western  Union  Tel.  on  their  bond  for  all  damages  and 
Co.  V,  Levi,  47  Ind.  553;  Louisville  costs  occasioned  by  the  attachment,  or 
Southern  R.  Co.  v.  Tucker,  (Ky.  1899)  any  subsequent  proceedings  connected 
49  S.  W.  Rep.  314.  therewith.^*    The  court   said:    "The 

An  action  of  tort  wherein  the  plain-  most    that    can    be    said  is   that   the 

tiff  demands  "  two  thousand  dollars  amount  in  controversy  in  the  question 

and  all  other  proper  relief  "  is  not  re-  raised  upon  the  validity  of  the  attach- 

movable,   as    no  other   relief   than   a  ment  is  the  sum  which  the  defendant 

money  judgment  is  obtainable.     Baltl-  may  recover  as  damages  resulting  from 
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b.  In  What  Cases  Jurisdictional.  —  The  requisite  amount 

must  be  in  dispute  in  all  cases  where  alienage  of  a  party  or 
diversity  of  citizenship  (either  alone  or  in  connection  with  a  sep- 
arable controversy  or  prejudice  or  local  influence)  is  an  element 
of  federal  jurisdiction/ where  removal  is  sought  on  the  ground  of 
a  federal  question  involved,'  and  in  suits  between  citizens  of 
the  same  state  claiming  lands  under  grants  of  different  states.' 
Suits  in  which  the  United  States  are  plaintiffs,^  and  suits 
against  a  receiver  appointed  by  a  federal  court  for  matters  affect- 
ing his  trust,*  may  be  removed  irrespective  of  the  amount  in 
dispute.  Proceedings  against  federal  revenue  officers  or  others 
under  section  643  of  the  United  States  Revised  Statutes  are  also 
removable  without  reference  to  the  amount  in  dispute.* 

c.  Time  When  Jurisdictional  Amount  Must  Be  in  Dis- 
pute. —  The  requisite  amount  must  be  in  dispute  at  the  time 
of  the  commencement  of  the  suit  ^  and  also  at  the  time  of 
removal.® 

d.  Matter  in  Dispute  Not  Susceptible  of  Pecuniary 
Estimation.  —  No  case  can  be  removed  where  the  right  or 
claim  of  neither  party  is  capable  of  being  valued  in  money.* 

the  wrongful  issuing  of  the  wrii;  "  and  against  the  receiver  had  been  entirely 

inasmuch  as  there  was  no  claim  for  independent    and    disconnected    from 

damages  in  the  petition  for  removal  or  the  cause  in  which  he  was  appointed 

anywhere  in  the  record  the  cause  was  it  could  not  have  been  removed  unless 

remanded  to  the  state  court.  the  jurisdictional  amount  was  involved. 

1.  See    Act  of   1887-1888,   24   U.    S.  6.  Venable   v,    Richards,    105   U.  S. 
Stat,  at  L.  554;  25  U.  S.  Stat,  at  L.  435.  637;  Wood  v.  Matthews,  2  Blatchf.  (U. 

Suit!  BetwMn  dtiiens  and  Aliem  or  S.)  370. 

Foreign  States.  —  See  U.  S.  v.  Say  ward,  7.  Carricle  v.  Landman,  20  Fed.  Rep. 

160  U.  S.  497.  209,  a  petition  for  removal  under  the 

Sexnoval  for  Prqndice  or  Local  Infln-  Act  of  1867,  which  required  a  jurisdic- 

enoe.  —  See  xif^ra,  p.  244.  tional  amount  of  five  hundred  dollars 

2.  Hallam  v.  Tillinghast,  75  Fed.  Rep.  "  exclusive  of  costs,"  the  case  holding 
849;  Pitkin  V,  Cowen,  91  Fed.  Rep.  that  interest  accruing  during  the  pen- 
602;  Johnson  t/.  Weils,  91  Fed.  Rep.  i,  dency  of  the  suit  and  before  the  filing 
a  case  arising  under  the  internal-  of  the  petition  for  removal  could  not 
revenue  laws;  Follett  v.  Tillinghast,  be  added  so  as  to  raalee  up  the  requi- 
82  Fed.  Rep.  241,  a  case  against  a  re-  site  amount.  Compare  infra^  I.  i8.  €, 
ceiver  of  an  insolvent  national  bank.  {^'^]  Amount  in  Counterclaim  or  Set-off. 
appointed  by  the  comptroller  of  the  8.  Sturgeon  River  Boom  Co.  v.  W.  H. 
currency;  Hunt  v.  Hardin,  14 Tex.  Civ.  Sawyer  Lumber  Co.,  89  Fed.  Rep.  113, 
App.  285.  See  also  Hoover,  etc.,  Co.  holding  that  if  the  requisite  amount  is 
V,  Columbia  Straw  Paper  Co.,  68  not  in  dispute  at  the  time  of  removal. 
Fed.  Rep.  945;  Central  Trust  Co.  v.  East  the  jurisdiction  of  the  federal  court 
Tennessee,  etc.,  R.  Co.,  59  Fed.  Rep.  cannot  be  sustained  by  an  amendment 
523;  U.  S.  V,  Say  ward,  160  U.  S.  493.  of  the  pleadings  after  removal  so  as  to 

8.  See  the  language  of  the  statute  show  the  necessary  amount, 

quoted  supra,  p.  t86,  note  6.  9.  Kurtz   v,   Moflitt,    115  U.  S.  498; 

4.  U.  S.  V,  Sayward,  160  U.  S.  493;  Chappell  v.  Chappell,  86  Md.  544. 

U.  S.  V.  Kentucky  River  Mills,  45  Fed.  Suit  for  Bemovid  of  Tmstoe.  —  As  to 

Rep.    273;    U.    S.    V.    Flournoy    Live-  whether  a  suit  to  remove  the  defendant 

Stock,  etc.,  Co..  71  Fed.  Rep.  576.  from  his  office  of  trustee  and  to  have  a 

6.  Washington  v.  Northern  Pac.  R.  suitable  person  appointed  in  his  place 

Co.,   75  Fed.    Rep.  333;    Carpenters,  is  a  subject-matter  of  money  value,  see 

Northern  Pac.  R.    Co.,    75    Fed.  Rep.  Baxter  v.  Proctor,  139  Mass.  151. 

850,  holding,  however,  that  if  the  suit  Mandamus    Proceedings.  —  Although 
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For   this   reason  habeas    corpus    proceedings  *   .and    suits    for 
divorce  *  or  to  set  aside  decrees  of  divorce*  are  not  removable. 

e.  How  Ascertained  —  (i) /«  General.  —  The  jurisdiction 
by  removal,  so  far  as  it  depends  on  the  amount  in  dispute,  is  not 
governed  by  an  independent  provision  in  the  statute,  but  rests 
on  the  section  of  the  statute  prescribing  the  original  jurisdiction 
of  the  federal  Circuit  Courts.*  Therefore,  in  addition  to  what 
IS  herein  said  upon  the  subject,  it  may  be  useful  to  consult  the 

article  Amount  in  Controversy,  vol.  i,  p.  702. 

In  Actions  for  Unliquidated  Damagee  the  amount  stated  in  the  plain- 
tiff's ad  damnum  must  be  taken  as  the  true  measure  of  the  value 
of  the  matter  in  dispute.* 

there  is  no  way  of  appraising  with  ex-  terest  even  of  costs  involved  in  the  di- 

actness  the  value  in  money  of  a  right  vorce  decree,  that  decree  ordering  that 

to  appeal  from  the  probate  of  a  will,  the  complainant  should  pay  the  costs." 

yet  a  mandamus  proceeding  to  compel  4.  See  Act   of   1887-1888,   24  U.   S. 

the  allowance  of  an  appeal  is  remov-  Stat,  at  L.  552,  c.  373,  §§i,  2;  25  U.  S. 

able  so  far  as  the  amount  in  contro-  Stat,  at  L.  434,  c.  866,  §§  i,  2. 

versy  is    concerned   if    it    sufficiently  5.  Barry  v.  Edmunds,  116  U.  S.  550; 

appears  that  the  plaintiff's  interest  in  Western   Union   Tel.   Co.  v.  Levi,  47 

the  estate  directly  involved  in  the  ques-  Ind.   552;    Louisville,   etc.,  R.  Co.  v. 

tioQ  of  the  validity  of  the  will  exceeds  Roehling,   11   111.  App.  266;  Yarde  v, 

in   value  the    amount    necessary    for  Baltimore,  etc.,  R.  Co.,  57  Fed.  Rep. 

jurisdiction.     Erwin  v,  Walsh,  27  Fed.  913,  an  action  for  death  by  wrongful 

Rep.  579.     But  see  as  to  removability  act,   where  the   plaintiff's    complaint, 

of  mandam us  proceedings,  jM/m,  p.  171.  after  stating  in  detail  the  facts  consti- 

In   Rosenbaum  v.  Board  of  Super-  tuting  the  cause  of  action,  concluded 

visors,    28     Fed.     Rep.    225,    it    was  as  follows:    "  By  reason  of  the  prem- 

doubted  whether  a  mandamus  proceed-  ises  said  plaintiff  widow  and  children 

ing  to  compel  the  performance  of  a    have  been  damaged  in  the  sum  of 

public  duty  by  the  defendant,  the  lat-  thousand  dollars;    wherefore   plaintiff 

ter  not  being  liable  on  any  money  de-    demands  judgment   for thousand 

mand,  could   be    said    to  involve    in  dollars."     It  was  held  that  for  the  pur- 
dispute  any  matter  of  a  money  value.  poses  of  removal  the  amount  in  dispute 
Where  Money  Judgment  It  Discretion-  was  one  thousand  dollars  and  that  the 
uy.  —  Where  the  rendition  of  a  judg-  cause  could  not  be  removed  on  a  peti- 
inent  having  a  money  value  will  rest  tion  alleging  that  the  matter  is  dispute 
entirely  in  the  discretion  of  the  court,  exceeded  two  thousand  dollars,  etc. 
u  is  doubtful  whether  the  jurisdictional  Tort  for  ]>eetmction  of  Property.  —  In 
amount  can  be  claimed  to  be  in  dis-  Smith  v.  Northern  Pac.  R.  Co.,  3  N. 
pate.    Bowman  v.  Bowman,  30  Fed.  Dak.  17,  the  plaintiff  sued  in  tort  for 
Rep.  849,  a  suit  for  divorce,  the  bill  the  destruction  of  property,  laying  his 
alleging  the  husband's  income  to  be  damages  at  exactly  two  thousand  dol- 
Qot  less  than  ten  thousand  dollars  a  lars,  and  the  trial  court  denied  a  peti- 
year  and  praying  for  an  award  of  ali-  tion  for  removal.     On  appeal,  Corliss, 
fflony  according  to  the  equities  of  the  C.  J.,   said:      "We  are  satisfied   we 
^se.  must  sustain   the  action  of  the   trial 
1.  Kurtz  V,   Moffitt,    115  U.  S.  498.  court  in  this  behalf.    While  it  is  true 
See  also  Barry    v.    Mercein,  5   How.  that  it  is  stated  in  the  complaint  that 
(U-  S.)  103;  Pratt  V,  Fitzhugh,  i  Black  the  value  of  the  property  destroyed  by 
w-  S.)  271.  the  fire  was  over  two  thousand  dol- 
8.  Chappell  V.  Chappell,  86  Md.  532,  lars,  the  plaintiff  expressly  limited  his 
although  there  were  auxiliary  proceed-  demand  to  that  sum.   This  demand  gov- 
l^^s  respecting  alimony  and  counsel  erns  in  actions  of  this  character.     Of 
«w.    See  also  Bowman  v.   Bowman,  course  it  might  not  control  when  in  ex- 
3°  "fd.  Rep.  849.  cess  of  the  alleged  value  of  the  prop- 
••  Caswell  V.   Caswell,  120  111.  377,  erty  destroyed.     But  the  injured  party 
where  •*  there  was  not  the  money  in-  may,  if  he  sees  fit,  waive  his  right  to 
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Aotion  for  Specific  Sum  of  Money.  —  Where  the  body  of  the  declara- 
tion shows  that  the  action  is  brought  to  recover  a  specific  sum 
of  money,  that  is  the  amount  in  controversy  without  regard  to 
the  ad  damnum,^ 

dainui  Conoemlng  Specific  Property  Sights.  —  Where  a  bill  in  equity  is 
filed  to  abate  a  nuisailce,  or  to  set  aside  a  deed,  or  for  a  decree 
giving  other  mandatory  or  preventive  relief,  it  is  the  value  of  the 
property  of  which  the  defendant  may  be  deprived  by  the  decree 
sought  which  is  the  test  of  jurisdiction,  and  not  the  claim  of  the 
complainant.* 

(2)  By  Rearrangement  of  Parties.  —  In  determining  the  amount 
in  controversy  the  parties  to  the  controversy  may  be  arranged 

recover  full  damages,  and  in  that  case  alleges  the  value  to  be  less  than  two 
the  litigation  involves  only  the  amount  thousand  dollars,  but  the  petition  for 
which  lie  seeks  to  recover."  See  also  removal  alleges  its  value  to  be  much 
Lake  Erie,  etc.,  R.  Co.  v.  Juday,  19  greater  than  that  amount,  the  fact  can 
Ind.  A  pp.  436.  be  determined  only  in  the  federal  court 
Qnantom  Memit.  —  Where  the  plain-  in  connection  with  a  motion  to  re- 
tiff's  summons  claimed  five  thousand  mand.  Withers  v.  Hopkins  Place  Sav. 
dollars,  and  a  special  count  in  his  dec-  Bank,  104  Ga.  89. 
laration  claimed  an  agreed  compensa-  Claim  to  Attached  Property.  —  Where 
tion  of  less  than  two  thousand  dollars,  a  receiver  was  made  a  codefendant  in 
for  services  rendered,  but  there  was  a  an  attachment  suit,  and  claimed  the 
count  on  the  quantum  meruit^  it  was  right  to  the  exclusive  possession  and 
held  that  the  jurisdictional  amount  was  control  of  the  attached  property,  which 
in  dispute.  Hay  ward  v.  Nordberg  was  more  than  two  thousand  dollars  in 
Mfg.  Co.,  85  Fed.  Rep.  4.  value,  it  was  held  that  the  suit  was  re- 

1.  Baltimore  v.  Postal  Tel.  Cable  movable  on  his  petition,  although  the 
Co.,  62  Fed.  Rep.  500.  plaintiff's  claim    was    less    than   two 

Contingent  Losses.  —  In  actions  at  law  thousand  dollars.  Hoover  v.  Colum- 
where  the  plaintiff's  claim  is  for  money,  bia  Straw  Paper  Co.,  68  Fed.  Rep.  945. 
the  amount  in  controversy  as  deter-  Bill  to  Annul  Several  Jadgments. — 
mined  by  that  particular  demand  for  Where  a  bill  in  equity  sought  to  anul 
which  the  plaintiff  sues,  and  not  by  several  judgments  against  the  plain- 
any  contingent  loss  which  either  party  tiff,  all  of  which  were  held  by  one  of 
may  sustain  through  the  indirect  or  the  defendants,  and  were  rendered  as 
probative  effect  of  the  judgment,  how-  a  result  of  one  trial,  the  aggregate 
ever  certain  it  may  be  that  such  loss  amount  of  the  judgments  was  deemed 
will  occur.  Baltimore  v.  Postal  Tel.  to  be  the  value  of  the  matter  in  dispute 
Cable  Co.,  62  Fed.  Rep.  502  {citing  New  for  the  purpose  of  removal.  Marshall 
England  Mortg.  Security  Co.  v.  Gay,  v.  Holmes,  141  U.  S.  595. 
145  U.  S.  123;  Elgin  V.  Marshall,  106  In  an  Aotion  for  Specific  Performance  of 
U.  S.  578;  Gibson  v,  Shufeldt,  122  U.  a  contract  to  convey  land,  the  value  of 
S.  27;  Clay  Center  V.  Farmers' L.  &  T.  the  land  is  the  amount  in  dispute. 
Co.,  145  U.  S.  225:  Washington,  etc..  Weber  v.  Travelers'  Ins.  Co.,  45  Fed. 
R.  Co.  V.  District  of  Columbia,  146  U.  Rep.  657. 
S.  227].  Suit  to  Enjoin  Tax.  —  In  a  suit  brought 

2.  Baltimore  v.  Postal  Tel.  Cable  by  several  taxpayers  in  behalf  of  them- 
Co.,  62  Fed.  Rep.  502  [citing  Missis-  selves  and  all  other  taxpayers  of  a 
sippi,  etc.,  R.  Co.  v.  Ward,  2  Black  county  to  restrain  the  levy  of  a  tax  for 
(U.  S.)  485;  Washington  Market  Co.  v,  a  particular  year  to  pay  the  interest  on 
Hoffman,  loi  U.  S.  112;  Estes  v.  Gun-  a  series  of  bonds  the  validity  of  which 
ter,  121  U.  S.  183].  See  also  Dickinson  was  the  main  question  at  issue,  it  was 
V.  Union  Mortg.,  etc.,  Co.,  64  Fed.  held  that  the  amount  in  dispute  was  the 
Rep.  895.  value  of  the  bonds,  and  not  the  amount 

If  the  Title  to  a  Tract  of  Land  Is  in  of  the  particular  tax  to  be  levied. 
Controversy,  and  the  plaintiff's  pleading    Brown  v,  Trousdale,  138  U.  S.  389. 
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according  to  their  interest  in  the  subject-matter,  and  not  as  they 
appear  in  the  record.* 

(3)  Amount  in  Counterclaim  or  Set-off.  —  Whether  the  amount 
demanded  in  a  counterclaim  or  set-off  filed  by  the  defendant  can 
be  considered  as  constituting  a  part  of  the  matter  in  dispute  on 
an  application  for  removal  has  been  the  subject  of  conflicting 
decisions.*  The  conclusion  that  it  may  be  so  considered  is  said 
to  be  strongly  fortified  where  the  state  statute  requires  the 
defendant  to  file  his  counterclaim  or  be  forever  barred  of  recov- 
ery therefor.' 

(4)  Petition  for  Removal  in  Connection  with  Pleadings.  —  In 
determining  the  amount  in  controversy  the  petition  for  removal 
and  the  plaintiff's  declaration  or  complaint  may  be  read 
together.*  If  the  allegation  of  the  amount  in  dispute  is  prop- 
erly stated  in  the  petition  for  removal,  it  is  sufficient  though  it 
does  not  appear  in  the  plaintiff's  pleading.*  Where  the  amount 
in  controversy  positively  stated  in  the  petition  for  removal 
exceeds  the  jurisdictional  limit,  it  is  sufficient  if  not  legally 
inconsistent  with  the  allegations  in  the  plaintiff's  pleading.*  If 
the  averments  in  the  plaintiff's  pleading  touching  the  amount  in 

1.  Thus  in  a  foreclosure  suit  against  New  York  I.  &  P.  Co.  v,  Milburn  Gin, 

a     mortgagor    and     another     incuni-  etc.,  Co.,  35  Fed.  Rep.  225;  Hummel 

brancer  where  the  latter  files  a  cross-  v.  Moore,  25  Fed.  Rep.  380. 

biU  against  the  plaintiff  and  codefend-  Ayermentof  Intention  to  File  Set-off.  — 

ant  to  foreclose  a  prior  mortgage  and  A  mere  averment  in  the  petition  for 

removes  the  case,  the  amount  in  con-  removal  that  the  defendant  intends  to 

troversy  is  the  amount  of  the  mortgage  plead  a  set-off  large  enough  to  bring 

debt  alleged  in  the  cross-bill,  the  plain-  up  the  amount  in  controversy  to  a  sum 

tiff  and  the  codefendant  being  arrayed  more  than  two  thousand  dollars  is  not 

against  the  removing  defendant.     Wol-  sufficient.    Sturgeon  River  Boom  Co. 

coit  V.  Sprague.  55  Fed.  Rep.  545.     See  v.  W.  H.  Sawyer  Lumber  Co.,  89  Fed. 

generally  supra^  p.  205.  Rep.  113. 

2.  The  following  cases  hold  that  it  8.  Lee  v.   Continental   Ins.  Co.,  74 

tannot    be    considered:      Bennett    v.  Fed.  Rep.  424. 

I>evine,45  Fed.  Rep.  705;  La  Montague  4.  Weber  v.  Travelers*  Ins.  Co.,  45 

J-  ^'  W.  Harvey  Lumber  Co.,  44  Fed.  Fed.  Rep.  657. 

^^P-  C45.     See  also  Falls  Wire  Mfg.  "  The  entire  record  may  be  looked  to 

Co  f/.  Broderick,  6  Fed.  Rep.  654,  2  in  order  to  ascertain  what  the  value  of 

McCrary  (U.  S.)  489:  Carrick  v.  Land-  the  subject  of  controversy  is."     Build- 

Bjan,  20  Fed.  Rep.  209;  West  v.  Aurora  ing,  etc.,   Assoc,   v,   Cunningham,  92 

cL^  ^^"-  ^'  ^-^  '39-  Tex.  155.    To  the  same  effect  is  Reed 

Umtra.  —  Clarkson  v,  Manson,  4  Fed.  v.  Hardeman  County,  77  Tex.  167. 

Ho'   n^'   '^  Blatchf.  (U.  S.)  443,  60  6.  Banigan    v,   Worcester,    30  Fed. 

^i^'  ^r.  (N.  Y.)  45.     See  also  Sturgeon  Rep.  392. 

ber  ^       °™  ^^'  ^*  ^-  ^-  Sawyer  Lum-  6.  Thus    in    Roberts    v.    Nelson,   8 

^^  ^^'^  89  Fed.  Rep.  113.    And  com-  Blatchf.  (U.  S.)  77,  where  the  petition 

Lov  11  ^^^  ^-   Darling.  140  U.  S.  234;  contained  such  an  averment,  the  cause 

Cont     ^*  ^'"^8^''*'  '3^  ^'  S-  '3^*»  ^^^  ^-  ^**  \i^^  properly  removed,  although 

'Rental  Ins.  Co.,  74  Fed.  Rep.  424.  the  action  was    commenced  by  sum- 

m/^  ^ffeoted  by    Jurisdiction  of   State  mons  claiming  a  certain  sum  and  in- 

Vr^*      If  the  amount  recoverable  un-  terest  thereon,  which  together  might 

fh^  *  *^t-off  in  the  stale  court  in  which  or  might  not  be  sufficient  in  amount, 

lUc  suit  is  pending  is  less  than  the  the  rate  of  interest  not  being  alleged, 

amount  requisite   to  federal  jurisdic-  and  no  declaration  having  been  filed. 

tion,  the  set-off  cannot  be  considered.  Qneetionv  of  Fact  as  to  the  amount  in 
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controversy  conflict  with  the  averments  thereof  in  the  petition 
for  removal,  the  latter  will  control  the  former  on  a  motion  to 
remand  where  the  question  is  disputable  as  one  of  fact  ^  and 
there  is  no  reason  to  believe  that  the  claim  made  in  the  petition 
for  removal  has  n6  bona  fide  existence  and  is  made  only  to  secure 
jurisdiction.* 

/.  Effect  of  Amendments.  —  Before  a  petition  and  bond 
for  removal  are  filed,  the  plaintiff  may,  by  leave  of  court,  amend 
so  as  to  reduce  the  amount  of  his  claim  below  the  jurisdictional 
limit  and  thus  prevent  a  removal.*  But  where  the  record  at  the 
time  of  filing  the  petition  and  bond  for  removal  shows  a  dispute 
or  controversy  within  the  jurisdiction  of  the  federal  court  in 
respect  to  amount,  the  plaintiff  cannot  defeat  the  jurisdiction  by 
any  subsequent  amendment  in  the  state  court  *  or  in  the  federal 
court  *  reducing  the  amount  of  his  claim,*  nor  by  reducing  the 
amount  in  dispute  by  filing  a  bill  of  particulars  in  the  federal 
court  ^  or  by  other  form  of  concession  as  to  any  part  of  his 
demand.* 

dispute  cannot  be  tried  in  the  state  8.  Maine  v,  Gllman,  xi   Fed.  Rep. 

court.     See  infra^  I.  31.  d,  Determitu^  214. 

tion  of  Questions  of  Fact,  4  See  infra^    I.    37.  h,  InhiHtion  of 

ATermenti  Legally  Inooxulfteiit.  —  A  Further  Proceedings, 
petition  for  remotral  of  an  action  to  0.  Roberts  v.  Nelson,  8  Blatchf.  (U. 
contest  a  probated  will  alleging  the  S.)  74,  where  the  cause  was  removed 
amount  in  controversy  as  exceeding  after  service  of  summons  which  in  con- 
three  thousand  dollars,  etc.,  was  prop-  nectton  with  ihe  petition  for  removal 
erly  denied  where  the  order  probating  showed  the  jurisdictional  amount,  and 
the  will  specified  that  the  will  was  valid  subsequently  the  plaintifif  filed  his  dec- 
only  to  the  amount  of  three  hundred  laration  in  the  federal  court,  claiming 
dollars.  Middleton  v,  Middleton,  87  less  than  that  amount.  His  motion  to 
Iowa  292.  remand     was     overruled.      See    also 

The  averment  of  the  amount  in  con-  Wright  v.  Wells,  Pet.  (C.  C.)  sac. 

troversj  in  a  petition  for  removal  of  X^ppel.  —  In  Henderson  v,  Cabell, 

an   action   in   tort  cannot  control  the  43  Fed.  Rep.  257.  it  was  held  that  the 

amount  as  stated  in  the  ad  damnum  of  plaintifif,  having  sued  the  defendant  for 

the  plaintiff's  declaration  or  complaint,  the  sum  of  three  thousand  five  hundred 

Lake  Erie,  etc.,   R.   Co.  v,  Juday,  19  dollars,  was  estopped  to  contend  on  a 

Ind.  A  pp.  436.  motion  to  remand  that  the  amount  in- 

1.  Thus  in  Postal  Tel.  Cable  Co.  v,  volved  was  not  sufficient  to  give  jnris- 

Southern  R.  Co.,  88  Fed.  Rep.  804,  the  diction  to  the  federal  court, 

telegraph  company  instituted  proceed-  6.  "  If  the  right  of  removal  has  once 

ings  to  condemn  the  right  to  erect  its  become    perfect,    it  cannot  be  taken 

poles  and  stretch  its  wires  over  and  away  by  subsequent  amendment  in  the 

along  the  right  of  way  of  the  railroad  state  court  or  federal  court,  or  by  a 

company,  declaring  in  its  petition  an  release  of  part  of  the  debt  or  damages 

intent  in  no  way  to  interfere  with  the  claimed,    or     otherwise."       Western 

public  use  to  which  the  right  of  way  Union  Tel.  Co.  v,  Horack,  9  111.  App. 

was  already  dedicated,  and  thereupon  311. 

contended  that  the  compensation  to  the  7.  Hay  ward  v,  Nordberg  Mfg.  Co., 

railroad  company  must  be  only  nom-  85  Fed.  Rep.  9. 

Inal.     The  petition  for  removal  directly  8.  Rlggs  v.  Clark,  71  Fed.  Rep.  560, 

averred  that  the  compensation  should  where    it  was  sought    to   defeat  the 

greatly  exceed  two  thousand  dollars,  jurisdiction  of  the  federal  court  in  a 

A  motion  to  remand  was  denied.  removal  case,  as  a  consequence  of  a 

S.  Postal  Tel.  Cable  Co.  v.  Southern  stipulation  by  the   parties,  after    the 

R.  Co.,  88  Fed.  Rep.  806,  removal,  as  to  the  facts  of  the  case  for 
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19.  Who  May  Semove  Suit  —  a.  For  Diverse  Citizenship  — 
(i)  Onfy  a  Defendant.  —  None  but  a  defendant  can  remove  a 
suit  on  the  ground  of  diverse  citizenship.^ 

(2)  Who  Is  Deemed  a  Defendant  —  (a)  In  Cfoneral  —  Definition.  — 
A  defendant  has  been  defined  as  one  who  is  called  upon  to 
answer  either  at  law  or  in  equity.*  Within  the  meaning  of  the 
removal  act  he  is  one  who  is  named  as  a  defendant  and  appears 
in  the  record  as  such  at  the  time  when  the  right  of  removal 
exists.* 

A  Defondant  Wlio  Yolnntarily  Appean  without  the  service  of  process 
..las  the  same  right  of  removal  as  if  he  were  regularly  served.* 

the  purpose  of  a  hearing,  from  which  it  that  under  the  New  Hampshire  practice 

appeared  that  the  amount  in  dispute  the  appellant  landowner  is  a  plaintiff 

was  really  less  than  two  thousand  dol-  and  therefore  not  entitled  to  a  removal, 

lars.    See  also  Fuller  v.  Metropolitan  although  the  contrary  view  was  deemed 

L.  Ids.  Co.,  37  Fed.  Rep.  163;  Peeler  v.  to  be  more  logical. 

Lathrop,  48  Fed.  Rep.  780;  Henderson  In  White  v,   Philadelphia,  8   Phila. 

V.  Cabell,  43  Fed.  Rep.  257.  (Pa.)  241,  the  title  to  certain  land  was 

1.  Act  of  1887-1888,  24  U.  S.  Stat,  at  talcen  by  an  act  of  the  legislature  and 

L-  553.  c.  373,  §  2;  25  U.  S.  Stat,  at  L.  vested  in  the  city  for  public  use.    The 

435,  c.  866,  §  2;  Hanrick  v.  Hanrick,  park  commissioners  then  filed  a  peti- 

153  U.  S.  197.    See  also  Pitkin  County  tion  for  the  appointment  of  a  jury  to 

Min.  Co.  V,  Markell,  33  Fed.  Rep.  391;  award  damages  for  the  land  taken.     It 

Chappell  V,  Chappell,  86  Md.  544;  and  was  held  that  an  owner  who  appeared 

the  cases  cited  in   the  next  two  sub-  was  a  plaintiff  and  not  a  defendant  and 

divisions  of  this  section.  therefore  could  not  remove  the  pro- 

irndflr  the  Aot  of  1875  either  a  plaintiff  ceeding. 

or  a  defendant  could  remove  the  suit.  Gunushee.  —  Where  a  party  is  called 

The  following  cases  were  removed  by  by  process  of  garnishment  into  a  pro- 

a  plaintiff:     Phelps  v.  Oaks,  117  U.  S.  ceeding  by  attachment  he  is  not  en- 

236;  Schraeder  Min.,  etc.,  Co.  v.  Packer,  titled  to  remove  the  case.    Lackawanna 

129  U.   S.   688;  Fidelity  Trust  Co.  v.  Coal,  etc.,  Co.  v.  Bates,  56  Fed.  Rep. 

Gill  Car  Co.,  25  Fed.  Rep.  737;  Mosher  739.    See  also    Concord  Coal  Co.   r. 

V.  St.  Louis,  etc.,  R  Co.,  19  Fed.  Rep.  Haley,   76   Fed.   Rep.  882,  where  the 

849;    Carswell  v.   Schley,  59  Ga.  17;  court  said  that  it  was  a  serious  ques- 

Cuyler  v.  Smith,  78  Ga.  662.  tion  under  the  New  Hampshire  proced- 

%.  White  V,   Philadelphia,   8   Phila.  ure  whether  the  claimant  of  funds  held 

(Pa.)  244.  by  the  New  Hampshire  trustee   pro- 

In  Hill  V,  Graham,  11  Colo.  App.  536,  cess,   so  called,   who  intervenes  and 

it  was  held  that  one  who  had  presented  asserts  that  the  fund  belongs  to  him, 

his  claim  to  an  assignee  for  the  benefit  stands  as  a  plaintiff  or  defendant,  when 

of  creditors  and  replied  to  exceptions  looking  at  the  question  in  the  sense  of 

filed  by  the  assignee  in  accordance  with  its  bearing  on  the  right  of  removal. 

the  state  practice  was  a  plaintiff  and  8.  Walker  v,  Richards,  55  Fed.  Rep. 

could  not  remove  the  proceeding.  129. 

Laadowner  In  Condenmation   Proceed-  4  Stevens   v,    Richardson,    9    Fed. 

ings.  —  Where  a  landowner  takes  an  Rep.   195;  Wilson   ».   Western   Union 

appeal  from  the  commissioner's  award  Tel.  Co.,  34  Fed.  Rep.  563.    See  also 

of  damages  in  condemnation  proceed-  La  Mothe  Mfg.  Co.  v.  National  Tube 

ings,  he  will  be  regarded  as  a  defend-  Works  Co.,  15  Blatchf.  (U.  S.)  432. 

ant  for  the  purpose  of  removal  although  Speoial  Appearanoe.  —  A  defendant  not 

the  state  statute  gives  to  him  the  right  served  with  process  may  remove  the 

to  open  and  close  on  the  trial  of  the  cause  though  his  appearance  was  not 

appeal.      Hudson  River  R.,  etc.,  Co.  general,  but  entered  only  for  the  pur- 

V.  Day,  54  Fed.  Rep.  545,  a  case  aris-  pose  of  removal.     Hutton  v.  Bancroft, 

ing  in  New  Jersey,     Compare  Mt.  Wash-  77  Fed.  Rep.  481. 

ington  R.  Co.  v,  Coe,  50  Fed.  Rep.  637,  No  Attempt  to  Serve  Prooess.  —  In  Smith 

where  the  court  inclined  to  the  opinion  v.  Baltimore,  etc.,  R.  Co.,  7  Ohio  Dec. 
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▲n  In&nt  Defendant  cannot  remove  the  suit  until  proper  steps 
have  been  taken  by  the  service  of  process,  either  directly  or  by 
substitution,  to  bring  him  into  court  accordhig  to  the  require- 
ments of  the  state  law  as  applicable  to  the  case,  or  until  there  is 
an  appearance  for  him  by  some  representative  authorized  by  the 
state  law  to  appear  for  him  without  process.  * 

A  Defendant  Who  Files  a  Croia-bill  does  not  lose  his  status  as  a 
defendant.* 

One  Who  Ii  Merely  a  Formal  Party  Without  Interest,  or  one  whose  inter- 
est has  terminated,  has  no  right  of  removal.* 

(b)  Croes-hill  or  Connterclaim  Against  Flainti£  —  A  plaintiff's  relation 
to  the  suit  is  not  changed  so  as  to  enable  him  to  remove  it  as  a 
"  defendant  "  by  the  fact  that  the  defendant  has  filed  a  cross- 
bill *  or  an  answer  praying  for  affirmative  relief*  or  a  counter- 
claim or  demand  in  reconvention  under  a  state  statute.* 

(3)  Nonresident  Defendant  —  (a)  In  General. — The  statute  pro- 
vides for  removal  of  a  suit  on  the  ground  of  diverse  citizenship  ^ 
by  **  the  defendant  or  defendants  therein,  being  nonresidents  " 
of  the  state  where  the  suit  is  brought.®  Although  there  is  a 
legal  difference  between  **  residence  '*  and  "  citizenship,"  •  non- 
residence  within  the  state  is  probably  meant  by  the  statute  to 
be  synonymous  with  noncitizenship  in  the  state.  *^     If  the  terms 

542,   it   was  held   that  one    who   was  Smith,    72    Fed.    Rep.    568;     Western 

named  as  a  defendant,  but  upon  whom  Union  Tel.  Co.  v.  Brown,  32  Fed.  Rep. 

there  had   been   no  attempt  to  serve  337;    Anderson  v.   Appleton,  32   Fed. 

process,  was  not  a  party,  and  therefore  Rep.  855;  Weller  v.  J.  B.  Pace  Tobacco 

was  not  entitled  to  remove  the  case.  Co.,  32  Fed.  Rep.  860;    Mills  v.   New- 

1.  Woolridge  v,  McKenna,  8  Fed.  ell,  41  Fed.  Rep.  529;  Frisbie  z'.  Chesa- 
Rep.  675.  peake,   etc.,   R.   Co.,   57  Fed.   Rep.  i; 

2.  Meissner  v.  Buek,  28  Fed.  Rep.  Purcell  v.  British  Land,  etc.,  Co.,  42 
161,  See  also  Jackson,  etc.,  Co.  v.  Fed.  Rep.  465;  Bryan  v,  Richardson, 
Pearson,  60  Fed.  Rep.  113.  153  Mass.  157. 

8.  Adelbert  College  v,  Toledo,  etc.,        9.  See  Overman  Wheel  Co.  v.  Pope 

R.  Co..  47  Fed.  Rep.  836.  Mfg.  Co.,  46  Fed.  Rep.  578;  Parker  v, 

4.  Chappell  v.  Chappell,  86  Md.  544,  Overman,  18  How.  (U.  S.)  137;  Fales 
a  suit  for  divorce.  v,  Chicago,  etc.,  R.  Co.,  32  Fed.  Rep. 

5.  West  r.  Aurora  City,  6  Wall.  (U.  678. 

S.)  141.  10.  In   Martin  v,   Baltimore,  etc.,  R. 

6.  Waco  Hardware  Co.  v.  Michigan  Co.,  151  U.  S.  676,  the  court  said: 
Stove  Co.,  91  Fed.  Rep.  289.  See  also  **  In  order  to  be  a  '  nonresident  of  that 
La  Montagne  v,  T.  W.  Harvey  Lumber  state  '  within  the  meaning  of  this  stat- 
Co.,  44  Fed.  Rtp.  645;  Jackson,  etc.,  ute,  the  defendant  must  be  a  citizen  of 
Co.  V.  Pearson,  60  Fed.  Rep.  113;  another  state,  or  a  corporation  created 
Donohoe  v.  Mariposa  Land,  etc.,  Co.,  by  the  laws  of  another  state."  But 
5  Sawy.  (U.  S.)i63;  Bennett z'.  Devine.  the  question  still  remains  whether  the 
45  Fed.  Rep.  705.  converse  of  that  proposition   is   true. 

Contra.  —  Carson,  etc..   Lumber  Co.  namely  that  a  citizen  of  another  state 

f.  Holtzclaw,  39  Fed.  Rep.  578;  Wal-  must  be  a  nonresident, 
cott  V.  Watson.  46  Fed.  Rep.  529.  In  Purcell  v,  British  Land,  etc.,  Co.,' 

7.  Bemoval  for  Separable  Controveny.  42  Fed.  Rep.  466.  Foster,  J.,  said: 
—  See  infra,  I.  19.  e.  For  Diverse  Citi-  **  The  use  of  the  word  '  nonresident*  in 
unship  and  Separable  Controversy,  the  Act  of  Congress  is  somewhat  per- 

8.  Act  of  1887-1888,  24  U.  S.  Stat,  at  plexing.  *  *  *  It  is  very  doubtful 
L-  553i  c.  373,  §  2;  25  U.  S.  Stat,  at  L.  whether  the  term*  nonresident  *  is  used 
434,  c.  866,  §  2;  Wichita  Nat.  Bank  v.  in   the   removal   act   in   any   different 
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are  not  synonymous,  it  may  at  least  be  said  that  in  no  reported 
case  has  a  nonresident  individual  citizen  of  a  state,  when  sued  in 
the  state  of  which  he  is  a  citizen  by  a  citizen  of  another  state, 
removed  the  case  to  the  federal  court  on  the  ground  of  diverse 
citizenship ;  ^  nor  has  an  individual  citizen  of  a  state  other  than 
that  in  which  the  suit  was  brought  been  denied  the  right  of 
removal  by  reason  of  his  residence  in  the  latter  state.* 
AU  Kuet  Be  Honreeideiiti.  —  It  has  been  held  that  unless  ail  the 

sense  than   that  of  '  noncttizenship.'  the  state  where  the  suit  was  brought, 

Iq  ihat  sense  it  would  be  in  harmony  since  he  was  not  a  nonresident  thereof, 

with   antecedent    legislation    on    this  But  the  petition  for  removal  did  not 

subject.    In  that  sense  the  single  com-  allege    that    he    was    a    nonresident, 

pound  word  '  nonresident '  would  in-  although  it  did  allege  that  he  was  a 

elude  the  right  of  removal  to  defend-  citizen  of  the  state. 

an(s,  whether  citizens  of  another  state  2.  In    Rivers    v,    Bradley,   53    Fed. 

or  citizens    or   subjects  of  a  foreign  Rep.  305,  it  was  conceded  that  the  requi- 

state."  site   diversity   of  citizenship    existed. 

In  Myers  v,  Murray,  43  Fed.  Rep.  but  it  was  contended  on  a  modon  to 

69$,  Shiras,  J.,  declared  that  an  indi-  remand  that  the  defendant  was  a  resi- 

vidual  "  cannot   be  a  citizen   of  any  dent  of  the  state  in  which  the  suit  was 

Slate  other  than  the  one  in  which  he  brought.     But  upon  a  consideration  of 

resides."  the    facts   in   evidence  the  court  held 

A  person  **  cannot  be  a  citizen  of  the  otherwise  and  sustained  the  removal, 
stale  when  he  has  abandoned  his  domi-  In  Brisenden  v.  Chamberlain,  53 
cil  liiere."  Poppenhauser  v,  India  Fed.  Rep.  307,  it  was  held  that  the  de- 
Rubber  Comb  Co.,  14  Fed.  Rep.  708.  fendant.  who  was  the  receiver  of  a  rail- 
in  Biug^hinan  v.  National  Water  ivay  company  in  South  Carolina,  and 
Works  Co  ,  46  Fed.  Rep.  7,  Philips,  J.,  was  sued  in  that  state,  but  was  a  citizen 
said:  **A  controversy  has  sprung  up  of  New  York,  could  remove  the  cause 
AS  to  the  meaning  of  the  terms  *  citi-  as  a  nonresident  of  South  Carolina 
zens' and  '  residents.'  It  seems  to  me  under  the  following  circumstances 
that  these  terms  in  the  act,  as  evi-  quoted  from  the  opinion  of  the  court: 
denced  by  the  last  clause,  are  inter-  He  "  has  a  home  in  the  state  of  New 
changeably  used  and  are  employed  as  Vork,  in  which  he  and  his  family  re- 
synonymous.*'  side.  His  voting  precinct  is  in  that 
Ow/rtr^  Overman  Wheel  Co.  v.  Pope  state.  He  comes  into  South  Carolina 
J''?'  ^0-1  46  Ycd,,  Rep.  578,  where  at  intervals  more  or  less  irregular. 
Sbipman,  J.,  said:  **  I  shall  not  dis-  puts  up  at  an  hotel,  makes  the  exami- 
cuss  at  length  the  meaning  of  the  term  nation  into  the  conduct  of  the  railway 
/nonresident'  as  used  in  the  clause  of  company  which  he  desires,  and  gives 
th:  Actof  August  13.  1888,  which  pro-  such  instructions  and  directions  as  he 
▼ides  that  causes  removable  upon  the  sees  fit.  He  then  returns  to  New  York, 
ground  of  diverse  citizenship  may  be  He  does  this  at  frequent  intervals  dur- 
'cmoved  into  the  Circuit  Court  for  the  ing  the  year.  He  always  stops  at  an 
P''oper  district  by  the  defendant  or  de-  hotel.  He  has  no  fixed  abode,  and  has 
lendants  *  being  nonresidents  of  that  not  around  him  in  this  state  the  sem- 
siaie.'  *  ♦  ♦  It  does  not  seem  blance  of  a  home.  His  business  is 
Pi'obable  that  Congress  used  the  term  that  of  a  practicing  lawyer.  His  office  is 
f*  synonynioas  with  the  expression  in  New  York  city.  The  office  and  duties 
•^oi  being  citizens. '  "  as  receiver  are  aside  of  his  regular 
*•  In  Purcell  v,  British  Land,  etc.,  employment,  necessarily  temporary  in 
^0-.  42  Fed.  Rep.  467,  Foster,  J.,  said  character,  and  subject  to  terminate  at 
^J*t**  noone  would  seriously  contend  "  the  will  of  the  court." 
iwi  a  removal  could  be  had  by  such  Cbiatovich  r.  Hancheit,  78Fed.  Rep. 
*  defendant,  and  characterized  the  193,  also  holds  that  merely  temporary 
supposition  as  an  "  absurdity."  residence  in  the  state  where  the  suit  is 
iii  Martin  v,  Snyder,  148  U.  S.  663,  brought  does  not  debar  a  defendant 
jl  Was  held  that  a  removal  could  not  be  citizen  of  another  state  from  removing 
had  by  a  defendant  who  was  a  citizen  of  the  suit. 
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defendants  are  nonresidents  of  the  state  in  which  the  suit  is 
brought,  it  is  not  removable  by  any  of  them  although  all  are 
citizens  of  different  states  from  the  plaintiff.* 

Time  of  Vonrooideiioe.  —  The  defendant  must  be  a  nonresident  at 
the  commencement  of  the  suit,*  and  also  at  the  time  of  filing 
his  petition  for  removal.* 

(b)  Boiidenoe  of  Corporation.  —  The  place  of  residence  of  a  corpora- 
tion is  the  state  by  which  it  was  incorporated,^  unless  it  be 
incorporated  in  another  state,  in  which  case  it  may  have  an  addi- 
tional residence  and  citizenship  in  the  latter.* 

1.  Arkansas  Valley  Smelting  Co.  v,  s,  Judge  Barr  remarked  that  the  stat- 

Cowenhoven,  41  Fed.  Rep.  450.     See  ute  *' may  not  require  a  defendant  who 

also  supra^  p.  193.  is  a  citizen  of  another  state,  and  who 

Contra.  —  If  nonresidence  and  non-  is  sued  in  a  state  court,  to  be  a  non- 
citizenship  are  the  same,  the  cases  cited  resident  of  the  state  in  which  he  is 
injfra^  p.  279,  in  the  Second  and  First  sued  at  the  commencement  of  the 
Circuits,  are  opposed  to  the  view  stated  action,"  but  refrained  from  deciding 
in  the  text.  the  point. 

S.  Camprelle  v,  Balbach,  46  Fed.  8.  Freeman  v.  Butler,  39  Fed.  Rep.  3. 
Rep.  81,  where  the  court  said:  "  The  4.  Myers  v,  Murray,  43  Fed.  Rep. 
act  fof  1887-1888]  does  not  expressly  695;  Fales  v.  Chicago,  etc.,  R.  Co.,  32 
state  whether  a  defendant,  in  order  to  Fed.  Rep.  673;  Booth  v.  St.  Louis  Fire- 
be  entitled  to  removal,  must  show  non-  Engine  Mfg.  Co.,  40  Fed.  Rep.  i; 
residence  from  the  beginning  of  the  Baughman  v.  National  Water-Works 
action,  or  need  show  only  nonresidence  Co.,  46  Fed.  Rep.  4;  Henning  v,  West- 
at  the  time  of  filing  the  petition,  ern  Union  Tel.  Co.,  43  Fed.  Rep.  97; 
Which  construction  shall  be  given  to  Amsden  v.  Norwich  Union  F.  Ins. 
the  language  used  in  the  act  is  the  Soc.,  44  Fed.  Rep.  517;  Overman 
question  presented  on  this  motion.  Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed. 
The  precise  point  seems  never  to  have  Rep.  578,  where  the  court  said:  "  To 
been  decided.  In  Freeman  v.  Butler,  enable  a  corporation  lo  have  a  resi- 
39  Fed.  Rep.  i,  it  was  referred  to  but  dence  in  another  state  than  the  one  by 
not  disposed  of,  the  petition  in  that  which  it  was  originally  incorporated, 
case  not  showing  nonresidence  even  there  must  be  a  positive  and  affirmative 
at  the  time  of  removal.  Inasmuch  as  act  of  creation  or  adoption  by  the  new 
the  removal  act  of  1887  manifestly  state  which  must  be  more  than  the 
shows  that  it  was  the  purpose  of  Con-  permission  to  own  property  or  do  busi- 
gress  to  restrict  the  jurisdiction  of  the  ness  therein,  and  more  than  the  grant 
Circuit  Courts  [see  supra,  p.  161],  *of  privileges  to  it  as  an  existing  cor- 
*  *  *  the  interpretation  apparently  poration;  '  Germania  F.  Ins.  Co.  v, 
most  in  accord  with  the  intention  of  Francis,  11  Wall.  (U.  S.)  216;  Ex  p. 
Congress  is  that  which  holds  that  the  Schollenberger,  96  U.  S.  377;  Balti- 
status  of  parties,  so  far  as  the  right  to  more,  etc.,  R.  Co.  v.  Koontz,  104  U.  S. 
removal  is  concerned,  is  to  be  settled  11 ;  Memphis,  etc.,  R.  Co.  v.  Alabama, 
by  their  condition  at  the  time  of  the  107  U.  S.  581;  Pennsylvania  R.  Co.  v. 
beginning  of  the  action.  If,  when  the  St.  Louis,  etc.,  R.  Co.,  118  U.  S.  290. 
summons  was  served,  the  state  court  See  also  Purcell  v.  British  Land,  etc., 
had  jurisdiction,  and  there  was  no  Co.,  42  Fed.  Rep.  465;  Shaw  v.  Quincy 
right  of  removal  to  the  federal  court  Min.  Co.,  145  U.  S.  444;  Southern  Pac. 
because  the  defendant  was  a  resident  Co.  v,  Denton,  146  U.  S.  202;  Frisbie 
of  the  state  in  the  court  of  which  he  v,  Chesapeake,  etc.,  R.  Co.,  57  Fed. 
was  sued,  it  can  hardly  be  held  that  it  Rep.  3;  Guinault  v,  Louisville,  etc.,  R. 
was  the  intention  of  Congress  to  allow  Co.,  42  La.  Ann.  52. 
such  defendant  to  escape  from  the  5.  Memphis,  etc.,  R.  Co.  v,  Alabama, 
jurisdiction  of  the  state  court  by  107  U.  S.  581;  Overman  Wheel  Co.  v. 
changing  his  residence  after  the  com-  Pope  Mfg.  Co.,  46  Fed.  Rep.  579; 
mencement  of  the  action.*'  Fitzgerald  v.  Missouri  Pac.  R.  Co.,  4$ 

In  Freeman  v,  Butler,  39  Fed.  Rep.  Fed.  Rep.  812. 
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{^Substituted  or  Intervening  Parties  —  Snbetltated  Parties. — 
Parties  who  come  into  the  case  as  substitutes  for  one  or  the  other 
of  the  original  parties  thereto  cannot  exercise  the  right  of 
removal  if  such  right  did  not  exist  in  favor  of  the  party  in  whose 
stead  they  are  substituted.^  But  a  party  who  is  substituted  as 
a  defendant  in  the  place  of  a  merely  nominal  defendant  may 
remove  the  suit  regardless  of  the  citizenship  of  the  party  whose 
place  he  takes.' 

Intervenen.  —  The  general  rule  is  that  an  intervener  has  no  right 
of  removal  if  the  original  parties  carrying  on  the  litigation  have 
none.* 

Pirtf  Must  Apply  for  Leave  to  Interrene.  —  The  statute  contemplates 
removal  only  by  a  defendant  or  defendants  who  are  actual  par- 
ties to  the  record.**  Hence  one  who  alleges  that  he  is  solely 
interested  in  the  defense  cannot  remove  the  case,  even  with  the 
consent  of  the  defendant  on  the  record,  unless  he  first  intervenes 
and  is  regularly  admitted  as  a  party. ^  But  one  who  is  entitled 
to  be  made  a  party  defendant  and  to  whom  is  denied  a  hearing 
on  his  application  to  become  a  party  will  have  the  same  right  to 
remove  the  cause  upon  filing  a  sufficient  petition  and  bond 
therefor  as  if  he  were  a  party.* 

1.  Burnham  v,  Leoti  First  Nat.  8.  Hakes  v.  Burns,  40  Fed.  Rep.  33. 
Bank,  53  Fed.  Rep.  166;  Cable  z^.  Ellis,  See  also  Concord  Coal  Co.  v.  Haley,  76 
no  U.S.  389;  Houston,  etc.,  R.  Co.  v.  Fed.  Rep.  882.  Compare  Relfe  v.  Run- 
Shirley.  Ill  U.  S.  358;  Wichita  Nat.  die,  103  U.  S.  222;  Burdick  r.  Peterson, 
Bank  v.  Smith.  72  Fed.  Rep.  568;  6  Fed.  Rep.  840,  2  McCrary  (U.  S.) 
Ohlqaist  f/.  Farwell,  4  McCrary  (U.  S.)  135. 

401,  13  Fed.   Rep.   305;    Goodnow   v.  **  An  intervener  who  introduces  him- 

I^Hiver,  26  Fed.   Rep.  470.     Compare  self  into  a  pending  action  in  a  state 

Beecher  v.  Gillett,  i  Dill.  (U.  S.)  308;  court  solely  to  assist  in  its  defense  and 

Howard  v.  Stewart,  34  Neb.  765.  to  protect  himself  against  a  liability  for 

Ib  EepleTln    against  a    sherifiF    for  indemnifying    the  original  defendant 

Soods  seized  on  a  writ  of  attachment,  can  confer  no  jurisdiction  on  the  fed- 

^^  plainti£f  in    the    attachment   who  eral  court  that  the  original  defendant 

by  order  of  court  is  substituted  in  his  could  not  confer."    Olds  Wagon  Works 

siead  cannot,  though  a  citizen  of  an-  v.  Benedict,  67  Fed.  Rep.  4. 

other  sute,   remove  the  cause  if  the  Pnrchasen  from  a  Party  to  a  Suit  pend- 

sheriff  is  a  citizen  of  the  same  state  ing   the  litigation  who  intervene  are 

^jih  the  plaintiff.     Burnham  v,  Leoti  subject  to  his  disabilities  in  respect  to 

'irstNai.  Bank,  53  Fed.  Rep.  163.  citizenship.     Farmers*,  etc.,  Nat.  Bank 

The  SahititatioxL  (rf  an  Administrator  in  v,  Schuster,  86  Fed.  Rep.  161. 

^c  place  of  a  deceased  plaintiff  does  not  4.  Bertha  Zinc,  etc. ,  Co.  v.  Carico,  61 

•"J^ke  ihe  suit  removable  on  the  ground  Fed.  Rep.  136. 

of  diversity  of  citizenship  between  the  6.  Bertha  Zinc,  etc.,  Co.  v.  Carico, 

^ministrator    and    the    defendant    if  61   Fed.  Rep.   132,  in  which  case  the 

|here  was  community  of    citizenship  party  seeking  removal  had  expressly 

o^t^eea    the   latter  and   the  original  declined    the    plaintiff's    invitation    to 

Pfaioiiff.      Grand    Trunk   R.    Co.    v.  enter  himself  as  a  party  on  the  record. 

*  Mitchell,  59  Fed.  Rep.  727.  In  State  v.   Barnes,  5  N.   Dak.  350,  it 

^Pgfendant  Who  Pnrohaaes  the  In-  was  held  that  an  intervener  has  no 

wvitiofHis  Godefendanti  and  is  substi-  right  to  petition  for  removal  until  he 

toted  as  a  sole  defendant  is  subject  to  has  applied  to  the  court  for  leave  to 

tneir  disabilities   in   respect   of    com-  intervene  where   the   statute   requires 

^anity  of  citizenship  with  the  plaintiff,  leave  for  that  purpose. 

l^^mple  V.  Smith,  4  Fed.  Rep.  392.  6.  Hack  v,  Chicago,  etc..  R.  Co.,  33 

'•  Texas  v.  Lewis,  12  Fed.  Rep.  i.  Fed.  Rep.  356. 
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{^)  Joinder  of  All  Defendants.  —  It  has  already  been  shown 
that  a  cause  is  not  removable  on  the  ground  of  diverse  citizen- 
ship unless  each  of  the  necessary  defendants  is  a  citizen  of  a  differ 
ent  state  from  each  of  the  necessary  plaintiffs,  even  if  all  the 
defendants  join  in  the  petition  for  removal.*  But  it  was  also 
the  undoubted  rule  under  the  removal  acts  prior  to  that  of  1875, 
and  it  has  been  declared  to  be  the  rule  in  numerous  cases  sub- 
sequent to  that  act,  that  where  such  diversity  of  citizenship  does 
exist,  and  it  is  sought  to  remove  the  cause  upon  that  ground 
alone,*  all  the  defendants  who  have  been  brought  before  the 
court  by  service  of  process  in  any  manner  •  must  unite  in  the 
petition  for  removal.*  It  has  been  expressly  held  in  the  United 
States  Circuit  Court  for  the  Eighth  Circuit,  and  apparently  in  the 
Ninth  Circuit,  that  the  same  necessity  of  joinder  in  the  petition 
for  removal  obtains  under  the  Act  of  1887- 1888.*     On  the  other 

Absolute    Bight    of    Intervention.  —  (U.  S.)  431 ;  In  re  Frazer,  6  Rep.  357, 

Where  the  state  statute  gives  to  a  party  9   Fed.   Cas.  No.  5,068;    Dover  Bank 

an  absolute  right  to  intervene,  his  peti-  v.  Dodge,  25  Int.  Rev.  Rec.  304;  Chi- 

tion    for    removal,   filed   without  first  cago,    etc.,    R.   Co.    v.   McComb,    17 

being   formally   admitted   as  a  party,  Blatchf.   (U.    S.)  371;    Ward   v.  Arre- 

must  be  entertained  as  if  he  were  an  dondo,   i   Paine  (U.  S.)  410;  Smith  v. 

original  party.     Snow  v.  Texas  Trunk  Rines,  2  Sumn.  (U.  S.)  338;  Beardsley 

R.  Co.,  i6>ed.  Rep.  2,4  Woods  (U.S.)  v,   Torrey,   4  Wash.   (U.  S.)  286;   St. 

394.  Louis,   etc.,   R.  Co.  v,  Trigg,  63  Ark. 

1.  See  supra,  pp.  193,  195.  536;     Bliss   v,    Rawson,    43    Ga.    183; 

2.  In  S«noTals  for  Separable  Contro-  Bryan  v.  Ponder,  23  Ga.  480;  Darst  v. 
rersy  all  need  not  join  in  the  petition.  Bates,  51  111.  439;  Chicago,  etc.,  R.  Co. 
See  infra,  I.  19.  e.  For  Diverse  Citizen-  v,  Martin,  59  Kan.  437;  Fusz  v,  Tra- 
ship  and  Separable  Controversy,  ger,  38  La.  Ann.  173;  Gordon  v.  Green, 

In  Semovalsfor  Frejndice  or  Looalln-  113  Mass.  261;    Mutual  L.  Ins.  Co.  v, 

flnenoe  all  need  not  join  in  the  petition.  Allen,  134  Mass.  389;  Baxter  v.  Proc- 

See  supra,  I.  17.  d.    Who  May  Remove  tor,  139  Mass.  151;  Bryant  v.  Rich,  106 

Suit.  Mass.    191;     Denniston   v.    Potts,    ii 

In  SemoTals  on  the  Oronnd  of  a  Federal  Smed.   &    M.   (Miss.)  42;    Merwin  v. 

(^neition  it  is  probably  unnecessary  for  Wexel,  (C.  PI.  Spec.  T.)  49  How.  Pr. 

all  to  join  in  the  petition.     St^  infra,  (N.   Y.)   115;  Dart  v.  Walker,  (C.    PI. 

I.  19.  d.  On  Ground  of  Federal  Question,  Gen.  T.)  43  How.  Pr.  (N.  Y.)  29,  4  Daly 

8.  Bryan  v.  Ponder,  23  Ga.  483,  hold-  (N.  Y.)  188;    Faison  v.  Hardy,  114  N. 

ing  that  one  defendant  could  not  re-  Car.  433;    Shelby  v.   Hofifman,  7  Ohio 

move  the  cause,  though  his  codefend-  St.  454;    Hazard  </.   Durant,    9  R.    I. 

ant  who  had  been  served  by  publication  602;    James  v.  Thurston,  6  R.  I.  431; 

had  net  appeared.  George  v.  Pilcher,  28  Gratt.  (Va.)  307; 

Bnooeesive  BemoyalB  by  Different  De-  Washington,  etc.,  R.  Co.  v.   Alexan- 

fendante.  —  S^e  infra,  I.  20.  k.  Successive  dria,  etc.,  R.  Co.,  19  Gratt.  (Va.)  601 ; 

Applications  by  Different  Defendants,  Guarantee     Co.    v,    Lynchburg    First 

4.  Hanrick  v,  Hanrick,  153  U.  S.  195;  Nat.  Bank,  95  Va.  480. 
Wilson  r/.  Oswego  Tp.,  151  U.  S.  63;  Thus,  in  a  joint  action  against  sev- 
Stone  V,  South  Carolina,  117  U.  S.  eral  defendants,  where  there  was  no 
433;  Rogers  v.  Van  Nortwick,  45  Fed.  separable  controversy  and  a  removal 
Rep.  514;  Delbanco  v.  Singletary,  40  was  sought  under  the  Act  of  1875,  the 
Fed.  Rep.  179:  New  York  v,  Independ-  court  said:  *'  There  can  be  no  removal 
ent  Steam-Boat  Co.,  21  Fed.  Rep.  593;  by  the  defendants  unless  they  all  join, 
Connell  v.  Utica,  etc.,  R.  Co.,  13  Fed.  and  all  are  citizens  of  different  states 
Rep.  241;  Maine  v.  Gilman,  11  Fed.  from  the  plaintiffs."  Fletcher  f.  Ham- 
Rep.  215;  Smith  V,  McKay,  4  Fed.  Rep.  let,  116  U.  S.  408. 
§53;  Ruckman  v.  Palisade  Land  Co.,  i  5.  Eighth  Cinmit.  —  Arkansas  Vallev 
ed.  Rep.  367;  Fields  v.  Lamb,  Deady  Smelting  Co.  v,  Cowenhoven,  41  Fed. 
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hand,  in  the  Second  and  First  Circuits  it  is  held  that  where 
the  requisite  diversity  of  citizenship  exists  between  all  of  the 
defendants  and  the  plaintiff,  any  one  of  the  defendants  who  is  a 
nonresident  of  the  state  where  the  suit  is  brought  may  remove 
the  cause,  though  there  be  no  separable  controversy  therein,  on 
his  petition  alone. ^  Where  all  the  defendants  are  required  to 
join,  one  of  several  plaintiffs  whose  interest  is  really  that  of  a 
defendant  must  unite  with  those  whose  formal  position  is  that  of 
defendants.*  Conversely,  a  defendant  who  by  rearrangement 
of  the  parties  according  to  their  real  interests  is  a  plaintiff  •  need 
not  join  in  the  petition  for  removal.**  Formal,  nominal,  or 
unnecessary  defendants  need  not  join  with  the  others,*  and  where 
several  defendants  would  have  a  right  to  remove  a  cause  on  their 
joint  application,  and  only  one  of  them  is  brought  within  the 
jurisdiction  of  the  state  court,  he  may  remove  the  cause  on  his 
own  petition.* 

*.  For  Prejudice  or  Local  Influence.  —  See  supra^  I. 
17.  d.   Wfio  May  Remove  Suit. 

f.  Suits    By    or    Against    Aliens  —  in    General.  —  Suits 

between  a  citizen  of  a  state  and  foreign  states,  citizens,  or  sub- 
Rep.  450;  Thompson  v,  Chicago,  etc.,  R.  1.  Seoond  Cinmit.  —  Mutual  L.  Ins. 
Co.,  60  Fed.  Rep.  ITh^  P^^  Sanborn,  J.,  Co.  v,  Champlin,  21  Fed.  Rep.  85,  de- 
in  which  case  all  of  the  defendants  cided  under  the  Act  of  1875.  The  case 
were  citizens  of  a  state  different  from  was  followed  in  the  same  circuit  in 
thatof  the  plaintiff  and  were  also  non-  Garner  v.  Providence  Second  Nat. 
residents  of  the  state  in  which  the  suit  Bank,  66  Fed.  Rep.  369,  decided  under 
was  brought,  and  the  cause  was  re-  the  Act  of  1887-1888,  wherein  Judge 
manded  because  all  the  defendants  did  Lacombe,  without  a  new  examination 
not  join  in  the  petition  as  required  by  of  the  question,  does  show  convincingly 
construction  of  clauses  2  and  3  of  the  by  a  citation  and  explanation  of  nu- 
Act  of  1887-1888,  24  U.  S.  Stat,  at  L.  merous  cases  that  the  precise  point  has 
552,  c.  373;  25  U.  S.  Stat,  at  L.  434,  c.  not  been  adjudged  to  the  contrary  by 
866.  the    United    States     Supreme    Court. 

Vinth  Cireait.  —  See  Creagh  v,  Equi-  The  last  case  above  cited  was  followed 

table  L.  Assur.  Soc,  88  Fed.  Rep.  2.  in   Boston   Safe- Deposit,   etc.,   Co.   v, 

fixth  Circuit.  — See  Smith  v,  McKay,  Mackay,  70  Fed.  Rep.  801. 

4  Fed.   Rep.    354,    where    Brown,   J.,  First  Cinmit. —  The  cases  above  cited 

said,  referring  to  section  2  of  the  Act  were  followed  in  Hunter  v,  Conrad,  85 

of  1875:   '*  The  first  clause,  as  well  as  Fed.  Rep.  803. 

the  second,  contemplates  a  controversy  2.  See  Wilson  r.  Oswego  Tp.,  151  U. 

wholly  between   citizens  of    dififerent  S.  63;  Baxter  z^.  Proctor,  139  Mass.  151. 

states,  and  which  can  be  fully  deter-  8.  See  supra^  p.  205. 

mined  as  between  them.     But  it  would  4.  Carson  v.  Hyatt,  118  U.  S.  286. 

not  be  consonant  with  sound  principles  5.  Henderson  v,  Cabell,  43  Fed.  Rep. 

of  construction    to    say   that  both  of  257;  Shattuck  v.  North  British,  etc., 

these  clauses  meant  the  same  thing,  Ins.  Co.,  58  Fed.  Rep.  609;  Wortsman 

and  gave  the  parties  the  option  of  peii-  v.  Wade,  77  Ga.  653.     Sec  also  supra, 

tioning  jointly  or  severally.     The  sec-  p.  195. 

ond  clause  evidently  contemplates  not  6.  Tremper  v,  Schwabacher,  84  Fed. 

only  a  controversy  wholly  between  citi-  Rep.  414. 

zensof  different  states,  and  which  can  Where  an  action  for  tort  was  brought 

he  fully  determined  as  between  them,  against  several  defendants  only  one  of 

^ut  the  exislence  of  other  plaintiffs  or  whom   was  served,  it   was  held   that 

defendants  who  are  not  necessary  to  those  not  served  and  who  did  not  ap« 

such  controversy."  pear  were  not  parties  so  as  to  prevent 
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jects  can  be  removed  only  by  a  defendant  who  is  a  nonresident 
of  the  state  where  the  suit  is  brought.^ 

A  Foreign  Corporation  does  not  become  a  resident  of  a  state  by 
doing  business  and  having  an  office  therein  so  as  to  defeat  its 
right  of  removal  when  sued  in  that  state.* 

Joinder  in  Petition  for  Bemoval.  —  If  there  are  several  defendants  it 
is  undoubtedly  necessary  for  all  of  them  to  unite  in  the  petition 
for  removal.* 

d.  On  Ground  of  Federal  Question.  —  A  removal  on 
the  ground  that  a  federal  question  is  involved  ^  can  be  had  only 
on  the  petition  of  a  defendant,  not  on  that  of  a  plaintiff.*  But 
if  there  are  several  defendants  it  appears  that  the  cause  may  be 
removed  on  the  petition  of  any  one  of  them  who  is  interested  in 
the  federal  question,  and  that  all  need  not  unite  in  the  petition.* 
In  any  event  it  would  not  be  necessary  for  a  merely  nominal 
defendant  to  unite  in  the  application.^  It  is  not  necessary  that 
any  defendant  shall  be  a  nonresident  of  the  state  where  the  suit 
is  brought.* 

removal  by  the  defendaot  served.    Nor-  Fed.  Rep.  594,  where  the  court  cited 

ton  V.  Hayes, 4  Den.  (N.Y.)  24;.     Com-  Mitchell  v,  Smale,  140  U.  S.  406,  and 

pare  Suydam  v.  Smith,  X  Den.  (N.  Y.)  speaking  of  that  case,  said:    "  True, 

265.  the  opinion  does  not  in  words  declare 

1.  Act  of  1887-1888,  24  U.  S.  Stat,  at  that  a  case  arising  under  the  laws  of 
L*  553«  c.  373.  §  2;  25  U.  S.  Stat,  at  L.  the  United  States  can  be  removed  from 
435,  c.  866,  §  2;  Scott  v,  Texas  Land,  a  state  court  to  a  United  States  Circuit 
etc.,  Co.,  41  Fed.  Rep.  225;  Purcell  v.  Court  by  the  petition  of  only  one  of 
British  Land,  etc.,  Co.,  42  Fed.  Rep.  several  defendants,  but  the  case  was 
465;  Walkers^.  O'Neill,  38  Fed.  Rep.  374;  such  a  case,  it  was  removed  upon  such 
Cudahy  v,  McGeoch,  37  Fed.  Rep.  *i;  a  petition,  the  questions  as  to  the  suffi- 
Cooley  V.  McArthur,  35  Fed.  Rep.  ciency  of  the  petition  and  the  jurisdic- 
372;  Rooker  v.  Crinkley,  113  N.  Car.  tion  of  the  Circuit  Court  were  contested 
73  (all  of  which  cases  were  suits  against  and  were  squarely  met  and  decided  by 
aliens);  Creagh  v,  Eauitable  L.  Assur.  the  Supreme  Court,  and  the  effect  of 
Soc,  88  Fed.  Rep.  i  (a  suit  by  an  alien  the  decision  is  to  affirm  the  right  of 
against  a  citizen).  one  of  several  defendants  to  remove  a 

Under  the  Act  of  1875  a  defendant  cause,   if  it  be  a  case  at  law  or  in 

citizen  sued  in  a  court  of  his  own  state  equity,  arising  under  the  Constitution 

by  an   alien   could   remove  the    suit,  or  laws  of  the  United  States  and  cog- 

Deakin  v.  Lea,  11  Biss.  (U.  S.)  27.  nizable  in  a  Circuit  Court.'*    See  also 

2.  Purcell  v,  British  Land,  etc.  Co.,  Hunter  v.  Conrad,  85  Fed.  Rep.  805; 
42  Fed.  Rep.  465;  Shattuck  v.  North  Southern  Pac.  R.  Co.  v.  Townsend,  62 
British,  etc.,  Ins.  Co  ,  58  Fed.  Rep.  Fed.  Rep.  i6z;  Lund  v.  Chicago,  etc., 
610.  Cb«/rtf,  Scott  z'.  Texas  Land,  etc.,  R.  Co.,  78  Fed.  Rep.  385;  Hoover  r. 
Co.,  41  Fed.  Rep.  225.  Columbia    Straw- Paper   Co.,   68   Fed. 

8.  See  Creagh  v.  Equitable  L.  Assur.  Rep.  945. 

Soc,  88   Fed.   Rep.   i,  and  the  cases  For  Contrary  Casoi  see  New  York  v, 

cited  supra^  p.  278,  as  to  joinder  of  citi-  Independent  Steam-Boat  Co.,  21  Fed. 

zens.     The  opposing  authorities  there  Rep.    593;    Shearing  v.   Trumbull,  75 

cited   are   based   upon   reasons  which  Fed.  Rep.  33;  St.  Louis,  etc.,  R.  Co.  v, 

would  not  apply  in  cases  by  or  against  Trigg,  63  Ark.  536;  Chicago,  etc.,  R. 

aliens.  Co.  v,  Martin,  (Kan.  1898)  53  Pac.  Rep. 

4.  As  to  what  constitutes  a  federal  461;  Texas,  etc.,  R.  Co.  v.  Young, 
question,  see  supra,  p.  234.  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  145. 

5.  Darton  v,  Sperry,  71  Conn.  339;  7.  Henderson  v.  Cabell,  83  Tex.  541. 
Hill  V.  Graham,  11  Colo.  App.  536.  8.  Act  1887-1888,   24  U.  S.  Sut.  at 

6.  Seattle,  etc.,  R.  Co.  v.  State,  52  L.  552,  c.  373;  25  U.  S.  Stat,  at  L.  433, 
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e.  For  Diverse  Citizenship  and  Separable  Controversy 

—  (i)  Only  Nonresident  Citizen  Defendant  Actually  Interested — 
VoBToiidtnt.  —  Under  the  Judiciary  Act  of  1789  none  but  a  defendant 
could  remove  the  suit,  and  he  could  remove  it  only  when  he  was 
sued  in  the  courts  of  a  state  of  which  he  was  not  a  citizen.^  The 
Act  of  1866*  provided  that  the  defendant  authorized  to  remove 
a  suit  upon  the  ground  of  a  separable  controversy  must  be  a 
citizen  of  a  state  other  than  that  in  which  the  suit  was  pending. 
The  Act  of  1867,*  which  first  gave  the  right  of  removal  on  the 
ground  of  prejudice  or  local  influence,  confined  the  right  of 
removal  to  "  such  citizen  of  another  state  whether  he  be  plaintiff 
or  defendant."*  The  provisions  of  these  acts  restricting  the 
right  of  removal  to  the  party  who  is  a  citizen  of  a  state  other 
than  that  in  which  the  suit  is  brought  were  re-enacted  and  carried 
into  section  639  of  the  United  States  Revised  Statutes.*  The 
Act  of  1875  •  extended  the  right  of  removal  to  "  either  party  " 
or"  one  or  more  of  the  plaintiffs  or  defendants,"  and  did  not 
restrict  the  right  to  the  party  or  parties  who  were  nonresidents 
of  the  state  in  which  the  suit  was  brought.^  But  this  act  was  in 
effect  substantially  superseded  and  repealed  by  the  Act  of  1887- 
1888,*  now  in  force,  which  governs  removals.  The  second  clause 
of  section  2  of  this  act  prescribes  the  rule  for  removals  on  the 
sole  ground  of  diverse  citizenship,  and  restricts  the  right  to 
defendants  who  are  nonresidents  of  the  state  in  which  the  suit  is 
brought.*  A  like  restriction  is  contained  in  the  fourth  clause, 
relating  to  removals  on  the  ground  of  prejudice  or  local  influ- 
ence.^® This  restriction  is  not  found  in  express  terms  in  the  third 
clause,  relating  to  removal  on  the  ground  of  a  separable  contro- 
versy wholly  between  citizens  of  different  states;  but  it  is  held 
to  be  plainly  implied  therein,  and  as  much  a  part  of  the  clause  as 
if  it  were  expressed.*^ 

c.  866.     See  also  Lund  v.  Chicago,  etc.,  eration  of  the  question  Caldwell,  J., 

R.  Co.,  78  Fed.  Rep.  385.  came  to  the  conclusion  that  a  suit  can- 

1.  I  U.  S.  Stat,  at  L.  79,  c.  20,  §  12.  not  be  removed  on  the  ground  of  sepa- 

%,  Act  of  July  27, 1866,  14  U.  S.  Stat,  rable  controversy  by  a  defendant  who 

at  L.  306,  c.  288.  is  not  a  nonresident  of  the  state  where 

8.  Act  of   March  2,   1867.  14  U.  S.  the  suit  was  brought. 

Stat,  at  L.  558.  c.  196.  Contra. —  Stanbrough    c/.    Cook,     38 

4.  See  x»/ra,  p.  248,  note  4.  Fed.  Rep.  360,  where  the  court  said: 

5.  Rev.  Stat.  U.  S.  of  1873-1874,  "  It  is  urged  in  argument  that  no  good 
§  639,  subsec.  1-3.  reason  can  be  adduced  why  the  right 

6.  18  U.  S.  Stat,  at  L.  470,  c.  137.  of  removal  is  granted  in  this  clause  to 

7.  The  act  was  confessedly  designed  a  defendant,  whether  a  resident  or  not 
to  extend  the  jurisdiction  of  the  federal  of  the  state  wherein  suit  is  brought, 
courts.     See  supra^  p.  161.  but  in   the  preceding   clause  is    con- 

8.  24  U.  S.  Stat,  at  L.  552,  c.  373;  25  ferred  only  on  nonresident  defendants. 
U.  S.  Stat,  ai  L.  433,  c.  866.  It  is  a  sufficient  reason  for  the  court  to 

9.  Martin  v.  Snyder,  148  U.  S.  663.  say  ita  scripta  est.** 

10.  See  supra^  p.  249.  In   Anderson   v,  Appleton,  32   Fed. 

11.  Schofield  v.  Demorest,  40  Fed.  Rep.  858,  and  Weller  v,  J.  B.  Pace 
Rep.  273:  Thurber  v.  Miller,  67  Fed.  Tobacco  Co.,  32  Fed.  Rep.  861  (Second 
Rep.  371,  where  after  a  careful  consid-  Circuit),  the  court  expressly  left   the 
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Gitiieii.  —  None  but  a  citizen  of  a  state  can  remove  the  suit  on 
the  ground  of  a  separable  controversy.*  Of  course,  a  citizen  of 
a  territory  or  of  the  District  of  Columbia*  or  an  alien*  cannot 
remove  the  suit. 

Defendant  Aetoally  Interested.  —  Where  the  suit  contains  several  and 
separate  controversies,  it  may,  by  the  express  terms  of  the  Act 
of  1887-1888,  be  removed  by  **  either  one  or  more  of  the  defend- 
ants actually  interested  in  such  controversy."  * 

(2)  Removal  by  Intervener.  —  Where  an  original  defendant  has 
no  separable  controversy  with  the  plaintiff,  none  is  acquired  by 
one  who  intervenes  in  his  place  or  for  his  protection  *  or  claims  by 

point  undecided.     In  Western   Union        4.  Act  of  1887-1888.  24  U.  S.  Stat,  at 

Tel.  Co.  V.  Brown,  32  Fed.  Rep.  337,  it  L.  553,  c.  373,  §  2;  25  U.  S.  Stat,  at  L. 

was  tacitly  assumed  not  to  be  neces-  434,   c.   866,   §    2.      See   Grindrod    v, 

sary  for  a  defendant  to  be  a  nonresi-  Crt^e,  22  Fed.  Rep.  257;    Smith  v.  Mc- 

dent  of  the  state  where  the  suit  was  Kay,    4     Fed.    Rep.     353;     Arapahoe 

brought,  in  order  to  enable  him  to  re*  County  &.  Kansas  Pac.  R.  Co.,  4  Dill, 

move  the  suit  on  the  ground  of  a  sepa-  (U.  S.)  286,  where  Mr.  Justice  Miller 

rable  controversy.     The  case  was  cited  said  it  was  the  purpose  and  intent  of 

in  Bryan  v.  Richardson,  153  Mass.  158,  the  separable  controversy  clause  **  to 

where,  however,  the  court  expressed  enable  one  man,  where  all  the  parties 

no  opinion  on  the  point.  on  his  side  of  the  controversy  had  such 

1.  Act  of  1887-1888,  24  U.  S.  Stat,  at  citizenship  as  to  authorize  a  removal, 
L.  553,  c.  373,  §  2;  25  U.  S.  Stat,  at  L.  to  have  the  case  removed,  and  with  it 
434,  c,  866,  §  2,  providing  for  removal  to  carry  all  other  parties.** 

where  there  is  "  a  controversy  which  is  Petitioner  Must  Be  a  Defendant.  — The 

wholly   between  citizens  of    different  suit  can  be  removed  only  by  one  who 

states.'*  stands    in    the   relation   of  defendant 

2.  See  the  preceding  note,  and  supra,  in  the  alleged  separable  controversy, 
p.  187.  Concord   Coal  Co.  v.  Haley,  76   Fed. 

8.  Merchants'  Cotton  Press,  etc.,  Co.  Rep.  883;  In  re  San  Antonio,  etc.,  R. 
V.  Insurance  Co.  of  North  America,  Co.,  44  Fed.  Rep.  145. 
151  U.  S.  386;  King  V,  Cornell,  106  U.  The  Defendant  Must  Be  Actnally  In- 
S.  395;  Tracy  v.  Morel,  88  Fed.  Rep.  tereated  in  the  separate  controversy. 
801:  Creaghv.  Equitable  L.Assur.  Soc,  Merchants*  Cotton  Press,  etc.,  Co.  v. 
88  Fed.  Rep.  i;  Woodrum  v.  Clay,  33  Insurance  Co.  of  North  America,  151 
Fed.  Rep.  897;  Guarantee  Co.  v,  U.S.  387;  Rand  v.  Walker,  117  U.  S.  340, 
Lynchburg  First  Nat.  Bank^  95  Va.  480.  where  a  petition  for  removal  was  de- 
It  was  otherwise  under  subdivision  nied  for  want  of  such  interest  in  the 
2  of  section  639  of  the*  United  Stales  petitioner. 

Revised  Statutes,  but  that  section  was  A  defendant  who  is  not  even  a 
held  to  have  been  repealed  by  the  Act  proper  party  to  the  suit  can  have  no 
of  1875,  18  U.  S  Stat,  at  L.  470,  c.  137;  separable  controversy  therein.  Laidly 
Fisk  V,  Henarie.  142  U.  S.  459;  King  v.  Huntington,  121  U.  S.  179,  a  bill  by 
V,  Cornell,  106  U.  S.  395;  Atlantic,  etc.,  a  widow  for  assignment  of  dower  in 
Fertilizing  Co.  v.  Carter,  88  Fed.  Rep.  cettain  land,  the  bill  alleging  that  the 
707,4  Hughes  (U.  S.)  217;  Connell  v,  defendant  who  petitioned  for  removal 
Utica,  etc.,  R.  Co.,  13  Fed.  Rep.  241.  had  parted  with  his  interest  in  the  land 
For  a  case  where  a  suit  was  removed  during  the  life  of  the  plaintiff's  bus- 
by an  alien  defendant  on  the  ground  of  band. 

a  separable  controversy,  and  sustained  If  one  of  the  petitioners  is  entitled  to 

by  the  Circuit  Court  of  Appeals  on  the  removal,  the  fact  that  other  defendants 

ground  that  under  the  circumstances  a  who  have  no  right  to  removal  join  in 

severance  had  been  effected  by  the  re-  the  petition  will  not  prejudice  the  ap- 

moval  and  the  subsequent  proceedings  plication.       Dart    v.    Walker,   (C.    PI. 

in  the  federal  Circuit  Court,  see  Guar-  Gen.  T.)43  How.  Pr.  (N.  Y.)  29,  4  Daly 

antee   Co.    v.  Mechanics*   Sav.    Bank,  (N.  Y.)  188. 

etc.,  Co.,  80  Fed.  Rep.  771.  5.  In  Thorn  Wire  Hedge  Co.  v,  Ful- 
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subrogation  to  an  original  defendant ;  *  nor  can  the  mere  inter- 
vention of  a  defendant  create  a  separable  controversy  where  none 
existed  previously.'  But  where  an  intervener  claims  a  distinct 
interest,  especially  where  he  is  a  necessary  party  for  the  plaintiff's 
complete  relief,  he  may  remove  the  suit,  if  his  intervention  raises 
a  separable  controversy.^     An  intervening  defendant  whose  atti- 

ler,  122  U.  S.  535,  a  sheriff  was  sued  ant  to  quiet  title  to  a  tract  of  land. 
for  trespass  In  executing  process.  Subsequently  two  other  defendants  in- 
Parties  who  had  given  a  bond  of  in-  tervened,  claiming  to  be  the  owners 
demnity  to  the  defendant  intervened  of  distinct  portions  of  the  tract,  and 
under  the  provisions  of  the  state  stat-  removed  the  suit  on  the  ground  that 
ute,  and  in  their  answers  placed  them-  the  controversy  as  to  each  of  them  was 
selves  on  record  as  joint  actors  with  separable.  No  motion  to  remand  was 
the  sheriff  in  the  alleged  trespass.  It  made  in  the  Circuit  Court,  and  the  case 
was  held  that  as  the  record  stood  they  proceeded  to  a  decree  in  favor  of 
had  no  right  of  removal.  But  compare  the  plaintiff.  On  appeal  the  Supreme 
Greene  v,  KHnger,  lo  Fed.  Rep.  689,  a  Court  refused  to  reverse  and  remand 
comparatively  early  case,  which  was  the  case  for  want  of  jurisdiction,  since 
an  action  of  trespass  to  try  title  where  it  did  not  appear  at  the  time  of  the  re- 
ihe  grantor  and  warrantor  was  brought  moval  that  there  was  no  separable  con- 
in  as  a  codefendant  at  the  instance  of  troversy,  and  the  record  on  appeal, 
the  original  defendant  in  pursuance  of  which  did  not  contain  all  (he  evi- 
a  statutory  provision,  and  it  was  held  dence,  did  not  show  that  it  appeared 
that  the  new  defendant  had  a  sepa-  upon  the  hearing  in  the  Circuit  Court 
rable  controversy  with  the  plaintiff  and  that  there  was  no  separable  contro- 
could  remove  the  suit.  See  also  versy,  so  as  to  make  it  the  duty  of  the 
Mitchell  V.  Smale,  140  U.  S.  406.  Circuit  Court  to  remand  the  case. 

One  who  intervenes  simply  to  pro-  In  Galesburg  v,  Galesburg  Water 
tect  the  defendant  and  claims  nothing  Co.,  27  Fed.  Rep.  321,  the  plaintiff  city 
independently  of  the  original  parties  sued  to  vacate  and  annul  a  franchise 
has  no  standing  to  remove  the  cause  granted  to  the  defendant  by  the  plain- 
on  the  ground  of  a  separable  contro-  tiff.  A  mortgagee  of  the  defendant 
versy.  Bronson  v.  St.  Croix  Lumber  was  allowed  to  intervene,  and,  upon 
Co.,  35  Fed.  Rep.  634.  setting  up  an  estoppel  between  the  in- 

1.  Baltimore,  etc.,  Tel.  Co.  v,  Mor-  tervener  and  the  plaintiff,  he  petitioned 

Span's  Louisiana,  etc.,  R.,  etc.,  Co.,  37  for  removal  on  the  ground  of  a  separa- 

La.    Ann.    883;     Chicago    v.   Gage,   6  ble  controversy.     It  was  held  that  the 

Biss.  (U.  S.)  472.  suit  was  properly  removed.     In  arriv- 

S.  Gudger  v.  Western   North   Caro-  ing  at   this  conclusion,   however,   the 

lina  R.  Co.,  21   Fed.   Rep.  81.     Thus,  court  declared  that  under  the  circum- 

in  Wilson  v.  Oswego  Tp.,  151  U.  S.  56.  stances  of  the  case  the  intervener  was 

the  plaintiff's  pleading  showed  a  single  a  necessary  party  to  the  bill  as  origi- 

cause  of  action  and  a  single  ground  of  nally  framed. 

relief,  and  the  case  was  held  not  re-  In  Avers  v.  Chicago,  loi  U.  S.  184,  a 

movable  by  an  intervening  defendant  bill  was  filed  in  a  state  court  of  Illinois 

who  set  up  in  his  answer  and  petition  by  the  city  of  Chicago  against  citizens 

for  removal  an  alleged  separable  con-  of  Illinois  to  enforce  a  deed  of  trust. 

troversy.  A  citizen  of  Alabama  having  a  judg- 

8.  Where  a  plaintiff  has  brought  suit  ment  against  one  of   the  defendants, 

against  a  sole   defendant,  and  others  and   claiming  a  lien  on  the  property 

intervening  claim  several  interests  in  covered  by  the  deed  of  trust,  was  ad- 

the  subject-matter,  involving  separate  milted  as  a  party  defendant  to  the  suit, 

defenses  as  to  such  interests,  separable  filed  a  cross-bill  to  enforce  such  lien, 

controversies  may  be  held  to  exist  as  and  removed  the  suit  into  the  federal 

to  them,  although  the  developments  in  court  on  the  ground  that  in  the  origi- 

the   subsequent   progress  of   the  case  nal  suit  there  was  a  controversy  wholly 

might  show  that  they  were  not  sepa-  between  him  and  the  original  plaintiff, 

rable.     Connell   v.  Smiley,  156   U.   S.  and  that  in  the  cross-suit  the  contro- 

340.     In  that  case  the  plaintiff  brought  versy  was  wholly  between  citizens  of 

a  suit  in  equity  against  a  sole  defend-  different  states.     But    the   cause   was 
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tude  is  really  that  of  a  plaintiff  cannot  remove  the  suit.^ 

20.  Time  for  Makiiig  Application  —  a.  Terms  and  General 
Purpose  and  Policy  of  Removal  Acts.  —  In  order  to  procure 
the  removal  of  a  cause  under  the  Judiciary  Act  of  1789  it  was 
necessary  for  the  defendant  to  file  his  petition  for  removal  "at  the 

time  of  entering  his  appearance  *'  in  the  state  court.*     The  pro- 
visions of  the  removal  acts  of  1866  and  1867,  and  of  clause  2*  of 

remanded,  the  court  holding  that  the  Cai.  (N.  Y.)  248;    Bird  v,  Murray,  Col. 

original  bill  and  the  cross-bill  consti-  Cas.  (N.  Y.)  63;    Norton  v.  Hayes,  4 

tuted  one  suit;  that  the  intervener  was  Den.    (N.     Y.)    245;     Field    v.    Blair, 

allowed  to  take  part  in  a  controversy  (Supm.  Ct.  Spec.  &  Gen.  T.)  i  Code 

between  the  city  and  the  debtor;   that  Rep.  N.  S.  (N.  Y.)  292,  361;  Durand  v, 

he  had  no  dispute  with  the  debtor  and  HoUins,  3  Duer  (N.  Y.)  686;  Disbrow 

none  separably  wiih  the  city;   that  he  v,  Driggs,  (N.  Y.  Super.  Ct.  Spec.  T.)  8 

and  the  debtor  had  a  controversy  with  Abb.  Pr.  (N.  Y.)  305,   note;    Chatham 

the  city  as  10  its  lien  on  the  property;  Nat.  Bank  v.  Merchants'  Nat.  Bank,  i 

that  the  debtor  who  was  on  the  same  Hun  (N.  Y.)  702,  4  Thomp.  &  C.  (N. 

side  of  the  controversy  with  him  was  a  Y.)  196. 

citizen  of  the  same  state  with  the  city;  For  other  cases  holding  that  the  ap- 

and  that  such  being  the  case,  the  suit  plication  was  too  late,  see  Johnston  v, 

was  not  removable.  Wall,  i  Mart.  N.  S.  (La.)  541;  Duncan 

1.  In  re  San  Antonio,  etc.,  R.  Co.,  44  v.  Hampton,  12  Mart.  (La.)  92;  Crane 
Fed.  Rep.  145.  v,    Reeder,    28    Mich.    527;    Crane  r. 

2.  Act  of  1789,  I  U.  S.  Stat,  at  L.  79,  Seitz,  30  Mich.  453;  Robinson  v,  Pot- 
c.  20,  §  12.  ter,  43  N.  H.  188;  Redmond  v.  Russell, 

'*  The  reasons  for  this  were  obviously  12  Johns.  (N.  Y.)  154,  holding  that  the 
*  *  *  that  the  defendant  who  had  filing  of  special  bail  constituted  an  ap- 
a  right  of  removal  and  failed  to  exer-  pearance;  Livingston  t/.  Gibbons,  4 
cise  it  ar  the  earliest  period  possible  Johns.  Ch.  (N.  Y.)  94;  Roberts  v.  Can- 
should  be  presumed  to  have  acquiesced  mgton,  2  Hall  (N.  Y.)  649;  Cooley  v, 
in  the  forum  chosen  by  the  plaintiff.**  Lawrence  5  Duer  (N.  Y.)  605,  where 
Per  Justice  Miller  in  Pullman  Palace  the  defendant  had  opposed  a  motion 
Car  Co.  V,  Speck,  113  U.  S.  85.  for  injunction  and  read  affidavits  on 

'*  If  he  filed  a  demurrer,  plea,  or  an-  the  hearing  thereof,  etc.;  Dart  v. 
swer,  or  otherwise  recognized  or  sub-  Amis,  (N.  Y.  Super.  Ct.  Spec.  T.)  19 
mitted  to  the  jurisdiction  of  the  state  How.  Pr.  (N.  Y.) 429,  where  the  def end- 
court,  he  would  have  waived  the  benefit  ant  had  previously  moved  to  discharge 
of  his  personal  privilege  of  removal."  an  order  of  arrest;  Kingsbury  v. 
Fox  V,  Southern  R.  Co.,  80  Fed.  Rep.  Kingsbury,  3  Biss.  (U.  S.)  60;  Gibson 
946.  V.  Johnson,  Pel.  (C.  C.)  44. 

It  was  necessary  for  the  filing  of  the  Hxmo  Fro  Tunc  Order.  —  In  Gelston  v. 
petition  and  the  entry  of  appearance  to  Johnson,  3  N.  J.  L  207,  the  state  court 
be  concurrent  acts,  and  some  authori-  granted  an  order  of  removal  nunc  pro 
ties  held  that  where  a  defendant  gave  tunc  on  a  petition  filed  two  terms  after 
notice  of  appearance  for  the  purposes  the  defendant's  appearance,  but  the 
of  the  motion  to  removre,  but  made  no  federal  Circuit  Court  remanded  the 
actual  entry  of  appearance  before  cause  as  illegally  removed.  See  John- 
filing  his  petition,  the  petition  was  son  v,  Gelston,  3  N.  J.  L.  245. 
properly  denied.  Kerille  v.  Phcenix  8.  ClanBe  1  of  section  639  of  the 
L.  Ins.  Co.,  3  Thomp.  &  C.  (N.  Y.)  United  States  Revised  Statutes  pro- 
788.  Others  held  that  no  technical  vided  that*'  when  the  suit  is  against 
entry  of  appearance  was  necessary,  the  an  alien,  or  is  by  a  citizen  of  the  state 
filing  of  the  petition  for  removal  being  wherein  it  is  brought,  and  against  a 
a  sufficient  appearance.  Sweeney  v.  citizen  of  another  state,  it  may  be  re- 
Coffin,  I  Dill.  (U.  S.)  73;  Stoker  v.  moved  on  the  petition  of  such  defend- 
Leavenworth,  7  La.  390.  ant,  filed  in  said  state  court,  at  the  time 

For  cases  holding  that  the  applica-  of  entering  his  appearance  in  said 
tion  was  seasonably  made  under  the  state  court.*'  That  clause  was  super- 
Act  of  1789,  see  FisK  v,  Fisk,  4  Mart,  seded  and  repealed  by  the  Act  of  1875, 
N.  S.  (La.)  676;   Arjo  v,  Monteiro,  i  La  Mothe  Mfg.  Co.  v.  National  Tabe 
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section  639  of  the  United  States  Revised  Statutes  are  quoted  in 
another  part  of  this  article.^  The  Act  of  1875,  which  was  the  next 
in  chronological  order,  required  the  petition  for  removal  to  be  filed 
**  before  or  at  the  term  at  which  said  cause  could  be  first  tried,* 

Works  Co.,  15  Blatc'  f.  (U.  S.)  433,  and  Fed.  Rep.  561;  Chrissenger  v.  Demo- 
was  not  restored  by  the  Act  of  1887-  crat,  22  Fed.  Rep.  753 ;  Badger  v.  Mul- 
1888.  National  Steamship  Co.  v.  Tug-  ville,  22  Fed.  Rep.  257;  National  Bank 
man,  106  U.  S.  119,  was  removed  under  v,  Dorset  Pipe,  etc.,  Co.,  20  Fed.  Rep. 
that  clause  V7 hen  it  was  in  force.  707;     MacNaughton     v.     South     Pac. 

\,  See  supra,  p.  2SO,  Coast     R.    Co.,    19    Fed.    Rep.    881; 

8.  For  cases  holding  that  the  applU  Phoenix  Mut.  L.  Ins.  Co.  v.  Walrath, 
cation  was  in  time  under  that  part  of  16  Fed.  Rep.  161;  Public  Grain,  etc., 
the  act  quoted  in  the  text  to  which  this  Exch.  v.  Western  Union  Tel.  Co.,  16 
note  is  appended,  see  Carson  v.  Hyatt,  Fed.  Rep.  289;  Shirley  v,  Waco  Tap  R. 
118  U.  S.  279;  Harter  v.  Kernochan,  Co.,  13  Fed.  Rep.  705;  Cramer  v, 
103  U.  S.  562;  Kalamazoo  Wagon  Co.  Mack,  12  Fed.  Rep.  803,  20  Blatchf. 
V,  Suavely,  34  Fed.  Rep.  823;  Win-  (U.  S.)  479;  Kerting  v.  American  Oleo- 
bcrg  V,  Berkeley  County  R.,  etc.,  Co.,  graph  Co.,  10  Fed.  Rep.  17;  Traders' 
29  Fed.  Rep.  721;  Da  vies  v.  Marine  Bank  r.  Tallmadge,  9  Fed.  Rep.  363; 
Nat.  Bank,  24  Fed.  Rep.  194;  Langdon  In  re  Iowa,  etc.,  Constr.  Co.,  6  Fed. 
V.  Fogg,  18  Fed.  Rep.  5;  Wheeler  z/.  Rep.  799,  2  McCrary  (U.  S.)  178;  Hen- 
Liverpool,  etc.,  Ins.  Co.,  8  Fed.  Rep.  decker  ».  Rosenbaum,  6  Fed.  Rep.  97; 
196;  Van  Allen  v.  Atchison,  etc.,  R.  Murray  v.  Holden,  2  Fed.  Rep.  740,  i 
Co..  I  McCrary  (U.  S.)598,  3  Fed.  Rep.  McCrary  (U.  S.)  341;  Forrest  v.  Edwin 
545;  Scott  V,  Clinton,  etc.,  R.  Co.,  6  Forrest  Home,  i  Fed.  Rep.  459,  17 
JJiss.  (U.  S.)  529;  Merchants',  etc.,  Blatchf.  (U.  S.)  522;  Black  well  v. 
Nat.  Bank  v.  Wheeler,  13  Blatchf.  (U.  Braun,  i  Fed.  Rep.  351,  sub  nom, 
S.)  218;  Palmer  v.  Call,  4  Dill.  (U.  S.)  Blackwell  v.  Brown,  4  Hughes  (U.  S.) 
566;  McCullough  V.  Sterling  School  203;  Missouri  v.  Merritt.  i  Fed.  Rep. 
Furniture  Co.,  4  Dill.  (U.  S.)  563;  283,  I  McCrary  (U.  S.)  65;  Stough 
Baker  v,  Peterson,  4  Dill.  (U.  S.)  562,  v.  Hatch,  16  Blatchf.  (U.  S.)  233; 
note;  Chester  v.  Weliford,  2  Flipp.  (U.  Knowlion  v.  Congress,  etc..  Spring 
S.)  347.  an  equity  case  removed  after  Co.,  13  Blatchf.  (U.  S.)  171;  Ames  z/. 
proconfesso\A)Lei\\  Andrews  v.  Garett,  Colorado  Cent.  R.  Co.,  4  Dill.  (U.  S.) 
I  Flipp.  (U.  S.)  445;  Hunter  v.  Royal  260;  Gaflfney  v,  Gillette,  4  Dill.  (U.  S.) 
Canadian  Ins.  Co.,  3  Hughes  (U.  S.)  264,  note;  Atlee  v.  Potter,  4  Dill.  (U. 
234;  Hoadley  V.  San  Francisco,  3  Sawy.  S.)  559;  Gurnee  z'.  Brunswick  County, 
(U.  S.)  553;  Steiner  v.  Mathewson,  77  i  Hughes  (U.  S.)  270;  Keeney  v, 
Ga.  657;  Livingston  r.  Frick,  76  Ga.  Roberts,  12  Sawy.  (U.  S.)  39,  39  Fed. 
839;  Flagg  V,  Walker,  109  111.  494;  Rep.  629;  Malley  v.  Firemen's  Fund 
Hebert  v.  Lefevre,  31  La.  Ann.  363;  Ins.  Co.,  51  Conn.  486;  Carswell  v, 
Davis  V,  Montgomery,  36  La.  Ann.  Schley,  59  Ga.  17,  holding  that  after 
874;  Garrett  v,  Bonner,  30  La.  Ann.  judgment  on  demurrer  affirmed  on  ap- 
1305;  Crane  v,  Reeder,  35  Mich.  146;  peal  the  cause  stood  for  trial  at  the 
Wheeler  v.  Liverpool,  etc.,  Ins.  Co.,  term  at  which  the  remittitur  was  en- 
60  N.  H.  456;  Phoenix  L.  Ins.  Co.  v.  tered;  Stafford  v.  Hightower,  68  Ga. 
Saetiel,  33  0hio  St.  278;  Whitehouse  v.  394;  Danville  Banking,  etc.,  Co.  v. 
Continental  F.  Ins.  Co.,  14  Phila.  (Pa.)  Parks,  88  III.  170;  Continental  L.  Ins. 
431,  37  Leg.  Int.  (Pa.)  225;  Feibleraan  Co.  v.  Kessler,  84  Ind.  310;  Chicago, 
V.  Edmonds,  69  Tex.  334;  Smith  v.  Life  etc.,  R.  Co.  v,  Welch,  44  Iowa  665; 
Assoc,  of  America,  76  Va.  380.  McKinley  v.  Chicago,  etc.,  R.  Co.,  44 

For  cases  holding  that  the  applica-  Iowa  314;  Barber  v.  St.  Louis,  etc.,  R. 

tion  was  too  late,  see  Manning  z^.  Amy,  Co.,  43  Iowa  223;  Larson   v.  Cox,  39 

140  U.  S.   137;   Baltimore,  etc.,  R.  Co.  Kan.  631;   Lamblin   v.   Cox,  40  Kan. 

V,  Burns,   124  U.   S.    165;  Gregory  z/.  311;  Cole  v.  La  Chambre,  31  La.  Ann. 

Hartley,  113  U.  S.  742;  Edrington   v.  41;    Meanx   v.    Pittman,  32  La.  Ann. 

Jefiferson,    iii    U.   S.   770;    American  405;  School  Dist.  No.  6  v.  i£tna  Ins. 

Bible   Soc.    r.    Grove,   loi   U.  S.  610;  Co.,  66  Me.  370;    Clark  v.  Child,  136 

Babbitt  v,  Clark,  103  U.  S.  606;  Wilk-  Mass.  344;  New  York  Warehouse,  etc., 

inson   v.   Delaware,   etc.,   R.   Co.,   23  Co.  v.  Loomis,  122  Mass.  431;  Whitte- 
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and  before  the  trial  thereof."  This  last  phrase,  "  before  the 
trial  thereof/'  has  been  retained  in  that  part  of  the  Act  of  1887- 
1888  which  provides  for  removals  on  the  ground  of  prejudice  or 
local  influence.* 

The  Act  of  1887-1888  requires  the  petition  for  removal  to  be  filed 
at  the  time,  or  any  time  before  the  defendant  is  required  by 
the  laws  of  the  state  or  the  rule  of  the  state  court  in  which  such 
suit  is  brought  to  answer  or  plead  to  the  declaration  or  complaint 
of  the  plaintiff."  *  The  time  for  removal  is  thus  made  to  depend 
upon  the  various  state  laws  and   rules  of  court.*     The  act  was 

more    v.    Stephens,    48     Mich.    573;  pool,  etc.,  Ins.  Co.,  60  N.  H.  456;  Fisk 

Nichols  V.  Stevens,  123  Mo.  120;  Steb-  v.  Henarie,  142  U.  S.  459;  and  further 

bins  V.  Lancashire  Ins.  Co.,  59  N.  H.  for  observations  on  the  general  policy 

414;  Preston ».  Travellers'  Ins.  Co.,  58  of  the  act,   Murray  v.   Holden,  i  Mc- 

N.  H.  76;  Wanner  v.  Sisson,  28  N.  J.  Crary  (U.  S.)  341. 

Eq.  117;  Fulton  7j.  Golden,  (N.  J.  1879)  In  Caaes  Begun  Before  the  Act  Wa« 

q  Cent.  L.  j.  286;  Warner  v.  Pennsyl-  Pueed,  it  was  necessaiy  to  make  the 

vania    R.    Co.,    6   Hun   (N.    Y.)    197;  application   at  or   before   the  term  at 

Meyer  v.  Schining,  55  Tex.  430;  Watt  which   the  cause  could   be  first  itied 

V.   White,   46  Tex.    341;    Kennedy  v.  after    the    act    went    into    operation. 

Ehlen,  31  W.  Va.   540;  White  v.  Holt,  Myers  v.  Swann,   107  U.  S.  547;  Re- 

20  W.    Va.    792;    Wausau    First   Nat.  moval   Cases,  100  U.S.  473;  Baker  v. 

Bank  v,  Conway,  67  Wis.  210;  Eldred  Peterson,   4  Dill.    (U.   S.)  562,    note; 

V.  Becker,  60  Wis.  43.  Hoadley  v.  San  Francisco,  3  Sawy.  (U. 

Coxutming  This  Aet  in    Pullman  Pal-  S.)  553;    Andrews  v.  Garett,  i  Flipp. 

ace  Car  Co.  ?/.  Speck,  113  U.  S.  86,  Mr.  (U.    S)    445;     Merchants',    etc.,    Nat. 

Justice   Miller    said:      **  It   is  not  the  Bank  v.  Wheeler,   13  Blatchf.  (U.  S.) 

time  when  the  case  stands  ready  for  218.     And  a  case  pending  at  the  time 

trial  on  the  calendar,  but  the  term  at  when  the  act  was  passed,  although  it 

which  it  could  be  first  tried.     Not  the  had  been  tried  and  judgment  re\eised 

term  at  which  the  party  can  no  longer  on  appeal  and  the  cause  remanded  for 

delay  a  trial,  but  the  term  at  which  it  further  proceedings,  stood  like  a  new 

could  be  first  tried.     These  words  have  suit,  and  was  removable  at  any  time 

no  meaning  if  they  do  not  mean   the  befote  the  term  at  which  it  could  be 

first  term  after  the  commencement  of  first  tried.     Pettilon  v.  Noble,  7  Biss. 

the  suit  at  which  a  trial  was  in  order  (U.  S.)  449.     And  the  fact  that  a  final 

when  such  trial  was  a  thing  which  the  decree  had   been    entered   before   the 

urging  or  pursuing  party  had  a  right  passage  ^f  the  act  did  not   prevent  a 

to  look  for,  and  to  put  his  adversary  to  removal  after  such  decree  had  been  set 

a  showing  if  he  desired  a  continuance,  aside,  and  while  the  cause  stood  for  a 

In    the   language   of   this   court,  '  the  rehearing.     King  v.  Worthington,  T04 

election  must  be  made  at  the  first  term  U.  S.  44. 

at  which  the  cause  is  in  law  triable.'  Until   End  of  Tenn.  —  The  act   was 
Babbitt  v.  Clark,  103   U.  S.  606.     In  construed  to  give  the  right  of  removal 
other  words,  at  that  term  in  which,  ac-  at  any  time  before  the  trial  until  the 
cording  to  the  rules  of  procedure  of  the  end  of  the  term   at  which  the  cause 
court,    whether  they   be  statutory  or  could  be  first  tried.     Wilkinson  v.  Del- 
rules  of  the  court's  adoption,  the  cause  aware,  etc.,  R.  Co.,  22  Fed.  Rep.  353. 
would  stand  for  trial  if  the  parties  had  1.  See  sup-a^  p.  251. 
taken  the  usual  steps  as  to  pleading  2.  24  U.  S.  Stat,  at  L.  554,  c.  373;  25 
and  other  preparations.     This  term  at  U.  S.  Stat,  at  L.  435,  c.  866. 
which  the  case  could  be  first  tried  is  to  8.  As  to  the  time  to  answer  or  plead 
be  ascertained  by  these  rules,  and  not  in  various  states  as  exemplified  by  de- 
by   the   manner  in   which  the  parties  cisions  in  removal  cafes  see: 
have    complied    with    them,   or  have  For  C«!?««^f/fV«/,  Security  Co.  v.  Pratt, 
been  excused  for  noncompliance  by  the  65  Conn.  161. 

court,  or  by  stipulation  among  ihem-  For  Indiana^  Browning  v.  Reed,  39 

selves."    See  also  Wheeler  v.  Liver-  Fed.  Rep.    625;    McKeen   v.   Ives,  35 
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designed  to  contract  the  jurisdiction  of  the  federal  courts  by 
removal,*  to  abolish  delay,*  and  to  prevent  the  defendant  from 
experimenting  in  the  state  court  on  the  merits  of  his  case  before 
making  an  application  for  removal.' 

Aet  Appliee  to  Special  Prooeedingi.  —  It  was  the  purpose  of  the  act  to 
include  within  the  time  limit  all  classes  of  cases  removable  on  the 
ground  of  diverse  citizenship,  or  alienage,  except  such  as  are 
within  the  local  prejudice  clause,^  and  special  proceedings  not 
subject  to  the  ordinary  rules  of  pleading  and  practice  are  not 
exempted  from  its  operation.* 

Fed.    Rep.   8oi;    Amsden  v.  Norwich  expires  is  counted.     Font  v.  Gulf  State 

Uoioa  F.  Ins.  See.,  44  Fed.  Rep.  515.  Land,  etc.,  Co.,  47  La.  Ann.  272. 

For  Kentucky^  Fidelity  Trust,   etc..  For  the  general  rule  in   the  absence 

Co.   V.    Newport  News,   etc.,   Co.,  70  of  a  statute  on  the  subject  see  Am.  and 

Fed.  Rep.  403.  Eng.  Encyc.  of  Law,  title  Time, 

For  Massachusetts^  Gregory  v,  Boston  1.  See  supra^  p.  161. 

Safe- Deposit,  etc.,  Co.,  88  Fed.  Rep.  3;  '*  It  is  settled  that  the  present  stat- 

Mason  v.  Interstate  Consol.  St.  R.  Co.,  ute  was  intended  to  abridge  the  right 

170  Mass.  382.  of  removal  previously  existing,  and  it 

For  Missouri^  Spangler  v.  Atchison,  ought  to  be  so  construed  and  enforced 

etc.,  R.  Co.,  42  Fed.  Rep.  305.  as  to  effectuate  rather  than  to  defeat 

For  New  York^  Doyle  v.  Beaupre,  39  its  obvious  purpose."     Daugherty    v. 

Fed.  Rep.  289;  Price  ».  Lehigh  Valley  Western  Union  Tel.  Co.,  61  Fed.  Rep. 

R.  Co  ,  65  Fed.  Rep.  825.  139. 

For  North  Dakota^  State  v.  Barnes,  5  9.  "  This  provision  clearly  manifests 

N.  Dak.  350.  the  intention  of  Congress  that  the  peti- 

For    South    Carolina^    Wilcox,    etc.,  tion  for  removal  should  be  filed  at  the 

Guano  Co.  v.  Phoenix  Ins.  Co.,  60  Fed.  earliest  possible  opportunity."    Powers 

Rep.  929.  v.  Chesapeake,  etc.,  R.  Co.,  169  U.  S. 

For  Tennessee^  see  Lockhart  v,  Mem-  100. 

phis,  etc.,   R.  Co.,  38  Fed.  Rep.  274;  Delay  is"  one  of  the  ordinary  abuses 

Tennessee  Coal,  etc.,  Co.  v.  Waller,  37  of  the  right  of  removal."     Per  Dillon, 

Fed.  Rep.  545;  Gavin  v.  Vance,  33  Fed.  J.,  in  Atlee  v.  Potter,  4  Dill.  (U.  S.) 

Rep.  84;    Turner  v.   Illinois  Cent.  R.  562. 

Co.,  55  Fed.  Rep.  689.  8.  Egan  v.  Chicago,  etc.,  R.  Co.,  53 

For  Texas^  Evans  v,  Dillingham,  43  Fed.    Rep.   676;    Brigham    v.    C.    C. 

Fed.  Rep.  179.  Thompson  Lumber  Co.,  55  Fed.  Rep. 

For    Vermont^  Bowles  v.  Witters,  43  882;  Manning  v.  Amy,  140  U.  S.  141; 

Fed.  Rep.  700.  Chicago,   etc.,    R.  Co.   v.    Minnesota, 

For    West  Virginia^  Martin  v.  Balti-  etc.,   R.  Co.,  29  Fed.  Rep.  337.     See 

more,  etc.,  R.  Co.,  151  U.  S.  673;  Wil-  also  Rosenthal  v,   Coates,    148   U.  S. 

son  V,  Winchester,  etc.,  R.  Co.,  82  Fed.  142;  Pullman  Palace  Car  Co.  v.  Speck, 

Rep.  15.  113  U.  S.  87;  Jifkins  t/.  Sweetzer,  102 

In  Georgia  the  statute  provides  that  U.  S.  179;  Alley  v,  Nott,  in  U.  S.  472; 

the  defendant  in  an  action  commenced  Murray  v.  Holden,  i  McCrary  (U.  S.) 

by  attachment  may  apoear  and  make  341:  Lewis  v,  Smythe,  2  Woods  (U.  S.) 

his  defense  "  at  any  time  before  final  119;    Miller  v.    Kent,  (Supm.  Ct.)  60 

judgment  is  rendered  against  him."  How.  Pr.  (N.  Y.)  456;  Watt  v.  White, 

Accordingly,  he  may  file  his   petition  46  Tex.  341. 

for  removal  at  any  time  before  judg-  4.  Mt.  Washington  R.  Co.  v.  Coe,  50 

ment.    Southern  Pac.  Co.  v.  Stewart,  Fed.  Rep.  639. 

88  Ga.  13.  6.  In   Minneapolis,   etc.,   R.   Co.  v, 

Oompatatioii  of  Time.  —  It  is  a  statu-  Nestor,  50  Fed.  Rep.  i,  a  condemna- 
tory rule  in  Louisiana  that  where  the  tion  proceeding,  the  statute  made  no 
statute  allows  a  stated  number  of  days  provision  for  pleadings  other  than  a 
to  answer  or  plead  after  service  of  the  demand  for  a  jury  trial  to  be  filed  with- 
plaintiff's  pleading,  neither  the  day  of  in  thirty  days  from  the  report  of  the 
the  service  nor  that  on  which  the  time  commissioners,  and  the  court  held  that 

287  Volume  XVIII. 


Trim  8Ute  REMOVAL  OF  CA  USES.  to  Federal  Oourtt. 

b.  The  Phrase  "to  Answer  or  Plead"  —  in GMena  —  piea 

in  Abatement.  —  The  United  States  Supreme  Court  has  declared 
that  when  the  case  as  stated  in  the  plaintiff's  pleading  is  remov- 
able ^  the  petition  for  removal  must  be  filed  in  the  state  court  as 
soon  as  the  defendant  is  required  to  make  any  defense  whatever 
in  that  court,  so  that  if  the  case  should  be  removed  the  validity 
of  any  and  all  of  his  defenses  should  be  tried  and  determined  in 
the  Circuit  Court  of  the  United  States,*  and  therefore  that  a 
petition  for  removal  filed  after  the  time  at  which  he  is  required 
to  plead  to  the  jurisdiction  of  the  court  or  in  abatement  of  the 
writ  is  too  late.'  Some  of  the  Circuit  Courts  have  declined  to 
follow  that  ruling  as  applied  to  the  time  for  pleading  in  abate- 
ment to  the  writ,  on  the  ground  that  the  conclusion  of  the  court 
was  incorrect  *  and  a  mere  dictum ;  *  but  it  is  probable  that  the 

the  petition  for  removal  must  be  filed  Jackson,  J.,  adhering  to*'  the  views  of 

within  the  thirty  days.  my  brothers  in  this  circuit,"  and  fol^ 

In  Mt.  Washington  R.  Co.  v.  Coe,  50  lowing  Mahoney  v.  New  South  Bldg., 

Fed.  Rep.  637,  where  the  state  statutes  etc.,  Assoc,  70  Fed.  Rep.  513,  in  the 

provided  that  an  appeal  from  commis-  same  circuit,  where  Simonton,  J.,  said: 

sioners  in  condemnation   proceedings  **  The  Act  of  Congress  says  that  the 

should  be  subject  to  the  ordinary  rules  petition  for  removal  must  be  filed  at 

obtaining  in  judicial  procedure,  one  of  the  time  or  befoie  the  time  at  which 

which  required  special  pleas  to  be  filed  the  defendant  is  required  to  plead  or 

within  ninety  days  from  the  commence-  answer.     A  dilatory  plea  is  one  which 

ment  of  the  term  when  the  action  was  seeks  to  excuse  the    defendant  from 

entered,  it  was  held  that  the  petition  pleading  to  or  answering  the  declara- 

for  removal  must  be  filed  within  that  tion  and  gives  reason   why  he  should 

period  after  the  entry  of  the  appeal.  not  be  required  so  to  plead  or  answer. 

1.  Case  Becoming  Bemovable  After  Ex-  It  is  not  the  sort  of  plea  or  answer  con- 

plration  of  Time. — See  infra^  I.  20. /.  tem  plated  in  the  act. '  * 

Case  Becoming  Removable  After  Expira-  6.  See  the  cases  cited  in  the  preced- 

tion  of  Time,  ing  note. 

9.  Per   Justice    Gray  in   Martin  v.  An Instruetive Preoedent. —  In  Amy  v. 

Baltimore,  etc.,  R.  Co.,  151  U.  S.  687.  Manning,  144  Mass.  154,  it  was  held. 

Prior  to  the  Foregoing  Decision  it  had  Mr.  Justice  Field  writing  the  opinion, 

been  held  that  '*  pleas  in  abatement  or  that  allegations  of  fact  in  a  petition  for 

other  special  pleas  which  do  not  reach  removal    might  be  traversed    in    the 

the  merits  of  the  cause  are  not  pleas  or  state  court  and  the  issue  of  fact  deter- 

answers  to   the  '  declaration  '    within  mined  by  that  court.     The  statement 

the  meaning  of  the  act;  and    *    ♦    *  to  the  contrary  in  Stone  v.  South  Caro- 

until  such   pleas  are  disposed  of,  the  lina,   117  U.  S.  432,  was  quoted,  but 

time  for  filing  a  petition  for  removal  declared  to  be  a  dictum  and  therefore 

has  not  expired."     Craven  v.  Turner,  not  followed.     A  few  months  later,  in 

82  Me.  388,   citing  Lockhart  v.  Mem-  Burlington,  etc.,  R.  Co.  v.  Dunn,  122 

ghis,  etc.,  R.  Co.,  38  Fed.  Rep.  274;  U.  S.  515,  the  opinion  of  the  Supreme 
[cKeen  v.  Ives,  35  Fed.  Rep.  801;  Court  of  Massachusetts  above  noticed 
Whelan  v.  New  York,  etc.,  R.  Co.,  35  was  declared  to  be  erroneous.  Mr.  Chief 
Fed.  Rep.  849;  Tennessee  Coal,  etc..  Justice  Waite  saying-  "  In  deciding 
Co.  V.  Waller,  37  Fed.  Rep.  545.  Stone  v.  South  Carolina,  117  U.  S.  430, 
8.  Martin  v.  Baltimore,  etc.,  R.  Co.,  we  took  occasion  to  say:  *A11  issues 
151  U.  S.  686.  That  ruling  was  not  of  fact  made  upon  the  petition  for  re- 
necessary  to  the  decision  of  the  case,  moval  must  be  tried  in  the  Circuit 
since  the  court  held  that  the  objection  Court,  but  the  state  court  is  at  liberty 
that  the  petition  was  filed  too  late  had  to  determine  for  itself  whether,  on  the 
been  waived.  face  of  the  record,  a  removal  has  been 
4.  Wilson  V.  Winchester,  etc.,  R.  Co.,  effected.'     It  is  true,  as  was  remarked 

83  Fed.  Rep.   15  (Fourth  Circuit),  per  by    the    Supreme    Judicial    Court    of 
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Supreme  Court  intended  to  settle  the  question.^ 

Daauunr.  —  The  time  within  which  the  defendant  is  required  to 
file  a  demurrer  is  the  time  required  to  "  answer  or  plead."  * 

Time  for  Original  Answer.  —  The  statute  has  reference  to  the  time 
required  for  filing  an  original  answer  or  plea,  not  to  the  time 
when  the  defendant  is  required  or  may  elect  to  file  an  amended 
or  supplemental  answer.' 

Time  to  Answer  Original  Pleading.  —  The  statute  also  refers  to  the 
time  to  answer  the  original,  not  an  amended  pleading.* 

XotionB.  —  A  motion  made  by  the  defendant  for  the  dissolution 
of  a  preliminary  injunction  is  not  the  sort  of  plea  or  answer  con- 
templated by  the  provisions  of  the  act.*  Whether  in  a  code 
state  a  defendant  may  exhaust  his  exceptions  to  the  form  of  the 
complaint  by  motions  to  make  definite  and  certain,  and  there- 
after within  time  required  to  file  an  answer,  using  the  word  in 
its  technical  sense,  procure  a  removal  of  the  cause,  seems  not  to 
have  been  decided.* 

c.  Premature  Application.  —  The  cause  is  not  removable 
until  it  becomes  a  "  suit  "  within  the  meaning  of  the  statute,'^ 

Massachusetts   in  Amy  v.  Manniag,  is  a  removable    one,    the    defendant 

144  Mass.  153,  that  this  was  not  neces-  should  file  his  petition  for  removal  at 

sary  to  the  decision  in  that  case,  but  it  or  before  the  time  when  he  is  required 

was  said  on  full  consideration  and  with  by  the  law  or  practice  of  the  state  to 

the  view  of  announcing  the  opinion  of  make    any    defense   whatever    in    its 

the  court  on  that  subject."  courts." 

1.  Martin  v,  Baltimore,  etc.,  R.  Co.,  9.  Maher  v.  Tower  Hotel  Co.,  94 
151  U.  S.  673,  the  leading  case,  was  Fed.  Rep.  225;  Whiteley  Malleable 
follo2ued  in  Collins  v.  Stott,  it  Fed.  Castings  Co.  v,  Sterlingworth  R.  Sup- 
Rep.  613;  First  Littleton  Bridge  Corp.  ply  Co.,  83  Fed.  Rep.  855. 
V,  Connecticut  River  Lumber  Co.,  71  8.  Woolf  v.  Chisolm,  30  Fed.  Rep. 
Fed.  Rep.  225  (First  Circuit);  Frink  v,  881;  Doyle  v.  Beau  pre,  39  Fed.  Rep.  289, 
Blackinton  Co.,  80  Fed.  Rep.  307  (First  a  case  arising  in  New  York^  holding 
Circuit),  where  Putnam,  J.,  said:  that,  an  answer  having  been  served,  the 
"  The  expressions  of  the  Supreme  Court  removal  forty  days  afterwards  was  too 
in  Martin  v,  Baltimore,  etc.,  R.  Co.,  late  notwithstanding  the  fact  that  dur- 
151  U.  S.  673,  were  repeated  by  it  in  ing  that  period,  under  Code  Civ.  Pro. 
Goldey  v.  Morning  News,  156  U.  S.  N.  Y.,  g  542,  in  force  in  1889,  the  de- 
524,  in  such  way  that  we  must  accept  fendant  might  have  served  an  amended 
them  as  stating  deliberate  conclusions  answer  as  of  course, 
of  that  court  which  we  are  not  at  lib-  4.  Beyer  v.  Soper  Lumber  Co.,  76 
erty  to  disregard."  Security  Co.  v.  Wis.  145.  See  infra^  L  20.  m,  (2)  {b) 
Pratt,  65  Conn.  161.  See  also  Fidelity  By  Amending  Pleadings, 
Trust,  etc.,  Co.  v,  Newport  News,  etc.,  6.  Garrard  v.  Silver  Peak  Mines,  76 
Co.,  70  Fed.  Rep.  403;  Wilcox,  etc..  Fed.  Rep.  i  (Ninth  Circuit),  fer  Haw- 
Guano  Co.  s^.  Phoenix  Ins.  Co.,  60  Fed.  ley,  J.,  holding  that  a  petition  filed 
Rep.  931.  It  was  quoted  with  approval  thereafter,  but  within  the  time  re- 
in ^Wabash  Western  R.  Co.  v.  Brow,  quired  to  plead  or  answer,  was  not  too 
164   U.  S.  278,  in  connection  with  re-  late. 

marks  indicating    the  opinion  of  the  6.  People's  Bank  v.  iEtna  Ins.  Co., 

court  that  the  answer  or  plea  referred  53  Fed.  Rep.  162. 

to  in  the  removal  act  may  be  one  which  7.  In  Shepard  v,  Conrad,  (Supm.  Ct.) 

questions  the  validity  of  the  service  of  4  Abb.  N.  Cas.  (N.  Y.)  254,  an  action 

process;  and  in  Powers  v.  Chesapeake,  was  commenced  against  one  defend- 

etc,    R.  Co.,   169  U.  S.  98,  the  court  ant  by  summons  only,  and  the  plaintiff 

said*    "  Undoubtedly,  when  the  case,  obtained  an  order  for  the  examination 

as  stated  in  the  plaintiff's  declaration,  of  the  defendant  under  Code  Civ.  Pro. 
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but  the  application  may  then  be  made  in  due  time.*  A  party 
may  appear  without  service  of  process  and  file  a  petition  for 
removal,*  but  so  long  as  he  is  in  no  sense  a  party  he  cannot 
remove  the  cause.'  Though  a  petition  and  bond  be  prematurely 
filed,  the  irregularity  is  cured  if  an  order  of  removal  is  subse- 
quently made  in  proper  time.* 

d.  When  Time  Begins  to  Run.  —  The  time  to  file  a  peti- 
tion for  removal  does  not  begin  to  run  until  due  and  proper  serv- 
ice of  process  upon  the  defendant  or  his  full  and  unrestricted 
appearance  without  service.* 

e.  Filing  Petition  Without  Presentation  to  Court.  — 
If  the  petition  is  seasonably  filed,  it  need  not  be  actually  pre- 
sented to  the  court  within  the  time  required  to  answer  or  plead.* 

/.  Case  Becoming  Removable  After  Expiration  of  Time 

—  In  General.  —  When  the  case  does  not  become  a  removable  one 
until  after  the  time  mentioned  in  the  Act  of  Congress  has  expired 
the  defendant  may  file  his  petition  for  removal  as  soon  as  the 
action  assumes  the  shape  of  a  removable  case  in  the  court  in 
which  it  was  brought.*^     This  may  occur  where  the  plaintiff's  ad 

N.  Y.,  §  872,  so  to  enable  the  plaintiff  this  motion  the  defendant  filed  its  peti- 
to  draw  up  his  complaint  and  bring  in  tion  and  bond  for  removal.  It  was 
proper  parties.  An  application  for  re-  held  that  the  petition  was  filed  in  time 
moval  made  while  the  cause  was  in  and  that  there  was  no  waiver  of  the 
that  condition  was  denied  on  ihe  right  of  removal;  "  the  effect  of  the 
ground  that  it  was  premature,  but  special  appearance  originally  made  ran 
without  prejudice  to  its  renewal  after  along  with,  and  inhered  in,  all  the  sub- 
service  of  the  complaint  or  issue  joined,  sequent  proceedings  in  the  cause."   See 

1.  Pacific  R.  Removal  Cases,  115  U.  also  in  support  of  the  text,  Conner  v. 

S.  18;    Mississippi,  etc..  Boom  Co.  v,  Skagit  Cumberland  Coal  Co.,  45  Fed. 

Patterson,    98    U.   S.    403;    Delaware  Rep.  802;   Baumgardner  v.  Bono  Fer- 

County  V,  Diebold  Safe,  etc.,  Co.,  133  tilizer  Co.,  58  Fed.  Rep.  i;  Chicago  t/. 

U.  S.  473.  Hutchinson,  15  Fed.  Rep.  129;  Kansas 

9.  Conner    v,     Skagit    Cumberland  City,  etc.,  R.  Co.  v,  Daughtry,  138  U. 

Coal  Co.,  45  Fed.  Rep.  802.  S.  303,  where  under  the  circumstances 

8.  See   Sheffield  First  Nat.  Bank  v.  it   was   held   that  the  service    upon  a 

Merchants'  Bank,  37  Fed.  Rep.  657.  foreign   corporation   was  sufiScient  by 

4.  Sheffield  First  Nat.  Bank  v.  Mer-  the  laws  of   Tennessee^  and  the  appli- 

chants'  Bank,  37  Fed.  Rep.  657.  cation    was   not   made    in    due    time. 

6.  In  Donahue  v.  Calumet  Fire-Clay  Compare  State  v.    Barnes,    5   N.  Dak. 

Co.,  94  Fed.  Rep.  23,  the  defendant  cor-  350,  holding  that  a  service   which   is 

poration  appeared  specially  and  moved  not   void,    but  merely   irregular,   and 

to  quash  the  sheriff's  lelurn  of  service,  which  gives  to  the  court  jurisdiction 

which  motion  was  overruled,  and  the  over  the  defendant's  person,  is  as  bind- 

defeudant  thereupon  filed  an  answer  on  ing  and  effectual  as  any  other  service, 

the  merits,  prefaced,  however,  with  an  until  attacked  by  motion  or  plea,  and 

objection   to  the  jurisdiction.      After  that  in  fixing  the  time  for  removal  such 

various  interlocutory  orders  and  pro-  service  must  be  regarded  as  valid, 
ceedings  the  cause  was  assigned  for        6.  Burck   v.    Taylor,   39  Fed.    Rep. 

trial  on  motion  of  the  defendant.     On  581.     See  also  Texas,  etc.,  R.  Co.  v. 

that  day  the  order  overruling  the  de-  Bloom,   85    Tex.    283.     Compare  cases 

fendant's  motion  to  quash  was  vacated  cited  infra,  I.   26.  Filing  and  Presenia- 

and  the  return  quashed,  but  the  sheriff  tion  to  State  Court. 
was  allowed  to  amend  his  return,  and        7.  Per  Justice   Gray   in    Powers  v, 

the  defendant  again  entered  a  special  Chesapeake,  etc.,  R.  Co.,  169  U.  S.  92, 

appearance  and  moved  to  quash   the  which   is  the   first  and   only   case   in 

amended  return.     Before  hearing  upon  which  that  question  was  directly  pre- 
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damnum,  originally  below  the  amount  requisite  to  the  jurisdic- 
tion of  the  federal  court,  is  increased  by  amendment  to  the 
necessary  amount,*  or  where  the  plaintiff  discontinues  his  action 
as  to  those  defendants  whose  presence  prevents  a  removal,*  or 
by  amendment  creates  a  separable  controversy  which  did  not 
previously  exist,'  or  by  amendment  presents  for  the  first  time 

seated  to  the  Sapreme  Court  for  ad ju-  1,  Huskins  v.  Cincinnati,  etc.,  R. 
dication.  In  that  case  the  action  was  Co.«  37  Fed.  Rep.  504;  Evans  v.  Dil- 
originally  brought  against  three  de-  llngham,  43  Fed.  Rep.  180;  Clarkson 
fendants,  two  of  whom  were  citizens  v,  Manson,  4  Fed.  Rep.  262.  See  also 
of  the  same  slate  as  the  plaintiff,  for  Powers  v.  Chesapeake,  etc.,  R.  Co., 
which  reason  the  third  defendant,  who  169  U.  S.  100;  Northern  Pac.  R.  Co.  r. 
was  a  citizen  of  another  state,  was  un-  Austin,  135  U.  S.  315. 
able  effectually  to  remove  the  case.  In  Mattoon  v,  Reynolds,  62  Fed. 
After  the  time  for  removal  had  expired.  Rep.  417,  the  original  complaint  alleged 
the  plaintiff  discontinued  his  action  as  that  certain  notes  were  given  without 
to  the  first  two  defendants,  and  there-  consideration,  and  asked  for  an  in- 
upon,  the  case  having  become  remov-  junction  restraining  the  defendant 
able  on  the  ground  of  diverse  citizen-  from  negotiating  the  notes.  After  the 
ship,  the  remaining  defendant  filed  his  time  expired  within  which  the  cause 
petition  for  removal.  It  was  held  that  might  originally  have  been  removed 
his  petition  was  filed  in  time.  After  the  plaintiff  filed  a  new  count  alleging 
quoting  the  provision  of  the  Act  of  fraud  and  asking  for  equitable  relief 
1887-1888,  the  court  said:  "  To  con-  or  for  a  judgment  for  three  thousand 
strue  that  provision  as  restricting  to  dollars  damages.  In  due  season  there- 
the  time  prescribed  for  answering  the  after  the  defendant  filed  a  petition  for 
declaration  the  removal  of  a  case  which  removal,  and  it  was  held  that  by  the 
is  not  a  removable  one  at  that  time,  filing  of  the  substituted  complaint  the 
would  not  only  be  inconsistent  with  defendant  acquired  a  right  of  removal, 
the  words  of  the  statute,  but  it  would  2.  Powers  v,  Chesapeake,  etc.,  R. 
utterly  defeat  all  right  of  removal  in  Co.,  169  U.  S.  92,  cited  in  the  last  note 
many  cases;  as,  for  instance,  when-  but  one;  Tremper  v.  Schvvabacher,  84 
ever  citizens  of  the  same  state  as  the  Fed.  Rep.  416.  See  also  Yulees'.  Vose, 
plaintiff  were  joined  as  defendants  99  U.  S.  546;  Cookerly  v.  Great  North- 
through  an  honest  mistake,  not  discov-  ern  R.  Co.,  70  Fed.  Rep.  277;  Yarde  v. 
ered  by  the  plaintiff  until  after  the  time  Baltimore,  etc.,  R.  Co..  57  Fed.  Rep. 
prescribed  for  answering:  or  whenever  915;  Yawkey  v.  Richardson,  9  Mich, 
a  personal  injury  was  supposed,  at  the  529;  DanversSav.  Bank  v.  Thompson, 
time  of  bringing  an  action  therefor,  to  133  Mass.  182. 

be  a  comparatively  trifling  one,  which  A  Mere  Besignation  of  a  Tnutee  who 

might  be  fully  compensated  by  a  sum  is  joined  as  a  defendant  in  his  charac- 

much  less  than  two  thousand  dollars,  ter  of  trustee  does  not  put  him  out  of 

and  was  afterwards  discovered  to  be  so  the  case,  so  as  to  enable  his  codefend- 

much  graver  that  there  could  be  no  ants  to  remove   the  suit  as  if  he  had 

doubt  of  the  power  and  the  duty  of  the  been    dismissed.       Ruohs    v.    Jarvis- 

court  to  allow  an  amendment  increas-  Conklin    Mortg.   Trust  Co.,   84   Fed. 

iag  the  ad  damnum,^'  Rep.  513. 

*'  If  at  any  time  during  the  progress  Benewal  of  Applicatioii.  —  kvi  applica- 

of    an    action    in    a    state    court,    by  tion  for  removal  denied  on  the  ground 

amendment  or  otherwise,  a  cause  of  that  the  presence  of  a  codefendant  of 

action  not  before  removable,  is  changed  the  same  citizenship  as   the  plaintiff 

or  converted  into  one  which  is  prop-  prevented    removal    may  be  renewed 

erly  removable,  the  defendant,  whether  after  the  dismissal  of  that  defendant 

an  alien  or  a  citizen  of  another  state  by  the  plaintiff,  and  should  be  granted 

than   that  of  which   the  plaintiff  is  a  if    made    without    delay.     Cuyler    v. 

citizen,  has  a  right  to  file  his  petition  Smith,  78  Ga.  662.     See  also  Danvers 

and  bond  and  secure  a  removal  of  the  Sav.  Bank  z/.  Thompson,  133  Mass.  182. 

cause  into  the  proper  federal  court.'*  8.  Mecke   v.   Valley   Town   Mineral 

Yarde   v.  Baltimore,  etc.,  R.  Co.,  57  Co.,  89  Fed.  Rep.  209.     See  Winchell 

Fed.  Rep.  915.  v.  Coney,  27  Fed.  Rep.  484. 
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in  the  cause  a  federal  question.^  And  it  has  been  broadly 
declared  that  when  the  plaintiff  by  an  amended  pleading  makes 
a  substantially  new  or  different  suit,  the  limitation  as  to  time 
within  which  the  petition  for  removal  can  be  presented  should 
relate  to  the  amended  pleading* 

Time  for  Bomoyal.  —  Where  the  case  is  made  removable  by  an 
amendment  of  the  plaintiff's  pleading,  the  petition  for  removal 
may  be  filed  within  the  time  required  to  answer  or  plead  to  the 
amendment.'  Where  the  time  cannot  be  thus  definitely  fixed 
the  petition  should  certainly  be  filed  with  promptness."* 

1.  See  Davies  v.  Marine  Nat.  Bank,  In  Texas  v.  Day  Land,  etc.,  Co.,  49 

24  Fed.   Rep.  194.     In   Houston,  etc.,  Fed.  Rep.   596,  the  court,  referring  to 

R.  Co.  V.  State,  (Tex.  Civ.  App.  1896)  Evans  r.  Dillingham,  43  Fed.  Rep.  177, 

39  S.  W.  Rep.  390,  the  defendant's  pe-  above  cited,  and  Huskins  v.  Cincinnati, 

tition  for  removal   was  filed  after  the  etc.,   R.  Co.,  37  Fed.  Rep.   504,  said: 

time  for  answering  the  plaintiff's  origi-  '*  These  two  cases,  it  is  thought,  only 

nal  petition  had  expired  and  the  de-  go  to  the  extent  of  holding  that  If  the 

fendant  had  answered   it,  but  it  was  original  petition  fails  to  state  a  cause 

contended   that  the   petition  was  sea-  of  action  removable  under  the  statute, 

sonable,   inasmuch    as    it    sought    re-  and  the  plaintiff  subsequently  files  an 

moval    on    the    ground    of  a  federal  amendment  embracing  a  cause  of  ac- 

question   disclosed  in  an   amendment  tion  properly  removable,  in  which  the 

filed  by  the  plaintiff.     The  contention  original  suit  is  merged  and' swallowed 

was  overruled  for  the  reason  that  prior  up,'  the  time  for  removal  will  be  com- 

to  the  plaintiff's  amendment  the  de-  puted  from  the  date  of  filing  the  new 

fendant  had  filed  an  amended  answer  pleading." 

setting  up  the  precise  federal  question  3«  **  If  he  promptly  files  his  petition 

which  he  made  a  ground  for  removal  and  bond  after  such  amendment  has 

and   which  he  claimed   was  first  pre-  been    made."      Yarde    v.    Baltimore, 

sented   by   the  plaintiff  s  amendment,  etc..  R.  Co.,  57  Fed.  Rep.  915. 

The  correctness    of    this    decision    is  Increasing  Ad  Danmnxn.  —  In  Huskins 

somewhat  questionable,  unless  it  can  v.   Cincinnati,   etc.,    R.   Co.,    37   Fed. 

be  put  upon  the  ground  of  waiver  of  Rep.  504,  the  cause  became  removable 

the  right  of  removal,  for  it  is  clear  that  by  an  amendment  of  ih^  ad  damnum  on 

the  case  was  not  removable  until  the  the  last  day  of  a  term,  and  a  petition 

federal  question  distinctly  appeared  in  for  removal  filed  before  the  next  term 

the  plaintiff's  pleading,  and  could  not  and  presented  to  the  court  at  its  first 

have  been  removed   upon  any  allega*  session  was  held  to  be  in  time, 

tion   by    the   defendant  either  in   his  Separable    Controversy.  —  Where     by 

amended  answer  or  in  his  petition  for  leave  of  court  the  plaintiff  amends  his 

removal,  as  to  which  point  see  infra^  complaint,  and  by  the  amended  allega- 

I.  21.  r.  As  to  Federal  Question.  tions  the  suit  shows  for  the  first  time 

Intervention  Baising  Federal  Question,  a  separable   controversy  between   the 

—  In  Speckart  v.  German  Nat.   Bank,  plaintiff  and  one  of  the  defendants,  the 

85  Fed.  Rep.  12,  a  national  bank  was  a  latter  may  file  a  petition  for  removal  at 

defendant,  but  had  no  right  to  remove  any  time  before  the  expiration  of  the 

the   cause.     After  it  had  answered,  a  time   for  answering   the  amendment, 

receiver  of  the  bank,  appointed  during  Mecke  v.  Valley  Town  Mineral  Co.,  89 

the  pendency  of  the  suit,  was  allowed  Fed.  Rep.  209. 

to  intervene,  and  thereupon  filed  his  4.  In  Powers  v.  Chesapeake,  etc.,  R. 
petition  for  removal  on  the  ground  Co.,  65  Fed.  Rep.  T30,  it  appears  that 
that  a  federal  question  was  involved,  when  the  cause  became  removable  by 
It  was  held  that  the  petition  was  too  discontinuance  as  to  some  of  the  de- 
late, fendants,  the  remaining  defendant'*  at 

8.  Evans    v,    Dillingham,    43    Fed.  once  filed  a  petition  for  removal,"  or. 

Rep.  180,  where  the  plaintiff's  pleading  as   was  stated   in   the    same   case,  on 

before  amendment  slated  no  cause  of  error,   *'  immediately  "   filed   its    peti- 

action.     Compare  Phcenix  L.   Ins.  Co.  tion.     Powers  v,  Chesapeake,  etc.,  R. 

V,  Walrath,  117  U.  S.  365.  '  Co.,  169  U.  S.  loi,  where  the  court  said 
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g.  Application  Before  Answer  or  Plea.  —  The  right  of 

removal  may,  of  course,  be  exercised  before  the  defendant 
has  filed  any  pleading,*  or  before  the  time  for  pleading  has 
arrived.* 

//.  Application  with  Answer  or  Plea.  —  It  is  no  prejudice 
to  an  application  made  in  due  time  that  a  plea,  answer,  or 
demurrer  is  filed  concurrently  with  the  petition  for  removal.^ 

u  Application  After  Answer  or  Plea  —  Before  EnUng  on 
Pieadinsr.  —  The  mere  filing  of  an  answer  or  plea  does  not  termi- 
nate the  time  for  removal  if  the  time  "  required  "  to  answer  or 
plead  has  not  expired.* 

After  Baling  on  Pleading.  —  The  application  comes  too  late  after  a 
ruling  on  a  demurrer,  plea,  or  other  defense  in  the  state  court  * 
affecting  the  merits.* 

/  Several  Defendants  Having  Different  Times  to 
Plead.  —  If  by  expiration  of  time  part  of  the  defendants  have 
lost  their  right  of  removal,  other  defendants  compelled  to  join 

that  the  statute  was  to  be  considered  4.  Whiteley  Malleable  Castings  Co. 

"  as  in   intention   and  effect    ♦    ♦    ♦  v.   Sterlingworth   R.   Supply    Co.,    83 

requiring  the  defendant  to  file  a  peti-  Fed.  Rep.  853;  Conner  v.  Skagit  Cum- 

lion  for  removal  as  soon  as  ihe  action  berland  Coal  Co.,  45   Fed.   Rep.  802; 

assumes  the  shape  of  a  removable  case  Duncan  t^.  Associated  Press,   81   Fed. 

in  the  court  in  which  it  was  brought/'  Rep.  417. 

and  further  that  '*  the  petition  filed  as  6.  Tennessee  Coal,  etc.,  Co.  v.  Wal- 

soon  as  the  case  became  a  removable  ler,    37    Fed.    Rep.    545;    Delbanco   v. 

one,  and  before  the  railway  company  Singletary,  40  Fed.  Rep.  177.     See  also 

[defendant]  took  any  new  steps  in  de-  Whiteley   Malleable   Castings    Co.   v. 

fense   of   the  action,    was   seasonably  Sterlingworth   R.  Supply  Co.,  83  Fed. 

filed."  Rep.   855;    Martin   v.  Carter,  48  Fed. 

1.  Egan  V.  Chicago,  etc.,  R.  Co.,  53  Rep.  598,  all  of  which  cases  had  refer- 
red. Rep.  676.     See  also  Brisenden  v.  ence  to  demurrers. 
Chamberlain,  53  Fed.  Rep.  307.  "  We  are  inclined  to  think  that  the 

The   Supreme   Court  of  Iowa    held  recent  decisions  of  the  Supreme  Court 

that  no  removal  could  be  had  until  a  indicate  that  the  trial  of  a  demurrer,  a 

pleading   making  an   issue   had  been  plea,  or  other  defense  in  the  state  court 

daly  filed,  on  the  ground   that  until  precludes    the    removal    of    the    case 

then  it    would   not  appear  that  there  thereafter,  though  the  trial  may  have 

was  any  controversy  to  remove.     Bos-  been  within  the  time  required  by  the 

ler  z'.  Booge,  54  Iowa  251;  Stanbrough  state  statute  or  rules   within  which  a 

cf.    Griffin,   52    Iowa   112.     But    those  defense   might    have   been    pleaded.*' 

cases  are  not  authority.     Egan  v.  Chi-  Fidelity  Trust,  etc.,   Co.   v.  Newport 

cago,  etc.,  R.  Co..  53  Fed.   Rep.  677,  News,  etc.,  Co.,  70  Fed.  Rep.  407. 

where  the  court  said:     **  If  Congress  The  ruling  on  demurrer  for  want  of 

had   intended   not  to  authorize  a   re-  facts  sufficient  to  constitute  a  cause  of 

moval  except  in  cases  wherein  an  ac-  action  was  a  **  trial  '*   under  the  Act 

tual   controversy  was  shown  to  exist  of  1875,  and   no  removal  could  be  had 

by  the  issues  made  in  the  pleadings  thereafter,  but  it  was  otherwise  where 

filed  by  the  adversary  parties,  apt  Ian-  the  demurrer  was  special  for  some  for- 

gaage   would   have   been  used,  fixing  mal  defect.     See  supra,  p.  253. 

the  time  for  applying  for  the  removal  6.  Denial  of  Motion  to  Strike.  —  The 

after  issue  had  been  in  fact  joined.*'  right  of  removal  is  not  lost  merely  be- 

8.  Egan  v.  Chicago,  etc.,  R.  Co.,  53  cause  a  motion  to  strike  the  plaintiff's 

Fed.  Rep.  676.  pleading  from  the  files  on   a  ground 

8.  Duncan   v.  Associated   Press,   81  not  affecting  the  merits  of  the  action 

Fed.  Rep.  417;  Texas,  etc.,   R.  Co.  v.  has  been   denied.     Richards  v.  Rock 

Bloom,  85  Tex.  284.  Rapids,  31  Fed.  Rep.  505. 
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with  them  in  the  petition  for  removal  are  subject  to  the  same 
disability.* 

k.  Successive  Applications  by  Different  Defendants. 

—  The  application  need  not  be  made  at  the  same  time  by  all  of 
the  defendants,  at  least  where  the  successive  applications  are  all 
made  in  time.*  But  the  federal  court  cannot  acquire  jurisdic- 
tion to  proceed  in  the  suit  until  all  of  the  necessary  defendants, 
either  together  or  separately,  have  come  into  that  court.* 

/.  Application  by  Intervening  or  Substituted  Parties. 

—  If  a  right  of  removal  has  once  existed,  but  has  been  termi- 
nated by  a  failure  to  exercise  the  right  within  the  time  limited 
by  statute,  the  suit  cannot  be  removed  by  one  who  causes  him- 
self to  be  associated  with  or  substituted  for  the  defendant  against 
whom  the  bar  of  time  has  taken  effect.'* 

1.  Thus,  where  some  of  the  defend-  In  Walker  v.  Richards,  55  Fed.  Rep. 
ants  were  personally  served  and  their  129,  it  was  held  that  where  some  of  the 
time  for  answer  had  expired,  the  cause  defendants  were  named  and  others 
was  not  removable  by  other  defendants  were  described  as  unknown  the  former 
served  by  publication  whose  time  for  had  a  right  to  remove  the  suit  without 
answer  had  not  expired.  Rogers  r.  waiting  unfil  the  latter  were  served. 
Van  Nortwick,  45  Fed.  Rep.  513.  The  court  said:    *'  Such  delay  would 

Where  an  action  is  brought  against  have   proven  fatal  to  the  right  given 

partners,  and  process  is  so  served  that  them  by  the  statute.     The  right  of  re- 

a  judgment  will  bind  all  the  properly  moval  is  given  to  known  defendants  — 

within  the  state  belonging  to  the  firm  such  as  are  made  defendants  by  name 

and   to  the   individual    partners,   one  and  served  with  process,  or  voluntarily 

of  the   partners  who  is  subsequently  appear.** 

brought  in  by  personal  service  of  pro-  Where  an  action  was  brought  against 

cess  is  debarred   from   removing  the  the  members  of  a  partnership  all  of 

cause  if  the  time  for  removal  by  the  whom  were  nonresidents,  but  process 

other  partners  who  appeared  and  an*  was  served  upon  one  only,  the  statute 

swered  has  expired.     Fletcher  v.  Ham-  authorizing  judgment  in   such    cases 

let,  116  U.  S.  ^08.  against  all,  which  would  bind  the  part- 

2.  Field  v.  Lownsdale,  Deady  (U.  S.)  nership  properly,  it  was  held  that  **  the 
289;  Ward  V.  Arredondo,  i  Paine  (U.  only  defendant  who  had  been  served 
S.)  415.  with  process,  the  only  one  whom  it  was 

ninstrationf.  —  In  Shelby  7/.  Hoffman,  necessary  to  serve,  the  only  one,  per- 

7  Ohio  St.  453,  the  court,  speaking  of  haps,  whom  the  plaintifiF  may  wish  to 

removals  under  the  Act  of  1789,  said:  serve,"  might  remove  the  cause  under 

'*  When   none   of   the   defendants  are  the  Act  of  1789  on  his  own  application 

citizens  of  the  state  where  sued,  and  alone.     Vandevoort  v.  Palmer,  4  Duer 

are   served   at  different   times,   or    at  (N.  V.)  679,  where  the  court  granted  an 

different  times  enter  their  appearance,  order  of  removal  and  said:  **  It  will  b^ 

thev  may  each,  at  such  different  times  lime  enough  under  such  circumstances 

of  entering  their  appearance,  respect-  to  consider  as  to  the  wish  or  assent  of 

ively   make  application   for    removal,  the  other  defendants  to  such  removal 

Ward   7/.  Arredondo,  i   Paine  (U.  S.)  of  the  cause  when  they  shall  have  been 

410.     But  if  all  the  parties  defendant  served  with  process  and  shall  appear 

in  such  case  do  not  appear  in  the  Cir-  and  make  the  objection.** 

cuit  Court  to  which  the  suit  is  so  re-  3.  Pond  v.  Sibley,  7  Fed.   Rep.  129, 

moved,  the  case  will  be  remanded  by  19  Blatchf.  (U.  S.)  189. 

that  court.     If,  however,  all  the  parties  4.  Houston,  etc.,   R.  Co.  »,  Shirley, 

defendant  have  been  served,  and  ap-  ill  U.  S.  358;    Burnham  v.  Leoti  First 

pear  in  the  state  court,  in  order  to  give  Nat.    Bank,    53   Fed.  Rep.  167;    Rich- 

any  the  benefit  of  the  law  of  Congress  mond,  etc.,  R.  Co.  v.  Findley,  32  Fed. 

for  having  the  case  certified  to  the  Cir-  Rep.  641;  Shirley  v,  Waco  Tap  R.  Co., 

cuit  Court  of  the  United  States,  they  13  Fed.  Rep.  705;    Goodnow  f.  Dolli- 

must  ail  join  in  the  petition.**  ver,  26  Fed.  Rep.  470. 
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m.  Extension  of  Time  — (i)  By  Order  of  Court  or  Stipula^ 
tion  of  Parties.  —  Under  the  Act  of  1875  *  an  extension  of  time 
either  by  order  of  court  or  by  consent  of  parties  could  not  pro- 
long the  time  for  removal.*  Under  the  Act  of  1887- 1888,  some 
of  the  federal  Circuit  Courts  declare  that  an  extension  of  time  to 
answer  by  special  order  of  court  cannot  postpone  the  time  for 
removal,*  at  least  where  such  order  is  merely  discretionary,*  and 
that  a  standing  rule  of  court  limiting  the  time  for  pleading  must 
be  regarded  as  peremptory,  though  it  expressly  allows  the  court 
to  enlarge  the  time  for  good  cause  shown.*  Others  hold  that 
where  the  statute  allows  the  court  to  enlarge  the  time  to  answer 
upon  aflRdavit  showing  grounds  therefor,  a  petition  for  removal 

FurehBMr  Pendente  Lite.  —One  who  61  Fed.  Rep.  139;  Velie  v.  Manufactur- 
purchases  property /r«^^«/^  lite  and  is  ers'  Ace.  Indemnity  Co.,  40  Fed.  Rep. 
then  made  a  party  to  the  suit  comes  547;  Brigham  v.  C.  C.  Thompson 
into  it  subject  to  the  disabilities  of  the  Lumber  Co.,  55  Fed.  Rep.  883;  Ruby 
other  parties  in  respect  to  a  removal  at  Canyon  Gold  Min.  Co.  v.  Hunter,  60 
the  time  when  he  came  in.  Jefferson  Fed.  Rep.  305;  Egan  v.  Chicago,  etc., 
V,  Driver,  117  U.  S.  272,  holding  thai  R.  Co.,  53  Fed.  Rep.  675;  Spangler  v. 
where  the  lime  for  removal  had  ex-  Atchison,  etc.,  R.  Co.,  42  Fed.  Rep.  305; 
pired  when  he  became  a  party  his  right  Austin  v.  Gagan,  39  Fed.  Rep.  626; 
of  removal  was  gone;  Cable  v.  Ellis,  Delbanco  v.  Singletary,  40  Fed.  Rep. 
no  U.  S.  389:  Jackson,  etc.,  Co.  v.  178;  Williams  v.  Southern  Bell  Tele- 
Pearson,  60  Fed.  Rep.  122.  phone,  etc.,  Co.,  116  N.  Car.  558;  Norih- 

Original  Party  Witiiont  Any  Standing,  western,  etc.,  Hypotheek  Bank  v. 
—  But  where  a  suit  accompanied  by  Suksdorf,  15  Wash.  475.  These  cases 
trustee  process  was  brought  against  proceed  upon  the  ground  that  the  words 
a  dissolved  corporation  of  which  a  re-  "  rule  of  the  state  court"  in  the  re- 
ceiver had  been  appointed,  and  the  re-  moval  act  refer  to  the  practice  in  those 
ceiver  came  into  the  case  as  defendant,  states  where  no  time  is  fixed  by  the 
it  was  held  that  the  corporation  was  statute  for  answering,  but  under  the 
never  a  party  to  the  suit,  and  its  fail-  law  the  court,  by  rule,  prescribes 
u  re  to  apply  for  removal  could  not  be  the  time;  that  "a  *  rule  of  court' 
imputed  to  him.  Hence  his  applica-  means  uniformity  —  a  regulation  in 
tion  for  removal  within  due  time  after  practice  applying  alike  to  all  suitors, 
appearance  was  not  too  late.  Ameri-  established  and  fixed,  as  much  so  as  a 
can  Nat.  Bank  v.  National  Ben.,  etc.,  statute  itself,  and  known  toall  litigants 
Co.,  70  Fed.  Rep.  422.  and    attorneys."     Spangler    v.  Atchi- 

1.  The  Act  of  1875  is  quoted  supra^  son,  etc.,  R.  Co.,  42  Fed.  Rep.  306. 

p.  285.  4.  Fox  V.  Southern  R.  Co.,  80  Fed. 

9.  Pullman  Palace  Car  Co.  v.  Speck,  Rep.  945. 

113  U.  S.  86;    Gregory  v.  Hartley,  113  6.  Frink  v.  Blackinton  Co.,  80  Fed. 

U.  S.  742;    Babbitt  v.  Clark,  103  U.  S.  Rep.  306;  First  Littleton  Bridge  Corp. 

612;  Stough  V.  Hatch,  16  Blaichf.  (U.  v,  Connecticut  River  Lumber  Co.,  71 

S.)  233;    Larson  v.  Cox,  39  Kan.  634;  Fed.  Rep.  225. 

Nichols  V.  Stevens,  123  Mo.  120.     See  **  There  has  been  some  diversity  of 

also  Bryan  v.  Ponder,  23  Ga.  482.  opinion  as  to  whether  a  special  order 

'*  To    prevent     a    confusion    which  of  extension  of  time  for  answer  can  be 

would  be  distressing  to  courts  and  det-  deemed  *  the  rule  of  the  stale  court ' 

rimental  to  parlies,  variable  and  con-  within  the  meaning  of  th-  Act  of  Con. 

tingent  elements  should  have  the  least  gress,  but  we  think  the  better  construc- 

possible  influence    in   prolonging   the  tion  of  the  statute  is  that  which  makes 

lime  within  which  the  transfer  of  cases  it  prescribe  a  general,  invariable,  and 

may  be    demanded."     Per    Bleckley,  imperative  standard  of  obligation  with 

J.,  in  Carswell  v.  Schley,  59  Ga.  24.  respect  to  the  dale  for  filing  a  petition 

8.  Tracy  v.  Morel,  88  Fed.  Rep.  802;  to  remove  a  cause.*'     Security  Co.  v. 

Daugherty  v.  Western  Union  Tel.  Co.,  Pratt,  65  Conn.  178. 
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may  be  filed  within  the  time  thus  extended  by  an  order  of  court.  ^ 
All  agree  that  a  stipulation  without  an  order  of  court  is  ineffec- 
tual to  extend  the  time,'  and  that  when  the  right  of  removal  has 
once  been  lost  by  lapse  of  time,  it  cannot  be  restored  by  order 
of  court  or  act  of  the  parties.' 

1.  Wilcox,  etc.,  Guano  Co,  v.  Pboe-  its  own  government  and  the  govern- 
nix  Ins.  Co.,  60  Fed.  Rep.  929  (Fourth  ment  of  the  District  Courts.'  Gen. 
Circuit;  following  People's  Bank  v,  Stat.  Nev.,  §  3612.  In  pursuance  of 
iCtna  Ins.  Co.,  53  Fed.  Rep.  161,  in  the  that  authority  the  Supreme  Court 
tame  circuit);  Rycroft  v.  Green,  49  adopted  certain  rules  for  the  govern- 
Fed  Rep.  177  (Second  Circuit);  Simon-  ment  of  the  District  Courts,  among 
son  V.  Jordon,  30  Fed.  Rep.  721  (Second  others  that  no  agreement  or  stipulation 
Circuit);  Chiatovich  v.  Hancbett,  78  of  counsel  should  be  regarded,  '  unless 
Fed.  Rep.  195;  Schipper  v.  Consumer  the  same  shall  be  entered  in  the  min- 
Cordage  Co.,  72  Fed.  Rep.  803.  See  utes  in  the  form  of  an  order  by  consent 
also  Turner  v,  Illinois  Cent.  R.  Co.,  or  unless  the  same  shall  be  in  writing 
55  Fed.  Rep.  6S9  (Sixth  Circuit).  Com-  subscribed  by  the  party  against  whom 
pare  Hurd  v,  Gere,  38  Fed.  Rep.  537.  the  same  shall  be  alleged  or  by  his  at- 

"  If  a  judge  had  made  an  order  torney  or  counsel.*  Rule  27,  20  Nev. 
extending  the  period  for  pleadings,  28,  and  24  Pac.  Rep.  xi.  In  Haley  v. 
founded  upon  affidavit  for  cause  shown,  Eureka  County  Bank,  20  Nev.  410,  the 
in  accordance  with  state  laws,  such  court  held  that  such  rules  were  in- 
order  would  have  extended  the  opera-  tended  to  be  supplemental  to  the  pro- 
tion  of  the  removal  statute  for  the  visions  of  the  sutute  as  rules  for  the 
period  which  the  judge  could  grant  as  government  of  all  proceedings  in  the 
matter  of  right  and  law;  but  a  mere  District  Court,  and  that  they  should 
discretionary  order,  made  with  consent  have  the  same  force  and  effect  as  if 
of  parties,  would  have  no  such  effect.*'  they  were  incorporated  in  the  statutory 
Fox  V,  Southern  R.  Co.,  80  Fed.  Rep.  provisions  of  the  state.  No  default 
948.  could  have  been  entered  in  the  state 

Expiration  of  Extended  Time.  —  When  court.    The    time    for   defendants    to 

the  time  to  answer  is  extended,  it  ex-  plead  had  not  expired.    The  petition 

pires  with  the  filing  of  an  answer,  and  for  removal  was  filed  in  time." 

therefore  a  petition  for  removal  subse-  Oral  Stipulation.  —  In   Dwyer  v.  Pe- 

?[uenLly  filed  is  too  late  even  if  the  lime  shall,  32  Fed.  Rep.  497,  it  was  held  that 
or  removal  may  be  considered  as  an  oral  stipulation  whereby  the  time  to 
extended  by  the  order.  Howard  v,  answer  was  indefinitely  extended  was 
Southern  R.  Co.,  122  N.  Car.  944.  not  effectual  to  enlarge  the  time  for  re- 
8.  Wilcox,  etc..  Guano  Co.  v.  Phcs-  moval.  See  also  Price  v,  Lehigh  VaU 
nix  Ins.  Co..  60  Fed.  Rep.  931;  Velie  ley  R.  Co.,  65  Fed,  Rep.  825. 
V.  Manufacturers*  Ace.  Indemnity  Co.,  Appeaxanoe  Porsnant  to  Stipulation. — 
40  Fed.  Rep.  545;  Austin  v.  Gagan.  39  In  Tracy  v.  Morel,  88  Fed.  Rep.  801,  it 
Fed.  Rep.  626;  Dixon  v.  Western  was  held,  and  consistently  with  the 
Union  Tel.  Co.,  38  Fed.  Rep.  377;  Mar-  rule  stated  in  the  text,  that  where  a 
tin  V.  Carter.  48  Fed.  Rep.  596J  Beyer  defendant  voluntarily  appeared  with- 
V.  Soper  Lumber  Co.,  76  Wis.  131;  out  service  of  process,  and  pursuant  to 
Schipper  v.  Consumer  Cordage  Co.,  72  a  stipulation  that  he  should  have  a 
Fed.  Rep.  803.  certain  time  to  plead,  he  could  file  his 
In  Chiatovich  v.  Hanchett,  78  Fed.  petition  for  removal  within  that  time, 
Rep.  193,  the  petition  for  removal  was  although  the  statutory  time  for  an- 
filed  within  the  time  specified  in  a  writ-  swerin^  had  expired, 
ten  stipulation  of  counsel  filed  in  the  8.  Wilcox,  etc..  Guano  Co.  v,  Phoe- 
court.  On  a  motion  to  remand  it  was  nix  Ins.  Co.,  60  Fed.  Rep.  931;  Del- 
said:  "  This  court  must  be  governed  banco  v.  Singletary,  40  Fed.  Rep.  177; 
in  its  decision  upon  this  point  by  the  Hurd  v.  Gere,  38  Fed.  Rep.  537;  Price 
laws  and  rules  of  the  court  of  the  state  v.  Lehigh  Valley  R.  Co.,  65  Fed.  Rep. 
of  Nevada.  By  the  laws  of  this  state  825;  Rock  Island  Nat.  Bank  v.  Keator 
the  Supreme  Court  ib  authorized  to  Lumber  Co.,  52  Fed.  Rep.  897:  Notih- 
*  make  rules  not  inconsistent  with  the  western,  etc.,  Hypotbeek  Bank  v.  Suks- 
constitution  and  laws  of  the  state  for  dorf,  15  Wash.  475.     See  also  Frisbie 
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(2)  By  Implication  —  (•)  By  Tiling  Demurrer  or  DlUtory  Ploa.  —  The 
filing  of  a  demurrer  *  or  plea  in  abatement  *  or  motion  to  set 
aside  the  service  of  summons '  does  not  operate  to  extend  the 
time  to  answer  or  plead. 

(b)  By  Amending  Pleading!.  —  An  amendment  of  the  plaintiff's 
pleadings*  not  making  a  new  ground  of  removal,*  or  an  amend- 
ment of  the  defendant's  answer,*  does  not  extend  the  time 
within  which  the  petition  for  removal  must  be  filed. 

(0)  By  Aet  of  Ood,  or  lUneee  or  Ignoranoe  of  Conniel*  —  The  act  of  God,^ 
the  illness  of  counsel,®  or  the  ignorance  of  counsel  as  to  the  exist- 
ence of  the  statute,*  is  no  excuse  for  delay  in  filing  the  petition 
for  removal. 

(d)  By  Etdlnre  of  Plaintiff  to  Fix  Defiinlt.  —  The  failure  of  the  plaintiff 
to  take  judgment  by  default  for  want  of  a  plea  or  answer  does 
not  extend  the  time  for  removal.** 

81.  Becord  on  Application  for  Bemoval  —  a.  Federal  Jurisdic- 
tion Must  Appear  Affirmatively.  —  In  order  to  justify  a 
removal  of  the  cause  from  a  state  to  a  federal  court,  the  neces- 
sary jurisdictional  facts  must  appear  affirmatively  in  the  record 
of  removal,  and  no  presumptions  can  be  indulged  in  favor  of  the 
jurisdiction  of  the  federal  court.**     But  where  the  jurisdictional 

tf.   Chesapeake,   etc.,    R.  Co.,  59  Fed.  fendant's  counsel  was  unable  to  reach 

Rep.   369;    Bryan   v.    Ponder,   23  Ga.  the  court  in  season  to  file  his  peiition, 

483;  Gibson  v.  Johnson,  Pet.  (C.  C.)44.  by  reason  of  a  snowstorm  blockading 

1.  McDonald  v,  Hope  Min.  Co.,  48  his  train  for  one  day. 

Fed.  Rep.  593.  8.  Roberts  v.  Canington,  2  Hall  (N. 

8.  See   Browning  v.  Reed,  39  Fed.  Y.)  649. 

Rep.   625;    Kaitel   v,   Wylie,   38   Fed.  9.  Barber  v.  St.  Louts,  etc.,   R.  Co., 

Rep.  865.  43   Iowa   223,   where   the  statute   bad 

8.  Wedekind  v.  Southern  Pac.  Co.,  been  enacted  so  recently  that  it  had  not 

36  Fed.  Rep.  279.     Compare  Donahue  yet  been  published,  so  as  to  be  gener- 

w.  Calumet  Fire  Clay  Co.,  94  Fed.  Rep.  ally  known  to  the  profession. 

33,  cited  supra^  p.  290,  note  5.  10.  Kansas    City,    etc.,    R.    Co.    v, 

4.  Houston,   etc.,   R.   Co.    v.   State,  Daughtry,  138  U.  S.  303. 

(Tex.  Civ.  App.   1896)  39  S.  W.  Rep.  A  petition   filed  afier  the  time  pre- 

390;    Edrington  v,  Jefferson,  iii  U.  S.  scribed  is  too  late,  though  the  case  is 

770.     See  also  Beyer  v,  Soper  Lumber  one  where  no  advantage  could  betaken 

Co.,  76  Wis.  145;  Phoenix  L.  Ins.  Co.  v.  of  the  defendant's  default  until  service 

'Wairath.  117  U.  S.  365.  of  process  upon  a  codefendant.     Davis 

Ammidinmt  of  Conna.  —  Where  a  com-  v,  Tillotson,  48  Fed.  Rep.  606. 
plaint  is  amended  as  of  course,  in  pur-  11.  Thayer  z^.  Life  Assoc,  of  America, 
saance  of  a  state  statute  which  allows  112  U.  S.  719;  Mansfield,  etc  ,  R.  Co. 
10  the  defendant  a  prescribed  time  to  v.  Swan,  iii  U.  S.  379;  Grace  v. 
answer  after  service  of  the  amended  American  Cent.  Ins.  Co.,  109  U.  S. 
complaint  upon  him,  and  he  waives  283;  Bible  Soc.  r/.  Grove,  toi  U.  S.  610; 
service  by  demurring  to  the  amended  Robertson  v.  Cease,  97  U.  S.  646;  Gold- 
complaint,  his  petition  for  removal  Washing,  etc.,  Co.  v.  Keyes,  96  U. 
mast  be  filed  within  the  prescribed  S.  201;  Phoenix  Ins.  Co.  v.  Pechner, 
period  after  such  waiver.  Martin  v,  95  U.  S.  183;  Pittsburg,  etc.,  R.  Co. 
Carter,  48  Fed.  Rep.  596.  v,    Ramsey     22    Wall.    (U.    S.)    326; 

§.  See  supra,  p  292.  Tracy  v.  Morel,  88  Fed.  Rep.  801;  Fos- 

6.  Cramer  v.  Mack,  20  Blatchf.  (U  ter  v.  Paragould  Southeastern  R.  Co., 

S.)  479.  74  Fed.  Rep.  273;  Olds  Wagon  Works  v, 

T,  Daugherty  v.  Western  Union  Tel.  Benedict,  67  Fed.  Rep.  5;  Craswell  r. 

Co.,  61  Fed.  Rep.  138,  where  the  de-  Belanger,    56  Fed.    Rep.   530;    Grand 
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facts  do  not  sufficiently  appear  in  the  petition  for  removal  or 
elsewhere  in  the  record,  it  does  not  follow  that  if  the  federal 
court  proceeds  to  judgment  such  judgment  will  be  void  on  col- 
lateral attack.* 

b.  As  TO  Citizenship  or  Alienage  of   Parties.  —  The 

citizenship  or  alienage  requisite  to  confer  jurisdiction  on  the  fed- 
eral court  by  removal  need  not  appear  in  the  pleadings  or  else- 
where in  the  record  prior  to  the  filing  of  the  petition  for  removal 
if  it  is  sufficiently  alleged  in  the  petition.*  On  the  other  hand, 
the  absence  of  proper  averments  as  to  citizenship  or  alienage  in 
the  petition  for  removal  is  immaterial  if  the  jurisdictional  facts 
affirmatively  appear  in  any  other  part  of  the  record.'     The  rec- 

Trunk  R.  Co.  v.  Twitchell,  59  Fed.  citizens  of  California  to  have  their  con- 
Rep.  729:  Southwestern  Tel.,  etc.,  troversies  among  themselves  adjudi- 
Co.  V.  Robinson,  48  Fed.  Rep.  769;  cated  in  the  state  courts  is  as  absolute 
Kenyon  v.  Knipe,  46  Fed.  Rep.  315;  and  indefeasible  as  that  of  a  citizen  of 
Dunton  v,  Muth,  45  Fed.  Rep,  391;  Nevada  to  have  his  controversy  with  a 
Strasburger  z/.  Beecher,  44  Fed.  Rep.  citizen  of  California  adjudicated  in  the 
214;  Mills  V.  Newell,  41  Fed.  Rep.  529;  national  courts.  Indeed,  in  the  state 
Freeman  v.  Butler,  39  Fed.  Rep.  courts  the  jurisdiction  is  general  and 
2;  Austin  V.  Gagan,  39  Fed.  Rep.  C27;  universal,  while  that  of  the  national 
Wedekind  v.  Southern  Pac.  Co.,  36  courts  is  limited  to  the  cases  expressly 
Fed.  Rep.  281:  Adams  r.  May,  27  Fed.  provided  for  and  specially  pointed  out 
Rep.  907;  Kaeiser  v.  Illinois  Cent.  R.  by  the  United  States  Constitution  and 
Co.,  6  Fed.  Rep.  3;  Field  v.  Lowns-  the  laws  of  Congress  made  in  pursu- 
dale,  Deady  (U.  S.)  291;  Southern  ance  thereof;  and  the  case  must  be 
Pac.  R.  Co.  V.  Superior  Ct.,  63  Cal.  clearly  brought  within  the  language  of 
607;  Franciscus  v.  Surget,  6  Rob.  (La.)  the  national  constitution  and  statutes, 
34;  Blair  v.  West  Point  Mfg.  Co.,  7  or  the  national  courts  cannot  assume 
Neb.  147;  New  York,  etc..  Land  Co.  v.  jurisdiction.*' 

Martin,  (Tex.  Civ.  App.  1894)  25  S.  W.  The  Court  Cannot  Aet  upon  Its  Penonal 

Rep.  475;  Burnham  v.  Leoti  First  Nat.  Knowledge  of  jurisdictional  facts  not 

Bank,   53   Fed.   Rep.    167,   where   the  appearing    on    the    record.      Savings 

court  said:   "As  it  thus  clearly  appears  Bank  v,  Benton,  2  Met.  (Ky.)  242. 

on  the  face  of  this  record  that  the  Cir-  1.  Pullman's     Palace    Car    Co.    v. 

cuii  Court  did  not  have  jurisdiction  of  Washburn,    66    Fed.   Rep.    794;    Des 

this  case,  we  are  precluded  from  con-  Moines  Nav.,  etc.,  Co.  v,  Iowa  Home- 

sidering  the  questions  discussed  in  the  stead  Co.,  123  U.  S.  552;    Kennedy  v, 

briefs  of  counsel,  and  must  reverse  the  Georgia   Bank,    8   How.   (U.   S.)  611; 

judgment   of    the    Circuit    Court    for  Dowell  v.  Applegate,   152  U.  S.  337; 

want  of  jurisdiction;  thus  holding  for  Evers  v.  Watson,  156  U.  S.  527. 

naught  all  that  was  done  in  that  court  2.  Ysleta  v.  Canda,  67  Fed.  Rep  6: 

—  a  result  which  should  impress  upon  Ladd  v.  Tudor,  3  Woodb.  &  M.  (U.  S.) 

the  trial  courts,  as  well  as  upon  coun-  325;  Pittsburg,  eic,  R.  Co.  v,  Ramsey, 

sel   interested   in   cases  sought  to  be  22  Wall.  (U.  S.)  326. 

brought  therein,  either  originally  or  by  "  Under  the  removal  acts  it  has  al- 

removal.  the  need  that  exists  for  ascer-  ways  been  held  that  when  the  jurisdic 

taining  in  every  case  that  jurisdiction  tional  facts  necessary  to  a  removal  do 

in  fact  exists,  and  is  made  to  appear  not  appear  in  the   record  they  may  be 

affirmatively  on   the  record,  before  the  set  up  in  the  petition;  and  that  the  pe- 

litigants  are  subjected  to  the  delay  and  tition  constitutes  a  part  of  the  record 

expense  caused  by  a  trial  on  the  merits  to  be  consulted  upon  the  raising  of  any 

followed  by  a  reversal  of  the  judgment  jurisdictional  question  in  the  court  to 

for  want  of  jurisdiction."  which    the  case   is  removed."     Burke 

In  Burke  v.  Flood,  i  Fed.  Rep.  551,  v.  Bunker  Hill,  etc.,  Co.,  46  Fed.  Rep. 

referring  to  an  attempted  removal  on  648. 

the  ground  of  diverse  citizenship,  the  8.  Gold-Washing,  etc.,  Co.  v.  Keyes, 

court  said:    "  I  suppose  the  right  of  96  U.  S.  199;    Bondurant  v.  Watson, 

298  Volume  XVIII, 


from  8Ute  REMOVAL  OF  CA  USES.         to  JttAmX  Conrtl. 

ord,  in  the  sense  in  which  the  term  is  thus  used,  includes  princi- 
pally the  pleadings  and  process.*  The  petition  for  removal 
cannot  be  aided  by  reference  to  the  pleadings  unless  the  latter 
are  produced  on  the  hearing  of  the  application.* 

c.  As  TO  Federal  Question.  —  Under  the  Act  of  Congress 
of  March  3,  1875,  which  was  the  earliest  act  conferring  on  the 
United  States  Circuit  Courts  general  jurisdiction,  either  original 
or  by  removal,  of  suits  involving  federal  questions,  so  called,' 
it  was  held  sufficient  to  justify  a  removal  by  the  defendant  that 
the  record  at  the  time  of  the  removal,  including  the  petition  for 
removal,  showed  that  either  party  claimed  a  right  under  the 
Constitution  or  laws  of  the  United  States.*  Under  the  Act  of 
1 887-1 888,  however,  a  removal  cannot  be  had  unless  the  federal 
question  appears  from  the  plaintiff's  own  statement  of  his  case.^ 

103  U.  S.  285;  Chambers  v,  McDougal,  the  defendant's  nonresidence  and  citi- 

42   Fed.  Rep.  694;    Freeman  v.  Butler,  zenship  in   another  state.     Chambers 

3Q  Fed.  Rep.  2;    Brown  v.  Murray,  43  v.  McDougal,  42  Fed.  Rep.  694. 

Fed.  Rep.  617;    McLane  v.  Leicht,  27  Statements   in  Written  Instnunent. — 

Fed.  Rep.  888;  Shattuck  v.  North  Brit-  Statements  of   the   citizenship   of  the 

ish,  etc.,   Ins.  Co.,  58  Fed.   Rep.  609.  parties  in  an  insurance  policy  on  which 

See  also  Pullman's  Palace  Car  Co.  v.  the  action  is  founded  and  which  consti- 

Washbjrn,  66  Fed.  Rep.  795;  Gregory  lutes  a    part  of    the    record    may    be 

V,   Hartley,   113  U.   S.  745;    Hayes  v,  resorted  to  for  the  purpose  of  supple- 

Todd.  34  Fla.  233;  Seddon  v,  Virginia,  menting  averments  in  the  petition  for 

etc..  Steel,  etc.,  Co.,  36  Fed.   Rep.  8;  removal.    Robertson  z^.  Scottish  Union, 

Baltimore,  etc.,  R.  Co.    v,    Pittsburg,  etc.,  Ins.  Co.,  68  Fed.  Rep.  177. 

eic,  R.  Co.,  17  W.  Va.  860;  Lake  Erie,  9.  Lalor  v.   Dunning,  (C.   Pi.  Spec, 

etc..  R.  Co.  Ef.  Juday,  19  Ind.  App.  436.  T.)  56  How.  Pr.  (N.  Y.)  210. 

**  It  is  not  always  necessary  that  the  3.  See  supra^  p.  234, 

ciiizenship  of  the  parlies  be  set  out  in  4.  Tennessee  v.  Union,  etc.,  Bank, 

the  petition  for  removal.     The  require-  152  U.  S.  460,  citing  New  Orleans,  etc., 

menis  of  the  law  are  met  if  the  citizen-  R.   Co.  v,  Mississippi.  102  U.  S.  135; 

sbip  of  ihe  parties  to  the  controversy  Ames  v.  Kansas,  iii  U.  S.  462;  Brown 

sought  to  be  removed  is  shown  affirma-  v.  Houston,  1x4  U.   S.  623;    Provident 

lively  by  the  record  of  the  case.*'     Na-  Sav.  L.  Assur.  Soc.  v.  Ford,   114  U.  S. 

tional  Steamship  Co.  v.  Tugman,  106  642;  Pacific  R.  Removal  Cases,  115  U. 

U.S.  122.  S.  i;    Tennessee  v,  Whitworth,  117  U. 

Alienage  at  Oommenoement  of  Suit. —  S.  139:   Southern  Pac.  R.  Co.  v.  Cali- 

Where  the  plaintiff's  pleading  contains  fornia,  118  U.  S.  109;  Bock  v,  Perkins, 

A  sufficient  averment  of  the  alienage  of  139  U.  S.  628. 

'  P^riy,  and  the  petition  for  removal  6.  Tennessee  v.  Union,  etc.,   Bank, 

^^ers  his  alienage  in  the  present  tense,  152   U.   S.   454  (Justices   Harlan    and 

y    record     affirmatively     shows    his  Field   dissenting),   which  is   now   the 

^Jieaage  during  the  whole  period  from  leading  case  and  explains  the  depart- 

ih     ^^^^^^^^^^^^  ^^   ^b^   action   to  ure  from  the  doctrine  under  the  Act  of 

'Je  appij^jation  for  removal.     National  1875;  Galveston,  etc.,  R.  Co.  v,  Texas, 

J*^*^anisbip  Co.  V.  Tugman,  106  U.   S.  170  U.  S.  226;    Walker  r.  Collins,  167 

]•  U.  S.  57;  Chappell  v.  Waterworth.  155 

'See  Phcenix  Ins.  Co.  r.  Pechner,  U.  S.  102;  Texas,  etc.,  R.  Co.  v,  Cody. 

^y^  S.  186.  166  U.   S.   606;    Speckart  v.   German 


I  .  -— »itftMr  Pnblioation.  —  Where  the  Nat.  Bank.  85  Fed.  Rep.  12;  Hanford 

plaintiff's  complaint  and   his  affidavit  v,   Davies,  163  U.  S.  273;    Postal  Tel. 

^^  Publication  show  that  the  defend-  Cable  Co.  v,  Alabama,  155  U.  S.  487; 

,"**  are  nonresident  foreign  corpora-  East  Lake  Land  Co.  v.  Brown,  155  U. 

^^.^^1    the    petition   for  removal   may  S.  488;    U.  S.  v.  American  Bell  Tele- 

fT  K    ^^         complaint  and  aflSdavit  to  phone  Co.,  159  U.  S.  553;  Oregon  Short 

•^^bstantiate  its  general  averment  of  Line,  etc.,  R.  Co.  v.  Skottowe,  i6a  U. 
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If  it  does  not  so  appear  the  want  cannot  be  supplied  by  any 
statement  in  the  subsequent  pleadings  or  in   the   petition  for 

removal.^     But  it  has  been  held  that,  consistently  with  the  fore- 

S.   490;    Florida   v.   Charlotte  Harbor  state  into    the    courts  of  the   United 

Phosphate    Co.,    74    Fed.    Rep.    578;  States,  unless  11  a£5rmatively  appears 

Wichita  Nat.   Bank  v.  Smith,  72  Fed.  on  the  face  of  the  complaint  or  declara- 

Rep.  568;    Bailey  v.  Mosher,  63  Fed.  tion  that  a  federal  question  Is  necessar- 

Rep.  4S8;  Sturgeon  Ritrer  Boom  Co.  v,  iiy  involved."     Paul  v.  Chilsoquie,  70 

Sawyer  Lumber  Co.,  89  Fed.  Rep.  113;  Fed.  Rep.  403. 

Johnson  v.  Wells,  91  Fed.  Rep.  3;  La  Amendment  in  State  Conrt  After  Be- 

Page  V.  Day,  74  Fed.  Rep.  978;  Pitkin  moyal.  —  If    the    plaintiff's    complaint 

V,    Cowen,   91    Fed.    Rep.   600;    In  re  does   not   disclose  a  federal  question, 

Stutsman  County,  88  Fed.   Rep.  337;  but  the  cause  is  removed,  it  will  be  re- 

Darton  v,  Sperry,  (Conn.  1899)  41  Atl.  manded  despite  an  amendment  to  the 

Rep.  1052;  Echols  v.  Smith,  (Ky.  1897)  original  petition  in  the  state  conrt  sub- 

42  S.  W.  Rep.  538.    See  also  the  cases  sequent  to  the  removal,  such  amend- 

cited  in  the  next  note.  ment    showing     a    federal     question. 

If  the  plaintiff's  pleading  does  not  set  Caples  v,  Texas,  etc.,  R.  Co.,  67  Fed. 

forth  facts  raising  a  federal  question.  Rep.  9. 

it  is  not  sufficient  for  the  purpose  of  re-  1.  Walker  v.  Collins,  167   U.  S.  57, 

moval   that  it   foreshadows  or  antici-  where  the  federal  question  was  set  up 

pales  a  possible  defense  by  referring  to  in  the  answer  and  petition  for  removal 

Acts  of  Congress  and  alleging  certain  \overruling  In  effect  Wood  v,  Drake,  70 

proceedings  under  them.     Kansas  v.  Fed.   Rep.    881];   Chappell   v.   Water- 

Atchison,  etc.,   R.  Co.,  77  Fed.  Rep.  worth,  155  U.  S.  102,  an  action  of  eject- 

339.  ment,  wherein  the  declaration  merely 

In  Tennessee  v.  Union,  etc..  Bank,  described    the    land    and    alleged    an 

Z52  U.  S.  460,  it  was  held  that  to  au-  ouster  of  the  plaintiff  by  the  defendant, 

thorize  h  removal  it  must  appear  from  and  the  case  was  held  to  have  t>een  im- 

the  plaintiff's  complaint  that  his  claim  properly  removed  though  the  petition 

is  so  far  predicated  upon  some  provi-  for  removal  set  forth  that  the  United 

sion  of  the  Constitution,  laws,  or  trea-  States  owned   and  held  the   land   for 

ties  of  the  United  States  that  he  would  a  lighthouse,  and   that  the  defendant 

be  entitled  to  bring  an  original  action  was  holding  possession  as  the  keeper 

in  the  federal  court.     As  to  the  suffi-  thereof    under    the    authority  of    the 

ciency  of  the  plaintiff's  pleading  in  this  United    States;    Oregon    Short    Line, 

behalf  when   he   invokes  the  original  etc.,  R.  Co.  v.  Skottowe,  162  U.  S.  490; 

jurisdiction   of  the  Circuit  Court,  see  Tennessee  v.  Union,  etc..  Bank,  152  U. 

article  United  States  Courts.  S.  454;  East  Lake  Land  Co.  v.  Brown, 

Silbet   of  Bale  on  Cases  Against  In-  155  U.  S.  488;  Postal  Tel.  Cable  Co.  v, 

diftns.  —  "Prior  to  the  decision  in  the  Alabama,   15^  U.  S.  482;    Indiana  v. 

case  of  Tennessee  V.  Union,  etc..  Bank,  Alleghany  Oil  Co.,  85  Fed.  Rep.  870; 

152  U.  S.  454,  the   petitioner  for  re-  Argonaut  Min.  Co.  v.  Kennedy  Min., 

moval  might  show  that  the  controversy  etc.,  Co.,  84  Fed.  Rep.  2  [distinguishing 

or  suit  necessarily  involved  a  federal  Consolidated  Wyoming  Gold  Min.  Co. 

question,  and  thus  procure  a  removal,  v.  Champion  Min.  Co.,  62  Fed.  Rep. 

although  the  existence  of  such  federal  945,  on  the  ground  that  the  latter  was 

question  did  not  appear  on  the  face  of  decided  before  the  doctrine  was  settled 

the  complaint  or  declaration,  but  was  by   the  Supreme   Court);    Lincoln    v. 

disclosed  by  the  answer  or  petition  for  Lincoln  St.  R.  Co.,  77  red.  Rep.  658; 

removal.     While  such   a   practice  ex-  Wabash  R.  Co.  v.    Barbour,  73   Fed. 

isted,  Indians  could  generally  procure  Rep.  513;  Wichita  Nat.  Bank  v.  Smith, 

a  removal  of  suits  against  them  from  72   Fed.    Rep.  568;    Caples   v.  Texas, 

the  state  into   the  federal  courts,  be-  etc.,   R.  Co.,  67  Fed.  Rep.  9;    Haggin 

cause  rights  of  action  in  civil  causes  by  v.  Lewis,  66  Fed.  Rep.  log. 

or  against  them   usually  arose  under  The  Defect  Is  Kot  "  Modal,"  but  Is  Ab- 

the  laws  of  the  United  States  or  under  solntelj  Fatal,  and  in  Wabash  R.  Co.  v. 

treaties  made  with  the  Indian  tribes.  Barbour,  73  Fed.  Rep.  513,  a  judgment 

As  the  law  is  now  settled,  an  unnatur-  of  the   Circuit  Court  against  the  de* 

alized  Indian  cannot  remove  a  civil  suit  fendant  who  procured  the  removal  was 

brought  against  him  in  a  court  of  the  reversed  by  the  Circuit  Court  of  Ap- 
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going  rule,  if  a  federal  corporation  is  a  defendant,  and  by  mis- 
take or  otherwise  is  erroneous!}'  stated  in  the  plaintiff's  pleading 
to  have  been  created  under  the  state  laws,  it  is  entitled  to 
remove  the  case  upon  proper  allegations  in  its  petition  for 
removal;^  and  the  same  principle  has  been  applied  in  other 
cases.* 
d.  Petition  for  Removal  Paramount  to  Pleadings.  — 

The  petition  for  removal  is  primarily  the  basis  of  federal  jurisdic- 
tion.* It  may  aver  the  jurisdictional  facts  to  be  contrary  to  the 
allegations  thereof  in  the  pleadings  in  the  state  court,"^  and  the 

peals  upon    the    defeodant's  writ   of  court  will  take  judicial  notice  of  the 

error,  and  the  cause  was  remanded  to  fact  shown  by  its  own  records  that  a 

the  state  court,  because  a  federal  ques-  defendant    sued  as   receiver  was  ap- 

tion  was  shown  only  in  the  petition  for  pointed  by  it«  and  that  a  federal  ques- 

removal.  tion    is     thus    presented.      Pitkia    v. 

litis  to  Publio  Land.  —  In   Spokane  Cowen,  91  Fed.  Rep.  599,   where  the 

Falls,  etc..  R.  Co.  v.  Ziegler,  167  U.  S.  plainlifif's  pleading  failed  to  disclose  by 

65,  it  was  held  that  the  plaintiff's  com-  what    court    the  defendant    was    ap- 

plaint  sufficiently  disclosed  a  case  of  pointed  a  receiver,  but  it  was  held  that 

contest  between  a  settler  claiming  title  the  case  was  properly  removed  so  far 

under  the  laws  of  the  United  States  as  that  point  was  concerned.    See  also 

and  a  railroad  company  under  an  Act  In  re  Stutsman  County,  88  Fed.  Rep. 

of  Congress.  342.     Compare  Echols  v.  Smith,   (Ky. 

1.  Texas,  etc.,  R.  Co.  v.  Cody,  166  1897)  42  S.  W.  Rep.  538,  where  the  de- 

U.  S.  606  [followed  in  Texas,  etc.,  R.  fendants  were  sued  as  receivers  of  a 

Co.  V.  Barrett,  166  U.  S.  617],   where  railroad  company  to  recover  for  per- 

the  defendant,  in  fact  a  federal  corpo-  sonal    injuries.     They    petitioned    for 

radon,  was  described  as  **a  private  cor-  removal,  alleging  their  appointment  as 

poratioo  created  and  existing  under  the  receivers  by  a  federal  court,  etc.,  and 

laws  of  the  state  of  Texas.*'     The  pe-  it  was  htXd,  following  Walker  v,  Col- 

tition  for  removal  averred  in  due  form  lins,  167  U.  S.  57,  that  the  suit  was  not 

that  the  defendant  was  created  by  Act  removable;  distinguishing  Hardwick  v. 

of  Congress,  and  it  was  held  that  the  Kean,  95  Ky.  563. 

case    was    properly    removed;    distin-  8.  McLane   v.   Leicht,  27  Fed.  Rep. 

guishing  Oregon   Short   Line,  etc.,  R.  887;  Adams  v.  May,  27  Fed.  Rep.  908. 

Co.  V.  Skottowe,  162   U.  S.  490,  and  4.  McLane  v,  Leicht,  27  Fed.  Rep. 

declaring  ihat  if  the  plaintiff  had  sim-  888;    Clarkhuff  v.  Wisconsin,  etc.,   R. 

ply   described    the   defendant   by    its  Co.,  26  Fed.  Rep.  466,  where  Love,  J., 

name,  without  more,  the  court  would  said:    *'  It  would  be  most  extraordi- 

take  judicial  notice  that  it  was  a  fed-  nary  if  one  party  or  the  other  could, 

eral  corporation.      See  also  Supreme  by    mere  allegations  in    pleading  or 

Lodge,  etc.,  v.  Wilson,  66  Fed.  Rep.  otherwise,    conclusively    establish    or 

785;   Texas,  etc.,  R.  Co.   v.   Watson,  repel   the  jurisdiction  of  the  [federal] 

(Tex.  Civ.  App.   1898)  43  S.  W.  Rep.  court.     If    the    plaintiff    in  the    state 

1060.    The  reader  will  recall  that  a  suit  court  desired  to  exclude  the  jurisdic- 

by  or  against  a    federal  corporation  tion  of  the    federal  court,  and  if  he 

raises  i]^ji>/A^/<7  a  federal  question.    See  could  accomplish  his  purpose  by  mere 

supra,  p.  236.  pleading,  he  might  in  any  imaginable 

8.  Semoval    by   Federal    Seoeiver.  —  case  deprive  his  adversary  of  bis  con- 

Thiis,  in    Speckart    v.    German    Nat.  stitutional  and  legal  right  of  removal 

Bank.  85  Fed.  Rep.    12,   the   plaintiff  by  alleging  a  fact.to  be  true  having  no 

alleged  that  the  defendant  was  a  na-  foundation  in  truth.     He  might  state 

tional  bank,  and  it  was  held  that  when  the  value  of  the  property  involved  to 

a  receiver  of  the  bank  intervened  as  a  be  less  than  five  hundred  dollars  [now 

defendant,   and   petitioned   for    a    re-  two  thousand    dollars],   the    contrary 

moval  in  his  official  capacity,  it  suffi-  being  the  fact.     He  might  allege  un- 

cientl^   appeared    by    the    plaintiff's  truly  that  his  adversary  is  a  citizen  of 

pleading  that  a  federal  question  was  the    same    state    with    himself.      He 

laised.    In  like    manner    the  federal  might  unite  some  mere  nominal  party 
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State  court  must  receive  such  statements  made  in  the  petition  for 
removal  as  true  so  far  as  they  consist  of  facts  not  legally  repug- 
nant to  the  plaintiff's  pleadings.* 

22.  Bemoval  by  Stipulation  of  Parties.  —  It  is  a  well-settled 
principle  in  the  jurisprudence  of  the  federal  courts  that  the  judi- 
cial power  of  the  United  States  must  not  be  exerted  in  a  case  to 
which  it  does  not  extend,  even  if  both  parties  desire  to  have  it 
exerted,'  and  an  action  pending  in  a  state  court  cannot  be 
removed  by  a  written  stipulation  where  there  is  nothing  in  the 
latter  or  in  the  record  to  show  that  by  reason  of  the  subject- 
matter  or  the  character  of  the  parties  the  federal  court  can  take 
cognizance  of  it.'  But  the  federal  court  might  perhaps  acquire 
jurisdiction  by  an  order  of  removal  upon  a  stipulation  admitting 
the  existence  of  all  the  facts  essential  to  its  jurisdiction.* 

28.  Petition  for  Removal  —  a.  Necessity  of  Application  by 
Petition.  —  A  petition  for  removal  is  required  by  the  express 
terms  of  the  removal  act.*  The  term  "  petition,"  in  legal 
language,  describes  an  application  to  a  court  in  writing,  in  con- 
tradistinction to  a  motion,  which  may  be  made  viva  voce,^  If  no 
application  for  removal  is  made,  error  cannot  be  predicated  of 
the  judgment  in  the  state  court,  on  the  ground  that  the  cause 
was  in  fact  removable  to  the  federal  court. ^ 

as  defendant  with  the  real  party  in  in-  Rep.  689,  where  the  decree  of  the  Cir- 

terest,  falsely  averring  such  nominal  cuii  Court  on  the  merits  was  reversed 

party  to  be  a  citizen  of  the  same  state  by  the  Circuit  Court  of  Appeals  as  an 

with   himself,   and   jointly    concerned  absolute  nullity  and  the  cause  was  re- 

with  the  real  party  in  the  controversy,  manded  to  the  state  court.     See  also 

Thus  might  the  plaintiff  in  the  state  Indiana   v.    Tolleston   Club,    53    Fed. 

court,  by  the  simple  process  of  plead-  Rep.    19;    ///  re  Foley,   76  Fed.    Rep. 

ing,   without  even   the  verification  of  390;  Walker  v,  Collins,  167  U.  S.  57. 

his  own  affidavit,  defeat  the  whole  pur-  4.  See   Piiisburg,    etc.,    R.    Co.    v. 

pose  of  the  removal  act.     It  is  mani-  Ramsey,  22  Wall.  (U.  S.)  322;  People's 

fest,  therefore,  that  the  party  seeking  Bank  v.  Calhoun,  102  U.  S.  261.     For 

the  removal  is  at  liberty  to  make  aver-  a  case  where  an  order  of  removal  was 

men!  against  the  facts  as  stated  in  the  entered  by  consent  of  all  parties,  and 

pleadings."       See    also    Guinault    v.  jurisdiction   exercised   by   the   federal 

Louisville,  etc.,   R.   Co.,  42  La.  Ann.  court,  see  Hervey  v.  Illinois  Midland 

52;    Mackaye  v.  Mallory,  6   Fed.  Rep.  R.  Co.,  3  Fed.  Rep.  709. 

743,   19  Blatchf.  (U.  S.)  165,  6i   How.  6.  Act  of  1887-1888,  24  U.  S.  Stat,  at 

Pr.  (N.  Y.)  24;    Texas,  etc.,   R.  Co.  v.  L.  552,  c.  373;  25  U.  S.  Stat,  at  L.  433, 

Cody,  166  U.  S.  606.  c.    866,  providing  that   the   defendant 

1.  Clarkhuff  v.   Wisconsin,  etc.,    R.  '*  may  make  and  file  a  petition,*'  etc. 
Co.,  26  Fed.  Rep.  466.  Under  the  Jodioiary  Act  of  1789,  which 

No  issues  of  fact  arising  on  a  peli-  did  not  specifically  require  a  petition, 

tion   for  removal  can  be  tried  in  the  it  was  said  that  *' the  ne.essary  facts 

Slate  court.     See  infra^  I.  31.  d,  DeUr^  may  be  satisfactorily  made  to  appear 

mination  of  Questions  of  Fact.  by   admissions   of   the   parties,   by  an 

2.  Mansfield,  etc.,  R.  Co.  v.  Swan,  affidavit,  or  by  the  testimony  of  wit- 
III  U.  S.  384.  See  also  Connell  v,  nesses."  People  v,  Superior  Ct.,  34 
Smiley,  156  U.  S.  335.  111.  357. 

3.  People's  Bank  v,  Calhoun,  102  U.  6.  Shaft  v.  Phoenix  Mut.  L.  Ins.  Co., 
S.  256;    Olds  Wagon  Works  v.  Bene-  67   N.    Y.   547.     See  generally  article 
diet,  67   Fed.   Rep.   5;    Kingsbury  v.  Petitions,  vol.  16,  p.  503. 
Kingsbury,  3  Biss.  (U.  S.)  60;  Parkers-  7,  Northern  Pac.   R.  Co.  v.  Austin, 
burg  First  Nat.  Bank  v,  Prager,  91  Fed.  135  U.  S.  315. 
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b.  Title,  Venue,  and  Address  —  ntie.  —  The  petition  should 
be  entitled  in  the  cause.* 

The  Yenae  should  be  laid  in  the  state  court  in  which  the  cause  is 
pending.* 

Addreee.  —  The  petition  should  be  addressed  to  the  court.' 

c.  Allegations  of  Petition  —  (i)  General  Requisites  as  a 
Pleading.  —  The  petition  for  removal,  when  filed,  becomes  a  part 
of  the  record,"*  and  performs  the  office  of  pleading.*  It  should 
state  facts  which,  taken  in  connection  with  such  as  already 
affirmatively  appear  in  other  parts  of  the  record,  entitle  the 
petitioner  to  a  removal  of  the  cause.*  It  must  state  facts,  not 
mere  conclusions  of  law,^  and  its  essential  allegations  must  be 

1.  See  precedents  cited   infra^  note  to  the   relief  asked  for."     Per  Jones, 

6  on  this  page,  and   generally  article  J.,  in  De  Camp  v.  New  Jersey  Mut.  L. 

Pktitions,  voL  i6,  p.  515.  Ins.  Co.,  2  Sweeny  (N.  Y.)  488. 

5.  See  Northern  Pac.  R.  Co.  v,  Mc-  Befierenee  to  Other  Parts  of  Beoord.  — 
Mullen,  86  Wis.  503,  where  by  clerical  *'A  removing  defendant  may  supple- 
mistake  the  venue  of  a  petition  filed  in  ment  the  case  made  by  his  petition  by 
a  case  pending  in  the  District  Court  a  reference  to  the  facts  which  appear 
was  laid  in  the  Circuit  Court,  but  the  elesewhere  in  the  record."  Mayer  z/. 
court  allowed  an  amendment.  Denver,  etc.,  R.  Co.,  41  Fed.  Rep.  724. 

8.  See  precedents  cited   infra^  note  Preoedents    of   Petitioiis  for    Semovijy 

6  on  this  page,  and   generally  article  most  of  them  including  the   caption. 

Petitions,  vol.  16,  p.  515.  address,  and  signature,  will  be  found 

4.  Phoenix  Ins.  Co.  v.   Pechner,  95  in   Mathis  v.  Southern   R.  Co.,  53  S. 

U.  S.  185;    Gold- Washing,  etc.,  Co.  v.  Car.  246;   Jackson  v.  Allen,  132  U.  S. 

Keyes,  96  U.S.  201;  Burke  v.  Bunker  30;    Removal    Cases,    100  U.   S.   463; 

Hill,  etc.,  Co.,  46  Fed.  Rep.  648.  Bertha  Zinc,  etc.,  Co.  %k  Carico,  61  Fed. 

6.  Gold- Washing,  etc.,  Co.  v,  Keyes.  Rep.  133;  Tread  way  v,  Chicago,  etc., 
96  U.  S.  202.  R.  Co.,  21  Iowa  353;  Crane  v.  Reeder, 

6.  Phoenix  Ins.   Co.   v.   Pechner,  95  28   Mich.    528;    Hill   v,   Henderson,  6 

U.S.  186;    Gold-Washing,  etc.,  Co.  v,  Smed.  &   M.  (Miss.)  351;  De  Camp  v, 

Keyes,  96  U.  S.  202;    Pittsburg,  eic.  New  Jersey  Mut.  L.  Ins.  Co.,  2  Sweeny 

R.   Co.   V.   Ramsey,   22  Wall.  (U.  S.)  (N.   Y.)    482;    Tate    v.    Douglas,    113 

328;  Crehore  v.  Ohio,  etc.,  R.  Co.,  131  N.  Car.  191;  Faison  v.  Hardy,  114  N. 

.U.   S.   244;    Stone  v.  South  Carolina,  Car.  430;    Springer  v.  Sheets,   115  N. 

117  U.  S.  432;  Powers  v.  Chesapeake,  Car.  375;    Herndon  v,  Lancashire  Ins. 

etc.,    R.   Co.,    169  U.  S.  loi;    Illinois  Co.,  107  N.  Car.  191 ;    Rob b  r.  Parker, 

Cent.  R.  Co.  v,  Le  Blanc,  74  Miss.  642;  3  S.  Car.  61,  where  the  several  aver- 

Field  V.   Blair,  (Supm.  Ct.  Gen.  T.)  i  ments  are  paragraphed  and  numbered. 

Code  Rep.  N.  S.  (N.  Y.)  361;  Lalor  v.  according  to  the  practice  in  code  plead- 

Dunning,  (C.  PI.  Spec.  T.)  56  How.  Pr.  ing;  Continental  Ins.  Co.  v.  Kasey,  27 

(N.  Y.)  210;  Texas,  etc.,  R.  Co.  v.  Mc-  Gratt.  (Va.)  218;    Henen  v,  Baltimore, 

Allister,   59  Tex.  359;    Southern   Pac.  etc.,  R.  Co.,  17  W.  Va.  882.    See  also 

R.  Co.  V.  Harrison,  73  Tex.  106;  Balti-  Graves  v,  Corbin,  132  U.  S.  579;  Marsh 

more,  etc.,  R.  Co.  v.  Pittsburg,  etc.,  R.  v,  Atlanta,  etc.,  R.  Co.,   53  Fed.  Rep. 

Co.,  17  W.  Va.  860.  168;  Warax  v,  Cincinnati,  etc.,  R.  Co., 

*'  It  should   therefore  set  forth   the  72  Fed.  Rep.  639;  Hukill  v,  Maysville, 

essential  facts,  not  otherwise  appear-  etc.,  R.  Co.,  72  Fed.  Rep.  748. 

iog  in   the   case,   which   the   law   has  It  should  be  observed  that  not  all  of 

made     conditions    precedent     to    I  he  the   petitions   in    the   foregoing    cases 

change  of  jurisdiction.'*     Gold-Wash-  were  drawn  under  the  removal  act  now 

iog,  etc.,  Co.  V.  Keyes,  96  U.  S.  202.  in  force. 

**  Its  office  is  like  that  of  filing  a  dec-  7.  Gold-Washing,  etc.,  Co.  v.  Keyes, 

laration  at  law,  or  a  bill  in  equity,  and  96  U.  S.  202:  Treraper  v.  Schwabacher, 

like  them  [it]  must  contain  such  aver-  84  Fed.  Rep.  415;  Anderson  v.  Apple- 

ments  as  will,  on  being  either  conceded  ton,  32  Fed.  Rep.  857:    Texas,  etc.,  R. 

or  established,  entitle  the  petitioners  Co.  v,  McAllister,  59  Tex.  359. 
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positive,*  not  argumentative  •  or  in  the  alternative.' 

(2)  As  to  Nature  of  Suit.  —  The  petition  usually  contains  a 
formal  statement  of  the  nature  of  the  suit,^  and  it  is  the  better 
practice  also  to  make  a  direct  averment  in  the  petition  that  there 
is  a  controversy  between  the  parties.* 

(3)  As  to  Citizenship  of  Parties  —  a,  NECESSITY  OF  AVERMENT 
— aa.  In  General.  —  Where  removal  is  sought  on  the  ground  of 
diverse  citizenship  alone  the  petition  should  allege  the  citizenship 
of  each  of  the  necessary  parties  on  both  sides  of  the  suit,*  if  it 
does  not  affirmatively  appear  elsewhere  in  the  record.* 

Semoval  for  Separable  Controversy.  —  In  a  petition  for  removal  on  the 
ground  of  a  separable  controversy  it  may  not  be  absolutely  neces- 
sary to  allege  the  citizenship  of  those  parties  to  the  suit  who  are 
not  parties  to  the  alleged  separable  controversy.* 

Semoval  for  Federal  Qaeition.  —  If  it  appears  in  the  plaintiff's  plead- 
ing that  the  cause  is  removable  on  the  ground  of  a  federal  ques- 
tion the  allegations  of  citizenship  of  the  parties  may  be  omitted.* 

bb.  Personal,  Not  Official,  Citizenship.  —  Where  the  jurisdiction  of 
the  federal  courts  depends  upon  the  citizenship  of  the  parties,  it 
has  reference  to  the  parties  as  persons.  *•  A  petition  for  removal 
must  therefore  state  the  personal  citizenship  of  the  parties,  and 
not  their  official  citizenship.** 

1.  Wolff  V.  Archibald,  14  Fed.  Rep.  equal  distinctness  in  other  parts  of  the 
369.  record."     Robertson  v.  Cease,  97  U.  S. 

Allegatione  on  Information  and  Belief  649;  Stevens  v.  Nichols,  130  U.  S.  231. 

are    insufficient.     Hambleton    v,    Du-  The  Court  Cannot  Act  upon  Its  Personal 

ham,  22  Fed.  Rep.  465.  Knowledge  of  the  citizenship  of  a  party. 

2.  Tremper  v.  Schwabacher,  84  Fed.  Savings  Bank  v.  Benton,  2  Met.  (Ky.) 
Rep.  415;    Grace   -.    American   Cent.  242. 

Ins.  Co.,  Z09  U.  S.  284.  Petition  by  Alien.  —  In  a  petition  for 

8.  Glover  v.  Shepperd,  15  Fed.  Rep.  removal  by  an  alien  defendant  I  he  citi- 

836.  zenshipof  the  plaintiff  must  be  alleged. 

4.  For  instance,  that  it  is  a  suit  of  a  Herndon  v,  ^Etna  Ins.  Co.,  107  N.  Car. 
civil  nature  at  law  or  in  equity,  as  the  194. 

case   may    be.     See    precedents    cited        7.  See  supra^  p.  298. 

supra^  p.  303,  note  6.  8.  See  Mitchell  v.  Smale,  140  U.  S. 

5.  Egan  v.  Chicago,  etc.,  R.  Co.,  53    406. 

Fed.  Rep.  677.  9.  Lacroix  v,   Lyons,  27  Fed.  Rep. 

6.  Mitchell  v.  Smale,  140  U.  S.  406;    404. 

Mansfield,  etc.,  R.  Co.  •>.  Swan,  iii  U.  10.  See  supra^  p.  189. 

S.  381;  Cameron  r.  Hodges,  127  U.  S.  Where  an  executor  or  administrator 

322;    Levy  V.  Laclede  Bank,  18   Fed.  is  a  party  in  his  representative  capacity 

Rep.  193;  Exp,  Griraball,  61  Ala.  606;  his  personal    citizenship  must  be  al- 

Beebe  v,   Armstrong,    11    Mart.   (La.)  leged.     Continental  Ins.  Co.  v.  Rhoads, 

440;    Adams    Express    Co.   v.   Trego,  119  U.  S.  237. 

35  Md.  62;  Guarantee  Co.  of  North  11.  Wilson  z/.  Smith,  66  Fed.  Rep.  82. 
Americaz'.  Lynchburg  First  Nat.  Bank,  In  Amory  v.  Amory,  95  U.  S.  186 
95  Va.  480.  [affirming  58  N.  Y.  684,  which  affirmed 
**  In  cases  where  jurisdiction  de-  36  N.  Y.  Super.  Ct.  525],  the  defend- 
pends  upon  the  citizenship  of  the  par-  ant's  petition  for  removal  alleged  that 
ties,  such  citizenship,  or  the  facts  the  suit  was  instituted  by  the  plaintiffs 
which  in  legal  intendment  constitute  as  executors  and  under  letters  testa- 
ii,  should  be  distinctly  and  positively  mentary  issued  to  them  in  New  York, 
averred  in  the  pleadings,  or  they  and  further  averred  "  that  said  plain- 
should  appear  affirmatively  and  with  tiffs,  as  such  executors,  are  citizens  of 
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<c.  Citizenship  of  Plaintiff's  Assignor.  — Where  the  suit  is  brought 
by  an  assignee  and  the  federal  jurisdiction  depends  upon  the  cit* 
izenship  of  the  assignor,^  the  citizenship  of  the  latter  must  be 
alleged  in  the  petition  for  ren\oval  *  unless  it  affirmatively  appears 
elsewhere  in  the  record.' 

dd.  Partnership  or  Joint-stock  Company  —  Partnenhip.  —  In  a  petition 
for  removal  of  a  suit  by  or  against  a  partnership  on  the  ground 
of  diverse  citizenship  the  individual  names  of  the  partners  must 
be  set  out  and  the  citizenship  of  each  of  them  duly  alleged.* 

Joint-ftook  Company.  —  An  allegation  that  a  party  is  a  joint-stock 
company  organized  under  the  laws  of  a  certain  state  and  is  a 
citizen  of  that  state  is  not  a  sufficient  averment  for  the  purpose 
of  federal  jurisdiction;  the  jurisdiction  depends  upon  the  citizen- 
ship of  each  member,  which  must  be  stated.* 

(b)  Timo  of  Alleged  Oitisenihip.  —  The  diverse  citizenship  of  the 
parties  must  be  alleged  as  existing  at  the  commencement  of 
the  action,^  unless  that  fact  affirmatively  appears  elsewhere  in 

the   state  of  Nevr  York.*'    The  aver-  8.  Sharkey  v.  Port  Blakely  Mill  Co., 

meat  was  held  insufficient,  the  court  92  Fed.   Rep.   43;);    Levy  v.   Lacledo 

saying:  '*  From  the  language  h? re  em-  Bank,   18  Fed.  Rep.  193^  McNulty  v. 

ployed  the  court  may    properly  infer  Connecticut  Mut.  L.  Ins.  Co.,  46  Fed. 

thai  as  persons  the  plaintiffs  in  error  Rep.  305. 

were  not  citizens  of  New  York.  For  8.  Shattuck  v.  North  Biitish,  etc., 
all  that  appears,  they  may  have  been  Ins.  Co.,  58  Fed.  Rep.  609,  where  the 
citizens  of  New  Jersey,  as  was  the  de-  requisite  citizenship  of  the  assignor 
fendant.*'  The  case  was  distinguished  did  not  appear  in  the  petition  for  re- 
in Cooke  p.  Seligman,  7  Fed.  Rep.  363,  moval,  but  the  jurisdiction  was  sus- 
17  Blatchf.  (U.  S.)  453,  where  an  aver-  tained  by  reason  of  its  appearance  in 
ment  in  the  petition  for  removal  by  other  parts  of  the  record, 
defendants  sued  as  executors  that  they,  4.  Adams  v.  May,  37  Fed.  Rep.  908, 
"  as  they  are  the  qualified  executors  of  holding  that  a  petition  for  removal 
the  last  will  and  testament,"  etc.,  were  stating  that  the  partnership  plaintiffs, 
'  and  are  citizens  of  the  state  of  New  naming  the  firm,  were  citizens  of  a 
York,  was  held  a  sufficient  averment  of  certain  state,  was  not  sufficient  where 
personal  citizenship.  The  case  was  the  individual  citizenship  of  all  its 
also  distinguished  In  Wehl  v.  Wald,  17  members  did  not  appear  in  other  parts 
Blatchf.  (J  S.)  342,  where  the  petition  of  the  record. 

for  removal  alleged  a  controversy  *' be-  6,  Chapman   v.   Barney,    139  U.  S. 

t^een  citizens  of  different  states,  that  677,  overruling  in  effect  such  cases  as 

is  to  say,  between  the    *    *    *    plain-  Bushnell  v.  Park,  46  Fed.  Rep.  209.' 

tiff     *     *     *     as  assignee,     *     «    *  6.  An  Averment  of  Citiienihip  in  th* 

who  was    *    *    *    and  noiv  is  a  citi-  Present  Tense  is  insufficient.    Jackson 

zen,'* etc.,"  and  the    •    ♦    ♦    defend-  v.   Allen,  133  U.  S.  27;    Mattingly  v. 

ant,"    an     assignee     in     bankruptcv,  Northwestern  Virginia  R.  Co.,  158  U. 

describing  him   in  the  same  manner,  S.  53;  Kellam  v,  Keith,  144  U.  S.  568; 

and  it  was  held  that  the  petition  suffi-  Stevens    v,    Nichols,    130   U.    S.    232; 

ciently  alleged  the  personal  citizenship  Akers  v.  Akers,  117  U.  S.  197;  Phcenix 

of  the  parties.  Ins.   Co.    v,    Pechner,    95   U.   S.    185 

Citiienship  of  Administrator.  —  "  That  {affirming  65  N.  Y.  195);  La  Confiance 
the  plaintiff,  R.  S.  Daughtry,  adminis-  Compagnie,  etc.  v.  Hall,  137  U.  S.  61; 
trator,  was  at  the  beginning  of  this  Gibson  v.  Bruce,  108  U.  S.  561;  Mans* 
suit  and  still  is  a  citizen  and  resident  field,  etc.,  R.  Co.  v.  Swan,  iii  U.  S. 
of  the  state  of  Tennessee,*'  was  passed  379;  Bradley  v,  Ohio  River,  etc.,  R. 
as  sufficient  in  Kansas  City,  etc.,  R.  Co.,  78  Fed.  Rep.  388;  Fosters.  Para- 
Co.  V,  Daughtry,  138  U.  S.  301.  gould   Southeastern   R.   Co.,  74  Fed. 

1.  See  supra^  pp.  206,  207.  Rep.    373;    Grand   Trunk  R.   Co.    v. 
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the  record,^  and  it  must  also  be  alleged  as  existing  at  the  time 

when  the  removal  is  sought.*  A  petition  for  removal  by  an 
intervener  must  state  his  citizenship  at  the  time  of  the  interven- 
tion as  well  as  at  the  time  of  removal,*  unless  the  petition  to 
intervene  and  the  petition  for  removal  are  filed  simultaneously^ 
in  which  case  it  is  sufficient  to  allege  his  citizenship  in  the  pres- 
ent tense,* 

(o)  Buffidenoy    of    ATermont  —  aa.  In  General. — Citizenship    should 
be   stated   positively   and    directly,*   and   not    in    the    alterna- 

Twitchell,  59  Fed.  Rep.  729:  Seddon  v.  he  was  not  a  citizen  of  any  state.     See 

Virginia,  etc.,  Steel,  etc.,  Co.,  36  Fed.  also  Graves  v.  Corbin,  132  U.  S.  579, 

Rep-  7;    Johnston  v.  Don  van,  30  Fed.  and  supra^  p.  192. 

I^cp.  395;  Endy  v.  Comnjercial  F.  Ins.  Preoodent  of  Ayerment. —  The  follow- 

Co.,  24  Fed.  Rep.  657;  McNaughton  v.  ing  averment  of  citizenship  and  resi- 

South  Pac.  Coast  R.  Co.,  19  Fed.  Rep.  dence  was  approved  in  Stadlemann  v, 

881;  Brinkerhoff  7'.  Morris  Canal,  etc..  While  Line  Towing  Co.,  92  Fed.  Rep. 

Co.,  18  Fed.  Rep.  97;  Ferry  v,  Merri-  209:     "  That  the  said  plaintiff  [naming 

mack,    18   Fed.    Rep.   657;    Beede    v.  him]  was  atthe  time  of  the  commence- 

Cheeney,  5  Fed.  Rep.  38S;  People  v.  ment  of  said  suit,  ever  since  has  been, 

Superior  Ct.,  34  111.  356;  U.  S.  Savings  and  still  is,   a  citizen  of  (he  state  of 

Inst.    V.    Brockschmidt,    72   111.    371;  Wisconsin,  and  resides  at  Sauk  City, 

Weed  Sewing  Mach.  Co.  v.  Smith,  71  in  said  stale  of  Wisconsin.'*     See  also 

III.  205;  Indianapolis,  etc.,  R.  Co.  v.  precedents  cited  supra^  p.  303,  note  6. 

Risley,   50  Ind.  60;  Savings  Bank  v.  3.  Burdick  v,  Peterson,  6  Fed.  Rep. 

Benton,  2  Met.  (Ky.)  240;    Merwin  v,  843,  2  McCrary  (U.  S.)  135. 

Wexel,  (C.   PI.  Spec.  T.)  49  How.  Pr.  In  Wilson  v,  Oswego  Tp.,  151  U.  S. 

(N.   Y)   115;    Risley  -j.    Indianapolis,  61,  the  petition  by  an  intervener  alleged 

etc.    R.  Co.,  I  Hun  (N.  Y.)  203;  Nye  v.  his  citizenship  at  the  commencement 

Nonhern  Cent.  R.  (^o.,  24  Hun  (N.  Y.)  of  the  suit  and  at  the  time  of  the  mo- 

557;  Holden  v,  Putnam  F.  Ins.  Co.,  46  tion. 

N.  v.  i;  Bradley  ».  Ohio  River,  etc.,  4.  Burdick  v.  Peterson,  6  Fed.  Rep. 
R.  Co.,  119  N.  Car.  744;  Herndon  v.  840,  2  McCrary  (U.  S.)  135. 
Lancashire  Ins.  Co.,  107  N.  Car.  193;  6.  Amory  v.  Amory,  36  N.  Y.  Super. 
Blackwell  v,  Lyncht  urg,  etc.,  R.  Co.,  Ct.  525,  affirmed  58  N.  Y.  684,  which 
107  N.  Car.  217;  Baltimore,  etc.,  R.  y^^s  ajfirmtd ^t^  U.  S.  186. 
Co.  V.  Pittsburg,  etc.,  R.  Co.  17  W.  '*  The  fact  of  the  citizenship  of  the 
Va.  860.  parties  *  *  *  is  jurisdictional,  and 
Contra  in  a  few  cases  decided  under  must  in  every  case  appear  in  the  rec- 
ihe  Act  of  1875  before  the  doctrine  had  ord.  The  fact  that  it  may  exist  in  pais 
been  otherwise  settled  by  the  Supreme  is  of  no  importance,  since  the  court 
Court.  Wehl  v.  Wald,  17  Blatchf.  (U.  cannot  look  beyond  the  record  to  ascer- 
S.)  342;  McLean  v.  St.  Paul,  etc.,  R.  tain  it.*'  Kaeiser  v,  Illinois  Cent.  R. 
Co.,  16  Blatchf.  (U.  S.)  309;  Chicago,  Co.,  6  Fed.  Rep.  3. 
etc..  R.  Co.  V.  McComb,  17  Blatchf.  An  Allegation  that  the  Citiienfliip  Is 
(U.  S.)  371;  Jackson  v.  Mutual  L.  Ins.  Unknown  is  insufficient,  even  in  con- 
Co.,  3  Woods  (U.  S.)  413;  Phoenix  L.  nection  with  the  averment  that  the 
Ins.  Co.  V.  Saetlel,  33  Ohio  St.  278.  party  is  not  a  citizen  of  the  state  where- 

1.  Sec  supra,  p.  298.  in  the  suit  is  brought.     Tracy  r.  Morel, 

2.  Gibson   7/.  Bruce,   108  U.   S.  561;  88  Fed.  Rep.  803. 

Mansfield,  etc.,  R.  Co.  v.  Swan,  in  U.  Averment  on  Infonnation  and  Belief  is 

S.  381,   holding  that   an  averment  in  not  sufficient.     Wolff  v.  Archibald,  14 

the  petition  for  removal  that  one  of  the  Fed.  Rep.  369. 

plaintiffs  who  was  a  necessary  party  to  Constmetion  of  Ayennent. —  In  Stoker 

the  suit  was  not  at  the  time  of  filing  v.  Leavenworth,  7  La.   390,   the  plain- 

the  petition  a  citizen  of  the  same  state  tiff*s  petition  alleged  that  he  was  a  resi- 

as    the  defendant   petitioner  did    not  dent  of  a  certain  parish  of  the  state, 

affirmatively  show  the  diverse  citizen-  The  defendant's  petition  for  removal 

ship  of  the  party  at  that  time,  since  it  alleged  that  the  plaintiff  was  a  citizen 

was  consistent  with  the  petition  that  of  the  state  and  resident  of  the  parish, 
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tive  *  or  in  such  a  manner  as  to  require  the  court  to  reason  out 
the  fact  from  the  premises  alleged.*    The  state  of  which  each  is 

a  citizen  should  be  specified.'  But  if  the  petitioner  is  alleged 
to  be  a  citizen  of  a  named  state,  it  need  not  also  be  alleged 
that  he  is  not  a  citizen  of  the  state  wherein  the  suit  is  brought.** 

An  Avennmit  of  th*  Betidonoe  of  the  Partieo  is  not  the  equivalent  of  an 

averment  of  citizenship  for  the  purpose  of  giving  jurisdiction  to 
the  federal  courts.* 

**  as  appears  by  the  [plaintiff's]  peti-  White  Line  Towing  Co.,  92  Fed.  Rep. 

lion.*'     It  was  contended  that  the  refer-  209. 

ence  to  the  pleading  confined  the  aver-  A  petition  alleging  the  citizenship  of 

snent  to  that  of  residence  merely,  but  the  petitioner,  but  merely  alleging  as 

the  court  held  that  the  averment  of  ihe  to  the  citizenship  of  the  plaintiffs  that 

plaintiff's  citizenship  was  sufficient.  neither  of  them  is  a  citizen  of  the  same 

1.  Glover  v.  Shepperd,  15  Fed.  Rep.  state  with  the  petitioner,  is  not  suffi- 
836:  Brown  t/.  Keene,  8  Pet.  (U.  S.)ii3.  cient.     Cameron   r.  Hodges,  127  U.  S. 

Altematiyo     Avornionts.  —  An     aver-  322. 

ment  that  a  party  is  not  a  citizen  of  a  Averment  Kerely  Defeotiye.  —  But  an 

state  named,  and  that  his  actual  citizen-  averment  showing  residence  in  differ- 

ship  is  unknown   except  that  he  is  a  ent  states  in  connection  with  a  positive 

citizen  of  one  of  the  states  or  territories,  averment  "  that  there  is,   and   was  at 

19  not  a  sufficient  averment  of  citizen-  the  time  when  this  action  was  brought, 

ship  in  any  state.     Mansfield,  etc.,  R.  a  controversy  therein  between  citizens 

Co.  V.  Swan,  11 1  U.  S.  381.  of  different  states,"  would  not  neces- 

An  averment  that*'  the  plaintiffs,  or  sarily  result  in  a  remand  of  the  cause, 

at  least"  two  of  the  three  plaintiffs,  but  may  be   perfected  by  amendment 

were   citizens,   etc.,    was  held  insuffi-  in  the  federal  Circuit  Court.     Grace  r. 

cient   to  show  the  citizenship   of  all.  American  Cent.  Ins.  Co.,  109  U.  S.  278. 

Case  s/.  Douglas,  I  Dill.' (U.  S.)  299.  See    also  Stadlemann   r.    White   Line 

2.  Glover  v.  Shepperd,  15  Fed.  Rep.  Towing  Co.,  92  Fed.  Rep.  209. 

836.  It   is  no  ground  for  remanding  the 

Plaea  of  Bueinaee.  —  A  description  of  cause  that  the  state  citizenship  of  a 

a  person  as  "having  his  usual  place  party  is  incorrectly  stated,  if  the  petition 

of  business   in"   a   certain    city   and  contains  the  general  averment  that  the 

state  is  not  an  allegation  of  citizenship,  controversy  is  between  citizens  of  dif- 

Amy  V,  Manning,  144  Mass.  154.  ferent  stales   and   such    is    the    fact. 

ATerment  Aided  by  Judicial  Wotioe.  —  Duncan  v.  Associated   Press,  81   Fed. 

In  Berlin  v.   Jones,    i    Woods  (U.   S.)  Rep.  417. 

638,   an  averment  that  a  party  was  a  4.  Guinault  v.    Louisville,    etc.,    R. 

citizen  of  the  southern  federal  district  Co.,  41   La.  Ann.  571,  where  the  court 

of  Alabama  was  held  to  be  a  sufficient  said  that  an  allegation  that  a  natural 

averment  of  his  citizenship  in  the  state  person  is  a  citizen  of  one  state  excludes 

of  Alabama.     To  the  same  point  see  the  idea  that  he  is  a  citizen  of  another 

Edwards  v.  Nichols,  3  Day  (Conn.)  16.  state. 

8.  Cameron    v,   Hodges,    127    U.    S.  5.  Neel  v.  Pennsylvania  Co.,  157  U. 

325,     where    the    court    said:     "  This  S.   153;  Pennsylvania  Co.   v.    Bender, 

court  has  always  been  very  particular  148  U.  S.  257;  Robertson  v.  Cease,  97 

in  requiring  a  distinct  statement  of  the  U.    S.   648;    Continental    Ins.    Co.    v. 

citizenship  of  the  parties,  and  ol»  the  Rhoads,  119  U.  S.  237;  Grace  v.  Amer- 

particular  state  in  which  it  is  claimed,  ican  Cent.    Ins.    Co.,    109   U.    S.   285; 

in  order  to  sustain  the  jurisdiction."  Cameron  v.    Hodges,    127   U.    S.  325; 

See  also  U.  S.  Savings  Inst.  v.  Brock-  Everhart  v.    Huntsville   College,    120 

Schmidt,  72  III.  370.  U.  S.  223;  Menard  v.  Goggan,   121  U. 

"  The  averment  that  the  controversy  S.  253;  Shelton  v.  Tiffin,  6  How.  (U 

is  between  citizens  of  different  states  S.)  163;  Parker  v.  Overman,  18  How. 

is  not  sufficiently  specific,  butshould  be  (U.  S.)  137;  Egerton  v,  Starin,  91  Fed. 

foUowedby  the  further  statement  of  the  Rep.  932;  Wood  v.  Wagnon,  2  Cranch 

paiticular  state  of  which  each  of  the  U.   S.)    9;     Grand    Trunk    R.    Co.    v. 

parties  is   a  citizen."     Stadlemann   :/.  Twitcheli,  59  Fed.  Rep.  728;  Craswell 
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bb.  Citizenship  OF  Corporation.  —An  allegation  that  a  party  with 
a  corporate  name  is  a  citizen  of  a  particular  state  ts  not  a  suffi- 
cient averment  of  its  citizenship  as  a  corporation ;  ^  the  aver- 
ment should  be  that  it  was  and  is  a  corporation  created  by  the 
laws  of  a  particular  state.*     And  as  the  averment  is  jurisdictional, 

r.  Belanger,  56  Fed.  Rep.  529;  South-  Co.,  57  Fed.  Rep.  i;  De  Ley  v.  Trav- 

western  Tel.,  etc.,  Co.  v.  Robinson,  48  eler's  Ins.  Co.,  59  Fed.  Rep.  320. 

Fed.  Rep.  769;  Merchants' Nat.   Bank  Ayerments  Pronounced  Soi&eient.  —  '*A 

V,  Brown,  17  Fed.  Rep.  161,  4  Woods  corporation  created  and  exisiiog  under 

(U.  S.)  263;    Glover  v.   Shepperd,   15  the  laws  of  the  state  of  Missouri,  hav- 

Fed.   Rep.  833;   Sherman  v.  Windsor  ing  its  principal  business  office  at  the 

Mfg.  Co.,  II  Fed.   Rep.  852;  Kelly  v,  city  of  St.  Louis  in  said  state,  and  a 

Houghton,  9  Sawy.  (U.  S.)  19,  23  Fed.  citizen  of  the  said  state  of  Missouri, 

Rep.  417;  Brock  v.  Doyle,  18  Fla.  172;  and  a  resident  of  said  state,"  was  evi- 

Darst  V,  Bates,  51  111.  439;  Cleveland,  dently  regarded  as  sufficient  in  Wabash 

etc.,  R.  Co.  V.  Monaghan,  140  III.  474;  Western  R.  Co.  v.  Brow,  164  U.  S.  271. 

Cleveland,  etc.,  R.  Co.  v.  Doerr,  41  111.  See  also    Mattingly  v.   Northwestern 

App.    530;    Eastin   v,  Rucker,  i  J.  J.  Virginia  R.  Co.,  158  U.  S.   55,  where 

Marsh.  (Ky.)  232;  Martin  v.  Coons,  24  the  petition  siated:    "The  Baltimore 

La.  Ann.  169;  Beebe  v.  Armstrong,  11  and  Ohio  Railroad  Company,  a  cor- 

Mart.  (La.)  440;  Corp  v.  Vermilye,  3  poration  created  and  existing  under 

Johns.  (N.  Y.)  145;  Pechner  v.  Phoenix  and  by  virtue  of  the  laws  of  the  state 

Ins.  Co.,  65  N.  Y.  195;  Guarantee  Co.  of  Maryland.    ♦    •    *    Your  petitioner 

of  North  America  v.  Lynchburg  First  was  at  the  time  of  bringing  the  said 

Nat.  Bank,  95  Va.  480.     Compare  U.  S.  suit  and  still  is  such  corporation,  and 

Express  Co.  v,  Kountze,  8  Wall.  (U.  S.)  as  such  a  citizen  of  the  stale  of  Mary- 

351.  land  and  a  resident  thereof." 

Thus  the  description  of  a  person  as  In  Neel  v.  Pennsylvania  Co.,  157  U. 

"  of  "  a  certain  place  in  a  state  is  not  S.  153,  the  defendant's  petition  for  re- 

an   averment    of    citizenship    in    that  moval  of  a  suit  brought  in  Ohio  alleged 

state.     Grand  Trunk  R.  Co.  v.  Twitch-  that  *'  the  Pennsylvania  Comoany,  the 

ell,  59  Fed.  Rep.  729;  Merchants'  Nat.  defendant  herein,  is  a  corporation  duly 

Bank  v.  Thompson,  4  Fed.  Rep.  879;  incorporated  under  and  by  virtue  of 

Carswell  v,  Schley,  59  Ga.  17.  the  laws  of  the  state  of  Pennsylvania, 

If  the   petition  for  removal  fails  to  and  was  at  the  commencement  of  this 

allege  the  citizenship  of  the  parties  in  action  and  still  is  a  citizen  of  that  state, 

the  present  tense,  and  is  therefore  in-  and  ivas  not  then,  nor  has  it  ever  been, 

sufficient  (see  supra,  p.  305,  note  6),  it  a  citizen  of  the  state  of  Ohio." 

cannot  be  aided   by  an  averment  of  "  That  your  petitioner,  the  Kansas 

residence  in  the  plaintiff's  complaint.  City,    Fort  Scott,  and   Memphis  Rail- 

Herndon  v.   Lancashire  Ins.   Co.,  107  road  Company,  was  at  the  time  when 

N.  Car.  193.  this  suit  was  commenced  and  still  is  a 

1.  De  Lay  v.  Traveler's  Ins.  Co.,  59  corporation  created  and  existing  under 
Fed.  Rep.  319;  Frisbie  v.  Chesapeake,  and  by  virtue  of  the  laws  of  the  states 
etc.,  R.  Co.,  57  Fed.  Rep.  2,  where  the  of  Missouri,  Arkansas,  and  Kansas, 
petition,  which  was  held  insufficient,  and  was  and  still  is  a  citizen  of  said 
averred  thai  "  the  suit  is  wholly  be  slates,"  was  the  averment  in  Kansas 
tween  citizens  of  different  states,  to  Ciiy,  etc.,  R.  Co.  v.  Daughtry,  138  U. 
wit,  between  said  petitioner,  who  avers  S.  3QI. 

that  it  was  at  the  time  of  the  bringing  An  allegation   that  "  the  Covington 

of  this  suit  and  still  is  a  citizen  of  the  Drawbridge  Company,  of  Covington,  is 

state  of  Virginia,  and  the  said  plainiift,  a  corporation  and  citizen  of  the  state 

who,  as  your  petitioner  avers,  was  and  of  Indiana,"  was  held  to  be  a  sufficient 

still  is  a  citizen  of  the  state  of  Ken-  statement    of    incorporation    by    that 

tucky."      In    Lafayette    Ins.    Co.    v.  state,  where  the  company  was  incor- 

French,   18  How.  (U.  S.)  404,  and  in  porated   by  a   public  act.     Covington 

Mailer  z/.  Dows,  94  U.  S.  444,  similar  Drawbridge  Co.  v.  Shepherd,  21  How. 

averments  were  held  bad.  (U.  S.)  123. 

2.  Frisbie    z/.   Chesapeake,   etc.,   R.  In  U.  S.  Express  Co.  v.  Kountze,  8 
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it  must  be  free  from  ambiguity.^ 

(4)  As  to  Alienage  of  Parties.  —  Where  the  federal  jurisdiction 
depends  upon  the  fact  that  a  party  is  a  foreign  citizen  or  subject  * 
the  fact  must  be  stated  in  express  terms,*  and  it  must  be  alleged 
as  existing  both  at  the  commencement  of  the  suit  and  when  the 

petition  for  removal  is  filed.*  If  the  foreign  citizen  be  a  cor- 

Wall.(U.  S.)  351,  the  court  said:    "The  zenship  of  the  defendant  corporation, 

citizenship  of  the  defendant  is  clearly  Fitzgerald  v.  Missouri  Pac.  R.  Co.,  45 

enough  averred.     It  is  alleged  that  the  Fed.  Rep.  816. 

United  States  Express  Company,  the  A  description  of  the  petitioner  as  "  a 
defendant  in  the  suit,  is  a  foreign  cor-  joint-stock  company  or  foreign  cor- 
poration formed  under  and  created  by  poration  organized  under  the  laws  of  " 
the  laws  of  the  state  of  New  York,  another  slate,  was  held  insufficient  by 
The  obvious  meaning  of  this  allegation  O'Brien,  J.,  in  Bushnell  v.  Parker, 
is  that  the  defendant  is  a  citizen  of  the  (Supm.  Ct.  Gen.  T.)  37  N.  Y.  St.  Rep. 
state  of  New  York."  503. 

An  averment  that  a  party  "  is  a  body  2.  See  supra^  p.  238. 
corporate  by  an  act  of  the  General  3.  BSrs  v.  Preston,  iii  U.  S.  252, 
Assembly  of  Maryland  "  was  held  a  citing  Brown  v.  Keene,  8  Pet.  (U.  S.) 
sufficient  averment  of  citizenship  as  a  115;  Bingham  Cabot,  3  Dall.  (U.  S.) 
corporation.  Marshall  v,  Baltimore,  382;  Capron  t/.  Van  Noorden,  2  Cranch 
etc.,  R.  Co.,  16  How.  (U.  S.)  325.  (U.  S.)  126,  and  Robertson  v.  Cease,  97 
An  averment  that  the  petitioner  "  is  U.  S.  ^46,  and  holding  that  "  it  cannot 
a  corporation  formed  under  the  laws  of  be  inferred  argumentatively  from  the 
the  state  of  New  York "  was  held  single  circumstance  that  such  person 
sufficient  in  Rathbone  Oil  Tract  Co.  v,  holds  and  exercises  the  office  of  consul 
Ranch,  5  W.  Va.  82.  of  a  foreign  government;  "  Glover  v. 
''A  corporation  under  the  laws  of  the  Shepperd,  15  Fed.  Rep.  836,  holding 
stale  of  Georgia,  of  said  county,"  was  that  an  allegation  in  the  alternative  of 
adjudged  sufficient  in  Western  Union  citizenship  in  one  of  the  United  States 
Tel.  Co.  V,  Griffith,  104  Ga.  56.  or  of  alienage  is  insufficient;  Michael- 
la  Koshiand  v.  National  F.  Ins.  Co.,  son  v.  Denison,  3  Day  (Conn.)  294, 
(Oregon  1897)  49  Pac.  Rep.  849,  the  decided  under  the  Act  of  1789,  which 
plaintiff's  complaint  averred  that  the  differed  in  phraseology  from  the  Act 
defendant  was  a  corporation  created  of  1887-1888.  But  the  principle  of  the 
aod  existing  under  and  by  virtue  of  case,  at  least,  holds  good. 
the  laws  of  the  state  of  Connecticut,  On  Information  and  Belief.  —  An  alle- 
and  the  petition  for  removal,  held  suffi-  gation  that  a  party  is  an  alien  as  the 
cient,  alleged  that  the  defendant  "  was  petitioner  is  informed  and  verily  be- 
at the  time  of  the  commencement  of  lieves  is  insufficient.  Wolff  v,  Archi- 
the  action  and  still  is  a  citizen  of  the  bald,  14  Fed.  Rep.  369. 
state  of  Connecticut,  and  of  no  other  Form  of  Averment.  —  In  Craswell  v, 
state,  and  has  its  principal  office  and  Belanger,  56  Fed.  Rep.  529,  a  resident 
place  of  business  in  the  city  of  Hart-  of  Prince  Edward's  Island  alleged  him* 
ford,  in  said  state  of  Connecticut."  See  self  to  be  '*  a  citizen  of  the  British  em- 
also  Warax  v,  Cincinnati,  etc.,  R.  Co.,  pire  and  a  subject  of  her  Britannic 
^%  Fed.  Rep.  639;  Hukill  v,  Maysville,  majesty,  Queen  Victoria."  and  no  ob- 
etc.,  R.  Co.,  72  Fed.  Rep.  748.  jection  was  made  that  the  averment  of 

As  to  the  necessity  of  alleging  non-  foreign  citizenship  was  insufficient, 

residence  and    noncitizenship   in   the  Wheiher  an  averment  that  a  party  is 

state  where  the  suit  is  brought,  as  well  "  a  citizen  of  Scotland  "  is  sufficient  to 

as  incorporation  in  another  state,  see  show  that  he  is  a  citizen  of  a  "  foreign 

infra^  p.  311.  country  "  was  left  undecided  in  Rob- 

1.  An  averment  "  that  for  the  pur-  ertson  i/.  Scottish  Union,  etc.,  Ins.  Co., 

poses  of  this  action  it  was  at  the  com-  68  Fed.  Rep.  176. 

mencement  of  this  suit  and  still  is  a  4.  Craswell    v.    Belanger,    56     Fed. 

corporation    chartered,     incorporated,  Rep.  529,  where  a  petition  for  removal 

and  created  under  and  by  virtue  of  the  stating  the  foreign  citizenship  in  the 

laws  of  the  state  of  Kansas,"  was  held  present  tense  was  held  insufficient.     La 

not  to  be  a  sufficient  averment  of  citi-  Confiance  Compagnie,  etc.,  v.  Hall,  137 
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poration,  the  form  of  the  averment  should  correspond  with  that 
required  when  the  party  is  a  domestic  corporation.* 

(5)  As  to  Nonresidence  in  State  Where  Suit  Is  Brought  —  (a)  In 
General.  — A  suit  can  be  removed  on  the  ground  of  diverse  citizen- 
ship only  by  a  defendant  who  is  a  nonresident  of  the  state  where 
the  suit  is  brought.*  It  may  be  that  a  proper  averment  of  his 
citizenship  in  a  state,  naniing  it,  other  than  that  in  which  the 
suit  is  brought  is  equivalent  to  an  averment  of  nonresidence  in 
the  latter;*  but  the  better  practice  is  to  make  a  distinct  aver- 
ment of  the  nonresidence  of  the  petitioner  in  addition  to  the 
averment  of  citizenship,  or  at  least  to  aver  that  he  is  a  citizen 
iiNii  resident  of  a  state  named.*  The  allegation  of  nonresidence 
must  be  averred  as  of  the  time  when  the  suit  was  begun  as  well 
as  of  the  time  when  the  petition  for  removal  was  filed.* 

U.   S.   61.     But  an    omission    to  aver  Federal  Constiluiion,    which   declares 

alienage  at  the  commencement  of  the  that  "  all  persons  born  or  naturalized 

suit  is  cured  by  an  averment  thereof  in  the  United  States,  and  subject  to 

in  the  plaintiff's    pleading.      National  the  jurisdiction  thereof,  are  citizens  of 

Stsamship  Co.   v.  Tugman,    106  U.  S.  the    United    States  and   of  the  state 

121.  wherein  they  reside.*'     See  also  Bush- 

1.  See  supra^  p.  308.  nell  v.  Parker,  (Supm.  Ct.  Gen.  T.)  37 
Ayerments  Held  Bnffieient. — A  descrip-  N.  T.  St.  Rep.  303. 

tion   of   a    party    as    "a    corporation  4.  In  Barth  v.  Coler,  60  Fed.  Rep. 

created  and  existing  under  and  by  vir-  466,  a  suit  brought  in  Colorado,   the 

tue  of  the  lacvs  of  the  United  Kingdom  petitioner  for  removal  alleged  that  he 

of  Great  Britain  and  Ireland  "  shows  was  a  citizen  of  New  Jersey,  but  did 

it  to   be  a  foreign   citizen  or  subject,  not  allege  that  he  was  a  nonresident  of 

National    Steamship  Co.   v.  Tugman,  the  state  of  Colorado.     The  court  said: 

106  U.  S.  121.  '*  It  is  not  necessary  to  decide  at  this 

In  Robertson  v.  Scottish  Union,  etc..  time   whether  this   latter  fact  is  also 

Ins.  Co.,  68  Fed.  Rep.  176,  it  was  held  fatal  to  the  jurisdiction  of  the  Circuit 

that  an  averment  in  the  petition  that  Court  of  the  United  States  for  the  Dis- 

the  petitioner  was  '*  a  company  duly  trict  of  Colorado,  but  we  allude  to  it 

chartered  and  incorporated  under  the  for  the  purpose  of  saying  that,  in  view 

laws    of    Great    Britain  '*    sufficiently  of  the  different   meanings  which  the 

showed  it  to  be  a  foreign  corporation.  words  'citizen,'  ^resident,'  'inhabitant,' 

In  Scott  V.  Texas  Land,  etc.,  Co.,  41  etc.,  have  now  acquired,  counsel  will 

Fed   Rep.  226,  the  petition  for  removal,  frequently  save  their  clients  great  ex- 

evidently  regarded  as  sufficient  on  this  pense  and  delay,   which  might  easily 

point,  alleged  that  the  defendant  was  be  avoided,  by  speaking  in  the  exact 

"a  corporation  incorporated  and  exist-  language  of  the   removal  acts  when 

ing  under  the   laws  and  authority  of  they  attempt  to  use  either  of  the  above 

the  kingdom  of  Great  Britain."  terms."     See  also  the  precedents  cited 

2.  See  supra,  p.  274.  supra,  p.  303,  note  6. 

8.  See  supra,  p.  274.  6.  Camprelle    v.    Balbach,   46    Fed. 

As  to  requisites  of  averment  of  citi-  Rep.  81 ;   Frisbie  v.  Chesapeake,  etc., 

zenship,  see  j«/r^,  p.  306.  R.    Co.,    57   Fed.    Rep.    i;     Overman 

In   Myers  r*.  Murray,  43  Fed.  Rep.  Wheel  Co.   v.  Pope  Mfg.  Co.,  46  Fed. 

698.  Sbiras,  J.,  held  that  citizenship  and  Rep.  577. 

residence  are  synonymous  terms  when  Thus  in  Texas,  etc.,  R.  Co.  v.  Bloom, 
the  issue  is  as  to  state  citizenship  or  85  Tex.  279,  the  plaintiff's  pleading  de- 
residence,  and  that  *'  an  averment  that  scribed  the  defendant  as  a  resident  of 
A.  B.  is  a  citizen  of  a  given  state  of  Texas.  The  latter  filed  a  petition  for 
necessity  includes  the  averment  that  removal  alleging  himself  to  be  a  citi- 
he  is  a  resident  of  that  state,  and  pre-  zen  of  the  state  of  Tennessee,  but  did 
eludes  the  assumption  that  he  may  be  not  negative  his  residence  in  Texas 
a  resident  of  any  other  state."  citing  when  the  suit  was  brought,  and  the 
the     Fourteenth    Amendment  to    the  petition  was  held  insufficient. 
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(b)  Konreiidenoe  of  Corporation.  —  Some  cases  hold  that  a  peti- 
tion for  removal  showing  that  the  defendant  is  a  corporation 
chartered  by  the  laws  of  another  state  or  foreign  country  need  not 
negative  its  residence  or  citizenship  in  the  state  where  the  suit  is 
brought;  *  but  inasmuch  as  a  corporation  may  possibly  be  a  resi- 
dent and  citizen  of  more  than  one  state,*  other  cases  hold  that 
when  a  corporation  of  one  state  is  sued  in  the  courts  of  another 
state,  a  petition  for  removal  is  not  sufficient  unless  it  alleges,  in 
addition  to  the  usual  averments  as  to  citizenship,  that  the  defend- 
ant is  a  nonresident  of  the  state  in  which  it  is  sued.* 

(o)  Konreeidenoe  of  Alien.  —  An  allegation  that  the  petitioner  is 
a  foreign  citizen  and  subject  is  insufficient  without  an  allegation 
that  he  is  also  a  nonresident  of  the  state  in  which  the  suit  is 
brought.*  Although  it  has  been  held  that  the  allegation  of  non- 
residence  is  unnecessary  where  it  is  duly  alleged  that  the  peti- 
tioner is  an  alien  corporation,*  it  is  the  better  practice  to  allege 
both. « 

(6)  As  to  Amount  in  Dispute,  —  Where  a  sufficient  amount  in 
dispute  is  clearly  shown  by  the  plaintiff's  pleading  on  file  it  need 
not   be  alleged  in  the   petition   for  removal.^     But  it  is  always 

1.  Shattuck   V.    North    British,   etc.,  374.     See  also  Rooker  v,  Crinkley,  113 

Ins.  Co..  58  Fed.   Rep.  610,  "  because  N.  Car.  73. 

in   legal    contemplation   its    residence  Undoubtedly  the  allegation  of  non- 

and  citizenship  can  only  be  in  the  state  residence,  like  that  of  alienage,  should 

or  country  by  the  laws  of  which  it  was  be   made   as  of  the  time  of  the  com- 

created,  although  it  may  have  an  office  mencement  of  the  suit  as  well  as  of  the 

and  do  business  in  other  states  whose  ttme  of  filing  the  petition.     See  supra^ 

laws    permit    it,"  followed  in    Wilcox,  pp.  305,  309. 

etc.,  Guano  Co.  z\  Phoenix  Ins.  Co.,  60  5.  Shattuck  v.    North   British,   etc.. 

Fed.    Rep.    929.     See   also   Frisbie   v,  Ins.  Co.,  58  Fed.  Rep.  610, 

Chesapeake,  etc.,  R.  Co.,  57  Fed.  Rep.  6.  See  supra^  p.  310.     Both  were  aU 

3,  where  the  court  said:     "It  would  leged  in  Robertson  v,  Scottish  Union, 

seem  that  an  averment  that  a  corpora-  etc.,  Ins.  Co.,  68  Fed.  Rep.  176. 

tion  had   been  created  by  the  laws  of  7.  Phoenix  L.  Ins.  Co.  v,  Saettel,  33 

another  state  would  necessarily  imply  Ohio  St.  280;  Building,  etc.,  Assoc,  v, 

that  it  was  a  nonresident  of  the  state  in  Cunningham,  92  Tex.  155. 

which  the  plaintiff  resided."     And  see  Where      the     plaintiff's     complaini 

Myers   v.  Murray,  43   Fed.  Rep.  695;  showed  affirmatively  that  the  value  of 

Koshland  v.  National  F.   Ins.  Co.,  31  (he  matter  in  controversy  exceeded  two 

Oregon  205.  thousand  dollars  it  was  held  that  the 

8.  See  supra^  p.  188.  cause  was  removable,  though  the  de- 

8.  Hirschl   v,  J.   I.  Case  Threshing  fendant's  petition  for  removal  simply 

Mach.  Co.,  42  Fed.  Rep.  Bo^.  per  Jus-  alleged  that  it  exceeded  five  hundred 

tice   Miller;    Overman    Wheel   Co.    7^.  dollars  in  value,  since  there  was  no  in- 

Pope  Mfg.  Co.,  46  Fed.  Rep.   577,  al-  consistency  between  these  statements, 

lowing  the  petition  to  be  amended  in  Reed   v.  Hardeman   County,  77  Tex. 

the   federal   court.     See   also  Scott  v.  167. 

Texas   Land,  etc.,  Co.,  41   Fed.  Rep.  It    Kiut  Afflrmatiyely  Appear  some- 

226;    Guinault  v.  Louisville,  etc.,    R.  where  in  the  record,  which  includes  the 

Co.,  42  La.  Ann.  52.     That  such  is  the  petition,  that  the  jurisdictional  amount 

practice,  see  Brown  v.  Murray,  43  Fed.  is  involved.     Keith    v.    Levi,   2   Fed. 

Rep.  617.  Rep.   743;    Strasburger  v,  Beecher,  44 

4L  Guarantee  Co.  of  North  America  Fed.  Rep.  214;  New  York,  etc..  Land 

V,  Lynchburg  First  Nat.  Bank,  95  Va.  Co.  v.  Martin,  (Tex.  Civ.  App.  1894)  25 

480;    Walker  v.  O'Neill,  38  Fed.  Rep.  S.  W.  Rep.  475.                                                                             j 
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advisable  to  allege  in  the  language  of  the  statute  ^  that  there  is 
in  the  suit  a  controversy  in  which  the  matter  in  dispute  exceeds, 
exclusive  of  interest  and  costs,  the  sum  or  value  of  two  thousand 
dollars;*  and  the  petition  must  show  that  the  requisite  aipount 
was  in  dispute  at  the  date  of  the  commencement  of  the  suit,  if 
that  fact  does  not  otherwise  appear  in  the  record.' 

(7)  S/wwing  Relative  Interests  of  Other  Parties,  —  In  a  petition 
for  removal  on  the  ground  of  diverse  citizenship  it  is  usual  to 
allege  that  parties  whose  presence  would  otherwise  prevent  a 
removal  are  formal,  nominal,  or  unnecessary,'*  or  that  they  are 
sham  parties  and  fraudulently  joined  for  the  purpose  of  prevent- 
ing a  removal.^  But  an  allegation  that  a  party  is  merely 
nominal  is  a  conclusion  of  law  and  cannot  overcome  the  facts 
stated  in  the  plaintiff's  pleading  and  the  nature  of  the  relief 
sought.*  If  the  right  of  removal  depends  upon  a  rearrangement 
of  the  parties  according  to  their  real  interests,*  it  is  the  better 
practice  to  insert  in  the  petition  for  removal  a  clear  allegation  of 
such  interests.^ 

1.  See  supra^  p.  267.  ers'   [ns.  Co.,  45  Fed.  Rep.  657,  a  suit 

2«  See  for  a  sufficient  averment,  for  the  specific  performance  of  a  con- 
Chambers  r.  McDougal,  42  Fed.  Rep.  tract  for  the  purchase  of  land  where 
696,  and  the  precedents  cited  supra^  p.  the  platntifiF's  complaint  was  silent  as 
303,  note  6.  to  the  value  of  the  land,  and  the  peti- 

In  Egan  v.  Chicago,  etc.,  R.  Co.,  53  tton  for  removal,  which  was  held  suffi- 
Fed.  Rep.  677,  the  petition  for  removal  cient,  averred  that  '*  the  matter 
stated  that  *'  your  petitioner,  who  is  involved  in  dispute  in  the  above-en- 
defendant  in  the  above-entitled  cause,  titled  action  exceeds,  exclusive  of 
respectfully  shows  to  this  honorable  costs,  the  sum  or  value  of  two  thou- 
court  that  the  matter  and  amount  in  sand  dollars." 

dispute  in  the  above-entitled  suit  ex-  ATermeat     lEaailettly     nntnie.  —  An 

ceeds,  exclusive  of  interest  and  costb,  averment  that  there  is  in  dispute  the 

the  sam  or  value  of  two  thousand  dol-  jurisdictional    amount    cannot    avail 

lars,"  etc.    The   plaintiff's  complaint  where  the   nature  of  the  proceeding 

asserted  a  claim  against  the  defendant  shows    it    to    be    manifestly     untrue, 

and  claimed  damages  in  the  sum  of  Caswell  v.  Caswell,  120  111.  382,  a  bill 

twenty-seven    thousand    dollars.      It  to  set  aside  a  decree  of  divorce, 

was  held  that  the  petition,  fairly  con-  S.  Kenyon   v.    Knipe,  46  Fed.  Rep. 

St  rued,  constituted  a  positive  averment  309,  where  the   jurisdictional  amount 

of  a  matter  in  dispute  of  the  jurisdic-  did  not  appear  in  the  pleadings  and 

tional  amount.  was  stated  in  the  petition  for  removal 

On  InfoimAtieB  and  Belief.  —  A  peti-  in  the  present  tense.     The  cause  was 

tion  for  removal  alleging  the  matter  in  remanded,  as  it  also  was  for  a  like  rea- 

conrroversy   to  be  **  of   the  sum  and  son  in  Strasborger  v.  Beecher,  44  Fed. 

value  of  over  two  thousand  dollars,  as  Rep.  209,  and  Back  v.  Sierra  Nevada 

petitioner  is  informed  and  verily  be-  Consol.  Min.  Co.^  Alb  Fed.  Rep.  673. 

Heves,"  if  the  record  elsewhere  does  4.  See  Chicago,  etc.,  R.  Co.  v.  Crane, 

not  aid  the  petition  in  its  statement  of  113  U.  S.  430;    Pond  v.  Sibley,  7  Fed. 

value,  is  insufficient.     New  York,  etc.,  Rep.    132,    19    Blaichf.    (U.    S.)    189; 

Land  Co.  v,  Martin,  (Tex.  Civ.  App,  Springer  v.  Sheets,  115  N.  Car.  375. 

1894)  25  S.  W.  Rep.  475.  6.  See  mpra,  p.  202. 

Aa  te  Averment  Bespeeting  Intereel.—  6.  Security  Co.   v.    Pratt,  65  Conn. 

Where  the  suit  as  brought  does  not  and  161;  Mayer  v,  Denver,  etc.,  R.  Co.,  41 

cannot  involve  a  question  of  interest.  Fed.  Rep.  724.     See  also  Security  Co. 

omission  of  the   word  "  interest "   in  v,  Pratt.  64  Fed.  Rep.  405. 

stating  the  amount  in  the  petition  for  7.  See  supra,  p.  205. 

removal  is  not  fatal.     Weber  v  Travel-  t.  If  the  fact  that  one  of  the  defeail- 
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(8)  As  to  Separable  Controversy.  —  In  a  suit  by  a  sole  plaintiff 
against  a  sole  defendant  no  mention  of  a  separable  controversy 
need  be  made  in  the  petition  for  removal.^  And  in  suits  against 
several  defendants,  if  a  removal  on  the  alleged  ground  of  diverse 
citizenship  alone  fails  for  insufficiency  of  the  petition  in  that 
behalf,  it  may  nevertheless  be  sustained  where  the  record  apart 
from  the  petition  affirmatively  shows  a  separable  controversy 
with  the  petitioning  defendant.'  Ordinarily  if  a  separable  con- 
troversy exists  it  is  disclosed  by  the  plaintiff's  pleading,  so  that 
a  general  averment  thereof  in  the  petition  for  removal  will 
suffice.'  But  such  an  averment  is  a  mere  legal  conclusion  or 
expression  of  opinion,*  and  where  the  pleadings  do  not  on  their 
face  show  a  separable  controversy  its  existence  must  be  averred 
in  the  petition  for  removal  by  a  statement  of  the  facts  from 
which  the  conclusion  arises.^ 

ants'  interest  is  on  the  same  side  with  "  and  that  your  petitioner  is  actually 

the   plaintiff  and  adverse  to  the  peti*  interested  in  such  controversy." 

tiooer  for  removal  becomes  important  For  precedents  of  such  general  aver* 

in   determining  the  right  of  removal,  ments.  see  Graves  v,  Coibin,  132  U.  S. 

the  fact  of  adverse  interest  should  be  579;  Sloane  t/.  Anderson,  117  U.  S.  277; 

distinctly  stated.    See  Security  Co.  v.  Rand  v.  Walker,  117  U.  S.  343;  Ay  res 

Pratt,   65   Conn.    161.     In    Huiton    v,  v.  Wiswall,  I12  U.  S.  189;    Shainwaid 

Joseph  Bancroft,  etc.,  Co.,  77  Fed.  Rep.  v.  Lewis,  108  U.  S.  160;  Winchester  v. 

481,  a  petition  for  removal  by  one  de-  Loud,  108  U.  S.  130;  Chicago,  etc.,  R. 

fendant  averred  that  the  controversy  Co.  v.  Crane,  113  U.  S.  430;  Warax  v. 

was  between  himself  on  one  side  and*  Cincinnati,  etc.,  R.  Co.,  72  Fed.  Rep. 

bis  codefendanton  the  other.    See  also  639;  Rich  v.  Gross,  29  Neb.  339. 

a  precedent  in  Springer  v.  Sheets.  115  4.  Anderson  v.  Bowers,  40  Fed.  Rep. 

N.  Car.  375.  708;  Clark  v,  Opdyke,  10  Hun  (N.  Y.) 

1.  Sharkey  v.  Port  Blakely  Mill  Co.,  383;  Levy  v.  O'Neil,  (C.  PI.  Spec.  T.) 

92  Fed.  Rep.  425.  holding  that  a  suit  14  Abb.  Pr.  N.  S.  (N.  Y.)  63;  Crane  v, 

between  single  parlies  0/ diverse  citizen-  Seitz,  30  Mich.  453. 

ship  on  several  causes  of  action  may  6.  Thus,  in  Anderson  v.  Bowers,  40 

be  removed  without  any  statement  of  a  Fed.  Rep.  708,  a  suit  was  brought  by 

separable  controversy  in  the  petition  taxpayers  against  county  officials  and 

for  removal.  resident    and    nonresident  holders  of 

8.  See     Merchants'     Nat.    Bank    v.  county  bonds  to  restrain  the  levy  of  a 

Thompson,  4  Fed.  Rep.  878,  cited  i7f/ra,  tax  for  their  collection  and  to  cancel 

I.  23.  e.  Prayer  for  Removal,  the   bonds    as    illegally  issued.     The 

If  All  the Itofondants Unite  la  a  Petition  petition  for  removal  by  a  nonresident 

lor  Semotal  showing  by  its  allegations  holder  of  bonds  averred  that  "  the  at- 

that  one  of  them  is  a  citizen  of  the  tack  upon  the  said  bonds  of  this  peti- 

same  slate  as  the  plaintiff,  it  seems  that  tioner  is  entirely  distinct  and  different 

a  removal  cannot  be  had  on  the  ground  from  the  attack  upon  the  bonds  of  each 

of  a  separable  controversy  with  a  part  of  the  other  defendants,  and  that  the 

of  the  defendants  unless  the  appropri-  defense,  therefore,  is  likewise  entirely 

ate  allegation  thereof  is  made.     Smith  distinct  and  different,  and  the  whole 

V.  Horton,  7  Fed.  Rep.  270.  controversy  between  the  plaintiffs  and 

8.  Prioedtnts.  —  A  general  averment  this  petitioner  is  entirely  distinct  and 

following  the  language  of  the  statute  different  from  that  between  the  plain- 

would   be,  in  substance,  after  stating  tiffs  and  each  of  said    ♦    •    ♦^    parties 

the  citizenship  of  the  parties,  together  defendant."    It  was  held  that  this  aver- 

with  the  nonresidence  of  the  defend-  ment  would  not  sustain  a  removal  upon 

ant,  that  "  in  said  suit  there  is  a  contro-  the  ground  of  a  separable  controversy 

▼ersy  which  is  wholly  between  citizens  between  the  plaintiff  and  the  petitioner 

of  different  states,  namely  between,"  arising  out  of  the  fact,  not  shown  by 

etc.,   specifying    the    parties    thereto,  the  pleadings,  that  the  bonds  held  by 
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(9)  As  to  Federal  Question.  —  In  a  petition  for  removal  on  the 
ground  of  a  federal  question  under  the  Act  of  1875,  it  was  neces- 
sary for  the  petitioner  to  set  forth  the  facts  constituting  the 
alleged  federal  question,  at  least  where  they  did  not  affirmatively 
appear  in  the  pleadings  of  the  parties.*  Since  the  Act  of  1887- 
1888,  the  federal  question  must  appear  on  the  face  of  the  plain- 
tiff's pleading  and  cannot  be  shown  by  allegations  in  the  petition 
for  removal  alone.*  Therefore  it  would  seem  to  be  wholly 
unnecessary  for  the  defendant  to  make  any  averment  in  his  peti- 
tion for  removal  other  than  a  general  statement  that  the  suit 
arises  under  the  Constitution  or  laws  of  the  United  States,  as 
appears  by  the  plaintiff's  pleading.  If  the  defendant  seeks  a 
removal  on  the  specific  ground  that  it  is  a  federal  corporation, 
or  that  he  is  sued  as  a  receiver  appointed  by  a  federal  court,  or 
a  receiver  of  a  national  bank,  it  is  proper  and  customary  to  allege 
the  fact  of  incorporation  by  Act  of  Congress  or  appointment  as  a 
receiver.* 

the  petitioner  were  of  a  different  series  Another  party,  stating  that  he  was  the 

or  issue  from  those  held  by  the  other  owner  of  the  land,  was  allowed  to  in- 

defendants.     See  further  as  to  the  im-  tervene  as  a  codefendant,  and  he  there- 

portance  of  specificaliy  claiming    re-  upon  filed  a  petition  for  removal  which 

moval  on   the  ground  of  a  separable  contained  no  allegation  concerning  his 

controversy,  Sharkey  v.  Port  Blakely  relation   to  the   other  defendant,  who 

Mill  Co.,  92  Fed.  Rep.  428,  where  the  did  not  join  in  the  petition  for  removal, 

court  said:     "Such  a  case  cannot  be  It   was  held  on  a- motion  to   remand 

properly   removed  or  brought   within'  that  the  cause  could  not  be  retained  in 

the  jurisdiction  of  a  Circuit  Court  of  the  federal  court  on  the  contention  that 

the  United  Slates,  if  the  petition  fails  the  original  defendant  was  the  tenant 

to  set  forth  the  separable  controversy."  of  the  intervening  petitioner,  and  that. 

And   see  also  Winnemans  v.  Edging-  therefore,  the  latter  had  a  separable 

ton,  27  Fed.  Rep.  325;  Security  Co.  v,  controversy  with  the  plaintiff. 

Pratt,  65  Conn.  161;  Crane  v.  Seitz,  30  On  Appeal  or  Error  instate  Conrt. —  In 

Mich.  453.  Young  v.  Oakes,  104  Ga.  62.  the  peti- 

In  Connell  v.  Smiley,  156  U.  S.  335,  tion  for  removal  was  based  on  the 
a  bill  against  a  single  defendant  to  ground  of  diverse  citizenship.  On 
quiet  title  to  land,  other  defendants  error  to  the  judgment,  after  denying 
intervened  and  filed  a  petition  for  the  petition,  the  Supreme  Court  de- 
removal,  alleging  as  to  a  sepaiable  clined  to  consider  whether  there  was  a 
controversy  only  that  "  each  of  said  separable  controversy,  because  it  was 
parties  own  and  claim  separate  and  not  alleged  as  a  ground  of  removal, 
distinct  portiDns  of  said  land."  On  1.  Gibbs  v.  Crandall,  120  U.  S.  105; 
objection  made  for  the  first  time  on  Trafton  «/.  Nougues,  4Sawy.  (U.S.)i78. 
appeal,  it  was  held  that  though  the  pe-  2.  See  supra^  pp.  299,  300. 
tition  **  left  much  to  be  desired  in  the  3.  See  Supreme  Lodge,  etc.,  v,  Wil- 
way  of  fulness  and  accuracy,  it  set  up  son,  66  Fed.  Rep.  785;  Texas,  etc.,  R. 
a  separable  controversy;"  but  the  court  Co.  v.  Kirk,  115  U.  S.  2;  Ellis  v.  Atlan- 
was  evidently  of  opinion  that  the  bet-  tic,  etc.,  R.  Co.,  134  Mass.  338;  Sulli- 
ter  practice  would  have  been  to  set  van  v.  Barnard,  81  Fed.  Rep.  886. 
forth  the  character  of  the  defendants'  Preeedents  of  Petition!.  —  For  the  text 
claims,  as,  for  instance,  whether  they  of  a  petition  for  removal  by  a  receiver 
were  bona  fide  purchasers  without  no-  of  a  national  bank,  see  Speckart  v.  Ger- 
tice,  etc.  man  Nat.  Bank,  85  Fed.  Rep.  14.     For 

In  Allin  v.  Rjobinson,  i   Dill.  (U.  S.)  the  substance  of  a  petition  by  a  receiver 

119,  a  petition  for  removal  under  the  appointed  by  a  federal  court  and  sued 

"  separable  controversy  "  Act  of  1866,  for  death  by  wrongful  act,  see  Louis- 

an     action    of     ejectment    had     been  ville  Southern  R.  Co.  v.  Tucker,  (Ky. 

brought    against  a  single   defendant.  1899)  49  S.  W.  Rep.  314. 
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(lo)  As  to  Filing  of  Bond.  —  It  is  usual  to  state  in  the  petition 
for  removal  that  the  petitioner  has  made  and  filed  therewith  a 
bond  with  good  and  sufficient  surety  conditioned  as  the  statute 
requires.* 

(i  i)  As  to  Time  of  Filing  Petition.  —  It  is  usual  to  make  an 
express  averment  that  the  petition  is  filed  within  the  time  pre- 
scribed by  the  removal  act.*  And  where  the  time  for  removal 
has  apparently  expired,  it  is  at  least  eminently  proper  to  state 
the  special  circumstances,  if  any  there  be,  which  avoid  the  bar  of 
the  statute.' 

d.  Joinder   of  Several   Grounds.  —  Several  grounds  of 

removal  are  frequently  alleged  in  the  same  petition,'*  and  the 
insufficiency  of  one  alleged  ground  of  removal  is  no  prejudice  to 
removal  on  another  alleged  ground.* 

e.  Prayer  for  Removal  —  in  General. — The  petition  should 
contain  a  prayer  for  the  removal  of  the  cause  •  into  the  federal 
Circuit  Court  to  be  held  in  the  district  where  the  suit  is  pending."^ 

1.  See  precedents  cited  supra^  p.  303.     fully  and  distinctly  alleged  in  the  peti- 
Thus,  in   Probst  v,  Co  wen,  91   Fed.     tion   for  removal.     See   also  Chicago, 

Rep.  930,  where  no  special  bail  was  re-  etc.,   R.   Co.   v.   Welch,  44  Iowa  665; 

quired,  the  petition  for  removal  stated  Warner  v,    Pennsylvania    R.    Co.,    6 

that  **  your  petitioners  have  made  and  Hun  (N.  Y.)  199. 

herewith   tile  a  bond,   with  good  and  In    King  v.  Worthington,  104  U.  S. 

sufficient  surety,  for  their  entering  in  47,  an  application  for  removal  under 

the   said   Circuit  Court  of  the  United  the  Act  of  1875,  a  decree  having  been 

States  for  the  district  of  Ohio  afore-  rendered  and  reversed  and  the  cause 

said,  on  the  firsi  day  of  the  next  ses-  remanded  for  a  rehearing,  the  petition 

sion,  a  copy  of  the  record   in  this  suit,  alleged  that  the  then  current  term  of 

and  for  paying  all  costs  that  may  be  the  court  was  the  first  term  at  which  it 

awarded  by  the  said  Circuit  Court,  if  could  have  been  tried  after  docketing 

said  court  shall  hold  that  (his  suit  was  the  cause  in  the  trial  court, 

wrongfully    or    improperly     removed  4.  See  Houser  v.  Clayton,  3  Woods 

thereto."  (U.  S.)  273;    and  there  are  numerous 

2.  La   Mothe  Mfg.  Co.  v.   National  other  cases. 

Tube  Works  Co.,   15  Blatchf.  (U.  S.)  6.  Shattuck   v.   North   British,   etc., 

435.  Ins.  Co.,  58  Fed.  Rep.  609. 

"  Your  petitioner  now.    before    the  6.  People    v,   Superior    Ct.,   34    III. 

time  when  it  is  required  by  the  laws  of  357.     See  the  precedents  cited  supra^ 

this  state  or  the  rules  of  this  court  to  p.  303,  note  6. 

answer  or  plead  to  the  declaration  or  7.  The  Act  of    1887-1888,    24   U.    S. 

complaint  of    plaintiff,    files    this    its  Stat,  at  L.  552,  c.  373,  25  U.  S.  Stat,  at 

petition  in    this  suit  for   the  removal  L.  433,  c.  866.  provides  for  a  petition 

of  the  same,**  etc.,  was  the  language  of  "  for  (he  removal  of  such  suit  into  the 

the  petition  in  Texas,  etc.,  R.  Co.  v.  Circuit  Court  to  be  held  in  the  district 

Bloom    85   Tex.  283,  and  closely   fol-  where  such  suit  is  pending." 

lows  the  language  of  the  removal  stat-  Designatioii    of   Wrong    Diftrict.  —  A 

uie  in  respect  of  the  time  for  filing  the  prayer  for  removal   into    the    Circuit 

petition.  Court  for  a  designated  district  which 

8.  Thus,  in  Powers  v.  Chesapeake,  does    not    exist    is    fatally    defective, 

etc.,   R.  Co.,  169  U.  S.  102,  where  the  Exp.  Groom,  40  Ala.  731. 

cause   became  removable  during  the  Effect    of    Imgularity.  —  A    petition 

progress  of  the  suit  and  the  petition  praying  for  removal  to  the  next  Cir- 

for  removal   was  filed   after  the   time  cuit    or    District  Court,  etc.,   and   an 

for   removing   the   suit    as  originally  order  granting  such   petition,  though 

brought  had  elapsed,  the  facts  justify-  irregular,  will  not  necessitate  a  remand 

ing   the    removal    at   that  time   were  of  the  cause.     McVaughterz/.  CassUy,4 
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The  prayer  must  not  be  in  the  alternative,*  nor  multifarious.* 
It  is  not  necessary  to  specify  the  statute  or  section  under  which 
removal  is  sought.' 

Erronaons  Reference  to  Statate  or  Oroand  for  Semoval.  —  Where  the  peti- 
tion refers  to  the  wrong  statute  instating  the  ground  for  removal 

it  will  be  sustained  if  the  facts  stated  show  that  the  petitioner 

may  remove  the  suit  under  a  different  statute;*  nor  is  the 
efficacy  of  the  petition  impaired  by  assigning  a  wrong  ground  for 
removal  *  or  by  invoking  as  authority  for  the  removal  statutes 

McLean  (U.  S.)  351,  where  a  motion  to  4.  Dart  v.  Walker.  (C.  PI.  Gen,  T.)  43 

remand  was  overruled  **  as  there  can  How.   Pr.  (N.   Y.)  29,  4  Daly  (N.  V.) 

be  no  uncertainty  or  surprise  by  the  188;  Norris  v.  Mineral  Point  Tunnel,  7 

other  party.     *    *    *    As  the  District  Fed,  Rep,  272,  19  Blaichf.  (U.  S.)20i; 

Court  has  no  jurisdiction,  the  removal  Kaeiser  v.  Illinois  Cent.  R.  Co.,  6  Fed. 

could  only  be  to  the  Circuit  Court."  Rep.  4.     See  also  Goodrich  v.  Hunton, 

In  Wilcox,  etc.,  Guano  Co.  v.  Pboe*  29  La.  Ann.  373. 

nix  Ins.  Co.,  60  Fed.   Rep.   933,   the  5.  Aveimeiiti  Treated  m  SnrpIoMg*— 

court  said:  *'  The  next  point  is  that  the  Averments  of  Separable  Controversy,  — 

petition  is  for  the  removal  into  the  Cir-  It    is    immaterial    that    a   lemoval   is 

cuit  Court  of  the  United  States  for  the  claimed  on  the  ground  of  a  separable 

eastern    district   of    South    Carolina,  controversy,  where  the  petition  is  sufB- 

Strictly,  it  should  have  been  into  the  cient  for  removal  on  the  ground  of  di- 

district  of  South  Carolina,  the  Circuit  verse  citizenship  alone.     Shaliuck  v. 

Court    having    jurisdiction    over    the  North  British,  etc.,  Ins.  Co.,  58  Fed. 

whole  district  of  South  Carolina.     But  Rep.  610. 

the  plaintiffs  themselves  have  filed  the  Averments  of  Prejudice  or  Local  Injln* 

record,  and  have  made  their  motions  ence,  —  Under  the  former  removal  act 

in   this  court.     They   have  not    been  a  petition  for  removal  on  the  ground 

misled.     The    record    is    here.      The  of  prejudice  or  local  influence  filed  in 

court  has  been  asked  by  the  plaintiffs  the  state  court,  it  insufficient  for  want 

to    take    cognizance    and   jurisdiction  of  an  affidavit,  was  effectual  to  remove 

over  it.     The  defendants  have  fulfilled  the  suit  on  the  ground  of  diverse  citi- 

one  of  the  conditions,  the  main  condi-  zenship  where  it  was  filed  in  time  and 

tion,    of    the    bond.     The   defendants  contained  the  proper  allegations,   the 

have  also  submitted  themselves  to  the  statements  as  to  piejudice,  etc.,  being 

jurisdiction,  and   the  addition   of  the  rejected     as     surplusage.       RemoviS 

word  '  eastern  '  will  be  treated  as  sur-  Cases,  100  U.  S.  471. 

plusage."  In  Burnham  v.  Chicago, etc.,  R.  Co., 

1.  Alternative  Frayer,  —  A  petition  4  Dill.  (U.  S.)  503,  the  case  had  been 
praying  for  removal  in  case  the  court  removed  by  the  plaintiff  under  (he  Act 
should  overrule  a  motion  to  dismiss  of  1867,  on  the  ground  of  prejudice  or 
and  a  plea  in  abatement  theretofore  local  influence.  On  a  motion  to  re- 
filed  was  held  insufficient.  Manning  mand  it  was  contended  that  the  cause 
V,  Amy,  140  U.  S.  137.  was   not    removable   on    that    ground 

2.  Kvltlfarieus  Fstitien.  —  Thus,  in  since  some  of  the  defendants  were  resi- 
Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  36  dents  of  the  state  where  the  suit  was 
S.  Car.  213,  Che  defendant  sought  by  a  brought.  But  it  appeared  by  the  peti- 
single  petition  to  consolidate  several  tion  for  removal  and  other  parts  of  the 
causes  brought  against  him  by  the  record  that  the  petitioner  for  removal 
same  plaintiff  and  prayed  for  a  removal  had  a  separable  controversy  under  the 
of  all  of  them.  In  one  of  them  the  Act  of  1875,  and  the  motion  to  remand 
amount  in  controversy  was  insufficient,  was  denied. 

and  the  petition  for  removal  was  prop-  AveraMsts  «f  Divem  Citisei»ldp  Alone, 

eriy  denied  as  to  both,  since  the  court  —  It  has  been  held  that  if  a  petition 

could  not  know  that  the  petitioner  de-  for   removal  is  based   upon   the    sole 

sired  either  to  be  removed  without  the  ground  of  diverse  citizenship,  the  juris- 

otfaer,  diction  of  tbe  federal  court  will  be  sus- 

%^  Good  rich  V,  Hun  ton,  29  La.  Ann.  tained  if  the  record  shows  a  separable 

375.  controversy  between  the  petitioner  a&d 
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which  have  been  repealed,^  if  the  petition  discloses  a  sufficient 
ground  and  conforms  in  every  essential  particular  to  the  law  in 
force  at  the  time. 

In  Semovale  for  lepurable  Controversy.  —  In  petitions  for  removal  on 
the  ground  of  a  separable  controversy  the  petitioner  should  not 
limit  his  prayer  for  removal  to  the  transfer  of  his  part  of  the  suit.* 

/.  Signature.  —  Petitions  are  usually  signed,*  but  it  is  not 
necessary  that  a  petition  for  removal  be  signed  by  the  petitioner  in 
person ;  *  it  may  be  and  usually  is  signed  by  an  attorney  •  or 
authorized  agent.*  Objection  that  the  petition  was  unsigned  is 
waived  if  not  taken  in  the  state  court.*^ 

If  Some  of  the  Petitionen  Are  Kot  Purtiee  to  the  Bolt  their  names  may  be 

the  plaintiff.     Merchants'   Nat.   Bank  been  remanded  solely  on  the  ground 

tf.  Thompson,  4  Fed.  Rep.  878,  where  of  the  irregularity;  to  which  point  see 

the  court  said:  "  I  understand  the  law  also  Chambers    v.   Holland,    11    Fed. 

to  be  that  if  upon  the  whole  record  the  Rep.  209. 

jurisdiction  of  the  court  can  be  sas-  8.  See  article  Petitions,  vol.  16,  p. 

tained,  the  cause  will  not  be  remanded  516. 

for  such  a  misconception  in  the  peti-  4.  Dennis    v.    Alachua    County,     3 

tion.'*     Citing  Osgood  v.  Chicago,  etc.,  Woods  (U.  S.)  683. 

R.  Co.,  6  Biss.  (U.  S.)  330;  and  Ruck-  By  Mark.  —  In  Neal  r.  Delaware,  103 

man  v.   Ruckman,    i   Fed.    Rep.  591,  U.   S.  373,  the  petitioner  for  removal 

where  the  court  said:    "  The  question  signed  the  petition  by  his  mark. 

in  this  court  is  not  whether  the  counsel  5.  Dennis     v.    Alachua    County,    3 

for  the    petitioners  comprehends   and  Woods  (U.  S.)  683;  Cooke  v.  Seligman, 

assigns   the   true   reasons   for  the  re-  7  Fed.  Rep.  266:  Shaft  v.  Phoenix  Mut. 

nioval,  but  whether  the  whole  record  L.  Ins.  Co.,  67  N.  Y.  547;  Vandevoort 

reveals  a  case  over  which  the  court  has  v.   Palmer,  4  Duer  (N.  Y.)  677.     See 

jurisdiction."      Compare  Ruckman    v.  also  Bell  v,  Lycoming  Ins.  Co.,  3  Hun 

Palisade  Land  Co.,  i  Fed.  Rep.  370.  (N.  Y.)  410,  6'Thomp.  &  C.  (N.  Y.)  54, 

1.  Stanley  v.  Chicago,  etc.,  R.  Co.,  and  the  precedents  of  petitions  for  re- 

62  Mo.  508;  Canal,  etc..  Streets  R.  Co.  moval  cited  supra,  p.  303,  note  6. 

V.  Hart,  114  U.  S.  660.    Compare  Kelly  v.  Under  the  Act  of  1789,  in  one  of  the 

Houghton,  9  Sawy.  (U.  S.)  19,  23  Fed.  early  cases  it  was  held  that  a  petition 

Rep.  417,  where  one  of  the   grounds  signed  by  the  applicant's  attorney  was 

upon  which  the  cause  was  remanded  insufficient.     Kirkpatrick  v.   Hopkins, 

was  that  the  petition  for  removal  was  2  Miles  (Pa.)  277. 

based  upon  and  in  express  terms  lim-  6.  Bignatare  for  Corporation.  —  A  peti- 
ited  to  a  statute  not  in  force  at  the  tion  in  behalf  of  a  nonresident  corpora- 
time,  tion,  filed  by  an  attorney,  and  signed 

S.  If  he  has  a  right  of  removal  the  by  the  resident  general  agent  of  the 

entire  suit  is  removed,  not  a  part  of  it.  corporation,  with  an  affidavit  attached 

See  supra,  p.  232.  showing  affirmatively  the  authority  of 

It  was  held  in  Clark  v.  Chicago,  etc.,  the  agent,  was  pronounced  amply  suffi- 
R.  Co.,  II  Fed.  Rep  355,  that  where  cient  in  Bell  v.  Lycoming  F.  Ins.  Co., 
the  petition  for  removal  embraced  all  3  Hun  (N.  Y.)  410,  6  Thomp.  &  C.  (N. 
the  jurisdictional  facts  sufficient  to  au-  Y.)  54,  where  the  court  said:  "  Though 
thorize  a  removal  under  the  separable  it  may  be  better  in  cases  of  this  kind 
controversy  clause  of  the  removal  act,  that  the  petition  should  be  executed 
the  prayer  that'*  this  cause  be  removed  by  the  principal  officers  of  the  com- 
as against  your  petitioner,"  was  not  pany,  yet  after  all  they  are  onlv  agents 
such  an  irregularity  as  to  require  the  of  a  higher  position.*'  In  Weeks  v, 
federal  court  to  remand  the  cause.  Billings,  55  N.  H.  372,  the  petition  by 
See  also  Northern  Pac.  Terminal  Co.  a  corporation  was  signed  by  its  presi- 
V,  Lowenberg,  18  Fed.  Rep.  339.     But  dent. 

in    Atlantic,   etc.,   Fertilizing    Co.    v.  7.  Removal   Cases,    100   U.   S.    471, 

Carter,  4  Hughes  (U.  S.)  217,  88  Fed.  holding  that   the  objection   might  be 

Rep.  707,  the  cause  appears  to  have  cured  by  amendment. 
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rejected  as  surplusage  and  the  petition  will  stand  in  legal  effect 
as  the  petition  of  the  others.* 

g.  Verification  —  Keoestity.  —  The  removal  act  requires  the 
application  for  removal  to  be  made  by  petition.*  Applications 
to  a  court  by  petition  are  generally  verified,^  and  accordingly  it 
is  the  common  practice  to  verify  a  petition  for  removal.*     It  is 

also  distinctly  reconmiended   as  the  better  practice.*     But  it  is 

settled  beyond  dispute  that  no  verification  is  necessary  to  the 
sufficiency  of  the  petition.* 

1.  Removal  Cases,  loo  U.  S.  471.  Ins.   Co..   107   N.   Car.   192;    Robb  v. 

8.  Act  of  1887-1888,  24  U.  S.  Stat,  at  Parker.  3  S.  Car.  61;  Edgerton  v.  Gil- 

L.  552,  c.  373;  25  U.  S.  Stat,  at  L.  433,  pin,  3  Woods  (U.   S.)  279,   a  case  re- 

c.  866.  moved  from  Texas;  Blum  v.  Thomas, 

8.  See  article  Petitions,  vol.  16,  p.  60  Tex.  159;  Kennedy  v,  Ehlen,  31  W. 

517;  Shaft  V.  Phoenix  Mut.  L.  Ins.  Co.,  Va.  548;  Mead  v.  Walker,  15  Wis.  499. 

67  N.  Y.  547.  Formi  of  Verification  will  be  found  in 

4.  Petitions  for  removal  were  veri-  Kaeiser  v.  Illinois  Cent.  R.  Co.,  6 
fied  in  the  following  cases:  Graves  v.  Fed.  Rep.  2;  De  Camp  v.  New  Jersey 
Corbin,  132  U.  S.  579,  and  Louisville,  Mut.  L.  Ins.  Co.,  2  Sweeny  (N.  V.)  483, 
etc.,  R.  Co.  V,  Wangelin,  132  U.  S.  600,  where  the  affidavit  is  set  forth  in  full, 
cases  removed  from  Illittois;  Hartford  6.  Not  to  verify  the  petition  is 
F.  Ins.  Co.  V.  Vanduzor,  49  111.  491;  *'  contrary  to  good  practice."  Per 
Empire  Transp.  Co.  r.  Richards,  88  111.  Fuller,  C.  J.,  in  Kansas  City,  etc.,  R. 
405:  Whiteley  Malleable  Castings  Co.  Co.  v.  Daughtry,  138  U.  S.  303. 
V.  Sterlingworth  R.  Supply  Co.,  83  "  It  is  eminently  proper  that  the 
Fed.  Rep.  853,  a  case  removed  from  petition  should  be  verified."  /*^r  Jus- 
Jndiana;  Combs  v.  Nelson,  91  Ind.  tice  Bradley  in  Houser  v.  Clayton,  3 
124;  Kaeiser  v.  Illinois  Cent.  R.  Co.,  6  Woods  (U.  S.)  277.  See  also  Chamber- 
Fed.  Rep.  2,  a  case  removed  from  lain  v.  American  Nat.  L.,  etc.,  Co.,  11 
Iowa;  Treadway  v,  Chicago,  etc.,  R.  Hun  (N.  Y.)  370. 

Co.,  21  Iowa  354;  Ohle  v.  Chicago,  6.  Osgood  v.  Chicago,  etc.,  R.  Co  , 
etc.,  R.  Co.,  64  Iowa  600;  Hardwick  v,  6  Bips.  (U.  S.)  336;  Connor  v.  Scott,  4 
Kean,  95  Ky.  565;  Guinault  t*.  Louis-  Dill.  (U.  S.)  243;  Allen  v.  Ryerson,  2 
ville,  etc.,  R.  Co.,  42  La.  Ann.  52,  41  Dill.  (U.  S.)  501;  Sweeney  v.  Coffin, 
La.  Ann.  571;  Stoker  v.  Leavenworth,  i  Dill.  (U.  S)  73;  Houser  t/.  Clayton, 
7  La.  390;  Baron  v.  Kingsland,  5  La.  3  Woods  (U.  S.)277;  ifx^.  Grimball,  61 
378;  Bondurant  v,  Watson,  103  U.  S.  Ala.  607;  People  v,  Superior  Ct.,  34 
284,  a  case  removed  from  Louisiana;  111.  357;  Tunstall  v.  Madison,  30  La. 
Oakey  v  Commercial,  etc..  Bank,  14  Ann.  471;  Guinault  v,  Louisville,  etc.. 
La.  515;  Ellis  V.  Atlantic,  etc.,  R.  Co.,  R.  Co.,  42  La  Ann.  52:  Shaftr.  Phoenix 
134  Mass.  339,  where  the  petition  was  Mut.  L.  Ins.  Co.,  67  N.  Y.  544:  South- 
verified  by  the  president  of  the  defend-  ern  Pac.  R.  Co.  v,  Harrison,  73  Tex. 
ant  corporation;    Trester  z\    Missouri  106. 

Pac.   R.  Co.,  23  Neb.   245;  Weeks  v.  **  There  is  nothing  in  the  thing  itself 

Killings,  55  N.  H.  372:  Yulee  t'.  Vose,  [the  petition],  nor  in  the  naming  of  it 

99  U.  S.  541,  a  case  removed  from  New  by  its  name  alone  in  a  statute,  which 

York;  Holden  v,  Putnam  F.  Ins.  Co.,  demands  that  it  should  be  verified." 

46  N.  Y.  5:  Miller  v.  Kent.  (Supm.  Ct.)  Shaft  v.  Phoenix  Mut.  L.  Ins.  Co.,  67 

60  How.  Pr.  (N.  Y.)  456;  Barrowclifle  N.  Y.  547. 

V.   La  Caisse  Generate,  etc.,  (Marine  ITnder  the  Act  of  1789  it  was  held  in  a 

Ct.)  58  How.  Pr.  (N.  Y.)  131,  i  City  Ct.  few  cases  that  verification  was  neces- 

(N.  Y.)  151;    Chatham   Nat.    Bank  v.  sary.     Ogden  v.  Baker,  13  N.  J.  L.  75, 

Merchants'  Nat.  Bank,  i   Hun  (N.  Y.)  quoted  with  approval  in   Robinson  r. 

702,  4  Thomp.  &  C.  (N.  Y.)  196:  Jack-  Potter,  43  N.  H.  194.     Contra,  Osgood 

son   V.   Stiles,   4  Johns.   (N.   Y.)  493;  v.  Chicago,  etc.,  R,  Co.,  6  Biss.  (U.  S.) 

Livingston  v.  Gibbons,  4  Johns.   Ch.  336.     Verification  was  the  general  prac- 

(N.  Y.)95;  Herndon  v.  i£tna  Ins.  Co.,  tice.     So  stated  in  Sweeney  r.  Coffin, 

107  N.  Car.  195;  Rooker  V.  Crinkley,  i  Dill.  (U.  S.)  75,  and  People  r.  Superior 

113  N.  Car.  73;  Herndon  r,  Lancashire  Ct.,   34   III.   357.     "  The  petition  wi^s 
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SnfleieBoj.  —  Even  if  it  were  essential,  a  verification  by 
attorney  *  or  agent  *  would  suffice. 

Walvtr.  —  Nor  could  verification  be  a  jurisdictional  requisite 
and  not  subject  to  waiver.* 

24.  Hotice  of  Application.  —  Notice  of  the  application  is  fre- 
quently  given  *  and  has  been  recommended  as  the  better  prac- 
tice; *  but  none  is  necessary  under  the  Act  of  1887-1888,  nor  was 
it  required  by  the  earlier  removal  acts ;  •  and  a  rule  of  practice 

sworn  to,  which  seems  to  be  the  method  adoption  of  the  rule  in  this  court  not  to 
contemplated  by  the  act."  Kennedy  grant  an  order  of  removal  without  no- 
V,  Woolfolk,  I  Overt.  (Tenn.)454.  In  ticeor  on  order  to  show  cause;"  Knick- 
Ogden  V.  Baker,  13  N.  J.  L.  75,  the  erbocker  L.  Ins.  Co.  v.  Gorbach,  70  Pa. 
court  called  for  an  affidavit  or  other  St.  151;  Allegheny  County  v,  Cleve- 
verification  of  the  facts  stated  in  the  land,  etc.,  R.  Co.,  51  Pa.  St.  228;  Gil- 
petition,  and  referred,  in  order  to  show  lespie  v.  Jamieson,  12  Phila.  (Pa.)  176, 
the  practice,  to  the  following  cases,  in  34  Leg.  Int.  (Pa.)  58;  Kulp  v.  Ricketts, 
all  of  which  an  affidavit  accompanied  5  Phila.  (Pa.)  305;  Northern  Pac.  Co.  v, 
the  petition:  Respublica  7'.  Cobbet,  McMullen,  86  Wis.  503,  where  *' copies 
3  DaU.  (Pa.)  467;  Rush  v.  Cobbet,  2  of  the  petition,  bond,  and  notice  of 
Yeates  (Pa.)  275;  Corp  z\  Vermilye,  3  motion  for  removal  order  were  person- 
Johns.  (M.  Y.)i45;  North  River  Steam  ally  served  upon  the  plaintiff's  attor- 
Boat  Co.  V.  Hoffman,  5  Johns.  Ch.  (N.  neys  and  their  admission  indorsed 
Y.)  300;  Johnson  v.  Gelston,  3  N.  J.  L.  thereon." 
245.  For  a  Precedent  of  Notice  see  Robb  v, 

1.  Guinault  v.  Louisville,  etc.,  R.  Parker,  3  S.  Car.  62,  where  the  order 
Co.,  42  La.  Ann.  52;  Wormser  v.  Dahl-  to  show  cause  is  given  in  full. 

man.  16  Blatchf.  (U.  S.)  319,  57  How.  5.  **  The  more  commendable  practice 

Pr.  (N.  Y.)  2S6.  would  be  to  give  notice  of  the  applica- 

2.  Vandevoort  v.  Palmer,  4  Duer  (N.  tion  and  in  that  manner  avoid  all  pos- 
Y.)678;  Rosen6eld  v.  Adams  Express  sibility  of  future  dissensions  and  mis- 
Co.,  21  La.  Ann.  233,  holding  that  understandings."  Erisman  v,  Pidcock, 
verification  by  the  superintendent  of  (Supm.  Ct.  Spec.  T.)»62  How.  Pr.  (N. 
the  petitioning  corporation   was  suffi-  Y.)  329. 

cient.  6.  Creagh  v.  Equitable  L.  Assur.  Soc, 

3.  The  absence  of  verification  of  the  83  Fed.  Rep.  850;  Chiatovich  v.  Han- 
petition  would  be  at  most  only  an  in-  chett,  78  Fed.  Rep.  193;  Noble  v,  Mas- 
formality  which  would  be  waived  if  sachusetts  Ben.  Assoc,  48  Fed.  Rep. 
not  made  a  ground  of  objection  in  a  33S;  Strasburger  v.  Beecher,  44  Fed. 
motion  to  remand  in  the  fedetal  court.  Rep.  209;  Young  v.  Merchants'  Ins. 
Canal,  etc..  Streets  R.  Co.  v.  Hart,  114  Co.,  29  Fed.  Rep.  274;  Stevens  v. 
U.  S.  660.  Richardson,  9  Fed.   Rep.   194  (Second 

An   objection   is   not  tenable   when  Circuit),    where   the   court  said:     "  It 

raised   for  the   first  time  in  the  state  has  always  been  held  in  this  court  that 

court  of  last  resort  on  appeal  from  a  no    notice    was     necessary;"     Cooke 

judgment  rendered  after  denial  of  a  v.  Seligman,  7   Fed.  Rep.  267;    Wehl 

petition  for  removal.     Pacific  R.    Re-  v.     Wald,     17     Blatchf.    (U.    S.)    346 

moval  Cases,  115  U.  S.  17.  (Second     Circuit),     where     the    court 

4.  In  the  following  cases  notice  was  said:  "If  as  matter  of  discretion 
given:  La  Page  v.  Day,  74  Fed.  Rep.  a  state  court  can  or  does  require 
977;  New  Orleans  v.  Sheppard,  10  La.  notice  in  any  case  of  removal,  such 
Ann.  268;  Butferfield  v.  Home  Ins.  Co.,  notice  was  dispensed  with  in  this  case 
14  Minn.  310;  Yulee  v.  Vose,  99  U.  S.  by  the  state  court;  and  the  matter  being 
541,  a  case  removed  from  Sf^w  York;  one  of  practice,  it  is  for  the  state  court 
Clark  V,  Opdyke,  10  Hun  (N.  Y.)  383;  to  regulate  its  own  practice,  and  this 
Cooke  V,  State  Nat.  Bank,  i  Lans.  (N.  court  will  not  review  such  a  ques- 
V.)  495;  Disbrow  ^.  Drigg^,  (N.  Y.  tion;"  Wormser  v.  Dahlman,  i6 
Super.  Ct.  Spec.  T.)  8  Abb.  Pr.  (N.  Y.)  Blatchf.  (U.  S.)  319,  57  How.  Pr.  (N. 
305,  note,  where  the  court  said  that  Y.)  286;  Fisk  v.  Union  Pac.  R.  Co..  8 
sqany  considerations  "  have  led  to  the  Blatchf.  (U.  S.)  243,  10  Abb.  Pr.  N.  S, 
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in  the  state  court  requiring  notice  would  not  affect  the  validity 
of  a  removal  without  notice.*  Hence  irregularities  in  the  notice 
of  the  petition  for  removal  are  immaterial.* 

25.  Who  May  File  Petition.  —  The  petition  need  not  be  filed  by 
the  petitioner  in  person;  it  maybe  presented  by  an  attorney.* 

An  Infant  Defendant,  where  the  case  is  removable,  may  remove  the 
suit  by  his  regular  guardian  ad  litem  or  next  friend,  who  may  file 
the  petition  and  give  the  bond.* 

26.  Filing  and  Presentation  to  State  Conrt  — Neoestity  and  SnAdenoy. 
—  It  has  been  held  in  some  of  the  Circuit  Courts  that  the  filing 
of  a  petition  and  bond  in  vacation  with  the  clerk  of  the  state 
court  constitutes  judicial  knowledge  or  presentation,  and  is  all 
that  is  required.*  On  the  other  hand  it  has  been  held  that  filing 
a  petition  and  bond  with  the  clerk  in  vacation,*  or  presenting 

(N.  Y.)457;  Southern  R.  Co.  v.  Hudg-  to  effect  a  removal  by  mctely  filing  a 

ins,  (Ga.  1899)  33  S.  E.  Rep,  442;  Fick-  petition  and  bond  in  the  clerk's  oflBce 

lin  V.  Tarver,  59  Ga.  263,  60  Ga.  373,  without  bringing  them  to  the  attention 

holding  that  it  was  erroneous  to  refuse  of  the  court. 

an    application    for    removal    on   the  1.  Chiatovich  v.  Hanchett,  78  Fed. 

ground  that  no  notice  thereof  was  giv-  Rep.  194.     See  also  Ficklin  v.  Tarver, 

en;    Sharp    r.    Guicher,    74  Ind.  363;  59  Ga.  264. 

Erisman  v.  Pidcock,  (Supm.  Ct.  Spec.  8.  Minnctt  v,  Milwaukee,  etc.,  R. 
T.)  62  How.  Pr.  (N.  Y.)  329,  where  the  Co..  3  Dill.  (U.  S.)  462. 
court  said  that  in  the  Act  of  Congress,  Serrioe  of  Defeetiye  Papers.  —  No 
'*  by  enumerating  precisely  the  steps  objection  to  the  application  for  removal 
required  to  be  taken  and  declaring  the  can  be  predicated  upon  defects  in  the 
effect  of  a  compliance  to  that  extent  copies  of  the  motion  papers  served  on 
with  the  provisions  of  the  law,  the  the  plaintiff's  attorney,  where  the  de- 
obligation  to  give  notice  of  the  appli-  fects  do  not  exist  in  the  original 
cation  is  by  implication  excluded;  "  papers.  Chatham  Nat.  Bank  v.  Mer- 
Rosenfield  v.  Corfdict,  44  Tex.  466.  chants*  Nat.  Bank,  1  Hun  (N.  Y.)  702, 

In   Creagh   v.    Equitable  L.    Assur.  4  Thomp.  &  C.  (N.  Y.)  196. 

Soc,  83  Fed.  Rep.  850,  the  court  said;  8.  Cooke  v.  Seligman,  7  Fed.  Rep. 

'*  The  right  of  removal  is  absolute  in  267;  Fisk  v,  Fisk.  4  Mart.  N.  S.  (La.) 

causes   which   may   be  removed,  and  676.     See  also  supra   p.  317,  as  to  the 

questions  as  to  the  right  of  removal,  signature  to  the  petition, 

and  the  sufficiency  of  the  petition  and  4.  Woolridge    v,    McKenna,  8    Fed. 

bond  in  each  case,  can  be  determined  Rep.  675. 

only  by  the  Circuit  Court.     Therefore  5.  Osgood  v,  Chicago,  etc..  R,  Co., 

notice  to   the   plaintiff  of  proceedings  6  Biss.  (U.  S.)  340;  Nobler.  Massachu' 

prior  to  filing  the   transcript    in   the  setts  Ben.  Assoc,  48  Fed,   Rep.  338; 

Circuit  Court  could   avail   nothing   if  Brown   v.   Murray,  43  Fed.  Rep.  614; 

given."  North  American  L.  &  T.  Co.  v.  Colonial. 

In  Bristol  v.  Chapman,  (Supm.  Ct,  etc.,  Mortg.  Co.,  3  S.   Dak.  590.     See 

Gen.  T.)  34  How.   Pr.  (N.   Y.)  140,  it  also  Waite  z'.  Phoenix  Ins.  Co.,  62  Fed. 

was  held  that  in  proceedings  for  re-  Rep.  769;  Wills  v.  Baltimore,  etc.,  R. 

moval  under  the  Act  of  1789  notice  of  Co.,  65  Fed.  Rep.  532;  Amsden  v.  Nor- 

the   application    was  necessary.     Dis-  wich  Union  F.  Ins.  Soc.,  44  Fed.  Rep. 

approved  or  distinguished  in  Chamber-  516.     And  see  Miller  v.  Tobin,  18  Fed. 

lain  V.  American  Nat.  L  .  etc.,  Co.,  11  Rep.  609,  holding  that  the  jurisdiction 

Hun  (N.  Y.)  372.  an  application  under  of  the  state  court  ceased  upon  the  filing 

the  Act  of  1875.     See  also  Hazard  v.  of  the  petition  and    bond  in   vacation 

Durant,  9  R.  I.  610.     In  Rhode  Island  and  that  proceedings  taken  before  a 

Horse  Shoe  Co.  v.  Goodenough  Horse  referee  prior  to  an  order  of  removal. 

Shoe  Co.,  (Supm.  Ct.  Spec.  T.)  i  Abb.  but  after  the  filing  of  the  petition  and 

N.  Cas.  (N.  Y.)  13,  52  How.  Pr.  (N.  Y.)  bond,  were  nugatory. 

Ill,    the  court   was    strongly   of    the  6.  Shedd  v.  Fuller,  36  Fed.  Rep.  609, 

opinion  that  notice  was  indispensable  per  Gresham,  J.;  Fox  v.  Southern  R. 
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them  to  a  judge  when  his  court  is  not  in  session,^  does  not  effect 
a  removal.  The  point  has  not  been  clearly  adjudged  by  the 
federal  Supreme  Court.*  All  the  cases  agree  that  the  safe  and 
decorous  practice  is  to  present  the  petition  and  bond  to  the 
court  for  its  inspection.^    Where  the  papers  are  called  to  the  atten- 

Co.,  80  Fed.  Rep.  945;  La  Page  :'.  Day,  counsel  that  a  removal  was  effected  by 
74  Fed.  Rep.  977,  where  the  court  said:  merely  filing  the  petition  and  bond  in 
"Notwithstanding  an  occasional  die-  the  clerk's  office,  said:  **  In  other  words, 
tam  to  the  contrary  it  is  conceded  by  that  a  plaintiff  who  brings  a  suit  in 
the  defendant  that  the  petition  and  our  courts  may,  in  complete  ignorance 
bond  must  have  been  presented  to  the  of  the  removal,  proceed  to  judgment 
court,  the  mere  filing  in  the  clerk's  and  execution  only  to  find  jfiimself  a 
office  *  *  *  being  insufficient;  **  trespasser.  If  Congress  meant  this, 
Roberts  u,  Chicago,  etc.,  R.  Co.,  45  the  language  should  have  been  so  pre- 
Fed.  Rep.  433,  where  the  party  seek-  cise  and  specific  that  no  other  con- 
ing the  removal  filed  the  petition  and  struction  could  possibly  be  put  upon 
bond  therefor  with  the  clerk,  and  a  cer-  it." 

tified  copy  of  the  record  was  immedi-  "  The  scheme  of  removal  ordained 
ately  given  to  the  defendant  and  filed  by  the  Act  of  Congress  is  open  and 
ia  the  federal  court,  and  Nelson,  J.,  public.  It  is  by  petition.  It  con- 
said  that  '*  the  court  never  had  its  at-  templates  a  taking  with  leave,  and  not 
teniion  called  to  the  petition;  *'  Hall  t/.  furtively  by  a  sort  of  statutory  lar- 
Chattanooga  Agricultural  Works,  48  ceny."  Carswell  v.  Schley.  59  Ga.  19. 
Fed.  Rep.  601,  where  Key,  J.,  said:  The  Act  of  1789  plainly  contemplated 
"The  cause  is  not  removed  until  the  that  the  petition  was  to  be  filed  in  term 
petition  and  bond  shall  be  presented  to  time.  Bell  v.  Lycoming  Ins.  Co.,  3 
the  state  court  for  acceptance;  "  Rob-  Hun  (N.  Y.)4io,  6  Thomp.  &  C.  (N.  Y.) 
erts  V,  Cbica>?o,  etc.,  R.  Co.,  48  Minn.  54.  See  also  Redmond  v.  Russell.  12 
530;  Howard  v.  Southern  R.  Co.,  122  Johns.  (N.  Y.)  155. 
N.  Car.  944.  See  also  State  :*.  Coosa w  1.  Williams  v,  Massachusetts  Ben. 
Min.  Co.,  45  Fed.  Rep.  804;  Probst  v.  Assoc,  47  Fed.  Rep.  533,  where  the 
Cowen,  91  Fed.  Rep.  931;  Texas,  etc.,  judge  declined  to  act  upon  the  petition 
R.  Co.  V,  Bloom,  85  Tex.  283;  Robin-  and  bond  when  so  presented,  and  the 
son  V.  Potter,  43  N.  H.  193.  In  Scoutt  petitioner  then  filed  them  in  the  clerk's 
V.  Keck,  73  Fed.  Rep.  907^  the  point  office  in  apt  time.  On  that  state  of 
was  left  undecided.  In  Kinnez/.  Lant.  facts  the  court  held  that  it  was  not 
68  Fed.  Rep.  438,  Swan,  J.,  said:  '*  It  sufficient  to  present  the  petition  and 
would  seem,  notwithstanding  it  has  bond,  when  no  court  was  in  session,  to 
frequently  been  said  in  terms*  that  the  a  judge  of  the  state  court  sitting  in  his 
tiling  of  the  petition  and  bond  for  re-  office,  and  subsequently  file  the  paper 
moval  deprive  the  state  court  of  juris-  presented  in  the  clerk's  office.  Com- 
diction,'  that  some  further  act  would  pare  State  r.  Coosaw  Min.  Co.,  45  Fed. 
be  necessary  to  work  that  result,  and  Rep.  804. 

that     it    would    not    be     successfully  2.  See    Monroe    v.    Williamson,    81 

claimed  that  a  party  would  be  entitled  Fed.    Rep.    977,    wherein   Rogers,  J.. 

to  the  removal  of  a  cause  by  the  mere  scrutinizes  the  language  of  the  Supreme 

depjsit  and  filing  of  the   papers  with  Court  in   National  Steamship   Co.,    r. 

the  clerk  of  the  state  court,  without  ad-  Tugman,   106  U.  S.   122;  Marshall  v, 

vising  the  court  itself  of  his  action,  and  Holmes,   141  U.   S.   595;  and  Wabash 

asking  at  least  for  the  usual  order  of  Western  R.  Co.  v.  Brow,  164  U.  S.  279, 

removal.     He  could  not.  for  example,  and  intimates   that  a  presentation  to 

sit  silently  by  and  permit  the  court  to  the  court  is  not  deemed  necessary. 

dispose  of  his  cause  without  insisting  In  Chicago,  etc.,  R.  Co.  v.  McKin- 

upon  the  rights  to  which  his  compli-  ley,   99  U.   S.   149,  the  court  found  it 

ance  with  the  removal  act  would  entitle  "  unnecessary  to  consider  whether  the 

him."     In  Rhode  Island   Horse  Shoe  filing  of  the  petition  for  removal  in  the 

Co.  V,    Goodenough  Horse  Shoe  Co.,  clerk's  office,   the  court  not  being  in 

(Supm.    Ct.  Spec.  T.)  i   Abb.  N.  Cas.  session,  was  sufficient  of  itself  to  effect 

(N.  Y.)  13,  52  How.  Pr.  (N.  Y.)  iii,  the  a  removal." 

coun,  sifter  stating  the  contention  of  8.  Noble     v.     Massachusetts    Ben. 
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tlon  of  the  court  in  session,  so  that  it  may  acquire  knowledge  of 
their  contents,  the  presentment  is  sufficient.*  If  they  are  actually 
filed  with  the  clerk  it  is  not  material  that  he  fails  to  make  a 
proper  entry  thereof  on  the  minutes.*  and  it  is  immaterial 
whether  they  were  marked  "  filed  "  before  their  presentation  to 
the  court.*  The  petition  and  bond  must  be  filed  with  the  clerk 
of  the  court  in  the  county  of  the  venue,  not  with  the  clerk  of  the 
same  court  in  another  count)^* 

On  Appeal  or  Error  in  State  Court.  —  Unless  the  petition  and  bond 
filed  in  the  court  are  called  to  its  attention  and  action  thereon 
is  invoked,  it  cannot  be  assigned  as  error  to  the  judgment  on  the 
merits  that  the  court  was  deprived  of  jurisdiction,* 

27.  Amendment  of  Petition  —  a.  In  State  Court.  —  If  the 

Assoc.,  48  Fed.  Rep.  338:  North  Ameri-  fendant.    On  appeal  it  was  held  that 

can   L.   &    T.   Co.    r.   Colonial,    etc.,  this  judgment  was  valid,  as  no  removal 

Mortg.  Co.,  3  S.  Dak.  590.  had  been  effected. 

1.  Monroe  v.  Williamson,  81  Fed.  Contra  —  Voluntary  Abdication  hi  Payor 
R^P<  977;  Roberts  v,  Chicago,  etc.,  R.  of  Federal  Court.  —  in  Merriam  v.  Dun< 
Co.,  48  ^^nn.  532.  bar,  11  Neb.  208,  the  entire  statement 

A  record  showing  a  motion  to  strike  of  the  case  consists  of  the  following 

the    petition    from    the    files    on    the  opinion  of  the  court:    "  There  can  be 

ground  of  the  insuflSciency  of  the  bond  no  doubt  of  the  right  of  the  plaintiff  in 

discloses   a  sufficient   presentation   to  error  to  have  the  case  removed  to  the 

the  state  court  for  approval   though  Circuit  Court  of  the  United  States  for 

no    action    was    taken    on     the     mo-  the  proper  district,   upon  the  petition 

tion.     Probst  v.  Cowen,  gi  Fed.  Rep.  and  bond  set  out  in  the  record.    And 

931.  had  he  called  the  attention  of  the  Dis- 

Called  Up  by  Adyene  Counsel.— If  the  trict  Court  to  the  said   petition  and 

petition  for  removal  is  overruled  by  bond,   we  are  bound  to  presume  that 

the   state  court,   though  its  attention  the  court  would  have  entered  an  order 

was  called  to  the  petition  by  adverse  of  removal,  and  would  not  have  ren- 

counsel,  the  presentment  is  sufficient,  dered  a  judgment   in   the  case.     Or, 

Chambers  v,  McDougal,  42  Fed.  Rep.  had  he  afterwards  called  the  attention 

694.  of  the  District  Court  to  its  erroneous 

2.  Wills  V.  Baltimore,  etc.,  R.  Co.,  judgment  in  the  case,  no  doabl  said 
65  Fed.  Rep.  532.  court  would  have  set  it  aside.     And  a 

8.  Waite  r.  Phoenix  Ins.  Co.,  62  Fed.  strict  adherence    to  the  rules  of  prac- 

Rep.  769.  tice  in  this  court  would  justify  the  re- 

4.  Noble  V.  Massachusetts  Ben.  fusal  of  relief  until  the  said  plaintiff 
Assoc,  48  Fed.  Rep.  337.  had  first  brought  the  matter  to  the  ai- 

5.  Home  Ins.  Co.  v,  Curtis,  32  Mich,  tention  of  the  district  court  and 
403.  afforded  it  an  opportunity  to  correct  its 

In  Roberts  v,  Chicago,  etc.,  R.  Co..  own   records.     But  as   no  substantial 

48   Minn.    521,    the   defendant  filed  a  purpose   would   be   served  by  a  strict 

proper  petition  and  bond  for  removal  practice  in  this  case,  the  judgment  of 

in  the  clerk's  office,  but  they  were  not  the    District    Court  will   be   reversed 

presented    to   the  judge   of  the   state  and  the  cause  remanded  with  direction 

court,  nor  was  his  attention  called  to  to  the  District  Court  to  enter  an  order 

the  fact  that  they  had  been  filed  in  the  of  removal,  as  prayed  by  the  plaintiff  in 

clerk's  office,  nor  was  any  notice  of  the  error,  nunc  pro  tunc,  but  without  costs 

filing  served  on  the  plaintiff.     A  copy  in  this  court."     Compare  Blair  v.  West 

of  the  record  was  filed  in  the  federal  Point  Mfg.  Co.,  7  Neb.  156,  where,  un- 

Circuit  Court,  and  the  cause  was  sub-  der  similar  circumstances,  it  was  held 

aequently  remanded  to  the  state  court,  that  the  petitioner  for  removal  **  vol- 

In  the  meanwhile  the  state  court  had  untarily  submitted  to  the  jurisdiction 

proceeded  in  the  cause  and  rendered  of  the  court "  and  was  debarred  from 

judgment  by  default  against  the  de-  relief. 
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petition  claims  the  right  of  removal  on  wrong  grounds  it  may  be 
amended  or  replaced  by  another  within  the  time  allowed  for 
filing  an  original  petition.*  In  like  manner  the  want  of  a  signa- 
ture to   the  petition  may  be  cured  by  amendment.*     But  the 

petitioner  will  not  be  permitted  to  amend  his  petition,  after  the 
time  for  filing  an  original  petition  has  passed,  so  as  to  vary  or 
enlarge  the  grounds  of  removal  set  up  in  the  original  petition,* 

1.  Security  Co.   v,   Pratt,   65  Conn,  her  benefit  and  through  collusion  with 

x8o;  Hammond  v,  Buchanan,   68  Ga.  her.       Baldwin,    J.,   said:     *'  In    our 

732;     Cuyler    v.   Smith,   78   Ga.    662;  opinion   it   would   be  contrary  to  the 

Hard  wick  v.  Kean,  95  iCy.  563;  Hern-  policy  of  the  act  to  permit  any  substan- 

don  V.  i£tna  Ins.  Co.,  108  N.  Car.  649.  tial  amendment  of  that  character  after 

See  also  Kern  v.  Huidekoper,  103  U.  the   time  for  filing  an  original  petition 

S.  487.  had    gone    by.       Brigham    7>.    C.    C. 

*•  There  is,  of  course,  no  objection  on  Thompson  Lumber  Co.,  55  Fed.  Rep, 

principle  to  the  amendment  of  a  pcti'  58i;     Carson,     etc..    Lumber    Co.    v. 

tion       There   is  no  objection   to   the  HoUzclaw,  44  Fed.  Rep.  785.     ♦    *    * 

filing  of  a  second  petition,  provided  it  There  are  decisions  of  Circuit  Courts 

is  done  within  the  time  prescribed  by  in  support  of  the  view  that  petitions 

Congress."     Brigham  ^.  C.  C.  Thomp-  which  show  no  case  for  a  removal  may 

son  Lumber  Co.,  55  Fed.  Rep.  884.  be  amended  or  replaced  by  another,  at 

"There  is  no  good  reason  why  a  any  subsequent  time,  by  leave  of  the 
defendant  should  not  be  allowed  to  state  court,  and  that  such  action  will  re- 
amend  his  petition,  if  by  inadvertence  late  back  to  the  time  when  the  original 
it  is  imperfect  as  first  presented."  Per  petition  was  filed.  Freeman  v.  But- 
Justice  Bradley,  in  Houser  v.  Clayton,  ler,  39  Fed.  Rep.  6  Such  a  doctrine 
3  Woods  (U.  S.)  273.  seems  to  us  to  contravene  the  theory 

In  Mitchell  v,  Smale,  140  U.  S.  406,  on  which  the  fact  of  removal  depends." 

a  petition  was  filed  in  the  state  court  To    the    same     effect    see    Frisbie   v, 

for  removal  on  the  ground  of  diverse  Chesapeake,  etc.,  R.  Co.,  59  Fed.  Rep. 

citizenship,  and  afterwards  an  amended  369;  Kaeiser  z^.  Illinois  Cent.  R.  Co., 

petition    was    filed    within    the     time  6  Fed.   Rep.   i;    Wilcox,  etc..  Sewing 

allowed   for   removal,   stating  an  ad-  Mach.  Co.  v,  Follett,  2  Flipp.  (U.  S.) 

ditional   ground   for   removal,   and   it  266. 

was  htld   that  the    amendment    was  Second    Bemoval    After     Bemand.  — 

properly  allowed.     See  also  Bradley  v.  Where  the  cause  is  removed  and  on  ac- 

Ohio  River,  etc.,  R.  Co.,  78  Fed.  Rep.  count  of  defective  allegations  of  resi- 

38S.  dence  and  citizenship  remanded  to  the 

2.  Removal  Cases,  100  U.  S.  471.  state  court,  it  cannot  be  again  removed 

8.  Security   Co.  v,    Pratt,   65   Conn,  on  an  amended  petition  if  the  time  for 

179,  where  the  original  petition  for  re-  original  removal  has  expired.     Frisbie 

moval  alleged  that  the  plaintiff  was  a  v.  Chesapeake,  etc.,  R.  Co.,  59  Fed. 

merely   nominal   party   and    that    the  Rep.  369.     See  Overman  Wheel  Co.  v, 

whole  controversy    was   between    the  Pope  Mfg.  Co.,  46  Fed.  Rep.  580. 

petitioner  and  one  of  the  other  defend-  Mere  Formal  Amendment. —  In  North- 

ants.     After  the  time  for  pleading  had  ern  Pac.  R.  Co.  v.  McMullen,  86  Wis. 

expired  the  petitioner  filed  an  amend-  504,  the   petitioner  was   permitted   to 

ment  taking  the  form  of  a  new  petition,  amend   the   venue  of  his  petition  ac- 

wherein  it  was  alleged  that  if  the  plain-  cording  to  the  truth,  though  the  time 

tiff  had  any   interest  in   the   suit  he  for  an  original  application  for  removal 

should  be  classed  as  a  defendant  and  had  expired. 

adverse    to    the    petitioner,   and   that  After  Beversal  on  Appeal  with  Eeser- 

there  was  a  separable  controversy  be-  vation  of  Eight  to  Amend.  —  In  Guinault 

tween  the  petitioner  and  the  other  de-  v.  Louisville,  etc.,  R.  Co.,  42  La.  Ann. 

fendant.       Subsequently    he    filed    a  52,  an  order  of  removal  was  reversed 

farther    amendment    to   the    petition,  on  appeal  because  of  a  defective  aver- 

alleging  in  substance  that  the  suit  was  mcnt  of  citizenship,   reserving  to  the 

commenced  at  the  suggestion  and  re-  petitioner  the  right  to  remedy  the  de- 

qaest  of  the  other  defendant,  and  for  feet,  and  it  was  held  that  after  remand 
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and  such  amendment,  if  allowed,  will  be  inoperative.^ 

b.  In  Federal  Court.  —  If  upon  the  face  of  the  petition 
and  of  the  whole  record  of  the  state  court  sufficient  grounds  for 

removal  are  shown,  the  petition  may  be  amended  in  the  Circuit 
Court  of  the  United  States,  with  leave  of  that  court,  by  stating 
more  fully  and  distinctly  the  facts  which  support  those  grounds.* 

to  the  trial  court,  and  amendment  of  tion  of  citizenship,  and  upon  motion 

the  petition,  an  order  of  removal  was  the  court  f^ranted  leave  to  amend  with- 

properly-  granted.  in   twenty   days,   the  cause  to  be  le- 

Qnestion  Bes  Judicata.  —  In  Herndon  manded  if  no  amendment  should  be 

V,  i£tna  Ins.  Co..  io8  N.  Car.  648.  it  made;    Tremper  v,   Schwabacher,    84 

was    held    that    even    if  a    proposed  Fed.    Rep.   413,   allowing    an   amend- 

amendment    might    be    allowable    as  ment  of  an  imperfect  averment  of  citi- 

against  an   objection   that  it  was  too  zenship;  Johnson  v.  F.  C.  Austin  Mfg. 

late,  it  could   not  be  allowed  for  the  Co.,    76     Fed.    Rep.     616;     Waitc    r. 

purpose  of  curing  a  defect  adjudged  Phoenix  Ins.  Co.,  62  Fed.  Rep.  769. 

fatal  on  appeal  from  an  order  refusing  In  Grace  v,  American  Cent.  Ins.  Co., 

to  grant  the  petition.  109  U.  S.  278   the  petition  for  removal 

The  Act  of  1789  required  the  petition  did  not  satisfactorily  show  the  citizen- 

for  removal  to  be  filed  at  the  time  of  ship  of  the  parties,  but  it  averred  that 

entering  appearance,  and  therefore  an  there  was  *'  a  controversy  therein  be- 

amendment  not  contemporaneous  with  tween    citizens    of    different    states,*' 

appearance  would  be  after  the  time  for  alleged  the  residence  of  the  partitrs,  etc. 

removal  had  expired.     But  in  Colcord  The  Supreme  Court  reversed  the  judg- 

V.  Wall.  2  Miles  (Pa.)  459,  an  appHca*  ment  for  want  of  an  affirmative  show- 

tion  for  removal  under  that  act,  it  was  ing  of  jurisdiction,  but  instead  of  di- 

intimated  that  the  petition  was  amend-  recting  a   remand   to  the  state  court, 

able  by  the  insertion  of  an  allegation  "  called  attention   to   the    insufficient 

of    the    citizenship    of    the    plaintiff's  showing  as  to  the  jurisdiction  of  the 

assignor.       And     in     Field    v.  Blair,  Circuit  Court,  so  that,  upon  the  return 

(Supm.  Ct.  Gen.  T.)  i  Code  Rep.  N.  S.  of  the  cause,  the  parties  may  take  such 

(M.  Y.)  362,  it  was  held  that  an  allega  further  steps  touching  that  matter  as 

tion  ojf  citizenship  might  be  amended  they  may  be  advised.'* 

before  the  entry  of  an  order  of  removal.  Adding   Kew    Ground    After  Jnrifldio- 

Afier  the  denial  of  his  petition  it  was  tion  Aoqnired. —  In  Carson  v.  Dunham, 

very  doubtful  if  the  petitioner  could  121  U.  S.  421,  the  defendant's  petition 

have  a  removal  on  an  amended  peii-  for  removal  on  the  ground  of  diverse 

tion  setting  up  additional  grounds.  Sav-  citizenship  was  sufficient  on  its  face, 

ings  Bank  *.'.  Benton,  2  Met.  (Ky.)  242.  and  the  federal  Circuit  Court  therefore 

1.  Security  Co.  "u,  Pratt,  65  Conn,  acquired  jurisdiction  by  the  removal. 
179;  Brigham  v,  C.  C.  Thompson  The  petition  alleged  a  federal  question 
Lumber  Co.,  55  Fed.  Rep.  883,  dis-  as  an  additional  ground  for  removal, 
approving  Freeman  v.  Butler,  39  Fed.  but  its  statements  in  that  behalf  were 
Rep.  4.  mere  conclusions  of  law,  and  were  de- 

2.  Per  Justice  Gray,  in  Powers  v.  fective  for  that  reason.  In  the  Circuit 
Chesapeake,  etc.,  R.  Co.,  169  U.  S.  Court  the  plaintiff  filed  an  answer  to 
loi  [affirming  ts  Fed.  Rep.  129],  where  the  petition  for  removal,  and  therein 
the  petitioner  was  allowed  to  correct  a  denied  the  averment  of  diverse  citizen- 
clerical  mistake  in  the  name  of  one  of  ship,  and  on  the  trial  of  that  issue  it 
the  parties:  Carson  v.  Dunham,  I2Z  was  found  in  his  favor  and  the  cause 
U.  S.  421;  Martin  :..  Baltimore,  etc.,  was  ordered  to  be  remanded.  But 
R.  Co.,  151  U.  S.  690;  Johnson  v,  prior  to  the  plaintiff's  answer  to  the 
Christian,  125  U.  S.  643;  Ayers  v.  Wat-  petition  for  the  removal  the  defendant 
son,  1x3  U.  S.  594;  Robertson  v.  had  filed  an  answer  to  the  plaintiff's 
Scottish  Union,  etc  ,  Ins.  Co.,  68  Fed.  bill,  and  therein  set  up  the  facts  upon 
Rep.  173;  Stadlcmann  v.  White  Line  which  the  allegation  of  a  federal  ques- 
Towing  Co.,  92  Fed.  Rep.  209,  where  tion  in  the  petition  for  removal  was 
the  petition  alleged  that  the  contro-  based.  It  was  held  that  this  answer 
versy  was  between  citizens  of  different  might  fairly  be  treated  as  an  amend- 
states,  but  was  defective  in  its  allega-  ment  to  the  petition  for  removal,  and 
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Doubtless  b)'  consent  of  both  parties  such  amendment  would  be 
allowed  in  the  Supreme  Court  or  in  the  Circuit  Court  of 
Appeals;  *  but  in  the  absence  of  consent,  the  judgment  will  be 
reversed,  and  upon  remand  to  the  Circuit  Court  that  court  may 

allow  the  amendment.*  In  one  case  the  Circuit  Court  suspended 
an  order  to  remand  so  as  to  give  to  the  defendant  a  reasonable 
time  to  make  the  proper  amendment  of  his  petition  for  removal 

that  if  the  petition  as  thus  amended  Striking  Surplusage  Out  of  Prayer. —  In 
had  shown  a  federal  question  authoriz-  Northern  Pac.  Terminal  Co.  v.  Lowen- 
ing  a  removal  the  order  of  remand  to  berg,  i8  Fed.  Rep.  339,  the  petitioners 
the  state  court  would  not  ha«^e  been  er-  for  removal  on  the  ground  of  a  sepa- 
roneous.  But  the  order  was  affirmed  rable  controversy  when  the  Act  of  1875 
solely  because  the  facts  stated  did  not  was  in  force  inadvertently  prayed  for 
constitute  a  federal  question.  Thecase  removal  "  as  to  your  petitioners/' in 
was  decided  when  the  removal  act  of  conformity  to  a  repealed  statute.  There 
1875  ^^s  in  force.  Under  the  Act  of  was  also  a  general  prayer  that  the 
1887-1888,  which  now  regulates  remov-  court  would  '*  make  the  order  of  re- 
als, the  order  of  remand  would  not  have  moval  required  bylaw."  In  the  Cir- 
been  reviewable  in  any  circumstances  cuit  Court  the  petitioner  was  allowed 
by  the  Supreme  Court.  See  infra,  I.  to  amend  by  striking  out  the  special 
i^.  a.  Appealability  of  Orders  and  Review  pra5'er,  although  the  court  was  of 
of  Finil  Judgment.  But  so  far  as  it  opinion  that  the  amendment  was  not 
prescribes  the  proper  practice  for  the  necessary. 

Circuit  Court  the  authority  of  the  case  1.  See  Fitchburg  R.  Co.  v.  Nichols, 

remains  unimpaired.  85  Fed.   Rep.  870;  Fletcher  v.  Peck,  6 

In  Cameron  v,  Hodges,  127  U.  S.  Cranch  (U.  S.)  127;  Kennedy  v, 
322,  the  court  said:  '*  There  is  no  Georgia  Bank,  8  How.  (U.  S.)  611;  U. 
precedent  known  to  us  which  author-  S.  r.  Hopewell,  51  Fed.  Rep.  798; 
izes  an  amendment  to  bs  made  Nashua,  etc.,  R.  Corp.  v,  Boston,  etc., 
•  •  *  in  the  Circuit  Court  by  which  R.  Corp.,  61  Fed.  Rep.  245;  and  gen- 
grounds  of  jurisdiction  may  be  made  erally  article  Amendments,  vol.  i, 
to  appear  which  were  not  presented  to  p.  608. 

the  state  court  on  the  motion  for  re-  2.  Johnson   v.   Christian,    125  U.  S. 

moval."     But  the  remark  was  made  in  643;    Continental  Ins.  Co.  v.  Rhoads, 

a  case  which  had  not  in  fact  been  prop-  119  U.  S.  237;  Thayer  v.  Life  Assoc. 

crly  re.-.ioved  on  any  ground.     See  as  of  America,   112  U.  S.   720;  Grace  v, 

having  an    indirect    bearing    on    the  American   Cent.    Ins.   Co.,   109  U.   S. 

point  in  discussion.  Rand  v.  Walker,  278.     See  also  Robertson  v.  Cease,  97 

117  U.  S.  340.  U.  S.  646;  Fitchburg  R.  Co.  v,  Nichols. 

In  Sherwood  v.  Newport  News,  etc.,  85  Fed.  Rep.  870,  which  was  a  reversal 

Co.,  55  Fed.  Rep.  i,  the  parties  waived  of  a  judgment   in   a  case    originally 

by  stipulation   the  question  whether  a  brought  in  the  Circuit  Court,  the  alle- 

petiiion  for  removal  sufficient  on   its  gation  of  citizenship  being  defective, 

face,  on   the  ground  that  the  plaintiff  and    the    court,    suggesting    that    an 

and  defendant  were  citizens  of  differ-  amendment  be  allowed  after  remand, 

ent  states,  could  be  amended  after  the  said:     ''  It  is  not  necessary  to  set  aside 

allegation  of  citizenship  was  disproved  the  verdict,  as  the  court  below  may 

on  a  plea  in  abatement,  so  as  to  set  up  allow  an   amendment,   in   accordance 

as  ground  of  removal  the  alienage  of  with  the  facts,  to  supply  the  defect,  as 

the  plaintiff  and  the  citizenship  of  the  well  after  verdict  as  before,  provided 

defendant.  it  gives   the   adverse  party  an  oppor- 

If  an  Amendment  Is  Clearly  Unneoeeaary  tunity    to    meet  the   new   issue   thus 

the  court  will  not  out  of  abundant  cau-  raised,   if  that  party  is  advised  to  do 

tion  require  an  amendment  at  a  late  so.     *    *    *    Of  course  if  an  amend- 

stage  of  the  case,  after  the  pleadings  ment  is  not  made,  or  the  issue  made  by 

are  made  up,  and  a  jury  selected  and  it  is  not  sustained,  it  will  be  the  duty 

sworn  to  try  the  issue  joined.     Robert-  of  the  court  below  to  dismiss  the  suit," 

son   V.  Scottish   Union,   etc.,  Ins.  Co.,  or,  rather,  to  remand  it  if  it  has  been 

68  Fed.  Rep.  177.  a  removed  case. 
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in  the  state  court.*  A  petition  for  removal  on  the  ground  of 
prejudice  or  local  influence,  the  application  being  made  to  the 
federal  Circuit  Court,*  may  be  amended  in  that  court  in  the 
same  manner  as  a  petition  for  removal  on  other  grounds  may  be 
amended  in  the  state  court  wherein  it  is  filed.*  No  amendment 
can  be  allo\yed  where  the  jurisdictional  facts  are  not  already 
substantially  stated  in  the  petition  for  removal.*  This  limita- 
tion of  the  power  to  allow  amendments  of  the  petition  is  based 

1.  Overman  Wheel  Co.  v.  Pope  Mfg.  4,  Judge  Barr,  speaking  of  the  disiinc- 
Co.,  46  Fed.  Rep.  580,  and  then  "  to  tion  between  amendments  allowable 
take  such  action,  upon  notice  to  the  and  those  not  allowable  in  the  federal 
plaintifif.  in  regard  to  the  amended  rec-  court,  said:  "  The  distinction  is  that 
ord  in  this  court,  as  it  may  be  ad-  where  the  facts,  as  stated,  or  which 
vised.*'  are  in  the  record,  if  true,  would  give 

2.  See  supra,  p.  254.  the  Circuit  Court  jurisdiction,  then  the 

3.  Bradley  v,  Ohio  River,  etc.,  R.  jurisdiction  attaches,  and  then  the 
Co.,  78  Fed.  Rep.  388.  As  to  the  piiv-  amendments  may  be  allowed,  even  to 
ilege  of  amending  petitions  in  the  state  the  extent  of  changing  the  grounds 
court,  and  its  limitations,  see  supra,  upon  which  the  court  is  to  continue  its 
p.  ^22  et  seq,  jurisdiction;  but  if  the  allegations  in 

4.  Martin  v,  Baltimore,  etc.,  R.  Co.,  the  petition  of  removal  or  the  facts  in 
151  U.  S.  691;  Jackson  v.  Allen,  132  the  record  as  filed,  if  true,  are  not 
U.  S.  27;  Crehore  v.  Ohio,  etc.,  R.  sufiBcient  to  transfer  the  case  from  the 
Co.,  131  U.S.  240;  Graves  v.  Corbin,  state  court,  then  the  federal  court  never 
132  U.  S.  571;  Cameron  v.  Hodges,  127  had  jurisdiction,  and  of  course  cannot 
LJ.  S.  322;  Stadlemann  v.  White  Line  take  jurisdiction  for  the  purpose  of 
Towing  Co.,  92  Fed.  Rep.  209;  Trem-  allowing  an  amendment.'*  The  court 
per  V,  Schwabacher,  84  Fed.  Rep.  414;  also  remarked  that  in  Parker  t^.  Over- 
Caples  V.  Texas,  etc.,  R.  Co.,  67  Fed.  man,  18  How.  (U.  S,)  139,  decided  in 
Rep.  12;  Waite  v.  Phoenix  Ins.  Co.,  62  1855,  **  it  does  not  distinctly  appear 
Fed.  Rep.  770:  Overman  Wheel  Co.  v,  where  the  amendment  was  made  — 
Pope  Mfg.  Co..  46  Fed.  Rep.  580;  whether  in  the  state  or  the  federal 
Camprelle  v,  Balbach,  46  Fed.  Rep.  81;  court.  Whatever  may  have  been  the 
Fitzgerald  i\  Missouri  Pac.  R.  Co.,  45  fact  in  that  case,  it  is  evident  the  mode 
Fed.  Rep.  814;  MacNaughton  v.  South  and  manner  of  removing  a  case  from 
Pac.  Coast  R.  Co.,  19  Fed.  Rep.  8S1;  ihe  state  courts  to  (he  United  States 
Hall  v»  Chattanooga  Agricultural  courts  had  not  then  received  the  care- 
Works,  48  Fed.  Rep.  605.  See  also  ful  consideration  they  have  had  since 
Winnemans  V.  Edgington,  27  Fed.  Rep.  that  time."  In  Glover  v.  Shepperd, 
324,  drawing  an  unsound  distinction,  15  Fed.  Rep.  836,  the  court  allowed 
however,  between  cases  where  the  an  amendment  to  the  petition  so  as  to 
state  court  did  not  and  those  where  it  allege  the  citizenship  instead  of  the 
did  order  a  removal.  The  foregoing  residence  of  the  party,  citing  as 
cases  roust  be  considered  as  thoroughly  authority  Parker  v.  Overman,  18  How. 
overruling  Woolridge  v,  McKenna,  8  (U.  S.)  137,  above  criticised.  See  also 
Fed.  Rep.  678.  But  it  is  doubtful  if  Merchants'  Nat.  Bank  v.  Thompson, 
that  case  had  any  ground  to  stand  on,  4  Fed.  Rep.  878. 

since  it  cites  for  its  authority  Barclay  v.  The  Eeftson  of  the  Sole  was  forcibly 
Levee  Com'rs,  i  Woods  (U.  S.)  254,  staled  by  Sawyer,  J.,  in  MacNaughton 
which  was  not  a  case  of  an  amendment  v.  South  Pac.  Coast  R.  Co.,  19  Fed. 
of  a  petition  for  removal,  but  an  Rep.  883,  as  follows:  '*  It  has 
amendment  of  the  plaintiff's  pleading,  been  said  by  some  judges  that  they 
styled  a  "  petition  "  in  Louisiana.  The  saw  no  reason  why  an  amendment 
confusion  arose  out  of  the  fact  that  the  showing  the  jurisdictional  facts  should 
removal  was  had  upon  the  petition  of  not  be  allowed  to  the  petition  in  the 
the  plaintiff.  The  same  mistake  in  cit-  Circuit  Court  that  is  not  equally  ap- 
ing this  case  is  made  in  Black's  Dillon  plicable  to  the  case  of  a  bill  originally 
on  Removal  of  Causes,  §  181,  p.  297.  filed  in  the  Circuit  Court  which  omits 
In  Freeman  v,  Butler,  39  Fed.  Rep.  to  properly  state  the  jurisdictional  facts 
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upon  irrefragable  reasons,  and  the  consequence  is  that  when  leave 
to  amend  a  jurisdictional  defect  in  the  petition  for  removal  is 
denied  by  the  federal  Circuit  Court  the  cause  must  be  remanded 

depending  upon  citizenship  or  other-  cases  as  this  ihe  Circuit  Court  *  *  ♦ 
wise.  In  m/jadgraent«  there  is  a  very  should  not  permit  a  case  lo  be  thus 
important  distiaciion,  that  does  not  ap-  embarrassed  by  an  amendment  to  the 
pear  to  have  attracted  the  atteniion  of  petition,  so  as  to  show  a  pioper  case 
the  courts  in  the  cases  hitherto  re-  for  removal  and  jurisdiction  in  the 
porte  i.  Take  the  present  case,  for  ex-  Circuit  Court  when  these  conditions  are 
ample.  The  record  in  the  stale  court  not  shown  in  the  record  of  the  state 
shows  a  case  over  which  that  court  has  court."  See  also,  for  similar  viewi, 
jurit.diction,  and  it  does  not  show  a  Endy  v.  Commercial  F.  Ins.  Co.,  24 
proper  case  for  removal,  or  any  case  of  Fed.  Rep.  657;  Kaeisert^.  Illinois  Cent, 
which  this  court  has  jurisdiction.  The  R.  Co.,  6  Fed.  Rep.  4;  Crehore  f .  Ohio, 
Supreme  Court  has  decided  that  when-  etc.,  R.  Co.,  131  U.  S.  240;  Walter  v. 
ever  the  proceedings  in  the  state  court  Memphis,  etc.,  R.  Co.,  19  Fed.  Rep, 
have  been  perfected  so  as  to  show  upon  152.  To  the  point  that  the  jurisdiction 
the  record  of  that  court  that  the  peti-  of  the  state  and  of  the  federal  court 
tioner  is  entitled  to  have  his  case  re-  should  rest  on  one  record,  the  follow- 
moved,  all  jurisdiction  of  the  state  ing  remarks  of  the  Supreme  Court  in 
court  ceases,  and  all  subsequent  pro-  Burlington,  etc,  R.  Co.  v,  Dunn,  123 
ceedings  in  the  case  are  illegal  and  U.  S.  516,  are  significant:  '*  Even 
void,  even  if  it  has  refused  to  make  though  the  state  court  should  refuse  to 
any  order  for  the  removal,  and  that  no  stop  proceedings,  the  petitioning  party 
order  of  removal  is  necessary.  The  may  enter  a  copy  of  the  record  of  that 
jurisdiction  of  the  state  court  is  sus-  court,  as  it  stood  on  the  filing  of  his 
pended,  or  superseded,  the  moment  petition,  in  the  Circuit  Court,  and  have 
the  proceedings  showing  a  proper  case  the  suit  docketed  there.  If  the  Circuit 
for  removal  have  been  perfected.  Bui  Court  errs  in  taking  jurisdiction  the 
the  Supreme  Court  has  also  held  the  other  side  may  bring  the  decision  here 
correlative  proposition  to  be  true,  that  for  review,  after  final  judgment  or  de- 
the  state  court  is  not  bound  to  renounce  cree,  if  the  value  of  the  matter  in  dis- 
its  jurisdiction,  or  let  go  its  hold  upon  pute  is  sufiScient  in  amount.  *  *  * 
the  case,  until  its  record  shows  upon  its  In  that  case,  the  same  as  in  the  writ  of 
face  a  proper  case  for  removal,  and  thai  error  to  the  state  court,  the  question 
the  jurisdiction  of  the  United  States  will  be  decided  on  the  face  of  the  part 
court  has  attached;  that  the  state  court  of  the  record  of  the  state  court  which 
is  authorized  to  proceed  until  its  own  ends  with  the  petition  for  removal,  for 
record  shows  that  it  has  lo!>t  jurisdic-  the  Circuit  Court  can  no  more  take  a 
tion  and  the  jurisdiction  of  the  Circuit  case  until  its  jurisdiction  is  shown  by 
Court  has  attached.  Now  in  this  case  the  record  than  the  state  court  can  be 
the  record  of  the  state  court  shows  required  to  let  it  go  until  the  record 
jurisdiction  in  that  court  and  does  not  shows  that  its  jurisdiction  has  been  lost, 
show  jurisdiction  in  this  court.  The  The  questions  in  the  two  courts  will  be 
state  Courtis  therefore  fully  authorized  identical,  and  will  depend  00  the  same 
to  proceed  to  a  final  judgment,  which  record,  namely,  that  in  the  state  court 
will  be  valid.  The  record  in  this  court  ending  with  the  petition  for  removal. 
does  not  show  jurisdiction  in  this  court.  The  record  remaining  in  the  state  court 
but  if  the  petition  be  amended  here,  as  will  be  the  original;  that  in  the  Circuit 
desired,  jurisdiction  will  be  shown  by  Court  an  exact  copy." 
the  record  in  this  court.  Its  jurisdic-  Sols  Applied.  —  Thus  where  the  peti- 
tion appearing  on  the  record,  it  can  also  tion  for  renrtoval  states  the  citizenship 
regularly  proceed  to  final  judgment,  of  the  parties  in  the  pres^ent  tense,  the 
Thus  each  court,  proceeding  on  its  own  defect  cannot  be  cured  by  amendment, 
record,  has  jurisdiction,  and  the  result  Jackson  v,  Allen.  132  U.  S.  27;  Crehore 
may  be  two  final  valid  judgments,  en-  v.  Ohio,  etc.,  R.  C^o.,  131  U.  S.  240; 
tirely  different,  or  even  opposite  judg-  Stevens  v.  Nichols,  130  U.  S.  230;  Endy 
ments,  with  no  error  in  the  record  upon  v.  Commercial  F.  Ins.  Co.,  24  Fed. 
which  either  judgment  or  decree  could  Rep.  657:  MacNaughton  v.  South  Pac. 
be  reversed  on  writ  of  error  or  appeal.  Coast  R.  Co.,  19  Fed.  Rep.  883. 
*    *    *    In    my   jadgmeot,  in   such  So  where  the  petition  for  remoral 
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to  the  state  court.*  Leave  to  amend  in  the  Circuit  Court,  in 
a  case  where  an  amendment  is  allowable,  is  discretionary  with  the 
court,  and  error  cannot  be  assigned  upon  its  ruling,  so  far  as  it 
constitutes  an  exercise  of  discretion.*  But  undoubtedly  if  the 
court  exceeded  its  power  in  allowing  an  amendment  the  final 
judgment  would  be  reversed  on  error,  with  directions  to  remand 
the  cause  to  the  state  court.* 

28.  Effect  of  Petition  as  Appearance.  —  The  petition  for  removal 
is  not  an  appearance  such  as  to  constitute  a  waiver  of  objection 
to  the  jurisdiction  by  reason  of  insufficiency  of  the  service  of 
process;*  but  it  is  a  waiver  of  the  privilege  of  being  sued  in  a 
particular  federal  district.* 

29.  Withdrawal  of  Petition.  —  A  party  may  withdraw  his  peti- 
tion, at  least  before  any  action  has  been  taken  by  the  state  court 
thereon  and  before  a  copy  of  the  record  has  been  transmitted  to 
the  federal  court.* 

80.  Bond  for  Bemoval  —  a.  Necessity  of  Bond.  —  In  order 
to  procure  a  removal  a  bond  is  made  necessary  by  the  express 
terms  of  the  removal  act.'' 

b.  Filing  Bond  —  (i)   Time  for  Filing. — The  law  supposes 

sufficiently  alleged  the   citizenship  of  Co.,  24  Fed.   Rep.  657,  and  the  cases 

the  petitioner,   but  omitted  to  allege  cited  in  the  preceding  note. 

that  of  the  plaintiff,  it  was  held  to  be  8.  Ayers  r.  Watson,   137  U.  S.  584. 

beyond  the  reach  of  amendment  in  the  See    generally    article    Amendments, 

federal  court.     Cameron  v,   Hodges,  vol.  i,  p.  524. 

127  U.  S.  322.  8.  Johnson  v.  F.  C.  Austin  Mfg.  Co., 

In  De  Loy  t/.  Traveler's  Ins.  Co.,  59  76    Fed.    Rep.    617.      See    generally 

Fed.  Rep.  319,  the  case  was  removed  article  Ameni^ments,  vol.  i,  p.  531. 

on  a  record  which  did  not  show  whether  4.  See  infra^  I.  39.  b.  Motion  to  QuasA 

the  defendant  was  a  natural  or  an  arti-  Service  of  Process. 

ficial   person,  but   the  petition  for  re-  6.  Se^  supra ^  pp.  180,  181. 

moval  averred  that  the  defendant  was  6.  Wadleigh    v.    Standard   L.,    etc., 

a  citizen  of  Connecticut.     The  federal  Ins.  Co.,  76  Wis.  439,  decided  on  the 

court  refused  to  allow  an  amendment  general    principle    that  a  party   may 

duly  alleging  citizenship  as  a  corpora-  waive  his  right  of  remot^al,  and  hold- 

tion,  and  remanded  the  cause.  ing  that  a  denial  of  leave  to  withdraw 

In  Camprelle    r.   Balbach,   46   Fed.  the    petition    was     appealable.       The 

Rep.  81,  the  federal  court  refused  to  court  said:  "  It  is  said  that  as  a  proper 

allow    a    petition    for  removal   to  be  petition  and  bond  had  been  filed,  en- 

amended  by  inserting  an  allegation  of  titling  the  defendant  to  a  removal,  the 

the   petitioner's    nonresidence  at    the  rightful  jurisdiction  of  the  state  court 

time  when  the  suit  was  begun.     See  over  the  cause  was  at  an  end,  and  that 

also  Freeman  v.  Butler,  39  Fed.  Rep.  i.  no  further  proceedings  could  properly 

An  averment  of  residence  cannot  be  be  had  in  that  court,  not  even  to  grant 

amended     by     alleging      citizenship,  the  request  that  its  jurisdiction  should 

Grand  Trunk  R.  Co.  v.  Twitchell,  59  be   restored.     We    cannot  adopt    that 

Fed.  Rep.  729.  view    of    the    law.       Consent    would 

On  Appeal  or  Error.  —  An  amendment  surely   restore  the  jurisdiction  of  the 

that  could  not  have  been  allowed  by  stat^  court  over  the  cause,  and  place  it 

the  Circuit  Court  cannot  be  allowed  in  in   the  same   position   it   would   have 

the  Supreme  Court  on  appeal  or  error  stood  if  the  defendant  had  omitted  to 

in  order  to  support  the  jurisdiction  of  exercise  its  right  to  remove  it  lo  a  fed- 

the  Circuit  Court  to  render  the  judg-  eral  court."     The  motion  to  withdraw 

ment  or  decree.     Cameron  v.  Hodges,  the   petition   for  removal    was    made 

127  U.  S.  322.  upon  notice  to  the  plaintiff's  attorney. 

1.  See  Endy  v.  Commercial   F.  Ins.  7.  Acl  of  1887-1888,  24  U.  S.  Stat,  at 
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that  the  petition  and  bond  will  be  filed  together,*  or  rather  that 
the  bond  will  be  filed  within  the  time  prescribed  for  removal.* 
There  is  no  objection  to  filing  the  petition  first;  but  it  has  no 
effect  upon  the  jurisdiction  of  the  state  court  until  the  bond  is 
presented.* 

(2)  Filing  or  Presentation,  —  Whether  it  is  sufficient  to  file  the 
bond  in  the  office  of  the  clerk  without  actually  presenting  it  to 
the  judge  will  depend  upon  authorities  cited  in  another  part  of 
this  article.* 

c.  Form  of  Bond — Joint  or  Seyeral.  —  It  has  been  held  that 
a  joint  bond  is  insufficient,  and  that  the  obligation  must  be  sev- 
eral.*    But  where,  as  in  many  of  the  states,  joint  contracts  are 

L.  552,  c.  373;  25  U.  S.  Slat,  at  L.  433,  low    the    jurisdiction  of    the    federal 

c.  866.  court,  whereupon  the  defendant  at  a 

1.  Per  Lowell,  C.  J.,  in  Maine  v,  later  hour  on  the  same  day  filed  his 
Gilinan,  11  Fed.  Rep.  216.  See  also  bond  for  removal,  which  was  ap- 
Bsll  V,  Lycominif  Ins.  Co.,  3  Hun  (N.  proved.  It  was  held  that  the  bond 
Y.)  410.  6  Thomp.  &  C.  (N.  Y.)  54.  was  filed  too  late,  and  that  the  cause 

The  Act  of  1887-1888  provides  that  was  not  removed. 
the  defendant  "  may  make  and  file  a        4.  See  supra^  p.  320,  as  to  filing  and 

petition    ♦    »    »    and  shall  make  and  presentation  of  petition  for  removal, 
file  therewith  a  bond,"  etc.  "  The  security  required  must  be  ac- 

The  Aot  of  1789   was    construed   to  tually  produced  and  presented  for  the 

mean  that  the  security  offered  should  approval  of  the  court."     Si.  Anthony 

be  simultaneous  with  the  filing  of  the  Falls      Water-power      Co.      v.      King 

petition.     Robinson  z'.  Potter,  43  N.  H.  Wrought-iron   Bridge    Co.,    23    Minn. 

188,  holding  that  an  offer  of  security  188.     In  Rhode  Island  Horse  Shoe  Co. 

made  in  the  petition  for  removal  was  r.  Goodenough  Horse  Shoe  Co.,  (Supm. 

not  alone  sufficient,  and  that  where  the  Ct.  Spec.  T.)  i  Abb.  N.  Cas.  (N.  Y.)  11, 

security    was    not    actually    tendered  52  How.  Pr.  (N.  Y.)  11 1,  the  filing  of 

ontil  objection  was  made  on  the  hear-  the   petition  and  bond  in  the  office  of 

ing  of  the  petition  it  was  too  late.     See  the   clerk,  during   the   session   of   the 

also  Hazard   v,  Durant,  9   R.  I.  608:  court,  with  notice  thereof  to  the  plain- 

Kirkpatrick  v.  Hopkins,  2  Miles  (Pa.)  tiff's  attorney,  was  held  insufficient  to 

277.     Compare    Durand    v.    HoUins,  3  effect  a  removal,  so  as  to  invalidate  a 

Duer  (N.  Y.)  687.  subsequent  judgment  by  default.     See 

2.  St.   Anthony    Falls    Water-power  also  Grow   v.   Wiman,  (City  Ct.  Spec. 
Co.  V,  King  Wrought-iron  Bridge  Co.,  T.)  3  N.  Y.  St.  Rep.  281. 

33  Minn.  186,  holding  that  no  removal  5.  Hazard  v.  Durant,  9  R.   I.'6o8,  a 

was    effected    although     the     petition  petition  for  removal  under  the  Act  of 

therefor   was   filed   in   time,  the  bond  1789,  where  tl^  court  said:  "  If  the  law 

being  filed  too  late;  Maine  v,  Gilman,  requires  a  bond  for  the  security  of  the 

II  Fed.  Rep.  214.     See  also  Howard  v,  plaintiffs  they  are  entitled  to  have  that 

Southern  R.  Co.,  122  N.  Car.  947;  Wil-  bond  in  the  form  best  adapted  to  effect 

cox,  etc..  Sewing  Mach.  Co.  v,  Follett,  the  end   proposed.     They  are  entitled 

2  Flipp.  (U.  S.)  266.  to  have  each  surety  bound  in  law.     A 

8.  Austin   V.   Gagan,   39  Fed.    Rep.  bond    which    may   subject   them   to  a 

626,  where  the  court  said:  *' The  filing  chancery  lawsuit  certainly  cannot  be 

of  a  bond  is  required  by  the  same  Ian-  said  to  meet  this  requisition."     It  was 

goage  as  the  filing  of  a  petition,  and  held  in  Roberts  v.  Canington,  2  Hall 

it  must  receive  the  same  construction  (N.  Y.)  649,  that  a  joint  bond  was  in- 

with   reference  to  the   bond   as    with  sufficient  under  the  Act  of  1789:  but 

reference   to  the  petition."     Thus,  in  the  court  erred  in  declaring  that "  the 

Maine  v.  Gilman,  ii  Fed.  Rep.  214,  the  plaintiff    is    entitled,    by   the    express 

defendant  filed  his  petition  for  removal,  words  of  the  act,  to  a  joint  and  several 

but  filed  no  bond.     On  a  subsequent  bond  from  the  defendant,"  as  the  act 

day   the    plaintiff  amended    his   com-  did  not  require  a  bond,  but  only  "  good 

plaint  by  reducing  his  ad  damnum  be-  and  sufficient  surety." 
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made  joint  and  several  by  statute,^  objection  to  a  joint  bond 
would  probably  not  be  tenable.  Besides,  the  defect  may  be 
waived.*  The  court  may  doubtless  require  that  the  bond  shall 
be  joint  and  several.* 

Bond  with  Penalty.  —  The  removal  act  neither  prescribes  nor  pro- 
hibits a  bond  with  a  penalty,  and  an  instrument  in  that  form  is 
commonly  used.'^  But  a  penal  bond  with  the  amount  left  blank 
has  been  pronounced  fatally  defective.* 

To  Whom  Payable.  —  The  bond  is  given  exclusively  for  the  benefit 
of  the  plaintiff  in  the  action,  and  his  name  should  be  inserted 
therein  as  obligee.* 

d.  Condition  of  Bond.  —  The  statute  requires  a  bond  (or 
"  entering  in  such  Circuit  Court,  on  the  first  day  of  its  then  next 
session,  a  copy  of  the  record  in  such  suit,  and  for  paying  all  costs 
that  may  be  awarded  by  the  said  Circuit  Court  if  said  court  shall 
hold  that  such  suit  was  wrongfully  or  improperly  removed 
thereto,  and  also  for  their  appearing  and  entering  special  bail  in 
such  suit  if  special  bail  was  originally  requisite  therein."  ^  The 
bond  need  not  be  drawn  literally  in  the  words  of  the  statute;  it 
is  sufficient  if  it  expresses  in  substance  the  required  obligation.* 
A  bond  omitting  any  of  the  essential  conditions  may  be  rejected 
by  the  state  court,*  but  a  perfect  bond  is  not  always  regarded  as 

1.  See  article  Parties   to  Actions,  not  be  remanded  on  account  of  the 

vol.  15.  p.  744.  defect. 

8.  Hazard  v,  Darant,  9  R.  I.  608.  6.  Grow  v.  Wiman,  (City  Ct.  Spec. 

8.  So  staled  in   Mix  v,  Andes  Ins.  T.)  3  N.  Y.  St.  Rep.  281,  holding  that  a 

Co.,  74  N.  Y.  57.  bond  made  payable  to  the  "  people  of 

4.  See  Removal  Cases,  100  U.  S.  463,  the  stale  of  Nev?  York  '*  was  defective, 

where  the  bond   is  set  forth  in   full;  but  that  the  defect  might  be  waived. 

Miller  v.  Finn,  1  Neb.  270;  Blanchard  See  also   Harris  c.  Delaware,  etc.,  R. 

V,    Dwight,    12    Wend.    (N.   Y.)    192;  Co.,  18  Fed.  Rep.  833. 

Farmers*  L.  &  T.  Co.  v.  Lake  Si.  El.  7.  Act  of  1887-1888.  24  U.  S.  Stat,  at 

R.  Co.,   173  111.  439;  and  cases  cited  L.  554,  c.  373;  25  U.  S.  Stat,  at  L.  435, 

infra^  p.  331,  note  3.  c.  866. 

Where  the   obligation   of  the   bond  8.  Thus  the  Act  of  1887-1888  requires 

conforms  to  the  provisions  of  the  stat-  a  bond  for  entering  a  copy  of  the  rec- 

ute,  and  the  state  court  accepts  it,  the  ord  in  the  circuit  court  "on  the  first 

cause   will  not  be  remanded   because  day  of  its  then  next  session."     Under 

the  bond  contains  a  penalty  if  the  lat-  a  former  removal  act  providing  for  a 

ter  is  sufficient  to  cover  all  the  costs  bond  to  enter  the   record  on  the  first 

likely  to  accrue.     Com.  v,  Louisville,  day  of  the  then  next  session  after  the 

Bridge  Co.,  42  Fed.  Rep.  241,  whete  "  filing"  of  the  petition,  it  was  held 

the  court  said:  "  It  may  be  that  a  bond  that  the  court  properly  approved  a  bond 

without    A    penalty    would     be    good  conditioned  to  enter  the  record  on  the 

under  the  statute."  first  day  of  the  session  next  after  the 

6.  Burdick  </.   Hale,  7  Biss.  (U.  S.)  "  granting"  of  the  petition,  when  the 

96;  Austin  v.  Gagan,  39  Fed.  Rep.  628,  same  session   would   answer  to    both 

where  the  bond"  contained  no  amounts  the  statute  and   the   bond.      Ellis    v. 

of   money,  an   unfilled    blank   having  Atlantic,     etc.,    R.     Co.,    134     Mass. 

been  left,  so  that  it  did  not  appear  for  338. 

what  money  the  obligors  were  bound."  0.  Miller  v.  Finn,  i  Neb.  270:  Henen 

Compare  Johnson  v.  F.  C.  Austin  Mfg.  v.  Baltimore,  etc.,   R.  Co.,  17  W.  Va. 

Co.,  76  Fed.  Rep.  616,  holding  that  if  898,  holding  it  erroneous  to  accept  such 

the   state   court  accepts  such  a  bond  a  bond.     See  also  Probst  t.  Cowen,  91 

and  orders  a  removal,  the  cause  will  Fed.  Rep.  930.     But  ^^M/ar^  cases  cited 
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a  jurisdictional  requisite.* 

e.  Amount  of  Bond.  —  The  Act  of  Congress  does  not  fix 
the  amount  of  the  bond.^  In  practice  it  is  usually  not  less  than 
two  hundred  and  fifty  dollars.^ 


infra,  I.   30.  i.  Defects  Amended^  Dis- 
regarded, or  Waived. 

A  Preeedent  of  the  condition  of  a 
b^nd  under  the  Act  of  1875  will  be 
fojnd  in  Ellis  v,  Ailiniic,  etc.,  R.  Co., 
134  Mass.  339,  where  it  was  held  suffi- 
cient. 

Condition  for  Filing  Copy.  —  A  bond 
onniuing  the  condition  to  6Ie  a  copy  of 
I  he  record  in  the  federal  court  may 
properly  be  rejected.  Combs  v.  Nel- 
son, qi  Ind.  123. 

Where  the  condition  of  the  bond  pro- 
vided for  the  entry  of  appearance  by 
the  defendant  in  the  United  States  Dis- 
trict  Court  instead  of  the  entry  of  the 
record  in  the  United  States  Circuil 
Court,  the  bond  was  held  to  be  fatally 
defective.     Hayes  v.  Todd,  34  Fla.  233. 


rington,  64  Tex.  233;  New  Orleans, 
etc.,  R.  Co.  V.  Rabasse,  44  La.  Ann. 
180;  Sheldrick  v.  Cockcroft,  27  Fed. 
Rep.  579.  Compare  cases  cited  infra^ 
I.  30.  /.  Defects  Amended^  Disregarded, 
or  Waived. 

Ab  to  Special  BaU.  —  If  there  was  no 
special  bail  in  the  case  the  condition  in 
the  bond  need  not  mention  it.  Re- 
moval Cases.  100  U.  S.  472;  Burck  v, 
Taylor,  39  Fed.  Rep.  5S1;  Crisman  z/. 
Pidcock,  (Supm.  Ct  Spec  T.)  62  How. 
Pr.  7  N.  Y.  330;  Hayes  v,  Todd.  34 
FU.  238. 

Special  bail  need  not  be  put  in  in  (he 
state  court,  although  it  is  a  bailable 
action.  Suydam  v.  Smith,  1  Den.  (N. 
Y.)  265. 

1,  See      infra ^     I.      30.     1.     Defects 


A  bond  conditioned  that  the  obligor     Amended,  Disregarded,  or  Waived, 


therein,  who  was  not  a  party  to  the 
suit,  should  enter  a  copy  of  the  record, 
etc..  was  held  utterly  insufficient  in 
Clippinger  v.  Missouri  Valley  L.  Ins. 
Co.,  26  Ohio  St.  404. 

If  a  bond  in  due  form  is  filed,  but 
ihe  time  mentioned  in  the  condition 
therein  for  filing  copies  of  the  record  in 
the  federal  court  has  elapsed  when  the 
application  for  removal  is  presented  to 
the  court  for  consideration,  the  appli- 
cation will  be  dismissed.  Clippinger 
V,  Missouri  Valley  L.  Ins.  Co.,  26  Ohio 
St.  404. 

Condition  for  Appearing.  —  In  Ball  v. 
Bell,  3  W.  Va.  183,  an  attempted  re- 
moval under  the  Act  of  1789,  by  a 
nonresident  who  had  been  sued  by  for- 
eign attachment,  the  oond  was  held  to 
bi  fatally  defective  in  omitting  the 
condition  for  the  defendant's  "  ap- 
pearing '*  in  the  federal  court. 

A  clause  in  the  condition  of  the  bond 
providing  that  the  defendant  shall 
**  do  or  cause  to  be  done  such  other 
and  appropriate  acts,"  etc.,  is  a  suffi- 


2.  In  Nye  v.  Northern  Cent..  R.  Co., 
24  Hun  (N.  Y.)  556,  the  court  refused 
to  reverse  an  order  of  removal  where 
the  bond  accepted  by  the  court  '*  was 
not  insignificant  in  amount." 

8.  The  penalty  of  the  bond  was  two 
hundred  and  fifty  dollars  in  Bondurant 
V.  Watson,  103  U.  S.  284;  Herndon  v. 
iEtna  Ins.  Co.,  107  N.  Car.  195;  and 
McNeal  Pipe,  etc.,  Co.  v.  Howland,  99 
N.  Car.  204  It  was  five  hundred  dol- 
lars in  Texas,  etc.,  R.  Co.  v.  McAllis- 
ter, 59  Tex.  353;  Henen  v.  Baltimore, 
etc..  R.  Co  .  17  W.  Va  886;  Ellis  v. 
Atlantic,  etc.,  R.  Co.,  134  Mass.  339; 
Henry  v.  Louisville,  etc.,  R.  Co.,  91 
Ala.  585;  Shepard  v.  Conrad,  (Supm. 
Ct.)  4  Abb.  N.  Cas.  (N.  Y.)  254,  where 
the  plaintiff  claimed  forty-eight  thou- 
sand dollars;  and  Com.  v.  Louisville 
Bridge  Co.,  42  Fed.  Rep.  241.  It  was 
one  thousand  dollars  in  Weeks  v.  Bill- 
iniTs.  55  N.  H.  372;  Removal  Cases, 
100  U.  S.  463;  Clippinger  v.  Missouri 
Valley  L.  Ins.  Co..  26  Ohio  St.  406; 
Baltimore,  etc.,  R.  Co.  v.  Cary,  28  Ohio 


cient  compliance  with  the  requirement     St.    209;    Chambers  v.    McDougal,   42 


that  the  bond  shall  be  one  for  appear- 
ing in  the  federal  court.  Cooke  v. 
Seligram,  7  Fed.  Rep.  269 

Condition  for  Payment  of  Costs.  —  A 
bond  containing  no  provision  for  pay- 
ment of  costs  may  be  rejected.     Web- 


Fed.  Rep.  697:  Robb  v.  Parker,  3  S. 
Car.  62;  Schwab  v.  Coots,  48  Mich. 
117;  and  Miller  v.  Finn,  i  Neb.  270,  in 
which  latter  case,  however,  the  amount 
was  held  to  be  inadequate.  It  was  five 
thousand  dollars  in  Hatch  v.  Chicago, 


ber  w.  Bishop,  13  Fed.  Rep.  49;  Torrey  etc.,  R.  Co.,  6  Blatchf.  (U.  S.)  117,  and 
V.  Grant  Locomotive  Works,  14  Mahone  v.  Manchester,  etc.,  R.  Corp., 
Blaichf.  (U.   S.)  269;    Harrold  v.    Ar-     11   Mass.  73.     A   bond  with  a  penalty 
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/.  Execution  of  Bond. — The  state  court  will  probably 
refuse  to  accept  a  bond  not  signed  by  the  petitioner,  ■  but  the 
federal  court  nnay  decline  to  remand  the  cause  on  account  of  the 
defect,*  and  will  decline  if  no  objection  was  made  in  the  state 

of    two    thousand    dollars    was    held  represent    the    corporation.     See   Ma- 

amply  suflicient  in  amount  in  Taylor  hone  v.  Manchester,  etc.,  R.  Corp.,  iii 

V.  Shew,  54  N.  Y.  77,  where  the  plain-  Mass.  72.     In  Cleveland,  etc.,  R.  Co. 

Ijff  sued  for  less  than  six  hundred  dol-  v.   Doerr,  41   111.  App.  536,   the  bond 

lars.      In    Blanchaid    v.    Dwight,    12  was  disapproved  because  it  '*  was  not 

Wend.  (N.  Y.)  193,  it  was  held  that  a  executed  by  the  president  of  defendant 

bond  in  the  penal  sum  of  one  thou-  corporation,  nor  by  one  shown  to  pos- 

sand     dollars    was     amply    sufficient  sess  authority  to  execute  such  instru- 

where    the   defendant   had    not    been  ment  for  it  or  on  its  behalf.'* 

held  to  bail,  though  the  plaintiff  laid  ITndor  the  Act  of  1789  a  bund  was  not 

his  damages  at  fourteen  thousand  dol-  specifically  required,  and  the  failure  of 

lars,  but  the  court  said  it  would  have  the  petitioner  to  execute  a  bond  signed 

been  insufficient  if  the  defendant  had  by  satisfactory  sureties  was  immaie- 

been  holden  to  bail  for  the  amount  de-  rial.     Brown  v.  Crippin,  4  Hen.  &  M. 

manded.     In   Dart  v.  Walker,  (C.   PI.  (Va.)   173;    Vandevoort   v.    Palmer,  4 

Gen.  T.)  43   How.  Pr.  (N.  Y.)  2g,  an  Duer  (N.  Y.)  677. 

order  of  removal  on  condition  of  filing  2.  The  cause  will  not  be  remanded 

a  bond  in  the  penalty  of  twenty  thou-  because  the  bond  was  not  signed  by 

sand     dollars,     with     sureties,     was  the     party,    but    by    another    person 

affirmed  on  appeal.  named  therein  as  principal  and  by  a 

**  As  a  rule  of  practice  I  think  dififercnt  person  as  surely.  Public 
the  court  should  not  approve  any  Grain,  etc.,  Exch.  v.  Western  Union 
sureties  unless  the  amount  of  the  Tel.  Co.,  16  Fed.  Rep.  289,  ti  Biss. 
bond  is  equal  to  the  sum  in  which  the  (U.  S.)  568.  See  also  Stevens  v.  Rich- 
defendant  in  the  action  has  been  held  ardson,  9  Fed.  Rep.  191,  20  Blatchf.  (U. 
to  bail,  if  bail  has  been  required  in  the  S.)  53. 

state  court."    Per  Leonard,  P.  J.,  in  In  People's  Bank  v.  i£tna  Ins.  Co., 

Jones  V.  Seward,  41  Barb.  (N.  Y.)  273.  53  Fed.  Rep.  161,  a  motion  lo  remand. 

In  considering  an  application  under  all  that  appears  on  this  point  is  in  the 

the  Act  of  1789,  the  court  said:  "  The  following  extract  from  the  opinion  of 

amount  of  the  surety  to  be  taken  is  a  the  court:    '*  An  objection  was  raised 

matter  in  the  discretion  of  the  court  to  at  the  hearing  to  the  bond.     It  is  not 

which   the   petition   is  presented.      It  signed  by  the  defendant,  but  it  is  exe- 

could  never  be  reviewed  here  [on  ap-  cuted     by    two    responsible    persons, 

peal]  unless  perhaps  in  some  extraor-  The  Act    of    Congress  says   that  the 

dinary  case.     In  the  present  instance  party  desiring  removal  must,  with  his 

the  surety   was  a  little  less  than  the  petition,   to  this  end,   make   and   file 

claim.     As  a   general   rule,   it   would  therewith  a  bond  with  good  and  suffi* 

seem   just    that    it    should    equal  the  cient  surety  for  his  or  their  entering 

claim    and    accrued    costs."     Bell    v.  into  the  Circuit  Court,  on  the  first  day 

Lycoming  Ins.  Co.,  3  Hun  (N.  Y.)  409,  of  its  then  next  session,  a  copy  of  the 

6  Thomp.  &  C.  (N.  Y.)  54.  record,   etc.      Strictissimi  juris^    if    a 

1.  If  the  bond  is  not  signed  by  the  party   make  a  bond,  it  should  be  his 

petitioner    for  removal,   but  only   by  bond.     But  the  condition  of  this  bond 

persons    not    parties    to    the    record,  has   already  been   complied  with.     It 

the  state  court  may  decline  to  grant  had  ample  surety.     The  statute  is  sub- 

the  removal.     Farmers'  L.  &  T.  Co.  v,  stantially  complied  with.     The  motion 

Lake  St.  El.  R,  Co.,  173  III.  439;  Weed  to  remand  is  refused." 

Sewing  Mach.   Co.   v.   Smith,   71   111.  Acknowledgement. —  "  The    want    of 

204;  Cleveland,  etc.,  R.  Co.  v.  Mona-  acknowledgment  or  proof  of  the  execu- 

ghan,  140  III.  474.  tion  of  the  bond  was  a  matter  of  prac- 

The  bond  may  be  signed  by  attor-  tice  for  the  state  court   to  pass  upon, 

ney.     See  Removal  Cases,   100  U.  S.  and  it  will  not   be  reviewed  by   this 

463.  court  after  the  state  court  has  accepted 

The  Bond  of  a  Corporation  should  be  the    bond."     Cooke    v.    Seligman,    7 

executed  by  some  person  authorized  to  Fed.  Rep.  269. 
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court.*     The  same  observations  apply  to  irregularities   in   the 
execution  of  the  bond  by  sureties.* 

g.  Number,  Qualification,  and  Justification  of  Sure- 
ties—  Knmber.  —  It  is  not  necessary  that  two  persons  should 
sign  the  bond  as  sureties.*  The  statutory  requirement  of  **  good 
and  sufficient  surety  "  is  satisfied  if  there  is  one  surety  able  to 
respond  to  the  condition  of  the  bond.* 

Qualification.  —  Hence  it  is  error  to  reject  the  bond  on  the  ground 
that  one  of  the  sureties  is  an  attorney  of  the  court,  and  therefore 
disqualified  by  the  state  law  and  practice.*  Moreover,  it  is 
competent  for  the  state  court  to  accept  as  surety  an  attorney  at 
law,  notwithstanding  a  rule  of  practice  in  that  court  disqualify- 
ing him  as  surety.*  If  it  is  necessary  that  the  surety  shall  be  a 
resident  of  the  state  ''  it  is  not  necessary  to  sustain  the  federal 
jurisdiction  that  his  residence  shall  be  stated  in  the  record.® 

Jostifieatlon.  —  It  is  a  common  practice  for  the  sureties  to  justify,* 

1.  Removal  Cases,  loo  U.  S.  471.  practice    would     require     a     resident 

8.  Where  some    of    the    defendants  surety.     See   Potter  v.  Richardson,   i 

executed  the  bond  as  principals,  and  Mart.  N.  S.  (La.)  276. 

other  defendants   signed   as  sureties,  8.  Probst  v.   Cowen,   91    Fed.   Rep. 

and  the  surety's  signature  was  unau-  930. 

thorized.  but  the  state  court  made  no  9.  In   Removal  Cases,  100  U.  S.  464, 

objection   to  the  bond  or  the  burely,  it    appears  that  one   of    the    sureties 

and   the   pecuniary  sufficiency   of  the  made  affidavit  that  he  was  a  citizen  of 

parties  to  the  bond  was  unquestionable,  the  state  and  worth  double  the  amount 

the  federal  court  refused  to  remand  the  of  the  bond  over  and  above  all  debts 

cause.      Chambers    v,    McDougal,    42  and  had  property  subject  to  execution. 

Fed.  Rep.  694.  In  Taylor  r.  Shew,  54  N.  Y.  77,  the 

8.  Removal  Cases,  100  U.  S.  472.  sureties  justified  by  affidavits  annexed 

4.  Removal  Cases,  100  U.  S.  472.  to  the  bond  that  they  were  each  worth 

A   bond    with  a   single  surety,   and  double   the  amount  of  the  bond  over 

-without  a  seal  to  his  signature,  is  de-  and  above  all  debts  and  responsibili- 

fective,  but  may  be  cured  by  amend-  ties,  and  that  one   was  a  householder 

ment.     Overman   Wheel  Co.   v.   Pope  and  the  other  a  freeholder  within  the 

Mfg.  Co.,  46  Fed.  Rep.  577.  state,  and  both  of  them  residents.     In 

nie  Court  May  Eeqidre  More  than  One  Schwab  v.  Coots,  48  Mich.  117,  an  affi- 

Snrety  if  one   is  insufficient.     Mix  v.  davit  of  the  surety's  responsibility  was 

Andes  Ins.  Co.,  74  N.  Y.  57.  attached    to   the   bond.     The    sureties 

One  of  the  I>efend8uit8  a  Surety. —  A  justified  in  Nve  v.  Northern  Cent.  R. 

merely   nomfnal  defendant  who  need  Co.,  24  Hun  (N.  Y.)  559;  Herndon  v. 

not  and  does  not  join  in  the  petition  i£tna  Ins.  Co.,  107  N.  Car.  195;  How- 

for  removal  "  is  as  good  a  surety  as  ard  v.  Southern  R.  Co.,  122  N.  Car.  945. 

anybody  else  worth  the  amount  of  the  The  Conrt  May  Require  the  sureties  to 

bond.'*     Steiner  v,  Mathewson,  77  Ga.  justify.     Mix  v.  Andes  Ins.  Co.,  74  N. 

657.  Y.  57 

6.  Removal  Cases,  100  U.  S.  472.  Snfficieney  of  Jnetifleation.  —  An  affi- 

6.  Probst  V.  Cowen,  91  Fed.  Rep.  davit  by  a  surety  setting  forth  that 
930.  where  the  court  said:  "  It  is  com-  "  he  is  worth  the  sum  of  over  two 
petent  for  a  court  to  change  or  vacate  thousand  dollars  over  and  above  all 
its  rules  of  practice,  or  to  except  a  his  exemptions  of  every  kind,  and  over 
particular  case  from  the  operation  and  above  all  his  liabilities,"  was  held 
thereof,"  to  which  point  see  generally  insufficient  because  "  it  does  not  state 
article  Rules  of  Court.  that  he   has  any   property  subject  to 

7.  Whether  a  surety  should  be  a  rest-  execution  in  the  district  or  state,  or 
dent  of  the  state  was  left  undecided  in  that  he  is  a  resident  of  'the  state." 
Probst  V.  Cowen,  91  Fed.  Rep.  929.  Cleveland,  etc.,  R.  Co.  v.  Monaghan, 
la   some  of  the  states,   at  least,   the  140  111.  484. 
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and  a  failure  to  do  so  may  embarrass  the  applicant  for  removal  so 
far  as  the  state  court  has  power  to  exercise  a  discretion.*  It  is  the 
better  opinion,  however,  that  the  sureties  are  not  bound  to  jus- 
tify unless  the  plaintiff  objects  to  their  sufficiency  and  a  rule  to 
justify  is  laid  upon  them.* 

h.  Determination  of  Validity  and  Sufficiency  of  Bond 

—  Power  of  Conrt.  —  The  statute  imposes  upon  the  state  court  pre- 
cisely the  same  duty  to  accept  the  bond  as  to  accept  the  peti- 
tion,' and  perhaps  the  court  has  the  same  power  to  pass  upon 
the  validity  of  the  former  as  of  the  latter,  subject  to  the  same 
qualifications.*  It  has  not  been  finally  determined  by  the  federal 
Supreme  Court  whether  the  state  court  has  any  authority  to  pass 
upon  the  sufficiency  of  the  bond  filed  by  the  petitioner,  as 
respects  either  its  amount  or  the  sufficiency  of  the  surety,  and  to 
refuse  to  accept  it,  and  to  suspend  the  exercise  of  its  jurisdiction 
if  the  bond  should  be  found  to  be  in  fact  insufficient.*  But  the 
tendency  of  the  cases  holding  that  all  questions  of  fact  must  be 
determined  in  the  federal  Circuit  Court  *  renders  it  probable  that 
the  state  court  will  be  held  to  have  no  such  authority  and  that 
if  the  bond  is  good  in  form  its  sufficiency  can  be  finally  passed 
upon  only  in  the  federal  court.''  Nevertheless,  the  state  courts 
claim  and  constantly  exercise  the  power.® 

1.  In  Darst  v.  Bates,  51  III.  449,  the  moval.     Bates   v.    Baltimore,  etc.,   R. 

court  said:  "  We  fail  to  find  that  there  Co.,  39  Ohio  St.  157. 

was  any  justification  of   the  sureties  2.  Empire  Transp.  Co.  v.  Richards, 

offered     on     the     bonds    which    were  88  III.  406. 

offered  in  the  court  below  on  the  appli-  3.  Act  of  1887-1888,  24  U.  S.  Stat,  at 

cation  for  removal.     The  court  below  L.  554,  c.  373;    25  U.  S.  Stat,  at  L.  435, 

was  not  required  to  take  judicial  notice  c.   866,  which  provides  that  *' it  shall 

of  the  sufficiency  of  the  sureties  as  to  then  be  the  duty  of  the  state  court  to 

solvency,  responsibility,  residence,  etc.  accept  said  petition  and  bond." 

Bat  if  such  was  the  duty  of  the  court  4.  As  to  the  jurisdiction  to  pass  upon 

we  would  presume  that  in  the  exercise  the  petition,  see  infra^  I.  31.  c,  Deter^ 

of  that  duty   he  knew  the    pecuniary  mination  of  Sufficiency  of  Application, 

condition   of    the    bail    and    regarded  6.  Roberts  v.  Chicago,  etc.,   R.  Co., 

them    as   insufficient."      In   Miller  v.  48  Minn.  530.     In  Removal  Cases,  100 

Finn,  i  Neb.  270^  an  application  for  re-  U.  S.  457,  the  court  declined  to  pass 

moval   made   to   the   Supreme    Court,  upon  the  question,  it  being  found  to  be 

one   of   the   reasons   assigned  by  that  unnecessary. 

court  for  dismissing  the  petition  was  6.  See  infra^  I.  31.  d.  Determination 

that"  the  sureties  have  not  justified,  of  Questions  of  Fact. 

and  we  cannot  know  that  they  are  suflS-  7.  Roberts  v.  Chicago,  etc.,  R.  Co., 

cient."     In  Cleveland,  etc.,   R.  Co.  v.  48  Minn.  530. 

Alonaghan,   140  111.   484,  it   was   held  8.  McWhinney  v.    Brinker,  64  Ind. 

that   the   bond  was  properly  rejected,  36D;  Jones  v.  Seward,  41  Barb.  (N.  Y.) 

"  there   being   no  evidence  as   to  the  274;  Henen  v.  Baltimore,  etc.,  R.  Co., 

responsibility  of  the  makers,"  where  17  W.  Va.  895.     See  also  Terre  Haute, 

objection  to  the  bond  was  taken  for  etc.,  R.  Co.  v.  Abend,  9  111.  App.  309. 

that  reason.     See  also  Cleveland,  etc.,  "  There  can  be  no  doubt  it  is  neces- 

R.  Co.  r^  Doerr,  \i  III.  App.  536.  sary  for  some  court  to  either  fix  or  ap- 

Wsiyer  of  Objection.  —  An   objection  prove  the  bond  and  its  surety  before  it 

that  no  evidence  was  given  that  the  can  be  held    conclusively    sufficient." 

t.j<eii3s   were   good   and   sufficient    is  /'^r Campbell,  J.,  in  Schwab  v.  Coots, 

wa^«'ed  if  not  made  in  the  state  court  48  Mich.  T17.     Thus  in  Continental  L. 

at  the  time  of  the  application  for  re-  Ins.  Co.  z/.  Kessler,  84  Ind.  312,  objec- 
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Arbitrary  Bijeetioii.  —  The  court  cannot  arbitrarily  reject  a  bond 
tendered,  and  without  specifying  any  cause  ^  or  giving  to  the 
party  an  opportunity  to  correct  it  in  any  respect  in  which  it  is 
pronounced  insufficient.* 

It  Is  the  ProYlnoe  of  the  Court  and  Kot  of  the  Clerk  to  determine  all 
questions  relating  to  the  bond;*  but  in  the  ordinary  course  of 
procedure  the  matter  is  sometimes  referred  by  the  court  to  the 
clerk  or  master.* 

On  Appeal  in  the  state  courts  the  sufficiency  of  the  sureties  will 
be  presumed  if  the  record  shows  no  objection,*  and  in  any  event 
the  exercise  of  discretion  will  not  be  disturbed  unless  in  a  clear 
case  of  abuse.* 

On  a  Motion  to  Bemand  in  the  federal  court  that  court  will  not  enter 
into  any  inquiry  as  to  the  sufficiency  of  sureties  on  a  bond 
accepted  by  the  state  court  *"  or  rejected  by  it  without  objection 
to  the  sureties.® 

i.  Defects  Amended,  Disregarded,  or  Waived  —  in  sute 

Court.  —  A  defective  bond   may  be  cured  by  filing  a  sufficient 

Uon  was  made  to  the  removal  "  on  the  the  sufficiency  of  the  sureties  "  there 

grounds  that  the  bond  had  been  ma-  must  be  a  reference  to  the  clerk." 

terially  altered  since  it  was  signed  by  6.  Terre  Haute,  etc.,  R.  Co.  v.  Abend, 

soms  of  the  sureties."  9  111.  App.  308;  Empire  Transp.  Co.  v. 

In  Taylor  v.  Shew,  54  N.  Y.  78,  the  Richards,  88  III.  406;  Stix  r.  Keith,  90 

court  said:     "  The  judge  had  the  right  Ala.    121;    Southern    Pac.    R.   Co.    v. 

to  be  satisfied  that  the  sureties  were  Harrison,  73  Tex.  107;  Mix  v,  Andes 

•  good  and  sufficient,'  and  if  he  had  Ins.  Co.,  74  N.  Y.  57;  Taylor  v.  Shew, 

nay  doubt  that  they  were  he  could  have  54  N.  Y.  75;  Chamberlain  v.  American 

had  them  brought  before  him  to  be  ex-  Nat.  L.,  etc.,  Co.,  11  Hun  (N.  Y.)  374; 

amined  undnr  oath,  or  he  could  have  Winslow  tr.   Collins,   no  N.  Car.  121; 

satisfied  himself  on  that  point  in  any  Henen  v.  Baltimore,  etc.,   R.   Co.,  17 

of  the  ways  known  to  the  practice  in  W.  Va.  898.     See  injfra^  I.  44.  /.  Pre- 

the  state  courts."  sumptions  on  Appeal, 

1.  Mix  V.  Andes  Ins.  Co.,  74  N.  Y.  6.  Fiiz   z\    Hayden,   4   Mart.    N.    S. 

57,  where  the  court  said:     **An  orderly  (La.)  653. 

administration  of  justice  requires  that  7.  Van    Allen   v,  Atchison,  etc.,  R. 

the  defects  should  be  pointed  out  so  that  Co.,  i  McCrary(U.  S.)  598,3  Fed.  Rep. 

they  could  be  remedied;"  Osgood  v,  545;    Dennis   v,    Alachua    County,    3 

Chicago,  etc.,   R.   Co.,  6  Diss.  (U.  S.)  Woods  (U.  S.)  683,  where  the  court  de- 

335;    Grow  r.  Wiman,  (City  Ct.  Spec,  clined  to  consider  affidavits  filed  in  the 

T.)  3  N.  Y.  St.  Rep.  281.     See  also  Re-  federal  court  attacking  the  sufficiency 

mcvalCases,  100  U.  S.  472.  of   the   parties  to  the  bond.     See  also 

It  a  state  court  declines  to  accept  a  New  York  Constr.  Co.  v.  Simon,   53 

sufficient  bond  and  erroneously  decides  Fed.  Rep.  3. 

it    to  be   insufficient,    the   removal   is  PrMumption  of    Aooeptanee.  —  If   the 

effected  nevertheless,  and  its  jurisdic-  record  on  removal  shows  no  action  of 

tion  ceases.     Noble  v.    Massachusetts  the   state  court  on   the    petition   and 

Ben.  Assoc,  48  Fed.  Rep.  338.  bond,   it   will   be    presumed   that  the 

8.  Taylor  V.  Shew,  54  N.  Y.  78.  bond  was  accepted.    Chattanooga,  etc., 

8..  Southern  Pac.  R.  Co.  v,  Harrison,  R.  Co.  v,  Cincinnati,  etc.,   R.  Co.,  44 

73  Tex.  107;    Hayes  v.  Todd,  34  Fla.  Fed.  Rep.  457, 

242;  Rhode  Island  Horse  Shoe  Co.  v.  8.  Removal  Cases,  100  U.  S.  472. 

Goodenongh  Horse  Shoe  Co.,  (Supm.  "As  no  objection  was  made  specific- 

Ct.  Spec.  T.)i  Abb.  N,  Cas.  (N.  Y.)  13,  ally  to  the  bond  which  was  oflfered,  we 

5a  How.  Pr    (N.  Y.)  III.  are  to  presume  that  the  security  was 

4.  In  Suydam  v.  Smith,   i  Den.  (N.  satisfactory,  and  that  the  court  refused 

Y.)  26$,  the  court  said  that  to  ascertain  to  withhold  further  proceedings  because 

835  Volume  XVIII. 


Prom  Btote  REMOVAL   OF  CA  USES.  to  Federal  Courto. 

bond  before  the  time  for  removal  has  expired,*  but  not  after- 
wards,* even  though  the  court  make  a  nunc  pro  tunc  order  giving 
a  retroactive  effect  to  the  new  bond  ;  •  and  the  court  is  not  bound 
to  stay  proceedings  to  enable  the  petitioner  to  amend  his  bond.* 
In  Federal  Coart.  —  In  some  of  the  federal  courts  the  filing  of 
a  bond  in  substantial  compliance  with  the  statute  is  deemed  a 
condition  precedent  to  the  right  of  removal.*  Others  hold  that  if 
the  state  court  has  accepted  the  bond  and  ordered  the  removal, 
and  the  record  has  been  filed  in  the  federal  court,  the  removal  is 
complete,  and  the  cause  will  be  retained,  though  an  amendment 
may  be  necessary  to  make  the  bond  comply  with  the  requisites 
of  the  statute.*     Defects  may  also  be  waived.'' 

a  case  for  removal  had  not  been  made.*'  Baker  v.  Peterson,  4  Dill.  (U.  S.)  562, 
Yulee  V.  Vose,  99  U.  S.  545.  note;  Deford  v.  Mebaffy,  13  Fed.  Rep. 
.  1.  Harrold  7/.  Arrington,  64 Tex.  233;  481 ;  MacNaughton  v.  South  Pac  Coast 
Chamberlain  v.  American  Nat.  L.,  R.  Co.,  19  Fed.  Rep.  883;  Harris  v, 
etc.,  Co.,  II  Hun  (N.  Y.)  374,  where  Delaware,  etc.,  R.  to.,  18  Fed.  Rep. 
the  bond  was  defective  for  want  of  a  833,  where  by  mistake  the  bond  was 
seal;  Deford  v.  Mehaffy,  13  Fed.  Rep.  made  payable  not  to  the  plaintiff,  but 
481.  See  also  supra^  p.  323,  as  to  to  a  stranger  to  the  record,  and  on  mo- 
amendments  of  the  petition  for  removal,  tion   the   substitution   of  a  new   bond 

2.  Wilcox,  etc.,  Sewing  Mach.  Co.  v,  was    allowed.      See    also    Dunn    v, 

Follett,  2  Flipp.  (U.  S.)  266.     See  also  National    Steamship    Co.,    12    N.    Y. 

supra^  p.  323.  Wkly.  Dig.  190. 

Under  the  Act  of  1789,  which  required  '*  We  are  of  opinion  that  the  jurisdic- 

a   petition    and    bond  to    be    filed    at  tion  of  this  court  in  a  case  removed 

the  time  of  entering  appearance,  if  the  from   a  state  court  does  not  depend 

bond  filed  with  the  petition  for  removal  upon  the  form,  nor  even  upon  the  sub- 

was  insufficient  the  defect  could  not  be  stance,  of  the  bond  which  is  presented 

remedied  by  subsequently  filing  a  new  to  and  approved  by  the  state  court  be- 

and  sufficient  bond.  Hazard  t/.  Durant,  fore  removal.     If  the  statute  in  other 

9  R.  I.  608.  respects  is  complied  with,  and  a  copy 

8.  Austin   V,    Gagan,    39  Fed.   Rep.  of  the  record  is  filed  here  in  accordance 

626.     Compare  Grow  v,  Wiman,  (City  with  the  statute,  the  removal  is  com- 

Ct.  Spec.    T.)   3   N.    Y.    St.  Rep.  283;  plete."    Per  McCrary,  J.,  in  Becde  v. 

Deford  tr.  Mehaflfy,  13  Fed.  Rep.  481.  Cheeney,  5  Fed.  Rep.  388. 

4.  Harrold  f.  A rringion,  64 Tex.  233.  In  Coburn  v.  Cedar  Valley  Land, 
This  case  was  decided  under  the  Act  etc.,  Co.,  25  Fed.  Rep.  793,  where  a 
of  1875,  hut  circumstances  might  arise  motion  to  remand  was  denied,  the 
so  as  to  make  it  applicable,  if  sound,  court  said:  "The  complainants  prc- 
under  the  Act  of  1887-1888;  for  in-  sent  a  motion  to  remand  *  *  *  be- 
stance,  where  the  petitioner  should  in-  cause  the  bond  is  not  conditioned  to 
sist  that  the  court  postpone  its  ruling  well  and  truly  pay  all  costs  that  may 
on  a  demurrer  or  plea  in  abatement  be  awarded  by  the  Circuit  Court  of  the 
which  would  terminate  the  time  for  re-  United  States  if  said  court  shall  hold 
moval.  See  also  Mabley  v.  Judge,  41  that  said  suit  was  wrongfully  or  im- 
Mich.  34.  properly   removed   thereto.     *      *     * 

5.  Torrey  v.  Grant  Locomotive  The  manner  of  removal,  the  amount 
Works,  14  Blalchf.  (U.  S.)  269;  Web-  or  form  of  the  bond,  is  not  matter  of 
ber  V.  Bishop,  13  Fed.  Rep.  49;  SheU  substance  affecting  the  jurisdiction  of 
drick  V.  Cockcroft,  27  Fed.  Rep.  579.  this  court,  and  may  be  waived,  or,  if 
See  also  Hayes  v,  Todd,  34  Fla.  240;  insisted  on,  may  be  cured  by  amend- 
McMundy  v,  Connecticut  Gen.  L.  Ins.  ment." 

Co.,  9  Chicago  Leg.  N.  324.  7.  Where  after  removal  of  the  cause 

6.  Johnson  v.  F.  C.  Austin  Mfg.  Co.,  on  a  defective  bond,  the  plaintiff  ac- 
76  Fed.  Rep.  616,  where  the  bond  con-  cepted  a  plea  of  the  defendant  entitled 
tained  no  penal  sum;  Dennis  «/.  in  the  federal  court,  it  was  held  that 
Alachua  County,  3  Woods  (U.  S.)  688:  he  thereby  waived  the  defect  in  the 
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j.  Suit  on  Bond.  —  In  an  action  on  the  bond  the  amount 
specified  therein  will  be  treated  as  a  penalty,  and  not  as  liqui- 
dated damages,*  but  at  least  nominal  damages  are  recoverable 
for  a  breach. » 

31.  Proceedings  on  Petition  for  £emoval  —  a.  Pleadings  in 
Answer  to  Petition.  —  The  removal  act  does  not  provide  for 
any  pleadings  by  the  party  opposing  a  petition  for  removal,  and 
while  it  is  useless  to  raise  an  issue  of  fact  by  pleading,*  it  is  not 
an  uncommon  practice  to  demur  to  the  petition,  or  to  file  a 
pleading  of  that  nature.* 

bond.  Grow  v.  Wiman,  (City  Ct.  the  federal  court  will  not  enable  the 
Spec.  T.)  3  N.  Y.  St.  Rep.  281.  See  plaintiff  to  recover  anything  in  an 
also  Hervey  r.  Illinois  Midland  R.  Co.,  action  on  the  bond  where  the  action 
3  Fed.  Rep.  707.  did  not  proceed  to  judgment  in  the  fed- 
It  Henry  v.  Louisville,  etc.,  R.  Co.,  eral  court,  but  was  dismissed  on  the 
91  Ala.  585.  See  also  Welch  v.  Thorn,  plaintiff's  motion;  in  such  a  case  the 
16  La.  188.  plaintiff  has  suffered  no  damage  from 
2.  The  failure  to  enter  a  copy  of  the  the  breach  of  the  obligation  to  enter 
record  in  the  federal  court  within  the  special  bail.  Welch  v.  Thorn,  16  La. 
time  prescribed   by  law  and  the  con-  188. 

dition  of  the  bond  entitles  the  obligee  8.  See  infra^  I.  31.  d.  Determination 
to  nominal  damages  at  least.  Henry  of  Questions  of  Fact, 
V,  Louisville,  etc.,  R.  Co.,  91  Ala.  585,  **  The  question  is  whether  the  facts 
where  the  court  said:  '*  We  have  recited  in  the  petition  for  removal  show 
found  no  case  which  declares  what  a  ground  upon  which  the  right  of  re- 
damages  are  recoverable  when  there  moval  can  be  lawfully  based."  Deere 
is  a  breach  of  the  condition  to  enter  a  v.  Chicago,  etc.,  R.  Co.,  85  Fed.  Rep. 
*  copy   of   Ihe   record '    in    the  United  878. 

States  court.       We     can    conceive    of        *'  The  question  is  one  purely  of  law, 

actual   damage — such,   for    instance,  in  the  nature  of  a  demurrer  to  the  suffi- 

as  supervening   insolvency  of  the  de-  ciency  of  the  petition."     Stix  v.  Keith, 

fendant  —  which  might  be  recoverable.  90  Ala.  124. 

Injury  from  mere  delay,  however.  The  pleading  should  be  only  such  as 
would  probably  be  classed  as  specula-  to  bring  to  the  notice  of  the  court  the 
tive,  furnishing  no  standard  for  its  specific  question  of  the  sufficiency  of 
measurement,  and  therefore  too  un-  the  application  as  a  matter  of  law  ap- 
certain  to  be  a  ground  of  recovery."  parent  on  the  face  of  the  papers. 
That  a  delay  in  filing  the  record  neces-  Tunstall  v.  Madison,  30  La.  Ann.  474. 
sarily  creates  a  liability  on  the  bond,  4.  Demurrers  were  filed  in  Elliott  v. 
sec  Kidder  v.  Featteau,  2  Fed.  Rep.  Stocks,  67  Ala.  292;  Miller  v.  Lynde,  2 
617.  As  bearing  upon  the  amount  of  Root  (Conn.)  445;  Darton  v.  Sperry, 
damages  which  are  considered  to  be  (Conn.  1899)  41  Atl.  Rep.  ior)2;  Ham- 
recoverable  on  the  bond,  see  also  mond  v,  Buchanan,  68  Ga.  728;  Bates 
Miller  v.  Finn,  i  Neb.  270,  where  in  the  v,  Baltimore,  etc.,  R.  Co.,  39  Ohio  St. 
course  of  its  opinion  denying  an  appli-  157;  Texas,  etc.,  R.  Co.  v.  McAllister, 
cation  for  removal  partly  because  the  59  Tex.  353;  New  York,  etc..  Land 
bond  was  deemed  inadequate  the  court  Co.  v.  Martin,  (Tex.  Civ.  App.  1894)  25 
said:  '*  This  property  rents  for  a  S.  W.  Rep.  475;  Durham  v.  Southern 
large  sum,  as  the  record  shows,  and  L.  Ins.  Co.,  46  Tex.  185. 
the  defendants  are  receiving  the  rents.  Written  objections  by  answer  or  in  a 
If  this  motion  [for  removal]  should  be  less  formal  shape  were  filed  in  Clcve- 
allowed  and  the  defendant  failed  to  land,  etc.,  R.  Co.  v,  Monaghan,  140  III. 
remove  the  cause,  it  would  work  a  484;  Cleveland,  etc.,  R.  Co.  v,  Doerr, 
delay  of  more  than  six  months.  The  41  III.  App.  535;  Bosler  v,  Booge,  54 
penal  sum  of  one  thousand  dollars  is  Iowa  252;  Stone  v.  Sargent,  129  Mass. 
altogether  insufficient  to  indemnify  the  503;  Broadway  Nat.  Bank  v.  Adams, 
complainant  for  the  delay,  if  the  issue  130  Mass.  432:  Baltimore,  etc.,  R.  Co. 
should  finally  be  found  in  his  favor."  v.  Cary,  28  Ohio  St.  208;  Railway  Pass. 
The  Failtire  to  Enter  Special  Bail  in  Assur.  Co.  v.  Pierce,  27  Ohio  St.  15^. 
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*.  HEAlimo  ON  PETITION.  —  If  the  petition  for  removal  is 
presented  to  the  court  for  consideration,*  according  to  the  uni- 
form practice  there  is  a  hearing  on  the  application  the  same  as 
on  other  motions  or  petitions.*  When  several  applications  are 
presented  to  the  court  simultaneously  and  one  of  them  is  a  peti- 
tion for  removal  accompanied  by  a  proper  bond,  the  latter 
application  must  take  precedence  of  the  others.* 

c.  Determination    of   Sufficiency   of    Application  — 

InrMlotton  ib  Detemintt.  —  A  State  court  is  not  bound  to  surrendef 
its  jurisdiction  of  a  suit  on  a  petition  for  removal  until  a  case  has 
been  made  which  on  its  face  shows  that  the  petitioner  has  a  right 
to  the  transfer,-*  and  the  state  court  is  at  liberty  to  determine  for 
itself  whether  on  the  face  of  the  record,  including  the  petition 
and  bond  for  removal,  it  appears  that  a  removal  has  been 
effected.^     But  an  adverse  determination  involves  the  risk  of 

In  Erie  R.   Co.  v.  Stringer,  32  Ohio  R.  Co.  v.   Koontz,  104  U.  S.   14;  Kern 

St.  468,  an  answer  to  the  petition  for  v.  Huidekoper,  103  U.  S.  490;  Removal 

removal   was  filed   and   a    replication  Cases,  100  U.  S.  474;  Yulbe  9.  Vose.  99 

thereto.     These  pleadings  are  set  forth  U.  S.  545;  Phcenix  Ins.  Co.  tf.  Pechner, 

in  full  in  the  report.     But  the  ttial  of  95  U.  S.  186;  Amory  v.  Amory,  95  U. 

the    question    of    fact    raised   by   the  S.  187;  Monroe  v.  Williamson,  81  Fed. 

pleadings  was  entirely  erroneous  ac-  Rep.  984;  Springer  v.  Huwes,  69  Fed. 

cording  to  the  doctrine  now  settled.  Rep.     849;     McMullen     v.    Northern 

In  Fox  V.  American  Casualty  Ins.,  Pac.  R.  Co.,  57  Fed.  Rep.  17;  Brigham 

etc.*  Co..  2  Pa.  Dist.  158,  the  defendant  v.  C.  C.  Thompson  Lumber  Co.,  55  Fed, 

filed  a  sufficient  petition  and  bond  for  Rep.  884;  Noble  9.  Massachusetts  Ben. 

removal,  and  an  order  was  made  stay-  Assoc,  48  Fed.   Rep.  338;  Camprelle 

ing  the  proceedings.     Exceptions  sub-  v.  Balbach,  46  Fed.  Rep.  82;  Freeman 

sequently  filed  by  the  plaintiff  to  the  v.  Butler.  39  Fed.  Rep.  3;  Wallcer  t. 

petition  and  bond    were   dismissed  as  O'NeiJl.  38  Fed.   Rep.  374;    Shedd  v. 

••  improvidently  allowed  to  be  filed."  Fuller.  36  Fed.   Rep.  609;  Beadleston 

Freoedent  5f  Aiuwer.  —  In  Jackson  v.  v.    Harpending,   32    Fed.    Rep.    644, 

Oould,  74  Me.  565,  the  report  sets  forth  which  carried  the  doctrine  farther  than 

verbdtim  the  answer  to  the  petition  for  is  permissible  by  later  and  controlling 

removal,    wherein    the   pleader  '*  con-  cases;  Duflf  v.  Duflf,  31  Fed.  Rep.  776; 

tests  and  denies  "  the  right  of  removal  Keeney  ».   Roberts.   12  Sawy.  (U.S.) 

"  for  the  following  reasons,   to  wit,"  39,  39  Fed.   Rep.  629;  Ex  f.  Wells.  3 

Stating  them  in  numbered  paragraphs.  Woods  (U.  S.)  128. 

1.  See  supra,  p.  320.  Casas  i&  State  Courts.  —  Ex  p.  State, 

2.  See  Hazard  v.  Jlurant,  9R.  I.  602,  71  Ala.  363;  Ex  p.  Grimball.  61  Ala. 
and  the  cases  cited  supra,  p.  319,  as  to  605;  Security  Co.  t'.  Pratt,  65  Conn, 
notice  of  the  application.  r6i;    Darton   v,  Sperry,  (Conn.    1899) 

8.  Bragg  z^.  Tibbs.  44  Ga.  294.     Com-  41    Atl.    Rep.    1052;    Hayes   v,   Todd, 

/<ir^  Edgarton  ».  Webb,  41  Ga.  417.  34   Fla.  233;   Brock  tr.  Doyle,  18  Fla. 

4.  Stone  9.  South  Carolina,  117  U.  S.  172;  Angier   v.  East  Tennessee,  etc.. 

432,  where  thecouil  said:    '*  The  mere  R.  Co.,  74  Ga.  637;  Steiner  r.  Mathew- 

filing  of  a  petition  for  the  removal  of  a  son,   77  Ga.  657:  Western  Union  Tel. 

Suit  which  is  not  removable  does  not  Co.  v.  Griffith,  104  Ga.  56;  Carswell  v, 

work  a  transfer."  Schley,   59  Ga.   17 ;  Farmers*  L.  &  T. 

I.  OAses  in  Federal  Ooorts.  —  Powers  v,  Co.  v.  Lake  St.  El.  R.  Co..  173  111.  439: 

Chesapeake,  etc.,  R.  Co.,  169 U.S.  101 ;  Cleveland,  etc.,  R.  Co.  v.  Monaghan, 

Pennsylvania  Co.  v.  Bender,  148  U.  S.  140  111.  481;  Combs  v.  Nelson,  91   Ind. 

ajS;  Crehofe  ».  Ohio,  etc,   R.  Co.,  131  125;  McWhinney  v,   Brinker,  64  Ind. 

U.S.  243;  Burlington,  etc..  R.  Co.  v.  360;  Indianapolis,  etc.,  R.  Co.  v.  Risley, 

Dunn*  122  U.   S.  516;  Stone  v.  South  50   Ind.  60;     Baltimore,   etc.,  R.   Co. 

Carolina,  117  U.  S.  432;    Gregory  v.  v.   New  Albany,  etl:.,   R.  Co..  53  Ind. 

Hinley,  it3  U.  S.  745;  Baltimore,  etc.,  597;  Stommel  v.  Timbrel,  64  Iowa  544; 
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having  all  its  subsequent  proceedings  rendered  of  no  avail  if  on 
appeal  or  writ  of  error  it  shall  ultimately  be  determined  by  the 
United  States  Supreme  Court  that  when  the  petition  for 
removal  was  filed  the  state  should  have  given  up  its  jurisdiction.* 
Fraetleal  Co&ildenitiom.  —  Hence  it  would  be  plain  folly  for  the 
state  court  to  treat  as  res  nova  a  question  settled  by  the  United 
States  Supreme  Court.'  Furthermore,  the  probable  ruling  of- 
the  federal  Circuit  Court  in  which  the  record  may  be  entered 
may  prudently  be  considered,*  though  some  of  the  state  courts 

Bosler  v.  Booge,  54  lovva  252;  Dela-  Nat.  Bank,  95  Va.  480;  Henen  S'.  Balti- 

ware  R.  Constr.  Co.  r.  Davenport,  etc.,  more,  etc.,    R.   Co.,    17   W.   Va.    895; 

R.  Co.,  46  Iowa  406;  Barch  ^.  Daven-  Baltimore,  etc.,  R.  Co.  v,  Pittsburg, 

port,  etc.R.  Co.,46Iowa449;  Lambliti  etc..  R.  Co.,  17  W.  Va.  859;  Whiter. 

V.  Cox, 40 Kan.  31 1;  Coopertr.  Condon,  Holt,  20  W.  Va.  792. 

15   ICan.   575;  Adams   Express  Co.  v,  "  We  fully  recognize   the  principle 

Milton,  II  Bush  (Ky.)49;  State  v.  Mur-  heretofore  asserted  in  many  cases  that 

ray,    47    La.    Ann.   911;    Cole   v.    La  the  state  court  is  not  required  to  let  go 

Chambre,  31  La.  Ann.  43;  Tunstall  v,  its  jurisdiction  until  a  case  is  made 

Madison,  30  La.   Ann.   471 ;  State   v,  which,  upon   its  face,  shows  that  the 

Johnson,    29    La.   Ann.   399;    Craven  petitioner  can  remove  the  cause  as  a 

z'.  Turner,  82  Me.  387;  Amy  v.  Man-  matter  of  right."     Removal  Cases,  too 

ning,  144  Mass.  153;   Broadway  Nat.  U.  S.  474. 

Bank  v,  Adams,   130  Mass.  433;   Ma-  *' The  fact  that  the  Supreme  Court  of 

hone   V,   Manchester,  etc.,   R.   Corp.,  the  United  States  is  the  final  arbiter  in 

in  Mass.  74:  Roberts  v.  Chicago,  etc.,  construing  a  federal  statute  does  not 

R.  Co.,  48  Minn.  531;  Jackson  &.  Ala-  take  aWay   from   the  state   court   the 

bama   G.    S.   R.  Co.,   58  Miss.    651;  right  and  duty  to  examine  the  record 

Stuart  V,  Staplehurst  Banl*,  (Neb.  18^)  and  see  that  the  case  is  one  proper  for 

78  N.  W.  Rep.  298;  Blair?/.  West  Pom t  removal."      Howard    v.    Stewart,   34 

Mfg.  Co.,  7  Neb.   147;    Bierbowrr  r.  Neb.  769. 

Miller,  30  Neb.  171;  Howard  z/.  Stew.  Bdtermlnation  of  Soi&olenoy  of  Bond. — 

art,  J4  Neb.   769;  Chandler  v.  Coe,  56  See  supra^  p.  334. 

M.  H.  187;  National  Docks,  etc.,  June-  1.  See    infra,    L   37.   c.    Validity  of 

tion  Connecting  R.  Co.  v,  Pennsvlvania  Further  Proceedings, 

R.  Co.,  52  N.J.  Eq.  58;  National  Union  2.  See  New  Orleans  t/.  Sheppard.  10 

Bank  zr.  Dodge,  42  N.  J.  L.  316;  Lalor  La.  Ann.  269;  Jackson  v,  Alabama  G. 

V.  Dunning,  (C.  PI.  Spec.  T.)  56  How.  S.  R.  Co.,  58  Miss.  652;  Railway  Pass. 

Pr.  (N.  Y.)2io;  Campbell  v,  Campbell,  Assur.  Co.  v.  Pierce.  27  Ohio  St.  158, 

53    N,    Y.   Super.  Ct    308;    Cooley  v  where  the  court  said:    *'  It  would  be 

I^wrence,  5   Duer  (N.   Y.)  609:  Bush-  practically    useless  to  adhere   to  oar 

nell  V,  Parker,  (Supm.  Ct.  Gen.  T.)  37  convictions  unless  there  were  reasons 

K.  Y.  St.  Rep.  298:  Howard  v.  South-  to  expect  that  the  question,  when  again 

ern   R.   Co.,   122  N.  Car.  953;  Lawson  presented  to  that  Court«  would  be  de- 

v.  Richmond,  etc.,  R.  Co.,  1X2  N.  Car.  cided  diflferently." 

390;  Tucker  v.  Inter-States  L.  Assoc,  $.  See   infra^    I.   40.  g.    (2)  Hule  of 

112  N.  Car.  796;  Baird  v.  Richmond,  Decision— ^  Prior     Decisions     in     Same 

etc.,  R.  Co.,  113  N.  Car.  608;  State  v.  Circuit. 

Barnes,  5  N.  Dak.  350;  State  v.  South-  In  Robertson  v.  Kettell,64  N.  H.  430, 

ern  Pac.  Co.,  23  Oregon  424:  Koshland  Doe,  C.  J.,  in  granting  a  petition  for 

V.  National  F.  Ins.  Co..  31  Oregor)  205;  removal  where  the  removability  of  the 

James  v,  Thurston,  6  R.  L428:  Texas,  suit  was  debatable,  said:   *'  If  the  fed* 

etc.,  R.  Co.  V.  McAllister.  59  Tex.  349:  eral  court  hold  the  suit  to  be  remov- 

Texas,   etc.,    R.   Co.   v»  De  Millev,  60  able,  a  verdict  and  judgment  obtained 

Tex.  194;  Texas    etc.,  R.  Co.  v.  Kirk,  by    the    plaintiff    In   the    state    court 

62  Tex.   231 ;    Texas,   etc.,  R.  Co.  v.  would  be  fruitless.     Chesapeake,  etc., 

Bloom,  85  Tex.  283;  New  York,  etc.,  R.  Co.  v.  White,  ili   U.  S.   134.     The 

Land  Co.  v,  Martin,  (Tex.  Civ.  App.  practical  question  is,  not  whether  we 

idgd)  as  S.  W.  Rep.  475;  Guarantee  Co.  think  the  case  is  removable,  but  what 

of  North  America  v.  Lynchburg  First  will   probably   be   the  opinion   of  the 
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would  be  little  inclined  to  yield  their  convictions  to  any  author- 
ity below  the  United  States  Supreme  Couft.* 

d.  Determination  of  Questions  of  Fact  —  state  conrt  Des- 
titute of  Power.  —  Some  of  the  earlier  expressions  of  the  United 
States  Supreme  Court  seemed  to  imply  that  the  state  court,  after 
the  presentation  of  a  petition  for  removal,  was  at  liberty  to  hear  evi- 
dence and  try  and  determine  issues  made  on  the  petition,*  and  upon 
that  subject  there  was  a  difference  of  opinion  in  the  state  courts,' 

federal  court  on  that  subject.  The  institute  an  inquiry  into  the  trulh  of 
utility  of  a  judgment  for  the  plaintiff  the  allegation  of  citizenship  as  slated 
here  is  so  doubtful  that  it  is  not  expe-  in  the  petition  for  removal,  if  such 
dient  to  put  the  parties  to  the  expense  allegations  are  denied,  but  held  that  if 
of  a  trial  before  the  federal  question  is  they  are  not  disputed,  and  are  not  con- 
decided  by  the  federal  court."  troverted  by  other  parts  of  the  record. 
In  Stuart  v.  Staplehurst  Bank,  (Neb.     the  court  is  not  justified  in  assuming 

them  to  be  false. 

8.  The  following  cases  held,  or  were 
inclined  to  hold,  that  questions  of  fact 
could  be  raised  on  the  petition  and 
rightfully  determined  by  the  state 
court:     Orosco   v,   Gagliardo,   22  Cal. 


1899)  78  N.  W.  Rep.  298,  the  court 
said:  "It  is  probably  better,  in  all 
cases  where  the  petition  for  removal, 
accompanied  by  the  bond,  has  been 
presented,  especially  if  the  right  of 
removal  is  questionable  or  doubtful, 
to  await  in  the  state  court  the  action  of    85;    Blair  v.  West  Point  Mfg.  Co.,  7 


the  United  States  court  on  the  point  of 
the  removability  of  the  suit.*'  See 
also  Ex  p.  Jones,  66  Ala.  202. 

1.  See  the  vigorous  opinion  of  Gray, 
C.  J.,  in  Stone  v.  Sargent,   129  Mass. 

503. 

"  The  Slate  court  must  decide  in  the 
first  instance  upon   the  application  to 


Neb.  147;  Caples  v.  Central  Pac.  R. 
Co.,  6  Nev.  265;  Clark  v.  Opdyke,  10 
Hun  (N.  Y.)  386;  Rogers  v.  Rogers,  I 
Paige  (N.  Y.)  184;  Dennistoun  v.  New 
York,  etc.,  R.  Co.,  i  Hilt.  (N.  Y.)  63: 
Disbrow  v.  Driggs,  (N.  Y.  Super.  Ct. 
Spec,  T.)  8  Abb.  Pr.  (N.  Y.)  305,  note; 
Fisk  V.  Chicago,  etc.,  R.  Co.,  53  Barb. 


remove  a  case,   so  as    to    determine     (N.   Y.)  472:    New  York  Piano  Co.  v. 


whether  it  will  proceed  no  further  in  it, 
and  should  not  pause  in  it  except  when 
satisfied  that  the  application  to  remove 
brings  it  within  the  Act  of  Congress 
on  the  subject.*'  Jackson  v,  Alabama 
G.  S.  R.  Co.,  58  Miss.  651. 

In  Chandler  v.  Coe,  56  N.  H.  187, 
Foster,  C.  J.,  said:  **  We  ♦  *  * 
declare  without  arrogance  or  assump- 
tion that  except  by  writ  of  error  from 
the  Supreme  Court  of  the  United 
States,  whose  judgment  is  conclusive 


New  Haven  Steamboat  Co.,  (N.  Y. 
Super.  Ct.  Spec.  T.)  2  Abt.  Pr.  N.  S. 
(N.  Y.)357;  Kranshaar  v.  New  Haven 
Steamboat  Co.,  7  Robt.  (N.  Y.)  357; 
De  Camp  v.  New  Jersey  Mut.  L.  Ins.  Co.. 
2  Sweeny  (N.  Y.)  489;  Miller  r.  Kent, 
(Supm.  Ct.)  60  How.  Pr.  (N.  Y.)  456; 
Knickerbocker  L.  Ins.  Co.  v,  Gorbach, 
70  Pa.  St.  150;  Southern  Pac.  R.  Co.  v. 
Harrison,  73  Tex.  103;  Brown  v.  Ciip- 
pin,  4  Hen.  &  M.  (Va.)  174:  White  v. 
Holt,   20  W.   Va.   792.     See  also  Alle- 


upon  all  the  judicial  tribunals  of  the     gheny  County  v.   Cleveland,  etc.,  R. 
land,  the  jurisdiction  of  our  own  state     Co.,  51  Pa.  St.  228. 


courts  is  not  to  be  reduced  to  '  very 
inferior  and  insignificant  proportions.'  " 

A  Motion  for  Stay  of  Prooeedings  to 
await  the  action  of  the  federal  court, 
the  state  court  having  pronounced  the 
petition  for  removal  insufficient,  was 
denied  in  Security  Co.  v.  Pratt,  65 
Conn.  180. 

2.  See  Gordon  v.  Longest,  16  Pet. 
(U.  S.)  97;  Pittsburg,  etc.,  R.  Co.  7-. 
Ramsey,  22  Wall.  (U.  S.)  328.     In  Re- 


The  following  held  that  the  state  had 
no  such  power:  Stix  v.  Keith,  90  Ala. 
121;  Little  Rock,  etc.,  R.  Co.  v.  Iredell, 
50  Ark.  388;  Steiner  v.  Mathewson,  77 
Ga.  657;  Horan  v.  Strachan,  82  Ga. 
566;  Withers  v,  Hopkins  Place  Sav. 
Bank,  104  Ga.  89;  Southern  R.  Co.  v, 
Hudgins,  (Ga.  1899)  33  S.  E.  Rep.  442; 
Sharp  V.  Gutcher,  74  Ind.  363;  Byson 
V.  McPherson,  71  Iowa  437;  Van  Horn 
V.  Litchfield,  70  Iowa  11;  Guinault  z/. 


moval  Cases,  100  U.  S.  474,  the  court  Louisville,  etc.,  R.  Co.,  42  La.  Ann. 
found  it  unnecessary  to  decide  whether  52;  Tunstall  v.  Madison,  30  La.  Ann. 
U  is  competent  for  the  state  court  to    474;    Rosenfield    v,    Adams    Express 
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and  to  some  extent  in  the  United  States  Circuit  Courts.* 
But  it  is  now  settled  by  the  United  States  Supreme  Court  that 
the  petition  for  removal  presents  to  the  state  court  a  pure  ques- 
tion of  law,  and  that  issues  of  fact  thereon  can  be  tried  only  in 
the  United  States  Circuit  Court.* 

Operatioii  and  Extent  of  Bnle.  —  Thus  allegations  in  the  petition  for 
removal  as  to  the  citizenship  of  the  parties  '  or  the  amount  in 

Co.,  21  La.  Ann.  233;  Craven  v.  court  said:  '*  The  record  closes,  so  far 
Turner,  82  Me.  3S3;  Roberis  v.  Chi-  as  the  question  of  removal  Is  con- 
cago,  etc.,  R.  Co.,  48  Minn.  528;  Mil-  cerned,  when  the  petition  for  removal 
lerr.  Sunde,  i  N.  Dak.  3;  Kosbland  v.  is  filed  and  the  necessary  security  fur- 
National  F.  Ins.  Co.,  31  Oregon  205.  nished.  It  presents  then  to  the  state 
See  also  Monroe  v.  Connecticut  River  court  a  pure  question  of  law,  and  that 
Lumber  Co.,  66  N.  H.  628.  is  whether,  admitting  the  facts  staled 

In  Louisiana  it  was  held  iha,i  prima  in  the  petition  for  removal  to  be  true, 

/(laV  evidence  should  at  least  be  offered,  it  appears  on  the  face  of  the  record, 

before  the  court  surrenders  its  jurisdic-  which   includes   the   petition   and   the 

tion,  but  that  the  opposite  party  could  pleadings  and  proceedings  down  to  that 

not   introduce    evidence    or    counter-  time,  that  the  petitioner  is  entitled  to  a 

affidavits  to  controvert  the  evidence  of  removal  of  the  suit."     In  support  of 

the  petitioner.     State  Bank  v.  Morgan,  the  doctrine  thus  established  the  court 

4  Mart.  N.  S.  (La.)  344;  Franciscus  z/.  dlifd  Stone  v.  South   Carolina,  117  U. 

Surget,  6  Rob.  (La.)  34;  Oakey  v.  Com-  S.  430;  Carson  r/.  Hyatt,  118  U.  S.  279; 

inercial,  etc.,  Bank,  14  La.  515;  Stoker  Carson  v.  Dunham,  121  U.  S.  421.    See 

v.  Leaven  worth,  7  La.  390.  See  also  New  also  Pacific  R.  Removal  Cases,  115  U. 

Orleans  z'.  Sheppard,  10  La.  Ann.  268.  S.   15;    Pirie  v.  Tvedt,   115   U.   S.  44; 

L  See  Ruble  v.  Hyde,  i  McCrary  (U.  Crchore  z/.  Ohio,  etc.,   R.  Co.,  131  U. 

S.)  513.   3   Fed.    Rep.   330;    Rawle  v,  S.  244. 

Phelps,  2  Flipp.  (U.  S.)  471 ;  Ladd  v.  **  The  state  court  is  only  at  liberty  to 
Tudor,  3  Woodb.  &  M.  (U.  S.)  333,  inquire  whether,  on  the  face  of  the 
which  cases  seem  to  recognize  the  record,  a  case  has  been  made  which 
power  of  the  state  court  to  decide  requires  it  to  proceed  no  further." 
questions  of  fact.  The  following  hold  Carson  v.  Hyatt,  118  U.  S.  279. 
that  the  state  court  can  try  no  ques-  "  It  is  singular  that  any  other  view 
tiODs  of  fact:  Powers  v,  Chesapeake,  was  ever  entertained.  The  supremacy 
etc.,  R.  Co.,  65  Fed.  Rep.  129,  affirmed  of  the  laws  of  the  United  States  might 
on  ot/ier  grounds  169  U.S.  loi;  Postal  in  this  regard  be  utterly  destroyed  by 
Tel.  Cable  Co.  v.  Southern  R.  Co.,  88  the  hostile  action  of  the  courts  of  a 
red.  Rep,  803;  Fidelity  Trust,  etc.,  Co.  subordinate  sovereignty,  if  the  fact  on 
jj.  Newport  News,  etc.,  Co.,  70  Fed.  which  the  operation  of  these  laws  to 
Rep.  403;  Sinclair  v.  Pierce,  50  give  the  federal  courts  jurisdiction  de- 
fied. Rep.  852;  Freeman  v,  Butler,  pended  rested  for  its  final  determina- 
3Q  Fed.  Rep.  3;  Fisk  v.  Union  Pac»  tion  on  the  decision  of  the  tribunals  of 
\'  Co.,  8  Blatchf.  (U.  S.)  243,  10  Abb.  such  subordinate  sovereignty."  Per 
» «■•  ^J.  S.  (N.  Y.)  457.  Corliss,  C.  J.,  in  Miller  v.  Sunde,  i  N. 

2.  Kansas    City,    etc.,     R.     Co.     v.  Dak.  3. 

J^^Jghiry,   138   U.  S.   303;  Crehore  v.  EatoppeL  —  Thus  the  defendant  can. 

Jhio,  eic,  R.  Co.,  131  U.  S.  240;  Bur-  not,  in  his  petition  for  removal,  plead 

''^gton,  etc.,  R.  Co.  v.  Dunn,  t22  U.  S.  facts  alleged  to  constitute  an  estoppel 

^y^Veversin^^  Dunn  v,  Burlington,  etc.,  against  the    maintenance  of   the  suit, 

C°-.  35  Minn.  73],  where  the  petition  and  have  an  issue  thereon  tried  in  the 

contained    the    proper    averments    of  state  court.     Hukill  v.  Maysville,  etc.. 

QUerse    citizenship,   and   it   was   held  R.  Co.,  72  Fed.  Rep.  749. 

inai  the  Slate  court  erred  in  admitting  8.  Kansas    City,     etc.,     R.    Co.    v, 

counter-affidavits  10  the  effect  that  the  Daughtry,    138    U.   S.    302;    Southern 

petitioner  was  not  a  citizen  of  a  state,  R.  Co.   v,  Hudgins,  (Ga.  1899)  33  S.  E. 

as  alleged  in  the  petition,  but  of  a  ter-  Rep.  442;  Little  Rock,  etc.,  R.  Co.  v, 

"I'^ry,    and    thereupon    denying    the  Iredell,  50  Ark.  388.     See  also  Carson 

P^Ution   and  proceeding  to  trial.     The  v.  Hyatt,  118  U.  S.  287. 
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coatrovcrsy  *  or  the  joining  of  defendants  for  the  fraudulent 
purpose  of  preventing  removal,'  unless  they  are  nullified  as  a 
matter  of  law  by  other  parts  of  the  record,*  must  be  accepted  as 
true  in  fact,  though  the  petition  for  removal  be  not  verified.* 
Whether  the  petition  was  filed  in  time  can  be  determined  only 
by  the  federal  court  if  it  depends  on  a  question  of  fact^*  The 
state  court  must  not  try  issues  of  fact  even  if  it  decides  them 
correctly.*  But  a  denial  of  the  petition  for  removal  upon  facts 
shown  by  affidavit  controverting  the  averments  in  the  petition 
will  not  cause  a  reversal  by  the  federal  Supreme  Court  on  error 
to  the  final  judgment  if  the  denial  was  right  as  a  matter  of  law.'' 
32.  Order  granting  Petition  for  Bemoval  —  Order  TTsiuaiy  Vade. — 
While  no  order  of  removal  is  essential  to  confer  jurisdiction  upon 
the  federal  court  and  divest  the  state  court  thereof,**  it  is  the 
uniform  practice  to  enter  an  appropriate  order  if  the  petition  and 
bond  are  called  to  the  attention  of  the  court  and  found  to  be 
sufficient  to  accomplish  the  purpose.* 

1.  Postal  Tel.  Cable  Co.  v.  Southern  In  Massachusetts  the  Supreme  Judi- 
R.  Co.,  88  Fed.  Rep.  803:  Bysonf.  Mc-  cial  Court  held  in  Acny  v.  Manning, 
Pherson.  71  Iowa  437,  an  action  to  re-  144  Mass.  153,  that  the  state  court  was 
cover  land  which  the  petitioner  for  at  liberty  to  try  and  decide  questions 
remo\ral  alleg^ed  to  be  greater  in  value  of  fact  arising  on  a  petition  for  re- 
than  the  jurisdictional  amount  neces-  moval,  subject  to  the  risk  of  having  its 
sary  for  removal.  It  was  held  that  an  judgment  reversed  for  error  by  the 
affidavit  by  the  plaintiff  controverting  United  States  Supreme  Court,  and  that 
the  averments  of  the  petition  should  such  had  been  the  practice  in  Massa- 
not  have  been  considered.  To  pre-  chusetts.  But  that  case  was  com- 
cisely  the  same  point  see  Van  Horn  v,  mented  upon  adversely  in  Burlington, 
Litchfield,  70  Iowa  11,  a  suit  for  specific  etc.,  R.  Co.  v,  Dunn,  122  U.  S.  515. 
performance.  7.  Kansas    City,     etc.,     R.    Co.    v, 

2.  See  supra,  pp.  203,  204.  Daughtry,  138  U.  S.  303,  where  the 
8.  See  supra,  p.  271.  judgment  was  affirmed  on  the  ground 
4.  Kansas    City,    etc.,     R.    Co.     v.    that  the  petition  for  removal  was  filed 

Daughtry,    138    U.   S.   302.     See  also  too  late. 

Miller  v,  Sunde,  I  N.  Dak.  3.     Ctmipare  6.  See  infra,   I.   37.  a.  Simultaneous 

Carson  v,  Hyatt,  118  U.  S.  281.  vtith  Filing  of  Petition  and  Bond, 

6.  See   Fidelity   Trust,   etc.,   Co.   v.  Hence  it  is  immaterial  that  the  judge 

Newport  News,  etc.,  Co.,  70  Fed.  Rep.  who  made  the  older  of  removal  was 

408.  disqualified  on  the  ground  of  interest. 

6.  State  Oonrt  Without  JorisdiotiOB  to  Strasburger  v.  Beecfaer,  44  Fed.  Rep. 

Decide   Con^eetly.  —  *' The    state    court  209. 

has  no  jurisdiction  to  pass  on  disputed  9,  "  It  is  doubtless  more  in  accord- 
questions  of  fact,  because  there  is  no  ance  with  the  regularity  and  propriety 
mode  of  reviewing  such  a  decision  in  of  judicial  proceedings  that  the  fact  of 
the  federal  courts.  If  it  could  decide  removal  should  be  entered  on  the  rec- 
such  controverted  questions  of  fact  at  ords  of  the  court,  that  the  disposition 
all,  it  must,  from  the  necessity  of  the  of  the  cause  should  be  made  apparent.*' 
case,  decide  them  finally,  and  thus  the  Ex  p.  Mobile,  etc.,  R.  Co.,  63  Ala.  349. 
jurisdiction  of  the  federal  courts  would  See  also  Jones  z/.  Seward,  41  Barb.  (N. 
in  these  cases  be  at  the  mercy  of  the  Y.)  269;  Winslow  v,  Collins,  no  N. 
state  tribunals.  *  *  *  The  state  Car.  122;  Vaodevoort  r.  Palmer,  4 
court  has  no  jurisdiction  to  decide  a  Duer  (N.  Y.)  679. 

disputed  question  of  fact  afifecting  the  **  The   better  practice   would  be  to 

right  of  the  federal  court  to  take  juris-  pass  an  order  to  remove  the  case,  or 

diction,  even  if  it  correctly  decides  it."  to  deny    such    an   order,  in    explicit 

Per  Corliss,  J.,  in  State  v,  Barnes,  5  language."      Jackson    v.    Mutual    L. 

N.  Dak.  350.  Ins.  Co.»  60  Q%.  438. 
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4t  C^Wpp.  —  since  no  orcler  of  removal  19  n^qessary,  it  is  no 
objection  that  a  removal  was  ordered  at  chamber^,  in  vacation.^ 

After  Ezpiratioii  of  Timo  for  Bemovai.  —  Nor  is  it  essential  that  an 
order  of  removal,  if  made,  should  be  entered  before  the  time  for 
ren^Qval  has  expired,  where  the  petition  and  bond  were  presented 
i|i  apt  time.' 

7ona  of  Order.  —  The  removal  act  provides  that  upon  the  filing 
of  a  sufficient  petition  and  bond  for  removal  ''  it  shall  then  be 
the  duty  of  the  state  court  to  accept  said  petition  and  bond,  and 
proceed  no  further  in  such  suit.*'  ^  In  form  the  order  usually 
expresses  compliance  nith  this  statutory  mandate ;  ^  it  accepts 
the  petitipn  and  bond,^  and  declares  that  no  further  proceedings 

An  order  of  removal  **  is  iiBual."  4.  "  There  is  nothinfr  in  the  law  re* 

Merchants*  Nat.  Baak  v.  Thompsoa,  4  quiring  tbe   state  court  to  make  ^ 

Fed.  Rep.  877.  order  of  removal.     Its  only  affirmaiive 

Gapes   niiiBtratiBg   the   Praotioe.  —  It  act  is  to  accept  the  petition  and  bond." 

was  stated  in  the  reports  of  the  follow-  Chattanooga,  etc.,  R.  Co.  v,  Cincinnad, 

ing  cases  that  an  order  of  removal  was  etc.,  R.  Co.,  44  Fed.  Rep.  457. 

made:  6.  In  CommerciaU  etc.,  3an)c  v.  Cor* 

Alabama. -^  Ex  p.  State,  71  Ala.  363.  bett,  5  Sawy.  (U.  S.)  175,  it  was  ob- 

Florida,  —  Hayes  v,   Todd,   34  Fla.  jected  that  the  state  court  did  not,  by 

235.  its  order  of  removal,  accept  the  petition 

Gecrgia,  ^  Clears    v,    Mumford,    78  as   well   as   the  bond.     But  the  court 

Ga.   477;   Carswell  v,  Schley,  59  Ga.  said:    '*An  order  not  in  terms  accept- 

19;     Withers  v,   Hopkins  Place    Sav.  ing  the  bond  or  petition,  but  directing 

Bank,  104  Ga.  89.  a  stay  of  further  proceedings,  would 

Illinois,  —  Kramer  v.   Ferry,  27  111.  sufficiently  show  that  the  state  court 

App.  480;   Jansen   v.  Grimshaw,   125  had  accepted  both  petition  and  bond, 

111.  475.  if  such  acceptance   were  a  condition 

Indiana.  —  Baltimore,  etc..  R.  Co.  v,  precedent  to  the  acquiring  of  jurisdic- 

Kew  Albany,  etc.,  R.  Co.,  53  Ind.  599.  tton  of  this  court." 

Kansas,  —  Larson   v.  Cox,   39  Kan.  '*  The  most  that  could  be  said  of  an 

632.  order  of  remoiral  by  a  state  court  is  that 

Kentucky.  —  Hardwick  v,   Kean,  95  it  is  evidence  that  it  has  accepted  the 

Ky.  563.  papers  filed  for  removal  as  sufficient 

Louisiana, — Guinault   v.  Louisville  upon    their    face,   and    will   cease   tP 

etc.,  R.  Co.,  42  La.  Ann.  52.  exercise  jurisdiction   over  the  case.'* 

Michigan.  —  Le  Roux  v.  Bay  Circuit  Hayes  v.  Todd,  34  Fla.  242. 

Judge,  46  Mich.  189.  Freoedents  of  (Mers  of  Bmoval  will 

Minnesota.  — Tilley     v.     Cobb,     56  be  found  in  the  following  cases,  where 

Minn.  296.  the   order  of  removal  is  set  forth  in 

Mississippi  — Jackson  v.  Alabama  G.  full:     Steiner  :'.    Matbewson,   77  Ga. 

S.  R.  Co..  58  Miss.  648.  659;  Ramsey  v,  Coolbaugh,  13  Iowa 

I/ew  York. — Vandevoort  r.  Palmer,  165;  Douglas  v.  Caldwell,  65  N.  Car. 

4  Dner  (N.  Y.)  679.  250;    Setzer  v.   Douglass,  91  N.   Car. 

Pennsylvania. —^y/fhttd^n    v.    Cam-  427;    Friese  :.    Homeopathic  Mut.  L. 

den.  etc.,  R.,etc.,  Co.,  2Phila.  (Pa.)  23.  Ins.   Co.,    107   Pa.   St.    135;    Robb  v. 

Rhode  Island,  —  Clark  v,   Delaware,  Parker,  3  S.  Car.  63;  Henen  v.  Balti- 

etc,  Canal  Co.,  11  R.  I.  37.  more,   etc.,   R.   Co.,    17   W.   Va.  884; 

See  also  the  precedents  cited  infra^  Cooke  v,  Seligman,  7  Fed.  Rep.  263,  X7 

note  5  on  this  page.  Blatchf.  (U.  S.)  452;  Chicago,  etc.,  R. 

!•  Lund  V,  Chicago,  etc.,  R.  Co.,  78  Co.  v,  McComb,   17   Blatchf.  (U.   S.) 

Fed.  Rep.  385.  373:  Wehl  v.  Wald,  17  Blatchf.  (U.  S:) 

8.  L^  Page  V.  Day,  74 Fed.  Rep.  977.  345;   Commercial,  etc.,  Bank  v.  Cor- 

S.  Act  of  1887-1888,  24  U.  S.  Sut.  at  bett,   5  Sawy.  (U.  S.)  173.    See  alip 

^  S54i  e.  373;  25  U.  S.  Sut.  at  L.  435*  Hatch    v.    Chicago,    etc.,    R.    Co.,  6 

c.  866.  Blatchf.  (U.  S.)  107. 
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shall  be  had  in  the  cause.*  Very  frequently  it  also  directs  a 
removal  in  explicit  language  and  instructs  the  clerk  to  furnish  a 
transcript  of  the  record.* 

Separate  Order  Aooepting  Bond.  —  Sometimes  the  court  enters  an 
order  accepting  the  bond  before  hearing  the  application  on  its 
merits,*  and  adjudges  the  bond  sufficient  even  where  it  over- 
rules the  petition  for  removal.'* 

Stating  Grounds  of  Order.  —  It  has  been  suggested  as  good  practice 
to  state  in  the  order  of  removal  the  grounds  upon  which  it  is 
based.* 

An  Order  of  BemoTal  on  the  Ground  of  a  Separable  ControTonj  should 
extend  to  the  whole  suit,  and  should  not  merely  remove  the 
separable  controvers3\* 

Kuno  pro  Tnnc  Order.  —  It  is  said  that  when  an  order  of  removal  is 
made  it  should  be  entered  as  of  the  date  when  the  petition  for 
removal  was  filed.''  It  would  seem,  however,  that  if  the  peti- 
tion and  bond  are  not  efficacious  until  presented  to  the  court  for 
its  action,®  the  order  should  not  be  entered  as  of  an  earlier  date. 

33.  Order  Denying  Petition  for  Removal  —  Order  TJeaally  Made.  — 
Where  a  petition  for  removal  is  denied  it  is  the  practice,  though 
not  necessary,*  to  enter  an  order  to  that  effect.*® 

1.  In  Ex  p.  Jones,  66  Ala.  202,  an  6.  See  Clark  v.  Chicago,  etc.,R.  Co., 
order  suspending  further  proceedings  11  Fed.  Rep.  355;  Ailanlic,  etc.,  Fertiliz- 
was  entered  although  the  petition  for  ing  Co.  v.  Carter,  4  Hughes  (U.  S.) 
removal  was  denied,  it  appearing  that  217,  88  Fed.  Rep.  707. 

a  motion  to  remand  was  pending  in  7.  Clark  v.  Delaware,  etc.,  Canal  Co., 

the  federal  court.  11  R.  I.  37. 

Kg  AbBOlnte  Bight  to  a  Stay  Order. —  '*  When  the  state  court  considers  the 

Even  if  the  cause  is  removable  and  all  application  for  removal  so  far  as  to  ac- 

the  proceedings  for  removal  are  regu-  cept  or  reject  petition  and  bond,  if  the 

lar,  the  petitioner  has  no  absolute  ri/<ht  application  be  such  as  authorizes  a  re- 

to  demand  that  the  state  court  enter  an  moval,  the  removal  relates  back  to  the 

order  staying  further  proceedings   in  date  of  the  application."     Hall  £'.  (Jhat- 

the  cause.     Bell  v,  Dix,  49  N.  Y.  233,  tanooga  Agricultural  Work?,  48  Fed. 

holding   that,   such   an  order  being  a  Rep.  601. 

mere  expression  of  opinion,  a  refusal  "  When   a   removal   is   granted    the 

to   make   it    was    not    appealable    as  cause  is  to  be  removed  as  of  the  date 

affecting  a  substantial  right.  when   the   motion    is   made,   and   the 

2.  See  the  precedents  cited  in  the  papers  should  be  certified  as  of  that 
last  note  but  one.  date."      Western    Union   Tel.   Co.  v. 

8.  See  Bryan  v.  Richardson,  153  Horack,  g  111.  App.  311. 
Mass.  157;  Clark  v,  Opdyke,  10  Hun  In  Miller  ?'.  Tobin,  18  Fed.  Rep.  613. 
(N.  Y.)  384,  in  both  of  which  cases  it  Deady,  J.,  said  that  an  order  of  re- 
appears that  the  bond  was  accepted  moval  was  *'  at  most  *  *  *  only  a 
and  the  petition  for  removal  subse-  convenient  mode  of  manifesting  iis 
quently  dismissed.                                    '  [the  court's]  acceptance  of  the  petition 

4.  Craven   v.   Turner,   82   Me.    383;  and    bond,     ♦    *    *    and   took  effect 

Texas,  etc.,  R.  Co.  v,  McAllister,  59  by  relation  from  the  date  of  filing  the 

Tex.  353.     See  also  the  preceding  note,  same." 

6.  Brownell  v,  Gordon,  i  McAll.  (U.  8.  See  supra^  p.  320. 

S.)  208.  9.  See  infra,  p.  347. 

A  Precedent  of  an  Order  of  Bemoyal,  10.  Preoedents  of  Orders  Denying  Appli- 

stating  the  grounds  upon  which  it  was  cations  for  Bemoval  will  be  found  in  the 

based,  will  be  found  in  Cooke  v.  Selig-  following  cases,  where  the  orders  aie 

man,  7  Fed.  Rep.  263,  17  Blatchf.  (U.  set  forth  in  full;    Kansas  City,   etc., 

S.)452.                 .  R.   Co.   V,   Daughtry,    138   U.  S.  302; 
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SUting  Groand  of  Order.  — The  court,  if  asked  so  to  do,  will  state 
in  its  order  of  denial  the  ground  of  its  decision,  and  the  careful 
practitioner  will  see  that  this  is  done,  in  order  to  lay  a  founda- 
tion for  review  on  appeal  or  error.* 

DiBiiiissal  of  Applioation  Withoat  Prijiidioe.  —  Where  the  application  is 
denied  on  the  ground  that  it  is  premature,  the  order  may  be 
made  without  prejudice  to  a  renewal  of  the  application  at  the 
proper  time.* 

34.  Behearing  of  Application.  —  After  denial  of  a  petition  for 
removal  a  rehearing  of  the  application  may  be  had  according  to 
the  practice  in  other  cases.' 

36.  Vacating  Order  of  Bemoval  —  Power  to  Yaoate.  —  If  the  court 
conceives  that  its  order  of  removal  was  erroneous,*  the  order 
may  be  vacated  during  the  same  term  *  or  at  a  subsequent  term  ® 

Young:  V.  Oakes,  104  Ga.  62;  Phoenix  4.  For  Mere  Irregularity.  —  In  Bristol 
L.  Ins.  Co.  V,  Saettel,  33  Ohio  St.  279;  v.  Chapman,  (Supm.  Ct.  Gen.  T.)  34 
Hyatt -V.  McBurney,  18  S.  Car.  200.  re-  How.  Pr.  (N.  Y.)  140,  an  order  vacating 
versed  sub  norn.  Carson  v.  Hyatt,  118  an  order  of  removal  on  the  groand  that 
U.  S.  279;  Beery  v.  Trick,  22  Gratt.  no  notice  was  given  of  the  application 
(Va.)  492;  Kennedy  r.  Ehien,  31  W.  for  removal,  was  sustained  on  appeal, 
Va.  547;  Chambers  r.  McDoagal,  42  but  the  z^sz  V9diS  Msapproi'ttixn  Cham- 
Fed.  Rep.  696.  berlain  v.  American  Nat.  L.,  etc.,  Co., 

1.  See   Schwab  v.   Coots,   48    Mich.  11  Hun  (N.  Y.)  373.     See  also  Roseniield 

118,  where  an  order  denying  the  peti-  r.  Coridict,44Tex.466;  Southern  R.  Co. 

tion  for    removal   was   affirmed   on   a  z'.  Hudgins,  (Ga.  i899)33S.  E.  Rep  442. 

writ  of  error  because  the  ground  of  the  5.  Erroneou:)  Order  of  Bemoval.  —  In 

decision  nowhere  appeared  in  the  rec-  Henderson  v.  Cabell,  S3  Tex.   545,   it 

ord,  and  the  appellate  court  was  com-  was   held   that   the    court   has  ample 

pelled  to  presume  that  the  denial  was  authority    to   set  aside   an   erroneous 

based  upon  some  legal  ground.     See  order  of    removal   made    during    the 

also    Chamberlain    v,    American  Nat.  same  term,  the  record  not  having  been 

L.,  etc.,  Co.,  II  Hun  (N.  Y.)  374.     In  filed  in  the  federal  court  in  the  mean- 

the   order  refusing  a  removal    which  time.     See  also  Rosenfield  v.  Condict, 

is  quoted  in  Fashnacht    v,   Frank,   23  44  Tex.  46b. 

Wall.  (U.  S.)  418,   the  grounds  of  the  In  Shepherd  v.  Young,  i  T.  B.  Mon. 

refusal  are  stated.     See  also,  as  indi-  (Ky.)  204,  the  court  made  an  erroneous 

eating  the  same  practice,   McKeen  v.  order  of  removal  on   the  petition  of  a 

Ives,  35  Fed.  Rep.  802.  plaintiff  claiming  land    under  a  grant 

8.  Shepard  v.  Conrad,  (Supm.  Ct.)  4  of    the    state    wherein    the    suit    was 

Abb.  N.  Cas.  (N.  Y.)  254.  brought,  and  it  was  held  that  the  order 

8.  Thus   in    Danvers   Sav.   Bank  v,  was    properly    rescinded    during    the 

Thompson,  133  Mass.  1S3,  the  applica-  same  term. 

tion  for  removal,  presented  to  a  single  In  Fitz  v.  Hayden,  4  Mart.  N  S. 
justice  and  by  him  reported  to  the  full  (La.)  653,  the  court  vacated  an  order  of 
court,  was  denied  by  the  latter.  An  removal  upon  a  showing  of  ihe  insuffi- 
application  for  rehearing  was  likewise  ciency  of  the  sureties  on  the  bond  for 
presented  to  a  single  justice,  and  the  removal,  and  the  action  of  the  court 
questions  arising  thereon  reported  to  was  sustained  on  appe,al,  it  appearing 
the  full  court.  It  was  said  that  strictly  that  the  cause  had  not  been  actually 
speaking  the  application  for  rehearing  transferred  to  the  federal  court  other- 
should  have  been  made  to  the  full  wise  than  by  passing  the  order, 
court,  but  the  irregularity  was  disre-  6.  An  order  of  removal  obtained  ex 
garded,  and  upon  a  showing  of  certain  parte  was  vacated  as  a  matter  of  course 
▼ital  facts  of  which  the  petitioner  was  in  Lalor  v.  Dunning,  (C.  PI  Spec.  T.) 
ignorant  at  the  original  hearing,  and  56  How  Pr.  (N.  Y.)  209,  upon  a  show- 
which  had  been  concealed  from  him  by  ing  that  it  was  erronec^us,  the  court 
the  plaintiff,  the  petition  for  removal  remarking  that  *'  the  decision  of  a 
was  granted.  motion  is  never  res  ndjudicatoy 
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with  the  consent  of  the  parties^  or  where  ji  99PK  9^  the 
record  has  not  been  entered  in  the  federal  court.*  An  order  pf 
removal  conditioned  upon  the  filing  of  a  sufRcient  }Dond  m^y  bie 
rescinded  if  no  bond  is  afterwards  filed.'  If  the  court  considers 
that  the  cause  was  removable  am}  that  the  prpceeding^  for 
removal  were  regular,  it  will  regard  itself  as  destitute  ot  any 
legal  discretion  to  vacate  the  orcjer.* 

Yaoating  Order  IneflTeotiial  if  Cause  Properly  Bemoyed.  —  The  vacating  of 
an  order  of  removal  cannot  defeat  the  jurisdiction  of  the  federal 
court  *  or  otherwise  affect  the  legal  status  of  the  cause  •  if  the 
cause  was  removable  and  the  removal  proceedings  were  regular. 

After  Bemaiid  from  Fedend  Qowt.  —  The  order  of  removal  may  of 
course  be  vacated  if  the  cause  is  remanded  by  the  federal  court.'' 

AFpoalf  from  Orden  yaeating  or  refusing  to  vacate  orders  of  removal 

In  Trester  v.  Missouri  Pac.  R.  Co.,  federal  court  at  which  the  record  could 

23  Neb.  242,  it  was  held  that  an  order  have  been  entered   had    not    arrived 

of  removal  of  a  cause  not  legally  re-  when  the  order  was  vacated, 

movable  may  be  vacated  by  the  court  In  Ex  p.  State,  71  Ala.  366,  it  was 

at  any  time.  said  that  if  the   petition   for  removal 

Kotloe    of  Motion.  —  In   Thatcher   v.  does   not  disclose  a  sufficient  ground 

Rankin,  (Supni.  Ct.  Spec.  T.)  2  How.  therefor  the  order  may  be  recalled  as 

Pr.  N.  S.  (N.  Y.)  459,  It  was  said  that  improvidently  entered,  and  the  subsc- 

where  a  judge  of  the  court  has  entered  queni  ptoceedings  of   the  state   court 

an   order  accepting   the   petition   and  will  be  valid. 

bond,    an    application   to   vacate    the  In  Ciarkson  v.  Manson.  (Marine  Ct. 

order,  **  if  made  to  a  judge  other  than  Spec.  T.)  59  How.  Pr.  (N.  Y.)  480,  an 

the  one  who  made  such  decision,  must  /jr/ar/^  order  of  removal  was  vacated  be- 

be  on  notice  of  motion.'*  fore  the  record  was  entered  in  the  fed- 

1.  In  Larson  v.  Cox,  39  Kan.  631,  the  eral  court,  the  amount  in  dispute  being 

court    had    erroneously    ordered    the  held   insufficient,    which   latter  point, 

cause  removed  on  a  petition  not  filed  in  however,  was  overruled  in  the  federal 

time.      At  a   siibsequent  term   it  set  court   in   the  same   case,  Ciarkson  v, 

n&ide  the  order  of  removal  and  pro-  Manson,    18   Blatchf.   (U.   S.)  443,   60 

ceeded  to  trial  and  judgment,  neither  How.  Pr.  (N.  Y.)45. 

party   objecting.      It  did   not    appear  In   Bushnell  r.   Parker,  (Supm.  Ct. 

that  the  record  had  been  entered  in  the  Gen.  T.)  37  N.  Y.  St.  Rep.  296,  it  was 

federal  court  or  that  either  of  the  par-  held  by  a  divided  court  that  an  order 

ties  had   appeared   in    that  court.     It  of  removal  ought  not  to  be  vacated  on 

was  held  that  the  court  had  jurisdiction  the  ground  of  an  alleged  defect  in  the 

to  render  the  judgment.  petition    for   removal   and   that  relief 

8.  In  Lalor  i\  Dunning,  (C.  PI.  Spec,  should  be  sought  by  a  motion  to  remand 

T.)  56  How.  Pr.  (N.  Y.)  212,  the  court  in  the  federal  court, 

said:     **  If  I  thought  that  in  any  view  3.  Hayes  v,  Todd,  34  Fla.  233. 

the  petition  could  be  considered  suffi-  4.  Livermore  v,   Jenks,   (Supm.   Ct. 

cient.  the  plaintiff  would  be  left  to  his  Spec.    T.)   11    How.    Pr.   (N.    Y.)  480; 

application  to  the  United  States  Circuit  Rosenfield  v.  Condict,  44  Tex.  466. 

Court  for  an  order  remanding  the  cause  6.  Ciarkson  v.  Manson,  4  Fed.  Rep. 

to   this  court,  but  it  seems  to  me  so  257,   16  Blatchf.  (U.  S.)  443,  60  How. 

utterly  lacking  in  averments  necessary  Pr.  (N.  V.)  45. 

to  give  the  Circuit  Court  jurisdiction  6.  Le  Rouv  v.  Bay  Circuit  Judge,  46 

that  I  shall  vacate  the  order.*'  Mich.  189;  Johnson  v,  Cummlngs,  88 

In  Chandler  if.  Coe,  56  N.  H.  184,  an  Ga.  12. 

order  vacating  an   order  of   removal  T.  Johnson  v,  Gelston,  3  N.  J.  L.  245; 

made   at  a  prior  term  was  sustained  Fargo  v.  McVicker,  (Supm.  Ct.  Gen. 

where  it  appeared  that  the  time  for  re-  T  )  38   How.   Pr.  (N.  Y.)  i.     See  also 

moval  had  expired  when  the  order  of  Illius  v.  New  York,  etc.,  R.  Co.,  13  N. 

removal  was  made,  and  the  term  of  the  Y.  598;  Winchell  v.  Coney,  54  Conti.  3a. 
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^P  ^isp^ssed  in  ^npth^  section.^ 

36.  Costi  on  Oranting  or  Dismissing  Application.  — Upon  Entering  an 
W»  fi  itwovai  the  state  court  has  no  jurisdiction  to  award  costs 
of  the  motion  to  the  petitio^le^.* 

UpQi)  Ditmiffll^  a  Petition  for  BjB^ioval  it  is  the  common  practice  ql 
the  state  court  to  aw^rd  the  costs  of  the  motion  against  the 
petitioner.' 

37.  Pivestiture  of  Jurisdiction  of  State  Conrt  —  a.  Simultaneous 
WITH  Filing  of  Petition  and  BoNDr— i^  Gaaarai.  —  It  has 

already  been  shown  that  a  case  is  not  removed  unless  the  record 
shows  it  to  be  removable.*  But  it  is  equally  well  settled  that  if 
the  cause  is  removable,  and  the  st^tiite  for  its  removal  has  been 
complied  with,  no  order  of  the  state  court  for  its  removal  is 
necessary  to  confer  jurisdiction  on  the  federal  court,  and  no 
refusal  of  such  an  order  can  prevent  that  jurisdiction  from  attach- 
ing; and  that  upon  the  filing  of  a  sufficient  petition  and  bond  in 
the  6t€tte  court,  the  suit  being  removable  under  the  statute,  the 
jurisdiction  of  the  state  court  ceases  ipso  facto,  and  that  oiF  the 
fiederal  court  immediately  attaches.'     Failure  to  file  a  copy  of 

1.  See  infra,  I.  44.  b,  3.  Of  Miictlla^  St.   Paul,  etc.,  K.  Co.  v.  McLean,  T06 

^^,ea^s  Orders,  U.   S.  2i6;    National  Steamship  Co.  v. 

fi.  Penrose  v,  Penrose,  i  Fed.  Rep.  Tagman,    106   U.    S.    I2e;    Turner  z/. 

479.  Farmers'  L.   &  T.  Co.,  io6  U.  S.  555; 

Powor  of  (ttate  OiMirt  to  Award  Costd  on  Baltimore,  etc.,  R.  Co.  v.  Koontz,  104 

Jtomaiyl.  —  Where  the  state  court,  after  U.  S.  5;  Kern  v,  Huidekoper,  103  U.  S. 

presentation  of  a  sufficient  petition  and  4(^0;  Pittsburg,  etc.,  R.  Co.  v,  Ramsey, 

bond  for  removal,   proceeds  to  judg-  22  Wall.  (U.  S.)  328;  Kanouse  v.  Martin, 

meat  notnritbstanding,  and  the  judg-  15  How.  (U.  S.)  ig8;  Gordon  v.  Long- 

meat  Is  affirmed  by  the  highest  state  est,  i6Pet.  (U.  S.)97;  Probst  2^.  Co  wen, 

court,   but  reversed   on  error   by  the  91    Fed.    Rep.   931;    Mecke  v.   Valley 

United    States    Supreme  Court,    with  Town   Mineral  Co.,  S9  Fed.  Rep.  115, 

directions  to  accept  the  removal  bond  2U;  Postal  Tel.  Cable  Co.  v.  Southern 

and  "  proceed  no  further  in  the  cause,"  R.   Co.,    88    Fed.    Rep.    803;     Eisen- 

it  is  doubtful  if  the  state  court  has  any  mann  v,  Delemar's  Nevada  Gold  Min. 

power  to  award  costs  to  the  plaintiff  in  Co.,   87    Fed.    Rep.    248;     Creagh    v, 

error.     Tugman  v.  National  S.  S.  Co.,  Equitable  L.  Assur.  Soc,  83  Fed.  Rep. 

30  Fed.  Rep.  802.  850;     Saoho[nish     County    v.     Puget 

8.  See,     for     instance,     Merwin    v.  Sound  Nat.  Bank.  81   Fed.   Rep.  519; 

Wexel,  (C,  PI.  Spec.  T.)  49  How.  Pr.  Monroe  v,    Williamson,  81  Fed.   Rep. 

(N.  Y.)  116;    Levy  v.   O'Neil,  (C.  PI.  977;  Fox  v.  Southern  R.  Co.,  80  Fed. 

Spec.  T.)  14  Abb.  Pr.  N.  S.  (N.  Y.)  65.  Rep.  947;  Hawkins  v,  Peirce,  79  Fed. 

But  the  order  would  certainly  be  in-  Rep.  454;    Lund  v,  Chicago,  etc.,  R. 

valid  if  the  cause  should  be  actually  Co.,    78    Fed.    Rep.    385;    Springer   v. 

removed  to  the  federal  court  and  the  Howes,  69  Fed.  Rep.  849;  Shepherd  v. 

jurisdiclioa   of   that  court  sustained.  Biadstreet,   65   Fed.    Rep.  143;    Wilis 

See  tff/ri2,  I.  37.  c.  Validity  of  Further  v,    Baltimore,    etc.,    R.   Co.,   65    Fed. 

Proceedings,  Rep.  532;  Waite  v.  Phoenix  Ins.  Co., 

4.  See  supra,  p.  297.  •  62  Fed.  Rep.  769;  Wilcox,  etc..  Guano 

6.  Wabash  Western  R.  Co.  v.  Brow,  Co.  v.  Phoenix  Ins.  Co.,  60  Fed.  Rep. 

164    U.    S.    979;     Pennsylvania    Co.  933;    McMuMen   v.    Northern   Pac.  R. 

V.  Bender,  148  U.  S.  258;  Marshall  v.  Co  ,  57  Fed.   Rep.   17;  Brigham  v.  C. 

Holmes,  141    U.   S.   595:    Manning  v,  C.    Thompson    Lumber  Co.,    55    Fed. 

Amy,  140  (j.  S.  140:  Crehore  v.  Ohio,  Rep.  884;  State  v.  Coosaw  .Min.  Co.,  45 

etc.,  R.Co.,  131  U.S.  243;  Barlington,  Fed.  Rep.  811;  Brown  v.  Murray,  43 

etc.,  R.  Co.   V.   Dunn,   122   U.  S.  513;  Fed.  Rep. 616;  Chambers!'.  McDougal, 

Stone  V.  Soutii  Carolina,  117  U.  S.  432;  42  Fed.  Rep.  696;  Pelzer  Mfg.  Co.  v, 
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the  record  in  the  federal  Circuit  Court  does  not  reinvest  the  state 

St.  PaulF.  &  M.  Ins.  Co.,  40  Fed.  Rep.  503;  Glens  Falls  Ins.  Co  v.  Judge,  21 

186;  Torreni  v.  S.  K.  Martin  Lumber  Mich    582;    Le  Roux  v.    Bay  Circuit 

Co.,   37   Fed.  Rep.  728;  Kansas  City,  Judge,  46  Mich.   189;  Scheffer  v.  Na- 

etc,  R.  Co.  V.  Interstate  Lumber  Co.,  tional  L.  Ins.  Co.,  25   Minn.  534;  St. 

36  Fed.  Rep.  11 ;  Shedd  v.  Fuller,  36  Anthony  falls    Water-power    Co,    v. 

Fed.    Rep.    609;    Wilson    v.    Western  King    Wrought-iron    Bridge    Co.,    23 

Union  Tel.  Co.,  34  Fed.  Rep.  562;  Law-  Minn.  186;   Roberts   v.  Chicago,  etc., 

ton  V.  Blitch,  30  Fed.  Rep.  641;  Young  R.  Co.,  48  Minn.  529;  Illinois  Cent.  R. 

V.  Merchants'  Ins.  Co.,  29  Fed.  Rep.  Co.  v.  Le  Blanc,  74  Miss.  641;  Hill  z'. 

274;  Friedman  v,  Israel,  26  Fed.  Rep.  Henderson,  6  Smed.  &  M.  (Miss.)  356; 

804;    McCuUough   V.   Large,   20  Fed.  Beery  v.  Chicago,  etc.,  R.  Co.,  64  Mo. 

Rep.  309;  Wellman  v.  Howland  Coal,  534;  Colvin  r.  Six,  79  Mo.  201;  Herry- 

etc.  Works,  19  Fed.  Rep.  51;  Miller  v.  ford   v.   iEtna   Ins.   Co.,   42  Mo.  151; 

Tobin,  18  Fed.  Rep.  609;  Texas,  etc.,  Stuart    v.    Staplehurst     Bank,    (Neb. 

R.   Co,    V.    Rust,    17   Fed.    Rep.    275;  1899)  78   N.    W.    Rep.    298;    National 

Clark  V,  Chicago,  etc.,  R.  Co.,  11  Fed.  Union  Bank  v.  Dodge,  42  N.  J.  L.  321; 

Rep.  357;  New  York  Silk  Mfg.  Co.  v.  Shaft  v.  Phoenix  Mut.  L.  Ins.  Co.,  67 

Paterson  Second  Nat.    Bank,  10  Fed.  N.  Y.  546;   Bell  v.  Dix,  49  N.  Y.  236; 

Rep.  204;  Akerly  v.  Vilas,  i  Abb.  (U.  Holden  v.  Putnam   F.  Ins.  Co.,  46  N. 

S.)  286,  2  Biss.  (U.  S.)  no;  Osgood  v.  Y.  5;  Stevens  7/.   Phoenix  Ins.  Co.,  41 

Chicago,  etc.,  R.  Co.,  6  Biss.  (U.  S.)  N.  Y.  149;  Livermore«/.  Jenks,  (Supm. 

330;    Fisk   V,    Union    Pac.    R.    Co.,   6  Ct.  Spec.  T.)  11  How.  Pr.  (N.  Y.)479; 

Blatchf.  (U.  S.)  391,  8  Blatchf.  (U.  S.)  Lalor  v.  Dunning,  (C.  PI.  Spec.  T.)  56 

247;  Hatch  V.  Chicago,  etc.,  R.  Co.,  6  How.     Pr.    (N.    Y.)    210;    Amory    v. 

Blatchf.  (U.  S.)  105;  Connor  v.  Scott,  Amory,    36     N.    Y.    Super.    Ct.    525; 

4  Dill.  (U.  S.)  243;  Clippinger  v.  Mis-  Campbell  v.  Campbell,  53  N.  Y.  Super, 

souri  Valley  L.  Ins.  Co.,  i  Flipp.  (U.  Ct.   309;  Ulster  County  Sav.   Inst.  v. 

S.)    456;    Commercial,   etc..    Bank   v.  New  York  Fourth  Nat.  Bank,  (Supm. 

Corbett,  5  Sawy.  (U.  S.)  175;  Mahoney  Ct.  Gen.  T.)  8  N.  Y.  Supp.  162;  Flor- 

Min.  Co.  V.  Bennett,  4  Sawy.  (U.  S.)  ance  v.  Butler,  (N.  Y.  Super.  Ct.  Spec. 

290;  Cobb  V.  Globe  Mut.  L.  Ins.  Co.,  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.)  65;  How- 

3    Hughes    (U.    S.)    452;     Dennis    v.  ard   v.  Southern  R.   Co.,   122  N.  Car. 

Alachua  County,  3  Woods  (U.  S.)  689;  953;  Tucker  v.  Inter-States  L.  Assoc, 

Taylor  r;,  Rockafeller,  (U.  S.  Cir.  Ct.  112  N.  Car.   797;  Winslow  v.  Collins, 

1878)  6   Rep.    226:    Ellerman   v.  New  no  N.  Car.  119;  McNeal  Pipe,  etc.,  Co. 

Orleans,  etc.,  R.  Co.,  2  Woods  (U.  S.)  v,    Howland,   99    N.    Car.   202:    State 

120;  The  Two  Orphans,  2  Cent.  L.  J.  v.   Barnes,   5   N.   Dak.   350;    Miller  v, 

730;  Stix  V.  Keith,  90  Ala.  121;  Little  Sunde,   i    N.    Dak.  i;    Erie  R.  Co.  v. 

Rock,  etc.,  R.  Co.  v.  Iredell,  50  Ark.  Stringer,  32  Ohio  St.  476;  Pelzer  Mfg. 

388;  Southern  Pac.  R.  Co.  v.  Superior  Co.  v.  Sun  Fire  Office,  36  S.  Car.  213; 

Ct.,  63  Cal.  607;  Security  Co.  v.  Pratt,  Blum  v.    Thomas,  60  Tex.  160;  Dur- 

65  Conn.   179;  Winchell  v.   Coney,  54  ham  v.  Southern  L.  Ins.  Co.,  46  Tex. 

Conn.  32;  Hayes  v.  Todd,  34  Fla.  233;  182;  Texas,  etc.,  R.  Co.   v.  Bloom,  85 

Cars  well  p.  Schley,  59  Ga.  19;  Tarver  Tex.  283;    Parker  v.  Clarkson,  39  W. 

V.    Ficklin,   60  Ga.   373;    Cumberland  Va.  196. 

Gap  Bldg.,  etc.,  Assoc,  v.  Wells,  99  "  If  the  case  be  one  of  which  the  fed- 
Ga.  228;  Western  Union  Tel.  Co.  v.  eral  court  has  jurisdiction  under  the 
Horack,  9  111.  App.  309;  Terre  Haute,  Act  of  Congress,  upon  compliance  with 
etc.,  R.  Co.  V.  Abend,  9  111.  App.  304;  its  provisions  with  respect  to  the  pro- 
Louisville,  etc.,  R.  Co.  7/.  Roehllng,  11  cedure  for  removing  the  cause  the 
111.  App.  264;  Kramer  v.  Ferry,  27  111.  jurisdiction  of  the  state  court  is  i/fso 
App.  480;  Sharp  v,  Gutcher,  74  Ind.  facto  determined;  but  on  the  other 
357;  Ohle  V.  Chicago,  etc.,  R.  Co.,  64  hand,  if  the  cause  be  one  of  which  the 
Iowa  600;  Van  Horn  v.  Litchfield,  70  federal  court  has  not  I'urisdiction  under 
Iowa  II;  Chambers  v.  Illinois  Cent,  the  Act  of  Congress,  or  the  proceedings 
R.  Co.,  104  Iowa  238;  Larson  v.  Cox,  to  remove  it  are  not  in  compliance  with 
39  Kan.  633;  Stoker  r.  Leavenworth,  the  requirements  of  the  statute,  the 
7  La.  390;  Craven  v.  Turner,  82  Me.  state  court  retains  its  jurisdiction  over 
387;  Edwards  Mfg.  Co.  v.  Sprague,  76  the  suit,  notwithstanding  a  petition 
Me.   53;    Stone  v,  Sargent,  129  Mass.  and   bond  be  filed  for  that  purpose.** 
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court  with  jurisdiction.*  Whether  divestiture  of  the  jurisdiction 
of  the  state  court  is  accomplished  by  merely  filing  the  petition 
and  bond,  without  actually  presenting  them  to  the  court,  has 
been  considered  in  another  section.* 

Bemoval  for  Aejudiee  or  Loeal  Inflaence.  —  But  the  filing  of  a  petition 
in  the  federal  Circuit  Court  for  removal  on  the  ground  of  preju- 
dice or  local  influence  '  does  not  affect  the  jurisdiction  of  the 
state  court  until  the  federal  court  orders  a  removal.* 
•  b.  Inhibition  of  Further  Proceedings.  —  When  a  suffi- 
cient case  for  removal  is  made  in  the  state  court,  the  rightful 
jurisdiction  of  that  court  is  at  an  end,  and  no  further  proceedings 
can  properly  be  had  there  unless  in  some  manner  its  jurisdiction 
is  restored.*  No  subsequent  amendment  of  the  pleadings  in  the 
state  court  by  reducing  the  amount  demanded  •  or  by  dismissing 
a  defendant  ^  or  by  making  a  new  defendant  *  or  otherwise  *  can 
have  any  force  or  effect.  The  plaintiff  cannot  take  a  valid  judg- 
ment by  default,^®  nor  with  the  consent  of  the  court  dismiss  his 

National  Union  Bank  v.  Dodge,  42  N.  undertaking    given     by    the    plaintiff 

J.  L.  318.  on  obtaining  an   injunction.       Bene- 

1.  See  infra,  I.  38.  b,  (7)  Effect  of  diet  v.  Dixon,  47  N.  Y.  Super.  Ct. 
Laches  in  Filing.  379. 

2.  See  supra,  p.  320.  6.  Amendment  Bednolng  Ad  Damnum. — 

3.  See  supra,  p.  254.  After  the  jurisdiction  of  the  stale  court 

4.  Patten  v.  Cilley,  67  N,  H.  520.  has  been  ousted  by  the  filing  of  a  suffi- 
See  also  supra,  p.  262.  cient  petition  and   bond  for  removral, 

5.  The  Act  of  1887-1888,  24  U.  S.  no  amendment  by  the  plaintiff  reduc- 
Stat.  at  L.  554,  c.  373;  25  U.  S.  Stat,  at  ing  the  amount  of  his  demand  below 
L.  435f  c.  866,  provides  that  it  shall  be  the  jurisdictional  limit  of  the  federal 
the  duty  of  the  state  court  to  accept  court  can  defeat  the  removal  or  affect 
the  petition  and  bond  **  and  proceed  the  case  in  any  manner.  Kanouse  v. 
no  further  in  such  suit."  See  in  sup-  Martin,  15  How.  (U.  S.)  208;  Waite  v, 
port  of  the  text  Baltimore,  etc.,  R.  Co.  Phoenix  Ins.  Co.,  62  Fed.  Rep.  770; 
V.  Koontz,  104  U.  S.  14;  Pelzer  Mfg.  Stephens  v.  St.  Louis,  etc.,  R.  Co.,  47 
Co.  V  St.  Paul  F.  &  M.  Ins.  Co.,  40  Fed.  Rep.  530;  Louisville,  etc.,  R.  Co. 
Fed.  Rep.  185;  Sharp  v,  Whiteside,  19  v.  Roehling,  11  111.  App.  264;  Beery  v. 
Fed.  Rep.  150.  Chicago,   etc.,   R.   Co.,    64    Mo.    535; 

Snbeeqnent    Answer   or    Plea.  —  The  Stanley  v,  Chicago,  etc.,   R.   Co.,  62 

tiling  of  an  answer  in  the  state  court  Mo.  508;  Geiger  v.  Union  Mut.  L.  Ins. 

after  removal  will  not  be  considered  in  Co..  (Marine  Ct.)   i  City  Ct.  (N.   Y.) 

the    federal    court    for    any   purpose.  237.     See  also  Weed  Sewing  Mach.  Co. 

Mecke  v.  Valley  Town  Mineral  Co.,  89  v.  Smith,  71  III.  206. 

Fed.  Rep.  114.  7.  Insurance  Co.  of  North  America 

A   plea  in  the  state  court  after  re-  v,   Delaware   Mut.   Ins.   Co.,  50  Fed. 

moval  cannot  be  considered  in  deter-  Rep.  257. 

mining  the  amount    in    controversy.  8.  Probst  v,   Cowen,   91  Fed.  Rep.  • 

Sturgeon  River  Boom  Co.  v.  Sawyer  931. 

Lumber  Co.,  89  Fed.  Rep.  113.  9.  Wellman  v,  Howland  Coal,  etc., 

Modification  of  a  Prior  Order.  —  Where  Works,  19  Fed.  Rep.  51. 

the  plaintiff  discontinued  his  action  as  Eliminating  Separable  Controversy. — 

to  one  of  several  defendants  and  then  The  plaintiff  cannot  defeat  a  removal 

removed  the  cause  as  to  the  remaining  on  the  ground  of  a  separable  contro- 

defendants   under   the  Act  of  1875,  it  versy  by  striking  out  of  his  bill  the 

was  held  that  the  state  court  retained  prayer  for  relief  which  creates  the  sep- 

fuU  power  and  jurisdiction  to  modify  arable  controversy.    Jones  v.  Foreman, 

the  order  of  discontinuance  so  as  to  66  Ga.  381. 

make  it  without  prejudice  to  the  right  10.  Mattoon  v,  Hinkley,  33  111.  309; 

qI    the    dismissed    defendant    on    an  Stoker  v,  Leavenworth,  7  La.  390. 
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suit  *  or  suffer  a  nonsuit.*  No  order  made  by  the  state  court 
after  a  removal  has  been  effected  by  the  filing  of  the  petition  and 
bond  can  be  invoked  as  a  ground  for  an  application  to  remand.* 
It  has  been  held  that  the  state  court  is  so  completely  shorn  of  it* 
jurisdiction  of  the  subject-matter  of  the  suit  *  that  if  the  federal 
court  dismisses  the  suit  for  want  of  jurisdiction,*  or  nonsuits  the 
plaintiff,*  he  cannot  maintain  a  new  suit  in  the  state  court  on  the 
same  cause  of  action. 

c.  Validity  of  Further  Proceedings  —  oa  BitMt  Attaek*  ^- 

If  the  case  is  removable  and  the  removal  proceedings  are  regular, 
every  subsequent  exercise  of  jurisdiction  by  the  state  court» 
including  its  judgment,  if  one  is  rendered,  is  erroneous,  and  m^y 
be  reversed  on  appeal  or  error  by  the  appellate  state  court  ^  or 
by  the  Supreme  Court  of  the  United  States,*  or  the  erroneous 

1.  Chambers  v.  Illinois  Cent.  R.  Co  .  state  court,  which  was  afterwards  re- 

104  Iowa  338;    Mahoney  Min«  Co.  v»  moved  to  the  federal  court,  and  juris- 

Bennett.  4  Sawy.  (U.  S.)  291.  diction    thereof    was  entertained  and 

8.  Western  Union  Tel.   Co.  v.  Hor-  sustained,    but   without   noticing   this 

ack.  9  111.  App.  309;  Beery  w.  Chicago,  point.     Powers  v.  Chesapeake,  etc.,  R. 

etc<,  R.  Co..  64  Mo.  533;  Shepherd  f.  Co.,  169  U<  S.  92. 

Bradstreet  Co.,  65  Fed.  Rep.  142.  In  Yawkey   v.  Richardson,  9  Mich. 

3.  New  York  Silk  Mfg.  Co.  v.  Pater-  528,  the  plaintiff  sued  a  nonresident 
son  Second  Nat.  Bank,  10  Fed.  Rep.  defendant,  who  procured  an  order  for 
204,  where,  after  removal  on  applica*  the  removal  of  the  cause.  Thereupon 
tion  of  a  defendant  in  attachment,  he  the  plaintiff  discontinued  the  suit  in  the 
was  allowed  to  withdraw  his  appear*  state  court  and  instituted  A  new  suit 
ance  to  the  attachment  by  the  state  therein  for  the  same  cause  of  action 
court  and  thereupon  moved  in  the  fed-  against  the  original  defendant  and  one 
eral  court  to  remand  the  cause,  but  the  who  was  a  citizen  and  resident  of  the 
motion  was  denied.  state.     On  the  trial  the  plaintiff  intro- 

4.  *'  The  suit  and  the  subject-matter  duced  a  stipulation  by  the  resident 
of  the  suit  are  both  transferred  to  the  defendant  authorizing  the  entry  of  a  dis- 
federal  court."  Kern  v,  Huidekoper,  continuance.  The  court  allowed  the 
103  U.  S.  491.  **  Not  a  vestige  of  the  discontinuance  and  proceeded  to  judg- 
suit  or  its  subject-matter  rightfully  re-  ment  against  the  resident  defendant, 
mains  in  the  state  court.**  Friedman  On  error  the  judgment  was  reversed 
r.  Israel,  26  Fed.  Rep.  804  for  abuse  of  judicial  discretion  in  al. 

5.  Baltimore,  etc.,  R.  Co.  v.  Fulton,  lowing  the  discontinuance,  and  no 
59  Ohio  St.  575,  where  the  court  pro-  new  trial  was  granted. 

pounded  for  itself  the  question  7.  Stix  v.  Keith,  90  Ala.  121;  Western 
**  whether,  the  cause  having  been  duly  Union  Tel.  Co  v.  Horack  9  III.  App. 
removed  to  the  federal  court,  the  plain-  311;  Terre  Haute,  etc.,  R.  Co.  v. 
tiff  could,  after  it  had  been  disposed  of  Abend,  9  III.  App.  308;  Louisville,  etc., 
in  that  court,  otherwise  than  on  the  R.  Co.  v.  Roehling,  11  111.  App.  266; 
merits,  again  for  any  purpose  resort  to  Roberts  v.  Chicago,  etc.,  R.  Co.,  48 
the  state  court  for  relief  on  the  same  Minn.  527;  St.  Anthony  Falls  Water- 
cause  of  action,*'  and  answered  in  the  power  Co  v.  King  Wroughl-lron 
negative.  Bridge   Co.,  23   Minn.    188.     See  also 

6.  Cox   y.  East  Tennessee,  etc.,  R.  the  preceding  section. 

Co.,  68  Ga.  ^^d^  quoted  with  approval  Jadgment    fbr    Costs    Hevsrsed.  —  In 

in  Baltimore,  etc.,  R.  Co.  v.  Fulton,  59  Williams  v.  Adkins,  6  Coldw.  (Tenn.) 

Ohio  St.  575      But  observe  that  Powers  615,  a  judgment  for  costs  accruing  in 

r.  Chesapeake,  etc*,   R.  Co.,  65  Fed.  the  cause  up  to  the  time  of  removal 

Rep.  129,  was  a  case  where,  after  de-  rendered    against    the    defendant    on 

nial  of  a  motion  to  remand,  the  plain*  whose  petition  a  removal  had  been  or- 

tiff  dismissed  his  action  in  the  federal  dered  was  reversed  on  appeal, 

court  and  brought  a  new  suit  in  the  8.  See  infta^  I.  45.  Review  by  United 
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pf6ceedltlg  may  be  vacated  by  the  state  court  on  motion  ^  or  in 
proper  cases  enjolntd  by  the  federal  court.*  On  the  other  hand, 
the  jurisdiction  and  control  of  the  ^tate  court  Over  the  suit  are 
terminated  only  on  the  concurrence  of  the  conditions  that  the 
cause  be  one  that  in  its  nature  is  removable  into  the  federal  court, 
and  that  the  petition  for  removal  and  the  proceedings  thereunder 
show  compliance  with  the  Act  of  Congress;*  and  further  pro- 
ceedings in  the  state  court  are  perfectly  valid  if  it  shall  ultimately 
be  decided  by  the  federtil  Supreme  Court  that  the  cause  was  not 
properly  removed,*  except  possibly  where  certiorari  has  issued 

SiaUt   Supreme  Court  on  Error  to  State  record  and  docket  the  cause  in  the  fed- 

Caurt.  eral  coutt  the   latter  made  an  order 

"If  the  state  court  proceeds  after  a  granting    leave,  it    was    held  that    it 

petition  for  removal  it  does  so  at  the  thereby  adjudicated   the  Question    of 

risk  of  having  its  final  judgment  re-  removal  in  favor  of  its  jurisdiction  so 

versed,  if  the  record  on  its  face  shows  that  a  subsequent  judgment  against 

that   w^hen  the  petition  was  filed  that  the  defendant   in  the  state  court,  ren- 

court  ought  to  have  given  up  its  juris-  dered  after  the  production  of  compe- 

diction.       Stone  v.  South  Carolina,  117  tent  evidence  of  the  proceedings  in  the 

U.  S.  432.  federal  court,  tnust  be  reversed   and 

Jnd^pnent  6n Bail  Bond.  —  A  judgment  pronounced  void,  although  the  cause 
by  the  state  court  against  sureties  on  a  was  still  pending  and  unoecided  in  the 
bail  bond  rendered  subseauent  to  the  federal  court.  Northern  Pac.  R.  Co. 
removal  is  invalid.  t)avis  v.  South  v.  McMullen,  86  Wis.  561,  where,  how- 
Carolina,  t07  U.  S.  601.  ever,  the  state  court  was  evidently  of 

1.  Order  of  fieforenoe  Vacated.  —  **  The  the  opinion   that  the   cause  had  been 

order,  consequently,  which  was  after-  properly  removed.     See  also  Jansen  v. 

Wards  made  by  this  court  directing  the  Grimshaw,  125   111.  468,  holding  that 

action  to  be  tried  before  a  referee  and  an    order    of    removal    suspends    all 

appointing    a     receiver     therein    was  power  or  jurisdiction  over  the  cause 

entirely  unauthorized,  and    *    *    *    a  until    jurisdiction    is    restored    by    a 

motion  was  a  very  proper  proceeding,  remand  from  the   federal  court    back 

even  though  it  was  Void,  to  vacate  and  to  the   state  court,   and   that    in    the 

set    it    aside.'*     Erisman   v.    Pidcock,  meantime  the  court  has  no  power  to 

^upm.  Ct.  Spec.  T.)  62  How.  Pr.  (N.  make   any   order  in  the   cause.     And 

k.)  330.  see  Parker  v.  Clarkson.  39  W.  Va.  184. 

The  Stato  Court  Will  Set  Aside  Its  Jadg-  4.  No  authorities  need  be  cited  to  the 
ment  if  it  becomes  contrinced  that  the  proposition  in  the  text  in  respect  of  the 
removal  deprived  it  of  jurisdiction,  federal  courts  other  than  the  decisions 
Roberts  v,  Chicago,  etc.,  R.  Co.,  48  of  the  United  States  Supreme  Couit 
Minn.  527;  Merriam  v.  Dunbar,  ti  affirming  the  judgments  of  state  courts 
Neb.  208;  Grow  v,  WWnan,  (City  Ct.  when  the  former  adjudges  the  pro- 
Spec.  T.)  3  N.  Y.  St.  Rep.  281;  North  ceedings  insufficient  to  effect  a  re- 
American  L.  &  T.  Co.  V,  Colonial,  etc.,  moval.  See  infra^  I.  45,  Review  by 
Mortg.  Co.,  3  S.  Dak.  590.  tJnited  States  Supreme  Court  on  Error  to 

ft.  See  infra^  I.  43.  c.  Injunction    to  Stdte  Court. 

Restrain  Further  Proceedings  After  Re-  In   National  Union   Bank  r.  Dodge, 

moval.  42  N.  t.  L.  316,  after  the  court  denied 

8.  National  Union  Bank  7/.  Dodge,  a    petition   for   removal    the    plaintiff 

42  N.  J.  L.  319,  where  the  court  said:  served  interrogatories  on  the  defendant 

The  theory  that  the  jurisdiction  of  according  to  the   local   practice,  and, 

the  state  court  is  suspended  tempora-  the  cause  being  remanded  by  the  fed- 

rily  by  the  filing  of  a  petition  for  the  re-  eral  court,  the  plaintiff  obtained  a  rule 

moval  of  the  cause,  accompanied  by  a  to    shov^    cause    why    the    defendant 

sufficient  bond,  is  without  judicial  sup-  should  not  be  attached  for  contempt  in 

port."    But  where  the  state  court  de-  refusing  to  answer.    The  rule  to  show 

clioed  to  order  a  removal,  and  upon  cause  was  made  absolute.     The  case 

idodon  fbf  leave  to  file  copies  of  the  also  held  that  the  fact  that  a  writ  o( 
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from  the  federal  to  the  state  court.*  Therefore,  assuming  that 
no  removal  has  been  effected,  proceedings  in  the  state  court  sub- 
sequent to  the  denial  of  a  petition  for  removal  may  be  properly 
entitled  in  that  court.* 

On  Collateral  Attaok.  —  It  is  commonly  declared  that  the  subse- 
quent unauthorized  proceedings  in  the  state  court  are  not  only 
erroneous,  but  coram  nonjudice,  and  void,'  but  some  of  the  state 
courts  dissent  from  this  view  to  the  extent  of  holding  that  the 
judgment  of  the  state  court  cannot  be  collaterally  attacked  out- 
side of  the  federal  courts.* 

error  was,  in  due  season,  sued  out  of  Miller  v,  Sunde,    i   N.  Dak.  i;    Balti- 

the    Supreme    Court    of    the    United  more,  etc.,  R.  Co.  v.  Fulton,   59  Ohic 

Stales  tc  review  the  action  of  the  fed-  St   575. 

eral  Circuit  Court  in  making  the  order  In    Kern  v.   Huidekoper,   103  U.  S. 

of  remand  did  not  debar  the  plaintiff  485,  the   application   for  removal   was 

from  proceeding  to  compel  the  defend-  denied  by  the  state  court,  but  a  tran- 

ant  to  answer  the  interrogatories.  script  of  the  record  was  nevertheless 

1.  In  Stone  t/.  South  Carolina,  117  filed  in  the  federal  court.  The  state 
U.  S.  433,  the  court  said:  *' What  effect  court  proceeded  to  final  judgment, 
the  writ  of  certiorari  provided  for  in  which  was  thereupon  pleaded  in  the 
section  7  of  the  Act  of  1875  to  require  federal  court  as  a  bar.  It  was  held 
the  state  court  to  make  return  of  the  that  a  demurrer  to  the  plea  was  prop- 
record  to  the  Circuit  Court  would  have  erly  sustained  on  the  ground  thai  the 
upon  the  further  power  of  the  state  cause  had  been  properly  removed  10 
court  to  proceed  we  do  not  now  decide,  the  federal  court.  The  court  said: 
as  no  such  writ  was  issued  in  this  "  After  the  filing  in  the  United  States 
case."  Stone  v.  South  Carolina,  117  Circuit  Court  *  *  *  of  the  record 
U.  S.  433.  of  the  proceedings  in  the  state  court, 

**  If  the  cause  be  stayed  by  certiorari  the  latter  lost  all  jurisdiction  over  the 

out  of  the  federal  court    •    *    •    any  case,  and,   being  without  jurisdiction, 

step  therein  by  the  plaintiff  thereafter  its  subsequent  proceedings  and  judg- 

will,  for  that   reason,  be  treated  as  a  ment   were  not,  as  some  of  the  state 

nullity  or  be  set  aside  as  iiregular."  courts  have   ruled,  simply  erroneous. 

National  Union  Bank  v.  Dodge,  42  N.  but  absolutely  void."     Citing  Gordon 

J.  L.  321.  V.  Longest,  16  Pet.  (U.  S.)  97;    Home 

%,  National   Union  Bank  v.  Dodge,  L.  Ins.  Co.   v.   Dunn,  19  Wall.  (U.  S.) 

42  N.  J.  L.  318.  214;    Virginia  v.  Rives,  100  U.  S.  313. 

8.  La  Page  2/.  Day,  74  Fed.  Rep.  978;  See   further,  to   the   point   that   if  the 

Burke   v.    Bunker   Hill,   etc.,    Co.,  46  cause  is  properly  removed  any  judg- 

Fed.  Rep.  650;    McCullough  v.  Large,  ment  afterwards   rendered   therein   is 

20  Fed.  Rep.  310;  Lawton  v.  Blitch,  30  not  res  judicata  so  as  to  conclude   the 

Fed.    Rep.  641;  Young   v.  Merchants'  defendant  on  the  trial  of  the  merits  in 

Ins.  Co.,  29  Fed.  Rep.  274;    Akerly  v,  the  federal  court,  Missouri  v.  Tieder- 

Vilas,  I   Abb.  (U.   S.)  286;    Gordon  v.  mann,  10  Fed.  Rep.  22. 

Longest,  16  Pet.  (U.  S.)  97;  Cox  v.  East  "  If  the  application  should  have  been 

Tennessee,   etc.,    R.  Co.,  68  Ga.  448;  granted,    the   subsequent   proceedings 

Louisville,  etc.,  R.  Co.  v.  Roehling,  11  were    without    validity."      Gaines    v, 

111.    App.    266;    Sharp   z\   Gutcher,  74  Fuentes,  92  U.  S.  17. 

Ind.     364;      Ramsey     v.     Coolbaugh,  *'  The  duty  of  the  state  court  was  to 

13  Iowa  172;  Rosenfield  v.  Adams  Ex-  proceed     no    further    in     the    cause, 

press  Co.,   21   La.  Ann.  234;    State  v.  Every   order  thereafter  made  in   that 

Johnson,  29  La.  Ann.  403;    Herryford  court  was  coram  non  judice  unless  its 

V,  iCtna  Ins.  Co.,  42  Mo.  151;  Bell  v.  jurisdiction    was    actually    restored.** 

Dix,  49  N.  Y.  237;    Leutze  v.   Butter-  National   Steamship  Co.  v.   Tugman, 

field,  (C.  PI.  Gen.  T.)   i   Abb.  N.  Cas.  106  U.  S.  122. 

(N.  Y.)368;  Livermoreir.  Jenks,  (Supm.  4.  Johnson  v.  Brewers  F.  Ins.  Co., 

Ct.  Spec.  T.)  II   How.  Pr.  (N.  Y.)  479;  51  Wis.  570,  practically  the  only  direct 

Kulp  V,   Ricketts,   5  Phila.  (Pa.)  308:  authority  on  that  point.     Approved  ia 
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d.  Petitioner  for  Removal  Participating  in  Further 
Proceedings.  —  By  making  a  defense  in  the  state  court  after 
that  court  has  declined  to  surrender  jurisdiction  and  forced  him 
to  trial,  the  defendant  does  not  lose  or  impair  his  right  to  insist 
that  the  case  has  been  lawfully  removed  into  the  federal  court.  ^ 
He  may  also  appeal  from  an  order  denying  his  petition  for 
removal  *  or  from  the  final  judgment  of  the  state  court  •  without 
prejudice  to  his  rights.  Nor  is  it  necessary  for  the  defendant 
to  plead  in  abatement  or  otherwise  object  to  the  further  jurisdic- 
tion of  the  state  court  *  or  to  answer  or  plead  therein  in  any 
manner.*  But  it  is  customary  in  some  of  the  states,  especially 
in  New  York,  for  the  defendant  to  plead  the  removal  proceed- 
ings in  abatement  ®  or  to  accentuate  his  objection  by  filing  in  the 

Southern  Pac.  R.  Co.  v,  Saperior  Ct.,  referee  as  in  the  state  courts  up  to  final 

63  Cal.  607.     See  also  Btair  v.  West  judgment.    '*  It    was    at    liberty,    its 

Point  Mfg.  Co.,  7  Neb.  153.  right  to  removal  being  ignored  by  the 

1.  Powers  V,   Chesapeake,   etc.,   R.  state  court,  to  make  defense  in   that 

Co.,   169  U.  S.  103,  affirming  65  Fed.  tribunal  in  every  mode  recognized  by 

Rep.   129;    Baltimore,  elc,  R.  Co.   v,  the  laws  of  the  state,  without  forfeiting 

Koontz,  104  U.  S.  14;  Kern  v,  Huide-  or  impairing,  in  the  slightest  degree, 

koper,   103  U.  S.  492;    New  Orleans,  its  right  to  a  trial  in  the  court  to  which 

etc.,  R.  Co.  V.  Mississippi,   102  U.  S.  the   action   had   been    transferred,   or 

T35:    Removal  Cases,   100  U.   S.  475;  without  affecting,   to   any  extent,  the 

Kanouse   v,  Martin,  15   How.  (U.  S.)  authority  of   the  latter  court  to  pro- 

198;    Home  L.   Ins.  Co.  v,  Dunn,  19  ceed." 

Wall.  (U.  S.)  214;  NIecke  r/.  Valley  Where  the  cause  has  been  docketed 
Town  Mineral  Co.,  89  Fed.  Rep.  114,  in  the  federal  court,  and  due  notice 
211;  Ward  v.  San  Diego  Land,  etc.,  given  to  the  plaintiff,  it  is  no  answer 
Co.,  79  Fed.  Rep.  665;  Waite  v.  Phoe-  to  a  motion  to  dismiss  for  want  of 
nix  Ins.  Co.,  62  Fed.  Rep.  769;  Mc-  prosecution  that  the  defendant  has  pro- 
Mullen  V,  Northern  Pac.  R.  Co.,  57  ceeded  to  trial  and  judgment  in  the 
Fed.  Rep.  17:  State  v.  Sullivan,  50  state  court.  McMulIen  v.  Northern 
Fed.  Rep.  593;  Strasburger  v.  Beecher,  Pac.  R.  Co.,  57  Fed.  Rep.  16. 
44  Fed.  Rep.  209;  Chambers  v.  Mc-  8.  Richards  v.  Rock  Rapids,  31  Fed. 
Dougat,  42  Fed.  Rep.  696;    Baltimore,  Rep.  506. 

etc.,  R.  Co.  V.  Ford.  35  Fed.  Rep.  170;  8.  Powers  r.   Chesapeake,   etc.,   R. 

Richards  v.  Rock  Rapids,  31  Fed.  Rep.  Co.,  169  U.  S.  103. 

506;  Stix  V.  Keith.  90  Ala.  121;  Little  4.  Kanouse  v,  Martin,  15  How.  (U. 

Rock,  etc.,  R.  Co.  v,  Iredell,  50  Ark.  S.)  198. 

388;  New  Orleans  v.  Seixas,  35  La.  5.  Herryford  v,  i£tna  Ins.  Co.,  42 
Ann.  37;  Leutz  v,  Butterfield,  (C.  PI.  Mo.  153.  But  it  is  obviously  the  bet- 
Gen.  T.)  52  How.  Pr.  (N.  Y.)378;  Stan-  ter  policy  for  the  defendant  to  contest 
ley  V.  Chicago,  etc.,  R.  Co.,  62  Mo;  the  case  if  it  is  forced  to  trial  in  the 
511 ;  Herryford  v,  i£tna  Ins.  Co.,  42  Mo.  state  court,  unless  he  is  absolutely  cer- 
153:  Erie  R.  Co.  ».  Stringer,  32  Ohio  tain  of  the  validity  of  his  removal  pro- 
St.  468;  Hadley  v.  Dunlap,  10  Ohio  St.  ceedings,  as  a  judgment  against  him 
i;  Kosbland  v.  National  F.  Ins.  Co.,  31  must  be  upheld  in  case  it  is  ultimately 
Oregon  205;  Northern  Pac.  R.  Co.  v.  decided  by  the  United  States  Supreme 
McMullen,  86  Wis.  501.  Court  that  no  removal    was    legally 

Thus  in  National  Steamship  Co.  v,  effected. 

Tugman,  106  U.  S.  122,  it  was  held  that  6.  See  Mix  v,  Andes  Ins.  Co.,  74  N. 

the  petitioner  did  not  waive  his  rights  Y.  55;    Shaft  v.  Phoenix  Mut.  L.  Ins. 

Dy  subsequently  answering  to  an  order  Co.,  67  N.  Y.  546;  Taylor  v.  Shew,  54 

requiring  the  issues  to  be  heard  and  N.  Y.  75;  Ayres  v.  Western  R.  Corp., 

determined  by  a   referee  selected  by  45  N.  Y.  261;  Stevens  tf.  Phoenix  Ins. 

the  parties,  and  by  appearing  and  con-  Co.,  41  N.  Y.  149;  Ulster  County  Sav. 

testing   the  case  as   well    before    the  Inst.  v.  New  York  Fourth  Nat.  Bank, 
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state  court  a  certified  copy  of  an  order  of  the  federal  court,  if 
one  has  been  made,  refusing  to  remand  the  cause.* 

38.  Acqiiisition  of  Jurisdiction  by  Federal  Court  —  a.  Jurisdic- 
tion Before  Time  for  Filing  Record  —  (i)  For  Granting 

Provisional  Remedies^  etc.  —  It  has  already  been  stated  that  the 
jurisdiction  of  the  state  court  immediately  ceases  upon  the  filing 
of  the  petition  and  bond  for  removal,  if  the  case  be  a  removable 
one,  and  that  eo  instanti  the  jurisdiction  of  the  federal  court 
attaches.*  It  is  now  the  undisputed  doctrine  in  the  Circuit 
Courts  that  it  is  competent  for  the  federal  court  to  receive  the 
record  before  the  return  day,  and  to  act  upon  it  on  the  applica- 
tion of  either  party  for  such  interlocutory  proceedings  as  are 
necessary  to  preserve  the  property  and  the  rights  involved  in  the 
litigation  from  injury.* 

(2)  For  Granting  Motion  to  Remand  or  for  Determination  of 
Merits  —  Motion  to  Bemand.  —  In  some  of  the  Circuit  Courts  it  is 
held  that  the  federal  court  may  take  jurisdiction  to  hear  and 
grant  a  motion  to  remand  upon  the  filing  of  the  transcript  of 
record  before  the  return  day,  written  notice  of  the  motion  being 
given  to  the  adverse  party.* 

For  Determination  of  Merita.  —  According  to  the  weight  of  authority 
an  application  for  relief  should  not  be  granted  before  the  return 
day  of  the  removal  proceedings  where  the  result  would  be  finally 

(Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp.  162;  land  v.  Oregonian  R.  Co.,  6  Fed.  Rep. 
De  Camp  v.  New  Jersey  Mut.  L.  Ins.  321,  where  an  injanction  was  modified 
Co.,  2  Sweeny  (N.  Y.)48i;  Leutze  v.  upon  terms;  Texas,  etc.,  R.  Co.  ». 
Butterfield,  (C.  PI.  Gen.  T.)  i  Abb.  N.  Rust,  17  Fed.  Rep.  275,  where  an  in- 
Cas.  (N.  Y.)  367;  Lalorz/.  Dunning,  (C.  junction  was  dissolved  and  an  order 
PI.  Spec.  T.)  56  How.  Pr.  (N.  Y.)  213;  appointing  a  receiver  vacated. 
Sharp  V.  Gutcher,  74  Ind.  357;  Indian-  Due  and  Begtd&r  Notice  of  the  contem- 
apolis,  etc.,  R.  Co.  v.  Risley,  50  Ind.  plated  proceeding,  such  as  may  be 
60;  Texas,  etc.,  R.  Co.  v,  McAllister,  prescribed  by  the  rules  of  practice  or 
59  Tex.  354;  Kennedy  v.  Woolfolk,  i  otherwise,  should  be  given  to  the  ad- 
Overt.  (Tenn.)  453.  verse  party.     Hamilton  v.  Fowler,  83 

A  Preoedent  of  an  Asiwer  in  Abatement  Fed.  Rep.  326. 

will  be  found  in  Ayres  v.  Western  R.  4.  Hartford,  etc.,    R.   Co.    v.   Mon- 

Corp.,  45  N.  Y.  261,  where  the  answer  tague,  94  Fed.  Rep.  227;    Delbanco  v, 

alleging  the  reicoval  proceedings,  and  Singletary,  40  Fed.    Rep.   177,  where 

held  sufficient  in  form  and  substance,  such   procedure  was  authorized  by  a 

is  set  forth  in  full.     See  also  Indian-  rule  of  court;  Mills  v.  Newell,  41  Fed. 

apolis,  etc.,  R.  Co.  v.  Risley,  50  Ind.  60.  Rep.  529;  Thompson  v.  Chicago,  etc., 

1,  See  Stix  v.   Keith,   90  Ala.  121;  R.  Co.,  60  Fed.   Rep.  773,  where  the 

Dunn  r.   Burlington,  etc.,  R.  Co.,  35  cause  was  remanded  two  months  be- 

Minn.  74.  fore  the  next  session  of  the  court;  An- 

8.  See  sutra^  p.  347.  derson  v,  Appleton,  32  Fed.  Rep.  857. 

8.  Hamilton  v.  Fowler,  83  Fed.  Rep.  Contra^  Kansas   City,  etc.,  R.  Co.  v. 

321,  which  contains  an  exhaustive  dis-  Interstate  Lumber  Co.,  36  Fed.  Rep.  9. 

cussion  of  the  whole  subject  by  Judge  Postponing    Action    on    Motion.  —  In 

Hammond:  Mahoney  Min.  Co.  v,  Ben-  Frink  v.  Blackinton  Co.,  80  Fed.  Rep. 

nett,  4  Sawy.  (U.  S.)  289,  granting  a  306  (First  Circuit),  the   court,  while  in* 

restraining  order;    Matter  of  Barnes-  clined  to  hold  that  it  had  power  to  re- 

ville,  etc.,  R.  Co.,  4  Fed.  Rep.  to,  2  mand  before  the  return  day,  declined 

McCrary(U.  S.)2i6;  Commercial,  etc.,  to    hazard   the  chance  of  error,   and 

Bank  v.  Corbett,  5  Sawy.  (U.  S.)  172,  ordered  the  motion  to  stand  over  to  the 

where  a  receiver  was  appointed;  Port-  next  term. 
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to  determine  the  whole  merits  of  the  controversy.  ^  But  some  of 
the  courts  hold  that  where  the  record  is  filed  before  the  return 
day  the  court  acquires  the  fullest  power  to  proceed  with  the 
case,  and  may  do  anything  that  could  be  done  in  any  other  case 
pending  in  the  court  except  to  enter  a  final  judgment  or  decree.* 
b.  Filing  Copy  of  Record  —  (i)  Duty  to  File  and  Who  May 

File.  —  The  removal  act  provides  for  filing  **  a  copy  of  the  record 
in  such  suit  "  in  the  court  to  which  the  cause  is  removed; '  and 
until  that  is  done  the  federal  court  will  have  no  jurisdiction  to 
proceed  in  the  cause.*  The  act  makes  no  provision  for  filing  a 
copy  of  the  record  by  any  other  person  than  the  party  removing 
the  cause.*  Nevertheless,  if  he  neglects  to  file  it  the  adverse 
party  may  do  so.* 

(2)  Time  for  Filing.  —  Under  the  statute  a  party  who  removes 
a  cause  is  bound  only  by  the  conditions  of  his  bond  to  file  the 
transcript  and  have  the  cause  docketed  in  the  federal  court  on  the 
first  day  of  the  next  succeeding  term.^  But  a  rule  of  court  in 
some  of  the  circuits  authorizes  either  party  to  have  the  transcript 
filed  and  the  cause  docketed  immediately  after  the  petition  and 
bond  have  been  filed  in  the  state  court.® 

(3)  Wliat  Constitutes  Record,  —  The  term  "  record  **  as  used  in 
the  statute  is  held  to  include,  besides  the  petition  for  removal 
and  any  order  of  the  state  court  made  thereon,  the  process, 
pleadings,  depositions,  and  other  proceedings  on  file  in  the  cause 

1.  Hamilton  v.  Fowler,  83  Fed.  Rep.  that  daty  is  imposed  upon  the  petitioner 
321,  following  New  Orleans  City  R.  Co.  for  removal.  Hatcher  v.  Wadley,  84 
V.  Crescent  City  R.  Co.,  5  Fed.  Rep.  Fed.  Rep.  913;  Miller  v,  Wattier,  24 
160,  in  which  case  an  application  to  Fed.  Rep.  49. 

dissolve  an  injunction  before  the  re-        6.  Consolidated     Traction     Co.     v. 

turn    day    of   the   removed  case   was  Guarantor's    Liability,    etc.,    Co.,    78 

denied    where    a    dissolution    of    the  Fed.  Rep.  657;  Delbanco  v.  Singletary, 

injunction   would   have   been    a    final  40  Fed.  Rep.   177;  Reineman  v.  Ball, 

determination  of  the  whole  merits  of  33  Fed.  Rep.  692;  Anderson  v,  Apple- 

the   case,   and  could   not  be  granted  ton.  32  Fed.  Rep.  855;  Judge  v.  Ander- 

witbout  changing  the  status    of    the  son,  19  Fed.  Rep.  885;  Texas,  etc.,  R. 

parties  with  reference  to  the  thing  to  Co.  v.  Rust,  17  Fed.  Rep.  275;  Hyde 

be  finally  adjudged.     See  also  Matter  v.  Phoenix  Ins.  Co.,  2  Dill.  (U.  S.)  525; 

of   Barnesville,   etc.,   R.   Co.,  4   Fed.  McBratney  v.    Usher,   i   Dill.  (U.  S.) 

Rep.  10,  2  McCrary  (U.  S.)  216.  371;    Fisk  v.   Union   Pac.   R.   Co.,   6 

2.  See  Consolidated  Traction  Co.  v,  Blatchf.  (U.  S.)  362.  In  Thompson  v. 
Guarantor's  Liability,  etc.,  Co..  78  Chicago,  etc.,  R.  Co.,  60  Fed.  Rep.  773, 
Fed.  Rep.  657  (Third  Circuit),  granting  it  was  filed  by  a  defendant  who  did 
an  order  to  plead,  and  following  not  join  in  the  petition  for  removal. 
Arthur  v.  New  England  Mut.  L.  Ins.  Some  of  the  foregoing  cases  were  de- 
Co.,  7  Rep.  329,  2  Fed.  Cas.  No.  565,  cided  under  the  authority  of  an  ex- 
in  the  same  circuit.  press  rule  of  court. 

5.  Act  of  1887-1888,  24  U.  S.  Stat,  at  7.  See  the  condition  of  the  removal 
L.  554.  c.  373;  25  U.  S.  Stat,  at  L.  435,     bond  supra^  p.  330. 

c.  866.  8.  Creagh    v.    Equitable   L.   Assur. 

4,  See  Hamilton  tr.  Fowler,  83  Fed.  Soc,  83  Fed.  Rep.  849  (Ninth  Circuit), 

Rep.  325.  quoting  the  rule  in  that  circuit.    And 

6.  It  It  Hot  the  Duty  of  tho  Clerk  of  the  such  is  the  settled  practice  in  the  Sec« 
Btete  Court  to  transmit  the  copy  of  the  ond  Circuit.  Hartford,  etc..  R.  Co.  v. 
record  to  the  clerk  of  the  federal  court;  Montague,  94  Fed.  Rep.  227. 
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at  the  time  of  removal/  but  not  depositions  or  other  proceed- 
ings taken  subsequent  to  the  removal.* 

Original  Beoord.  —  If  the  state  court  voluntarily  furnishes  the 
party  with  the  original  record  it  may  be  filed  in  the  place  of  a 
copy.' 

(4)  Authenttcation  of  Record.  —  The  record  must  be  duly  certi- 
fied.* A  certificate  by  the  clerk  under  the  seal  of  the  court  is 
sufficient  without  a  certificate  of  the  judge.'  If  the  clerk  does 
not  certify  that  copies  of  the  entire  proceedings  are  included  in 
the  papers,  it  is  not  a  ground  for  remand,  but  upon  suggestion 
of  a  diminution  of  record  the  court  may  grant  a  certiorari  to 
obtain  copies  of  the  entire  record.* 

(5)  Effect  of  Filing  Incomplete  Copy,  —  If  the  transcript  of  the 
record  filed  in  the  federal  court  is  not  complete,  objection  should 
be  made  by  suggestion  of  a  diminution  of  the  record;''  it  is  not 
a  ground  for  motion  to  remand  the  cause  to  the  state  court.® 

(6)  Notice  of  Filing.  —  A  rule  of  court  in  some  of  the  circuits 
requires  written  notice  of  the  filing  of  the  transcript  to  be  given 
to  the  adverse  party ;  •  but  failure  to  comply  with  the  rule  con- 
stitutes no  ground  for  remanding  the  cause.*® 

(7.)  Effect  of  Laches  in  Filing.  —  It  is  well  settled  that  a  failure 
to  file  the  record  in  the  federal  court  within  the  time  required 
by  statute  is  not  fatal  to  the  jurisdiction,  and  that  the  federal 
court  may,  in  its  discretion,  for  good  cause  shown,  accept  the 
transfer  after  the  time  specified  in  the  statute,**  imposing  such 

1.  McBratnef  t^.  Usher,  i  Dill.  (U.  S.)  9.  See  Rule  79  in  the  Ninth  Circuit, 
367;  Miller  v.  Tobin,  18  Fed.  Rep.  609.    auoted  in  Chlatovich   v.   Hanchett,   78 

Journal  Entries  in  the  cause  properly  Fed.  Rep.  194. 

constitute  a  part  of  the  record.     Probst  10.  Chlatovich  v.  Hanchett,  78  Fed. 

V.  Cowen,  91  Fed.  Rep.  929.  Rep.  193. 

2.  Miller  v.  Tobin,  18  Fed.  Rep.  609.  11.  St.  Paul,  etc.,  R.  Co.  v.  McLean, 
8.  Miller  9.  Wattier,  24  Fed.  Rep.  49,  108  U.  S.  212;  Baltimore,  etc.,  R.  Co. 

holding  thai  if  by  mistake  the  clerk  of  v.    Koontz,    104  U.   S.    16;    Removal 

the  stale  court  should  furnish  an  orig-  Cases,   100  U.   S.  457:    New  Orleans, 

inal  instead  of  a  copy  he  may,  on  ap-  etc.,  R.  Co.    v.  Mississippi,  102  U.  S. 

plication,  have  it  restored,  and  a  copy  135;  Duncan  v.  Gegan,  loi  U.  S.  812; 

substituted.  National   Steamship  Co.  v.  Tngman, 

4.  Martin  v.  Kanouse,  i  Rlatcbf.  (U.  106  U.  S.  118;  Hamilton  v.  Fowler,  83 
S.)  149.  See  also  Probst  z'.  Cowen,  91  Fed.  Rep.  321;  Eisenmann  v.  Dele- 
Fed.  Rep.  931.  mar's  Nevada  Gold-Min.  Co.,  87  Fed. 

For  a  Form  of  Gertifloato  see  Commer-  Rep.  248;    Lucker  v.   Phoenix  Assur. 

cial,  etc..  Bank  v.  Corbett,  5  Sawy.  (U.  Co.  66  Fed.   Rep.   162;    Stoutenburgh 

S.)  173.  V.  Wharton,   18  Fed.  Rep.  i;  McLean 

6.  Osfirood  V,  Chicago,  etc.,  R.  Co.,  6  v.  St.  Paul,  etc.,  R.  Co.,   16  Blatcbf. 

Hiss.  (U.  S.)  330.  (U.  S.)  309;  Jackson  v.  Mutual  L.  Ins. 

6.  Dennis  v.  Alachua  County,  3  C^o.,  3  Woods  (U.  S.)  413:  Hall  v. 
Woods,  (U.  S.)  683.  Brooks,  14  Fed.  Rep.   113;  Woolridge 

7.  Probst  V,   Cowen,   91  Fed.  Rep.  v.  McKenna,  8  Fed.  Rep.  650. 

931,  and  other  cases  cited  in  the  next  Sofficieney    of   Exenso.  —  Where    the 

note.  petitioner  for  removal  was  kept  by  his 

8.  Probst  V.  Cowen,  91  Fed.  Rep.  adversary,  and  against  his  will,  in  the 
931;  Cook  V.  Whitney,  3  Woods  (U.  S.)  state  court,  and  forced  to  a  trial  there 
715:  Dennis  v.  Alachua  County,  3  on  the  merits,  it  was  held  that  he 
Woods  (U.  S.)  683.  might,   after  having  obtained  in  the 
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terms  as  may  be  just  and  proper  in  the  premises.^     But  if  the 
petitioner  for  removal  inexcusably  fails  to  enter  the  record  and 
docket  the  cause  in  time,  the  suit  may  be  properly  remanded  for 
want  of  due  prosecution  under  the  removal.* 
r.  Motion  to  Docket  Cause.  —  No  motion  to  docket  the 

cause  upon  filing  a  copy  of  the  record  is  necessary,'  though  it  is 
said  to  be  customary  to  make  a  formal  motion  to  that  effect  on 
the  first  day  of  the  term.* 

39.  Vatnre,  Extent,  and  Exerdie  of  Jnrisdiotion  Acquired  —  a.  In 
General.  —  When  a  removal  is  effected  the  federal  court  takes 
the  case  in  the  condition  in  which  it  was  at  the  time  of  removal.' 

regalar  coarse  of  procedure  a  reversal  Clippinger  v,  Missouri  Valley  L.  Ins. 

of  the  judgment  and  an  order  for  the  Co.,   i  Flipp.  (U.  S.)  456;  McLean  v, 

allowance  of  the  removal,   enter  the  St.   Paul,  etc.,  R.  Co.,  17  Blatchf.  (U. 

cause  in  the  Circuit  Court  not  with-  S.)  363,  16  Blatchf.  (U.  S.)  309;  Bright 

standing  the  term  of  that  court  had  v.  Milwaukee,  etc.,  R.  Co.,  14  Blatchf. 

gone  by  during  which  under  other  cir-  (U.   S.)  214;    Broadnax  v.  Eisner,    13 

cumstances  the   record    should    have  Blatchf.  (U.  S.)  366. 

been  entered.     Baltimore,  etc.,  R.  Co.  8.  Glover  v,  Shepperd,  15  Fed.  Rep. 

7.  Koontz,  104  U.  S.  5.    To  the  same  833. 

point  see  Wincheli  v.  Coney,  27  Fed.  4.  Glover  v.  Shepperd,  15  Fed.  Rep. 

Rep.  482.     For  other  cases  of  particular  833. 

excuses  held  sufficient  see  Woolridge  In   the   Sixth,  Seventh,  and  Eighth 

V.  McKenna,  8  Fed.  Rep.  650;  Eisen-  Circuits  a  motion  to  docket  the  cause 

niann  v.  Delemar*s  Nevada  Gold-Min.  seems  to  be  the  uniform  practice  where 

Co..  87  Fed.  Rep.  248;  Rowell  v.  Hill,  the  stale  court  made  no  order  of  re- 

28  Fed.  Rep.  433,  24  Blatchf.  (U.  S.)  moval.     Freeman  v.   Butler,   39  Fed. 

136;  Pierce  v.  Corrigan,  77  Fed.  Rep.  Rep.  i;  Foster  v.  Chesapeake,  etc.,  R. 

657,  where  counsel  was  mistaken  as  to  Co.,  47  Fed.  Rep.  376;  Chicago,  etc., 

the  term  of  court;  Lucker  v.  Phoenix  R.  Co.  v.  Lake  Shore,  etc.,  R.  Co.,  10 

Assur.  Co.,  66  Fed.  Rep.  161;  Burgun-  Biss.  (U.  S.)  122;  Farmers*  L.  &T.  Co. 

der  V.  Browne,  59  Fed.  Rep.  497;  Hen-  v.  Chicago,  etc.,  R.  Co.,  9  Biss.  (U.  S.) 

derson    v.  Cabell,  43  Fed.   Rep.  257;  133;  Buell  v.  Cincinnati,  etc.,  Constr. 

Kidder    v,    Featteau,    2    Fed.    Rep.  Co..  9  Fed.  Rep.  351;  Hack  v.  Chicago, 

616.  etc.,   R.  Co.,  23  Fed.  Rep.  356;  J  ft  re 

By   Bvle   of   Court.  —  Provision    for  Jarnecke    Ditch,   6g  Fed.    Rep.    161; 

filing  the    record    after  the   day  ap-  Shumway  v.  Chicago,  etc.,  R.  Co.,  4 

pointed,  and  thereupon  giving  notice  Fed.  Rep.  385;  Daugherty  v.  Western 

to  the  adverse  party,  is  made  by  rule  Union   Tel.   Co.,   61    Fed.   Rep.    138; 

of  court  in  some  of  the  circuits.    See  Boggs  v.  Willard,  3  Biss.  (U.  S.)  256; 

Rale  78  in  the  Ninth  Circuit,  quoted  in  Velie   v.  Manufacturers  Ace.   Indem- 

Eisenmann  r.  Delemar's  Nevada  Gold-  nity  Co.,  40  Fed.  Rep.  545;  Ketchum 

Min.  Co.,  87  Fed.  Rep.  249.  v.   Black   River  Lumber  Co.,  4  Fed. 

1.  Lacker  v.  Phoenix  Assur.  Co.,  66  Rep.    139;     American    Nat.    Bank    v. 

Fed.  Rep.  162;  Pierce  v.  Corrigan,  77  National  Ben.,  etc.,  Co.,  70  Fed.  Rep. 

Fed.  Rep.   657;    Eisenmann   v.   Dele-  420;  Hakes  v.  Burns,  40  Fed.  Rep.  33; 

mar's  Nevada  Gold-Min.  Co.,  87  Fed.  Kern  v.  Huidekoper,  103  U.  S.  487,  a 

Rep.  248.  case  arising  in   the   Seventh   Circuit, 

8.  Baltimore,  etc.,  R.  Co.  v,  Koontz,  where  on  motion  of  the  petitioner  for 

104  U.  S.  5;  St.  Paul,  etc.,  R.  Co.  v,  removal  the  federal  Circuit  Court  had 

McLean,  108   U.   S.   212;    Hatcher  v.  entered  an  order  docketing  the  cause 

Wadtey,    84    Fed.     Rep.    913,    where  and  declaring  that  it  had  jurisdiction 

twelve  terms  had  been  passed  without  thereof  by  reason  of  the  removal. 

adequate   excuse;    McGregor  v.    Mc-  5.  Duncan  v.  Gegan,  loi  U.  S.  810; 

Gillis,  30  Fed.  Rep.  388,  where  fifteen  Mecke  v.  Valley  Town  Mineral  Co.,  89 

months   had    elapsed.      Other   cases  Fed.    Rep.  114;  Adams  v.  Heckscher, 

where  excuses  were  held  insufficient  80  Fed.  Rep.  743.     See  also  Fleilas  v. 

are  Hall  v.  Brooks,  14  Fed.  Rep.  113;  Meraux,  47  La.  Ann.  232. 
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The  entire  jurisdiction  of  the  state  court  is  transferred  to  the  fed- 
eral court,  which  will  proceed  to  administer  the  state  laws  and 
ascertain  and  adjust  the  legal  rights  of  the  parties  as  fully  and 
completely  as  could  have  been  done  in  the  state  court  of  original 
jurisdiction.*  The  removal  does  not  divest  the  plaintiff  of  any 
of  the  substantial  rights  vested  in  him  by  the  state  law  or  deprive 
him  of  the  benefit  of  any  special  proceeding  by  which  he  sought 
to  enforce  them  in  the  state  court  in  the  manner  and  form  pro- 
vided by  the  state  statutes.'  If  the  state  court  had  no  jurisdic- 
tion of  the  subject-matter  of  the  suit  the  federal  court  acquires 
none  by  removal ; '  nor  is  the  scope  of  the  action  enlarged  by 
removal.* 

b.  Motion   to   Quash   Service  of  Process  —  PoUttoa  for 

Boffloyal  Hot  an  Appoaraaco.  —  The  federal  Circuit  and  Supreme 
Courts  held  in  numerous  cases  that  when  in  a  petition  for  removal 
it  was  expressed  that  the  defendant  appeared  specially  and  for 
the  sole  purpose  of  presenting  the  petition,  the  application  could 
not  be  treated  as  submitting  the  defendant  to  the  jurisdiction  of 

1.  Elliott  V.  Shuler,  50  Fed.  Rep.  Y.)  679,  an  action  against  members  of 
457;  Satro  v.  Simpson,  14  Fed.  Rep.  a  partnership  ail  of  whom  were  non- 
370,  residents,  but  only  one  of  whom  was 

"  It  is  not  the  purpose  of  the  statutes  served    with    process,    the    latter    re- 

of  the  United  States  which  authorize  moved  the  cause  on  his  sole  applica- 

the   removal  of  causes  from   a  state  tion,  and  the  court  remarked  that  the 

court    to  a    federal   court    10  deprive  cause  could  proceed  in  the  federal  court 

either  party  of  any  substantial  right,  "  in  the  same  manner  as  in  this  court, 

but  to  secure  to  the  parties  all  such  Other  parties  may  be  brought  in  if  the 

rights  which  could  be  claimed  in  the  plaintiff  can  serve  them,  or  if  not,  the 

state  courts  when  capable  of  enforce-  action   may  proceed  "  against  the  re- 

ment    under  the  settled  federal  prac-  moving  defendant  alone, 

tice.'*    Smale  c.  Mitchell,   143   U.  S.  Jniladiotion  of   Oarniihment   Proooed- 

406.  ings.  —  The  removal  of  a  suit  draws  to 

Disminal of  Bemovod  Appeal.  —  Where  the  federal  court  jurisdiction  over  an- 

a  proceeding  for  condemnation  of  land  ciliary  proceedings  against  garnishees, 

begun  in  a  Nebraska  county  court  be-  Ahlhauser    v,   Butler,    50    Fed.    Rep. 

fore  commissioners  of  assessment  was  705. 

appealed    to    the    district    court    and  2.  Elliott   v.    Shuler,    50  Fed.    Rep. 

thence  removed  to  the  federal  court,  454,  a  removal  of  a  proceeding  by  a 

the  federal  court,  exercising  the  power  personal   representative  in    the    state 

which   the  state  district  court  would  probate  court  to  sell  land  of  his  deced- 

have  exercised  had  the  case  not  been  ent  for  the  payment  of  debts.     See  also 

removed,  dismissed  the  appeal  on  the  Kansas  City,  etc.,  R.  Co.  v.  Interstate 

ground  that  it  was  not  taken  within  Lumber  Co.,  37  Fed.  Rep.  3;  Banigan 

sixty  days  as    prescribed    by   statute,  v,  Worcester,  30  Fed.  Rep.  392.     Com- 

Clinton  z/.  Missouri  Pac.  R.Co.,  122  U.  pare  Dey  v.  Chicago,  etc.,   R.  Co.,  45 

S.  46g.  Ted.  Rep.  87. 

Process  Againit  Defendant  Hot  Origin*  3.  Fidelity  Trust  Co.  v.  Gill  Car  Co., 

aUy  Served.  —  It  was  held  in  Fallis  v.  25  Fed.  Rep.  737.     See  also  Simpkins 

McArthur,    i   Bond  (U.   S.)   100,  that  v.  Lake  Shore,  etc.,   R.  Co.,   19  Fed. 

where  an  action  is  removed  by  one  of  Rep.  802,  21  Blatchf.  (U.  S.)  554. 

several  defendants  who  alone  has  been  4.  Hummel  v.  Moore,  25  Fed.  Rep. 

served  with  process,  the  plaintiff  is  en-  380,  sustaining  a  demurrer  to  a  set-off 

titled   to  process   in  the  federal  court  pleaded    by  the  defendant  which   de- 

against  the  defendants  not  served  in  manded  judgment  for  a  sum  beyond 

the  state  court.  the  jurisdiction  of  the  state  court  from 

In  Vandevoort  v.  Palmer,  4  Duer  (N.  which  the  cause  was  removed. 
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the  state  court  for  any  other  purpose ;  *  but  many  of  the  Circuit 
Courts  held  that  a  petition  for  removal  in  general  terms  was  a 
waiver  of  all  objections  to  jurisdiction  over  the  person.*  It  is 
now  settled  by  the  Supreme  Court  that  the  filing  of  a  petition 
for  removal,  whether  the  defendant  appears  specially  for  that 
purpose  or  not,  does  not  amount  to  a  general  appearance,  but  to 
a  special  appearance  only,'  and  does  not  preclude  the  defendant 
from  specially  appearing  in  the  federal  court  after  removal  and 
by  plea  or  by  motion  to  quash  objecting  to  the  jurisdiction  over 

his  person  acquired  by  an  insufficient  service  of  process.^ 

• 

1.  Goldey  v.  Morning  Nevrs,  156  U.  65  Fed.  Rep.  941,  3!  U.  S.  App.  192 

S.  526,  where  the  court  said:    **  The  ^reversed  164   U.   S.    271];    Pollard   v, 

necessary  conclusion  appears  to  this  Dwight,  4  Cranch  (U.  S.)  421;  Sayles 

court  to  be  that  the  defendant's  right  v.  North-western   Ins.  Co.,  2  Curt.  (U. 

to  object  to  the  insufficiency  of  the  serv-  S.)2i3;  Bushnell  v,  Kennedy,  q  Wall, 

ice  of  the  summons  was  not  waived  by  (U.  S.)  393;  Sweeney  v.  Coffin,  i  Dill, 

filing  the  petition  for  removal  in  the  (U.   S.)  75;    Edwards  v.   Connecticut 

guarded  form  in  which  it  was  drawn  Mut.    L.    Ins.  Co.,  20  Fed.  Rep.  452; 

up,  and  by  obtaining  a  removal  accord-  Tallman  v.  Baltimore,  etc.,  R.  Co.,  45 

ingly.    And  it  is  gratifying   to  know  Fed.  Rep.  156;  Hinds  v,  Keith,  13  U. 

that  this  conclusion  is  in  accord  with  S.  App,  222;  New  York  Constr.  Co.  v, 

the  general  current  of  decisions  in  the  Simon,   53    Fed.    Rep.   6;    Caskey   v. 

Circuit  Courts  of  the  United  States.'*  Chenoweth,  23  U.  S.  App.  384;  Long 

Citing  Parrott  v.  Alabama  Gold  L.  Ins.  v.  Long,  73  Fed.  Rep.  369;  Schwab  v, 

Co.,  5  Fed.  Rep.  391;  Blair  v.  Turtle,  Mabley,  47Mich.  512;  Kinnez^.  Lant,  68 

I    McCrary  (U.  S.)  372;    Atchison  v.  Fed.  Rep.  439. 

Morris,  11  Biss.  (U.  S.)  191;  Small  v.  8.  Wabash  Western  R.  Co.  v.  Brow, 

Montgomery,    5    McCrary  (U.  S.)  440  164  U.  S.  271  [reversing  31  U.  S.  App. 

[explaining  Sweeney  v.  Coffin,   I   Dill.  192];  National  Ace.  Soc.  v.  Spiro,  [64 

(U.  S.)  73];    Hendrickson  v,  Chicago,  U.  S.  281,  where  the  following  ques- 

etc.,  R.  Co.,  22  Fed.  Rep.  569;  Elgin  tion,  certified  from  the  Circuit  Court 

Canning  Co.  v.  Atchison,  etc.,  R.  Co.,  of  Appeals,  was  answered  in  the  nega- 

24  Fed.  Rep.  866;  Kauffman  v.  Ken-  tive:    '*  Does  a  defendant,  by  filing  a 

nedy,  25  Fed.  Rep.  785;  Miners.  Mark-  petition  in  a  state  court  for  removal  of 

ham,   28   Fed.    Rep.    387;    Perkins  v,  the  cause  to  the  United  States  court,  in 

Hendryx,  40  Fed.  Rep.  657;  Clews  v,  general    terms,   unaccompanied   by  a 

Woodstock  Iron  Co.,  44  Fed.  Rep.  31;  plea  In  abatement,  and  without  specl- 

Bentlif  v,  London,  etc..  Finance  Corp.,  fying  or  restricting  the  purpose  of  his 

44  Fed.  Rep.  667;  Reifsnider  z/.  Ameri-  appearance,   thereby   waive  objection 

can  Imp.  Publishing  Co.,  45  Fed.  Rep.  to  the  jurisdiction  of  the  court  for  want 

433;  Forrest  v.  Union  Pac.  R.  Co.,  47  of  sufficient  service  of  the  summons?  " 

Fed.   Rep.   i;   O'Donnell  v.  Atchison,  4.  Wabash  Western  R.  Co.  v.  Brow, 

etc.,     R.     Co.,     49    Fed.     Rep.    689;  164   U.   S.   271;   Collins  v,   American 

Ahlhauser  v.  Butler,  50  Fed.  Rep.  705;  Spirit   Mfg.   Co.,   96  Fed.   Rep.    133; 

and  McGillin  v.  Claflin,  52  Fed.  Rep.  Mecke  v.  Valley  Town  Mineral  Co..  89 

657.     See    also    Golden    v.    Morning  Fed.  Rep.  114,  where  an  action  against 

News,  42  Fed.  Rep.  112;  Richmond  v.  a    nonresident    corporation    was    dis- 

Brookings,  48  Fed.  Rep.  241;  Brooks  missed  for  absence  of  proper  service 

V.  Dun,   51  Fed.  Rep.   140;  Morris  v.  of   process;    Ashley  v.    Quintard,    90 

Graham,  51  Fed.  Rep.   53;  Hutton  t/.  Fed.  Rep.  84;  Purdy  e'.  Mulle£,  81  Fed. 

Joseph   Bancroft,    etc.,    Co.,   77   Fed.  Rep.    513;    Adams    v,   Heckscher,    80 

Rep.  481;  Kinne  t'.  Lant,  68  Fed.  Rep.  Fed.   Rep.  742;    Garner  v.  Providence 

436;    Small   V.   Montgomery,   17  Fed.  Second  Nat.  Bank,  66  Fed.  Rep.  369; 

Kep.  865;  Wabash  Western  R.  Co.  v,  Hawkins  v.   Peirce,  79  Fed.  Rep.  452. 

Brow,   65  Fed.    Rep.   950;    Garner  v.  G7«i/ar^  Hinds  v.  Keith,  57  Fed.  Rep.  10. 

Providence  Second  Nat.  Bank,  66  Fed.  Property  Fraudulently  Decoyed  Within 

Rep.  369.  Seaoh  of  ProceM.  —  A  defendant  in  a 

8.  Wabash  Western  R.  Co.  v.  Brow,  replevin  suit   does  not,  by  removing 
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WalTor  of  Olgootlon.  —  But  such  defect  of  jurisdiction  is  waived  by 
filing  an  answer  in  the  state  court  before  the  removal,^  though 
not  by  an  answer  filed  in  that  court  after  removal,*  and  a  defend- 
ant may  lose  his  right  to  object  by  laches  in  making  his  objec- 
tion in  the  federal  court.* 

Xotion  Fint  lUdo  in  8tato  Conrt.  —  Where  a  removal  is  had  pending 
a  motion  in  the  state  court  to  quash  the  service  of  process,  the 
motion  may  be  renewed  in  the  federal  court  after  removal;*  but 
if  the  motion  was  denied  by  the  state  court  the  defendant  will 
be  concluded  thereby,  at  least  where  no  new  evidence  is  pro- 
duced, on  a  renewal  of 'the  motion  in  the  federal  court,'  unless 
the  denial  of  the  motion  was  without  prejudice  to  its  renewal 
after  removal.* 

c.  Time  to  Plead.  —  The  defendant  may  file  his  pleading  in 
the  state  court  before  or  at  the  time  when  he  files  his  petition 
and  bond  for  removal.'^  If  he  does  not  do  so,  his  time  to  answer 
or  plead  in  the  federal  court,  according  to  the  practice  in  the 
Eighth  Circuit,  it  seems,  will  begin  to  run  only  from  the  filing 
of  the  record  in  that  court.®     In  the  Fourth  and  Second  Circuits 

the  cause,  waive  his  right  to  have  the  diction  of  the  state  court  by  its  pn><- 

service  set  aside  on  the  ground  that  the  ceedings   for  removal.      The  case  of 

property  replevied  was  decoyed  within  Wabash  Western  R.  Co.  v.  Brow,  164 

the  jarisdiction  of  the  state  court  by  a  U.  S.  271,  above  cited  in  this  note,  had 

fraudulent  device  or  trick  of  the  plain-  not  then  been  decided,  but  it  is  doubt- 

ti£F.     Moynahan   v.   Wilson,   2    Flipp.  ful  if  the  state  court  would  have  ruled 

(U.  S.)  130.  differently  with  that  case  before  it,  for 

Amnkdment     of    Oi&oer'i    Betnm. —  the  court  said  that  '*  the  reasons  for 

Whether  the  officer  may  be  allowed  to  the    rule  '*    declared    in    the    federal 

amend  his  return  in  the  federal  court  courts  "  cease  to  exist  when  the  ques- 

so  as  to  show  legal  service  of  process  tlon   arises  in  the  state  court,  and  it 

has  been  decided  both  in  the  negative,  cannot  there  be  observed  consistently 

Hawkins  V.  Peirce,  79  Fed.  Rep.  452;  with    a    proper    respect    for    its    own 

McGillin  v.  Claflin,  52  Fed.  Rep.  657;  authority." 

Tallman  v.  Baltimore,  etc.,  R.  Co..  45  1.  Mecke  r.    Valley  Town   Mineral 
Fed.  Rep.  156;  and  in  the  affirmative,  Co.,  89  Fed.  Rep.  115. 
Richmond  v,  Brookings,  48  Fed.  Rep.  2.  Mecke  v.   Valley  Town   Mineral 
242;  Stalker  v,  Pullman's  Palace-Car  Co.,  89  Fed.  Rep.  114. 
Co.,  81  Fed.  Rep.  989  (Ninth  Ciicuit),  3.  Werthein  v.  Continental  R.,  etc., 
where  the  ruling  upon  the  defendant's  Co.,  20  Blatchf.  (U.  S.)  508. 
motion  to  set  aside  the  service  of  pro-  4.  Donahue    v.    Calumet    Fire-Clay 
cess  made  in  the  stale  court  was  with-  Co.,  94  Fed.  Rep.  23;  Kaufifman  v.  Ken- 
held  to  afford  the  plaintiff  an  oppor-  nedy,  25  Fed.  Rep.  785. 
tunity  to  give  notice  of  his  motion  to  5.  Bragdon  t/.  Perkins-Campbell  Co., 
amend   the  return  of  service  of  such  82   Fed.    Rep.   338;    Allmark   v,  Piatt 
process.  Steamship  *  Co.,    76    Fed.    Rep.    615. 

Xotion  in  State  Court  After  Remand.  —  Compare  Porter  Land,  etc.,  Co.  v.  Bas- 
in Farmer  v.  National  L.   Assoc,   138  kin,  43  Fed.  Rep.  323. 
N.  Y.  2^5,  the  defendant  corporation  6.  Miner  v,  Markham,  28  Fed.  Rep. 
removed  the  cause  to  the  federal  court.  387. 
It  was  subsequently  remanded  to  the  7.  See  supra^  p.  293. 
state  court,   where  the  defendant  for  S.  Webster  v.  Crothers,   i  Dill.  (U. 
the  first  time  moved  to  set  aside  the  S.)  301. 

service  of  summons  on  the  ground  of  Aooeleratlng  Time.  —  In  some  of  the 

a  fatal  defect  therein.     The  court  held  circuits  the  plaintiff  may  file  a  copy  of 

that  the  defendant  bad  waived  the  de-  the  record  before  the  next  term  of  the 

feet  and  submitted  itself  to  the  juris-  federal  court  after  removal,  and  there- 
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the  time  to  answer  or  plead  runs  against  the  defendant  up  to  the 
date  of  removal,  is  suspended  until  the  record  is  filed,  and  again 
becomes  current  for  the  remainder  of  the  original  period.* 

d.  Following  State  Practice.  —  The  relation  of  state  to 
federal  practice  at  law  and  in  equity  will  be  considered  at  large 
in  the  article  UNITED  States  Courts. 

At  Law  the  provisions  of  positive  statutes  of  the  United  States 
control.'  In  the  absence  of  such  provisions  the  practice  in  the 
state  whence  the  cause  was  removed  prevails.*  But  the  adoption 
of  the  state  practice  will  not  be  allowed  to  defeat  the  jurisdiction 

upon  the  defendant  may  be  ruled  to  inafter  provided."  And  in  Pierce  v. 
plead.  Consolidated  Traction  Co.  v.  Union  Fac.  R.  Co.,  47  Fed.  Rep.  709, 
Guarantors'  Liability,  etc.,  Co.,  78  an  action  for  death  by  wrongful  act,  it 
Fed.  Rep.  657  (Third  Circuit).  Contra^  was  held  that  the  federal  court  could 
Torrent  v.  S.  K.  Martin  Lumber  Co.,  not  compel  the  defendant  to  answer  in- 
37  Fed.  Rep.  727.  terrogatories  attached  to  the  plaintiff's 
Time  EiMided  to  Spedfled  Day. —  petition  in  pursuance  of  a  state  stat- 
Wheie  the  defendant's  time  to  answer  ute.  The  court  said:  *'  We  are  not 
was  extended  to  a  day  certain,  instead  justified  in  granting  an  order  for  the 
of  a  certain  number  of  days,  and  the  procurement  of  the  testimony  of  a  wit- 
cause  was  removed  before  the  day  ar-  ness  by  any  mode  other  than  his  pro- 
rived,  but  the  day  had  passed  when  the  duction  in  open  court,  unless  it  is 
record  was  filed  in  the  federal  court,  it  shown  that  he  comes  within  some  of 
was  held  that  an  order  requiring  him  the  exceptions  provided  for  In  the  stat- 
to  plead  forthwith  was  proper.  Phe-  utes  of  the  United  States—  as,  for  in- 
i)ix  Ins.  Co.  V.  Charleston  Bridge  Co.,  stance,  that  the  witness  lives  at  a  dis- 
65  Fed.  Rep.  628.  tance  greater  than  one  hundred  miles 

1.  Pelzer  Mfg.  Co.  v,  St.  Paul  F.  &  from  the  place  of  trial,  or  that  he  is 
M.  Ins.  Co.,  40  Fed.  Rep.  185;  Hei-  ancient  or  infirm,  or  is  about  to  leave 
decker  v.  Red  Star  Line  Steamship  Co.,  the  United  States  or  to  enter  upon  a 
32  Fed.  Rep.  706.  sea  voyage." 

2.  The  Mode  of  Proonring  Testimony  is  Seenrity  in  Ckists.  ~  After  removal 
reguiated  by  Act  of  Congress,  which  the  defendant  will  have  the  benefit  of 
precludes  recourse  to  any  system  or  a  rule  in  the  federal  Circuit  Court 
mode  of  proof  established  by  state  providing  that  a  defendant  is  not  com- 
laws.  In  Ex  p.  Fisk,  113  U.  S.  713,  pelled  to  answer  until  his  demand  of 
while  the  cause  was  in  progress  in  the  security  for  costs  has  been  complied 
state  court,  the  plaintiff  obtained  an  with,  although  by  the  state  practice  the 
order  that  the  defendant  be  examined  suit  was  one  where  security  for  costs 
and  his  deposition  be  taken  as  a  party  could  not  have  been  required.  Hen- 
before  trial  according  to  the  provisions  ning  v.  Western  Union  Tel.  Co.,  40 
of  the  New  York  Code  of  Civil  Proced-  Fed.  Rep.  658. 

ure.      In  obedience  to  the   order  the        Change    of   Ventie.  —  After    removal 

defendant  appeared,  and  his  examina*  there  can  be  no  transfer  of  trial  to  an- 

tion  had   been  partly  completed  when  other  division  of  the  federal  district  by 

the  cause  was  removed  into  the  federal  way  of  conforming  to  a  state  statute 

court,    where  a  further  order  was  ob-  providing    for    a    change    of     venue, 

tained  in  order  that  his  examination  O'Donnell  v,  Atchison,  etc.,  R.  Co.,  49 

should    be   completed.     (See   Fogg   v.  Fed.  Rep.  689. 

Fisk,  TQ  Fed.  Rep.  235.)  He  was  com-  8.  See  Rev.  Stat.  U.  S.,  §  914,  and 
milled  for  contempt  in  disobeying  the  article  United  States  Courts. 
order,  but  released  by  the  Supreme  Bight  to  Jury  Trial.  —  Where  a  re- 
Court  on  habeas  corpus,  the  decision  ceiver  of  a  federal  court  is  sued  at  law 
being  based  on  section  861  of  the  in  a  state  court,  as  authorized  by  Act 
United  States  Revised  Statutes,  which  of  Congress,  and  removes  the  cause  to 
enacts  that  "  the  mode  of  proof  in  the  a  federal  court,  the  plaintiff  is  entitled 
trial  of  actions  at  common  law  shall  be  to  a  jury  trial  therein  if  he  would  have 
by  oral  testimony  and  examination  of  been  so  entitled  in  the  state  court, 
witnesses  in  open  court,  except  as  here-  Vany  v.  Receiver,  67  Fed.  Rep.  379. 
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of  the  federal  court  which  has  lawfully  attached  by  removal.* 

In  Equity.  —  The  distinction   between  law  and   equity  in   the 

federal  courts  is  preserved  both  in  substance  and  in  procedure,* 

and  the  pleading  and  practice  in  the  state  courts  in  equity  cases 

are  not,  as  a  general  rule,  followed  in  the  federal  courts.* 

e.  Filing  New  Pleadings,  Recasting  Pleadings,    and 

Repleader  —  when  Keeeuary.  —  Where  the  case  made  by  the 
pleadings  in  the  state  court  is  in  its  nature  an  action  at  law,  it 
must,  when  removed  to  the  federal  court,  proceed  as  such,*  and 
no  pleadings  other  than  or  different  from  those  in  the  state  court 
are  necessary.*  Where  the  suit  in  the  state  court  is  in  its  nature 
a  suit  in  equity  it  must  proceed  as  an  equity  cause  on  its  removal 
into  the  federal  court.*  Where  the  suit  in  the  state  court  unites 
legal  and  equitable  grounds  of  relief  or  of  defense,  as  authorized 
by  the  statutes  of  the  state,  it  may  in  the  federal  court  be  recast 
into  two  cases,  one  at  law  and  one  in  equity,  and  in  such  case  a 
repleader  is  necessary.^ 

1.  Phelps   V.   Oaks,    117   U.   S.  236,  4.  Perkins  tf.  Hendryx,  23  Fed.  Rep. 

holding  that  where,  in  pursuance  of  419.     See  also  Thompson  r.  Railroad 

the  requirements  of  the  state  statute.  Companies,  6  Wall.  (U.  S.)  134;  Thorne 

a  new   party  has  been  admitted  as  a  v.  Towanda  Tanning  Co.,  15  Fed.  Rep. 

defendant,  the  fact  that  his  citizenship  291;  North  Alabama  Development  Co. 

is  the  same  as  that  of  the  plaintifif  will  v.  Orman,  55  Fed.  Rep.  18. 

not  necessitate  a  remand  of  the  case  to  5.  North  Alabama  Development  Co. 

the  state  court.  v.  Orman,   55  Fed.   Rep.   18;    Bills  v. 

8.  GonnterelaiminEqnity.  —  If  thede-  New  Orleans,  etc.,  R.  Co.,  13  Blatchf. 

fendant  in  an  equity  cause  sets  up  a  de-  (U.  S.)  227:  West  v.  Smith,   loi  U.S. 

mand  in  reconvention  of  such  a  nature  263;    Merchants,    etc.,    Nat.    Bank  v. 

that  it  cannot  be  recognized  in  the  fed-  Wheeler,  13  Blatchf.  (U.  S.)  218:  Dart 

cral  equity  practice,  the  demand  may  v.   McKinney,  9  Blatchf.  (U.  S.)  359. 

be  dismissed  out  of  the  case  after  re-  See  also  Akerly  v.  Vilas.  3  Biss.  (U. 

moval.       Lacroix   r.    Lyons,    27    Fed.  S.)  332;  Toucey  v.  Bo  wen,  i  Biss.  (U. 

Rep.  403.     See  also  Brande  v,  Gilchrist.  S.)  81 ;  i£t  na  Ins.  Co.  v,  Weide.  9  Wall. 

18  Fed.  Rep.  465.  (U.   S.)  677;    Thompson    v.    Railroad 

Equitable  Defenie  in  Action  at  Law. —  Companies,  6  Wall.  (U.  S.)  134;  Rev. 

A  defendantin  an  action  at  law  cannot  Stat.  U.   S..  §  914;  and  article  United 

after  removal  avail  himself  of  an  equi-  States  Courts. 

table    defense    pleaded    in    the    state  6.  Perkins  v.  Hendryx,  23  Fed.  Rep. 

court.     Northern  Pac.  R.  Co.  v.  Paine,  419.     As  to  whether  a  case  purely  in 

119  U.  S.  565.  equity  can  be  converted  into  one  at  law 

8.  See      generally     article     United  after  removal,  sec  Steinkuhl  v.  York,  2 

States  Courts.  Flipp.   (U.   S.)  376;    Pilla  v.  German 

Answer  as   Crou-bill.  —  But  the  fed-  School  Assoc.,  23  Fed.  Rep.  700. 

eral  court  will  be  assiduous  to  preserve  7.  Perkins  v.  Hendryx,  23  Fed.  Rep. 

the  rights  of  parties  on  removal  exactly  419. ;  La  Mothe  Mfg.   Co.  v.  National 

as  they  existed  in  the  state  court,  so  Tube  Works  Co.,  15  Blatchf.  (U.  S.)432; 

far  as  it  is  possible  and  consistent  with  Hurt  v.  Hollingsworth,  100  U.  S.  100; 

the  federal  statutes  and  exigencies  of  Whitienton     Mfg.    Co.     v,    Memphis, 

federal  equity  practice;  and  where  by  etc..   River  Packet  Co.,   19  Fed.  Rep. 

the  state    equity   practice   an   answer  273;    In  re  Foley,  76  Fed.   Rep.  390; 

may  perform  the  office  of  a  cross-bill  Bacon  z/.  Felt,  38  Fed.  Rep.  873;  Phelps 

a  defendant  who  has  filed  an  answer  v.   Elliott,   26  Fed.   Rep.   881;  Pilla  v. 

praying  for  equitable   relief  need  not  German  School  Assoc,    23  Fed.  Rep. 

file  a  cross-bill  for  the  same  matters  700;  Toucey  v.  Bowen,  i  Biss.  (U.  S.) 

after   removal   in    the    federal    court.  82.     See  also  Carrington  v.  Florida  R. 

Detroit  ?/.  Detroit  City  R.  Co..  55  Fed.  Co.,   9   Blatchf.   (U.  S.)  467;    Fisk  v. 

Rep.  569.  Union  Pac.  R.  Co,  8  Blatchf.  (U.  S.) 
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After  Demurer  Sutalned.  —  In  a  proper  case  the  plaintiff  may  be 
allowed  to  amend  and  reframe  his  pleadings  after  demurrer  sus- 
tained.^ 

Beplottder  by  Order  of  Ckiort.  —  If  the  pleadings  are  not  voluntarily 
recast  to  conform  to  the  federal  practice,*  the  court  may  enter 
an  appropriate  order  for  that  purpose  * 

/.  Preservation  of  Proceedings  Had  in  State  Court 

—  (l)  Status  of  Prior  Rulings  in  State  Court  —  In  Oeneral.  —  All 
orders  and  other  proceedings  in  the  state  court  in  force  at  the 
time  of  removal  remain  in  full  force  until  they  are  dissolved  or 
modified  in  the  federal  court.**  While  the  federal  Circuit  Court 
does  not  sit  as  a  court  of  errors,  and  cannot  as  such  review  and 
reverse  the  interlocutory  orders  and  decisions  of  the  state  court 
made  before  removal,*  and  some  of  the  Circuit  Courts  are 
inclined  to  accept  all  prior  decrees  and  orders  as  binding  adjudica- 
tions in  the  cause,*  others  hold  that  after  removal  the  Circuit 
Court  has  the  same  power  over  the  ruling^s  made  in  the  state 
court  that  it  has  over  its  own  past  rulings  and  orders  made  in 
cases  commenced  originally  before  it,  and  the  same  power  that 
the  state  court  would  have  had  if  the  cause  had  not  been 
removed,'''  and  may  set  aside  and  modify  them  when  it  satisfac- 

299.  holding  that  the  plaintiff  can  not  be  table  claims.     Ladd  v.  West,  55  Fed. 

required  to  elect  whether  he  will  pro-  Rep.   353;    Stevens  v,   Richardson,   9 

ceed  at  law  or  in  equity;  Steinkuhl  v.  Fed.  Rep.    T96,   where  the  court  said 

York.   2   Flipp.   (U.   S.)  376;   Coosaw  that  "  if  this  is  to  be  done  at  all  it 

Min.  Co.  V.  South  Carolina,  144  U.  S.  should  be  done  only  as  the  result  of 

564:    Lacroix  v,  Lyons,  27  Fed.  Rep.  pleading.'* 

403:  Detroit  v.  Detroit  City  R.  Co.,  55  4.  Act  of  1875,  18  U.  S.  Stat,  at  L. 

Fed.  Rep.  574.  471,  §  4;  Bryant  v.  Thompson,  27  Fed. 

Code  Complaint   Prwerved  as  Bill  in  Rep.  881;  Phelps  v,  Canada  Cent.  R. 

Eqnity.  —  If  a  code  complaint  is  sub-  Co.,  20  Blatchf.  (U.  S.)  450. 

stantially   in   the   form    of    a    bill    in  5.  Bragdon      v.     Perkins-Campbell 

equity,  except  the  address  and  some  Co.,    82    Fed.    Rep.    338;    Bryant    v, 

other  merely  formal  parts,  there  is  no  Thompson,  27  Fed.  Rep.  881. 

ground  for  requiring  it  to  be  recast.  6.  Cleaver  v.  Traders'   Ins.  Co.,  40 

Phelps  V.  Elliott,  26  Fed.  Rep.  883.  Fed.   Rep.  711;    Brooks  v,  Farwell,  4 

1.  Perkins  v,  Hendryx,  23  Fed.  Rep.  Fed.  Rep,  166.  2  McCrary  (U.  S.)  220; 

41S.  Smith  V,   Schwed,   6   Fed.    Rep.   455; 

8.  See  Edgerton  v.  Gilpin,  3  Woods  Sutro  v,  Simpson,    14  Fed.  Rep.  372; 

(U.  S.)  280;  Barrow  v,  Hunton,  99  U.  Milligan  v.  Lalance,  etc.,  Mfg.  Co.,  21 

S.  81.  Blatchf.  (U.  S.)  408.     See  also  Williams 

3.  Whittenton  Mfg.  Co.  v.  Memphis,  v.  Conger,  125  U.  S.  397;  Duncan   v, 

etc.,   River  Packet  Co.,  19  Fed.  Rep.  Gegan,  loi  U.  S.  810. 

273,   where  a  motion    to  replead   was  In  Hulbert  v.  Russo,  64  Fed.  Rep.  8, 

granted;    La  Mothe  Mfg.   Co.  v,  Na-  it  was  remarked  that  if  the  defendant's 

lional  Tube  Works  Co.,  15  Blatchf.  (U.  proceedings  were  stayed  in  the  state 

S.)  432.     See  also  Kellam  v.  Keith,  144  court  until   certain   motion   costs   im- 

U.  S.  568;  Hanrick  v.  Hanrick,  153  U.  posed   upon  him   were  paid  he  might 

S.  194;  Texas  Transp.  Co.  v,  Seeligson,  remain  subject  to  the  stay  in  the  fed- 

122  U.  S.  519V  eral  court  after  removal. 

On  XotiMk  to  Bemand.  —  It  is  doubtful  7.  Bryant  v.  Thompson,  27  Fed.  Rep. 

whether  the  court  has  power  upon  a  881;  Sharp  v.  Whiteside,  19  Fed.  Rep. 

mere  motion  to  remand,  to  order  the  156;  Garden  City  Mfg.  Co.  v.  Smith,  i 

plaintiff  to  recast  his  pleadings  for  the  Dill.  (U.  S.)  305.     See  also  Ex p,  Fisk, 

purpose  of  separating  legal  and  equi-  113  U.  S.  725. 
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torily  appears  that  they  were  erroneous ;  *  but  it  will  not  ordinarily 
do  so  unless  some  evidence  is  presented  in  addition  to  that 
adduced  before  the  state  judge  or  cogent  reasons  exist  which  did 
not  appear  upon  the  previous  argument.* 

Baling  on  Domnmr.  —  A  decision  of  the  state  court  on  a  demurrer 
will,  as  a  general  rule,  be  treated  as  binding  upon  the  federal 
court  in  the  same  cause.* 

(2)  Attachments  and  Bands,  —  By  Act  of  Congress  all  attach- 
ments and  bonds  survive  removal  of  the  suit.*  The  federal 
court  has  authority  to  issue  such  orders  as  are  necessary  to  make 
its  jurisdiction    effectual,^   and   may   dissolve  the    attachment 

1.  Bryant    v.    Thompson,    27    Fed.  England  Screw  Co.  r.  Bliven,  3  Blatchf. 

Rep.  881.  (U.  S.)  240. 

8.  Bryant  f'.  Thompson,  27  Fed.  Rep.  Determination  of  Priorities.  —  Where 

881,  where  the  federal  court  denied  a  several  attachment  suits  by  different 

motion  to  discharge  a  receiver  which  plaintiffs  against  one  defendant  were 

had  been  refused  by  the  stale  court;  removed  into  the  same  federal  court. 

Loom  is  V.  Carrington,  18  Fed.  Rep.  97;  it  was  held  that  the  rights  of  the  par- 

Bragdon  v.  Perkins-Campbell  'Co.,  82  ties  in  respect  to  the  nature,  extent. 

Fed.  Rep.  338;  Garden  City  Mfg.  Co.  and  order  of  priority  of  liens  would  be 

V.  Smith,  I  Dill.  (U.  S.)  307.     See  also  administered  in  the  same  way  as  they 

Phelps  V.   Canada  Cent.    R.   Co.,   20  would  have   been  had    the  causes  re- 

Blatchf.  (U.  S.)  451.  mained  in  the  state  court.     Bankers*, 

8.  Lookout  Mountain  R.  Co.  t'.  Hous-  etc.,  Tel.  Co.  v.  Chicago  Carpet  Co., 

ton,  44  Fed.   Rep.  449;    Davis  r.    St.  28  Fed.  Rep.  398. 

Louis,  etc.,  R.  Co.,  25  Fed.  Rep.  786.  Louies  Sabseqaent  to   SemoTal.  —  I  ) 

4.  The  Act  of  1875,  18  U.  S.  Stat,  at  Mack  v.  Jones,  31  Fed.  Rep.  1S9,  ihe 
L.  471,  §  4,  provides  that  "  when  any  first  of  successive  attachment  suits 
suit  shall  be  removed  from  a  state  wherein  the  writs  had  been  levied  on  a 
court  to  a  Circuit  Court  of  the  United  single  fund  was  removed  to  the  federal 
States  any  attachment  or  sequestration  court,  which  dismissed  the  ati^rh- 
of  the  goods  or  estate  of  the  defendant  ment.  The  plaintiff's  contention  that 
had  in  such  suit  in  the  state  court  shall  the  fund  should  be  returned  to  the 
hold  the  goods  or  estate  so  attached  or  state  court  to  answer  the  liens  of  the 
sequestered  to  answer  the  final  judg-  other  levies  there  in  force  was  over- 
ment  or  decree  in  the  same  manner  as  ruled  and  the  fund  directed  to  be  p;iid 
by  law  they  would  have  been  held  to  to  the  defendant,  on  the  ground  that 
answer  final  judgment  or  decree  had  it  "  the  subsequent  attachments  did  not 
been  rendered  by  the  court  in  which  operate  as  a  lien  on  the  fund  which  the 
such  suit  was  commenced;  and  all  plaintiffs  here  had  previously  attached, 
bonds,  undertakings,  or  security  given  the  case  standing  in  all  respects  as  if 
by  either  parly  in  such  suit  prior  to  its  originally  commenced  here,  under  the 
removal  shall  remain  valid  and  effect-  very  language  of  the  removal  acts; 
ual,  notwithstanding  said  removal."  and  therefore  there  could  be  no  lien  on 
See  generally  State  v.  Peck,  32  W.  Va.  this  fund  in  this  court  in  favor  of  sub- 
606;  Bills  z'.  New  Orleans,  etc.,  R.  Co.,  sequent  attachments  in  another  court, 
13  Blatchf.  (U.  S.)  227;  Creagh  v,  however  it  might  have  been  if  the  re- 
Equitable  L.  Assur.  Soc,  83  Fed.  Rep.  moved  case  had  been  one  of  the 
849.  later  levies    instead   of  the   first  one 

In  Somovals  under  the  Act  of  1789  it  made." 
was  decided  that  an  attachment  made  5.  Sheriff  Ordered  to  DeliTor  to  Mar^ 
on  any  mesne  process  before  removal,  ihal. —  In  Friedman  v,  Israel,  26  Fed. 
though  the  warrant  for  the  attachment  Rep.  801,  an  attachment  suit  was  re- 
was  not  issued  at  the  same  time  with  moved  by  the  defendant,  and  the  fed- 
the  summons,  would  hold  the  property  eral  court  ordered  the  state  sheriff  to 
to  answer  the  final  judgment  in  the  deliver  the  attached  property  to  the 
federal  court.  Barney  v.  Globe  Bank,  marshal  of  the  federal  court,  it  appear- 
5  Blatchf.   (U.  S.)   107.     Contra^   New  ing  that  the  validity  of  the  attachment 
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though  a  motion  to  dissolve  was  denied  by  the  state  court.  ^ 

(3)  Receiverships.  —  A  receiver  appointed  in  a  suit  prior  to  its 
removal  is  responsible  to  the  federal  court  after  removal  and  may 
be  compelled  to  account  therein.*  The  federal  court  will  rescind 
an  ex  parte  order  of  the  state  court  appointing  a  receiver  where 
it  is  shown  that  the  order  was  improvidently  granted  or  should 
no  longer  remain  in  force.* 

(4)  Injunctions.  —  The  Act  of  Congress  provides  that  all  injunc- 
tions in  force  at  the  time  of  removal  shall  remain  in  full  force  and 
effect  until  dissolved  or  modified  by  the  federal  court.*  The 
federal  court  has  undoubted  power  to  dissolve  or  modify  such 
an  injunction,*  even  where  the  state  court  has  overruled  a 
motion  to  dissolve.*  But  a  motion  to  dissolve  in  the  federal 
court  upon  the  same  papers  upon  which  the  injunction  was 
granted  can  be  made  only  after  leave  theretofore  applied  for  and 
obtained.^  Nor  will  the  injunction  be  dissolved  as  the  result  of 
a  reconsideration  of  any  question  of  pleading  or  practice  decided 
by  the  state  court  when  it  granted  the  injunction.** 

(5)  Inchoate  Proceedings,  —  An  unfinished  proceeding  to  take 
a  deposition  falls  with  a  removal.*  A  pending  and  unadjudicated 
contempt  proceeding  in  the  suit  cannot  be  carried  to  completion 

and  the  rights  and  privileges  of  the  6  Fed.  Rep.  456.    See  also  Watson  v. 

plaintiff  in  respect  to  the  property  were  Bondurant,  2  Woods  (U.  S.)  166;  Boat- 

at  issue  in  the  suit.  men's    Sav.  Bank  v.  Wagenspack,  4 

flftlo  of  FarishaUo  Property.  —  In  New  Woods  (U.  S.)  130. 

York  Silk  Mfg.  Co.  v.  Paterson  Second  In  the  following  cases  the  injunction 

Nat.  Bank,  10  Fed.  Rep.  204,  perish-  was  dissolved  or  modified*    Van  Wert 

able  property  held   under  an  attach-  County  v.  Peirce,  90  Fed.  Rep.  764; 

ment  by  the  sheriff  was  ordered  to  be  New   York  Constr.  Co.  v.  Simon,  53 

sold  under  the  provisions  of  the  state  Fed.  Rep.  i;  Van  Hoorebeke  v,  U.  S., 

statute.  46  Fed.  Rep.  459;  Sioux  City,  etc.,  R. 

1.  Garden  City  Mfg.  Co.  tr.  Smith,  i  Co.  v,  Chicago,  etc.,  R.  Co.,  27  Fed. 

Dill.  (U.  S.)  305.  Rep.    770;    Coburn  v.    Cedar    Valley 

3.  Hinckley  v,  Gilman,  etc.,  R.  Co.,  Land,  etc.,  Co.,  25  Fed.  Rep.  791, 
100  U.  S.  153.  holding  that  eleven  days'  notice  of  the 

8.  McHenry  v.  New  York,  etc.,  R.  motion    to    dissolve    was    sufficient; 

Co.,  25  Fed.  Rep.  114;  Texas,  etc.,  R.  Texas,  etc.,  R.  Co.  v.  Rust,  17  Fed. 

Co.  V.  Rust,  17  Fed.  Rep.  275.  Rep.  275;    Portland  v,  Oregonian  R. 

4.  Act  of  1875.  18  U.  S.  Stat,  at  L.  Co.,  6  Fed.  Rep.  321. 

471.  §  4-  0*  Sharp  v.  Whiteside,  19  Fed.  Rep. 

Vnder  Aet  of  1789.  —  When  a  cause  156. 

was  removed  under  the  Act  of  1789  an  7.  Carrington  9.   Florida  R.  Co.,  9 

injunction  issued   before   its  removal  Blatchf.  (U.  S.)  469. 

fell  ipso  fcuto  for  the  reason  that  the  8.  Smith  v.  Schwed,  6  Fed.  Rep.  455, 

twelfth  section  of  that  act,  while  it  was  holding  that  it  would  not  be  dissolved 

careful  to  preserve  the  lien  of  an  at-  merely  because  the  bill  was  not  suffi- 

tachment  issued  before  the  removal,  in  ciently  verified. 

certain  cases,  did  not  preserve  an  in-  9.  In    Arnold   v,  Kearney,  29  Fed. 

junction.    Hatch  v.  Chicago,  etc.,  R.  Rep.  820,  where  the  deposition  of  a 

Co.,6Blatchf.(U.S.)  105;  Northwestern  witness  had  been  taken  m  shorthand. 

Distilling  Co.  v.  Corse,  4  Biss.  (U.  S.)  but  before  his  testimony  was  written 

514;    McLeod  V.   Duncan,   5   McLean  out  the  cause  was  removed,  the  fed- 

(U.  S.)  342.  eral  court  held  that  it  had  no  power  to 

8.  Carrington  v.   Florida  R.  Col,  9  compel  the  witness  to  sign  and  swear 

Blatchf.  (U.  S.)469;  Smith  v.  Schwed,  to  the  deposition. 
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in  the  federal  court.'  It  is  otherwise,  however,  where  a  con- 
tempt proceeding  is  in  the  nature  of  a  civil  remedy,  and  a  party 
has  been  adjudged  guilty  by  the  state  court,  and  the  penalty 
imposed.* 

g.  Costs  Before  and  After  Removal.  —  Costs  accrued  in 

the  state  court  prior  to  the  removal  are  taxable  upon  final  judg- 
ment in  the  federal  court.'  A  federal  statute  deprives  the  plain- 
tiff of  costs  in  an  original  action  in  the  federal  Circuit  Court  if 
he  recovers  less  than  five  hundred  dollars,^  but  it  does  not  apply 
to  removed  cases,  and  the  defendant  therein  may  be  adjudged 
to  pay  costs  in  the  federal  court  if  the  plaintiff  recovers  an 
amount  which  would  have  carried  costs  had  the  judgment  been 
rendered  in  the  state  court.* 
40.  Semand  of  Cause  to  State  Court  —  a.  Power  and  Duty 

to  Remand — (i)  For  Want  of  Jurisdiciion  —  (a)  in  General. — 
An  Act  of  Congress  requires  the  Circuit  Court  to  remand  or 
dismiss  a  suit  removed  from  a  state  court  whenever  it  shall 
appear  that  the  court  has  no  jurisdiction  thereof,  or  that  parties 
have  been  coUusively  joined  for  the  purpose  of  removal.*     There 

1.  Kirk  V.  Milwaukee  Dust  Collector  recognized  by  the  federal  court.  Thus 
Mfg.  Co.,  26  Fed.  Rep.  501,  where  the  where  the  stale  court  granted  an  order 
federal  court  vacated  an  order  granted  of  removal  and  awarded  costs  of  the 
by  the  state  court  to  show' cause  why  motion  to  the  petitioner,  the  federal 
the  defendant  should  not  be  punished  court  denied  a  motion  to  stay  proceed- 
for  violation  of  an  injunction,  the  ings  therein  until  such  costs  were 
cause  having  been  removed  before  paid.  Penrose  v.  Penrose,  i  Fed. 
the  contempt  proceeding  was  heard  by  Rep.  479. 

the  state  court.  Distinguishing  Williams  4.  Rev.  Stat.  U.  S.,  §  968,  which  pro- 

Mower,   etc.,   Co.    v.  Raynor,  7  Biss.  vides  that  **  when,  in  a  Circuit  Court, 

(U.  S.)  245,  cited  in  the  following  note,  a  plaintifif  in  an  action  at  law  originally 

See  also  Ex  p.  Fisk,  113  U.  S.  713.  brought  there,  or  a  petition  in  equity. 

2.  Williams  Mower,  etc.,  Co.  v,  Ray-  other  than  the  United  States,  recovers 
nor,  7  Biss.  (U.  S.)  245.  less  than  the  sum  or  value  of  five  hun- 

8.  Cleaver  v.  Traders'  Ins.  Co.,  40  dred  dollars,  exclusive  of  costs,  in  a 

Fed.   Rep.   863;    Wolf  v.    Connecticut  case  which  cannot   be  brought  there 

Mut.  L.  Ins.  Co..  I  Flipp.  (U.  S.)  377.  unless  the  amount  in  dispute,  exdu- 

But    compare  Clare  v.   National    City  sive    of  costs,    exceeds  said   sum   or 

Bank,  14  Blaichf.  (U.  S.)  445.  value,     ♦     ♦     ♦      he    shall    not    be 

Witness  Fees  for  witnesses  subpoenaed  allowed,  but,  at  the  discretion  of  the 

in  the  state  court  after  the  filing  of  the  court,  may  be  adjudged  to  pay,  costs." 

petition  for  removal  will  not  be  allowed  5.  Kreager    v.   Judd,    5    Fed.    Rep. 

as  part  of  the  costs,  but  the  costs  of  27;    Ellis  v.  Jarvxs,  3   Mason  (U.   S.) 

witnesses  attending  at  the   taking  of  457;  Field  v.  Schell,  4  Blatchf.  (U.  S.) 

depositions  before  the  removal  of  the  435.     Compare  Coggill  v,  Lawrence,  2 

cause  are  allowable  even   if  the  de-  Blatchf.  (U.  S.)  304. 

positions     were     not     actually    used.  6.  Act  of  1875,  18  U.  S.Stat,  at  L.  472, 

Young  V,  Merchants*  Ins.  Co.,  29  Fed.  §  5,  which  provides  as  follows:    "  If, 

Rep.  273.  in   any  suit  commenced  in  a  Circuit 

An  Indorser  of  the  Original  Writ  who  Court  or  removed  from  a  state  court 

is  made  liable  for  costs  under  the  state  to    a    Circuit    Court    of    the   United 

statute  remains  liable  after  removal.  States,  it  shall  appear  to  the  satisfac- 

Pullman's    Palace-Car  Co.  v.   Wash-  tion  of  said  Circuit  Court,  at  any  time 

burn,  66  Fed.  Rep.  790.  after  such  suit   has  been  brought  or 

Costs  on  Petition  for  Semoval. -- After  removed  thereto,  that  such  suit  does 

a  removal  has  been  effected  no  order  not  feally  and  substantially  involve  a 

of  the  state  court  in  the  cause  will  be  dispute  or  controversy  properly  within 
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is  a  lack  of  jurisdiction  within  the  meaning  of  the  statute  when- 
ever the  record  fails  to  show  a  ground  for  removal,  or  when  it  is 
made  to  appear  that  none  exists,^  or  when  the  proceeding  is  not 
of  such  a  nature  as  to  be  removable  on  any  ground.*  The  fact 
that  the  state  court  ordered  the  removal  is  of  no  consequence. •** 
But  the  court  will  not  remand  a  cause  on  the  alleged  ground 
that  it  may  be  more  conveniently  tried  in  the  state  court.* 

(b)  At  Any  Time.  —  It  is  the  right  and  duty  of  the  court  to 
remand  the  cause  when  a  want  of  jurisdiction  appears  at  any 
time.*  The  suit  need  not  be  retained  until  brought  to  a  formal 
trial  or  hearing  on  the  merits.*  On  the  other  hand,  it  may  be 
remanded  on  the  hearing  or  trial,^  or  even  after  judgment.® 

the  jurisdiction  of  said  Circuit  Court,  cause.  This  proposition  has,  I  be- 
or  that  the  parlies  to  said  suit  have  lieve,  never  been  disputed,  and  is  ex- 
been  improperly  or  collusively  made  pressly  affirmed  in  Gale  v,  Babcock,  4 
or  joined,  either  as  plaintiffs  or  de-  Wash.  (U.  S.)  345;  Ward  v.  Arredondo, 
.fendants,  for  the  purpose  of  creating  a  i  Paine  (U.  S.)  414;  Illius  v.  New 
case  cognizable  or  removable  under  York,  etc.,  R.  Co.,  13  N.  Y.  598." 
this  act,  the  said  Circuit  Court  shall  Field  v,  Lownsdale,  i  Deady  (U.  S.) 
proceed  no  further  therein,  but  shall  289. 

dismiss  the  suit  or  remand  it  to  the  4.  Spies  v,  Chicago,  etc.,  R.  Co.,  32 

court  from  which  it  was  removed,  as  Fed.  Rep.  713. 

justice  may  require."  5.  See     the     statute    quoted    supra^ 

1.  Since  the  majority  of  the  cases  in  p.  366,  note  6. 

federal  courts  which  are  cited  in  this  '*  The  order  to  remand  can  be  made 

article    were    remanded   to    the    state  at  any  time  during  the  pendency  of 

court,   it  is  necessary  to  refer  to  the  the  causs  when  it  shall  appear  there  is 

sectionsonly  which  treatof  the  grounds  no  jurisdiction.**    Per  Waite,  C.  J.,  in 

of  removal.  Ayres  v,  Wiswall,  112  U.  S.  190.     See 

2.  Filer  v.  Levy,  17  Fed.  Rep.  610.  also  Cameron  v,  Hodges,  127  U.  S.  326; 
See  supra^  p.  166  ei  seq,  Egerton  ».  Starin,  91  Fed.  Rep.  932; 
Salt  Hot  Within  Equitable  JarlBdiotion  Wyly  v.   Richmond,  etc.,   R.  Co.,  63 

of  Federal  Court.  —  Where  a    suit    in  Fed.  Rep.  487. 

equity  is  sustainable  in  the  state  court,  6.  Rosenbaum  v.  Bauer,   120  U.  S. 

bat  the  relief  sought  is  not  within  the  459;  Webber  v.  Bishop,  13  Fed.  Rep. 

judicial  power  of  the  federal  court  as  a  49;    Anderson  v,   Appleton,    32    Fed. 

court  of  equity,  the  suit,  if  removed.  Rep.   857;    Magee  v.   Union   Pac.    R. 

will  be  remanded  and  not  dismissed.  Co.,  2  Sawy.  (U.  S.)  447;  Indiana  v, 

Cates  V,  Allen,  149  U.  S.  460.  Lake  Erie,  etc.,  R.  Co.,  85  Fed.  Rep.  i, 

8.  Gold'Washing,  etc.,  Co.  v.  Keyes,  where   the    cause   was    remanded   on 

96  U.  S.  199;  Stevens  v,  Nichols,  130  motion  after  the  argument  and  over* 

U.  S.  231;   Crehore  v,  Ohio,  etc.,   R.  ruling  of  a  demurrer  to  the  complaint; 

Co.,  131  U.  S.  240;  Jackson  v.  Allen,  Teas  v.   Albright,   13   Fed.    Rep.  406, 

132U.  S.  27;  Rosenbaum  V.  Bauer,  120  where  the   cause  was  remanded  aher 

U.  S.  450;  Yarde  v.  Baltimore,  etc.,  R.  testimony  was  taken  and  the  cause  was 

Co  ,  57  Fed.  Rep.  913;  Traders'  Bank  put  on  the  calendar  for  final  hearing. 

V.  Tallmadge,  9  Fed.  Rep.  363:  Walker  7.  Ryan  v.  Young,  9  Biss.  (U.  S.)  63; 

V.  O'Neill,  38  Fed.  Rep.  374;  Frisbie  v,  Collins  v,   Wellington,   31   Fed.    Rep. 

Chesapeake,  etc.,  R.  Co.,  59  Fed.  Rep.  246;  Richmond,  etc.,  R.  Co.  v.  Findley, 

36:};  Kaeiser  v,  Illinois  Cent.  R.  Co.,  6  32     Fed.     Rep.    641;     Dennistoun    v. 

Fed.  Rep.  i;  Maine  z^.  Gilman,  11  Fed.  Draper,  5  Blatchf.  (U.  S.)  339,  where 

Rep.  214;  Ferguson  v,  Ross,  38  Fed.  the  court  said  that  if  when  the  evidence 

Rep.  161;  Ex p.  State,  71  Ala.  363.  is  closed  it  shall  appear  that  the  cause 

"  The  order  of  removal  made  in  the  was    not    cognizable    by    the    federal 

state  court  is  not  conclusive'' upon  the  court,   the  jury  should    be  instructed 

question  of  jurisdiction  in  the  federal  that  the  court  has  no  jurisdiction,  and 

court.     Notwithstanding  this  removal,  the  court  should  remand  the  cause, 

this  court  must  determine   for  itself  8.  See  infra^  I.   40.  /.  (3)   Time  for 

whether  it  can  take  jurisdiction  of  the  Motion, 
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(2)  Far  Irregularitus  in  Removal  Proceedings.  —  Various  irreg- 
ularities in  the  proceedings  for  removal  which  are  or  are  not 
grounds  for  remanding  the  cause  have  been  incidentally  but 
sufficiently  considered  in  preceding  parts  of  this  article.^  It  is 
said  that  since  the  Act  of  1875  greater  indulgence  has  been 
granted  in  respect  of  mere  formal  defects  and  irregularities  in 
the  removal  papers  than  was  previously  allowed.* 

If  the  Petition  and  Bond  Wore  Hot  FUed  in  Time,  the  objection,  though 
not  strictly  jurisdictional,  inasmuch  as  it  may  be  waived,*  will 
be  fatal  to  the  jurisdiction  when  seasonably  taken.^ 

(3)  After  Elimination  of  Grounds  of  Removal — Rednoing  Ad 
Damnom.  —  A  plaintiff  cannot,  after  removal,  defeat  the  jurisdic- 
tion by  amending  his  ad  damnum  so  as  to  claim  an  amount  less 
than  the  jurisdictional  limit  of  the  federal  court.* 

BenoTftl  for  DiTono  Oitiionddp.  —  But  the  cause  must  be  remanded 
where  diverse  citizenship  upon  which  the  removal  was  founded 
is  eliminated  by  a  voluntary  dismissal  as  to  the  removing  defend- 
ant *  or  as  the  result  of  sustaining  a  demurrer  for  want  of  parties.' 

SemoTal  for  Sepenble  Controreny.  —  Where  one  of  several  defendants 
removes  a  suit  on  the  ground  of  a  separable  controversy  and  the 
plaintiff  discontinues  in  the  federal  court  as  to  that  defendant,* 

1.  Fonntl  Befecti  in  Petition  for  So-  admitted  as  a  defendant,  according  to 

moval,  see  supra^  p.  317.  the  practice    prescribed  by  the  state 

Defeoti  in  Bond  for  Bemoyal,  see  supra^  statuie.    The  landlord  was  a  citizen  of 

p.  335.  the  same  state  with  the  plaintiff.     It 

Presenting  Petition  to  State  Gout,  see  was  held  that  a  motion  to  remand  upon 

supra,  p.  320  ft  seq,  the  ground  that  the  suit  did  not  then 

Delay    in  FiUng  Seeord,  see   supra^  really  and  substantially  involve  a  con- 

p.  356.  troversy  properly  within  the  jurisdic- 

8.  Sutherland  v.  Jersey  City,  etc.,  R.  tion  of  the  federal  court,  according  to 

Co.,  22  Fed.  Rep.  357.  the  sense  of  the  Act  of  March  3,  1875. 

8.  See  infra^  I.  40.  ^.  {^^For  Delay  in  g  5,  18  U.  S.  Slat,  at  L.  472,  was  prop- 

Filing  Petition  for  Removal,  erly  denied.     It  was  also  held  that  the 

i.  See  cases  cited  supra,  p.  285.  court  might  permit  the  landlord  to  con- 

5.  See  supra,  p.  349,  note  6.  trol  the  defense  as  dominus  litis,  raising 

6.  Iowa  Homestead  Co.  v,  Des  and  conducting  such  issues  as  his  own 
Moines  Nav.,  etc.,  Co.,  8  Fed.  Rep.  97;  rights  and  interests  might  dictate.  See 
Bane  v.  Keefer,  66  Fed.  Rep.  610.  also  Shropshire  v,   Lyle,  31  Fed.  Rep. 

Intervention  of  Kew  ]>efendant. —  694. 
Where  a  case  has  been  properly  re-  7.  Where  a  suit  in  equity  was  re- 
moved the  admission  by  intervention  moved  on  the  ground  of  diverse  citizen- 
in  the  federal  court,  under  the  provi-  ship,  and  a  demurrer  was  sustained 
stons  of  the  state  statute,  of  another  for  want  of  necessary  defendants  to  the 
defendant  whose  citizenship  would  bill  as  originally  framed,  and  the  plain- 
have  prevented  a  removal  had  he  been  tiff  amended  by  introducing  the  proper 
an  original  party  to  the  suit,  will  not  parties,  some  of  whom  were  citizens  of 
arrest  or  interfere  with  the  jurisdic-  the  same  state  with  the  plaintiff,  it  was 
tion  of  the  federal  court  already  estab-  held  that  the  suit  should  be  remanded 
lished  by  the  removal.  Phelps  v,  and  not  dismissed.  Perry  v.  Clift,  32 
Oaks,  117    U.  S.  236,    which   was  an  Fed.  Rep.  801. 

action     of     ejectment     removed     by  8.  Texas  Transp.  Co.  v.  Seeligson, 

the  plaintiff,   under  the  Act   of  1875.  122    U.    S.     519.     See    also    Bane    v. 

After  removal  the  defendant   pleaded  Keefer,  66  Fed.  Rep.  610. 

that  he  was  a  mere  tenant,  and  the  Bnle  Qnalifled.  —  Where   a  cause  is 

landlord,  upon  hie  own  petition,  was  removed  on  the  ground  of  a  separabU 
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or  the  alleged  separable  controversy  is  settled  by  the  parties 
thereto,*  or  otherwise  disappears  in  the  progress  of  the  suit,'  the 
cause  must  be  remanded. 

BeBMTal  fat  Federal  Queitioii.  —  A  cause  removed  on  the  ground  of 
a  federal  question  must  be  remanded  when  it  ceases  to  present  a 
federal  question.'  But  the  federal  court  will  not,  on  a  mere 
motion  to  remand,  eliminate  the  question  from  the  case  by 
premature  decision  of  it,  and  then  remand  the  suit  on  the  theory 
that  there  is  no  longer  a  federal  controversy  in  the  case.* 

*.  Waiver  of  Right  of  Remand — (i)  For  Want  of  Juris- 
diction.  —  Since  the  federal  court  cannot  take  jurisdiction  of  a 
cause  by  the  mere  consent  of  parties, •  the  right  to  have  the 
cause  remanded  for  want  of  jurisdiction  cannot  be  waived  by 
lapse  of  time  nor  by  any  proceedings  taken  in  the  cause  in  the 
federal  court.* 

controversy  and  the  defendant  whose  peared  that  the  party  who  procured  the 

presence  created  the  separable  conlro-  removal  had,  prior  to  the  removal,  sold 

versy  is  dismissed  by  the  plaintifif,  the  all  of  his  interest  to  a  codefendant  who 

cause  will  not  be  remanded  if  the  re-  could  not  have  removed  the  suit, 

maining  controversy  is  between  citi-  8.  In  Magee  r.  Union  Pac.  R.  Co.,  a 

zens  of  different  stales  and  is  one  of  Sawy.  (U.  S.)447,  a  cause  was  removed 

which   the   federal  court  would  have  under  the  Act  of  1875  before  answer  on 

jurisdiction  had  the  suit  been  origin-  a  petition  alleging  a  federal  question, 

ally  brought  in  that  court.     Bacon  v.  After  removal  the  defendant  filed  its 

Felt,  38  Fed.  Rep.  873,  distinj^uishing  answer,  wherein   no  federal   question 

Texas  Transp.  Co.    v.  Seeligson,  122  appeared,  and  thereupon  the  cause  was 

U.  S.  519.  remanded  upon  motion  of  the  plaintiff. 

1.  Torrence  v,  Shedd,  144  U.  S.  527,  After  Demurrer  Sustained.  —  Where  a 
where,  after  the  report  of  a  master  to  federal  question  is  shown  on  the  face 
whom  the  cause  had  been  referred  by  of  the  record,  and  a  motion  to  remand 
the  federal  Circuit  Court,  the  parties  to  is  therefore  denied,  and  subsequently 
the  alleged  separable  controversy  filed  an  order  sustaining  a  demurrer  elimi- 
a  stipulation  adjusting  all  the  matters  nates  the  federal  question,  the  cause 
in  dispute  between  them.  Thereupon  will  be  remanded.  Hamblin  v,  Chi- 
the  party  who  had  obtained  a  removal  cago,  etc.,  R.  Co.,  43  Fed.  Rep.  401. 
of  the  cause,  and  was  one  of  the  par-  4.  Lowry  v,  Chicago,  etc.,  R.  Co.,  46 
ties  to  the  stipulation,  filed  a  motion  to  Fed.  Rep.  85. 

remand   the   cause,   and  it   was  held  5.  See  supra^  p.  302. 

that  under  the  Act  of  March  3,  1875,  c.  6.  Indiana  v.  Lake  Erie,  etc.,  R.  Co., 

137,  18  U.  S.  Stat,  at  L.  472,  the  motion  85  Fed.  Rep.  2;  Frisbie  v,  Chesapeake, 

should  have  been  granted.  etc.,  R.  Ccr.,  57  Fed.  Rep.  i;   §outh- 

2.  "  If  at  any  time  during  the  pend-  worth  v.  Reid,  36  Fed.  Rep.  451;  Bron- 
ency  of  the  suit  the  case  should  be  so  son  v.  St.  Croix  Lumber  Co.,  35  Fed. 
changed  by  amendments,  or  by  re-  Rep.  634;  Indiana  v.  Tolleston  Club, 
forming  the  pleadings,  under  the  di-  53  Fed.  Rep.  18;  Wabash  R.  Co.  v, 
rection  of  the  court,  as  to  present  only  Barbour,  73  Fed.  Rep.  513;  Mexican 
one  really  indivisible  controversy  be-  Nat.  R.  Co.  v,  Davidson,  157  U.  S. 
tween  the  parties,  the  jurisdiction  of  201;  Ayers  v,  Watson,  113  U.  S.  598; 
the  court  would  cease."  Long  v.  Bu-  Mansfield,  etc.,  R.  Co.  v.  Swan,  in  U. 
ford,  24  Fed.  Rep.  249.  S.  379;    Martin  v,  Baltimore,  etc.,  R. 

On  the  Hearing.  —  If  it  appears  from  Co.,  151  U.  S.  690. 

an  examination  of  the  evidence  upon  Davies  v,  Lathrop,  21   Blatchf.  (U. 

the  hearing  of  the  cause  in  the  federal  S.)  164,  13  Fed.  Rep.  565,  and  Carring- 

conrl   that  there  was  in  fact  no  separ-  ton  v,  Florida  R.  Co.,  9  Blatchf.  (U.  S.) 

able  controversy,  the  cause  will  be  re-  467,  cannot  now  be  considered  as  of 

manded  to  the  state  court.     Ryan  v.  authority.    See  Glover  v,  Shepperd,  15 

Young,  9  Biss.  (U.  S.)  63,  where  it  ap-  Fed.  Rep.  839. 
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(2)  For  Formal  Irregularities.  —  By  omitting  to  make  a  motion 
to  remand,  the  plaintiff  waives  all  objections  which  it  is  compe- 
tent for  him  to  waive/  such  as  mere  informalities  in  the  petition 
or  bond.* 

(3)  For  Delay  in  Filing  Petition  for  Remo%yaL  —  When  the 
petition  and  bond  for  removal  are  not  filed  in  time,  a  motion  to 
remand  upon  that  ground,  if  promptly  made,  must  be  granted.* 
But  application  (or  removal  in  due  time  is  a  modal  and  formal, 
not  a  jurisdictional,  requirement,  and  objection  that  the  applica- 
tion was  too  late  may  be  waived,  either  expressly  or  by  implication.* 
The  party  at  whose  instance  the  removal  was  effected  *  or  a 
party  who  consented  to  the  removal  •  cannot  object  that  the 
application  therefor  was  not  made  in  time.  Long  and  unex- 
plained delay  in  making  a  motion  to  remand  will  amount  to  a 
waiver;''^  and  ordinarily  if  the  plaintiff  appears  in  the  federal 
court  and  replies  to  the  defendant's  pleading  on  the  merits,^  or 

Federal    Qneition.  —  Whether   a    de-  moving   to  remand   the  cause  on  the 

fendant  who  has  remusred  a  cause  on  ground  that  the  petition  was  not  filed 

the  ground  that  a  federal  question  is  in  time  was  a  question  not  necessary  to 

involved,  and  appealed  to  the  Supreme  discuss,  since  the  court  itself  was  not 

Court  from  an  adverse  judgment  of  the  estopped  and  would  be  astute  on  its 

Circuit  Court  of  Appeals  on  the  merits,  own  motion  to  remand  cases  not  sea> 

can  then  for  the  first  time  insist  that  sonably  removed.     But  compare  Win- 

the  judgment  should  be  reversed  and  berg  v.  Berkeley  County  R.,  etc.,  Co., 

the  cause  remanded  because  the  plain-  29  Fed.  Rep.  721,  where  the  court  said: 

tiff's  case  showed  no  federal  question,  '*  The    plaintiff    cannot    complain    of 

was  a  query  suggested,    but  not  de-  delay  as  unreasonable  to  which  he  con- 

cided,  in  Spokane  Falls,  etc.,  R.  Co.  v,  sented  in  advance  by  his  own  stipula- 

Ziegler,  167  U.  S.  65.     In  Texas,  etc.,  tion."     In  A  llmark  v.  Platte  Steamship 

R,  Co.  r.  Cody,  166  U.  S.  606,  it  ap-  Co.,   76   Fed.   Rep.   614,   where  "  the 

pears  that  an  objection  was  entertained  plaintiff's  attorney  signed  a  stipulation 

under    those     precise    circumstances,  extending  the  time  to  answer  and  to 

though  the  objection  was  overruled  as  move,  and  before  the  extension  of  the 

untenable  on  its  merits.  time  to  answer  fixed  by  the  stipulation 

1.  Tod  V.  Cleveland,  etc.,  R.  Co.,  65  had  expired,  the  cause  was  removed,** 
Fed.  Rep.  147.  it  was  held  that  the  plaintiff  could  not 

2.  See  supra^  pp.  317,  335,  and  Canal,  contend  in  the  federal  court  that  ihe 
etc.,  Sts.  R.  Co.  V.  Hart,  114  U.  S.  660.  lime  to  answer  had  expired. 

8.  Martin  v.  Baltimore,  etc.,  R.  Co.,  6.  Ayers  v.  Watson,   113  U.  S.  599; 

151  U.  S.  687.     In  Bowers  v.  Supreme  Northern  Pac.  R.  Co,  v.  Austin,  135  U. 

Council,  etc.,  45  Fed.  Rep.  81,  it  was  S.  315,  quoted  with  approval  in  Powers 

held  that  a  case  not  removed  in  time  V.Chesapeake,  etc.,  R.  Co.,  169  U.  S.  99. 

must  be  remanded  whether  motion  to  6.  Connell  v.  Smiley,  156  U.  S.  339. 

that  effect  be  made  or  not,  but  this  is  7.  Miller  v.  Kent,  20  Blatchf.  (U.  S.) 

certainly  not  the  general  practice.  508,  18  Fed.  Rep.  561,  where  the  plain- 

4.  Ayers  v,   Watson,   113  U.  S.  598;  tiff  delayed  for  over  a  year. 

Powers  V.  Chesapeake,  etc.,   R.   Co..  Motion  at  Kext  Tena. —  In  Young  v. 

169    U.   S.    98;    Pacific    R.    Removal  Andes  Ins.  Co.,  i  Flipp.  (U.  S.)  599,  it 

Cases,    115   U.  S.  17;    Paxson  v,  Cun-  was  held  that  a  remand  on  the  ground 

ningham,  63  Fed.  Rep.  134;    Speckart  that  the  petition  for  removal  was  not 

V.  German   Nat.   Bank,   85  Fed.  Rep.  filed  in  time  was  not  waived  by  neg- 

12;  Collins  v,  Stott,  76  Fed.  Rep.  613.  leciing  to  make  the  motion  to  remand 

Stipulation  Extending  Time  to  Plead.  —  until  the  next  term  after   the  record 
It  was   held  in  Dwyer  v,  Peshall,  32  was  filed  in  the  federal  court,  the  plain- 
Fed.   Rep.  497,  that  whether  an  oral  tiff  having  done  nothing  in  the  cause 
stipulation  extending  the  time  to  an-  prior  to  his  morion, 
swer   would   estop   the   plaintiff    from  8.  Collins  v.  Stott,  76  Fed.  Rep.  613, 
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takes  any  other  positive  step  in  the  cause,*  the  result  is  the 
same.  The  objection  cannot  be  taken  in  the  federal  Circuit 
Court  after  the  cause  has  proceeded  to  trial  therein, •  nor  for  the 
first  time  in  the  Circuit  Court  of  Appeals'  or  Supreme  Court. ^ 

c.  Estoppel  to  Resist  Remand.  —  It  has  been  held  that  a 
petitioner  for  removal  who  applies  to  the  state  court  for  an 
order  of  removal,  and,  the  petition  being  denied,  appeals  to  the 
highest  court  of  the  state,  which  upon  full  consideration  unani- 
mously aflfirms  the  ruling,  and  who  thereafter  files  the  record  in 
the  federal  court,  cannot  successfully  resist  a  motion  to  remand 
to  the  state  court.* 

holding,  hoivever,  that  where  the  plain-  2.  In  French  v.  Hay,  22  Wall.  (U.  S.) 

tiff  was  Ignorant  of  the  legal  construe-  238  [cited  with  approval  in  Martin  v. 

tion  uf  his  act,  and  did  not  unreason-  Baltimore,  etc.,  R.  Co.,  151  U.  S.  688], 

aibly  delay  his  application  to  withdraw  the  case  had  been  removed  under  the 

his  pleading  after   realizing  the  situ-  Act  of  March  2.  1867,  c.  196,  (14  U.  S. 

ation,  he  would  not  be  considered  as  Stat,   at   L.    558),    re-enacted    in    Rev. 

having  waived  his  right  to  remand.  Stat.  U.  S.,  §639,  cl.  3,  which  required 

1.  Young  V.  Andes  Ins.  Co.,  i  Flipp.  the  petition  to  be  filed"  before  the  trial 

(U.  S.)  602.  or  final   hearing  "  in  the  state  court. 

In  First  Littleton  Bridge  Corp.  v.  The  federal  court  denied  a  motion  to 
Connecticut  River  Lumber  Co.,  71  Fed.  remand,  made,  as  the  report  states,  be- 
Rep.  225.  I  he  court  stated  the  circum-  cause  the  act  "  had  not  been  complied 
stances  and  held  that  the  plaintiff  had  with  in  respect  to  time  and  several 
not  by  unreasonable  delay  or  otherwise  other  important  particulars,*' and  the 
waived  his  right  to  have  the  cause  re-  Supreme  Court  on  appeal  approved  its 
manded.  But  the  court  said:  "  The  action,  and,  speaking  by  Mr.  Justice 
actual  entry  of  a  general  appearance  Swayne,  said:  "  The  objection  made 
by  the  plaintiff,  or  proceedings  by  it  or  in  the  court  below  touching  the  re- 
its  attorneys,  in  open  court,  prior  to  moval  of  the  case  from  the  state  court, 
the  filing  of  the  petition  to  remand,  and  which  objection  has  been  renewed 
*  *  *  would  probably  have  taken  here,  was  not  made  in  the  court  below 
effect  as  a  waiver  by  force  of  law."  until  the  testimony  was  all  taken,  the 

In  Baltimore,  etc.,  R.  Co.  v.  Ford,  35  case  was  ready  for  hearing,  and  nearly 

Fed.  Rep.  170,  the  plaintiff  appeared  three    years    had    elapsed    since   the 

ia  the  federal  court  and,  without  mak-  transfer    was    made.      The   objection 

ing  any  objection  to  its   jurisdiction,  came   too   late.       Under  the    circum- 

de manded  a  trial  and  amended  his  dec-  stances  it  must  be  held  to  have  been 

laratlon  after  demurrer  sustained,  and  conclusively     waived'*        Taylor    v, 

the  case  was  dismissed  on  a  demurrer  Longworth,   74  Pet.  (U.  S.)  172,  was 

to  the  amended  declaration.      It  was  referted  to  as  in  point. 

held    that     he    ^as    precluded     from  8.  Newman    v.    Schwerin,    61    Fed. 

objecting  that  the  removal  was  too  late  Rep.  865;  Knight  v.  International,  etc., 

ia    answer  to   a  bill  to  enjoin  further  R.  Co.,  61  Fed.  Rep.  87. 

proceedings  by  him  in  the  cause  in  the  4.  Martin  v.  Baltimore,  etc.,  R.  Co., 

state  coart.  151  U.  S.  673,  where  the  record  showed 

In  Wyly  v.  Richmond,  etc.,  R.  Co..  a    motion    to   remand   in    the   Circuit 

63  Fed.   Rep.  487,  an  equity  case  was  Court,  but  not  on  the  ground  of  delay 

removed  for  prejudice  or  local  infiu-  in  the  application  for  removal;    Con- 

cnce   under  the  Act  of  1887-1888.     By  nell  v.  Smiley,  156  U.  S.  335. 

consent  of  counsel  it  was  transferred  5.  Springer  v.  Howes,   69  Fed.  Rep. 

by  the  court  to  the  equity  side  and  re-  849.    where   Seymour,    }.,    said:     "  It 

ferredto  a  special  master,  before  whom  .  seems  to  me  proper  that  when  a  party 

it  bad  been  pending  for  more  than  a  to   a  litigation    has    deliberately   and 

year  when  a  motion  to  remand  was  voluntarily  intrusted  a   matter   which 

made  on  the  ground  that  the  removal  either  of  two  tribunals  has  a  right  to 

was   too  late.     It   was  held   that   the  decide,  to  one  of  them,  he  should  not  be 

objection  coald  not  be  entertained.  allowed,  in  case  of  an  adverse  decision, 
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d.  Remand  on  Stipulation.  —  A  suit  regularly  removed 
from  a  state  court  will  not  be  remanded  merely  upon  the  con- 
sent of  the  parties.* 

e.  Controverting  Allegations  of  Fact  —  (i)  By  Plea  in 

Abatement,  —  When  the  petition  and  bond  for  removal  were 
filed  in  proper  time,  and  the  petition  makes  a  clear  case  on  its 
face  for  a  removal,  and  there  is  nothing  in  the  record  to  contra- 
dict the  facts  therein  set  forth,  if  the  plaintiff  wishes  to  put 
them  in  issue  it  is  the  established  practice  in  most  of  the  cir- 
cuits to  do  so  by  filing  a  plea  in  abatement  to  the  jurisdiction  in 
the  federal  court,  and  not  by  a  mere  motion  to  remand.* 

to  resort    to  the  other."     Beadleston  Rep.  546;  Fisk  v.  Union  Pac.  R.  Co., 

If.  Harpending,  32  Fed.  Rep.  644,  per  (U.  S.  Cir.  Ct.)  10  Abb.  Pr.  N.  S.  (N. 

Benedict,  J.,  was  a  stronger  case  10  the  Y.)   457:     Dennistoun    v.    Draper,    5 

same  point,  since  no  appeal  had  been  Blatchf.  (U.  S.)  339;  Chicago,  etc.,  R. 

taken  from  the  denial  of  the  petition.  Co.  v.  Minnesota,  etc.,  R.  Co.,  29  Fed. 

In  both  cases  the  remo^ral  was  sought  Rep.  338;  Kessinger  v.  Hinkhouse,  27 

on  the  ground  of   a  separable  contro-  Fed.  Rep.  884:   Clarkhuff  r.  ^iscon- 

versy,  I  he  state  courts  holding  that  the  sin,   etc.,   R.   Co.,   26   Fed.  Rep.  467, 

controversy  disclosed  by  the  plaintiff's  where  the  court  said:    ''  It  may  be 

pleading  was  indivisible.  averred  as  an  extrinsic  fact,  by  such  a 

1.  Lawton  v.  Blitch,  30  Fed.  Rep.  plea,  that  both  parties  are  citizens  of 
641,  where  the  court  said:  '*  The  the  same  state,  or  that  the  value  in 
jurisdiction  of  the  state  court  is  ex-  controversy  is  less  than  five  hundred 
tinguished  by  the  removal  of  the  cause,  dollars  [now  two  thousand  dollars],  or 
if  it  be  properly  removed.  The  juris-  that  any  other  fact  exists  showing  a 
diction  then  is  in  this  court  precisely  want  of  jurisdiction,  notwithstanding 
as  if  it  had  commenced  here,  and  this  the  allegations  to  the  contrary  in  the 
court  cannot  give  it  status  anew  in  the  petition  for  removal;"  Short  v,  Chi- 
state  court,  without  express  authority  cago,  etc.,  R.  Co.,  34  Fed.  Rep.  227; 
of  law  so  to  do,  and  there  is  no  such  Arrowsmith  v.  Nashville,  etc.,  R.  Co., 
warrant  in  the  Act  of  Congress.  •  *  ♦  57  Fed.  Rep.  170;  Fisk  v.  Henarie,  32 
The  case  may  be  dismissed  here  and  Fed.  Rep.  421;  Smith  v.  Chicago,  etc., 
commenced  anew  in  the  state  court,  R.  Co.,  30  Fed.  Rep.  722;  Mahin  v. 
but  to  remand  it  is  quite  another  pro-  Pfeiffer,  27  Fed.  Rep.  893;  Scott  v, 
ceeding."  Compare  Farmers*  L.  &  T.  Texas  Land,  etc.,  Co.,  41  Fed.  Rep. 
Co.  V.  Chicago,  etc.,  R.  Co.,  9  Biss.  225;  Allen  v.  Ryerson,  2  Dill.  (U.  S.) 
(U.  S.)  134,  where  Drum mond,  J.,  after  503;  Gribble  v.  Pioneer  Press  Co.,  15 
considerable  hesitation,  remanded  a  Fed.  Rep.  680;  Turton  v.  Union  Pac. 
cause  upon  stipulation  of  the  parties,  R.  Co.,  3  Dill.  (U.  S.)  366;  Bruce  v. 
though  it  was  conceded  that  the  cause  Gibson,  9  Fed.  Rep.  540;  Goodnow  9. 
had  been  properly  removed,  but  he  im-  Litchfield,  4  McCrary  (U.  S.)  215;  Chi- 
posed  the  condition  that  when  it  was  cago,  etc.,  R.  Co.  v.  Ohle,  117  U.  S. 
returned  to  the  state  court  "  all  the  124;  Conn  t;.  Chicago,  etc.,  R.  Co.,  48 
proceedings  and  acts  done  bv  which  Fed.  Rep.  177;  Rumsey  v.  Call,  28 
the  cause  was  sought  to  be  removed  to  Fed.  Rep.  769. 

this  court  should  be  withdrawn   from  Pr«oodent  <tf  Plea  in  Abatemmit. —  In 

the  state  court,   and   it  should  stand  Sherwood  v.  Newport  News,  etc.,  Co., 

without  any  petition  or  bond  pending  55  Fed.  Rep.   i,  the  allegations  of  di- 

in  court.'*  verse  citizenship  were  traversed  by  a 

2.  Hoyt  V.  Wright,  4  Fed.  Rep.  168;  sworn  plea  in  abatement  supported  by 
Ketchum  v.  Black  River  Lumber  Co.,  aflSdavit,  both  of  which  are  quoted  in 
4  Fed.  Rep.  139;  McDonald  v,  Salem  the  report  of  the  case. 

Capital  Flour-Mills  Co.,  31  Fed.  Rep.  BoAoieney  of  Plea.  — In  McDonald  v. 
577;  Johnson  v.  Accident  Ins.  Co.,  35  Salem  Capital  Flour-Mills  Co.,  31  Fed. 
Fed.  Rep.  374;  Lecroix  v,  Lyons.  27  Rep.  577,  a  suit  in  equity  was  removed 
Fed.  Rep.  403;  Filer  v.  Levy,  17  Fed.  to  the  federal  court  on  petition  of  a  de- 
Rep.  609;  Wolcott  V,  Sprague,  55  Fed.  fendant.    The  case  was  not  removable 
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By  IMrwtion   of  Court.  —  If   the   judge   has  reason  to  doubt  the 
existence  of  the  jurisdictional  facts,  he  may  examine  the  parties 

nnless  one  Kelly,  a  plaintiff,  was  a  cit-  this  court  will  further  retain  jurisdic- 
ixen  of   a   state  other  than  Oregon,  tion  of  this  cause,  because  she  says 
where  the  suil    was  instituted.     The  that,  at  the  time  and  before  the  com- 
petition for  removal  alleged   that  he  mencement  of  her  said  action  in  the 
was  a  citizen  of  Rhode  Island  residing  said  Circuit  Court  for  the  county  of 
in   London,   England,     in  the  federal  Mason,  she  the  said   plaintiff   was  a 
court    a    co-plaintiff    filed    a    plea    in  citizen  of  Finland,  and  a  subject  of  the 
abatement  aHeging  that  Kelly  was  a  czar  of  Russia,  and  that  she  never  was 
citizen  of  Oregon,  residing  temporarily  a  citizen  of  the  state  of  Michigan,  nor  a 
in  London.    England.     The  plea  was  citizen  of  any  of  the  stales  or  territories 
set  down  for  argument  and  overruled,  of   the   United   States;    and,    further, 
the  court  saying:    **  This  plea  is  clearly  that  the  said  defendant,  at  the  time  of 
open  to  the  objection  that  it  is  argu-  the    commencement    of    said    suit  as 
mentative  —  not  positive  and  direct,  as  aforesaid,  and  ever  since,  has  been  and 
it  should   be.      Story  Eq.  PI.,  §  662;  now  is  a  foreign   corporation  formed 
Lewis    Eq.    Dr.    222.       The    petition  and  existing  under  and  by  virtue  of 
alleges  that  Kelly  is  a  citizen  of  Rhode  the  laws  of  the  Dominion  of  Canada,  as 
Island,   '  residing  '  —  not   temporarily  appears  from  said  defendant's  petition 
—  'in   England.'     In   answer  to  this,  for  the  removal  of  this  cause  to  this 
the  plea  alleges  that '  Kelly  is  a  citizen  court;    and  this  the  said  Gertie  John- 
of    Oregon,    temporarily    residing    in  son  is  ready  to  verify.     Wherefore  she 
England.'     He  cannot  be  a  citizen  of  prays  judgment  as  aforesaid,  and  that 
both  states  at  the  same  time,  and  there-  this  cause  may  be   remanded  to  said 
fore    argnmentatively  the    plea  takes  Circuit  Court  for  the  county  of  Mason  " 
issue  with  the  petition  on  this  point.  In  sustaining  the    foregoing   plea  on 
But  in  addition  to  stating  the  contra-  demurrer  the  court   said:    "  In  behalf 
dictory   fact,    the    plea  must  directly  of  the  defendant  it   is  urged  that  the 
negative  or  tiaverse  all  the  inconsist-  plea  is  not  sufficient  in  matters  of  form 
eat  facts  and  circumstances,  and  di-  when    tested   by    the    strict   technical 
rectly  aver  that  Kelly  is  not  a  citizen  of  rules  which  at  common  law  regulated 
Rhode  Island,  and  is  not  a  resident  of  pleas  in  abatement.     I  do  not  deem  it 
England."       In   another  part  of    the  necessary  to  determine  whether  or  not 
opinion  the  court  remarked  that  a  plea  this  contention  is  well   founded,  for  I 
negativing  the  existence  of  diverse  cit-  am  satisfied   that  this  plea  should  not 
izenship  ''  does  not  require  to  be  sup-  be  tested  by  such  rules.     It  is  not  such 
ported  by  an  answer."  a  pleading  as  should  be  looked  upon 
Johnson  v.  Accident  Ins.  Co.,  35  Fed.  with  disfavor  by  the  court,  but  is  one 
Rep.  374,   was  an  action  brought  by  which  simply  tenders  an  issue  upon  a 
one    Gertie  Johnson   in   a  :>tate  cojrt  material  question  of  fact;  and  it  fairly 
against  the  Accident  Insurance  Com-  and  with  sufficient  certainty  sets  forth 
pany  of  North  America.     The  cause  allegations  as  to  matters  of  fact  which, 
was  then  removed  to  the  Circuit  Court  if  proven,   would  clearly  negative  the 
of  the  United  States  for  the  Western  jurisdiction  of  this  court   ,  The  func- 
District  of  Michigan  on  a  petition  of  tion  which  such  a  plea  performs  is  a 
the  defendant  alleging  that  the  plaintiff  substantive     one,    designed  only   for 
was  a  citizen  of  the  state  of  Michigan,  bringing  forward  an  issue  of  fact  in 
and  the  defendant  a  corporation  organ-  which  the  other  party  may  join,  and 
ized  and  existing  under  the  laws  of  the  so  a  trial  be  had.     An  order  overrul- 
Hominion  of  Canada.      The  plaintiff  ing  the  demurrer  must  therefore   be 
then  filed  the  following  verified  plea,  entered.      An    opportunity,    however, 
in  the  nature  of  a  plea  in  abatement,  should  be  given  the  defendant  to  ac- 
to  the  petition :    "And  the  said  Gertie  cept  the  issue   tendered.      Ten   days 
Johnson,     plaintiff    in    this    suit,    by  will  be  allowed  in  which  the  allegations 
Wheeler,  Bishop  &   Klodgett,  her  at'  of  the  plea  as  to  the  citizenship  of  the 
totneys,  comes,  and  prays  judgment  of  plaintiff  may  be  traversed.     In  default 
the  said  defendant's  petition  for  the  re-  thereof  an  order  will   be  entered   re- 
moval of  this  cause   from  the  Circuit  manding  the  cause." 
Court  for  the  county  of  Mason,  state  of  Plaintiff  Hot  Estopped.  —  A  plaintiff's 
Michigan,  to  this*  court,  and  whether'   allegation  of  citizenship  or  residence  in 
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upon  that  question,  or  direct  a  plea  in  abatement  to  be  filed  and 
heard,  in  order  to  settle  the  question  at  the  outset*^ 

After  Denial  of  Motion  to  Hemand.  —  The  denial  of  a  motion  to 
remand  is  no  prejudice  to  the  filing  of  a  plea  in  abatement  rais- 
ing an  issue  of  fact.' 

Submitted  on  stipolation.  —  A  plea  in  abatement  is  sometimes  sub- 
mitted on  an  agreed  statement  of  facts.' 

(2)  By  Petition  to  Remand  or  by  Affidavits,  —  In  some  of  the 
circuits  allegations  of  jurisdictional  facts  may  be  put  in  issue  by 
a  petition  to  remand  containing  a  denial  thereof,^  and  in  others 
it  seems  that  a  motion  to  remand  accompanied  by  aflfidavits  is 
sufficient  for  the  purpose.* 

(3)  Burden  of  Proof  ,  —  Where  the  jurisdictional  allegations  in 
the  petition  for  removal  are  denied  in  the  federal  Circuit  Court, 
the  burden  of  proof  on  the  trial  of  that  issue  of  fact  is  cast 
upon  the  petitioner  for  removal.* 

his  pleading  in  the  state  court  does  not  Rep.  305;  Carson  v,  Dunham,  121  U. 

estop  him  from  alleging  the  contrary  S.  425. 

in   the   federal   court  in  denial  of  the  6.  Poppenhauser    v.     India-Rubber 

allegations  of  the  petition  for  removal.  Comb  uo.,   14  Fed.  Rep.  707;  Chiato- 

Egerton  V.  Starin,  91  Fed.  Rep.  932.  vich  v,   Hanchelt,  78    Fed.    Rep.  196. 

ControTwting    Averment   of    Jorisdio-  See  also  Wolff  v.  Archibald,  14  Fed. 

tional  Amonnt.  —  If  a  sufficient  amount  Rep.   369;    La  Page  v.  Day,   74  Fed. 

in  dispute  is  shown  by  direct  averment  Rep.  977;  Duncan  v.  Associated  Press, 

in   the   petition   for  removal   and  not  81  Fed.  Rep.  417,  where  a  motion  to 

elsewhere  controverted,  the  cause  will  remand  was  made  and  heard  on  ac- 

not  be  remanded  on  motion;  the  aver-  companying  affidavits  as  well  as  evi- 

ment  should  be  challenged  by  special  dence  controverting  the  allegations  of 

plea  or  affidavit.     Langdon  v.  Hillside  citizenship  in  the  petition  for  removal; 

Coal,  etc.,  Co.,  41  Fed.  Rep.  609.  Baughman   v.  National   Water- Works 

Inffoffleieney  of  Bnrety.  —  In  Probst  v.  Co.,  46  Fed.  Rep.  5;  Carson  v.  Hyatt« 

Cowen,  91    Fed.    Rep.   931,  the  court  118  U.  S.  279. 

said:  "  If  as  a  matter  of  fact  the  As  to  Time  of  FUing  Petition.  — In 
surety  is  not  good  and  sufficient,  and  Waite  v,  Phcenix  Ins.  Co.,  62  Fed. 
the  petition  for  removal,  having  been  Rep.  769,  the  question  arose  on  a  mo- 
filed  in  vacation,  has  never  been  pre-  tion  to  remand  whether  the  petition  for 
sented  to  the  state  court,  and  that  removal  was  filed  prior  in  time  to  the 
court  has  had  no  opportunity  to  pass  allowance  of  an  amendment  reducing 
upon  the  sufficiency  of  the  petition  for  the  amount  claimed  by  the  plaintiff 
removal  or  the  bond,  these  facts  should  below  the  jurisdiction  of  the  federal 
be  presented  by  a  plea  in  abatement  court,  and  the  federal  court  granted 
and  might  make  a  case  requiring  the  time  for  the  parties,  to  take  testimony 
remanding  of  the  cause.*'  on   that  issue,   reserving  final  action 

1.  Gribble  v.  Pioneer  Press  Co.,  15  upon  the  motion  to  remand  until  the 

Fed.  Rep.  689.  coming  in  of  the  proof. 

8.  Egerton  v.  Surin,  91  Fed.  Rep.  Waiyer    of  Eight    of   SemOTal.  —  In 

932;  Goodnowz'.  Litchfield,  4  McCrary  Hudson  River  R.,  etc.,  Co.  v.  Day,  54 

(U.  S.)  217.  Fed.  Rep.  545,  the  cause  was  remanded 

8.  Turton  v.  Union  Pac.   R.  Co.,  3  on  motion,  on  the  ground  that  the  right 

Dill.  (U.  S.)  366.  of  removal  had   been   waived  by  pro- 

4.  Curnow  v.  Phoenix  Ins.  Co.,  44  ceedings  in  the  state  court  contempo- 

Fed.   Rep.  305.     See  also  Egerton  v,  raneous   with   and   subsequent  to  the 

Starin,  91  Fed.   Rep.  932,    where  the  filing  of  the  petition  for  removal, 

court  appointed  a  master  to  lake  testi-  6.  Carson  v.  Dunham,  121  U.  S.  421, 

mony  upon  the  question  of  fact;  Pow-  holding  that  where    the  removal  waa 

crs  V.  Chesapeake,  etc.,  R.  Co.,65  Fed.  on  the  alleged  ground  of  diverse  citi- 

Rep.  129;  Rivers  v,  Bradley,  53  Fed.  2enship  and  the  fact  was  denied  by  an* 

874  Volume  XVIII. 


Tram  State  REMOVAL  OF  CA  USES.         to  Fedana  Oonrto. 

/.  Motion  to  Remand  — (i)  Necessity  of  Motion. — There 
are  some  objections  that  are  waived  if  not  taken  by  a  motion  to 
remand.^  But  where  the  objection  is  jurisdictional  and  cannot 
be  waived  '  it  is  the  duty  of  the  court  to  take  notice  thereof  and 
remand  the  cause  of  its  own  motion.*  And  the  Circuit  Court 
of  Appeals  or  the  Supreme  Court,  on  appeal  or  error  after  final 
judgment  or  decree,  will  reverse  the  same  and  order  the  cause  to 
be  remanded  though  no  objection  be  taken  in  the  court  below  or 
in  the  appellate  court.  ^ 

(2)  Who  May  Make  Motion.  —  It  is  immaterial  who  makes  a 
motion  to  remand. •  It  is  usually  made  by  the  plaintiff  in  the 
suit,  but  may  be  made  by  a  defendant  who  did  not  join  in  the 
petition  for  removal;  •  and  when  it  is  based  upon  a  strictly  juris- 
dictional defect  the  cause  must  be  remanded  though  the  motion 
be  made  by  the  petitioner  for  removal.''^ 

(3)  Time  for  Motion. — Where  the  ground  of  the  motion  is 
not  a  mere  irregularity  which  has  been  waived,®  the  motion  to 
remand  may  be  made  at  any  time,*  even  after  trial  and  judg- 

swer  to  the  petition,  the  case  mast  be  Rep.   769;    Grand  Trunk    R.    Co.    v. 

remanded  anless  the  petitioner  affirm-  TwitcheU,  59  Fed.   Rep.   728;    Tod  v. 

atively  proved    the    necessary    facts.  Clevelind,  etc.,  R.  Co.,  65  Fed.  Rep. 

See  also  Kansas  City,  etc.,  R.   Co.  v.  147;     Barnham    v,   Leoti    First    Nat. 

Daaghiry,   138  U.  S.  303;  and  supra.  Bank,   53  Fed.   Rep.   165;  Crasnrell  v, 

p.  340-  Belanger,  56  Fed.  Rep.  529;  Mattingly 

1.  See  supra,  pp.  370,  371.  v.  Northwestern  Virginia  R.  Co.,   158 

9.  See  JK/ra ,  p.  369.  U.  S.   57;    Neel   v.   Pennsy47ania  Co. 

3.  Indiana  v.  Tolleston  Clab,  53  Fed.  157  U.  S.  153;  Kellam  t».  Keith,  144  U. 

Rep.   18;  Kaeiser  v,  Illinois  Cent.  R.  S.   568;    Graves  v.  Corbin,   132  U.  S. 

Co.,  6  Fed.  Rep.  2;  Keeney  v.  Roberts,  571;    Cameron  v.   Hodges,   127  U.  S. 

12  Sawy.  (U.  S.)  39,  39  Fed.  Rep.  629.  325;  Connell  v.  Smiley,  156  U.  S.  340; 
"  This    court      »     »      »      will    be  Everhart  v,  Huntsville  College,  120  U. 

astute  on  its  own  motion  to  decline  the  S.  223;  Jackson  v.  Allen,  132  U.  S.  27; 

consideration  of  cases  which  under  the  Crehore  v,  Ohio,  etc.,  R.  Co.,  131  U.  S. 

federal  statutes  have  not  been  properly  240;  Peper  v.  Fordyce,  119  U.  S.  469; 

relegated  to  its  jurisdiction."     Dwyer  Claflin  v.  Commonwealth  Ins.  Co.,  no 

V.  Peshall,  32  Fed.  Rep.  498.  U.  S.  81;  Grace  v.  American  Cent.  Ins. 

Hence,  though  no  motion  to  remand  Co.,  109  U.  S.  283. 

has  been  made,  the  court  may  decline  5.  See  supra,  p.  367. 

to  grant  an  interlocutory  order  in  the  6.  Thompson   v.   Chicago,   etc.,    R. 

cause,  if  satisfied  that  the  federal  court  Co.,   60  Fed.    Rep.   773;    Springer  v, 

has  no  jurisdiction.    Webber  v.  Bishop,  Howes,  69  Fed.  Rep.  849. 

13  Fed.  Rep.  49.  7.  Torrence  ».  Shedd,  144  U.  S.  527; 
Vo     Appearanoe     by    PUdntUf. ~  In  Mansfield,  etc.,  R.  Co.   v.  Swan,  in 

Creagh  v.  Equitable  L.  Assur.  Soc,  88  U.  S.  382;  Ferguson  v.  Ross,  38  Fed. 

Fed.  Rep.  i,  the  caase  had  been  set  for  Rep.  161;  Wabash  R.  Co.  v.  Barbour, 

trial  and  there  was  no  appearance  by  73  Fed.  Rep.  513;  Gombert  v.  Lyon,  80 

the  plaintifif  or  any  motion  or  pleading  Fed.   Rep.  305.     See  also  Connell  v. 

qaestioning  the   jurisdiction,    but   the  Smiley,  156  U.*S.  335. 

court  remanded  the  cause  for  want  of  8.  See  supra,  p.  370. 

jurisdiction.  9.  See  supra,  p.  367. 

i.  Mutual  Reserve  Fund  L.  Assoc.  On  Trial.  —  In  Robertson  v,  Scottish 

V.  Farmer,  77  Fed.  Rep.  932;  Robbins  Union,  etc.,  Ins.  Co.,  68  Fed.  Rep.  173, 

V.  Ellenbogen,  71  Fed.  Rep.  4;  Thur-  the  motion  was  made  on  the  trial  after 

ber  t'.  Muller,  67  Fed.  Rep.  373;  Barth  the     court    had    rendered    a    written 

V.  Coler,  60  Fed.  Rep.  466;  Southwest-  opinion  on   the   admissibility  of  evi- 

era  Tel.,  etc.,  Co.  v.  Robinson,  48  Fed.  dence. 
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ment/  before  the  end  of  the  term  at  which  the  judgment  was 
rendered.* 

(4)  Form  and  Contents  of  Motion,  —  The  proper  practice  when 
a  motion  to  remand  is  made  is  to  file  a  petition  in  writing 
setting  forth  the  grounds  for  the  remand.*  The  cause  may  be 
remanded  on  grounds  not  specified  in  the  written  motion  or 
petition,*  unless  the  ground  not  stated  is  a  mere  irregularity,* 
but  the  court  will  perhaps  decline  to  decide  questions  not 
argued.*  It  is  said  that  the  motion  should  always  be  in  form  a 
motion  "  to  remand,"  and  not  "  to  dismiss."  "^ 

(5)  Notice  of  Motion,  —  The  motion  to  remand  is  usually  made 
upon  notice.* 

Filing  tli«  Beoord  fbr  tha  Pnrpoea  of  So-  rtemi  of  Writton  XotionB  will  be  found 

Buuid  prior  to  the  lime  fixed  by  law  for  in  Henderson  v,  Cabell,  43  Fed.  Rep. 

filing  it,  see  supra,  p.  354.  257;    Chiatovich  v,  Hanchett,  78  Fed. 

1.  In  Chandler  v.  Attica,  22  Fed.  Rep.  193;  De  Loy  v.  Traveler's  Ins. 
Rep.  625,  and  Ferguson  v,  Ross,  38  Co.,  59  Fed.  Rep.  320;  Minnett  v.  Mil- 
Fed.  Rep.  i6x.  it  was  made  on  a  mo-  waukee,  etc.,  R.  Co.,  3  Dill.  (U.  S.) 
tion  for  a  new  trial.  In  Lazensky  v.  461;  fn  re  Foley,  So  Fed.  Rep.  949; 
Supreme  Lodge,  etc.,  32  Fed.  Rep.  417,  Probst  v.  Cowen,  91  Fed.  Rep.  929. 
the  cause  was  remanded  on  motion  6.  More  Irregularity.  —  The  court  may 
after  trial  and  judgment  because  the  properly  decline  to  remand  for  a  mere 
record  did  not  show  that  the  requisite  irregularity  not  specified  in  the  mo- 
jurisdictional  amount  was  involved.  tton.     Canal,  etc.,  St.   R.  Co.  v.  Hart, 

2.  Ayres  v.  Wiswall,  112  U.  S  189,  114  U.  S.  660.  See  also  to  the  point 
where  the  order  vacating  all  the  pro-  that  when  a  remand  is  sought  on  the 
ceedings  had  in  the  federal  court  and  ground  that  the  petition  was  not  filed 
remanding  the  cause  is  sei  forth  in  full,  in  time  it  should  be  specified  in  the 

8.  Lucker  v.  Phoenix  Assur.  Co.,  66  motion,  Martin  v.  Baltimore,  etc.,  R. 

Fed.  Rep.  161,   where  the  court  said  Co.,  151  U.  S.  673. 

that  such  petition  '^should  be  traversed  6.  La    Page  v.   Day,  74   Fed.   Rep. 

or  otherwise  pleaded  to  by  the  resisting  978. 

party.'*  7.  Northern   Pac.   Terminal  Co.    v. 

4.  Beede  v.  Cheeney,  5  Fed.  Rep.  Lowenberg,  18  Fed.  Rep.  341,  holding 
388,  where  a  motion  to  remand  on  the  that  a  motion  to  "  dismiss  "  for  want 
sole  ground  of  a  defect  in  the  bond  was  of  jurisdiction  is  proper  only  in  cases 
denied,  but  the  cause  was  remanded  on  originally  brought  in  the  federal  court, 
the  ground  of  insuflScient  allegations  But  the  motion  to  dismiss  was  treated 
of  citizenship  in  the  petition  for  re-  as  a  motion  to  remand.  See,  howei'er« 
moval,  and  the  court  said :  "Although  the  following  cases  where  a  suit  of 
the  motion  does  noi  present  that  ques-  which  the  federal  court  had  no  jurisdic- 
tion, the  court  is  bound  as  to  that  tion,  and  where  the  state  court  had 
jurisdictional  matter,  and  to  take  no-  made  no  order  of  removal,  was  dis- 
tice  of  it  without  any  formal  motion."  missed,  and  a  motion  to  dismiss  was 
In  Tracy  z^.  Morel,  88  Fed.  Rep.  801,  declared  to  be  the  proper  form:  Mer- 
the  only  ground  stated  in  the  motion  chants*  Nat.  Bank  v.  Brown,  17  Fed. 
to  remand  was  that  the  petition  was  Rep.  161,  4  Woods  (U.  S.)  263;  Webber 
not  filed  in  time.  It  was  held  that  the  v.  Humphre>s,  5  Dill.  (U.  S.)  223; 
objection  was  not  tenable,  but  the  Osgood  v.  Chicago,  etc.,  R.  Co.,  6  Biss. 
cause  was  remanded  on  the  ground  (U.  S.)  330;  Waggener  z^.  Cheek,  2  Dill, 
that  diverse  citizenship  of  the  parties  (U.  S.)  560.  SeealsoPettus  v.  Georgia 
was  not  shown  by  the  record.  The  R.,  etc.,  Co.,  3  Woods  (U.  S.)  620. 
court  refrained  from  deciding  whether  8.  Hotioo  of  Motion  was  given  in 
on  the  motion  to  remand  the  truth  of  Stadlemann  v.  White  Line  Towing  Co., 
the  allegation  in  the  petition  for  re-  92  Fed.  Rep.  209,  and  in  Plymouth 
moval  that  defendants  had  been  fraud-  Gold  Min.  Co.  v.  Amador,  etc..  Canal 
ulently  joined  could  properly  be  in-  Co.,  tt8  U.  S.  269,  where  the  notice  is 
vestigated.  set  forth  in  the  statement  of  the  case. 
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g.  Hearing  and  Determination  of  Motion  to  Remand 

—  (i)  Determined  by  Face  of  Record.  —  A  motion  to  remand,  as 
distinguished  from  a  plea  in  abatement,  must  be  determined  by 
what  appears  on  the  face  of  the  record.*  Ordinarily  the  petition 
for  removal  must  be  accepted  by  the  federal  court  as  a  true 
prima  facie  statement  of  the  jurisdictional  facts;*  but  the  court 
may  look  at  the  whole  record  and  therein  find  that  the  alleged 
facts  giving  jurisdiction  to  the  federal  court  did  not  exist,  not- 
withstanding the  statement  of  the  petition  for  removal  to  the 
contrary.' 

Sabmitted  on  Agreed  Faets.  —  A  motion  to  remand  is  frequently 
heard  upon  a  stipulation  as  to  the  facts. ^ 

1.  Clarkhuff  v.   Wisconsin,  etc.,  R.  injunction  are  no  part  of  the  record. 

Co.,   26    Fed.    Rep.   466;    McLane  v.  McLane  v,  Leicht,  27  Fed.  Rep.  887. 

Leicht,  27  Fed.  Rep.  887;  Goodnow  v.  Error  in  Beoord.  —  In  opposition  to  a 

Litchfield.    4    McCrary    (U.    S.)    217;  motion  to  remand,  the  removing  party 

Mahin   v.   Pfeifier,  27  Fed.  Rep.  893.  cannot  be  allowed  to  sustain  the  juris- 

See  also  Mackeye  v,  Mallory,  6  Fed.  diction  of  the  federal  court  by  showing 

Rep.   743,  19   Blatchf.  (U.  S.)  165,  61  error  in  the  record  sent  up  from  the 

Hoiv.  Pr.  (N.  Y.)  24.  sute  court  by  ^jr/ar/ir  affidavits.     Smith 

Astignmentof  Cause  of  Action. — Hence,  v.  Western  Union  Tel.  Co.,  79  Fed. 
on  a  motion  to  remand,  it  cannot  be  Rep.  132.  But  see  Stephens  v,  St. 
urged  that  the  plaintiff  has  assigned  Louis,  etc.,  R.  Co.,  47  Fed.  Rep.  530. 
the  cause  of  action  to  one  whose  citi-  Bnrden  of  Proof.  —  It  results  from  the 
zenship  is  the  same  as  that  of  the  de-  rule  which  requires  the  record  to  show 
fendant.  Smith  v.  Chicago,  etc.,  R.  affirmatively  the  jurisdiction  of  the  fed- 
Co.,  30  Fed.  Rep.  722.  eral  court  that  upon  a  motion  to  re- 

The  Beoord  is  primarily  the  petition  mand  based  only  upon  the  record  the 

for  removal  and  secondarily  the  plead-  burden  of  convincing  the  court  rests 

ings  in   the  state  court.     McLane  v.  upon  the  party  opposing  the  motion. 

Leicht,  27  Fed.  Rep.  887.     It  does  not  Long  v,  Buford,  24  Fed.  Rep.  248. 

include  the  record  of  proceedings  after  8.  Clarkhuff  v.   Wisconsin,  etc.,   R. 

removal,  either  in  the  state  court  (see  Co.,  26  Fed.   Rep.    468;    Goodnow  v. 

supra^  p.  349),  or  in  the  federal  court.  Litchfield,  4  McCrary  (U.  S.)  215.     See 

Thus  where  the  diverse  citizenship  of  also  Kessinger  v.  Hinkhouse,  27  Fed. 

the  parties  did  not  appear  in  the  re-  Rep.  884. 

moval  papers  or  elsewhere  in  the  rec-  "  Upon  a  motion  lo  remand  the  court 

ord  filed  in  the  federal  court,  the  Cir-  must  take  the  facts  to  be  as  the  same 

cuit  Court  of  Appeals  ordered  the  cause  are  set  forth  in  the  petition  for  removal, 

to  be  remanded   without  considering  aided  by  reference,  when  necessary,  to 

averments  of  citizenship  in  the  bond  the  pleadings  to  ascertain  the  character 

filed   with   the   petition   for  a   writ  of  of  the  action."   Smith  v,  Chicago,  etc., 

error,  or  statements  in  the  evidence  in-  R.  Co.,  30  Fed.  Rep.  722. 

eluded  in  a  bill  of  exceptions.     Grand  S.  Clarkhuff  v,    Wisconsin,  etc.,  R. 

Trunk   R.   Co.   v.  Twitchell,  59  Fed.  Co.,  26  Fed.  Rep.  465,  where  the  court 

Rep.  730.  said:     "  If  for  example  the  suit  should 

Ii  seems  that  on  a  motion  to  remand  be  upon  a  note  or  bill  or  penal  bond 

where  no  question  of  fact  is  in  dispute  for  two  or  three  hundred  dollars,  wiih- 

the  plaintiff's  pleadings  maybe  pro-  out  any  other  cause  of  action,  the  court 

duced  and  treated  as  a  part  of  the  rec-  might  doubtless  reject  as  unfounded  a 

ord,  although,  according  to  the  state  statement  in  the  petition  for  removal 

practice,    they    were   not  filed   in   the  showing  the  amount  in  controversy  to 

state  court  nor  certified  to  the  federal  be  over  five  hundred  dollars  J^now  two 

court  with  the  removal  papers.     An-  thousand  dollars].      So  ordinarily   if 

derson    v,    Appleton,    32    Fed.    Rep.  the   plaintiff's   petition    should    claim 

857.  damages  to  an  amount  less  than  five 

Aflidavits  filed  in  the  state  court  in  hundred  dollars." 

support  of  a  motion  for  a  temporary  4.  See   Pacific  R.  Co.    v,    Missouri 
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(2)  Rule  of  Decision  —  Prior  Decisions  in  Same  Circuit. — 
A  decision  by  a  circuit  justice  on  a  question  of  jurisdiction  or  of 
practice  in  removal  proceedings,  where  the  point  has  not  been 
decided  by  the  Supreme  Court,  will  be  followed  by  the  circuit 
and  district  judges  in  the  same  circuit.*  A  like  regard  is  paid 
by  the  district  judges  to  the  decisions  of  the  circuit  judge  in  the 
same  circuit ;  *  and  rulings  in  the  same  circuit,  by  whomsoever 
made,  are  usually,*  but  not  always,"*  followed. 

(3)  Cause  Remanded  Where  Jurisdiction  Doubtful,  —  When  it  is 
settled  that  the  jurisdiction  of  the  federal  court  in  a  removed 
cause  is  doubtful,  it  is  an  established  paradox  that  ail  doubt  as  to 
what  the  court  should  do  is  dispelled,  and  the  cause  will  be 
remanded.* 

Pac.  R.   Co.,  5  McCrary  (U.  S.)  374;  trict  judg^e  shoald  forget  that  if  the 

Scott  V.  Texas  Land,  etc.,  Co.,  41  Fed.  circuit  judge  were  present,  his  opinion 

Rep.  325;  Sherwood  v.  Newport  News,  would  control.     When  his  opinion  has 

etc.,  Co.,  55  Fed.  Rep.  i.  been  embodied  in  a  judicial  decision  it 

1.  Garner  v.  Providence  Second  Nat.  ought  not  to  be  departed  from  without 

Bank,  66  Fed.   Rep.  370;   Kellogg  v.  most  cogent  reasons." 

Hughes,  3  Dill.  (U.  S.)  359,  where  Cir-  8.  Garner  v.  Providence  Second  Nat. 

cuit  Judge  Dillon  referred   to  a  prior  Bank,  66  Fed.   Rep.  369;     Durkee  v, 

decision   by  Circuit  Justice  Miller  as  Illinois  Cent.  R.  Co.,  81  Fed.  Rep.  2; 

having  *' the  force  of  an  authorilative  Wolcott  v.   Aspen   Min.,  etc.,  Co.,  34 

adjudication."     Blackwell  v.  Braun,  i  Fed.  Rep.  822;  Monroe  v.  Williamson, 

Fed.  Rep.  352.  81  Fed.   Rep.  988;    Brodhead  v,  Shoe- 

8.  Carson,  etc..  Lumber  Co.  v.  Holtz-  maker,  44  Fed.  Rep.  526;  Consolidated 

claw,  39  Fed.   Rep.  885;    Minnick  v.  Traction  Co.  v.  Guarantors*  Liability, 

Union    Ins.   Co.,   40    Fed.    Rep.   369;  etc.,  Co.,   78  Fed.  Rep.  657.     See  also 

Penrose  v.  Penrose,  17  Blatchf.  (U.  S.)  Wilcox,   etc.,    Guano  Co.   v.    Phoenix 

333;  Van  Brunt  v.  Corbin,  14  Blatchf.  Ins.  Co.,  60  Fed.  Rep.  931. 

(U.   S.)  496.    where  the  district  judge  4.  Frisbie  v.   Chesapeake,    etc.,    R. 

said  that  the  prior  decision  "  now  fur-  Co.,  59  Fed.   Rep.  369;    Kansas  City, 

nishes  the  law  for  this  circuit;  "  Mc-  etc.,   R.  Co.  v.  Interstate  Lumber  Co., 

Lane  v,  Leicht,  27  Fed.  Rep.  888,  the  37  Fed.  Rep.  3. 

prior  decision  being  followed  **  without  6.    Per  Caldwell,  J.,  in  Fitzgerald  v. 

respect  to  our  own  views;  "  Kessinger  Missouri    Pac.   R.  Co.,  45  Fed.  Rep. 

V,   Hinkhouse,  27  Fed.  Rep.  885;  Wil-  812,  where  that  experienced  judge  said 

son  V.  Winchester,  etc.,  R.  Co.,  82  Fed.  that  the  benefit  of  a  reasonable  doubt 

Rep.   16;  Huskins    v.  Cincinnati  etc.,  should  never  be  given  to  the  jurisdic- 

R-  Co.,  37  Fed.  Rep.  507.  tion  of  the  federal   court  in  removal 

In  Commercial,  etc..   Bank  v.  Cor-  cases;  Johnson  z/.  Wells,  91  Fed.  Rep.  4; 

belt,  5  Sawy.  (U.  S.)  174,  counsel  urged  Concord  Coal  Co.  t/.  Haley,  76  Fed.  Rep- 

the  district  judge  to  adopt  a  view  con-  882;  Springer  v,  Howes,  69  Fed.  Rep 

trary  to  that  expressed  by  the  circuit  849:  Oakley  r.  Taylor,  64  Fed.  Rep.  249; 

judge  in  a  prior  case  in  another  dis-  Hutcheson  v.  Bigbee,  56  Fed.  Rep.  329: 

trict  of  the  same  circuit,  but  the  court  In  re  Cilley,  58  Fed.  Rep.  989;  Adams 

said:    "  Regarded  simply  as  a  ques-  v.  May,  27  Fed.  Rep.  908;  Kessinger  t^. 

tion  of  power,  1  presume  it  cannot  be  Vannatta,  27   Fed.   Rep.  890;    Sanger 

denied    that    the    Circuit    Court     for  r.  Seymour,  25  Fed.  Rep.  290;  Wolff  v, 

Nevada,   presided  over  by  the  district  Archibald,  14  Fed.  Rep.  369;    Levy  v, 

judge,  has  the  power  to  disregard  a  Laclede  Bank,  18  Fed.  Rep.  194:  Traf- 

decision  of  the  circuit  judge  made  in  ton  v.  Nougues,  4  Sawy.  (U.  S.)  184,  an 

the    California    district.       A    district  excellent  case;  Deakin  z^.  Lea,  11  Biss. 

judge  while  sitting  alone  in  the  Circuit  (U.  S.)  27. 

Court  has  the  same  power  as  any  other  "  In  questions  of  doubt  as  to  juris- 

judge  sitting  in  the  same  court.     Rob-  diction,  the  federal  courts  should  re- 

inson  v.  Satterlee,  3  Sawy.  (U.  S.)  134.  mand.     They  should  not  be  covetous. 

While  this  is  so,  I  do  not  think  the  dis-  but    miserly,    of    jurisdiction."      Per 
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h.  Order  Granting  or  Denying  Motion  to  Remand.  — 

Upon  granting  or  refusing  a  motion  to  remand,  the  court  enters 
an  appropriate  order.  ^     An  order  remanding  a  suit  which  was 
removed  on  the  ground  of  a  separable  controversy  returns  the 
entire  suit.* 
I.  Vacating  Order  Granting  or  Denying  Motion  to 

Remand  —  order    ef   Bemaad.  —  The   court    has   control   over   an 
order  of  remand  during  the  term  at  which  it  is  entered,  and  may 

Brewer,  J.,  in  State  v,  Bradley,  36  Fed.  would  be  advanced  and  heard  out  of 

Rep.  393.  its  order.     Now,  however,  by  the  Act 

**  Cases  in  which  our  jurisdiction  is  of  1887-1888,  the  order  of  remand  is 

in  doubt  should  be  remanded  to  the  not  reviewable  directly  or  indirectly  by 

court  from  which  they  are  removed,  the  Supreme  Court,  and  the  defendant 

It  is  only  where  jurisdiction  is  clear  will   be   absolutely  concluded   by  the 

that  we  hold  cases  under  the  removal  order.     See  infra^  1. 46.  a.  Appealability 

acts.       This     rule     results    naturally  of  Orders   and  Review  of  Final  Judg* 

enough  from  a  system  which  contem-  ment.    And  in  Johnson  v,  F.  C.  Austin 

plates  that  the  great  majority  of  rights  Mfg.  Co.,  76  Fed.  Rep.  616,  the  court 

shall  be  established  and  regulated  in  allowed  the  amendment  of  a  defective 

the  state  courts,  and  provides  only  for  allegation    of    citizenship,    remarking 

federal  jurisdiction  in  special  and  lim  that  it  was  "  the  more  inclined  in  that 

ited  instances.     *    •    *    Where   such  direction  from  the  fact  that  if  there  is 

doubi  exists  it  would  seem  to  be  for  error,  the  party  has  the  right  to  have 

the  greater  interests  of  all  concerned  the  record  reviewed  by   the  Court  of 

that    the  controversy    should    remain  Appeals,  whereas  an  order  remanding 

with  the  court  where  jurisdiction  is  not  the   cause  leaves  to  the  party  feeling 

doubted  than   to  be    prolonged   in   a  aggrieved  no  remedy  whatever." 

court  which  doubts  its  jurisdiction  and  1.  Preoadents  of  Orden  of  Bomand  will 

where  after  long  litigation  in  respect  to  be  found  in  Thacher  v,  Mc Williams,  47 

the  merits  the  doubt  may  resolve  into  Ga.  308,  quoting  the  order  of  remand 

a   certainty  and  all  go  for   naught.*'  made  by  the  federal  court,  which  con- 

/Vr  Aid  rich,  J.,  in  Concord   Coal  Co.  tained  a  direction  to  the  clerk  to  for- 

V,  Haley,  76  Fed.  Rep.  883.  ward  a  certified  copy  of  the  order  to 

The  injustice  and  hardship  likely  to  the  state  court;    Akers  v,  Akers,  117 

result  from  resolving  doubts  in  favor  U.  S.    198,   containing  the  text  of  an 

of  the  removability  of  cases  are  illus-  order  of  remand  with  costs  against  the 

t rated  by  Graves  V.  Corbin,  133  U.   S.  petitioner  for  removal;  Ayres  v.  Wis- 

571.  wall,  113  U.  S.  189,  quoting  the  order 

It  should   be   noted,   however,  that  of  remand  made  after  hearing  and  final 

several  of  the  foregoing  cases  were  de-  decree. 

cided  when  by  the  federal  statute  an  A  Freoedent  of  an  Order  Benying  a 

orderof  remand  was  reviewable  on  ap-  Xotion    to    Bemand    will   be   found   in 

peal  or  error  by  the  United  States  Su-  Meissner     v.     Buek,     38     Fed.    Rep. 

preme  Court,  and  therefore  the  order  164. 

did  not  deprive  the  defendant  of  an  2.  This  follows  the  doctrine  that  re- 
opportunity  to  have  the  question  moval  on  that  ground  carries  the  en- 
adjudged  by  that  court;  and  the  cir-  tire  case  and  not  merely  the  separable 
cumstance  that  relief  against  an  errone-  controversy,  into  the  federal  court, 
ous  order  could  be  thus  obtained  was  See  supra,  p.  334.  In  removals  under 
frequently  pointed  out  as  a  good  reason  the  separable  controversy  act  of  1866, 
for  resolving  doubts  against  the  party  the  removal  transferred  only  the  peti- 
removing.  Thus  in  Wilson  v,  St.  tioner's  separate  controversy  (see 
Louis,  etc.,  R.  Co.,  33  Fed.  Rep.  3,  Mr.  supra,  p.  333),  and  if  the  state  court 
Justice  Miller  said  that  it  was  "  with  ordered  the  whole  cause  removed,  the 
less  hesitation  '*  that  he  ordered  the  federal  court  would  retain  the  remov- 
cause  to  be  remanded  from  the  fact  able  controversy  and  remand  the  re- 
that  the  correctness  of  the  order  could  mainder  of  the  suit  to  the  state  court, 
be  speedily  determined  on  writ  of  error  Field  v,  Lownsdale,  i  Deady  (U.  S.) 
to  the  Supreme  Court,  where  the  cause  389. 
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vacate  it,^  except,  perhaps,  where  the  remanding  order  has  been 
executed  by  filing  it  in  the  state  court.* 

OrdBr  Baftising  to  Bemaad.  —  The  denial  of  a  motion  to  remand  is 
always  subject  to  reconsideration,  and  the  cause  may  be  subse- 
quently remanded.'  But  an  adverse  ruling  upon  a  motion  to 
remand  will  not  ordinarily  be  disturbed  on  a  renewal  of  the 
motion  before  another  judge.* 

J.  Costs  on  Remand  or  Dismissal — (i)  Power  to  Award 

Costs  —  Power  of  Circuit  Court.  —  Prior  to  the  Act  of  1875  the  rule 
had  been  never  to  allow  costs  where  a  case  was  dismissed  or 
remanded  for  want  of  jurisdiction  appearing  upon  the  face  of  the 
record.*  The  Act  of  1875  provided  that  upon  dismissal  of  the 
suit  or  remand  to  the  state  court  the  Circuit  Court  "  shall  make 
such  order  as  to  costs  as  shall  be  just."  •  This  provision  was 
expressly  left  in  force  by  the  Act  of  1 887-1 888.'' 

Power  of  Supreme  Conrt  8&d  Cironit  Court  of  Appeale.  —  Where  a  judgment 

1.  Freeman  v,  Butler,  39  Fed.  Rep.  546;  Turner  v,  Indianapolis,  etc.,  R. 
2;    Birdseye  v,  ShaefFer,  37  Fed.  Rep.     Co.,  8  Biss.  (U.  S.)  380. 

821;  Galesburg  v.  Galesburg  Water  Leave  to  Benow  the  Xotion  is  some- 
Co.,  27  Fed.  Rep.  321,  where  an  order  times  inserted  in  the  order  of  denial, 
of  remand  was  set  aside  on  a  rehear-  Elliott  v.  Shuler,  50  Fed.  Rep.  454; 
ing.  See  also  Hamlet  v,  Fletcher,  24  Donahue  v,  (Calumet  Fire-Clay  Co.,  94 
Fed.  Rep.  305;  Greene  v.  Klinger,  10  Fed.  Rep.  23. 

Fed.  Rep.  689;  Wilkinson  t^.  Delaware,  5.  It  was  considered  that  the  court, 

etc.,  R.  Co.,  23  Fed.  Rep.  561;  Shear-  having   no  jurisdiction    of    the  case, 

ing  V.  Trumbull,  75  Fed.  Rep.  33.  could  not  even  render  a  judgment  for 

After  Expiration  of  the  Term  it  seems  costs.    Josslyn    v,    Phillips,    27    Fed. 

that  the  order  cannot,  or  at  least  will  Rep.  481;    Mayor  v.  Cooper,  6  Wall, 

not,  be  vacated.     McLean  v.  St.  Paul,  (U.  S.)  247;  Hornthall  v.  Collector,  9 

etc.,  R.  Co.,  17  Blatchf.  (U.  S.)  367.  WaU.  (U.  S.)  560.    See  also  Burnham 

2.  Freeman  v.  Butler,  39  Fed.  Rep.  v.  Rangeley,  2  Woodb.  &  M.  (U.  S.) 
2,  where  the  court  found  it  unnecessary  417;  Mansfield,  etc.,  R.  Co.  v.  Swan, 
to  decide  whether  the  order  could  be  tii  U.  S.  387. 

vacated  under  such  circumstances.  6.  Act  of  1875,  18  U.  S.  Stat,  at  L. 

S.  Rand  v.  Walker,  117  U.  S.  343;  472,  §  5. 
Jackson,  etc.,  Co.  v,  Pearson.  60  Fed.  7.  Act  of  1887-1888,  24  U.  S.  Stat,  at 
Rep.  123;  Hamblin  v.  Chicago,  etc.,  R.  L.  555,  c.  373;  25  U.  S.  Stat,  at  L.  436, 
Co.,  43  Fed.  Rep.  401,  where  Gresham,  c.  866.  Furthermore,  the  Act  of  1887- 
J.,  said:  "After  such  a  motion  has  1888,  as  well  as  the  Act  of  1875,  re- 
been  overruled  the  party  who  made  quires  a  bond  to  be  given  upon  re- 
it  may  plead  to  the  jurisdiction  of  the  moval,  for  filing  a  transcript  in  the 
court;  and  if,  on  issue  joined,  the  plea  Circuit  Court  and  "for  paying  all  costs 
is  sustained,  either  on  the  ground  that  that  may  be  awarded  by  the  said  Cir- 
both  plaintiff  and  defendant  are  citi-  cuit  Court  if  said  court  shall  hold  that 
zens  of  the  same  state  (the  jurisdiction  such  suit  was  wrongfully  or  improperly 
depending  upon  citizenship)  or  upon  removed  thereto." 
the  ground  that  the  right  asserted  un-  "  These  provisions  were  manifestly 
der  the  Constitution  or  laws  of  the  designed  to  avoid  the  application  of  the 
United  States  is  without  foundation,  general  rule,  which,  in  cases  where  the 
the  case  will  be  remanded."  See  also  suit  failed  for  want  of  jurisdiction, 
Fi?k  V,  Henarie,  35  Fed.  Rep.  230;  denied  the  authority  of  the  court  to 
Deford  v.  Mehaffy,  14  Fed.  Rep.  181;  award  judgment  against  the  losing 
Birdseye  z^.  Shaeffer,  37  Fed.  Rep.  821;  party,  even  for  costs.  M'lver  v.  Wat- 
Burke  v.  Flood,  I  Fed.  Rep.  541;  Mis-  lies,  9  Wheat.  (U.  S.)  650;  Mayor  tr. 
souri  Pac.  R.  Co.  v.  Fitzgerald,  160  U.  Cooper,  6  WaU.  (U.  S.)  247."  Mans- 
S.  580  field,  etc.,  R.  Co.  v.  Swan,  11 1  U.  S, 

4.  Wolcott  V.  Sprague,  55  Fed.  Rep.  387. 
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or  decree  on  the  merits  by  the  federal  Circuit  Court  is  reversed 
on  error  or  appeal,  for  want  of  jurisdiction  in  the  Circuit  Court, 
the  cause  having  been  improperly  removed  from  the  state  court, 
the  question  of  costs  in  the  appellate  court  is  not  covered  by  any 
statutory  provision  *  or  formal  rule  of  court,  but  rests  in  discre- 
tion,'  and  the  power  to  award  costs  arises  out  of  the  fact  that  a 
judgment  of  reversal  is  an  exercise  of  jurisdiction.* 

(2)  Exercise  of  Discretion  — In  General.  —  It  is  the  general  prac- 
tice of  the  federal  Circuit  Court  in  remanding  or  dismissing  a 
cause  improperly  removed  to  award  the  costs  against  the  peti- 
tioner  for   removal.*      It  is  also  the  general   practice   of  the 

Allowance  of  Attorney's  Fee.  —  Upon  8.  Mansfield,  etc.,  R.  Co.  v.  Swan, 

remanding  the  case  the  Circuit  Court  in  U.  S.  387. 

may  allow  a  reasonable  attorney's  fee  The  Jurisdiction  of  the  Clronit  Court  of 

as  a  part  of  the  costs.     Josslyn  7/.  Phil-  Appeals  to  award  costs   of   that  court 

lips,  27  Fed.  Rep.  481,  where  Brown,  upon  reversal  and  remand  for  want  of 

J.,  said:    *' As  the  clerk's  fee  for  filing  jurisdiction  in  the  Circuit  Court  was 

the  transcript  is  the  only  other  item  of  expressly  affirmed  in  Grand  Trunk  R. 

cost  likely  to  arise  in  a  removed  case  Co.  v.  Twitchell,  59  Fed.  Rep.  727. 

before  the  motion  to  remand  is  made,  4.  Indiana  v.  Lake  Erie,  etc.,  R.  Co., 

and  as  this  is  always  paid  by  the  party  85  Fed.  Rep.  3;  Stadlemann  v.  White 

procuring  the  removal  from  the  state  Line  Towing  Co.,  92  Fed.   Rep.  209; 

court,  it  seems  to  us  that  the  statute  Hatcher  v,  Wadley,  84  Fed.  Rep.  913; 

must  have  intended  to  permit  the  court  Hecht     v.     Metzler,     82     Fed.     Rep. 

10  impose  a  reasonable  attorney's  fee  343;    Kane  v,    Indianapolis,   82    Fed^ 

as  a  compensation  to  the  party  for  his  Rep.  773;  Hoyt  r.  Bates,  81  Fed.  Rep. 

services  in  procuring  the  remand.     In  641;  Ray  v,  Peirce,  81  Fed.  Rep.  886; 

ordinary  cases  these  would  be  the  only  Fox  v.  Southern  R.  Co.,  80  Fed.  Rep. 

costs  to  which  the  language  of  the  act  948;    Gombert  v,   Lyon,  80  Fed.   Rep. 

would  attach,  as  the  motion  to  remand  306;    Smith    v.   Western    Union    Tel. 

is   usually   made   before   any    further  Co.,  79  Fed.  Rep.  133;  Bradley  v,  Ohio 

proceedings  are  taken  in  the  Circuit  River,  etc.,  R.  Co.,  78  Fed.   Rep.  394; 

Court."      Accordingly    the    court    al-  Golden  v,  Bruning,   72   Fed.    Rep.  5; 

lowed  a  fee  of  twenty  dollars.  First  Littleton    Bridge  Corp.   v.  Con- 

Contra,  —  In  the  seventh  circuit  the  necticut  River  Lumber  Co.,   71   Fed. 

practice  has  been   uniformly  to  allow  Rep.   226;    In  re  Jarnecke   Ditch,  69 

no  attorney's  docket  fee  where  a  motion  Fed.   Rep.  172;    Caples  v.  Texas,  etc., 

to  remand  has  been  sustained.     Smith  R.  Co.,  67  Fed.  Rep.  12;    Prescott  v, 

V.  Western   Union  Tel.  Co.,  81   Fed.  Haughey,  65  Fed.  Rep.  660;  Daugheriy 

Rep.  242.  V,  Western  Union  Tel.  Co  .  61    Fed. 

1.  Mansfield,  etc.,  R.  Co.  r.  Swan,  Rep.  140;    De  Loy  v.  Travelers*  Ins. 

Ill  U.  S..387.  Co.,  59  Fed.  Rep.  320;  Indiana  v.  Tol- 

3.  "  No  formal  rule  of  the  court  leston  Club,  53  Fed.  Rep.  19;  Wash- 
covers  the  case  of  a  reversal  on  that  ington  v,  Columbus,  etc.,  R.  Co.,  53 
ground,  although  paragraph  3  of  rule  Fed.  Rep.  675;  Independent  Dist.  v. 
24..  'which  provides  that  in  cases  of  Rock  Rapids  Bank,  48  Fed.  Rep.  3; 
reversal  of  any  judgment  or  decree  in  Los  Angeles  Farming,  etc.,  Co.  v.  Hoff, 
this  court,  costs  shall  be  allowed  to  the  48  Fed.  Rep.  344;  Davis  v.  Tillotson, 
plaintiff  in  error  or  appellant,  unless  48  Fed.  Rep.  607;  State  v.  Columbus, 
otherwise  ordered  by  the  court,'  leaves  etc.,  R.  Co.,  48  Fed.  Rep.  629;  Adel- 
room  for  the  exercise  of  discretion  in  ben  College  ».  Toledo,  etc.,  R.  Co.,  47 
its  application  to  such  cases.  The  Fed.  Rep.  848;  McNulty  z^.  Connecticut 
whole  subject  was  very  much  dis-  Mut.  L.  Ins.  Co.,  46  Fed.  Rep.  307; 
cussed  by  Mr.  Justice  Woodbury  in  the  Davis  v.  Chicago,  etc.,  R.  Co.,  46  Fed. 
case  of  Burnham  v.  Rangeley,  2  Rep.  309;  Bennett  v.  Devine,  45  Fed. 
Woodb.  &  M.  (U.  S.)  417-424,  where  he  Rep.  705;  Fitzgerald  v,  Missouri  Pac.  R. 
collects  a  large  number  of  authorities  Co.,  45  Fed.  Rep.  821;  Austin  z/.  Gagan, 
on  the  subject."  Mansfield,  etc.,  R.  39  Fed,  Rep.  629;  Keeney  v.  Rob- 
Co.  V.  Swan,  III  U.  S.  388.  erts,   39  Fed.  Rep.  630;     Dennison  v. 
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Supreme  Court,  when  it  reverses  a  judgment  or  decree  in  a  case 
improperly  removed,  and  directs  the  case  to  be  remanded  to  the 
state  court  for  want  of  jurisdiction,  to  order  the  costs  both  in 
the  court  below  and  in  the  Supreme  Court  to  be  borne  by  the 
party  upon  whose  application  the  case  was  wrongfully  removed ;  * 
and  it  makes  no  difference  in  this  behalf  that  the  party  who  pro- 
cured the  removal  is  the  plaintiff  in  error  or  appellant  who  suc- 
ceeded in  obtaining  the  reversal  of  the  judgment  or  decree.* 

Brown,  38  Fed.  Rep.  536:  Thouron  155  U.  S.  488;  Tennessee  v.  Union, 
V,  East  Tennessee,  etc.,  R.  Co.,  38  Fed.  etc..  Bank,  152  U.  S.  454;  Torrence  v. 
Rep.  680;  Miller  ?'.  Sharp,  37  Fed.  Rep.  Shedd,  144  U.  S.  527;  Martin  v.  Sny- 
163;  Wedekind  v.  Southern  Pac.  Co.,  36  der,  148  U.  S.  663;  Hanrick  v,  Hanrick, 
Fed.  Rep.  281;  Yuba  County  v.  Pioneer  153  U.  S.  192,  where  the  costs  were 
Gold  Min.  Co.,  32  Fed.  Rep.  185;  charj^ed  against  one  of  several  defend- 
Duf!  V.  DufT,  31  Fed.  Rep.  776;  Rum-  ants,  he  having  removed  the  cause  on 
sey  V.  Call,  28  Fed.  Rep.  772;  Winne-  the  ground  of  alleged  separable  con tro- 
mans  v.  Edgington,  27  Fed.  Rep.  versy,  and  the  Circuit  Court  was  di- 
326;  Winchell  v.  Coney,  27  Fed.  Rep.  rected  to  render  judgment  against  him 
484;  Goodnow  V.  Dolliver,  26  Fed.  for  the  costs  in  that  court;  Wilson  v. 
Rep.  471;  Endy  v.  Commercial  F.  Ins.  Oswego  Tp.,  151  U.  S.  57;  Cates  r. 
Co.,  24  Fed.  Rep.  657;  Kelly  xk  Allen,  149  U.  S.  451;  Martin  r.  Snyder, 
Houghton,  23  Fed.  Rep  418;  Roihs-  148  U.  S.  663;  Bellaire  v.  Baltimore, 
child  V.  Matthews,  22  Fed.  Rep.  10;  etc.,  R.  Co.,  146  U.  S.  119;  Kellani  p. 
Badger  v,  Mulville,  22  Fed.  Rep.  257;  Keith,  144  U.  S.  568;  La  Confiance 
Jiambleton  ».  Duham,  22  Fed.  Rep.  Compagnie,  etc.,  v.  Hall,  137  U.  S.  62; 
465;  Gudger  v.  Western  North  Caro-  Jackson  v,  Allen,  132  U.  S.  27;  Graves 
Una  R.  Co.,  21  Fed.  Rep.  84;  Mac-  v.  Corbin,  132  U.  S.  571;  Stevens  v. 
Naughton  v.  South.  Pac.  Coast  R.  Co.,  Nichols,  130  U.  S.  230;  Crump  %\ 
19  Fed.  Rep.  885;  Gribble  v.  Pioneer  Thurber,  115  U.  S.  56;  Mansfield,  etc.. 
Press  Co.,  15  Fed.  Rep.  691;  Tuedt  v.  R.  Co.  v.  Swan,  in  U.S.  379,  the  lead- 
Carson,  13  Fed.  Rep.  357,  4  McCrary  ing  case  as  to  the  authority  of  the  Su- 
(U.  S.)  432;  Teas  v.  Albright,  13  Fed.  preme  Co^irt  to  award  costs  where  the 
Rep.  414;  Connell  v,  Utica,  etc.,  R.  judgment  of  the  Circuit  Court  is  re- 
Co.,  13  Fed.  Rep.  241;  Berrian  v.  versed  for  want  of  jurisdiction. 
Chetwood,  9  Fed.  Rep.  678;  Bruce  Bevenal  with  Dirootion  to  Bismiit. — 
v.  Gibson,  9  Fed.  Rep.  542;  Hanover  F.  In  Peninsular  Iron  Co.  z^.  Stone,  121 
Ins.  Co.  V.  Keogh,  7  Fed  Rep.  766;  U.  S.  631,  costs  were  awarded  against 
Smith  r.  Horton,  7  Fed.  Rep.  271;  the  petitioner  for  removal  where  the 
Pond  V,  Sibley,  7  Fed.  Rep.  139;  Hen-  decree  was  reversed  with  a  direction  to 
decker  v.  Rosenbaum,  6  Fed.  Rep.  99:  dismiss  the  bill. 

Bailey  v.  New  York  Sav   Bank,  2  Fed.        2.  Removal   Cases,    100  U.   S.  457; 

Rep.  18;    Rackman  v.  Palisade  Land  Stevens    v.    Nichols,    130  U.   S.   230; 

Co.,  I  Fed.  Rep.  371;  Ryan  v.  Young,  Walker  r.  Collins,  167  U.  S.  '57,  where 

9  Biss.  (U.  S)68;  McLean  v,  St.  Paul,  the  judgment  of  the  Circuit  Court  of 

etc.,  R.  Co.,  17  Blatchf.  (U.  S.)  368,  Appeals  affirming  the  judgment  of  the 

16  Blatchf.  (U.  S.)  319;    Cissel  v,  Mc-  Circuit  Court  was  reversed  because  ihe 

Donald,  16  Blatchf.  (U.  S.)  154;  Bright  case   was  not  removable,  and  it  was 

r.  Milwaukee,  etc.,  R.  Co.,  14  Blatchf.  ordered  that  all  the  costs  from  the  time 

(U.    S.)    214;     Donohoe    v.    Mariposa  of  removal  be  borne  by  the  plaintiff  in 

Land,  etc.,  Co.,   5  Sawy.  (U.  S.)  163;  error   who    had    removed     the    case; 

Keeney  v,  Roberts,  12  Sawy.  (U.  S.)  40,  Mansfield,  etc.,  R.  Co.  v.  Swan,  iii  U. 

39  Fed.  Rep.  629;  Trafion  f.  Nougues,  S.   388,   where  the  court   said:     "  Al- 

4  Sawy.  (U.  S.)  185.  though  in  a  formal  and  nominal  sense 

1.  Mattingly    v.  Northwestern    Vir-  the  plaintiffs  in  error  prevail  in  obtain- 

ginia  R.  Co.,   158  U.  S.  53;    Neel  v,  ing  a  reversal  of  a  judgment  against 

Pennsylvania  Co.,  157  U.  S.  153;  Chap-  them,  the  cause  of  that  reversal  is  their 

pell  V.  Waterworth,  155  U  S.  102;  Pos-  own  fault  in  invoking  a  jurisdiction  to 

tal  Tel.  Cable  Co.  v.  Alabama,  155  U.  which  they  had  no  right  to  resort,  and 

S.  488;  East  Lake  Land  Co.  v.  Brown,  its  effect  is  to  defeat  the  entire  pro- 
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The  same  practice  in  every  particular  obtains  in  the  Circuit 
Court  of  Appeals.* 

Eol*  B«lax«d  oBder  Xqoitable  CirouiiBtanoei.  —  Costs  will  be  appor« 
tioned,  or  not  awarded  to  either  party,  where  both  parties  were 
equally  responsible  for  the  improper  removal,*  or  in  other  cases 

ceedinp^  which  they  originated  and  each  was  ordered  to  pay  his  own  costs 
have  prosecuted.  In  a  true  and  proper  in  the  Circuit  Court, 
sense  the  plaintiffs  in  error  are  the  los-  In  Hancock  v,  Holbrook,  112  U.  S. 
injj^  and  not  the  prevailing  party,  and  229,  where  a  judgment  of  the  Circuit 
this  court,  having  jurisdiction  upon  Court  was  reversed  on  the  merits  and 
their  writ  of  error  so  to  determine,  the  cause  ordered  to  be  remanded  to 
and  in  that  determination  being  com-  the  state  court,  the  appellee  had  pro- 
pelled to  reverse  the  judgment,  of  cured  the  removal.  The  cause  was 
which  on  other  grounds  they  complain,  not,  however,  docketed  in  the  Circuit 
although  denying  their  right  to  be  Court  until  a  year  after  the  petition  for 
heard  for  that  purpose,  has  jurisdiction  removal  had  been  filed  in  the  state 
also,  in  order  to  give  effect  to  its  judg-  court,  and  it  nowhere  appeared  that 
ment  upon  the  whole  case  against  any  action  was  taken  in  the  latter 
them,  to  do  what  justice  and  light  court  in  reference  to  its  own  jurisdic- 
seem  to  require,  by  awarding  judg-  lion,  nor  did  it  appear  by  which  party 
ment  against  them  for  the  costs  that  the  cause  was  docketed.  The  Supreme 
have  accrued  in  this  court.'*  Court,  being  '*  strongly  inclined  to  the 

1.  Mutual  Reserve  Fund  L.  Assoc,  opinion  that  the  removal  was  effected 
V.  Farmer,  77  Fed.  Rep.  932;  Wabash  with  the  consent  of  both  parties,  and 
R.  Co.  V.  Barbour,  73  Fed.  Rep.  516,  without  the  attention  of  either  of  the 
where  the  costs  in  the  Circuit  Court  of  courts  having  been  called  to  the  juris- 
Appeals  and  the  costs  of  the  Circuit  dictional  facts,"  ordered  that  each 
Court  and  of  the  trial  had  therein  were  party  pay  one-half  the  costs  in  the  Su- 
taxed  against  the  plaintiff  in  error  who  preme  Court,  with  liberty  to  the  Circuit 
had  removed  the  case;  Wichita  Nat.  Court  to  make  such  order  as  to  costs 
Bank  v.  Smith,  72  Fed.  Rep.  570;  Rob-  accruing  in  that  court  after  the  re- 
bins  V.  Ellenbogen,  71  Fed.  Rep.  6;  moval  as  equity  and  justice  might 
Olds  Wagon  Works  v.  Benedict,  67  require.  The  court  distinguished  Re- 
Fed.  Rep.  6;  Tod  z'.  Cleveland,  etc.,  R.  moval  Cases,  100  U.  S.  457,  on  the 
Co.,  65  Fed.  Rep.  149;  Barth  v.  Coler,  ground  that  in  the  latter  it  appeared 
60  Fed.  Rep.  469;  Grand  Trunk  R.  Co.  that  the  appellee,  after  the  case  got  to 
V.  Twitchell,  59  Fed.  Rep.  730;  Cras-  the  Circuit  Court,  moved  that  it  be  re- 
well  V.  Belanger,  56  Fed.  Rep.  531;  manded  to  the  state  court,  and  only  re- 
Burnham  v.  Leoli  First  Nat.  Bank,  53  mained  in  the  Circuit  Court  because 
Fed.  Rep.  167;  Southwestern  Tel.,  etc.,  his  motion  was  overruled. 

Co  V.  Robinson,  48  Fed.  Rep.  770.  In  Egerton  v.  Starin.  91   Fed.  Rep. 

2.  In  Peper  v.  Fordyce,  119  U.  S.  932,  where  the  cause  was  remanded  on 
472,  after  removal  by  the  defendant  on  motion  of  the  plaintiff  upon  proof  that 
a  petition  which  showed  that  the  cause  he  was  a  citizen  of  the  same  state  as 
was  not  removable,  he  filed  an  answer  the  defendant,  no  costs  were  taxed  in 
and  cross-bill  in  the  federal  court.  The  favor  of  the  plaintiff,  he  having  de- 
plaintiff  did  not  attempt  to  have  the  scribed  himself  in  his  original  corn- 
suit   remanded,  nor  did  he  even   call  plain  as  *'  of  *'  a  different  state. 

the  attention  of  the  court  to  the  ques-  Where  a  Canie  Wai  Bemoyed  by  Stipa- 
tion  of  jurisdiction,  but  on  the  contrary  lation  of  the  parties,  without  filing  a 
he  obtained  an  order  for  the  consolida-  petition  or  bond,  and  proceeded  to 
tion  of  the  removed  cause  with  one  judgment  in  the  federal  Circuit  Court, 
originally  brought  by  him  in  the  Cir-  which  judgment  was  reversed  and  the 
cuit  Court,  and  the  cases  then  pro*  cause  remanded  by  the  Circuit  Court 
ceeded  to  a  final  decree  without  objec-  of  Appeals,  because  the  federal  court 
tion.  On  reversal  for  want  of  juris-  had  no  jurisdiction  thereof,  no  costs 
diction,  with  a  direction  to  remand,  the  were  allowed  to  either  party.  Parkers- 
costs  of  the  Supreme  Court  were  di-  burg  First  Nat.  Bank  v.  Prager,  91 
vided  equally  between  the  parties,  and  Fed.  Rep.  689. 
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where  in  furtherance  of  justice  the  general  rule  should  not  be 
applied.* 

BeTenl  GaiiMi  Heard  Together.  —  Where  two  causes  between  the  same 
parties,  removed  on  the  same  grounds,  were  heard  together,  and 
remanded  by  one  order  for  a  defect  common  to  both,  costs  were 
awarded  in  only  one  of  the  causes.* 

41.  Second  Application  fbr  Semoval  After  Bemand.  —  Where  a 
cause  is  removed  and  remanded  because  of  the  failure  to  file  a 
copy  of  the  record  in  due  time,  the  removing  party  is  not 
entitled  to  a  second  removal  upon  the  same  ground.'  The  same 
rule  was  applied  where  the  cause  was  first  remanded  for  want  of 
a  sufficient  averment  of  diverse  citizenship  in  the  petition  for 
removal.'* 

42.  Besnmption  of  JoriBdiotion  by  State  Conrt  —  a.  Restoration 
OF  Jurisdiction  —  How  Effected.  — The  jurisdiction  of  the 
state  court,  having  ceased  by  the  filing  of  a  sufficient  petition 
and  bond  for  removal,  is  not  restored  by  the  failure  of  the 
petitioner  to  file  a  transcript  in  the  federal  Circuit  Court  within 
the  time  prescribed  by  the  statute.*  The  jurisdiction  remains 
in  the  federal  Circuit  Court  until  an  order  is  made  remanding 
the  cause  to  the  state  court.*    When  the  cause  has  been  duly 

1.  Bomaiicl  for   Cause  Aoeroing  After  a  separable  controversy,  and  although 

SemOTal. —  Where  a  cause  removed  by  it  was  again  remanded  it  was  not  ob- 

one    of     several    defendants    on     the  jec(ed  that  a  second  removal  could  not 

ground  of  prejudice  or  local  influence,  be  had  if  the  case  were  removable  at 

the  other  defendants  being  citizens  of  all. 

the  same  state  as  the  plaintiff,  was  re-  Where  a  Snit  Wai  BemoTed  under  the 
manded  on  the  plaintiff's  motion  after  Aet  of  1789  and  remanded  by  the  Cir- 
he  had  entered  a  discontinuance  as  cuit  Court  because  the  citizenship  of 
to  the  removing  defendant,  the  costs  the  parties  did  not  sufficiently  appear 
were  taxed  against  the  plaintiff,  inas-  of  record,  it  was  held  that  a  second  re- 
much  as  the  cause  was  rightfully  re-  moval  could  not  be  had  on  an  amended 
moved.  Bane  v.  Keefer,  66  Fed.  Rep.  petition,  as  the  time  for  removal  had 
613.  passed.     East  in    v,    Rucker,    i    J.    J. 

8.  Sheldrick  v,   Cockcroft,   27    Fed.  Marsh.  (Ky.)  232,  where  the  court  said: 

Rep.  579.  *'  If  more  than  one  application  is  to  be 

S.  St.  Paul,  etc.,  R.  Co.  v,   McLean,  tolerated,  we  see  no  principle  by  which 

108  U.  S.  212.  to  limit  the  number.'* 

4.  Smith  V.  Travelers*  Ins.  Co.,  73  6.  National  Steamship  Co.  v.  Tug- 
Fed.  Rep.  513;  Nichols  v.  Stevens,  123  man,  106  U.  S.  122,  where  the  court 
Mo.  120.  See  also  Johnston  v.  Don-  said:  "Whether  the  Circuit  Court  of 
van,  30  Fed.  Rep.  395;  Frisbie  v.  the  United  States  should  retain  juris- 
Chesapeake,  etc.,  R.  Co.,  59  Fed.  Rep.  diction,  or  dismiss  or  remand  the  ac- 
369;  McLean  v.  St.  Paul,  etc.,  R.  Co.,  tion  because  of  the  failure  to  file  the 
17  Blatchf.  (U.  S.)  363;  Brigham  v.  necessary  transcript,  was  for  it,  not  the 
Thompson  Lumber  Co.,  55  Fed.  Rep.  state  court,  to  determine." 
881;  Carson,  etc.,  Lumber  Co.  v.  Certiiloate  of  Clerk  of  Federal  Court. — 
Holtzclaw,  44  Fed.  Rep.  785.  Contra^  Failure  to  file  a  transcript  of  the  record 
Freeman  v,  Butler,  39  Fed.  Rep.  i.  in  the  federal  court  does  not  reinvest 
And  compare  Lacroix  v,  Lyons,  27  Fed.  the  state  court  with  jurisdiction  though 
Rep.  404.     But  see  supra^  p.  323.  such  failure  be  certified  by  the  clerk  of 

In  Hyde  v.  Ruble,  104  U.  S.  408,  the  the  federal  court.     Kramer  r.  Ferry,  27 

case  was  first  removed  by  all  of  the  de-  111.   App.   479,   reversing   a    judgment 

fendants  on  the  ground  of  diverse  citi-  thereupon  rendered  in  the  state  court.^ 

zenship  and  was  remanded.     Then  the  6.  Kramer  z/.  Ferry,  27  111.  App.  481; 

nonresident  defendants  removed  it  for  Lawton  v.  Blitch,  30  Fed.  Rep.  641. 

884  Volume  XVIIL 


From  Mat*  REMOVAL  OF  CA  USES.         to  Fodoral  Courti. 

remanded  the  jurisdiction  of  the  state  court  is  restored.^ 

b.  Duty  of  State  Court  to  Proceed.  —  Upon  renuncia- 
tion of  jurisdiction  by  the  federal  court,  the  state  court  not  only 
may  rightfully  proceed  as  though  no  removal  had  been  attempted,* 
but  its  duty  to  do  so  is  imperative.* 

c.  Okder  of  Remand  Not  Reviewable.  —  The  order  of  the 
federal  court  dismissing  or  remanding  the  cause  to  the  state 
court  must  be  accepted  by  the  latter  as  conclusively  adjudi- 
cating the  absence  of  jurisdiction  in  the  federal  court.*  Though 
made  by  a  federal  Circuit  Court,  the  order  has  precisely  the 

1.  See  the  cases  cited  in  the  next  court,  the  clerk  of  the  state  court  may 

note.  reinstate  it  upon  the  docket  without 

Ho  Formal  Order  BeUnqniihuig  Jnrif-  any  direction  of  the  court  or  order  re- 
diction  Ib  Heoessary  to  enable  the  state  voking  the  order  of  removal.  Winch- 
court  to  resume  proceedings  after  a  ell  v.  Coney,  54  Conn.  24. 
dismissal  of  the  case  by  the  federal  Vacating  Order  of  Bemoval.  —  If  an 
Circuit  Court.  Seeligson  v.  Texas  order  of  removal  was  made  it  is  proper 
Transp.  Co.,  70  Tex.  igS.  to  enter  an  order  vacating  it,  or  direct- 

A  Dnly  Certified  Copy  of  the  Order  of  ing  that  the  cause  proceed.    Johnson 

Bomand  made  in  the  federal  court  Is  v,  Gelslon,  3  N.  J.  L.  245. 

competent  and  sufficient  evidence  of  8.  Ex  p.  State,  71  Ala.  368,  holding 

the  refusal  of  that  court  10  assume  con-  that  mandamus  will  lie  to  compel  the 

trol  of  the  case.    Seeligson  v.  Texas  restoration  of  the  case  if  it  has  been 

Transp.  Co.,  70  Tex.  198.  struck  from  the  docket;    Winchell  v, 

S.  Baltimore,  etc.,  R.  Co.  v,  Koontz,  Coney,  54  Conn.  32;    Thacher  v,  Mc- 

104  U.  S.  16;    St.  Paul,  etc.,  R.  Co.  v,  Williams,  47  Ga.  306;  Jackson  v,  Ala- 

M'Lean,    108    U.   S.   217;    Jansen   v,  bama  G.  S.  R.  Co.,  58  Miss.  651;  Ger- 

Grimshaw,  125  III.  476.  mania  F.  Ins.  Co.  v,  Francis,  52  Miss. 

Jurisdiction  of  State  Court  Xerely  Sua-  457;    Knahila  v,  Oregon  Short  Line, 

ponded.  —  An  order  of  removal  does  not  etc.,  R.  Co.,  21  Oregon  136;  Talbott  v, 

abate  the  suit.    Winchell  v.  Coney.  54  Planters'  Oil  Co.,  12  Tex.  Civ.  App.  49; 

Conn.  32.     And  the  failure  of  the  state  Kleiber    v,    McManus,    66    Tex.    48; 

court  to  proceed  with  the  cause  while  Seeligson  &.  Texas  Transp.  Co.,  70  Tex. 

it  was  awaiting  disposition  in  the  fed-  198;  Birdseye  v.  Shaefifer,  37  Fed.  Rep. 

eral  court  and  until  that  court  made  829.     See  also  Bird  v.  Cockrem,  28  La. 

the  order  of  remand  does  not  work  a  Ann.  71. 

discontinuance.    Ex  p.  State,  71  Ala.  4.  The  validity  of  the  removal  pro- 

563.  ceedings  cannot  be  re-examined  in  the 

*'  An  order  for  removal  in  a  case  not  state  court  and  its  own  jurisdiction 
embraced  by  Act  of  Congress  is  void,  questioned.  Ex  p.  State,  71  Ala.  363; 
and  has  no  effect  in  legal  contempla-  May  v.  State  Nat.  Bank,  59  Ark.  614, 
tion,  and  although  its  practical  effect  holding  that  it  cannot  be  contended 
may  be  an  interruption,  improperly,  of  that  a  petition  for  removal  was  suffi- 
the  prosecution  of  the  cause  in  the  cient  after  the  federal  Circuit  Court 
state  court,  the  cause  is  to  be  consid-  has  pronounced  it  insufficient;  Coeur 
ered  as  having  been  all  the  time  pend'  D'Alene  R.,  etc.,  Co.  v.  Spalding, 
ing  in  the  state  court,  which  delayed  to  (Idaho  1898)  53  Pac.  Rep.  107;  Smith- 
see  if  the  United  States  court  would  son  v.  Chicago  Great  Western  R.  Co  , 
take  jurisdiction,  and,  finding  it  would  71  Minn.  216:  Tilley  v.  Cobb,  56  Minn, 
not,  proceeds  to  try  the  case  thus  re-  295;  Bodley  v,  Emporia  Nat.  Bank,  38 
mitted  to  it  as  though  no  interruption  Kan.  59;  Gerner  v.  Mosher,  (Neb.  1899) 
had  occurred."  Germania  F.  Ins.  Co.  78  N.  W.  Rep.  384;  Western  Union 
f.  Francis,  52  Miss.  457,  quoted  with  Tel.  Co.  v.  Luck,  (Tex.  Civ.  App.  1897) 
approval  in  Ex  p.  State,  71  Ala.  368.  40  S.  W.  Rep.  753;  Talbott  v.  Planters 
See  also  Southern  Pac.  R.  Co.  v.  Supe-  Oil  Co.,  12  Tex.  Civ.  App.  49;  Pioneer 
rior  Ct.,  63  Cal.  607.                            "  Sav.,  etc.,  Co.  v.  Peck,  (Tex.  Civ.  App. 

Ho  Orderof  BeinstatomentlTooenary.—  1898)  49  S.  W.  Rep.  160;  Kleiber  v. 
Upon  being  duly  notified  that  the  cause  McManus,  66  Tex.  48.  See  also  Pat- 
has    been    remanded    by   the    federal  ten  v.  Cilley,  (N.  H.  1894)  42  Atl.  Rep. 
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same  finality  as  if  it  were  made  by  the  United  States  Supreme 
Court,  except  so  far  as  the  order  may  have  involved  a  finding  on 
the  existence  of  a  federal  question  in  the  cause.  ^ 
d.  Effect  of  Proceedings  Had  in  Federal  Court. — 

The  case  returns  to  the  state  court  in  the  same  condition  as  when 
the  order  of  removal  was  made,  or  when,  without  an  order  of 
removal,  the  federal  court  first  took  cognizance  of  the  case,*  and 
the  proceedings  of  the  federal  court  in  the  erroneous  exercise  of 
jurisdiction  by  removal  will  be  treated  as  null  and  void  by  the 
state  court  after  resumption  of  its  jurisdiction  except  in  so  far  as 
parties  have  bound  themselves  by  consenting  to  such  proceed- 
ings in  the  federal  court.* 
43.  Auxiliary  Semedies  in  Bemoval  Proceedings — a.  Mandamus 

AND  Prohibition  —  From  Saperlor  to  Inferior  Stoto  Court  —  In  some 
of  the  earlier  cases  mandamus  was  issued  from  the  proper  state 

47:  Campbell  v.  CampbeU,  53  N.  Y.  sureties  on  his  bond  given  in  the  fed- 
Super.  Ct.  310;  Henderson  v.  Cabell,  eral  court.  Early  v.  Beecher,  7  Lea 
83  Tex.  545.  (Tenn.)    256,   where    the    court    said: 

1.  Missouri  Pac.   R.  Co.  v.  Fitzger-  "  What  may  be  their  liabilities  in  a 
aid,  160  U.  S.  556.  suit  on   the  bond   as  a    common-law 

2.  Levinski    v.   Middlesex   Banking  obligation  we  do  not  determine,   but 
Co.,  92  Fed.  Rep.  462.  leave  the  parties  to  take  such  action  in 

8.  Levinski   v.    Middlesex    Banking  that    reference    as  they   may  be    ad- 
Co.,  92  Fed.  Rep.  462.     Thus,  in  Doane  vised." 

V.  Corbin,  44  111.  App.  463,  the  federal  In  Cates  v.  Allen,  149  U.  S.  461,  a 
Circuit  Court,  in  a  removed  cause,  case  in  equity  had  proceeded  to  a  de- 
having  control  of  a  fund  in  the  hands  cree  on  the  merits  in  the  federal  Cir- 
of  a  receiver,  made  an  allowance  for  cuit  Court,  which  was  reversed  with 
counsel  fees  rendered  in  the  course  of  directions  to  remand  to  the  stats  court, 
the  litigation  in  the  federal  court  to  be  The  Supreme  Court  said:  "  It  will  be 
paid  out  of  the  fund.  On  appeal  to  the  for  the  state  court  to  determine  what 
United  States  Supreme  Court  the  de-  orders  should  be  made,  if  any,  in  re- 
cree  on  the  merits  was  reversed  and  gard  to  the  amounts  complainants 
the  cause  was  ordered  to  be  remanded  have  received  under  the  decrees  of  the 
to  the  state  court  (see  Graves  v.  Cor-  Circuit  Court."  In  Ayres  r.  Wiswall, 
bin,  132  U.  S.  571).  Application  was  112  U.  S.  190,  where  the  cause  was  re- 
made in  the  state  court  for  an  order  manded  after  a  final  hearing  and  de- 
directing  the  receiver  to  pay  the  cree  on  the  pleadings  and  evidence,  the 
amount  awarded  by  the  federal  Circuit  court  said:  "  It  will  be  for  the  state 
Court.  It  was  held  that  the  order  court,  when  the  case  gets  back  there, 
should  not  be  made  against  the  objec-  to  determine  what  shall  be  done  with 
tion  of  the  parties  entitled  to  the  fund,  pleadings  filed  and  testimony  taken 
unless  the  latter  had  estopped  them-  during  the  pendency  of  the  suit  in  the 
selves  by  consenting  to  the  allowance  other  [the  federal]  jurisdiction." 
in  the  federal  court,  which  was  a  ques-  Svidenoe  Taken  in  Federal  Conrt  —  In 
tion  to  be  determined  only  after  a  regu-  Birdseye  v.  Shaefifer,  37  Fed.  Rep.  829, 
lar  hearing  upon  issues  joined.  See  in  reply  to  the  suggestion  that  the  les- 
also  Tucker  t/.  Inter-States  L.  Assoc.,  timony  taken  in  the  cause  while  the 
112  N.  Car.  797.  suit  was  pending  in  the  federal  court 

Where  a  suit  in  equity  removed  to  a  would  be  unavailing  and  inadmissible 

federal  court  was  eventually  remanded  in  the  state  court  alter  a  remand,  the 

to  the  state  court  for  want  of  jurisdic-  court  said:    "  If  the  laws  of  the  state 

tion,  it  was  held  that  the  appointment  are  inadequate  to  a£ford  the  necessary 

of  a  receiver  by  the  federal  court  while  relief   in   such   cases,    the    legislature 

the  cause   was  therein    pending  was  will     doubtless    cure    the    defect     by 

void,  and  that  no  decree  could  be  ren-  appropriate  legislation  when  the  omis* 

dered  by  the  state  court   against  the  sion  isycalled  to  their  attention." 
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court  to  compel  the  granting  of  an  order  of  removal  where  it 
was  erroneously  denied/  but  other  and  better-considered  cases 
hold  that  the  writ  will  not  lie  in  such  a  case.'  Nor  will  it  be 
issued  to  compel  the  court  to.  vacate  an  order  of  removal  and 
proceed  with  the  cause.^  But  mandamus  will  lie  to  compel  the 
inferior  state  court  to  proceed  in  a  cause  after  it  has  been 
removed  to  and  remanded  by  the  federal  court.*  The  Supreme 
Court  of  a  state  will  not  grant  a  writ  of  prohibition  to  restrain  an 
inferior  court  from  further  proceeding  in  a  cause  after  the  filing 
of  a  petition  and  bond  for  removal.* 

Krom  Federal  to  8Ute  or  Federal  Court.  —  Mandamus  will  not  be  issued 
by  a  federal  court  to  compel  the  removal  of  a  cause  from  a  state 
court.*  The  United  States  Supreme  Court  will  not  grant  a 
mandamus  to  a  federal  Circuit  Court  to  compel  it  to  proceed 
with  a  cause  improperly  remanded  to  the  state  court/  nor  to 
compel  it  to  remand  a  civil  cause.^  But  it  will  issue  the  writ  at 
the  instance  of  a  state  to  compel  a  judge  of  the  United  States 
Circuit  Court  to  relinquish  jurisdiction  unlawfully  assumed  by 
him  of  a  criminal  prosecution  irregularly  removed  from  a  state 
court.*  The  writ  of  prohibition  will  not  be  issued  by  the  United 
States  Supreme  Court  to  restrain  further  action  in  a  cause  by  a 
state  court  after  the  filing  of  a  sufficient  petition  for  removal 
therein.** 

b.  Certiorari.  —  An  Act  of  Congress  authorizes  the  federal 
court  to  issue  and  enforce  a  writ  of  certiorari  to  obtain  a  copy  of 
the  record  from  the  state  court  in  a  cause  removed.**  As  a  gen- 
eral rule,  the  writ  will  not  be  issued  where  the  clerk  of  the  state 

1.  Brown  v,  Crippin,  4  Hen.  &  M.  4.  Kleiber  v,  McManus,  66  Tex.  48; 

(Va.)   173;    Kennedy  v,    Woolfolk,    i  Ex  p.  State,  71  Ala.  363. 

Overt.  (Tenn.)  453.     See  also  Hopper  5.  Souihern  Pac.  R.  Co.  v,  Superior 

V.  Kalkman,  17  Cal.  517.  Ct.,  63  Cal.  607;  Exp.  Mobile,  etc..  R. 

S*  State  tf.  Curler,  4  Nev.  445;  Glens  Co.,  63  Ala.  349:  £x  p,  Grimball,  61 

Falls  Ins.  Co.  v.  Judge,  ai  Mich.  577;  Ala.  598;  Central  Pac.   R.  Co.  v,  Su- 

Hill    V.    Henderson,   6  Smed.   &    M.  perior    Ct..    63    Ca).    618,    overruling 

iMiss.)  351;  People  v,  Judges,  2  Den.  Sheehy  v.  Holmes,  55  Cal.  485. 

N.  Y.)  197.     See  alsoMabley  v.  Judge,  6.  In  re  Cromie,  2  Biss.  (U.  S.)  160; 

41  Mich.  31:    Baron  v.   Kingsland,   5  Ladd  v,  Tudor,  3  Woodb.  &  M.  (U.  S.) 

La.  378.  325. 

A  Fortiori  mandamus  will    not    lie  7.  In  re  Pennsylvania  Co.,  137  U.  S. 

where  it  appears  that  the  application  451;  Missouri  Pac.  R.  Co.  v.  Fitxger- 

for   removal   was  insufficient.    Ex  p,  aid,  160  U.  S.  556. 

Andrews.  40  Ala.  639;  Exp,  Groom,  Contra,  Prior  to  tlie  Aot  of  1875,  Knick- 

40  Ala.  731;  Orosco  v.  Gagliardo,   22  erbocker    Ins.   Co.   v,    Comstock,    16 

Cal.  83;  State  v.  Hamilton  County,  3  Wall.  (U.  S.)258;  Chicago,  etc.,  R.  Co. 

Ohio  49.     See  also  People  v,  Superior  v.  Wiswall,  23  Wall.  (U.  S.)  507. 

Ct.,  34  111.  356.  8.  Exp.  Hoard,  105  U.  S.  578. 

S.  Le  Roux  V,  Bay  Circuit  Judge,  46  9.  Virginia  v.  Paul,  148  U.  S.  Z07,  a 

Mich.  189,  on  the  ground  that  the  rem-  case  of  an  attempted   removal  under 

edy  is  by  motion  to  remand  in  the  fed-  Rev.  Stat.   U.  S.,  §  643,  Jollowing  Vir- 

eral  court;     Francisco  v,   Manhattan  ginia  v.  Rives,  100  U.  S.  313. 

Ins.  Co.,  36  Cal.  283;  Ex  p.  State  Ins.  10.  Chesapeake,  etc.,  R.  Co.  v.  White, 

Co.,  50  Ala.  464;  Exp,  Jones,  66  Ala.  iii  U.  S.  134. 

203.    See  also  State  v.  Circuit  Judge,  11.  Act  of  1875,  18  U.  S.  Stat,  at  L. 

33  Wis.  127.  472,  §  7,   which   provides  that  '*  the 
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court  has  not  been  derelict  in  duty,*  nor  to  compel  the  addition 
to  the  record  of  papers  which  do  not  constitute  a  part  of  the 
record.*  The  writ  will  be  denied  if  it  appears  that  the  cause  was 
not  removable.' 

c.  Injunction  to  Restrain  Further  Proceedings  After 

Removal  —-  Power  of  Fedoral  Court.  —  Although  the  provisions  of 
the  United  States  Revised  Statutes  prohibiting  federal  courts 
from  issuing  the  writ  of  injunction  to  stay  proceedings  in  any 
court  of  a  state**  apply  to  injunctions  directed  to  parties  engaged 
in  proceedings  in  the  state  court,*  if  a  case  has  been  duly  and 
regularly  removed  from  the  state  to  the  federal  court  it  is  compe- 
tent for  the  latter  to  enjoin  the  parties  from  further  proceedings 
in  the  state  court,*  especially  where  the  injunction  is  necessary  to 
preserve  the  prior  jurisdiction  of  the  federal  court.'' 
Ezorciae  of  Diiorotloii.  —  The  federal  Circuit  Court  will  not  grant  a 

Circuit  Court  to  which  any  causr  shall  law  relating  to  proceedings  in  bank- 
be  removable  under  this  act  shall  have  ruptcy." 

power  to  issue  a  writ  of  certiorari  to  6.  Diggs  v.   Wolcott,  4  Cranch  ^U. 

said  state  court  commanding  said  state  S)  179;  Peck  v.  Jenness,  7  How.  (U. 

court  to  make  return  of  ihe  record  in  S.)6i2;  Haines  v.  Carpenter,  91  U.  S. 

any  such  cause  removed  as  aforesaid,  254;  Dial  v.  Reynolds,  96  U.  S.  340; 

or  in   which  any  one  or  more  of  the  /«  r<  Chetwood,  165  U.S.  443;  Wagner 

plaintiffs  or  defendants  have  complied  v,  Drake,  31  Fed.  Rep.  851. 

with  the  provisions  of  this  act  for  the  6.  Sharon  v.  Terry,  36  Fed.  Rep.  365, 

removal  of  the  same,  and  enforce  said  per  Justice  Field.     See  also  the  cases 

writ  according  to   law.'*      The   same  cited  in  the  following  notes, 

section  also  makes  it  a   misdemeanor  7.  French  v.  Hay,  22  Wall.  (U.   S.) 

for  the  clerk  of  the  state  court  to  refuse  250,  where  an  injunction  was  granted 

a  copy  of  the  record  after  lender  of  his  against  a  party  seeking  to  execute  in 

legal  fees.      Certiorari   was  issued   in  a  state  court  of  Pennsylvania  a  decree 

Baird  v.  Richmond,  etc..  R.  Co.,  113  obtained  in  a  state  court  of  Virginia, 

N.  Car.  603,  and  Feibelman  v.  Packard,  notwithstanding  the  fact  that  the  case 

loq  U.  S.  422.  upon    which   the  decree  was  founded 

1.  Osgood  V.  Chicago,  etc.,  R.  Co.,  had  been  removed  to  the  United  States 

6  Biss.  (U.  S.)  330;  Wilkinson  v.  Dela-  Circuit    Court.     The    injunction    was 

ware,  etc.,  R.  Co.,  23  Fed.  Rep.  562;  granted  upon  a  bill  filed,  but  the  court 

Broad nax  v.  Eisner,  13  Blatchf.  (U.  S.)  said  that   it   might   upon   a  cross-bill 

366;  Scott  V.  Clinton,  etc.,   R.  Co.,  6  — the  removed  case  being  in  equity  — 

Biss.  (U.  S.)  537.     See,  however.  An-  and  perhaps  upon  motion,  have  given 

derson  v.  Gerding,  3  Woods  (U.  S.)  487;  the  same  relief. 

Hunter  v.  Royal  Canadian  Ins.  Co.,  3  In  Dietzsch  v.  Huidekoper,  103  U.  S. 

Hughes  (U.  S.)  234;  Meissner  v.  Buek,  494,  the  plaintiff  in  a  replevin  suit  had 

28   Fed.   Rep.   161,  and  Northern  Pac.  effectually  removed  it  into  the  federal 

Terminal  Co.  v.   Lowenberg,   18  Fed.  court.     But  the  state  court  proceeded 

Rep.   339,  9  Sawy.  (U.  S.)  348,  where  to   try   the   case,  rendered  judgment, 

the  writ  was  issued.  and   issued  a  writ  of  retorno  habendo^ 

8.  Wilkinson  v,  Delaware,  etc.,  R.  which   the   plaintiff   refused  to  obey, 

Co.,  23  Fed.  Rep.  562.  whereupon  an  action  on  the  replevin 

8.  In  re  Helena,  etc.,  Smelting,  etc.,  bond  was   brought  in   the  state  court 

Co.,  48  Fed.  Rep  609.     See  also  Stone  against  him  and  his  sureties.     In  the 

V.  Sargent,  129  Mass.  503.  meanwhile  the  plaintiff  had  recovered 

4.  Rev.  Stat.  U.  S.,  §  720,  provides  judgment  in  his  favor  in  the  federal 

that  "  the  writ  of  injunction  shall  not  court.     It  was  held  that  on  a  bill  filed 

be  granted  by  any  court  of  the  United  in  the  federal  Circuit  Court  an  injunc- 

States  to  stay  proceedings  in  any  court  tion  was  properly  granted  to  restrain 

of  a  state,  except  in  cases  where  such  further  proceedings  in  the   action  on 

injunction  may  be  authorized  by  any  the  bond. 
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preliminary  injunction  where  the  jurisdiction  of  the  federal  court 
by  the  removal  is  doubtful,  or  the  threatened  injury  is  not  irrep- 
arable,* nor  where  the  record  has  not  been  filed  in  the  federal 
court;  *  and  moreover  the  court  will  either  interfere  or  decline  to 
exercise  the  power,  as  a  matter  of  discretion.* 

In  Ward  v,  San  Diego  Land,  etc.,  S.  254;  Dial  v,  Reynolds,  96  U.  S.  340. 

Co.,  79  Fed.  Rep.  665,  after  remotral  an.  See  also  opinion  of  Bradley,  J.,  in  Live 

injunction  was  granted  against  further  Stock  Dealers*,  etc.,  Assoc,  v.  Crescent 

proceedings  in  order  to  protect  a  fed-  City  Live  Stock  Landing,  etc.,  Co.,  i 

eral  receivership.  Abb.  (U,  S.)  407,  i  Woods  (U.  S.)  34, 

Power  Limited  to  Preeenration  of  Jnrii-  and  White  v.  Holt,  20  W.  Va.  792. 

diotion.  —  According  to  high  authority,  1.  Wagner  v.  Drake.  31  Fed.  Rep.  849; 

the  power  to  enjoin  proceedings  in  the  Frishraan  v.  Insurance  Cos.,  41   Fed. 

state  court  is  limited  to  the  staying  of  Rep.  449;  Sinclair  v.  Pierce,  50  Fed. 

suits  commenced  after  the  jurisdiction  Rep.  851,  where  the  injunction  wasde* 

of    the    federal    court    has    attached,  nied  by  Putnam,  J.,  without  prejudice 

Stone  V.  Sargent,  129  Mass.  503,  where  to  a  renewal  of  the  application  under  a 

Gray,  C.  J.,  made  the  following  state-  new  state  of  facts, 

ment.  which  was  not  necessary,  how-  2.  Coeur   D'Alene   R.,   etc.,   Co.   v, 

ever,  to  the  decision  of  the  case:    "In  Spalding,  93  Fed.  Rep.  280. 

Dillon  on  Removal  of  Causes  (2d  ed.)  8.  See  cases  cited  in  the  preceding 

77-79,  it  is  said  that  the  Circuit  Court  notes,  and    generally    article   Injunc- 

of  the  United  States  has  the  power  to  tions,  vol.  10,  p.  869. 

protect  its  suitors  by  injunction  against  In  Missouri,  etc.,  R.  Co.  v.  Scott,  4 

a  judgment  rendered  In  the  stale  court  Woods  (U.  S.)  386,  13  Fed.  Rep.  793, 

after  a  proper  application  to  remove  the  injunction  was  denied  by  Pardee, 

the    cause.     But    the    only  authority  J.,  because  the  question  whether  the 

there  cited  is  French  v.  Hay,  22  Wall,  state  court  had  been  deprived  of  juris- 

(U.  S.)  250,  in  which  the  circumstances  diction  by  the  removal  was  in  dispute 

were  very  peculiar,  and  the  judgment  between  the  parties, 

in  no  way  supports  the  position  of  the  In  Penrose  v.  Penrose,  17  Blatchf. 

learned  author.     In  that  case  the  prin-  (U.  S.)  332,  the  jurisdiction  acquired  by 

cipal  cause  had  been  removed  without  the  removal  was  clear,   but  Benedict, 

objection  from  a  state  court  of  Virginia  J.,  denied  an  injunction,  on  the  ground 

into  the  Circuit  Court  of  the  United  that  there   were    no    special    circum- 

States,  and  the  state  court  of  Virginia  stances  requiring  xi,  following  the  rul- 

had  not  undertaken  to  retain  jurisdic-  ing  of  Blatchford,  J.,  in  Fisk  v.  Union 

tion  thereof.      The  injunction   issued  Pac.    R.   Co  ,   6  Blatchf.  (U.  S.)  362, 

by  the  federal  court  was  not  against  which  was  deemed  to  settle  the  prac- 

proceeding  with  the  original  suit  in  the  tice  in  that  circuit.     See  also  Foster  v. 

Slate   court   of    Virginia,   but  against  Chesapeake,  etc.,  R.  Co.,  47  Fed.  Rep. 

prosecuting  a  new  suit,  commenced  in  379.     But  compare  Fisk  v^  Union  Pac. 

the  courts  of  another  state  after  the  R.  Co.,  10  Blatchf.  (U.  S.)  518,  where 

right  of  removal  had  been  perfected,  Blatchford,  J.,  granted  an  injunction, 

upon  a  decree   rendered   in  the  state  In  Abeel  v,  Culberson,  56  Fed.  Rep. 

court  of  Virginia  before  the  application  329,  where,  under  the  circumstances 

for  removal.    The  judgment  is  limited  stated  in  the  opinion,  it  would  have 

by  its  language,  as  well  as  by  the  facts  very  materially  embarrassed  the  Cir- 

before  the  court,  to  injunctions  to  stay  cuit  Court  in  the  exercise  of  its  juris* 

suits  commenced  after  the  jurisdiction  diction    to    have    the    removed    case 

of  the  federal  court  has  attached;  and  proceeded   with    in    the    state    court, 

in  any  other  view  would  be  inconsist-  McCormick,  J.,  granted  an  injunction, 

ent,   not  only  with  the  clear  terms  of  In  Baltimore,  etc.,  R.  Co.  v.  Ford, 

the  Acts  of  Congress,  but  with  earlier  3s  Fed.  Rep.  170,  Jackson,  J.,  made  an 

and    later    decisions  of   the   Supreme  injunction  permanent   where  a   cause 

Court  of   the  United  States."     Citing  had  been   properly  removed,  and  the 

Act  March  2,  1793,  §  5;  Rev.  Stat.  U.  case    dismissed   on   demurrer    to    the 

S.,  §  720;  Diggs  V.  Wolcott,  4  Cranch  declaration,     and     the     plaintiff    was 

iU.  S.)  179;  Watson  v.  Jones,  13  Wall,  threatening  to  press   the   trial  of  the 

U.  S.)  719;  Haines  v.  Carpenter,  91  U.  cause  in  the  state  court. 
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Iigiuotion  ImproTiaently  Granted  IHis«lT«d.  —  Of  course  if  it  appears 
that  the  cause  was  not  removable  an  injunction  will  not  be 
granted,  or  if  improvidently  granted  will  be  dissolved.* 

44.  Appeal  or  Error  in  State  Courts  —  a.  Jurisdiction  to 
Review  Orders  in  Removal  Proceedings.  —  There  is  noth- 
ing  in  the  Act  of  Congress  authorizing  removals  nor  in  the  nature 
of  the  federal  jurisdiction  acquired  by  removal  proceedings  which 
precludes  the  proper  appellate  tribunal  of  the  state  from  review- 
ing on  appeal  or  error  an  order  granting  a  petition  for  removal  * 
or  refusing  to  grant  it,  or  other  orders  made  in  or  concerning 
removal  proceedings,*  provided  only  that  upon  appeal  or  error 
before  final  judgment  the  order  is  of  such  a  character  as  to  be 
the  subject  of  error  or  appeal  within  the  language  of  the  state 
statutes,'*  and  with  the  qualification  that  the  decision  of  the 

In  Postal  Tel.  Cable  Co.  v.  Southern  Dunn  v,  Burlington,  etc.,   R.  Co.,  35 

R.  Co.,  88  Fed.  Rep.  803,  the  case  hav-  Minn.  79. 

ing  been  properly  removed,  Simonton,        The  appellate  jurisdiction  of  judg- 

J.,     without     discussing    the    point,  ments  in  removal  proceedings  was  vin- 

granted  an  injunction  against  further  dicated  in  a  strong  opinion  by  Chief 

proceedings  on  a  bill  filed  for  that  pur-  Justice  Gray  in  Stone  v.  Sargent,  129 

pose.  Mass.   503,  citings  to  the  point  that  the 

1.  Bertha  Zinc,  etc.,  Co.  v.  Carico,  appellate  juiisdiction  has  been  recog- 
61  Fed.  Rep.  132.  ntzed  as    appropriate  by   the   United 

2.  The  power  to  hear  and  determine  States  Supreme  Court,  Sewing  Mach. 
an  appeal  from  such  an  order  is  en-  Co.'s  Case,  18  Wall.  (U.  S.)  553;  Van- 
tirely  independent  of  the  question  of  nevar  v.  Bryant,  21  Wall.  (U.  S.)4I; 
jurisdiction  to  proceed  upon  the  merits  Chicago,  etc.,  R.  Co.  v,  McKinley, 
of  the  action.  Akerly  v,  Vilas,  24  99  U.  S.  147;  Fashnacht  v.  Frank,  23 
Wis.  165,  I  Am.  Rep.  166;  Henen  v.  Wall.  (U.  S.)  416;  Phoenix  Ins.  Co. 
Baltimore,  etc.,  R.  Co.,  17  W.  Va.  v,  Pechner,  95  U.  S.  183;  Amory  v, 
884.  Amory,  95  U.  S.  186;  Removal  Cases, 

'*  If  not  removable,  the  allowance  of  100  U.  S.  457. 

the    application    is     without    force."  "According  to  the   rule  of  practice 

Winchell  v.  Coney,  54  Conn.  32.  stated  in  Stone  v.  Sargent,  129  Mass, 

In  Carswell  v.  Schley,  59  Ga.  19,  a  507,  which  is  believed  to  accord  with 

motion  was  made  to  dismiss  a  writ  of  what  has  been  the  practice  in  this  state, 

error  to  an  order  of  removal  "  upon  the  exceptions  allowed  by  the  presid- 

the  ground  that  whether  removal  was  ing  justice  to  his  orders  refusing  the 

effected  or  not  was  a  question  for  de-  petitions   for   removal     »     »     »    are 

cision  by  the  Circuit  Court  of  the  United  rightly  before  us,  and  the  questions  of 

States  upon  a  motion  to  remand,  and  law  thereby  raised  are  properly  to  be 

that  this  court  could  not  entertain  it."  determined  in  the  first  instance  by  this 

The  court  discussed  the  question  and  court,  although  any  judgment  rendered 

held  that  it  clearly  had  jurisdiction  to  here  will  be  subject  to  be  reversed  on 

review  the  order.     See  also  Stafford  v,  writ  of  error  by  the  Supreme  Court  of 

Hig^htower,  68  Ga.  394.  the   United   States."      Edwards   Mfg. 

In  Crane  v.  Reeder,  28  Mich.  531,  in  Co.  v.  Sprague,   76  Me.  63.     See  also 

denying  a  motion  to  dismiss  a  writ  of  Craven  v.  Turner,  82  Me.  385. 

error  to  an  order  of  removal  the  court  S.  See  infra^  p.  391  et  seq, 

said:    "  We  were  not  at  liberty  to  re-  4.  We  have  seen  that  the  state  court 

fuse  to  entertain  the  jurisdiction."  has  a  right,  with  certain  qualifications, 

'*  We  deem  it  our  duty  to  assert  and  to  determine  whether  upon  the  face  of 

maintain   what   we   believe   to  be  the  the  record  the  petitioner  for  removal 

rights  of  our  own  courts  until  it  is  de-  has  brought  himself  within  the  Act  of 

cided  that  we  are  in  error  by  the  only  Congress.     See    supra,   p.  338.      It  is 

tribunal  whose  authority  on  the  ques-  the  application  of  that  principle  which 

lion    we    are    bound    to    recognize."  sustains  the  appellate  jurisdiction. 
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appellate  tribunal  is  reviewable  in  a  proper  case  on  error  by  the 
United  States  Supreme  Court.* 

b.  Appealability  of  Orders  in  Removal  Proceedings 

—  (i)  Of  Order  of  Removal —  In  GeaenO.  —  In  some  of  the  states 
orders  of  removal  are  the  subject  of  direct  appeal  or  error;  *  in  a 

1.  See  iJt/rtf,  I.  45.  Review  by  United    heimer's  Succession,  35  La.  Ann.  1033; 

States  Supreme  Court  on  Error  to  State  Johnson  v.  New  Orleans  Nat.  Banking 

Court.  Assoc.,  33  La.  Ann.  479;  New  Orleans 

8.  CaHfomia,^Se^    Welch   v.  Ten-  City  R.  Co.  v.  Crescent  City  R.  Co.,  33 

nent,  4  Cal.  203,  where  the  court  enter-  La.    Ann.    1273;    Meaux   v.    Pittman, 

tained  an  appeal   from    an    order  of  32La.  Ann.  405;  Tunstallt^.  Madison,  30 

lemoval.  La.  Ann.  471;  Goodrich  v.  Hunton,  29 

Connecticut.  —  See  Winchell  v.  Coney,  La.  Ann.  372;  Martin  v.  Coons,  24  La. 

54  Conn.  32.  Ann.  170;  State  v.  Judge,  23  La.  Ann. 

Georgia.  —  Peters  v.  Peters,  41  Ga.  29,  granting  a  mandamus   to  compel 

242:  Burts  V.  Loyd,  45  Ga.   105;  Cars-  the  allowance  of  an  appeal;  Rosenfield 

well  v.  Schley,  59  Ga.  17,  holding  that  v.  Adams  Express  Co.,  21  La.  Ann. 

a  writ  of  error  would  lie  under  a  sec-  233;    Davis  v.    Montgomery,   36    La. 

tion  of  the  code  providing  that  **  either  Ann.  874;  New  Orleans  v.  Seixas,  35 

party,  in  any  civil  cause    *    •    *    in  La.  Ann.  37,  holding  that  the  appeal 

the  Superior  Courts  of  this  state,  may  need  not  be  taken  by  petition  and  cita- 

except  to  any    *    *    *    judgment  or  tion,  and  that  an  appeal  was  well  taken 

decision  or  decree  of  such  court,  or  of  in  open  court  on  the  same  day  that  the 

the  judge  thereof,  in  any  matter  heard  order  of  removal  was  made,  and  formal 

at  chambers;  "  Jones  v.  Foreman.  66  notice   thereof  given   to  the  appellee 

Ga.  371;    Angier  7/.    East  Tennessee,  two     days     thereafter     through     the 

etc.,  R.  Co.,  74  Ga.  634,  holding  that  it  sheriff;  Hebert  v.  Lefevre,  31  La.  Ann. 

is  "  a  final  order,  disposing  of  the  case  363;  Stoker  v.  Leavenworth.  7  La.  390; 

forever  in   the   Superior    Court,    and  Higgins  v.  M*Micken,  6  Mart.  (N.  S.) 

therefore  reviewable  here;  '*    Stafford  (La.)  712:    State  Bank   v.   Morgan,   4 

V.    Hightower,   68   Ga.   394;    Western  Mart.  N.  S.  (La.)  344;  Fitz  v.  Hayden, 

Union  Tel.  Co.  v.  Griffith,  104  Ga.  56;  4  Mart.  N.  S.  (La.)  653;  Fisk  v,  Fisk, 

Withers  v.  Hopkins  Place  Sav.  Bank,  4  Mart.   N.   S.   (La.)    676;  Duncan   v, 

104  Ga.  89;  Clews  v,  Muraford,  78  Ga.  Hampton,  12  Mart.  (La.)  92;  Beebe  v, 

476;  Jackson  v.  Mutual  L.  Ins.  Co.,  60  Armstrong,  11   Mart.  (La.)  440;  Fraa- 

Ga.  423;  Stewart  v,  Mordecai,  40 Ga.  i.  ciscus  v.  Surget,  6  Rob.  (La.)  33. 

Indiana.  —  Baltimore,  etc..  R.  Co.  v,  Massachusetts.  — Ellis     r.     Atlantic, 

New  Albany,  etc.,  R.  Co.,  53  End.  597;  etc.,  R.  Co.,  134  Mass.  340,  quoting  the 

Barson    v.   National    Park   Bank,  40  statute  providing  for  appeals  and  hold- 

Ind.  173,  holding  that  such  order  is  a  ing  that  such  an  order  is  a  final  judg- 

final  judgment.     Overruling  Aurora  v,  ment  disposing  of  the  whole  case.     In 

West,  25  Ind.  148.  Amy  v.  Manning,   144  Mass.  156,  the 

Iowa.  —  Shear  v.  Bolinger,  74  Iowa  court  said  that  if  in  the  determination 

757;  Dickinson  v.  Heeb  Brewing  Co.,  of  questions  arising  on  a  petition  for  re- 

73  Iowa  705;  Judge  v.  Arlen,  71  Iowa  moval  "  a  party  is  aggrieved  in  matter 

186;  Lemen  v.   Wagner,  68  Iowa  660;  of  law,    the  question   of  law  can   be 

Ryan  v.  Mathews,  64  Iowa  250;  Vimont  brought  to  this  court  by  exceptions,  re- 

V.  Chicago,  etc..  R.  Co.,  64  Iowa  515;  port,  or  sometimes   by  appeal.'*     But 

Brayley  v.  Hedges,  53  Iowa  582;  Chi-  review  is  usually  based  on  exceptions 

cago,  etc.,  R.  Co.  v.  Welch,  44  Iowa  or  a  report.     See  Ellis  v.  Atlantic,  etc., 

665.  R.  Co.,  134  M'diss.  340;  Bryan  v.  Rich- 

Kentucky.  —  Hall  f .  Ricketts,  9  Bush  ardson,  153  Mass.  157;  Bryant  r.  Rich, 

(Ky.)    370;    Short  v.  Wilson,   i   Bush  106  Mass.  191;  Com.  ».  Casey,  12  Allen 

(Ky.)35o.  (M^ss.)  214:  Morton  r.  Mutual  L.  Ins. 

Louisiana,  —  Guinault  v.  Louisville,  Co.,  105  Mass.  141;  Du  Vivier  v.  Hop- 

etc.,  R.  Co.,  42  La.  Ann.   52,  41   La.  kins,  116  Mass.  125;  Tapley  v.  Martin, 

Ann.  571;  Townsend  v.  Sykes.  38  La.  116  Mass.  275;  Florence  Sewing  Mach. 

Ann.  410;  Sachse  v.  Citizens'  Bank,  37  Co.  v.  Grover,  etc..  Sewing  Mach.  Co., 

La.  Ann.  364;  Ralston  v.  British,  etc.,  no  Mass.  70;  Mahone  v.  Manchester, 

Mortg.  Co.,  37  La.  Ann.  193;  Boden-  etc.,  R.  Corp.,  in  Mass.  72;  Stone  ir. 

891  Volume  XVIII. 


Itom  State  REMOVAL  OF  CA  USES.         to  Federal  Cenrts. 

few  of  the  states  by  construction  of  the  statutory  provisions 
regulating  appeals,  an  order  of  removal  is  not  appealable,^  and  in 
such  cases  an  appeal  will  be  dismissed  without  considering  the 
merits  of  the  application  for  removal,  even  with  the  stipulation  of 
the  parties.*  Where  an  order  of  removal  is  deemed  to  be  a  final 
appealable  judgment,  an  order  allowing  the  petition  to  be  filed, 
and  accepting,  but  without  granting,  the  petition,*  or  an  order 
accepting  the  bond,*  is  a  sufficient  order  of   removal  for  the 

Sargent,    129    Mass.    503;     Broadway  South  Carolina,  —  Robb  9.  Parker,  3 

Nat.   Bank  v.  Adams,  130  Mass.  431;  S.  Car.  63. 

Danvers  Sav.  Bank  v.  Thompson,  130  IVtst  Virginia,  —  Heneo  v.  Haiti- 
Mass.  490,  133  Mass.  182;  Clark  v,  more,  etc.,  R.  Co.,  17  W.  Va.  884. 
Child,  136  Mass.  344;  American  Wisconsin.  —  Goodman  v,  Oshkosh, 
Finance  Co.  v,  Bostwick,  151  Mass.  19;  45  Wis.  355;  Whiton  v.  Chicago,  etc.. 
Mason  v.  Interstate  Consol.  St.  R.  Co.,  R.  Co.,  25  Wis.  424;  Akerly  v.  Vilas, 
170  Mass.  382.  24  Wis.  165. 

Michigan, — Crane    v.     Reeder,    35  \,  Mississippi.  —  Jackson  f.  Alabama 

Mich.    147,   28   Mich.  527;    Forncrook  G.  S.   R.  Co.,  58   Miss.  648,  the  court 

Mfg.  Co.  V.  E.  T.  Barn  am  Wire,  etc.,  holding  that  sach  an   order  is   not  a 

Works,  54  Mich.  556.  final  judgment;    that   "  it  is  a   mere 

Nebraska.  —  Rich  v.  Gross,  29  Neb.  pause,     *^   *    *    a  suspension  of  the 

339.     See  also  Trester  v.  Missouri  Pac.  proceeding,  which  may  be  final  or  only 

R.  Co.,  23  Neb.  246.  temporary,  as  the  federal  question  in- 

New   York,  —  An  order  of  removal  volved  may  be  disposed  of  by  the  fed- 
made  al  special  term  was  appealable  to  eral  judiciary." 

the  general   term  (now  appellate   di-  Oregon.  —  Fields  v.  Lamb,  2  Oregon 

vision).      Nye  v.   Northern   Cent.    R.  340,  on  the  ground  that  the  order  did 

Co.,  24  Hun  (N.  Y.)  556;  Bell «/.  Lycom-  not  affect  a  substantial   right  and  de« 

ing   Ins.   Co..   3   Hun  (N.   Y.)  409,  6  termine  the  action  so  as  to  prevent  a 

Thomp.   &   C.   (N.    Y.)  54.     See  also  judgment  or  decree  therein. 

Vandevoort  v.  Palmer,  4  Duer  (N.  Y.)  Tennessee. — Jones  v,    Davenport,    7 

677;    Lalor  V,  Dunning,  (C.   PI.  Spec.  Coldw.   (Tenn.)  145,  holding  that  the 

T.)  56  How.   Pr.  (N.  Y.)  211;  Darter,  order  is  not  a  final  judgment  disposing 

Walker,  (C.   PI.  Gen.  T.)  43  How.  Pr.  of  the  case,  but  *'  is  a  proceeding  anal- 

(N.  Y.)29;  Anderson  v.  Manufacturers*  ogous  to  the  change  of  venue  provided 

Bank,  (Supm.  Ct.  Gen.  T.)  14  Abb.  Pr.  for  by  the  statutes  of  this  state,  and 

(N.  Y.)  436;  Field  v,  Blair,  (Supm.  Ct.  which  does  not  involve  any  final  judg- 

Gen.  T.)  i  Code  Rep.   N.  S.  (N.  Y.)  ment  in  the  case.*'     See  also  Williams 

361.     In   the  earlier  case  of  Fargo  v.  v.  Adkins,  6  Coldw.  (Tenn.)  618. 

McVicker,    (Supm.    Ct.   Gen.    T.)    38  Texas.  —  Durham     v.    Southern    L. 

How.   Pr.  (N.  Y.)  I,  such  order  was  Ins.  Co.,  46  Tex.   188,  "  because  there 

affirmed,    but  the   court    expressed   a  is   no   final    judgment;     *    *    *      not 

doubt  as  to  whether  the  appeal  would  any  more  than  an  order  changing  the 

lie.  venue  from  one    District  Court  of  the 

North   Carolina, — Setzer    v.    Doug-  state  to  another.'*     See  also  Kleiber  v. 

lass,  91  N.  Car.  427;  Fitzgerald  v.  All-  McManus,  66  Tex.  48. 

man,   82   N.  Car.  493,  on  the  ground  2.  Brooks  v.  Calderwood,  i9Cal.  125. 

that  it  "  affects  a  substantial  right;  "  3.  Jackson  v.  Mutual  L.  Ins.  Co.,  60 

Calloway  v.  Ore  Knob  Copper  Co.,  74  Ga.  423. 

N.   Car.    200:     Mecke   v,   Valleytown  4.  Angler  v.  East  Tennessee,  etc.,  R. 

Mineral  Co.,  122  N.  Car.  790;  Gudger  Co.,  74  Ga.  634.     See  also  Jackson  v, 

V.  Western  Norlh  Carolina  R.  Co.,  87  Mutual  L.  Ins.  Co.,  60  Ga.  423. 

N.  Car  325.  But  if  the  petition  for  removal  is  de- 

Ohio.  —  Home  L.  Ins.  Co.  v.  Dunn,  nied,  the  approval   of  the  bond  alone 

20  Ohio  St.  180,  holding  that  an  order  does   not    constitute    an    order  of   re- 

of  removal  was  a  final  order  which  de-  moval.     See  Bryan  v.  Richardson,  153 

termined  the  action   and  prevented  a  Mass.  157,  where  it  appeared  that  the 

judgment  and  affected  the  substantial  bond  was  duly  approved  when    filed; 

rights  of  the  adverse  party.  but  later  on  a  hearing  of  the  applica- 
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purpose  of  appeal.  An  order  of  removal  is  sufficiently  entered 
for  the  purpose  of  appeal  though  the  minutes  are  not  signed 
by  the  judge  ordering  the  removal.* 

XoUon  to  Bemand  Pending  or  Denied.  —  An  appeal  IV ill  not  be  dis- 
missed merely  because  a  motion  to  remand  is  pending  and  unde- 
cided in  the  federal  court.*  But  an  appeal  from  an  order  of 
removal  will  be  dismissed  where  it  is  made  to  appear  that  the 
federal  Circuit  Court  has  denied  a  motion  to  remand  the  cause 
and  retained  jurisdiction  thereof. •  And  it  is  recommended  as 
the  better  practice  in  all  cases  to  move  to  remand  in  the  federal 
court  before  taking  an  appeal.* 

After  Bemand  of  Caose.  —  No  appeal  from  an  order  of  removal  can 
be  taken  after  the  cause  has  been  remanded  by  the  federal  court 
and  reinstated  upon  the  docket  of  the  state  court.* 

Aeqnieeoenoe  in  Order  of  Bemoval.  —  An  appeal  from  an  order  of 
removal  will  be  dismissed  where  it  is  made  to  appear  that  the 
appellant  has  acquiesced  in  the  order  by  voluntarily  appearing  in 
the  federal  court  and  invoking  the  exercise  of  jurisdiction  in  the 
cause.* 

(2)  Of  Order  Denying  Application,  —  In  some  of  the  states  an 
order  denying  an  application  for  removal  is  the  subject  of  direct 

tlon  the  petition  for  removal  was  dis-  fendant,  who  appealed  from  the  order 

missed.     See  also  for  a  similar  case,  of   removal,   appeared   in   the  federal 

Clark  V,  Opdyke,  10  Hun  (N.  Y.)  384.  court  and   moved  to  dissolve  the  in- 

1.  Sachse  v.  Citizens'  Bank,  37  La.  junction.     The  case  also  lays  down  the 

Ann.  364.  practice     of    the    Supreme    Court    of 

8.  Stone  v.  Sargent,  129  Mass.  503.  Louisiana  in  cases  where  an  issue  of 

8.  Ryan  v.  Mathews,  64  Iowa  250.  fact  arises  on  a  motion  to  dismiss  an 

4.  Judge  V.  Arlen,  71  Iowa  188.  appeal,  on  which  point  see  also  New 

6.  Bird  V,  Cockrem,  28  La.  Ann.  71.  Orleans  v.  Ssixas,  35  La.  Ann.  37.     The 

See   also  Fargo  v.    McVicker,  (Supm.  latter  case  does  not  expressly  overrule 

Ct.    Gen.    T.)  38    How.    Pr.   (N.    Y.)  the  former,  for  the  court  held  that  the 

22,    suggesting    that    the    remedy    is  proceedings  which  had  taken  place  in 

by  application    to   vacate    the    order,  the  federal  court  in  the  particular  case 

Winchell  v.  Coney,  54  Conn.  32.     But  did  not  constitute  an  acquiescence  in 

compare  Home  L.  Ins.  Co.  v,  Dunn,  20  the  order,  but   the  court  said:     "  It  is 

Ohio  St.  180,  which  was  a  writ  of  error  settled    that  if  a   party   failed   in  his 

to  an  order  of  removal,  wherein  the  efforts   to  obtain   a  removal  and   was 

court  said:     '*  Nor  w&s  the  right  of  the  forced  to  trial  in  the  state  court,  his 

plaintiff  to  have  the  order  reviewed  on  appearing    there    and   contesting  the 

petition  in  error  impaired  by  the  action  case  is  not  a  waiver  of  his  right  [see 

of   the   defendant   below  in  filing   the  •f«/''tf,  p.  353].     •    •    •     It  would  seem 

transcript  of  the   proceedings  in    the  it  ought  to  be  equally  clear  that  if  a 

[federal]  Circuit  Court,  nor  oy  the  fact  party  failed  in  his  efforts  to  prevent  a 

that  the  motion  of  the  plaintiff  to  dis-  removal  and  was  forced  to  trial  in  the 

miss  the  cause  for  want  of  jurisdiction  United  Slates  court,  his  appearing  there 

in  that  court  had  been  overruled."     See  and  contesting  the  case  should  not  be 

also  Clippinger  r.  Missouri  Valley  L.  a  waiver  of  his  right  to  a  trial  in  the 

Ins.  Co.,  26  Ohio  St.  404.  state  court,   nor  be  considered  an  ac* 

ft.  New  Orleans  City  R.  Co.  v,  Cres-  quiescence  in  the  order  of  removal,  if 

cent  City  R.   Co.,   33  La'.   Ann.  1273,  he  has  continued  to  maintain  that  right 

where  the  plaintiff,  who  had  obtained  by  appealing  from  that  order  and  by 

a  preliminary  injunction,  removed  the  prosecuting    such    appeal    with    dili- 

fait  under  the  Act  of  1875,  and  the  de-  gence." 
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appeal  or  error;  *  in  others  the  appellate  court  has  no  jurisdic- 
tion  to  review  the  order  on  direct  appeal  or  error,*  and  the  order 
is  reviewable  only  on  error  or  appeal  after  final  judgment  or  decree. 

1.  Georgia.  —  CumberlandGap  Bldg.,  could   set  up   in  an  answer  the  facts 

etc.,   Assoc.    V.   Wells,    99    Ga.    228;  showing  that  the  cause  ought  to  have 

Young  V.  Oakes,  104  Ga.  62;  Western  been  (or  perhaps  legally  was)  removed, 

Union  Tel.  Co.  v,  Griffith,  104  Ga.  56,  and  he  could  then  prove  these  facts  on 

holding  that  such  order  is  the  subject  the  trial,  and   thus  claim,   before  the 

of  a  writ  of  error  under  Civ.  Code  Ga.  Court  of  Appeals,  on  appeal  from  the 

(1895),  %  5526,  which  provides  that  a  judgment,  a  reversal  for  want  of  juris- 

writ   of  error  will  lie  whenever  "  the  diction.     To  the  same  point  see  Ayres 

decision  or  judgment  complained  of,  if  v.   Western   R.   Corp.,   45   N.  Y.  260; 

it  had  been  rendered  as  claimed  by  the  Taylor  v.  Shew,  54  N.  Y.  75:  Shaft  v. 

plaintiff  in  error,  would  have  been  a  Phoenix  Mut.  L.  Ins.  Co.,  67  N.  Y.  544. 

final  disposition  of  the  cause;  "  Ficklin  However,  if  the  privilege  of  setting  up 

V,  Tarver,  59  Ga.  263.  the  facts  by  supplemental  answer  is  de- 

Iowa,  —  Richards  r.  Rock  Rapids,  72  nied  by  the  special  term,  such  order  of 

Iowa  77;  Byson  V.  McPherson.  71  Iowa  denial  is  not  reviewable  by  the  general 

437;  McLane  v.  Leicht,  27  Fed.   Rep.  term  (appellate  division)  on  appeal  from 

887;  Ohle  V.  Chicago,  etc.,  R.  Co.,  64  the  final  judgment,  since  it  is  not  an 

Iowa  599;    Bosler  v.   Booge,   54  Iowa  order  that  necessarily  afiects  the  judg«. 

251;  Barber  v,  St.  Louis,  etc.,  R.  Co.,  ment.     Ulster  County    Sav.    Inst.    v. 

43   Iowa  223;    Tread  way  v,   Chicago,  New  York  Fourth  Nat.  Bank,  (Supm. 

etc.,  R.  Co.,  21  Iowa  354.  Ct.  Gen.  T.)  8  N.  Y.  Supp.  162. 

Mississippi.  —  See  Denniston  v.  Potts,  North  Carolina,  —  Howard  v.  South- 

II  Smed.  &  M.  (Miss.)  36.  ern  R.  Co.,  122  N.  Car.  953;  Winslow 

New  York.  —  An  order  of  the  special  v,  Collins,  no  N.   Car.  119;  Herndon 

term  denying  a  removal  is  appealable  v,   ^tna   Ins.    Co.,    108   N.   Car.  650; 

to  the  general  term  (appellate  division).  Herndon  z'.  ^tna  Ins.  Co.,  107  N.  Car. 

Warner  v,  Pennsylvania  R.  Co.,  6  Hun  194;  Herndon  v,  Lancashire  Ins.  Co.,  107 

(N.  Y.)  197;  Clark  v,  Opdyke,  10  Hun  N.  Car.  191;  Bowley  t/.  Richmond,  etc., 

(N.   Y.)  383;    Chatham    Nat.  Bank  v.  R.  Co.,  no  N.  Car.  315;  Springer  v. 

Merchants*  Nat.  Bank,  i  Hun  (N.  Y.)  Sheets,  115  N.  Car.  377;  late  v.  Doug- 

702,  4  Thomp.  &  C.  (N.  Y.)i96;  Kerille  las,  113  N.  Car.  190;  Douglas  v.  Rich- 

V,  Phoenix  L.  Ins.  Co.,  3  Thomp.  &  C.  mond,  etc.,    R.    Co.,    106  N.  Car.  65; 

(N.  Y.)  788.     See  also  De  Campt/.  New  McNeal  Pipe,  etc.,  Co.  r.  Howland,  99 

Jersey  Mut.  L.  Ins.  Co.,  2  Sweeny  (N.  N.  Car.   202,   holding  that  an  appeal 

V.)  481,  holding  that  the  order  affects  from  a  refusal  to  order  a  removal  may 

a  substantial  right;    Jones  v,  Seward,  be   regarded    as   an    appeal   from   an 

41    Barb.   (N.    Y.)  273;    Kranshaar  z/.  order  to  proceed  in  the  cause;  O'Kelly 

New  Haven  Steamboat  Co.,  7  Robt.  (N.  v.  Richmond,  etc.,  R.  Co.,  89  N.  Car. 

Y.)358;  Dennistoun  V.  New  York,  etc.,  58;    Simmons   v,   Taylor,   83    N.  Car. 

R.  Co.,  I  Hilt.  (N.  Y.)  62;  Cooley  ».  148;  Swann  v.  Myers,  79  N.  Car.  loi. 

Lawrence,  5  Duer  (N.  Y.)  605.  See  also  Lawson  r.  Richmond,  etc.,  R. 

In  lUius  V,  New  York,  etc.,  R.  Co.,  Co.,  112  N.  Car.  390. 
13  N.  Y   CQ7,  it  was  held  that  an  order  South     Carolina.  —  State     v.     Port 
of  the  general  term  affirming  an  order  Royal,  etc.,  R.  Co.,  45  S.  Car.  470. 
denying  a  petition  for  removal  was  not  South    Dakota,  —  Wing  v.   Chicago, 
appealable  since  it  did  not  affect  a  sub-  etc.,  R.  Co.,  i  S.  Dak.  455. 
stantial  right  and  did    not  determine  Wisconsin.  —  See   Mead   v.    Walker, 
the  action  or  prevent  a  judgment  there-  15  Wis.  499;  Eldred  v.  Becker,  60  Wis. 
in,  and  the  appeal  was  dismissed.     See  43,   and  Knorr  v.  Home  Ins.'  Co.,  25 
also  Ulster  County  Sav.  Inst.  v.  New  Wis.    143,    where   appeals  were  enter- 
York   Fourth  Nat.  Bank,   (Supm.    Ct.  tained    from   orders   denying  applica- 
Gen.  T.)  8  N.  Y.  Supp.   164;  Bell  v.  tions  for  removal. 

Dix,   49   N.   Y.  237.     But  compare  De  2.  California. — Tripp  c^.  Santa  Rosa 

Camp  V.  New  Jersey  Mut.  L.  Ins.  Co.,  St.  R.  Co.,  69  Cal.  631;  Brooks  v,  Cal- 

2  Sweeny  (N.  Y.)  486  derwood,  19  Cal.  125;  Hopper  v,  Kalk- 

In  Stevens  v.  Phoenix  Ins.  Co.,  41  N.  man,  17  Cal.  517. 

Y.  149,  it  was  held  that  the  defendant  Illinois.  —  Burson  v.  National  Park 
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(3)  0/ Miscellaneous  Orders,  — Under  various  statutes  it  has 
been  held  that  an  order  refusing  to  vacate  an  order  denying  a 
petition  for  removal,*  or  an  order  denying  a  motion  to  stay  fur- 
ther proceedings  after  the  filing  of  a  petition  and  bond  for 
removal,'  is  not  appealable;  and  on  the  other  hand  that  an 
appeal  lies  from  an  order  refusing  to  vacate  an  order  of  removal,' 
from  an  order  vacating  an  order  of  removal,*  or  from  an  order 
denying  leave  to  withdraw  a  petition  for  removal.* 

c.  Supersedeas  or  Stay  of  Proceedings.  —  If  the  peti- 
tion and  bond  for  removal  were  sufficient  ta  accomplish  the  pur- 
pose, no  appeal  from  an  order  of  removal  can  operate  to  prevent 
the  jurisdiction  of  the  federal  court  from  attaching  to  the  cause.* 

Bank,  40  Ind.  173,  on  the  ground  that  the  question  of  its  removal  is  decided 

"  such  refusal  is  in  no  sense  a  final  in  the  federal  court,  for  the  technical 

order  or  judgment."  reason  that  such  order  does  not  deter- 

Louisiana.  —  Bodenheimer's  Succes-  mine  the  action  nor  affect  the  substan- 

sion,  35  La.  Ann.  1033,  on  the  ground  tial  rights  of  the  parties." 

that  the  order '*  is  an  interlocutory  de-  New    York.  —  As  to  review  by   the 

cree  which  cannot  work  irreparable  in-  Court  of  Appeals,  see  the  preceding 

jary"   and  "its  effect  is    merely  to  note. 

retain  the  case  in  the  court  in  which  it  1.  Tripp  v.  Santa  Rosa  St.  R.  Co., 

was  presented;"  State  v.  Judge,  23  La.  69  Cal.  631. 

Ann.  29;  Rosenfield  v,  Adams  Express  2.  Bell  v.  Dix,  49  N.  Y.  232,  on  the 
Co.,  21  La.  Ann.  233;  Stale  v.  Judge,  ground  that  it  does  not  affect  a  sub- 
15  La.  Ann.  336;  New  Orleans  v.  Shep-  stantial  right,  and  that  an  order  grant- 
herd,  9  La.  Ann.  241;  Baron  v.  Kings-  ing  the  motion  would  be  a  mere 
land,  5  La.  378;  Higgins  v.  M'Micken,  expression  of  opinion.  Compare  ]oTi^% 
6  Mart.  N.  S.  (La.)  712;  Ralph  v.  Clai-  v,  Foster,  61  Wis.  25. 
borne,  2  Mart.  (La.)  176.  8.  Trester  v.  Missouri  Pac.   R.  Co., 

Mass€uhusetts,  —  Ellis    v.     Atlantic,  23  Neb.  247,  holding  that  it  affected  a 

etc.,  R.  Co.,  134  Mass.  340.  substantial  right  and  prevented  a  judg- 

Minnesota.  —  St.       Anthony       Falls  ment,  within  the  meaning  of  Civ.  Code 

Water-power    Co.   v.   King    Wrought-  Neb.,  §  518;  Rosenfield  v.  Condict,  44 

iron   Bridge  Co.,  23  Minn.  186,  where  Tex.  466,  holding,  however,  that  if  the 

the    court  said:    "The  order  of  the  ruling  of  the  court  was  correct,  it  will 

court   below  refusing  to  transfer  the  not  be  reversed  because  the  court  as- 

cause    to    the   United    States    Circuit  signed  a  wrong  reason  therefor. 

Court  does  not  come  within  any  of  the  In  New   York  a  special  term  order 

subdivisions  of  Gen.   Stat.,  c.  86,  §  8  denying  a  motion  to  vacate  an  order 

[now  Gen.  Stat.  1894,  §  6140],  and  is  of  removal  is  appealable  to  the  general 

not  appealable."     One  of  the  subdivi-  term  (appellate  division).     Bushnell  fr. 

sions  above  mentioned  provides  for  an  Parker,  (Supm.  Ct.  Gen.  T.)  37  N.  Y. 

appeal  "  from  an  order  which  in  effect  St.  Rep.  298;    Chamberlain  v.  Ameri- 

determines  the  action  and  prevents  a  can  Nat.  L.,  etc.,  Co.,  11   Hun  (N.  Y.) 

judgment  from  which  an  appeal  might  370. 

be    taken."     Compare    Stinson    v.   St.  4.  Southern  R.  Co.  v.  Hudgins,  (Ga. 

Paul,  etc.,  R.  Co.,  20  Minn.  446;  But-  1899)  33  S*  ^*  ^^P*  44^:    Wickham  v. 

terfield   v.  Home  Ins.  Co.,    14  Minn.  Wickham,  20  Hun  (N.  Y.)  239;  Bristol 

310.  ft.  Chapman,  (Supm.  Ct.  Gen.  T.)  34 

Nevada,  —  State   v.   Curler,   4    Nev.  How.  Pr.  (N.  Y.)  140. 

445,  citing  the  Practice  Act,  §  285,  and  5.  Wadleigh   v.   Standard    L.,    etc., 

following  California  cases  above  cited  Ins.  Co.,  76  Wis.  439,  holding  that  the 

in  this  note.  order  affected  a  substantial  right. 

New  Jersey.  —  See    National    Union  6.  EUerman  v.  New  Orleans,  etc.,  R 

Bank  v.  Dodge,  42  N.  J.  L.  319,  where  Co.,  2  Woods  (U.  S.)  120,  where  the 

the  court  said:  "  It  is  doubtful  whether  plaintiff,  in  a  cause  wherein  an  order 

an  appeal  will  lie  from  an  order  stay-  of  removal  had  been  made  by  the  state 

lag  the  proceedings  in  the  suit,  until  court  of  Louisiana,  took  a  suspensive 
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But  the  state  court  should  desist  from  further  proceedings  pend- 
ing an  appeal  from  an  order  denying  a  petition  for  removal.* 

d.  Review  After  Final  Judgment.  —  In  most  cases  an 
order  denying  a  petition  for  removal  is  reviewed  on  error  or 
appeal  after  final  judgment  or  decree  in  the  cause.*  Error  in 
denying  a  petition  for  removal  cannot  be  assigned  by  a  codefend- 
ant  who  did  not  join  in  the  petition  for  removal.*  If  the  federal 
Circuit  Court  remands  the  cause  and  the  state  court  thereupon 
proceeds  to  final  judgment,  the  action  of  the  federal  court  is  not 
reviewable  in  a  higher  state  court  on  appeal  or  error.* 

e.  Exceptions  and  Record  on  Appeal  —  Keeenity  of  szoept- 

lug  and  Fresorrlng  Ezoeptlon.  —  In  some  of  the  states  it  is  held  that 
no  exception  need  be  taken  or  saved  to  a  ruling  denying  a  peti- 
tion for  removal  in  order  to  present  the  question  for  review  on 
appeal  from  or  error  to  the  final  judgment,*  and  this  appears  to 
be  the  sounder  doctrine.*  However,  the  contrary  doctrine  is 
upheld  by  other  of  the  state  courts,''  and  it  is  certainly  the  general 

appeal  from  the  order,  and  then  unsuc-  removal,  the  court  said:     *'  Inasmuch 

cessfully  contended  in  the  federal  court  as   it  has   been   ruled   by   the  United 

that  the  latter  had  no  power  to  proceed  States   Supreme   Court    that  in  cases 

until  the  appeal  was  determined.     See  subject  to  removal  the  record  stands 

also  Akerly  v.  Vilas,  i  Abb.  (U.  S.)  284.  practically  entitled  to  be  removed  when 

The  decision  of  the  court  is  incontro-  a  petition  has  been  filed  and  asatisfac- 

veriibly  sound,  since  no  state  statutes  tory  bond  given,  we  are  disposed  to 

can  prevent  a  removal  (see  j«/ra,  p.  162),  consider  that  if  all  this  appears  in  any 

and  a  removal  does  not  depend  upon  responsible  way  on  the  record  a  writ  of 

an  order  of  the  court  (see  supra^  p.  347).  error  might   bring  it  up  without  a  for- 

1,  State  I'.  Port  Royal,  etc.,  R.  Co.,  mal  bill  of  exceptions." 

45  S.  Car.  470,  holding,  however,  in  In  Miller  v.  Sunde,  i  N.  Dak.  i,  on 

that  case,  which  *'  must  not  be  drawn  appeal  from  a  judgment  tendered  after 

into  a  precedent,'*  that,  the   case  not  denial  of  a  petition  for  removal  which 

being  removable,  it  was   not  a   fatal  the  Supreme  Court  pronounced  suffi- 

error  to  proceed  to  judgment  on  the  cient  to  divest  the  trial  court  of  juris- 

merits  notwithstanding  the  appeal.  diction,  Corliss,  C,  J.,  said:      "  It  is 

3.  On  Appeal  from  Befusal  to  Vacate,  immaterial  whether  the  appellant  is  in 

—  In  Tripp  z'.  Santa  Rosa  St.  R.  Co.,  a   position   to   raise    this  question    of 

69  Cal.  631,  it  was  held  that  an  order  jurisdiction.     This  court  will  reverse 

denying  a   petition   for   removal   was  a  judgment  shown  by  the  record  to  be 

not    reviewable    on    appeal    from    an  void  although  the  point  is  not  raised 

order  refusing  to  set  aside  a  judgment  at  all/* 

of  dismissal  on  the  merits,  and  that  the  6.  See'  Kanouse  v.  Martin,  15  How. 

appeal  should  have  been  taken  from  (U.  S.)  198,  explained  in   Pennsylvania 

the  judgment  of  dismissal,  in  order  to  Co.  v.  Bender,  148  U.  S.  261. 

render  the  order  reviewable.  7.  Peirce    v.    Walters,    164  111.   562; 

3.  Danville  Banking,  etc.,  Co.  7'.  Singleton  v.  Boyle,  4  Neb.  415,  where 
Parks,  88  111.  170;  Washington,  etc.,  the  court  said:  '*  On  suggestion  of 
R.  Co.  V.  Alexandria,  etc.,  R.  Co.,  19  diminution  of  record  several  matters 
Gratt.  (Va.)  608.  are  brought  before  us  which  can  have 

4.  Lewis  V.  Weidenfeld,  114  Mich,  no  bearing  whatever  upon  the  case. 
^^\,  following  Missouri  Pac.  R.  Co.  v.  Several  certificates  from  the  clerk  of 
Fitzgerald,  160  U.  S.  556.  the  Circuit  Court  of  the  United  States 

5.  Little  Rock,  etc.,  R.  Co.  v.  Ire-  for  the  District  of  Nebraska  are  pro- 
dell,  50  Ark.  388.  duced  to  show  that  before  the  judg- 

In  Schwab  v.  Coots,  48  Mich.  116,  ment  was  rendered  the  case  had  been 
which  was  a  writ  of  error  to  a  final  removed  to  that  court  and  that  the 
judgment  after  denial  of  a  petition  for    District  Court  was   thereby  ousted  of 
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practice  to  take  and  preserve  an  exception  to  the  order  of  the 
court.*  No  exception  is  necessary  where  the  appeal  is  taken 
directly  from  the  order  granting  or  refusing  to  grant  the  petition 
for  removal,*  except  perhaps  where  the  appellant  seeks  to  review 
the  ruling  of  the  court  on  the  sufficiency  of  the  bond.' 

Beoord  on  AppeoL  —  At  any  rate,  error  should  in  some  way  be 
made  to  appear  in  the  record.*  If  the  record  on  appeal  or  error 
after  final  judgment  on  the  merits  does  not  show  that  the  peti- 
tion and  bond  for  removal   filed  in  the  court  were  called  to  its 

its  jarisdictton  over  it.     Bat  these  cer-  denying  a  petition  for  removal  to  the 

tificates  form  no  part  of  the  record,  and  federal  court.     Occam  Co.  v,  A.  Sl  W. 

we  cannot  consider  them.     If  it  were  Sprague  Mfg.  Co.,  35  Conn.  496. 

desired  to   bring  the   question   of   re-  1.  See  Yoangv.  Oakes,  i04Ga.62;  At- 

moval  before  this  court,  the  steps  taken  las  Mat.  Ins.  Co.  v.  Byrus,  45  Ind.  134; 

to'obtain  it  and  the  action  of  the  Dis-  Combs  «/.  Nelson,  91  Ind.  125;  Goodnow 

trict  Court  ihereon  should  have  been  v.  Litchfield,  67  Iowa  694;    Bixby  v, 

preserved  by  a  proper  bill  of  excep-  Blair,  56  Iowa  418;    Tread  way  v.  Chi- 

tions.     The  court  below  having  had  cago,  etc.,  R.  Co.,  21  Iowa  354;  Echols 

jurisdiction  both  of  the  subject-matter  v.  Smith,  (Ky.   1897)   42    S.  W.   Rep. 

and  of  the   parties,  and    there   being  538;     Howland    Coal,    etc.,  Works  v. 

nothing  in  the  record  to  overcome  the  Brown,    13   Bush   (Ky.)  684:     Craven 

presumption  of  its  entire  validity,   it  v.   Turner,   82   Me.    385;    Schwab    v, 

must  be  affirmed."     In  Peirce  v,  Wal-  Coots,   48   Mich.    116;     Herryford    v, 

ters,  164  111.  562,  the  court  said:    **  It  iEina  Ins.  Co.,  42  Mo.   153;    Meadow 

is  first  insisted  the  court  below  erred  Valley  Min.  Co.  v.  Dodds,  7  Nev.  145; 

in  refusing  to  transfer  the  cause  to  the  Wheeler  v.  Liverpool,  etc.,   Ins.  Co., 

federal  court.     That    question   is   not  60  N.  H.  456;    Stebbins  v.  Lancashire 

presented   by  this  record  for  oar  deci-  Ins.   Co.,   59   N.    H.   414;    Preston   v, 

sion,  the  bill  of  exceptions  containing  Travellers'    Ins.    Co.,    58    N.   H.   76; 

no  motion  for  such  removal,  affidavit,  Herndon  v.  Lancashire  Ins.  Co.,  107  N. 

or  bond;    neither  does  it  appear  that  Car.  192;  Railway  Pass.  Assur.  Co.  r. 

any  exception  was  taken  to  the  denial  Pierce,    27    Ohio  St.    156;    Baltimore, 

ol   the  motion."     See  further,  to   the  etc.,  R.  Co.  v,  Cary,  28  Ohio  St.  2ii; 

point    that    the    question    should    be  Erie  R.  Co.  z/.  Stringer,  32  Ohio  St.  468; 

presented  by  a  bill  of  excep.tions  or  Phoenix    L.    Ins.    Co.    v,    Saettel,   33 

otherwise  in  the  record.  Wabash,  etc.,  Ohio  St.  279;  Bates  v.  Baltimore,  etc., 

R.  Co.   z\  People,   io6  111.   652;  Mer-  R,   Co.,   39  Ohio  St.  159;    Baltimore, 

chants'  Despatch  Transp.  Co.  v.  Joest-  etc..  R.  Co.  v,  Noell,  32  Gratt.  (Va.)397, 

ing,  89  111.  152:    Hartford  F.  Ins.  Co.  2.  Trester  v.  Missouri   Pac.  R.  Co., 

V.    Vanduzor,    49     111.    489;     Empire  23  Neb.  246.     See  also  Ellis  v.  Atlantic, 

Transp.  Co.  v.  Richards,  88  111.  405;  etc.,  R.  Co.,  134  Mass.  339. 

People  V,  Superior  Ct.,   34    111.   357;  8.  See  Ellis  v.  Atlantic,  etc.,  R.  Co., 

Coeur  D'Alene  R.,  etc.,  Co.  v.  Spald-  134  Mass.  341 ;   Stone  v,  Sargent,  129 

ing,  (Idaho   1898)  53   Pac.    Rep.   107;  Mass.  512;  Schwab  v.  Coots,  48  Mich. 

Stone  V,  Sargent,  129  Mass.  512;  Tres-  116. 

ter  V.  Missouri  Pac.  R.  Co.,  23  Neb.  4,  Thus,    in    Schwab  v.   Coots,    48 

246;    State    V,    Curler,    4    Nev.    447;  Mich.  116,  a  writ  of  error  to  an  order 

Shelby  v.  Hoffman,  7  Ohio  St.  455.  denying  a  petition  for  removal,  there 

In  Gonneeticat,  where  after  the  report  was  no  objection  or  exception  to  the 

of  a  committee  the  case  was  reserved  negative    action    of    the    court,    and 

by  the  Superior  Court  for  the  advice  of  the    record    did     not    show    on   what 

the  Supreme  Court  upon  '*  the  ques-  ground   the  denial    was    based.     The 

tions  arising  upon  said  report,  and  also  Supreme  Court  therefore  assumed  in 

[on]  the  question  what  order  or  decree  favor  of  the  ruling  of  the  trial  court 

should,    upon   the   facts   contained   in  that  the  bond  for  removal  was  regarded 

said  report,  be  made  in  said  cause,"  the  as  insufficient.     Compare  as  to  the  rec- 

Supreme  Coart  refused  to  consider  an  ord  on  appeal,  Kanouse  v.  Martin,  15 

alleged  error  in  a  ruling  of  the  Superior  How.  (U.  S.)  198,  explained  in  Pennsyl- 

Court  at  an  earlier  stage  of  the  case  vania  Co.  v.  Bender,  148  U.  S.  261. 
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attention  and  its  action  thereon  invoked,  there  is  no  assignable 
error  connected  with  the  removal  proceedings.* 

/.  Presumptions  on  Appeal.  —  On  appeal,  the  ruling  of  the 
court  is  presumed  to  have  been  correct  where  error  is  not  affirma- 
tively shown  by  the  record.*  Thus,  if  the  bond  for  removal  is 
sufficient  upon  its  face,  the  appellate  court  cannot  assume  that 
the  denial  of  a  petition  for  removal  was  based  on  the  insufficiency 
of  the  sureties.* 

g.  Judgment  and  Order  of  Remand  —  AflrmanM.  —  If  the 

order  granting  or  denying  a  petition  for  removal  is  pronounced 
correct  and  no  other  error  is  assigned,  there  is  ordinarily  a  judg- 
ment simply  of  affirmance,*  but  sometimes  the  appeal  or  writ  of 
error  is  dismissed  for  want  of  jurisdiction  thereof.* 

Berertal  and  Order  of  Semand.  —  If  an  order  of  removal  is  reversed 
the  court  below  is  directed  to  proceed  as  if  no  order  had  been 
made.*  The  reversal  of  the  order  of  removal  will  not  affect  the 
jurisdiction  of  the  federal  court  if  the  latter  court  decides  that  it 
acquired  jurisdiction  by  the  removal.''  If  an  order  denying  a 
petition  for  removal  is  declared  erroneous  the  reversal  is  accom- 
panied with  a  direction  in  substance  to  enter  an  order  of  removal 
and  proceed  no  further  in  the  cause  unless  jurisdiction  thereof 
shall  be  lawfully  restored.*    On  appeal  from  a  judgment  on  the 

1.  Home  Ins.  Co.  v.  Curtis,  3a  Mich.  6.  Hall  v,  Ricketts,  9  Bush  (Ky.)  372; 
402.  Duncan  v,  Hampton,  i2Marl.  (La.)  97; 

2.  Singleton  v.  Boyle,  4  Neb.  415.  Beebe  v,  Armstrong,  11  Mart.  (La.) 
See  generally  article  Appeals,  vol.  2,  442;  Townsend  v,  Sykes,  38  La.  Ann. 
p.  420  ff  sff.  411;    Setzer  v,   Douglass,  91  N.  Car. 

8.  Taylor  v.  Shew,  54  N.  Y.  75;  Mix  430;  Meckev.  Valleytown  Mineral  Co., 

V,  Andes  Ins.  Co.,  74  N.  Y.  57;  Wins-  122  N.  Car.  798. 

low  V,  Collins,  no  N.  Car.  121.     Com-  In  Friese  v.   Homeopathic  Mut.   L. 

pare  Schwab  v.  Coots,  48  Mich.  116.  Ins.  Co.,   107  Pa.  St.  134,  an  order  of 

4.  See  for  instance  New  York  L.  Ins.  removal  was  granted  on  a  petition  filed 
Co.  V.  Best,  23  Ohio  St.  114;  State  v.  after  judgment  and  a  provisional  or- 
Southern  Pac.  Co..  23  Oregon  434.  der  opening  it  upon  conditions.    The 

5.  See  Crane  v.  Reeder,  35  Mich,  plaintiff  filed  a  praecipe  for  a  fi.  fa., 
147;  Forncrook  Mfg.  Co.  v.  E.  T.  Bar-  which  the  court  declined  to  issue,  and 
num  Wire,  etc..  Works,  54  Mich.  556.  a  rule  to  show  cause  against  the  clerk 

It  was  remarked  in   Ulster  County  was  discharged.     On  error  the  order 

Sav.  Inst.  V.  New  York  Fourth  Nat.  discharging  the  rule  was  reversed  and 

Bank,   (Supm.   Ct.   Gen.   T.)  8  N.  Y.  the  rule   made  absolute,  it  appearing 

Supp.  164,  that  if  an  order  of  removal  that  the  cause  was  not  removable, 
was  correct  and  regular  there  would        7.  Chicago,  etc.,  R.  Co.  v.  Whitton, 

be  no  jurisdiction  of  an  appeal.  13  Wall.  (U.  S.)  275. 

In  Richardson  v.  Jenks,  56  Ohio  St.        8.  Atlas  Mut.  Ins.  Co.  v.  Byrus,  45 

422,  a  defendant  in  attachment,  having  Ind.  133;  Western  Union  Tel.  Co.    v, 

filed  a  sufficient  petition  for  removal,  Dickinson,  40   Ind.  446;    McCormick 

moved   to  discharge   the  attachment,  v.  Humphrey,  27   Ind.  144;    Sharp  v. 

which   was    denied   by    the  Court  of  Gutchcr,   74  Ind.   364;    Van   Horn  v. 

Common  Pleas,  and  the  order  of  that  Litchfield,    70     Iowa     13;    Treadway 

court  was  affirmed  by  the  Circuit  Court  r.  Chicago,  etc.,  R.  Co.,  21  Iowa  362; 

on  a  petition  in  error.     A  petition  in  Garrett  v,  Bonner,  30  La.  Ann.  1306; 

error  to  reverse  the  judgment  of  the  Rosenfield  v.  Adams  Express  Co.,  21 

Circuit  Court  was  dismissed  on  over-  La.   Ann.   234;    Hill  r.  Henderson,  6 

ruling  a  demurrer  to  an  answer  setting  Smed.   &  M.   (Miss.)  357,  where*  the 

up  the  removal  proceedings.  court  was  ordered  to  transfer  the  cause 
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merits  after  erroneously  refusing  to  grant  a  petition  for  removal 
the  appellate  court  will  reverse  the  judgment  without  examining 
into  the  merits  of  the  case.  * 

h.  Proceeping  on  Mandate  in  Court  Below.  —  After 
reversal  of  judgment  and  remand  with  instructions  to  order  a 
removal,  if  the  successful  appellant  does  not  file  a  sufficient  bond 
as  directed  in  the  order  of  remand,  the  court  below  may  proceed 
as  if  there  had  been  no  application  for  removal.* 

45.  Beview  by  United  States  Supreme  Court  on  Error  to  State  Court 
—  Jvriidiotioii  to  Beview.  —  If  the  state  court  proceeds  to  judgment 
notwithstanding  a  removal  or  attempted  removal,  its  ruling  in 
retaining  the  case  is  reviewable  by  the  United  States  Supreme 
Court  on  error  to  the  final  judgment  or  decree  •  of  the  highest 
state  court  in  which  a  decision  could  be  had.*  If  the  state  court 
and  the  federal  Circuit  Court  go  to  judgment  respectively,  each 
judgment  is  open  to  revision  by  the  federal  Supreme  Court  in  the 

on  the  petitioner's  entering  into   the  well  upon  a  court  of  appellate  as  of 

required   bond  with  sufficient  surety;  original  jurisdiction. 

Stanley  v.  Chicago,  etc.,  R.  Co.,  62  Mo.  (^der  of  Bemoval by  Appellate  Court.  — 

Sii,  where  the  judgment  was  reversed  In  New   York^  where  an  order  of  the 

**  and  the  cause  remanded  with  instruc-  special    term   denying  an   application 

tions  to  enter  an  allowance  of  the  peti-  for  removal  is  reversed  on  appeal  by 

tion  of  the  defendant  for  the  removal  the  general  term  (nov^*  appellate  divi- 

of  the  cause  to  the  Circuit  Court  of  the  sion),   the  order  of  removal   may  be 

United  States  for  the  Western  District  made  in  the  appellate   tribunal.     See 

of  Missouri,  nunc  pro  tunc; "  Merriam  Jones    v,   Seward,   41    Barb.    (N.    Y.) 

V.  Dunbar,   11  Neb.  208;  Winslow  v,  2^2. 

CoUins,  no  N.  Car.  122;  Erie  R.  Co.  1.  Stanley  tf,  Chicago,  etc.,  R.  Co., 

V,  Stringer,  32  Ohio  St.  476;    Phoenix  62  Mo.  511. 

L.  Ins.  Co.  V.  Saettel,  33  Ohio  St.  283;  2.  Hill  v,  Henderson,  i3Smed.  &  M. 

Koshland  v.  National  F.  Ins.  Co.,  31  (Miss.)  688. 

Oregon  205;  Building,  etc.,  Assoc.  3.  Only  After  FinalJndgmeiit. — Where 
t'.  Cunningham,  92  Tex.  155;  McKee  t/.  the  state  court,  before  proceeding 
Brooks,  64  Tex.  258;  Feibleman  v.  Ed-  further  in  the  cause,  reserved  the 
monds,  69  Tex.  340;  Rathbone  Oil  question  arising  on  a  petition  for  re- 
Tract  Co.  V.  Rauch,  5  W.  Va.  84,  where  moval  for  the  decision  of  the  Supreme 
the  judgment  was  reversed  "  and  the  Court  of  the  State,  and  the  latter  dis- 
cause  remanded  with  instructions  to  missed  the  petition  and  remanded  the 
the  court  below  to  send  it  to  the  Cir-  case  with  directions  to  proceed  therein, 
cuit  Court  of  the  United  States  for  it  was  held  that  there  was  not  yet  a 
trial,  if  the  defendant  shall  desire  il,  final  judgment  reviewable  on  error  by 
and  the  facts  shall  again  appear  in  the  the  United  States  Supreme  Court, 
court  below  as  they  appear  in  the  rec*  Kimball  v.  Evans,  93  U.  S.  320.  See 
ord  here;"  Rece  v,  Newport  News,  also  Tripp  z/.  Santa  Rosa  St.  R.  Co.,  144 
etc.,  Co.,  32  W.  Va.  173.  U.  S.  126. 

In   Holden  v.  Putnam  F.   Ins.  Co.,  4.  Rev.  Stat.   U.  S.,  §  709;  Missouri 

46   N.  Y.  5,  the  court  said  that  if  on  Pac.   R.  Co.  v,  Fitzgerald,   160  U.  S. 

appeal    from    the    final    judgment    it  556;  Galveston,  etc.,  R.  Co.  v.  Texas, 

appeared  that  a  petition  for  removal  170  U.  S.  226;    Murray  v.  Louisiana, 

was  erroneously  denied,  the  judgment  163  U.  S.  loi;  Smith  i'.  Mississippi,  162 

could  not  be  affirmed,  and  it  was  inti-  U.  S.  592;  Gibson  v.  Mississippi,   162 

mated  that  the  appeal  would  be  sus-  U.  S.  565;  Oregon  Short  Line,  etc.,  R. 

pended  or  dismissed^  leaving  the  party  Co.  v,.  Skottowe,  162  U.  S.  490;  Stone 

to  pursue  his   rtmedy  in  the   federal  v.  South  Carolina,  117  U.  S.  430;  Bal- 

court,  on  the  theory  that  the  mandate  timore,  etc.,  R.  Co.  v,  Koontze,  104  U. 

of  the  Act  of  Congress  to  "  proceed  no  S.  5:  Kanouse  v,  Martin,  15  How.  (U. 

further  in  the  cause  "  is  obligatory  as  S.)  198. 
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appropriate  mode.^  But  if  after  removal  the  state  court  awaits 
the  action  of  the  federal  Circuit  Court,  and  the  latter  remands 
the  cause,  which  thereupon  proceeds  to  final  judgment  in  the 
state  court,  the  action  of  the  Circuit  Court  in  remanding  the 
cause  is  not  reviewable  by  the  United  States  Supreme  Court  on 
error  to  the  judgment  of  the  state  court.* 

Aiiignment  of  Error.  —  Though  the  case  was  removable  there  is  no 
assignable  error  if  no  application  for  removal  was  made,'  and  a 
defendant  who  did  not  join  in  the  application  for  removal  cannot 
assign  as  error  the  action  of  the  state  court  in  denying  an  appli- 
cation for  removal  by  other  defendants.* 

Tlie  Transerlpt  of  the  Seoord  must  show  the  facts  necessary  to  sup- 
port the  assignment  of  error,  and  if  omissions  in  that  behalf  are 
not  supplied  by  certiorari,  the  writ  of  error  will  be  dismissed.* 

Judgment  and  Mandate.  —  If  the  action  of  the  court  in  refusing  to 
remove  the  cause  is  pronounced  correct,  the  judgment  is  affirmed 
without  examining  the  merits  where  no  other  federal  question  is 
involved.*  If  it  is  pronounced  erroneous,  the  judgment  will  be 
reversed  and  the  cause  remanded  with  directions  to  reverse  the 
original  judgment  and  transmit  the  case  to  the  court  where  it 
originated  with  instructions  to  vacate  all  orders  and  judgments 
made  subsequently  to  the  filing  of  the  petition  for  removal  and 
to  proceed  no  further  until  its  jurisdiction  is  restored.'' 

46.  Appeal  or  Error  in  Federal  Courts—^.  Appealability  of 
Orders  and  Review  of  Final  Judgment.  —  Prior  to  the 
passage  of  the  Act  of  Congress  of  March  3,  1875,  ^^  appeal  or 
writ  of  error  would  not  lie  to  review  an  order  of  the  Circuit 
Court  remanding  a  suit  which  had  been  removed,  since  such  an 

!•  Removal  Cases,   100  U.  S.  457;  moval.'*    Sinclair  v.   Pierce,   50  Fed. 

Missouri  Pac.  R.  Co.  v.  Fitzgerald,  160  Rep.  852. 

U.  S.  556.  8.  Northern  Pac.  R.  Co.  v,  Austin, 

2.  Missouri  Pac.  R.  Co.  v,  Fitzgerald,  135  U.  S.  315. 

160  U.  S.  556,  the  efifect  of  which  de-  4.  Merchants'  Cotton  Press,  etc.,  Co. 

cision  is  that  an  order  of  the  Circuit  v.  Insurance  Co.  of  North  America,  151 

Court  remanding  a  cause  is  final  and  U.  S.  387. 

conclusive  so  that  it    cannot    be  re-  5.  Goodenough  Horseshoe  Mfg.  Co. 

viewed  either  directly  or  indirectly  by  v.  Rhode  Island  Horseshoe  Co.,  24  U. 

the    United    States    Supreme    Court.  S.  (L.  ed.)  368. 

But  in  the  same  case  it  was  remarked  6.  Manning  v.  Amy,   140  U.  S.  137; 

that  if  the  application  for  removal  was  Kansas  City,  etc.,  R.  Co.  v.  Daughtry, 

on  the  ground  of  a  federal  question  in-  138  U.  S.  298;  Gregory  v.  Hartley,  113 

volved,  and  the  state  court,  after  re-  U.S.  742;  Phoenix  Ins.  Co.  f .  Pechner, 

mand  from  the  federal  court,  should  95  U.  S.  183. 

decide  such  question  against  the  claim-  7.  Baltimore,  etc.,  R.  Co.  v.  Koontz, 

ant,   the  judgment  would  be  open  to  J04  U.  S.  5;  New  Orleans,  etc.,  R.  Co. 

revision  "  irrespective  of  the  ruling  of  v,  Mississippi,  102  U.  S.  135;  Southern 

the  Circuit  Court  in  that  regard  in  the  Pac.   R.  Co.  v.  California,  118  U.  S. 

matter  of  removal."  113;  Carson  t^.^  Hyatt,   118  U.  S.  279; 

*' If  a  motion  to  remand  is  heard  in  a  National   Steamship  Co.  v,  Tugman, 

United  States  Circuit  Court,  and* there  106  U.  S.  118;  Removal  Cases,  100  U. 

allowed,  the  result  is  conclusive  in  all  S.  457;  Gordon  v.  Longest,  16  Pet.  (U. 

courts,  and  terminates  the  controversy  S.)  97. 

as  to  the  right  or  regularity  of  re-  Constmotion  and  Efbot  of  Xaadato.  — 
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order  was  not  a  final  order  or  decree.*  By  the  act  last  men- 
tioned it  was  provided  that  the  order  of  the  Circuit  Court 
remanding  the  cause  should  be  **  reviewable  by  the  Supreme 
Court  on  writ  of  error  or  appeal,  as  the  case  may  be,"  without 

regard  to  the  amount  involved.*  But  this  provision  was  expressly 
repealed  by  the  Act  of  1887- 1888,  which  also  provides  that  "  no 
appeal  or  writ  of  error  from  the  decision  of  the  Circuit  Court 
so  remanding  such  cause  shall  be  allowed;"  '  nor  can  the  order 

See  National  S.  S.  Co.  v.  Tugman,  82  Guroee  v,   Patrick  County,  137  U.  S. 

Fed.  Rep.  246.  141;    Sherman  v,  Grinnell,   123  U.  S. 

1.  Chicago,  etc.,  R.  Co.  v,  Wiswali,  679;  Birdseye  v.  Schaeffer,  140  U. 
33  Wall.  (U.  S.)  507,  holding  that  the  S.  117;  Joy  r.  Adelbert  College.  146  U. 
remedy  was  by  mandamus  to  compel  S.  355;  Richmond,  etc.,  R.  Co.  v.  Thou- 
the  Circuit  Court  to  hear  and  decide;  ron,  134  U.  S.  45;  McLish  v,  Ro£f,  141 
Babbitt  v,  Clark,  103  U.S. 609;  Turner  U.S.  661;  Chicago,  etc.,  R.  Co.  r.  Rob- 
V.  Farmers'  L.  &  T.  Co.,  106  U.  S.  555;  erts,  141  U.  S.  690;  McCormick  Har- 
Exp,  Hoard,' 105  U.  S.  579.  vesting  Mach.  Co.  v,  Walthers,  134  U. 

2.  There  were  sixty  cases  carried  to  S.  44;  Graves  v,  Corbin,  132  U.  S.  571; 
the  Supreme  Court  under  this  provi-  Chicago,  etc.,  R.  Co.  v.  Gray,  131  U. 
sion,  beginning  with  Hoadley  v.  San  S.  396. 

Francisco,  94  U.  S.  4,  and  ending  with  Cvtifloata   of  Diviiioii.  —  Nor  is  the 

Rosenbaum  v,  Bauer,  120  U.  S.  450.  order  of  remand  reviewable  on  direct 

By  th«  Aet  of  Feb.  26,  1889  (25  U.  S.  appeal  or  error  under  Rev.  Sut.  U.  S., 
Stat,  at  L.  693,  c.  236),  since  repealed,  §  693,  on  account  of  a  certificate  in  the 
it  was  provided  that  in  all  cases  where  record  of  the  judges  holding  the  court, 
a  final  judgment  or  decree  should  be  that  their  opinions  were  opposed  upon 
rendered  in  a  Circuit  Court  of  the  the  question  of  remanding,  for  the 
United  States  in  which  there  was  a  order  is  still  not  a  final  judgment, 
question  involving  the  jurisdiction  of  Morey  v,  Lockhart,  123  U.  S.  56. 
the  court,  the  party  against  whom  the  EfTeot  on  Pending  Cases.  —  Section  6 
judgment  or  decree  was  rendered  of  the  Act  of  1887-1888  was  accompa- 
should  be  entitled  to  an  appeal  or  writ  nied  by  the  proviso  that  "  this  act  shall 
of  error  without  reference  to  the  not  afifect  the  jurisdiction  over  or  dis- 
amount  of  such  judgment  or  decree,  position  of  any  suit  removed  from  the 
but  where  it  did  not  exceed  the  sum  of  court  of  any  state,  or  suit  commenced 
five  thousand  dollars  the  question  of  in  any  court  of  the  United  States,  be- 
jurisdiction  should  alone  be  review-  fore  the  passage  hereof  except  as  other- 
able.  In  order  to  give  jurisdiction  to  wise  expressly  provided  in  this  act." 
the  Supreme  Court  it  was  not  essential  This  proviso  was  construed  to  relate 
that  a  question  of  jurisdiction  should  only  to  the  jurisdiction  of  the  United 
have  been  raised  in  the  Circuit  Court  States  Circuit  Courts,  and  applying  the 
if  it  was  apparent  of  record.  Mat-  f^eneral  rule  that  if  a  law  conferring 
tingly  V.  Northwestern  Virginia  R.  jurisdiction  is  repealed  without  any 
Co.,  158  U.  S.  53.  But  in  Richmond,  reservation  as  to  pending  cases,  all 
etc.,  R.  Co.  V,  Thouron,  134  U.  S.  45,  such  cases  fall  with  the  law,  the  effect 
it  was  held  that  a  remanding  order  of  the  repeal  of  the  provisions  of  the 
was  not  a  final  judgment  or  decree  Act  of  1875  allowing  a  writ  of  error  to 
within  the  terms  of  the  act  and  that  the  Supreme  Court  was  held  to  be  that 
the  Supreme  Court  had  no  jurisdiction  the  Supreme  Court  had  no  power  to  re- 
to  review  it.  view  on  appeal  or  writ  of  error  an  order 

8.  Act  of  1887-1888,  24  U.  S.  Stat,  at  of  the  Circuit  Court  remanding  a  cause 
L.  553»  c.  373;  25  U.  S.  Stat,  at  L.  435,  to  a  state  court,  where  it  was  com- 
c.  866.  For  cases  enforcing  this  pro-  menced,  removed,  and  remanded  after 
vision,  see  Missouri  Pac.  R.  Co.  v,  the  Act  of  1887-1888  went  into  effect. 
Fitzgerald.  160  U.  S.  556;  Morey  v.  Morey  v,  Lockhart,  123  U.  S.  56.  Nor 
Lockhart,  123  U.  S.  57;  Wilkinson  where  the  cause  was  begun  and  re- 
V.  Nebraska,  123  U.  S.  286;  /wr^Penn-  moved  before  the  act  took  effect,  but 
sylvania  Co.,  137  U.  S.  451;  Powers  v.  not  remanded  until  afterwards.  Birds- 
Chesapeake,  etc.,  R.  Co.,  169  U.  S.  98;  eye  v,  Schaeffer,  140  U.  S.  117;  Wilk- 
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of  remand  be  reviewed  on  appeal  or  error  after  final  judgment  in 
the  cause  upon  its  second  and  successful  removal  to  the  federal 
court.*  If  the  Circuit  Court  denies  a  motion  to  remand,  then 
after  final  judgment*  its  refusal  to  remand  may  be  reviewed  on 
appeal  or  error  by  the  Supreme  Court  •  or  by  the  Circuit  Court 
of  Appeals;*  and  finally  the  question  of  jurisdiction  may  be 
reviewed  in  certain  cases  by  the  Supreme  Court  on  appeal  or 
error  after  the  final  decision  of  the  Circuit  Court  of  Appeals,*  or 
upon  questions  certified  to  the  Supreme  Court  by  the  Circuit 
Court  of  Appeals.* 

b.  Objection,   Exception,   Assignment  of  Error,  and 

Record.  —  The  Supreme  Court  or  the  Circuit  Court  of  Appeals 
will  take  notice  of  the  want  of  juiisdiction  of  the  Circuit  Court, 
although  the  point  be  not  formally  raised  in  either  court  or  assigned 
for  error,^  and  although  the  objection  be  made  by  the  party  who 
procured  the  removal.®     If  the  determination  of  the  question  of 

inson    v,    Nebraska,    123   U.    S.   286;  on  a  writ  of  error.    Gurnee  v.  Patrick 

Gurnee  v.  Patrick  County,  137  U.  S.  141.  County,  137  U.  S.  141. 

Nor  where  the  cause  was   remanded  8.  Powers  v.   Chesapeake,  etc.,   R. 

while  the  Act  of  1875  was  in  force,  but  Co.,    169  U.  S.   92;  Missouri  Pac.  R. 

the  writ  of  error  was  not  brought  until  Co.  v.  Fitzgerald,  160  U.  S.  556;  Tor- 

the   passage  of   the  Act  of  1887-1888.  rence  p.  Shedd,  144  U.  S.  527. 

Sherman  v.  Grinnell,   123  U.  S.  679;  Such  review  is  had  by  virtue  of  the 

Chicago,  etc.,  R.  Co.  v.  Gray,  131  U.  Evans  Act,   26  U.  S.  Stat,  at  L.  827, 

S.  396.  c.  517,  §  5,  which  provides  that  **  ap- 

By    drevit    Court    of    Appeals.  —  An  peals  or  writs  of  error  may  be  taken 

order  of  remand  is  not  reviewable  on  from  the  District  Courts  or  from  the 

direct  appeal  or  error  by   the  Circuit  existing  Circuit  Courts  direct  to  the 

Court  of  Appeals.     Levinski  v.  Middle-  Supreme  Court    *    *    *    in  any  case 

sex  Banking  Co.,  92  Fed.  Rep  462.  in  which  the  jurisdiction  of  the  court 

DismiMol  of  a  Petition  for  SemoTal  on  is  in  issue;  in  such  cases  the  question 

the  ground  of  local  prejudice  is  equiv-  of  jurisdiction  alone  shall  be  certified 

alent  to  a  remanding  order,  and    the  to  the  Supreme  Court  from  the  court 

order  of  dismissal  is  not  the  subject  of  below  for  decision.*' 

appeal  or  error.     Patten  v.  Cilley,  62  4.  26  U.  S.  Stat,  at  L.  827,  c.  517,  8  5. 

Fed.  Rep.  497.  5.  26  U.  S.  Stat,  at  L.  828,  c.  517,  §  6. 

1.  Powers  V.  Chesapeake,  etc.,  R.  For  such  cases,  see  Walker  v.  Collins, 
Co.,  169  U.  S.  92.  167  U.  S.  57;  Spokane  Falls,  etc.,  R. 

2.  Only  After  Final  Judgment.  —  An  Co.  v,  Ziegler,  167  U.  S.  65;  Texas, 
order  overruling  a  motion  to  remand  etc.,  R.  Co.  c.  Barrett,  166  U.  S.  617; 
is  not  a  final  judgment  on  the  merits  Texas,  etc.,  R.  Co.  v,  Cody,  166  U.  S. 
and  is  not  the  subject  of  direct  appeal  606;  U.  S.  v.  American  Bell  Telephone 
or  error.     Bender  s^.  Pennsylvania  Co.,  Co.,  159  U.  S.  548. 

148   U.   S.   502,   dismissing  a  writ  of  6.  Mexican  Nat.  R.  Co.  v,  Davidson, 

error,  and  citing  McLish  v.  Ro£f,  14X  U.  157  U.  S.  201.    See  also  article  Certi- 

S.  661;  Chicago,  etc.,  R.  Co.  v,  Rob-  fied  Cases,  vol.  3,  p.  918. 

erts,    141    U.   S.  690;  Joy  v.   Adelbert  7.  Seeju/ra,  p.  375. 

Colleg\    146    U.    S.    355.      See    also  8.  Mansfield,  etc.,  R.  Co.  v.  Swan, 

Graves  v.  Corbin,  132  U.  S.  591.  11  U.  S.  382;  Wabash  R.  Co.  v.  Bar- 

A  judgment  of  the  Circuit  Court  sus-  bour,  73  Fed.  Rep.  513. 

taining  a  general  demurrer  to  a  dec-  In  Graves  v,  Corbin,  132  U.  S.  571, 

laration   in   an    action    removed    into  where  the  cause  had  been  removed  on 

that  court  from  a  state  court,  and  re-  the  ground  of  a  separable  controversy 

manding  the  cause  for  want  of  juris-  and  proceeded  to  a  decree  on  the  mer- 

diction,   is  not  final,  and  therefore  is  its  in  favor  of  (he  plaintiff,  the  decree 

not  reviewable  by  the  Supreme  Court  was  reversed  on  appeal  to  the  Supreme 
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jurisdiction  depended  upon  issues  of  fact,  the  record  on  appeal 
should  contain  the  affidavits  or  other  evidence  adduced.^  The 
transcript  from  the  state  court  forms  part  of  the  record  of  the 
Circuit  Court  and  must  necessarily  appear  in  the  record  on  a  writ 
of  error.* 

c.  Judgment  and  Mandate.  —  Where  the  record  does  not 
affirmatively  show  that  the  Circuit  Court  had  jurisdiction,  the 
judgment  will  be  reversed  without  any  inquiry  into  the  merits,' 
and  the  Circuit  Court  will  be  directed  to  remand  the  cause  to  the 
state  court  whence  it  was  removed ;  *  and  usually  the  petitioner 
for  removal  will  be  ordered  to  pay  all  the  costs.* 

IL  FbOX  OVS  FeBESAL  COTTBT  to  AvOTHEB  —  CertifioaUon  from 
Ustriet  to  Gironit  Court.  —  An  Act  of  Congress  provides  for  the  cer- 
tification into  the  Circuit  Court  of  suits  and  processes  pending  in 
a  District  Court  the  judge  whereof  is  unable  to  hold  court  and 
perform  his  duties.* 

Transfer  from  One  Gironit  Conrt  to  Another.  —  An  Act  of  Congress  pro- 
vides for  the  transfer  of  a  civil  case  in  a  Circuit  Court  to  another 
Circuit  Court  when  all  the  judges  of  the  court  wherein  the  suit 
was  instituted  are  disqualified  by  interest  or  relationship,  or  it  is 
otherwise  improper  for  them  to  sit  upon  the  trial. ^  Cases  trans- 
Court  and  the  case  ordered  to  be  re-  lins,  167  U.  S.  57,  where  on  a  writ  of 
manded  to  the  state  court,  on  the  error  a  judgment  of  the  Circuit  Court 
ground  that  no  separable  controversy  of  Appeals  was  reversed  and  the 
existed*  although  there  was  nothing  in  cause  remanded  **  to  the  Circuit 
the  record  which  showed  that  the  Court/'  with  directions  to  remand  10 
question  of  the  removability  of  the  the  state  court;  Waco  Hardware  Co. 
case  was  raised  in  the  Circuit  Court.        v,  Michigan  Stove  Co.,  91  Fed.  Rep. 

1.  See  Carson  v.  Hyatt,  118  U.  S.  292;  Parkersburg  First  Nat.  Bank  v, 
287,  as  to  evidence  on  the  issue  of  di-  Prager,  91  Fed.  Rep.  693;  Farmers', 
verses  citizenship.  etc.,  Nat.   Bank  v,  Schuster,  86  Fed. 

Elimination  of  Separable  Controveny.    Rep.  161;  Barth  v,  Coler,  60  Fed.  Rep. 
—  If  a  cause  is  removed  on  a  petition    466. 
showing  prima  facie  a  separable  con-        5.  See  supra^  p.  381. 
troversy  and  is  heard  on  the  merits  in        6.  Rev.  Stat.  U.  S.,  §  587.     See^jr^. 
the  federal  Circuit  Court,  the  record  on     U.   S.,  i    Gall.    (U.    S.)    338,  holding 
appeal  must  contain  the  evidence  in     that  where  the  disability  of  the  district 
Ofder  to  support  a  contention  in  the    judge  terminates  in  his  death  the  Cir- 
appellale    court  that  the  alleged  sepa-    cuit  Court  must  remand  the  certified 
rable  controversy  disappeared   in  the    causes  to  the  District  Court, 
progress    of     the    case.      Connell    v,        7.  Rev.  Stat.  U.  S.,  g  615,  provides  as 
Sfniley,  156  U.  S.  335.  follows:     '*  When   it  appears   in    an/ 

3.  Clinton  v.  Missouri  Pac.  R.  Co.,  civil  suit  in  any  Circuit  Court  that  all 
122  U.  S.  469.  of  the  judges  thereof  who  are  compe- 

8.  Walker  v,  Collins,   167  U.  S.  57;  tent  by  law  to  try  said  case  are  in  any 

Martin  v.  Baltimore,  etc.,  R.  Co.,  151  U.  way   interested  therein,  or  have  been 

S.  676;  Laidly  r.  Huntington,  121  U.S.  of  counsel  for  either  party,  or  are  so 

179;  Hancock zf.  Holbrook,  112  U.S. 229;  related  or  connected  with  either  party 

Craswell  v.  Belanger,  56  Fed.  Rep.  529.  as  to  render  it,  in  the  opinion  of  the 

4.  Mattingly  v.  Northwestern  Vir-  court,  improper  for  them  to  sit  in  such 
gtnia  R.  Co.,  158  U.  S.  57;  Martin  v,  trial,  it  shall  be  the  duty  of  the  court, 
Baltimore,  etc.,  R.  Co.,  151  U.  S.  676;  on  the  application  of  either  party,  to 
Mansfield,  etc.,  R.  Co.  v.  Swan,  iii  U.  cause  the  jact  to  be  entered  on  the  rec- 
S.  389;  Baltimore,  etc.,  R.  Co  v.  ords,  and  to  make  an  order  that  an 
Koontz,  104  U.  S.  15;  Walker  v.  Col-  authenticated  copy   thereof,    with    all 
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ferred  under  the  statute,  where  the  parties  do  not  agree,  should 
be  sent,  as  a  matter  of  course,  to  the  nearest  Circuit  Court, 
unless  that  court  is  not  competent  in  point  of  law  to  try  them.* 
The  court  to  which  the  cause  is  transferred  has  all  the  powers 
necessary  in  order  to  carry  the  litigation  of  the  parties  into  judg- 
ment  or  decree.*  If  the  cause  transferred  is  an  action  at  law, 
the  court  to  which  it  is  transferred  may  follow  the  practice  pre- 

the  proceedings  in  the  case,  shall  be  in  the  same  circuit,  to  be  heard  by  an- 
forthwith    certified   to  the   most   con-  -      -      - 

venient  Circuit  Court  in  the  next  ad- 
joining state  or  in  the  next  adjoining 
circuit;  and  said  court  shall,  upon  the 
filing  of  such  record  and  order  with  its 
clerk,  take  cognizance  of  and  proceed 
to  hear  and  determine  the  case,  in  the 
same  manner  as  if  it  had  been  right- 
fully and  originally  commenced  there- 
in; and  the  proper  process  for  the  due 


other  district  judge.  *  »  *  The 
leading  idea  of  the  law  is,  I  think, 
proximity  of  place;  and  that  Circuit 
Court  which  is  competent  to  act  and 
nearest  to  the  subject  of  the  contro- 
versy, the  witnesses,  the  parties,  and 
the  court  whence  the  removal  is  to  take 
place,  is  the  most  convenient  Circuit 
Court  within  the  meaning  of  this  act." 
3.  May  v.  Le  Claire,  i8  Fed.  Rep. 


execution  of  the  judgment  or  decree    49,    holding  that   where    an  executor 


rendered  in  the  cause  shall  run  into 
and  may  be  executed  in  the  district 
where  such  judgment  or  decree  was 
rendered,  and  also  into  the  district  from 
which  the  cause  was  removed.*' 

Rev.  Stat.  U.  S.,  §  616,  provides  as 
follows:    "  The  circuit  justice,  or  the 


who  was  defendant  in  a  bill  in  equity 
answered  the  bill  prior  to  a  transfer 
and  resigned  after  the  transfer,  the 
court  to  which  the  transfer  w£s  made 
had  authority  to  issue  a  subpoena  di- 
rected to  the  marshal  of  the  district 
whence   the  cause   was  removed,   for 


circuit  judge  of  any  circuit,  may  order  service  upon  the  administrator  with 
any  civil  cause  which  is  certified  into  the  will  annexed,  who  was  the  sue- 
any  court  of  the  circuit  under  the  pro-  cessor  of  the  original  defendant.  The 
visions  of  the  preceding  section  to  be  court  said:  "  I  agree  that  the  Circuit 
certified  back  to  the  court  whence  it  Court  had  no  right  to  issue  any  pro- 
came;  and  then  the  latter  shall  proceed  cess  to  be  executed  outside  of  the  dis- 
therein  as  if  the  cause  had  not  been  trict,  and  particularly  in  the  district  of 
certified  from  it:  Provided,  that  if,  for  another  state,  unless  authorized  by 
any  reason,  it  shall  be  improper /or  the  law;  but  it  is  not  necessary  that  the 
judges  of  such  court  to  try  the  cause  authority  should  be  extressly  given  by 


so  certified  back,  it  shall  be  tried  by 
some  other  judge  holding  such  court, 
pursuant  to  the  provisions  of  the  next 
section." 

1.  Richardson  v,  Boston,  i  Curt.  (U. 
S.)  250,  where  the  court,  construing  the 
Act  of  February  28.  1839,  §  8,  5  U.  S. 
Stat,  at  L.  322,  said:  "There  are 
two  governing  elements  contained  in 
the  statute.  The  first  is  '  the  most 
convenient  Circuit  Court,*  the  second 
•  in  the  next  adjacent  state  or  circuit.' 


the  Act  of  Congress,  it  is  sufficient  if 
it  can  be  clearly  deduced  from  the  leg- 
islation of  Congress  that  it  is  indis- 
pensably necessary  in  order  to  carnr 
Into  effect  the  action  of  the  court  which 
the  law  of  Congress  has  authorized. 
*  ♦  *  Notwithstanding  the  statute 
merely  refers  to  and  authorizes  •  the 
proper  process  for  the  due  execution  of 
the  judgment  or  the  decree  rendered  in 
the  cause  '  to  run  into  the  district  frcm 
which  the  cause  was  removed,  it  is  ap- 


It  is  not  difficult  to  perceive  why  the  parent   that   unless  the  court  has  the 

alternative  was  given,  allowing  a  re-  power  necessary,  and  which  often  must 

moval  to  a  Circuit  Court  in  the  next  be  exercised  by  courts  in  order  to  reach 

adjacent  circuit,  instead   of  confining  the  judgment   or  decree,    that    there 

it    to  the    next    adjacent    state.       In  never  could  be  any  process  issued  to 

admiralty   appeals,   or  writs  of  error  execute  the  decree  or  judgment.     It  is 

from  the  District  Court,  if  the  judge  of  therefore  one  of  those  cases  where  the 

the  Supreme   Court  be  interested,   it  power  is  necessarily  implied  from  the 

would  not  be  in  accordance  with  our  express  declaration    of  powers  given, 

system,  and  scarcely  decorous  in  itself,  and  without  which   the  latter  powers 

to  remove  the  cause  to  another  district  might  never  be  called  into  exercise." 
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scribed  for  the  courts  of  the  state  from  which  the  cause  was 
transferred,  although  the  Circuit  Court  where  the  action  was 
originally  brought  has  not  adopted  the  state  practice.* 

BemoTal  of  Orimiiial  Prooeeding  from  One  Diitriet  to  Another.  —  An  Act  of 
Congress  provides  for  the  removal  of  criminals  and  criminal 
prosecutions  to  the  district  where  the  trial  is  to  be  had,  when  the 
offender  has  been  committed  in  a  district  other  than  that  wherein 
he  is  to  be  tried.*  The  act,  being  in  restraint  of  liberty,  is  to  be 
strictly  construed,  and  the  government  asking  a  removal  is 
required  to  comply  strictly  with  the  law.'    The  act  applies  to  a 

1.  Lee  Coaaty  v.  Rogers,  7  Wall.  (U.  commissioner  or  the  court  in  which  the 

S.)  175.  indictment  was  found,  for  the  purpose 

S.  Reir.  Stat.  IT.  S.,  §  1014,  which  of  enabling  him  to  properly  determine 
provides  as  follows:  "For  any  crime  questions  pertaining  to  the  removal, 
or  offense  against  the  United  States,  and  grant  or  refuse  the  order  accord- 
the  offender  may,  by  any  justice  or  ingly.  Under  the  section  of  the  stat- 
judge  of  the  United  States,  or  by  any  ufe  above  referred  to  [Rev.  Stat.  U.  S., 
commissioner  of  a  Circuit  Court  to  §  1014],  the  judge  is  invested  with 
take  bail,  or  by  any  chancellor,  judge  of  plenary  power  to  grant  or  refuse  the 
a  Supreme  or  Superior  Court,  chief  warrant  of  removal,  and  he  is  but  ex- 
or  first  judge  of  Common  Pleas,  mayor  ercising  sound  judicial  discretion  when 
of  a  city,  justice  of  the  peace,  or  other  he  looks  into  the  question  of  jurisdic- 
magistrate,  of  any  state  where  he  tion,  or  into  the  whole  case,  so  far  as 
may  be  found,  ani  agreeably  to  the  to  enable  him  to  determine  where  the 
usual  mode  of  process  against  offend-  trial  is  to  be  had." 
ers  in  such  state,  and  at  the  expense  of  Snfilcienoy  of  Proof  of  Otdlt.  —  Where  a 
the  United  States,  be  arrested  and  im-  defendant  has  been  arrested  and  held 
prisoned,  or  bailed,  as  the  case  may  be,  for  trial  by  a  Circuit  Court  commis- 
for  trial  before  such  court  of  the  United  sioner,  and  an  application  for  removal 
States  as  by  law  has  cognizance  of  the  is  resisted  on  the  ground  of  the  insuffi- 
offense.  Copies  of  the  process  shall  ciency  of  the  evidence,  the  rule  is  that 
be  returned  as  speedily  as  may  be  into  the  commissioner's  conclusions  upon 
the  clerk's  office  of  such  court,  together  the  proofs  before  him  cannot  be  re- 
with  the  recognizances  of  the  witnesses  viewed  or  set  aside  if  there  was  com- 
for  their  appearance  to  testify  in  the  petent  evidence  of  the  crime  alleged, 
case.  And  where  any  offender  or  wit-  and  also  evidence  tending  to  prove  the 
oess  is  committed  in  any  district  other  probable  guilt  of  the  defendant.  U.  S. 
than  that  where  the  offense  is  to  be  v.  Lantry,  30  Fed.  Rep.  233,  where  the 
tried,  it  shall  be  the  duty  of  the  judge  coart  saidt  *'  In  this  respect  there  is 
of  the  district  where  such  offender  or  no  difference  between  extradition  pro- 
witness  is  imprisoned  seasonably  to  ceedings  and  a  removal  under  section 
issue,  and  of  the  marshal  to  execute,  a  X014  *'  of  the  United  States  Revised 
warrant  for  his  removal  to  the  district  Statutes. 
where  the  trial  is  to  be  had."  In  U.  S.  v.  Brawner,  7  Fed.  Rep.  88, 

A  Wilftil  Contempt  of  a  Court  of  the  the  court  said:    **  Doubtless  the  action 

XTnited  States  is  a  '*  crime   or  offense  of  the  committing  magistrate  is  prima 

against  the  United  States  "  within  the  facie  sufficient  as  a  basis  for  the  war- 

msaning  of  the  Act  of  Congress.     U.  rant,  but  it  is    not    conclusive;    and 

S.  V.  Jacobi,  i  Flipp.  (U.  S.)  108.  while  the  judge  should    not  unneces- 

IKseretion  to  Grant  or  S^se  Order  of  sarily  require  another  or  further  pre- 

Bemovsl.  —  In  In  r^  Wolf,  27  Fed.  Rep.  liminary  examination,  if  it  appear  to 

608.  the  court  said:    "  This  court  held  him    necessary    that    the   bail    should 

ill  the  case  of  U.  S.  v.  Rogers,  23  Fed.  be    reduced,   or  that   for  any   reason 

Rep.  65S,  that  the  judge,  in  acting  on  the  prisoner  should  again  be  heard  In 

an   application   for  the   removal  of  a  defense,  I  have  no  doubt  that  it  is  his 

party   charged   with   crime,    was   per-  duty  to  pass  fully  upon  the  case  and 

forming  a  judicial  function;    and  in  determine     for    himself     whether    he 

the  performance  of  such  function  he  should  be  further  held  or  removed.*' 
may  look  into  the  proceedings  of  the        8.  In  n  Wolf,  27  Fed.  Rep.  609. 
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case  where  it  is  sought  to  remove  an  offender  from  a  district 
within  a  state  to  one  within  a  territory.^  It  seems  that  the  war- 
rant of  removal  can  be  issued  only  by  a  judge  of  the  District  Court, 
and  not  by  a  judge  of  the  Circuit  Court.*  No  warrant  for  the 
removal  of  the  defendant  can  be  issued  until  he  has  been  arrested 
and  committed  for  want  of  bail.'  If  the  defendant  offers  bail  it 
is  his  right  to  be  dischai^^ed  on  bail.^  The  application  to  the 
District  Court  for  a  warrant  of  removal  should  be  based  upon  a 
valid  indictment  against  the  defendant.^     Upon  application  for 

1.  U.  S.  fr.  Haskins,  3  Sawy.  (U.  S.)  Dtstrici  of  Texas,  said  that  it  was  his 
262.  practice  not  to  entertain  applications 

2.  See  letters  of  Judge  Lo^e  and  Mr.  for    removal    until    after    indictment 

)ustice  Miller  published  in  i  Woolw.  found,  and  to  require  a  copy  of  the  in- 

U.  S.)  432  ei  seq.  dictment  to  accompany  such  applica* 

8.  U.  S.  V,  Shepard,  i  Abb.  (U.  S.)  tion.     In  the  course  of  his  opinion  it 

431;  U.  S.  V,  Haskins,  3  Sawy.  (U.  S.)  also  appears  that  the  writ  of  removal 

262;  U.  S.  V,  Jscobi,  4  Am.  L.  T.  Rep.  will  not  be  issued  wheie  the  indictment 

148,  14  Int.  Rev.  Rec.  45.  charges  no  offense  against  the  defend- 

4.  U.  S.  v.  Jacobi,  4  Am.  L.  T.  Rep.  ant.     Commenting  upon  In  re  Buell,  3 

148,  14  Int.  Rev.  Rec.  45.  Dill.  (U.   S.)  116,  the  court  said:    "I 

In  U.  S.  V,  Volz,  14  Blatchf.  (U.  S.)  am  aware  that  in  Re  Buell,  the  district 
18,  the  court  said:  *'  Until  the  re-  judge  of  the  Eastern  District  of  Mis- 
moval  warrant  is  issued,  the  prisoner  souri  refused  to  issue  the  writ  of  re- 
is  held  in  arrest  under  the  commitment  moval,  and  ordered  the  discharge  of 
of  the  commissioner,  and  to  that  officer  the  prisoner  because  in  that  case  it  ap- 
application  may  be  made  to  be  released  peared  on  the  face  of  the  indictment 
from  arrest,  on  giving  bail  for  trial  be-  that  the  publication  of  the  libel  was 
fore  such  court  of  the  United  States  as  made  in  Detroit,  Michigan,  while  the 
the  commissioner  shall  determine  to  indictment  was  found  in  the  District 
have  cognizance  of  the  offense  as  of  Columbia,  and  that  on  appeal  to  the 
proved  before  him.  What  power  the  Circuit  Court  Judge  Dillon  affirmed 
commissioner  may  have  after  the  dis-  Judge  Treat's  ruling  in  the  case, 
trict  judge  shall  have  issued  his  war-  *  *  *  And  there  Is  a  note  to  the  re- 
rant  directing  the  prisoner  to  be  port  of  the  case  in  3  Dill.  (U.  S.)  120,  to 
removed  to  another  district  for  trial,  it  the  effect  that  another  indictment  hav- 
is  unnecessary  now  to  consider.  But  ing  been  found  in  one  of  the  courts  for 
it  seems  plain  that  up  to  the  time  of  the  District  of  Columbia  against  Mr. 
the  issuing  of  a  removal  warrant  the  Buell,  he  was  again  arrested,  and  was 
commissioner  under  whose  commit-  discharged  on  habeas  corpus  by  Judge 
ment  the  prisoner  is  held  has  jurisdic-  Treat,  on  the  ground  that  the  indict- 
tion  to  entertain  an  application  for  his  ment  was  found  by  a  grand  jury  of  a 
release  on  bail."  court  having  no  jurisdiction    of    the 

EedadngE^MsiveBail. —  Onanappli-  offense.     How  this  fact  was  made  to 

cation    for  an  order   of   removal  the  appear  the  note  does  not  show.     It  is 

district  judge  has  ample  power,  if  he  well  understood  that  want  of  jurlsdic- 

thinks  the  bail  excessive,   to   reduce  tion  deprives  the  record  of  a  coui  t  of 

the  bail  and  to  review  the  action  of  its  force,  and  that,  in  the  interest  of 

the  commissioner  or  other  committing  liberty,  this  can  be  inquired  into  any- 

magistraie.     U.  S.  v,  Brawner,  7  Fed.  where  and  at  all  times  where  a  proper 

Rep.  892,  where  the  court  said:   "  The  case  is  presented;  but  there  is  certain 

discretion  of  the  magistrate  in  taking  order  and  comity  to  be  observed  in  all 

bail  is  to  be  guided  by  the  compound  court  proceedings  and  the   authorized 

consideration  of  the  ability  of  the  pris-  action  of  judge,  and  the  case  should 

oner  to  give  bail  and  the  atrocity  of  the  present  peculiar  feai  ures  of  urgency  to 

offense.*'  warrant  the  judge  of  one  court  in  in- 

6.  Vo  Bflmoval  imtll  Valid  Indiotmsnt  terrupting  the  progress  of  a  case  pend- 

Foimd.  —  In  U.  S.  v.   White,  25  Fed.  ing  in  another  court  by  hearing  and 

Rep.  716,  McCormick,  J.,  presiding  in  sustaining    a    plea    which    ordinarily 

the  District  Court    for  the  Northern  should  be  heard  by  the  judge  of  the 
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a  warrant  of  removal  the  federal  court  will  relinquish  jurisdiction 
where  it  is  made  to  appear  that,  prior  to  his  arrest  for  the  alleged 
offense  against  the  United  States,  the  defendant  had  been 
arrested,  indicted,  and  held  to  bail  in  the  state  court  for  an 
offense  against  the  state.  ^  The  application  is  usually  made  by 
the  United  States  district  attorney  for  the  district  in  which  the 
defendant  was  arrested.'  The  practice  of  hearing  an  applica- 
tion for  removal  without  invoking  the  writ  of  habeas  corpus  is 
admissible  and  proper.* 

Tnuufar  of  indietmenti.  —  Provision  is  made  by  statute  for  the 
remission  of  indictments  in  certain  cases  from  a  District  to  a 
Circuit  Court,  and  vice  versa.^ 

coart  where  the  cause  was  proceeding."  clerical  errors.     U.  S.  v.  Pope,  34  Int. 

It  was  held,  however,  that  the  indict-  Rev.  Rec.  29,  3  Cine.  L.   Bui.  30,  37 

ment  in  the  case  before  the  court  was  Fed.  Cas.  No.  16,069. 

sufficient,  and  a  writ  of  removal  was  1.  In  re  Jaraes,    18   Fed.    Rep.  853, 

issued.  where  the  defendant  was  released  and 

In  U.  S.  V,  Rogers,  23  Fed.  Rep.  662,  turned  over  to  his  bondsmen,  who  had 

the  court  said:    "  Jurisdiction  can  be  him   in    their  custody  when  he  was 

raised  at  any  stage  of  a  criminal  pro-  arrested  at  the  instance  of  the  United 

ceeding.     It   is   never   presumed,   but  States. 

must  always  be  proved;  and  it  is  never  8.  See  In  re  Buell,   3  Dill.  (U.  S.) 

waived  by  a  defendant.     If  this  prin-  116;  U.  S.  v.  Rogers,  23  Fed.  Rep.  658; 

ciple   be  correct,   it    follows  that  the  Re  Alexander,   i   Lowell  (U.  S.)  530. 

party  who  is  charged  with  a  crime  and  In  U.  S.  v.  White,  25  Fed.  Rep.  716. 

arrested  in  one  district  to  be  removed  the  application  appears  to  have  been 

for  trial  to  another  can  raise  the  ques-  made  jointly  by  the  district  attorneys 

tion,  as  an  objection   to  his  removal,  for  the  district  where   the   defendant 

that  he  cannot  be  tried  in  that  other,  or  was  arrested  and  the  district  whither 

that  the  trial  cannot  be  had  there  for  he  was  to  be   removed,  respectively, 

want  of  jurisdiction  in  the  court,  either  In  In  re  James,  18  Fed.  Rep.  853,  the 

over  the  person,  the  subject-matter,  or  application   was  made  by  the  United 

the  place  where  the  crime   was  com-  States  marshal  who  arrested  the  de- 

mitted.     There  is  no  question  in  my  fendant. 

mind  of  the  right  of  a  person  accused  3.  In  re  James,  18  Fed.  Rep.  854;  U. 

to  raise  the  question  of  jurisdiction  on  S.  v,  Brawner,  7  Fed.  Rep.  86,  where 

the  hearing  of  an  application  for  re-  the  court  said:    "  Technically  it  may 

moval,  without  invoking  the  aid  of  the  be  that  the  judge  could  not  discharge 

writ  of  habeas  corpus.        Citing  In  re  the  prisoner  without  a  habeas  corpus, 

James,    18   Fed.    Rep.   853;    U.   S.   v,  while  he  might  refuse  his  warrant  of 

Brawner,  7  Fed.  Rep.  86.  removal,  leaving  him  where  the  com- 

An  order  of    removal    will   not  be  mitment  had  placed  him,  until  appli- 

granted  where  the  indictment  shows  cation   for   habeas    corpus  should   be 

on   its   face  that  the  offense  was  not  made.^    But  my  judgment  is  that,  hav- 

commttted  within  the   jurisdiction  of  ing  ttie  prisoner  before  him,  with  the 

the^court  in  which  the  indictment  was  plenary  power  conferred  by  the  statute 

found.     In  re  Doig,  4  Fed.  Rep.  197;  to  grant  or  refuse  the  warrant  of  re- 

In  re  Buell,  3  Dill.  (U.  S.)  116.  moval.  and  the  only  object  and  pur- 

An  indictment  charging  the  defend-  pose  of  the  commitment  being  to  talce 

ant   with  the  crime  of.  conspiring  in  his  judgment  whether  there  shall  be 

June  to  procure  a  false  judgment  to  be  removal,  the  power  to  discharge  exists 

entered  in  the  preceding  May,  and  to  without    any    habeas    corpus    and    is 

have  done  acts  in  October  to  aid  a  con-  necessarily  implied  from  the  statute." 

spiracy  which  was  formed  in  the  fol-  4.  Rev.  Stat.  U.  S.   §  1037,  provides 

lowing  June,  was  held  to  be  worthless  ds  follows:  "  Whenever  the  district  at- 

as  evidence  upon  which  to  base  a  war-  torney  deems  it  necessary,  any  Circuit 

rant  of  removal,  unless,  possibly,  the  Court   may,   by   order  entered  on  its 

inconsistencies    were    proved     to    be  minutes,  remit  any  indictment  pending 
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m.  Feok  Tebbitobial  to  Federal  Coubtb  —  1.  Authority  and 
Grounds  for  BemoyaL  —  When  a  territory  is  admitted   into  the 

Union  as  a  state  the  enabling  act  establishes  a  federal  Circuit 
Court  for  the  district  comprising  the  new  state  and  provides  for 

removal  to  that  court  of  causes  pending  in  the  territorial  courts 

which  would  have  been  within  the  jurisdiction   of  the  federal 

therein  to  the  next  session  of  the  Dis-  AaMndment  of  Beoord  Alter  Beminloii 
trict  Court  of  the  same  district,  where  of  Indiotment. —  In  Kelly  v.  U.  S.,  27 
the  offense  charged  in  the  indictment  Fed.  Rep.  616,  the  plaintiff  in  error 
is  cognizable  by  the  said  District  was  first  tried  in  the  Circuit  Court  on 
CourL  And  in  like  manner  any  Dis-  an  indictment  for  manslaughter.  The 
trict  Court  may  remit  to  the  next  ses-  jury  failed  to  agree,  and  therefore  the 
sion  of  the  Circuit  Court  of  the  same  case  was  certified  to  the  District  Court, 
district  any  indictment  pending  in  the  under  Rev.  Stat.  U.  S.,  §  1037,  quoted 
said  District  Court.  And  such  remis-  al  the  head  of  this  note.  The  order  of 
sion  shall  carry  with  it  all  recog-  remission  set  out  that  the  jurors  were 
nizances,  processes,  and  proceedings  unable  to  agree,  but  did  not  state  that 
pending  in  the  case  in  the  court  from  they  were  thereupon  discharged  by  the 
which  the  remission  is  made;  and  the  court.  After  the  case  had  been  re- 
court  to  which  such  remission  is  made  miited  to  the  District  Court,  the  district 
shall,  after  the  order  of  remission  is  judge,  while  sitting  in  the  Circuit 
filed  therein,  act  in  the  case  as  if  the  Court,  ordered  the  clerk  of  the  Circuit 
indictment  and  all  other  proceedings  in  Court  to  correct  the  record  so  as  to  con- 
the  same  had  been  originated  in  said  form  to  the  fact,  by  inserting  after  the 
court."  words  **  unable  to  agree,'*  "  and  were. 

Rev.  Slat.  U.  S.,  g  1038,  provides  as  by    order    of  court,   discharged   from 

follows:  '*  Any  District  Court  may,  by  further   consideration   of    this   case.'* 

order  entered  on  its  minutes,  remit  any  The  plaintiff  in  error  contended  that 

indictment  pending  therein  to  the  next  his  plea  of  former   jeopardy    should 

session    of   the   Circuit  Court  for  the  have   been   sustained,  on    the  ground 

same  district,  when,  in   the  opinion  of  that  the  court  had  no  right  to  correct 

such  District  Court,  difficult  and   im-  the  record  in  the  manner  stated;  and 

portant  questions  of  law  are  involved  that  without  such  correction   the  plea 

in   the  case;  and  thereupon  the  pro-  of  former  jeopardy  would  be  good,  be- 

csedings  in  such  case  shall  be  the  same  cause,  as  the  record  then  stood,  it  did 

in  the  Circuit  Court  as  if  such  indict-  not  appear  that  the  jury  had  been  dis- 

ment  had  been  originally  found  and  charged.     But   the   court  said:   "  The 

presented  therein."  district  judge  sat  at  the  trial  of  the 

Rev.  Stat.  U.  S.,  §  1039,  provides  as  case  in  the  Circuit  Court.  The  fact 
follows:  *'  Every  indictment  of  a  capi-  was  one  within  his  knowledge  and  the 
tal  offense  presented  to  a  District  knowledge  of  all  present.  The  omis- 
Court,  together  with  the  recognizances  sion  was  a  mere  clerical  one.  Under 
taken  therein,  shall,  by  order  entered  the  circumstances,  we  can  discover  no 
on  its  minutes,  be  remitted  to  the  next  error  in  the  order  to  correct  the  record 
session  of  the  Circuit  Court  for  the  in  accordance  with  the  fact.  The 
same  district;  and,  on  the  filing  of  such  power  of  a  court  to  amend  its  own  rec- 
order and  indictment  with  the  clerk  of  ord  nunc  pro  tunc  has  long  been  recog- 
such  Circuit  Court,  that  court  shall  nized,  and  is  well  established." 
proceed  thereon  in  the  same  manner  Scope  of  the  Statutory  Proviiloiis.  —  In 
as  if  said  indictment  had  been  origi-  Campbell  z/.  Kirkpatrick,  5  McLean  (U. 
nally  found  and  presented  therein."  S.)  175,  it  was  held   that  the  statutory 

Transmission  of  Copy  of  Indictment. —  ptovisions  above  quoted  have  no  ap- 

Rev.  Stat.  U.  S.,  §  1037,  quoted  at  the  plication  to  civil  cases  and  furthermore 

head  of  this  note,  does  not  require  the  that  they  apply  only  to  cases  of  which 

original  indictment  to  be  transmitted  the  Circuit  and  District   Courts  have 

to  the  court  to  which  the  case  is  sent;  concurrent  jurisdiction;  so  that  an  in- 

the   trial  may  be  had  upon  an  exem-  dictment  for  an  offense  of  which  the 

plified   copy  or   record   of   the  Indict-  Circuit  Court  has  no  jurisdiction  can- 

ment.     U.   S.  v.    McKee,    4  Dill.  (U.  not  be  tried  by  it  upon  a  transfer  from 

S.)  X.  the  District  Court. 
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court  had  the  latter  court  existed  at  the  time  of  the  commence- 
ment of  such  cases.  ^     In  one  instance  the  enabling  act  authorized 

1.  See  Act  of  Jaly  3«  1890,  26  U.  S.  Heoendty  of  CongreisloiiAl  Authority. —* 

Stat,  at  L.  217,  c.  356,  admitting  Idaho;  **  Unless  Congress,  b/  some  legislation. 

Act  of  Feb.  22,  1889,  25  U.  S.  Stat,  at  either  in  the  act  of  admission  or  else- 

L.  6S2,  c.  180,  admitting  North  Dakota,  where,   provided   for  the  survival    of 

South  Dakota,  Montana,  and  Washing-  causes  pending  at  the  time  of  admis- 

ton.  sion,    then    all    such    cases    abate." 

**  Prior  to  1847  there  seems  to  have  Dome  v,  Richmond  Silver  Min.  Co.,  43 

been  great  uncertainty  in  the  matter  of  Fed.  Rep.  692. 

the  transfer  of  cases  pending  in  the  "  The  courts  of  the  United  States 

territorial  courts  on  the  admission  of  inferior  to  this   court   having  no  ju- 

the  territories  as  states;  but  on  the  ad-  risdiction     except    as    conferred     by 

mission  of  the  territory  of  Florida  as  a  Congress,  congressional  legislation  is 

state,  without  any  special  provisions  for  necessary  to  enable  those  courts,  after 

the  transfer  of  causes  to  the  federal  the  admission   of  the    state   into  the 

C3urt3,  giving  rise  to  protracted  litiga-  Union,   to  take  jurisdiction  of   cases 

lion.  Congress  proceeded  to  legislate  previously  commenced  in  the  courts  of 

upon  the  subject;  and  in  reference  to  the  territory,  and  not  yet  finally  ad- 

this  legislation  Mr.  Justice  Davis,  in  U.  judged."     Koenigsberger  v,  Richmond 

S.  ExpressCo.  V.  Kountze,8  Wall.  (U.S.)  Silver  Mln.  Co.,  158  U.  S.  48. 

342.  says:  '  On  the  admission  of  a  new  Booh  Acts  are  Constltntioiial.  —  Stras- 

state  into  the  Union,  it  becomes  neces-  burger  v,  Beecher,  44  Fed.   Rep.  211; 

sary  to  provide,  not  only  for  the  judg-  Dome  v,  Richmond  Silver  Min.  Co.,  43 

ments  and  decrees  of    the  territorial  Fed.  Rep.  694. 

courts,  but  also  for  their  unfinished  A  Case  Pending  in  the  Territorial  Sn- 

business.     In  recognition  of  this  neces-  preme  Court  on  appeal  may  be  removed, 

sity,  Congress,  after  Florida  became  a  U.  S.  v,  Lynde,  44  Fed.  Rep.  215. 

state,  passed  an  act  providing  among  Conitrnotion  of  Enabling  Acts.  —  ''Such 

other  things  that  all  cases  of  federal  legislation  has  been  so  construed  and 

character  and  jurisdiction  pending  in  expounded   by  this  court  as   to  give 

the   courts  of  the  territory  be  trans-  effect  as  far  as  possible,  consistently 

ferred    to    the    District  Court  of   the  with  its  terms  and  with  the  Constitu- 

United  States  for  the  District  of  Flor-  tion  of  the  United  States,  to  the  appar- 

ida.     The  .provisions  of  this  act  were  ent  intention   of  Congress  to   vest  in 

made    applicable,   at  the  time  of  its  the  courts  of  the   United   States   the 

passage,  to  cases  pending  in  the  courts  jurisdiction  of  such  cases  so  far  as  they 

of  the  late  territory  of  Michigan,  and  are  of  a  federal  character,  either  be* 

were  afterward  extended  to  the  courts  cause  of  their  arising  under  the  Consti- 

of  the  late  territory  of   Iowa.      Con-  tution  and  laws  of  the  United  States, 

gress,  in  making  this  provision  for  the  or    because    of    their    being    between 

changed   condition   of   Iowa,   thought  citizens  of  different  states."     Koenigs- 

proper  in  the  same  act  to  adopt  a  per-  berger  t*.  Richmond  Silver  Min.  Co., 

manent  system   on   this  subject,  and  158  U.  S.  48.  citing  Freeborn  v.  Smith,  2 

extend   the  provisions  of  the  original  Wall.  (U.  S.)  160;   U.  S.  Express  Co» 

and  supplementary  acts  to  cases  from  v.  Kountze,  8  Wall.  (U.  S.)  342;  Baker 

all  territories  which  should  afterwards  v,  Morton,  12  Wall.  (U.  S.)  150. 

be  formed  into  slates.'    The  provisions  In  U.  S.  v,  Taylor,  44  Fed.  Rep.  2, 

of  the  acts  above  referred  to  have  been  decided  under  an  enabling  act  which 

substantially  incorporated  into  the  Re-  provided    for    the    removal    of    cases 

vised  Statutes  oi  the  United  States  and  "  pending  "  in  the  territorial  courts,  it 

constitute  sections  567,  568,  and  704  of  was  held  that  a  case  wherein  a  final 

the    same."     P^r    Corson,    P.    J.,    in  decree  granting  a  perpetual  injunction 

Dome  V.  Richmond  ^ilver  Min.  Co.,  i  had  been  granted  was  removable  to  the 

S.  Dak.  22.     But  most  of  the  territories  federal  court  and  that  proceedings  to 

admitted  as  slates  since  the  enactment  punish  the  defendant  for  contempt  by 

of  the  sections  of  the  United  States  Re-  violating  the  injunction  might  be  taken 

vised   Statutes  above   cited   were    ad-  in  the  federal  court, 

mitted    under    enabling    acts    which  Diverse  Gitisenihip  as  Ground  of  Ee- 

contained  provisions  superseding  those  movaL  —  In   Washington,  etc.,  R.  Co* 

sections.  v.  Coeur  D'Alene  R.,  etc.,  Co.,  160  U. 
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the  constitutional  convention  therein  provided  for  to  make  an 
ordinance  regulating  the  transfer  to  the  proper  federal  court  of 
cases  of  federal  cognizance  pending  in  the  territorial  courts.' 

The  Amonnt  in  Dispute  Heoeifary  to  the  Jurisdiotion  of  the  Federal  Court  is 
the  same  as  in  cases  which  it  is  sought  to  remove  from  a  state  to 
a  federal  court,  viz.,  two  thousand  dollars.' 

2.  Waiver  of  Bight  of  BemovaL  —  A  party  may  waive  his  right 
of  removal  by  some  unequivocal  act  showing  his  acquiescence  in 
the  jurisdiction   of   the   state   court.'     But   silence   or  passive 

S.  77,  an  action  brought  In  the  District  8.  Yarious  Acts  Constitnting  Waiver. — 

Court  of  the  territory  of  Idaho  by  a  In  Gaffney  v.  Gillellc,  4  Din.  (U.  S.) 

resident  and  citizen  of  the  territory  of  264,  note,  a  cause  was  pending  in  the 

Washington    against   a    resident    and  Supreme  Court  of  Colorado  territory  at 

citizen  of  the  territory  of  Montana  was  the  time  of  its  admission  as  a  state, 

held  removable  to  the  federal  Circuit  The  parties,  at  the  suggestion  of  the 

Court  on  the  ground  of  diverse  citizen-  state  Supreme   Court,  filed   therein   a 

ship  after  the  admission  of  Idaho  as  a  written  stipulation  invoking  its  action 

state,    the    territories   of    Washington  and  submitting  the  cause  to  its  judg- 

and   Montana   having   also    been    ad-  ment,  and  accordingly  the  decree  was 

mitted  as  states  before  the  filing  of  the  reversed  and  the  cause  remanded.     It 

petition  for  removal.  was  held  that  the  parties  had  waived 

In  Koenigsberger  v.  Richmond  Sil-  their  right  of  removal, 

ver  Min.  Co.,  158  U.  S.  41,  a  citizen  of  In  Gull  River  Lumber  Co.  v.  School 

the  territoiy  of  Dakota  brought  an  ac-  Dist.  No.  39,  i  N.  Dak.  408,  it  was  held 

tion  in  the  District  Court  of  that  terri-  that  a  defendant  who  answered  in  the 

lory  against   a   citizen  of   New  York,  state  court,  was  successful  on  the  trial, 

and  it  was  held  that  after  Dakota  be-  argued  the  plaintiff's  appeal  in  the  Su- 

came  a  state  the  cause  was  removable  preme  Court,   and,   having   been    de- 

to  the  federal  court  on  the  ground  of  feated,    applied    for    and    obtained  a 

diverse  citizenship  within  the  intent  of  rehearing  and  moved  for  and  secured 

the  enabling  act.     See  also  Blackburn  a  continuance  to  a  later  day  in  the  term, 

V.  Wooding,  56  Fed.   Rep.  545;  Dome  had  conclusively  waived  his  right  of 

V,  Richmond  Silver  Min.  Co.,  43  Fed.  removal. 

Rep.  690;  Herman  v.  McKinney,  43  By  obtaining  from  the  state  court  an 
Fed.  Rep.  68g,  in  which  cases  the  fed-  order  appointing  a  receiver  and  an 
eral  jurisdiction  was  sustained;  U.S.  order  for  a  writ  of  assistance  the  plain- 
Express  Co.  V,  Kountze,  8  Wall.  (U.  S.)  tiflf  waived  his  right  of  removal.  Ames 
342;  Baker  v.  Morton,  12  Wall  (U.  S.)  v.  Colorado  Cent.  R.  Co.,  4  Dill.  (U. 
151.     The  federal  jurisdiction  was  de-  S.)  251. 

nied  in  the  following  cases,  which  were  In  Wing  v.  Chicago,  etc.,  R.  Co.,  I 
decided  prior  to  the  ruling  of  the  Su-  S.  Dak.  455,  previous  to  the  convening 
preme  Court  in  the  two  cases  first  of  the  first  term  of  the  state  court  as 
above  cited:  Strasburger  v.  Beecher,  the  successor  of  the  territorial  court, 
44  Fed.  Rep.  209;  Johnson  v.  Bunker  both  plaintiff  and  defendant  gave  no- 
Hill,  etc.,  Co.,  46  Fed.  Rep.  417;  Nick-  tice  of  trial,  and  the  cause  was  put  on 
erson  r/.  Crook,  45  Fed.  Rep.  658;  and  the  calendar.  When  it  was  reached 
Dunton  v.  Muth,  45  Fed.  Rep.  390.  for   trial,    the    defendant    moved    for 

1.  Act  of  July  16,  1894,  28  U.  S.  Stat,  a  continuance,  upon  the  ground  of 
at  L.  Ill,  c.  138,  §  17,  admitting  Utah,  absent  witnesses.  The  court  passed 
referred  to  in  Hecht  v.  Metzler,  82  judgment  on  the  motion,  against  the 
Fed.  Rep.  340,  holding  that  such  dele-  application.  Thereupon  the  defendant 
gation  of  authority  by  Congress  to  the  filed  a  petition  for  removal  of  the  cause 
convention  was  valid;  on  which  point  to  the  federal  court.  In  affirming  a 
see  also  McCornick  v.  Western  Union  denial  of  the  application  the  court 
Tel.  Co.,  79  Fed.  Rep.  449,  49  U.  S.  said:  "  These  unquestioned  substan- 
App.  ]i6.  tive  acts  on  the  part  of  defendant,  ac- 

2.  See  Lee  v.  Continental  Ins.  Co.,  tively  submitting  to  the  jurisdiction  of 
74  Fed.  Rep.  424,  and  supra,  p.  267  the  state  court,  are  strong  and  positive 
it  seq,  evidence  of  its  decision  to  try  the  case 
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inaction  in  the  state  court  is  not  conclusive  against  a  party  as  an 
election  to  remain  in  that  court.* 

3.  On  Whose  Applioation  Bemoval  Hay  Be  Made.  —  It  is  not 
necessary,  as  in  removals  under  the  Act  of  i887-i888,'  that  the 
party  applying  for  removal  shall  be  a  nonresident  of  the  state  in 
which  the  cause  is  pending,  or  of  the  territory  in  which  it  origi- 
nated,* and  the  enabling  acts  uniformly  provide  for  removal  by 
either  the  plaintiff  or  the  defendant.* 

4.  Time  for  Application.  —  The  enabling  acts  do  not  prescribe 
any  time  within  which  the  right  of  transfer  shall  be  exercised. 
It  is  said  to  be  "  perhaps  true  that  the  request  should  be  made 
in  a  reasonable  time,"  ^  and  it  is  no  objection  to  an  application 
by  a  defendant  that  the  time  within  which  he  is  required  to 
answer  or  plead  in  the  state  court  has  expired,^  or  that  he  has 

in  the  state  court.    They  are  inconsist-  move  the  case  to  the  federal  court.     It 

ent    with    a  desire  to  substitute    the  was  held  that  the  defendant  was  not 

United  States  courts  for  the  state  tribu-  precluded    from    thus    removing   the 

nal,  and  amount  to  an  election  on  the  cause. 

part  of  defendant;   and   having  once  In  Strasburger  v,  Beecher,  44  Fed. 

made  it  for  any  purpose,  the  right  of  Rep.  aoq,  it  was  held  that  the  signing 

transfer  has  been  forfeited,  and  the  ap-  of  a  stipulation  for  a  continuance  in 

plication  came  too  late."  the  state  court  did  not  debar  the  party 

In   Hecht  v.  Metzler,  82  Fed.  Rep.  from  subsequently  removing  the  cause. 

340,  there  were  trial  and  judgment  in  2.  See  supra^  p.  274. 

the  territorial  court,  and  a  motion  for  8.  Herman   v,   McKinney,  43    Fed. 

a  new  trial  was  pending  therein  when  Rep.  689. 

the  teiritory  became  a  state.     The  state  4.  Blackburn   v.  Wooding,  56  Fed. 

court   to  which  the  cause  was  trans-  Rep.  545,  was  a  case  removed  on  the 

ferred  by  force  of  the  law  heard  and  application  of  the  plaintiff, 

denied  the  motion  for  a  new  trial,  and  5.  Strasburger  v,  Beecher,  44  Fed. 

from  the  order  denying  the  motion  the  Rep.  211,  where,   however,   Knowles, 

plaintiff  appealed  to  the  Supreme  Court  J.,  said  that  *' if  the  application  was 

of  the  state,  where  the  defendant  ap-  made  at  any  time  before  trial  in  the 

peared   without  objection   and  united  state  court,  there  could  be  no  objection 

with  the  plaintiff  in  asking  a  decision  but  that  it  had  been  made  in  season," 

of  the  cause.     The  Supreme  Court  re-  unless   by  some   unequivocal  act  the 

versed   the  judgment  and    remanded  party  had  waived  his  right, 

the  cause  to  the  court  below  for  a  new  In   Wing  v.  Chicago,  etc.,  R.  Co.,  X 

trial.     On  the  coming  down  of  the  re-  S.  Dak.  459,  the  court  said:  "  The  pro- 

mittitur  the  defendant  filed  in  the  trial  visions  of  the  enabling  act  do  not  state 

court  his  petition  for  removal.     It  was  when  (his  written  request  shall  be  filed, 

held  that  he  had  waived  his  right  to  the  time  must  be  left  to  the  construc- 

have  the  cause  removed.  tion  of  the  court  to  which  the  appli- 

See  further,  supra^  p.  163.  cation   is  directed.    •    •    •    By  this 

1.  Ames  V,  Colorado  Cent.  R.  Co.,  4  construction  it  is  clear  that  a  party  has 

Dill.  (U.  S.)  260.  no  right  of  transfer  unless  he  files  his 

Acts  Hot  OonstitiitliigWaivff. — In  Carr  written  request  asking  the  removal  be- 
r.  Fife,  44  Fed.  Rep.  713  after  the  ad-  fore  he  has  taken  any  active  steps  in 
mission  of  the  state,  a  stipulation  was  the  case  in  the  state  court." 
signed  whereby  the  parties  submitted  6.  Frasert^.  Trent,  74  Fed.  Rep.  423; 
the  case  for  decision  to  the  Superior  Crown  Point  Min.  Co.  f.  Ontario  Silver 
Court  of  the  state  which  was  the  sue-  Min.  Co.,  74  Fed.  Rep.  419,  holding 
cessor  of  the  territorial  court  in  which  that  a  provision  that  a  removal  could 
the  cause  originated,  but  the  state  be  had  only  "  upon  motion  or  petition 
court  never  acted  upon  the  stipulation,  *  *  *  made  under  and  in  accord- 
and  after  it  had  been  filed  granted  a  ance  with  the  Act  or  Acts  of  the  Con- 
motion  made  by  the  defendants  to  re-  gress  of  the  United  States  '*  referred  to 
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already  answered  or  pleaded  in  that  court.  ^ 

6.  To  What  Court  Application  Is  Made.  —  In  most  of  the  reported 
cases,  if  not  in  all,  the  application  for  removal  was  made  to,  and 
removal  was  made  from,  the  state  court  which  succeeded  to  the 
business  pending  in  the  territorial  court.'  But  it  has  been  held 
that  under  some  circumstances  an  application  to  the  state  court 
would  be  wholly  improper.* 

6.  Form  and  Contents  of  Application.  —  The  enabling  acts  usually 
provide  that  cases  shall  remain  in  the  state  courts  in  the  absence 
of  a  request  for  removal.*    A  "  written  request  "  for  removal  is 

the  method  of  procedure  adopted  by  Hanford,    J.,    said:    "  On  ^he    other 

Congress  in  the  kindred  subject  of  re-  hand,  I  have  heretofore  decided  in  a 

moval  of    cases    originating  in  state  case  entitled  Carr  v,  Fife,  44  Fed.  Rep. 

courts,  and  did  not  require  the  applica-  713,  that  the  request  was  properly  filed 

don  to  be  made  within  the  time  speci-  in  a  state  court  which  had  never  as- 

fied  in   respect  of  the  latter  class  of  snmed  or  exercised  jurisdiction  of  the 

cases.  cause,  but  whose  clerk  had,  before  the 

1.  McCornick  v.  Western  Union  Tel.  organization  of  the  national  courts  for 
Co.,  79  Fed.  Rep.  449,  a  case  arising  the  district,  received  actual  possession 
subsequent  to  the  enactment  of  the  Act  of  the  record  and  papers  of  the  cause, 
of  Congress  of  1887-1888  now  in  force,  I  still  hold  to  thai  opinion,  and  it  is 
providing  for  the  removal  of  causes  in  harmony  with  the  decision  made  by 
from  state  to  federal  courts,  which  re-  Judge  Knowles  in  the  case  of  Stras- 

?[uires  the  application  to  be  made  be-  burger  v.  Beecher,  44  Fed.   Rep.  209. 

ore  the  defendant  is  required  to  answer  But  obviously,  in   whatever  court  the 

or  plead,  etc.,  see  supra^  pp.  284  288.  request  may  be  properly  filed,  to  be 

In   Dunton  v,  Muth,  45  Fed.   Rep.  effective  it  must   be   filed  in  time  to 

390,  however,  it  seems  to  have  been  as-  guide    the    officers   of  the    respective 

sumed  by  the  court  that  it  was  neces-  courts  in   the  actual   transfer  of   the 

sary  to  make  the  application  within  the  case,  and  it  is  too  late  after  the  fact  of 

time  specified  by  (he  Act  of  1875,  then  succession  by  a  state  court  shall  have 

in   force,    which    regulated    removals  actually  occurred,  by  reason  of  such 

from  state  to  federal  courts.  court  having,  with  the  knowledge  and 

2.  See  generally  the  cases  cited  in  acquiescence  of  all  the  parties,  by  a 
the  several  sections  of  this  division.  positive  act  assumed  jurisdiction." 

The  enabling  acts  usually  designate        It  was  also  held  by  Hanford,  J.,  in 

the    court    simply    as    the    "  proper  Murray  v.  Bluebird  Min.  Co.,  45  Fed. 

court.*'  Rep.  387,  that  where  the  plaintiff  vol- 

The  cause  is  removed  from  the  state  untartly  appeared   in   the  state  court 

coun  in  which,  as  the  successor  of  the  and  resisted  a  motion  to  require  him  to 

territorial  court,  it  is  pending,  and  the  give  additional  security  against  dam- 

faci  that  a  cause  is  pending  in  the  Su-  ages  by  reason  of  an  injunction  granted 

preme  Court  of  the  state  at  the  time  by  the  territorial  court,  and,  in  obedi- 

when  the  right  to  a  transfer  is  asserted  ence  to  the  order  of  the  slate  court, 

is  no  objection  to  the  exercise  of  the  afterwards  filed  therein  an  additional 

right.     Hecht  v,  Metzler,  82  Fed.  Rep.  bond,  full  and  perfect  jurisdiction  in 

343;    Bates  v.  Payson,  4  Dill.  (U.  S.)  the  state  court  had  attached,  and  he 

265;    Koenigsberger  v.  Richmond  Sil-  could  not  thereafter  procure  a  removal 

ver  Min.  Co.,  158  U.  S.  41.  of  the  cause  to  the  federal  court. 

8.  In  Bluebird  Min.  Co.  v.  Murray,        4.  Exception   to  Sole.  —  By  the    en- 

45  Fed.  Rep.  388,  it  was  held  that  the  abling  act  admitting  Colorado,  cases 

application  for  removal  might  be  prop-  pending  in  the  territorial  courts  at  the 

erly  filed  in  the  territorial  court  during  time  of  its  admission  were  transferred 

its  existence,  and  that  where  a  transfer  to  the  proper  federal  court  by  virtue 

of  the  case  from  the  territorial  court  to  of  the  act  itself;    it  absolutely  trans- 

the  state  court  as  its  successor  had  ferred  those  cases,  without  any  act  of 

been  actually  effected  the  cause  could  the  parties.     Ames  v.  Colorado  Cent, 

not  be  removed  from  the  state  court.  R.  Co.,  4  Dill.  (U.  S.)  251,  quoted  ia 

412  Volume  XVIII. 


Vrom  Territoriia  REMOVAL  OF  CA  USES.         to  Federal  Courts. 

the  form  of  application  usually  prescribed,  though  in  one  instance 
more  specific  provision  was  made;  ^  but  in  any  case  it  is  custom- 
ary and  appears  to  be  necessary  to  allege  in  the  written  applica- 
tion for  removal  all  the  facts  essential  to  federal  jurisdiction 
which  do  not  affirmatively  appear  in  other  parts  of  the  record.' 
Allegation  of  Amount  in  Diipnte.  ~-  If  the  record  in  a  cause  removed 
to  the  federal  court  is  defective  in  not  containing  a  specific  alle- 
gation that  the  matter  in  dispute  exceeds  the  sum  of  two  thou- 
sand dollars,'  the  federal  court  may  permit  the  record  to  be 
amended  by  affidavits  supplying  the  formal  averments  of  value.* 

7.  ITotice  of  Application.  —  The  enabling  acts  do  not  require 
notice  of  the  application  for  removal,  and  no  notice  is  necessary.^ 

8.  Bond  for  BemovaL  —  The  provisions  of  the  United  States 
statutes  which  require  a  bond  to  be  filed  as  one  of  the  conditions 
of  removal  of  a  cause  from  a  state  to  a  federal  court  ^  do  not 
apply  in  proceedings  to  remove  a  cause  originating  in  a  territo- 
rial court.'' 

9.  Hearing  and  Order  of  Bemoval  —  Hearing  and  Determination. — 
The  court  to  which  the  application  for  removal  is  made  has  the 
power  to  determine  whether  the  cause  is  removable  and  the 
request  for  removal  sufficient,  subject,  however,  to  the  power  of 
the  federal  court  to  settle  the  question  by  assuming  or  refusing 
jurisdiction.^     But  the  state  court  has  no  authority  to  decide 

Wing   V.   Chicago,   etc.,   R.  Co.,  i  S.  8.  As    to    the    amount    in    dispute 

Dak.  460.  necessary  to  confer  jurisdiction,   see 

1.  Most  of  the  enabling  acta  provide  x«E^ra,  p.  410.    It  must  affirmatively  ap- 

for  removal  upon  **  written  request  "  pear  in  the  petition  for  removal  or  else- 

without     otherwise     prescribing     the  where  in  the  record  that  the  requisite 

requisites  of  the  application.     But  the  jurisdictional  amount  was  in  dispute 

provisions  of  the  Constitution  of  Utah  at  the  commencement  of  the  suit  and 

adopted  pursuant  to  the  authority  dele-  not  merely  at  the  date  of  signing  the 

gated   by   the  enabling    act    required  petition.     Strasburger  v,  Beecher,  44 

civil     actions    to     be    removed    only  Fed.  Rep.  214.                                ' 

**  upon  motion  or  petition  by  one  of  the  4.  Carr  v,  Fife,  156  U.  S.  494  [a firm- 

parties  thereto,  made  under  and  in  ac-  ing  ^s  I^^cl*  R^P-  209],  holding  that  it 

cordance  with  the  Act  or  Acts  of  Con-  was   proper  to  admit  such    affidavits 

gress  of  the    United    States.*'     Com-  though   a   decree   had   been   rendered 

menting  upon  the  provision  in  McCor-  where  the  term   at  which  the  decree 

nick   V,   Western   Union   Tel.   Co.,  79  was  entered  had  not  ended;    but  the 

Fed.  Rep.  451,  the  court  said:     "  This  court  said   that  the  procedure  would 

means  that  the  application  and  pro-  have  t>een  more  formal  if  the  decree 

ceedings   should   in  form  conform  to  had  t>een  set  aside  and  renewed  after 

similar  proceedings  under  the  Acts  of  the  amendment  of  the  record  by  the 

Congress,  and  show  the  jurisdictional  affidavits. 

facts  which  would  warrant  the  assump-  5.  Strasbnrger  v.   Beecher,  44  Fed. 

tion    of   jarisdictioQ    by    the   federal  Rep.  ai3.    S^  also  for  the  same  docr 

court."  trine  io  analogous  cases,  supra^  p.  3x9. 

8.  See  the  preceding  note,  and  Dun-  6.  See  supra,  p.  328  et  sea, 
ton  V.  Muth,  45  Fed.  Rep.  390,  which  7.  Strasburger  r.  Beecher,  44  Fed. 
was  a  case  removed  under  an  enabling  Rep.  9oq,  holding  that  no  bond  is 
act  providing  simply  for  a  *'  written  necessary  in  removals  under  the  en- 
request;"  Crown  Point  Min.  Co.  r.  abling  acts.  See  also  Wing  v,  Chi- 
Ontario  Silver  Mia.  Co.,  74  Fed.  Rep.  cago,  etc.,  R.  Co.,  x  S.  Dak.  459. 
421;  Strasburger  tr.  Beecher,  44  Fed.  8.  Strasburger  v.  Beecher,  44  Fed. 
Rep.  214.  Rep.   aia.    See    also,   for    I  he    sama 
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any  question  of  fact.* 

Ord«r  of  Bemoiral.  —  While  it  is  customary  to  make  an  order  of 
removal,*  still,  if  the  cause  is  removable  and  the  proceedings  for 
removal  are  regular,  the  jurisdiction  of  the  court  in  which  the 
cause  is  pending  \^  ipso  facto  ousted  by  the  filing  of  the  **  written 
request ;"  •  no  order  of  removal  is  necessary  to  confer  jurisdiction 
upon  the  federal  court,  and  no  refusal  of  an  order  can  prevent 
that  jurisdiction  from  attaching.* 

10.  Filing  Papers  in  Federal  Court  —  BamoTal  Takoo  Original  Papon. 
—  The  enabling  acts  do  not  require  that  any  certified  copy  of 
the  record  shall  be  filed  in  the  federal  court;  they  contemplate 
that  the  original  papers  in  the  cause  shall  be  transferred  to  that 
court.* 

Cortiorazl  from  Fodoral  Gonrt  —  If  a  cause  has  been  properly  removed 
the  federal  court  will  issue  a  writ  of  certiorari  requiring  the  court 
whence  the  cause  was  removed  to  send  up  the  papers  on  file 
therein,  where  such  writ  would  be  appropriate  in  a  cause  origi- 
nating in  a  state  court  and  removed  to  a  federal  court.* 

11.  Extent  of  Jnrisdiction  Acquired  by  Federal  Court  —  Upon 
removal  of  the  cause  to  the  federal  court  that  court  may  pro- 
ceed as  the  territorial  court  where  the  cause  was  pending  would 
have  proceeded  if  it  had  retained  the  cause.'' 

12.  Remand  and  Costs  on  Bemand  —  Oronndi  for  Bomand.  —  A  cause 
removed  to  a  federal  court  will  be  remanded  upon  the  same 
grounds  that  would  necessitate  a  remand  had  the  cause  originated 
in  a  state  court  and  been  removed  to  the  federal  court,^  and  it 

doctrine  in  analogous  cases,  supra^  p.  0.  See  Dunton  v,  Muth,45  Fed.  Rep. 

338.  390.  and  supra,  p.  387. 

1.  Miller  V.  Sunde,  i  N.  Dak.  3.  See  7.  Koenigsberger  v.  Richmond  Silver 
also  supra,  p.  340.  Mia.  Co.,  158  U.  S.  51. 

2.  See  McCornick  v.  Western  Union  Thus  where  a  case  was  tried  in  a  ter- 
Tel.  Co.,  79  Fed.  Rep.  450;  Carr  v.  ritorial  District  Court  and  an  appeal 
Fife,  44  Fed.  Rep.  714.  from  the  judgment  therein  was  taken 

8.  Miller  v.   Sunde,    i   N.    Dak.    i;  to  the  Supreme  Court  of  the  territory, 

Strasburger  v.  Beecher,  44  Fc  I.  Rep.  of    which    court    the    state    Supreme 

212,  holding  that  in  that  respect  the  Court  became  the  successor,   whence 

same  rule  applies  as  in  the  analogous  the  case  was   removed  to  the  federal 

cases  of  removals  from  state  to  federal  Circuit  Court,  it  was  held  that  whether 

courts,  for  which  see  supra,  p.  347.  the  Judgment  should  be  affirmed  or  re- 

4.  Strasburger  v.  Beecher,  44  Fed.  versed,  the  federal  court  could  enter 
Rep.  2T2,  applying  the  rule  laid  down  the  proper  judgment  and  if  necessary 
supra,  p.  347,  in  analogous  cases.  try  the  case  again.     Bates  v.  Payson. 

5.  Strasburger  v.  Beecher,  44  Fed.  4  Dill.  (U.  S.)  265.  See  also  Koenigs- 
Rep.  211,  where  the  court  quoted  the  berger  v.  Richmond  Silver  Min.  Co., 
enabling    act    for    the    admission    of  158  U.  S.  41. 

North  Dakota,  South  Dakota,  Mon-  8.  See  supra,  p.  366  et  seq,;  Hecht  v, 
tana,  and  Washington,  25  U.  S.  Stat.  Mezler,  82  Fed.  Rep.  340,  where  the 
at  L.  683,  c.  180,  §  23,  which  provided  cause  was  remanded  on  the  ground 
that"  all  the  files,  records,  indictments,  that  the  removing  party  had  waived 
and  proceedings  relating  to  any  such  his  right  of  removal;  Carson  v,  Don- 
cases  shall  be  transferred  to  such  cir-  aldson,  45  Fed.  Rep.  821,  where  the 
cuit,  district,  and  state  courts  re-  cause  was  remanded  on  the  ground 
spectively."  that  there  was  no  separable  contro- 
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will  be  so  remanded  by  the  court  of  its  own  motion  whenever  the 
want  of  federal  jurisdiction  appears.^ 

Coiti  on  Bomand.  —  Upon  remanding  the  cause  costs  will  be  taxed 
against  the  party  who  procured  the  removal.^ 

13.  Appeal  and  Error.  —  Orders  granting  or  denying  a  petition 
for  removal  are  probably  appealable  wherever  a  like  order  in  a 
cause  in  the  state  court  would  be  appealable.' 

IV.  Fsox  One  State  Coubt  to  Akothes  —  1.  Of  Civil  Causes 
—  a.  Authority  and  Grounds  for  Removal  —  Authority  for 

BemoraL  —  Every  case  must  remain  in  the  court  where  it  origi- 
nated until  removed  by  lawful  authority,  and  no  court  has  inher- 
ent power  to  remove  a  cause  pending  therein  to  another  court; 
that  power  is  derived  entirely  from  the  statute.*     Jurisdiction  by 

Tcrsy,  which  was  the  only  basis  for  cation  of  a  mortgagee  of  the  premises 

xemoval.  who  contended  that  his  mortgage  took 

Jnilgo  Ordering  Somoval  Diiqnalified.  precedence  of  the  lien.    The  court  coo- 

—  It  is  no  ground  for  remand  that  the  strued  the  word  '*  action  "  in  the  stat- 

judge  who  made  the  order  of  removal  ute  as  not  embracing  proceedings  to 

was  disqualified  by  reason  of  having  enforce  statutory  liens. 

been  attorney  for  one  of  the  parties.  Pub.  Stat.  Mass.,  c.  15a,  g  7,  pro- 

Strasburger  v,  Beecher,  44  Fed.  Rep.  vides  for  the  removal  from  the  Superior 

aoQ.  Court  to  the  Supreme  Judicial  Court  of 

1.  Nickerson  v.  Crook,  45  Fed.  Rep.  certain  "  actions,  except  of  tort"     In 

658;    Carson    w.   Donaldson,  45    Fed.  Carter  v.  Wabash,    etc.,   R.  Co.,   137 

Rep.   821,    where    the  cause   was  re-  Mass.  187,  it  was  held  that  where  the 

manded   though  both   parties    sought  plaintifif' s  declaration  contained  counts 

to  uphold  the  federal  jurisdiction.  both  in  contract  and  in  tort,  all  alleged 

8.  Hecht  V,  Metzler,   82  Fed.  Rep.  to  be  for  the  same  cause  of  action,  the 

343.  cause  was  not  removable.     The  court 

8.  See  supra^  p.  391  et seq,  said:     "As  the  law  now  stands,  it  pro- 

In  Wing  r.  Chicago,  etc.,  R.  Co.,  i  hibits  any  action   of  tort  from  being 

S.  Dak.  455,  an  appeal  from  an  order  brought  in  or  removed  to  this  court, 

denying  a  removal  was  affirmed.  •    •    *    If  the  defendant  could  remove 

4.  Shannon  v.  Smith,  31  Mich.  451.  such  a  case,  it  would  be  in  the  power 

See  also  Santa  Cruz  v,  Santa  Cruz  R.  of  the  plaintiff  to  oust  the  jurisdiction 

Co.,  56  Cal.  148.  of  the  court  by  discontinuing  his  counts 

In  Bliss  V.  Hurd,  168  Mass.  464,  the  in  contract  and  leaving  his  case  purely 

court  said:    **  It  often   happens   that  one  of  tort.*' 

two  courts  have  concurrent  jurisdiction  The  statute  last  above  cited  was  held 
over  actions,  and  yet  there  is  do  right  not  to  embrace  actions  for  flowing 
of  removal  of  sucli  actions  from  one  to  land,  since  it  is  expressly  provided  by 
the  other  or  from  the  inferior  court  to  section  3  of  the  same  chapter  that  the 
the  superior  court.  The  right  to  re-  Superior  Court  "  shall  have  exclusive 
move  an  action  from  one  court  to  an-  original  jurisdiction  of  complaints  for 
other  does  not  depend  upon  the  flowing  lands."  Humphrey  v.  Berk- 
original  jurisdiction  of  the  court  to  shire  Woollen  Co.,  10  Allen  (Mass.)  420. 
which  the  action  is  removed,  but  upon  Where  criminal  jurisdiction  is  ex- 
the  terms  of  the  statute  authorizing  the  clusively  vested  in  one  of  several 
removal."  branches  of  a  court  and  jurisdiction  of 

Conitmotion  of  Ststntoi  Anthorliiiig  civil  cases  is  denied  to  that  branch,  it 
Bemoval.  —  In  Dion  v.  Powers,  128  may  nevertheless  try  a  civil  case  trans- 
Mass.  192,  it  was  held  that  the  title  to  f erred  to  it  where  another  statute 
real  estate  was  not  brought  in  question  authorizes  a  judge  of  either  branch  to 
within  the  meaning  of  Gen.  Stat.  Mass.,  hear  and  determine  a  case  pending  in 
c.  120,  §  13,  then  in  force,  in  a  petition  another  branch,  when  from  any  cause 
to  enforce  a  mechanic's  lien,  so  as  to  the  judge  of  the  latter  may  be  unable 
authorize  its  removal  from  the  District  to  dispose  of  all  the  cases  before  him 
Court  to  the  Superior  Court  on  appli-  without  unreasonable    and  expensive 
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removal  cannot  be  conferred  by  mere  waiver  or  consent  of  par- 
ties where  the  statute  does  not  authorize  the  removal  under  any 
circumstances.^ 

Conititiitloiiality  of  Stotutot.  —  Statutes  providing  for  the  removal 
of  causes  are  sometimes  declared  invalid  on  the  ground  that  they 
invade  the  constitutional  jurisdiction  of  the  court  in  which  the 
action  was  originally  brought.'  But  the  general  right  of  the 
legislature  to  regulate  the  practice  in  the  state  courts  is  beyond 
dispute,  and  a  provision  for  removal  from  one  court  to  another 
does  not  impair  the  obligation  of  a  contract  nor  take  away  any 
vested  right." 

erouidi  fur  BAmovaL  —  The  statutes  authorizing  removal  which 
are  considered  in  this  article  ^  do  not  usually  mention  grounds 

delay.      Meng^el   Jr.   Brothers  Co.   v,  (i8g7),  §  638,  providing  for  removal  of 

Jackson,  94  Ky.  472.  causes  from  the  Circuit  Court  of  Kent 

1.  Kindel  v.  Le  Bert,  23  Colo.  385,  County  to  the  Superior  Court  of  Grand 
where,  however,  the  assumption  of  Rapids,  was  held  constitutional  in 
jurisdiction  by  a  court  to  which  the  Wood  v,  Kent  Circuit  Judge,  Tos  Mich, 
cause  was  transferred  without  authority  378,  where  the  court  said:  *'  The  sec- 
was  not 'assigned  for  error  nor  dis-  tion  providing  for  the  removal  of  causes 
cussed  by  counsel,  and  the  court  pro-  from  the  Circuit  Court  to  the  Superior 
ceeded  to  a  consideration  of  the  errors  Court  of  Detroit  is,  so  far  as  any  con- 
assigned,  stituiional    question    can    be    raised. 

An  Ezoeptional  Instaaoe.  —  Where  a  identical  with  the  section  now  before 
cause  is  transferred  by  consent  to  a  us,  and  the  constitutionality  of  that  act 
court  which  would  have  had  original  has  been  recognized  by  this  court." 
jurisdiction  thereof  it  may  be  treated  Citing  Bigelow  v.  Booth,  39  Mich.  622, 
«s  an  original  action  in  the  latter  Rankin  v.  Wayne  Circuit  Judge,  39 
court,  so  that  it  will  be  immaterial  Mich.  115,  Butler  v,  Wayne  Circuit 
whether  the  court  whence  the  cause  JuJge,  41  Mich.  654. 
was  transferred  had  or  bad  not  juris-  Constmetion  of  Constitation.  —  A  con- 
diction  thereof.  Lundgren  v,  Crum,  stitutional  provision  vesting  in  the 
47  Neb.  242.  courts  the  power  to  change  the  venue 

2.  A  constitutional  provision  that  a  of  cases  does  not  render  invalid  an  act 
certain  court  shall  have"  general  juris-  of  the  legislature  providing  for  the 
diction  in  law  and  equity  "  will  invali-  transfer  of  causes  from  one  court  to 
date  an  act  of  the  legislature  authoriz-  another,  both  in  the  same  venue,  and 
ing  the  court  of  its  own  motion,  and  having  concurrent  jurisdiction  of  such 
without  the  consent  of  the  parties,  to  causes.  Armstrong  v.  Emmet,  16  Tex. 
transfer  cases  pending  therein  to  an-  Civ.  App.  242. 

other  court  not  of  co-ordinate  jurisdic-  Curative  Acts.  —  Where  a  cause  has 

tion.     De  Hart  v.  Hatch,  3  Hun  (N.  been  removed  upon  the  application  of 

Y.)  375.     See  also  Alexander  v,  Ben-  the  defendant  a  subsequent  legislative 

nett,  60  N.  Y.  204.  act  curing  all  defects  of   jurisdiction 

But  it  is  competent  for  a  party  to  and  procedure  in  the  removal  of  such 
waive  his  constitutional  right,  and  causes  theretofore  effected  cannot  be 
where  he  submits  to  the  transfer  with-  injurious  to  the  rights  of  the  defend- 
out  objection  and  the  cause  proceeds  to  ant,  and  is  not  open  to  his  objection 
trial  and  judgment,  also  without  objec-  that  it  was  not  within  the  scope  of  leg- 
tion,  he  cannot  for  the  first  time  urge  islative  authority.  Hyde  v.  Greenougb, 
the  invalidity  of  the  judgment  on  ap-  11  Cush.(Mass.)  87. 
peal.  Heath  v.  Hubbell,  6  Daly  (N.  4.  Chaageof  VeiiiM. — As  to  the  grounds 
Y.)  183,  followed  in  Farrington  v.  for  change  of  venue  and  the  practice  in 
0*Conner,  6  Daly  (N.  Y.)  209.  procuring  a  change,  see  article  Change 

8.  Johnson  v.  Ackerson,  3  Daly  (N.  of  Venue,  vol.  4,  p.  373. 

Y.)  432.  Dtsqualilleatlon  or  IneapMlty  of  Judge. 

In    Kiohigaa,     How.     An  not.     Stat.  —  In  New  York^  Code  Civ.  Fro.,  g  342, 

(1882),  %  6584,  now  Comp.  Laws  Mich,  provides     for     the    removal    to    the 
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for  removal,  the  legislature  having  determined  that  for  the  pur- 
pose of  relieving  the  crowded  docket  of  a  court  and  facilitating 
the  disposition  of  judicial  business,  or  for  the  purpose  of  giving 
to  a  defendant  the  right  of  selecting  a  court  of  concurrent  juris- 
diction, or  for  other  reasons,  it  is  expedient  that  in  all  cases  of  a 
certain  class  one  or  both  of  the  parties  may  have  a  removal  upon 
complying  with  certain  formalities.^ 

b.  Waiver  of  Right  of  Removal,  —  By  taking  proceedings 
tantamount  to  a  submission  of  the  controversy  to  the  court  or  to 
an  expression  of  intention  to  try  it  there,  a  party  may  waive  his 
right  of  removal.' 

Saprr.me  Court  of  an  action  or  special  where  the  legality  of  a  municipal  tax 

proceeding  pending  in  the  County  Court  is  in  issue.    Santa  Barbara  v.  Eldrad, 

or  before  a  county  judge  if  the  Judge  95  CaU  378.    See  also  Santa  Barbara 

"  is  for  any  cause  incapable  to  act."  v.  Stearns,  51  Cai.  499. 

In  Matter  of  Munger,  10  N.  Y.  App.  A  license  charge  or  fee  for  the  trans* 

Div.  347,  it  was  held  that  *'  the  section  action    of     business     acquired    by    a 

refers  to  an  incapacity  relating   to  a  municipal  ordinance  is  a  tax  within  the 

particular  action  or  special  proceeding,  meaning  of   the  term  *' tax '*  as  em- 

rather  than  to  a  general  incapacity  to  ployed  in  Code  Civ.  Pro.  CaU,  g  838, 

act  as  a  judge  at  all,"  and  that  the  above  quoted. 

section  "  has  no  application  whatever  2.    Where  the  defendant    elects    to 

to  a  voluntary  absence  of  the  county  proceed   to  trial  and  submits  to  the 

judge    from   the    state."    As    to  dis-  jurisdiction  of  the  court,  he  waives  the 

qualification  of  a  judge  as  a  ground  right  of  removal.     Halperin  v.  Scher* 

for  change  of  venue  see  article  Chang£  merhorn,  (C.  PI.  Gen.  T.)  8  Misc.  (N. 

OF  Venue,  vol.  4,  p.  405  et  seq,  Y.)  336,    where  an   application    made 

Ai   to  Title  to  Luid  in  Issuo  as   a  after  reversal  of  a  judgment  on  appeal 

ground  for  ousting  the  jurisdiction  of  and  a  remand  of  the  cause  for  a  new 

a  justice  of  the  peace  and  transferring  trial  was  held  to  have  been  properly 

the  cause  to  another  court,  see  article  denied. 

J17STICES  OF  THE  PEACE,  vol.  Z2,  p.  675  In  How  York,  Code  Civ.  Pro.,  §  3216, 

el  seq.  as  amended  by  Laws  1895,  c.  946,  pro- 

1.  In  Oalifimia,  Code  Civ.  Pro.,  |  838,  vides  for  the  removal  of  certain  causes 
provides  for  the  compulsory  transfer  to  from  the  District  Court  of  New  York 
the  Superior  Court  of  an  action  in  civy  to  the  City  Court  of  New  York  Axy 
a  justice's  court  '*  if  it  appear  from  by  the  defendant  *' after  issue  is  joined 
answer  of  the  defendant,  verified  by  the  and  before  an  adjournment  has  been 
his  oath,  that  the  determination  of  the  granted  upon  his  application."  Prior 
action  will  necessarily  involve  the  ques-  to  the  amendment  above  mentioned 
tion  of  *  *  *  the  legality  of  any  the  section  of  the  code  above  cited  pro- 
tax,  impost,  assessment,  toll,  or  munici-  vided  for  the  removal  of  such  causes  to 
pal  fine."  It  was  held  in  Santa  Cruz  the  Court  of  Common  Pleas.  An  ad- 
r/..  Santa  Cruz  R.  Co..  s^  Cal.  150,  journment  caused  by  the  defendant's 
that  if  a  complaint  in  a  justice's  court  demand  for  a  bill  of  particulars  was 
to  recover  a  license  tax  states  no  cause  held  to  be  the  equivalent  of  an  ad- 
of  action  a  transfer  is  not  authorized  journment  on  his  application,  and  the 
and  the  Superior  Court  could  acquire  cause  was  not  thereafter  removable, 
no  jurisdiction  thereby.  Ives  v.  Quinn,  (C.  PI.  Gen.  T.)  7  Misc. 

Code  Civ.  Pro.  Cal.,  §  933.  provides  (N.  Y.)  660. 

that  **  all  proceedings  in  civil  actions  For  a  case  holding  that  various  ad- 

in  police  courts  must,  except  as  in  this  joummentshad  under  peculiar  circum- 

title  otherwise  provided,  be  conducted  stances  could  not  be  attributed  to  the 

in  the  same  manner  as  civil  actions  defendant  so  as  to  constitute  a  waiver 

in  justices'  courts."     This  section,  to-  of    his    application    for   removal,   see 

gether  with  section  838  above  quoted,  Schmitzpahn   v.  Davis  Sewing  Mach. 

authorizes  the  transfer  of  a  cause  from  Co.,  (Supm.  Ct.  App.  T.)  19  Misc.  (N, 

a  police  court  to  the  Superior  Court  Y.)  621. 
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c.  Amount  in  Dispute.  ~  The  right  of  removal  is  sometimes 
limited  to  cases  in  which  a  definite  amount  is  in  dispute.*  Where 
the  right  is  confined  to  cases  in  which  **  the  damages  claimed  " 
exceed  a  certain  sum,  it  has  been  held  that  a  claim  of  interest  on 
the  principal  sum  demanded  may  be  considered  as  a  part  of  the 
damages  claimed.* 

d.  Time  for  Application.  —  There  is  no  uniformity  in  the 
statutory  provisions  prescribing  the  time  when  the  application 
for  removal  shall  be  made.  Some  of  them  require  it  to  be  made 
at  the  time  of  entering  appearance.*  Most  of  them  authorize  a 
removal  at  a  later  period,*  but  not  after  a  trial  of  the  cause  upon 
the  merits.*     A  premature  application  will  not  aflfect  the  juris- 

For  a  case  holding  that  the  applica-  certain  cases  of  that  description  to  the 

tion  was  too  late  because  made  after  Superior  Court.     The  court  said:      'A 

an  adjournment,  see  Dinkel  v.  Wehle.  writ  of  scire   facias      *     *      *    is  a 

(CPU  Gen.  T.)  63  How.    Pr.  (N.  V.)  judicial   writ,    which  can    only    issue 

298.  from   the  court  having   possession  of 

In  Krahner  v.  Heilman,  16  D^l^  (N.  the   record   on   which    it   is    founded. 

Y.)  132,  an  action  in  a  District  C5ourt,  *    •    ♦    No  debt  or  damage  is  therein 

the  defendant,  upon  the  return  day  of  demanded.*' 

the  summons,  offered  an  undertaking,  2.  Blumenthal  v.  Lloyd.  (Supm.  Ct. 
which  was  rejected;  but  leave  to  file  App.  T.)  18  Misc.  (N.  Y.)  195. 
another  undertaking  was  granted,  and  8.  Under  Comp.  Laws  Mich.  (1897), 
an  adjournment  had  for  the  production  g  638,  the  removal  of  a  cause  by  ttie 
of  sureties  to  justify.  The  underiak-  defendant  from  the  Circuit  Court  of 
ing  was  filed;  but  upon  the  adjourned  Kent  county  to  the  Superior  Court  of 
day,  the  defendant  did  not  appear  with  Grand  Rapids  is  to  be  had  '*  at  the 
the  sureties.  His  default  was  taken  time  of  entering  his  appearance." 
and  judgment  rendered  in  the  plain-  The  fact  that  a  preliminary  injunction 
tifif's  favor.  This  judgment  was  sub-  has  been  issued  upon  an  ex  parte  show- 
sequently  vacated,  and  the  default  ing  does  not  prevent  a  removal  upon 
opened,  and  the  defendant  permitted  ])roper  application.  Wood  v.  Kent 
to  come  in  and  defend  upon  the  de-  Circuit  Judge,  105  Mich.  378. 
posit  by  him  of  the  amount  of  the  plain-  4.  In  Lyie  v.  Baker,  4  DalL  (Pa.)  433, 
tiff's  demand,  with  costs  and  interest,  the  statute  provided  for  the  removal 
with  the  clerk  of  the  District  Court,  of  a  cause  from  one  court  to  another 
A  stipulation  to  that  effect  was  signed  '*  on  or  before  the  first  day  of  the  next 
and  an  order  entered  thereon.  The  term  after  the  said  action  shall  have 
trial  of  the  cause  was  adjourned  there-  been  commenced."  It  was  held  that 
after  from  time  to  time.  When  it  the  cause  was  removable  on  or  before 
finally  came  on  for  trial  the  defendant  the  first  day  of  the  term  next  after  that 
produced  the  sureties  upon  his  under-  to  which  the  original  writ  was  return- 
taking,  and  applied  for  an  order  ro-  able. 

moving  the    cause    under  Code  Civ.  In  Neiv  York  an  application  for  te- 

Pro.,  §  3216.     It  was  held  that  he  had  moval  of  a  cause  from  the  New  York 

clearly  waived   his  right  of  removal  city  District    Court  under  Code   Civ. 

and  that  the  District  Court  had  power  Pro.,  §  3216,  after  an  adjournment  at 

to  try  the  cause.  the   defendant's    request    is  too   late. 

1.  Confltmetion  of  Statute. —  In  Gray  Dinkle  v.  Wehlc,   (C.   PI.  Gen.  T.)  63 

V.  Thrasher,  104  Mass.  573,  it  was  held  How,  Pr.  (N.  Y.)  298.     See  also  supra, 

that  a  writ  of  scire  faciis  returnable  p.  417,  note  2. 

before  the  municipal  court  of  Boston,  5.  In  Smith  v.  Castles,  i  Gray 
to  charge  a  trustee  on  a  judgment  (Mass.)  108,  it  was  held  that  after  a 
rendered  against  the  principal  defend-  trial  and  a  new  trial  granted  the  case 
ant.  was  not  a  civil  action  wherein  the  was  not  within  the  provision  of  Stat, 
debt  or  damage  exceeded  a  definite  Mass.  1844,  c.  162,  that  any  action  en- 
sum  within  the  meaning  of  the  stat-  tered  in  the  Court  of  Common  Pleas 
utes  which  authorized  the  removal  of  where  the  ad  damnum  in  the  writ  ex* 
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diction  of  the  court  in  which  the  cause  is  pending.* 

e.  Who  May  Make  Application.  —  A  removal  can  be  had 
only  at  the  instance  of  a  party  to  the  cause.*  One  of  several 
defendants  may,  however,  have  a  removal  upon  his  sole  applica- 
tion where  the  statute  authorizes  removal  upon  application  of 
"  the  defendant."  *  And  one  of  several  defendants  who  has  not 
been  served  and  has  not  appeared  in  the  cause  may  be  dis- 
regarded in  proceedings  for  removal.* 
'   /.  Removal  by  Consent  or  Stipulation.  —  The  statute 

ceeded  a  certain  sum  "  after  the  first  the  cause  removed.  Whiton  v,  Brod- 
term  may  be  carried  io  the  Supreme  head.  3  Cush.  (Mass.)  356. 
fudicial  Court  by  the  consent  of  both  Pub.  Stat.  Mass.,  c.  152,  g  7,  pro- 
parties,  provided  it  be  done  before  the  vides  that  certain  actions,  if  brought 
trial  commences  in  the  Court  of  Com-  in  the  Superior  Court,  "  may,  before 
mon  Pleas."  the  trial  is  commenced,  be  carried  by 
GontUtntionality  of  Statnte.  —  Where  consent  of  parties  to  the  Supreme  Judi- 
two  courts  have  concurrent  jurisdic-  cial  Court."  By  section  8  of  the  same 
tion,  but  neither  has  appellate  juris-  chapter  the  defendant,  at  the  first  term 
diction  overihe  other  under  the  consti-  at  which  he  is  held  by  law  to  appear, 
tution,  a  statute  authorizing  a  removal  may  make  oath  or  affirmation  *'  that 
of  a  cause  from  one  court  to  the  other  he  verily  believes  he  has  a  substantial 
after  the  determination  of  the  merits  of  defense,  that  the  amount  in  contro- 
the  action  is  unconstitutional.  Heath  versy  exceeds  the  amount  or  value 
V.  Kent  Circuit  Judge,  37  Mich.  372,  mentioned,  ♦  ♦  •  that  he  intends 
Distinguished  in  yf  006.  V,  Kent  Circuit  to  bring  the  cause  to  trial,"  and  may 
Judge,  105  Mich.  378,  whereit  was  held  request  that "  the  same  may  be  re- 
that  the  issuance  of  a  preliminary  in-  moved  to  the  Supreme  Judicial 
junction  upon  an  /'jr/^r// showing  was  Court,"  whereupon  "  itshallbe  imme- 
not  such  a  determination  of  the  merits  diately  transferred,  with  the  papers 
as  to  render  a  subsequent  removal  therein,  to  the  clerk  of  that  court, 
obnoxious  to  constitutional  objections.  *    *    *    and  the  cause   shall  proceed 

1.  In  Hew  York  a  judgment  of  the  as  if  originally  brought  in  that  court." 
District  Court  will  not  be  reversed  on  In  American  Finance  Co.  v.  Bostwick, 
appeal  because  of  the  dental  of  an  ap-  151  Mass.  26,  it  was  said:  ''Any  one 
plication  for  removal  under  Code  Civ.  of  the  defendants  may  remove  such  an 
^^o.y  §  3216,  unless  the  record  shows  action  from  the  Superior  Court  lo  the 
that  the  application  was  made  after  Supreme  Judicial  Court,  although  the 
issue  joined.  Zeimer  v.  Stearns,  (C.  other  defendants  do  not  join  in  the  re- 
PI.  Gen.  T.)  14  Misc.  (N.  Y.)  7.  quest."     Citing  Whiton    v,  Brodhead, 

2.  It  was  held  in  Robbinsz/.  Justices,  3  Cush.  (Mass.)  356.  Compare  Jones  v, 
12  Gray  (Mass.)  225,  that  a  stockholder  Kent  Circuit  Judge,  35  Mich.  4(^4,  a 
summoned  in  under  Stat.  1851,  c.  315,  case  arising  under  a  Michigan  act  pro- 
for  the  purpose  of  giving  him  an  op-  vtding  for  the  removal  of  causes  from 
pottunity  to  try  the  question  whether  the  Circuit  Court  of  Kent  County  to 
any  judgment  obtained  by  the  plaintiff  the  Superior  Court  of  Grand  Rapids  on 
should  be  enforced  against  his  goods  petition  of  "  the  defendant,"  where  the 
and  estate,  was  in  no  sense  a  party  to  court  remarked  that  the  apparent  in- 
the  action  and  could  not  remove  it,  tent  and  policy  of  the  law"  would  seem 
upon  his  affidavit  and  request,  from  to  require  all  the  defendants  to  join  in 
the  Superior  Court,  where  it  was  com-  such  petition  or  the  cause  could  not  be 
menced.  to  the  Supreme  Judicial  Court  removed." 

under  the  statutes   now  embodied  in  4.  Goebel  v.  Stevenson,  35  Mich.  172. 

Pub.  Stat.  Mass.,  c.  152,  §  8.  Under  Code  Civ.  Pro.  N.  Y.,  §  3216, 

3.  Under  Stat.  Mass.  1840,  c.  87,  §  3,  authorizing  the  removal  of  certain  ac- 
which  provided  for  removal  of  a  cause  tions  from  a  District  Court  of  New  York 
from  the  Court  of  Common  Pleas  to  city  to  the  New  York  City  Coun  on 
the  Supreme  Judicial  Court  on  affidavit  application  of  "  the  defendant,"  it  was 
of  "the  defendant,"  it  was  held  that  held  that  one  of  several  defendants 
one  of  several  defendants  could  have  who  alone  was  served  with  summons 
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sometimes  provides  for  a  transfer  upon  written  agreement  of  the 
parties  entered  of  record.^  If  such  an  agreement  imposes  condi- 
tions upon  one  of  the  parties,  such  as  the  payment  of  costs,  he 
cannot  insist  upon  a  transfer  until  he  has  fulfilled  the  condition.' 
A  case  may  be  transferred  )>y  consent  in  open  court  where  the 
parties  affirm  the  existence  of  all  the  facts  made  essential  to  the 
transfer  by  statute,  although  a  different  method  of  effecting  a 
transfer  is  provided  by  statute.'  A  cause  cannot  be  removed 
upon  mere  consent  of  the  parties  and  without  an  order  where  the* 
statute  requires  an  order  and  where  the  court  to  which  it  is  sought 
to  remove  the  cause  has  no  jurisdiction  of  the  subject-matter 
except  by  removal  under  the  statute.* 

g-.  Application  for  Removal.  — ^  The  statutes  usually 
authorize  a  removal  only  upon  motion,  petition,  or  request  of  the 
party  entitled  to  the  removal.' 

k.  Bond  or  Undertaking — (i)  Necessity  and  Sufficiency — 
Heceifitj  of  Bond.  —  In  some  cases  the  statute  requires  the  party 
applying  for  removal  to  give  a  bond  or  undertaking  to  enter  the 
cause  in  the  court  to  which  it  is  removed,  or  to  pay  any  judg- 
ment that  may  be  rendered  against  him.  In  other  cases  no  bond 
is  required  by  the  statute. 

Amount  of  Bond.  —  In  one  state  the  statute  provides  that  the  court 
shall  fix  the  amount  of  the  bond  within  prescribed  limits.' 

and  appeared  in  the  action  was  entitled  moval  of  a  cause  from  a  police  court  to 

to  a  removal  on  his  sole  application,  the  Superior  Court  upon  request  of  the 

Nicoll  V.  Palmer,  (C.  PI.  Spec.  T.)  24  defendant    when   it  appeared   by  the 

Civ.  Pro.  (N.  Y.)  409.  pleadings  that  the  title  to  real  estate 

1.  Ex p.  Burton,  100  Ala.  391.  was  in  question,  it  was  held  that  where 

8.  Exp,  Burton,  100  Ala.  391,  an  at-  the  judge  of  the  police  court  ordered  the 

tempted  transfer  of  a  case  by  agree-  defendant  to  remove  such  a  cause  and 

ment  under  the  Act  of  March  i,  1881  to  recognize    with   a   surety  therefor, 

(Acts  Ala.  1880-1881,  p.  268),  from  the  and  the  defendant,  protesting  against 

City  Court  of  Montgomery  to  the  Cir-  the  order,  recognized  as  ordered,  and 

cuit  Court.  removed  the  cause,  he  thereby  in  sub- 

8.  Ex  p.    Rice,    102    Ala.   671.     In  stance  and  efifect  requested  its  removal 

Goebel  v.  Stevenson,  35  Mich.  172,  it  and  could  not  have  it  dismissed  from 

was  held  that  the  transfer  of  a  cause  the  Superior  Court.     The  court  said: 

by  consent  of  all  the   parties  entered  *'  If  he  did  not  wish  to  have  the  case 

of  record,    the  court  also    consenting  removed,  he  had  only  to  refuse  so  to 

to  another  court   which  had  jurisdic-  recognize,  and  it  would  then  have  been 

tion  of  the  subject-matter,  was  effective,  the  duty  of  the  police  court  to  hear  and 

though    the    statute    provided    for    a  determine  the  case  as  if  there  had  been 

transfer  upon   petition  and  bond  and  no  request  to  remove  it." 
made   no  provision   for  a  transfer  by        6.  In    Kew    York,    Code    Civ.    Pro., 

stipulation.  §  3216,   concerning   removals  from   a 

4.  Bray  v,  Marshall,  66  Mo.  122,  an  District   Court  of    New    York  city   to 

action    of    ejectment    transferred    by  the  Court  of  Common  Pleas  (now  to  the 

mere  consent  of  the  parties  from  the  New  York  City  Court),  provides  for  the 

Circuit  Court  of  the  county  in  which  filing  of  an   undertaking  **  in   a  sum 

the  land  was  situated  to  the  Circuit  fixed   by   the    justice,    not    exceeding 

Court  of  another  county.  twice    the    amount    of    the    damages 

6.  Implied    Seqnest.  —  In    Leary    v,  claimed,'*  etc.     It  was  held  in  Mongan 

Reagan,  115  Mass.  558,  decided  under  v.  Lehigh  Valley  R.  Co.,  (C.  PI.  Gen. 

a  statute  which  provided  for  the  re-  T.)  14    Misc.  (N.   Y.)  26,   where  the 
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Saoital  of  Gonsidflration.  —  Where  the  statute  provides  for  an 
"  undertaking,"  which  is  usually  an  unsealed  instrument,  no 
expressed  consideration  is  necessary  to  its  validity ;  the  statute 
creates  the  liability.^ 

SzMation  of  Bond.  —  It  is  not  required  that  the  bond  or  undertak- 
ing shall  be  executed  by  the  applicant  for  removal.* 

Approval  or  Disapproval.  —  The  court  has  power  in  the  exercise  of 
a  sound  discretion  to  disapprove  the  security,*  but  cannot  reject 
it  arbitrarily  *  nor  lawfully  refuse  to  approve  or  disapprove  it.* 
If  the  court  erroneously  refuses  to  pass  upon  the  sufficienc}'  of 
the  bond  offered  with  the  petition  for  removal,  and  denies  the 
application,  mandamus  will  lie  to  compel  consideration  of  the 
bond.* 

Sefbot  in  Bond.  —  Where  the  statute  requires  a  party  seeking  a 
removal  to  give  a  bond,  mere  defects  in  the  bond  which  do  not 
create  any  doubt  as  to  the  terms  of  the  obligation  will  be 
regarded  as  immaterial  after  a  removal  is  actually  effected.^ 

plaiatiff  claimed  iwo  hundred  and  fifty  8.  Hogan  t/.  Devlin,  a  Daly  (N.  Y.) 

dollars  damages,   to  be   no  sufficient  184. 

ground  for  refusing  to  grant  an  order  4.  In  O'Connor  v.  Moschowitz,  (C. 

of  removal  that  an   undertaking  pre*  PI.  Gen.  T.)  48  How.  Pr.  (N.  Y.)  451, 

seated  by  the  defendant  in  the  sum  of  the  sureties  on  an  undertaking  justi- 

five  hundred  dollars  was  executed  be-  fied  on  sworn   examinations  and  the 

fore  the  justice  had  fixed  the  amount,  plaintiff    made  no  objection   to  their 

since  the  amount  of  the  undertaking  sufficiency.      The  court  approved   the 

presented  was  the  greatest  which  the  sufficiency  of  one  of  the  sureties,  but 

justice  had  the  power  to  exact.     The  refused  to  approve  the  undertaking  or 

court  said:    **  In  the  case  of  Scherer  v.  to  sign  the  order  of  removal,  on  the 

Hopkins,  (C.  PI.  Gen.  T.)  4a  N.  Y.  St.  ground    that    he    was  personally  ac- 

Rep.  189,  this  court  ruled  that  such  a  quainted  with  the  other  surety,  whom 

ground  as  that  assigned  by  the  justice  he  would  not  accept.     It  was  held  that 

m  the  case  at  bar  presented  no  reason  the  rejection  of  the  undertaking  was  an 

for  the  denial  of  the  motion,  the  grant  abuse  of  discretion  requiring  a  reversal 

ing  of  which  is  made  mandatory  by  of    the    judgment    subsequently    ren- 

the  statute  if  its  conditions  are   ful-  dered.     The    court    said:    **  A  judge 

filled.'*  should   have    no    private    reason ;    it 

The  approval  of  the  court  indorsed  must  be  a  judicial  reason,  and  not  an 

upon  the  undertaking  presented  is  a  arbitrary,   whimsical,   capricious    rea« 

sufficient  compliance    with    the    code  son." 

provision  that  he  shall  fix  the  amount  5.  Hogan  v,  Devlin,  a  Daly  (N.  Y.) 

of    the     undertaking.      Dunseith    v*  184. 

Linke,  10  Daly  (N.  Y.)  363.  6.  Turner  v,  Wayne  Circuit  Judge, 

Sxeeution  Before  AmouAt  Used. —  In  ay  Mich.  5. 

Scherer  v,  Hopkins,  (C.  PI.  Gen.  T.)  4a  7.  In  Muir  v.  Judge,  a8  Mich.  a66, 

N.  Y.  St.  Rep.  189,  it  was  held  that  an  the  plaintiffs  in  a  cause  pending  in  the 

undertaking  may  be  executed   before  Circuit  Court  of  Wayne  county  filed  a 

the  amount  is  fixed  by  the  court,  and  petition  under  the  statute  for  the  re- 

if  the  undertaking  so  executed  is  in  moval  of  the  cause   to   the  Superior 

the  amount  so  fixed  it  will  be  binding  Court  of  Detroit.     With  their  petition 

upon  the  sureties  although  the  fact  of  they  presented  a  bond  signed  by  them* 

the  fixing  is  not  recited  in  it.  selves  as  principals  and  by  one  surety, 

1*  Johnson  v.  Ackerson,  3  Daly  (N.  as  required  by  the  statute;  and  there- 

Y.)  430.  upon  an  order  was  entered  in  the  cause 

8.  Mongan  v.  Lehigh  Valley  R.  Co.,  in  the  Circuit  Court  accepting  the  se« 

(C.  PI.  Gen.  T.)  14  Misc.  (N.  Y.)  26,  a  curity.  The  bond  was  in  the  usual  form 

removal  under  Code  Clir.  Pro.  N.  Y.,  except  in  the  condition,  and  contained 

%  3ai6.  the  names  of  the  plaintiffs  as  principals, 
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(2)  Action  On.  —  Upon  breach  of  the  obligation  of  the  bond  or 
undertaking  no  demand  is  necessary  before  bringing  action 
against  the  obligors,  and  where  the  condition  of  the  instrument 
is  that  the  party  shall  pay  any  judgment  that  may  be  rendered 
against  him,  it  is  not  necessary  to  exhaust  the  remedies  on  the 
judgment  before  bringing  suit  for  breach  of  the  obligation.* 

i.  Order  of  Removal.  —  A  statute  which  provides  for 
removal  upon  the  motion  of  a  party  contemplates  an  order  of 
court  to  make  the  removal  regular,*  and  it  is  the  absolute  duty 

and  that  of  the  surety  as  surety,  and  a  dismissal  of  the  cause/'    See  also 

recited  the  proceedings  for  a  transfer  supra,  p.  335. 

of  the  cause,  concluding  as  follows:  -     Somand  to  Gnro  Defect.  —  In  NicoU  r. 

"  Now  the  condition  of  this  obligation  Palmer,  (C.  PI.  Spec.  T.)  24  Civ.  Pro. 

is  such  that  if  the  said shall  cause  (N.  Y.)  409,  a  cause  was  removed  from 

to  be  filed  and  entered  in  the  said  Su-  a  District  Court  of  New  York  city  to 

perior  Court,  on  the  first  day  of  next  the  Court  of  Common    Pleas,   under 

term,  copies  of  all  papers  filed  and  pro-  Code  Civ.   Pro..  §  3216  [amended  by 

ceedings  had  in  said  cause  in  the  said  Laws  1895,  c.  946,  by  substituting  the 

circuit,  then  this  obligation  to  be  void.  New  York  City  Court  for  the  Court  of 

otherwise  to  remain  in  full  force  and  Common  Pleas].     The  application  for 

effect."     In  compliance  with  the  con-  removal  was  made  by  one  of  several 

dition  of  the   bond  copies  of  all  the  defendants,  who  alone  was  served  with 

papers  filed  in  the  cause  were  filed  in  process  and  appeared  in  the  action,  but 

the  Superior  Court,  and  the  cause  was  the  undertaking  incorrectly  recited  that 

duly  noticed  for  hearing  in  the  latter  the  defendants   appeared   and    joined 

court    and    placed    upon    the    docket,  issue  and    applied   for    the    removal. 

Thereupon,  on  motion  of  the  defend-  The  Court  of  Common  Pleas,  holding 

ant,  the  court  dismissed  the  cause  for  that  the  erroneous  recital  might  affect 

want  of  jurisdiction  by  reason  of  the  the  liability  of  the  surety   upon   the 

incompleteness  of  the  bond  in  not  nam-  undertaking,   refused   to   remand   the                          I 

ing    the    obligors    in    the    condition  cause,  but  remanded  the  undertaking 

thereof.    The    plaintiffs   then    filed  a  for  the  purpose  of  amendment  in  the                         \ 

certified  copy  of  this  order  of  dismissal  District  Court.     Citing  Levy  v.  Scher- 

in  the  Circuit  Court  and  noticed  the  inger,  (C.  PI.  Spec.  T.)  19  Civ.  Pro.  (N. 

cause  for  trial  in  that  court;  but  when  Y.)  346,  where  an  undertaking  which 

the  cause  was  reached  on  the  docket  was     defective     in    not    reciting     the 

the  circuit  judge  declined  to  proceed  amount  of  any  penalty  was  remanded 

with  the  trial,  holding  that  by  the  law  for  amendment,  the  court  citing  Code 

the  cause  was  removed  to  the  Superior  Civ.  Pro.,  §§  725,  729,  730. 

Court.     The  plaintiffs  then  moved  in  1.  Johnson  r.  Ackerson,  3  Daly  (N. 

the  Circuit  Court  for  an  order  vacating  Y.)  430. 

the  former  order  accepting  the  security  3.  Armstrong  v.  Emmet,  16  Tex. 
offered  upon  the  petition  lor  removal.  Civ.  App.  242.  See  also  Bray  v.  Mar- 
aud the  circuit  judge  refused  to  hear  shall,  66  Mo.  122. 
the  motion,  holding  that  by  the  re-  In  Kew  York,  Code  Civ.  Pro.,  §  3216, 
moval  all  proceedings  in  that  court  providing  for  the  removal  of  certain 
were  stayed,  and  that  he  had  no  au-  causes  from  a  New  York  city  District 
thority  to  proceed  further  therein.  Court  to  the  City  Court  declares  that 
The  plaintiffs  then  applied  to  the  Su-  *'  from  the  time  of  the  granting  of  the 
preme  Court  for  a  mandamus  to  com-  order  (of  removal)  the  City  Court  of 
pel  the  judge  of  the  Superior  Court  to  the  city  of  New  York  has  cognizance 
vacate  and  set  aside  the  order  dismiss-  of  the  action."  The  jurisdiction  cf 
ing  the  cause  from  that  court,  and  a  the  District  Court  is  not  divested  until 
writ  of  mandamus  was  granted.  The  an  order  of  removal  is  granted.  Ives 
court  said  that  **  after  the  papers  were  v.  Quinn,  (C.  PI.  Gen.  T.)  7  Misc.  (N. 
filed  and  the  conditions  of  the  bond  Y.)  660.  See  also  People  r.  District 
fully  performed  the  bond  became/wwr-  Ct.,  13  Civ.  Pro.  (N.  Y.)  137. 
tus  officio,  and  any  such  irregularities  Bomoval  Without  Ordop.  — The  New 
in    it   would    not   thereafter    warrant  Yoik  Constitution  of  1894,  art.  6,  §  6b 
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of  the  court  to  make  an  order  tvhere  the  cause  is  removable  and 
the  proceedings  for  removal  are  regular.* 

/  Consummating  Removal  by  Entering  Cause.  —  The 
removal  should  be  consummated  by  duly  entering  the  cause  in 
the  court  to  which  it  is  removed  within  the  time  prescribed  by 
statute.* 

k.  Validity  of  Proceedings  After  Divestiture  of  Juris- 
diction BY  Removal.  —  Further  proceedings  in  the  court  from 
which  a  cause  has  been  legally  removed  are  -absolutely  void,'  and 

abolished  Circuit  Courts  and  Courts  of  within  the  jurisdiction  of  the  Superior 

Oyer  and  Terminer,  and  provided  that  Court. 

the  jurisdiction  of  those  courts  "  shall  If  the  Supreme  Judicial  Court  is  in 

thereupon   be  vested   in  the  Supreme  session  when  the  affidavit  and  request 

Court.*'     It  was   held  that  the  provi-  for  transfer  are  made  the  cause  should 

sion  was  self-executing,  and  that  the  be  entered  in  the  court  at  that  term. 

Supreme  Court  had  jurisdiction  to  try  Rice  v.  Nickerson,  4  Allen  (Mass.)  66. 

a  criminal  case  pending  in  the  Court  If  it  is  not  in  session  the  entry  should 

of  Oyer   and   Terminer   without    any  be  made  at  or  before  the  next  term, 

statutory    provision    or   any  order  of  Knapp  v,  Lambert,  3  Gray  (Mass.)  377. 

court  authorizing  the  transfer.     People  In     Parker     v.    Jackson,    5     Cush. 

V.  Hoch,  150  N.  v.  291.  (Mass.)  501,  it  was  held  that  an  action 

1.  Mongan  v.  Lehigh  Valley  R.  Co.,  removed  from  the  Court  of  Common 
(C.  PI.  Gen.  T.)  14  Misc.  (N.  Y.).  26;  Pleas  to  the  Supreme  Judicial  Court 
Scherer  v,  Hopkins,  (C.  PI.  Gen.  T.)  42  on  the  affidavit  of  the  defendant,  but 
N.  Y.  St.  Rep.  189.  not  entered  in  the  latter  court  at  the 

ICandamos  WUl  Lie  to  compel  a  court  next  term,  could  not  be  entered  therein 

to  allow  the  removal  of  a  cause  where  at  a  subsequent  term, 

a  proper  application  therefor  has  been  Premature  Entry.  —  Under  a  statute 

erroneously  denied.     Whiton  v.  Brod-  providing  for  the  entry  of  a  cause  in 

head,  3  Cush.  (Mass.)  356.  the  court  to  which  it  was  removed  at 

2.  Pub.  Stat.  Mass.,  c.  152.  §  8,  pro-  the  term  of  he  court  holden  next  after 
vides  that  upon  affidavit  of  the  defend-  such  removal,  it  was  held  that  a  cause 
ant  in  certain  actions  in  the  Superior  could  not  be  entered  at  a  term  of  court 
Court  the  cause  "  shall  be  immediately  which  commenced  on  the  same  day 
transferred,  with  the  papers  therein,  that  the  order  of  removal  was  made, 
to  the  cleric  "  of  the  Supreme  Judicial  and  that  (because  must  stand  for  entry 
Court,  "  and  by  him  forthwith  entered  at  the  following  term.  French  t^.  Bar- 
at  the  charge  of  the  party  removing  the  nard,  9  Cush.  (Mass.)  403. 

same,  upon  the  payment  of  the  entry  3.  Boynton  v,  Foster,  7  Met.  (Mass.) 

fee,  and   the  cause  shall   proceed  as  if  415,  in  which  case  the  defendant  regu- 

originally  brought  in  that  court."     It  larly  removed  the  cause  from  the  Court 

is  the  special  duty  of  the  defendant  to  of  Common  Pleas  to  the  Supreme  Ju- 

pay  the  fee  of  the  clerk  and  to  cause  dicial  Court  under  Stat.  Mass.  1840,  c. 

the  action  to  b^  duly  entered,  and  if  he  87,  §   3.     Subsequently  one  who  had 

fails  to  do  so  the  plaintiff  may  advance  been  summoned  as  trustee  of  the  de- 

and  pay  the  money  himself  and  cause  fendant  and  was  not  cognizant  of  the 

the  action  to  be  entered,  and  tax  the  removal  filed  an  answer  in  the  Court 

money  so  advanced  in  his  bill  of  costs,  of  Common  Pleas,  gave  notice  thereof 

if  he  shall  finally   prevail.     If  neither  to  the  plaintiff's  attorney,  and  procured 

of  the  parties  causes  the  action  to  be  an   order  for   his  discharge.      It   was 

entered  at  the  term   at  which  it  might  held  that  the  order  of  discharge  was 

and  ought  to  have  bsen  entered,  it  can-  void.   See  also  Santa  Barbaras.  Eldred, 

not  afterwards,  at  a  succeeding  term.  95    Cal.    378,   holding,   however,   that 

be  entered  there   upon  the  petition  of  where  a  police  court  rendered  judgment 

either   the   plaintiff   or  the  defendant,  in  a  cause  after  its  jurisdiction  was 

Knapp  V.  Lambert,  3  Gray  (Mass.)  377;  ousted   by  proper  proceedings  for  the 

Rice  V.  Nickerson,  4  Allen  (Mass.)  66,  transfer  of  the  cause  to  the  Superior 

holding  that  under  such  circumstances  Court  and  an  appeal  was  taken  from  the 

the  caase  remains  on  the  docket  and  judgment  to  the  Superior  Court,  the 
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no  writ  of  error  is  necessary  to  reverse  a  judgment  thus  ren- 
dered.* 

/.  Effect    of   Removal  on   Attachment  or   Bail.— 

Whether  the  lien  of  an  attachment  of  property  or  the  obligation 
of  bail  will  continue  after  the  removal  of  a  cause  from  one  court 
to  another  depends  upon  the  construction  of  the  statute  authoriz- 
ing the  removal.*  It  seems  that  if  the  statute  makes  no  provi- 
sion on  the  subject  a  removal  will  vacate  attachments  and 
discharge  bail.* 

m.  Extent  of  Jurisdiction  Acquired  by  Removal. — 

After  a  cause  has  been  properly  removed,  the  court  to  which  it  is 
removed  acquires  the  same  jurisdiction  that  the  court  in  which 
the  cause  was  originally  pending  possessed,  but  not  as  a  general 
rule  any  greater  jurisdiction  than  that  court  had.* 

n.  Remand  of  Cause  —  Grounds  for  Bomad.  —  If  the  court  to 

Judgment  of  the  latter  court  was  valid  mate  the  transfer.     See  also  Hogan  v. 

for  the  reason  that  the  cause  was  one  of  Devlin,  2  Daly  (N.  V.)  1S4. 

the  subject-matter  of  which  the  Superior  3.  In   Campau  v,  Seeley,   30  Mich. 

Court  had  original  jurisdiction,   and  57,  decided  under  a  statute  providing 

the  action  might  be  considered  as  hav-  for  the   removal  of  causes  from   the 

ing  been  brought  originally  in    that  Circuit  Court  of  Wayne  County  to  the 

court.  Superior  Court  of  Detroit,  on  the  appli- 

Mandamus  to  Vaoalo  Brronoons  Ordsr.  cation  of  either  party,  and  that  "  any 

—  In  Wood  V.  Kent  Circuit  Judge,  105  bail   that  shall   originally   have   been 

Mich.   378,   a   bill    for  divorce,   man-  taken  shall  be  discharged,"  it  was  held 

damns    was    granted    to    compel    the  that   a  removal  upon   petition  of  the 

judge  of   the   Circuit  Court  of  Kent  plaintifi  operated  to  discharge  a  recog- 

county  to    vacate   an  order  granting  nizance  of  special  bail  given   by  the 

temporary  alimony  made  after  the  case  defendant. 

had  been  regularly  removed  to  the  Su-  8.  Campau  v.  Seeley,  30  Mich.  62. 

perior  Court  of  Grand  Rapids.  4.  Amendment  of  Pleadings.  —  On  the 

Knno  Pro  Tnne  Entry  After  BanoraL —  removal  of    a  cause   from  a  District 

In  State  v,  Reid,   i   Dev.  &  B.  L.  (N.  Court  of  New  York  citv  to  the  City 

Car.)  379,  Ruffin,  C.  J.,  said:    "  It  is  Court  under  Code   Civ.   Pro.    N.  Y., 

certainly   true  that  after  a  cause  has  g  3216,  it  continues  to  be  in  effect  an 

been  removed  from  one  court  to  an-  action  in  a  District  Court,  subject  to 

other,  and  is  well  constituted  in  the  the  incidents  of  such  an  action,  indud- 

latter,  there  can  be  no  further  proceed-  ing  the    right  of  amendment  of  the 

ings  in  the  former."     It  was  held  in  pleadings  within  the  limits  of  the  juris- 

that  case,  however,  that  the  court  may,  diction  of  the  District  Courts.     Walker 

after  removal  of  the  cause  therefrom,  v.  Scott,  (C.  PI.  Spec.  T.)  3  Misc.  (N. 

supply  an  omission  in  its  record  by  a  Y.)  330;    Latteman    v.    Fere,   (C.    PI. 

nunc  pro    tunc  entry  of    proceedings  Spec.   T.)   11   Civ.   Pro.   (N.    Y.)  217; 

which  occurred  prior  to  the  order  of  Myers  v.  Rosenback,  (C.  PI.  Spec.  T.) 

removal,  and   may   then   send   a   new  7  Misc.  (N.  Y.)  561.     But  supplemental 

transcript  of  the  amended  record  to  the  pleadings  cannot  be  filed  after  removal, 

court  to  which  the  cause  was  removed,  since  such  pleadings  are  not  authorized 

1.  Boyoton  v,  Foster,  7  Met.  (Mass.)  in    the     District    Courts.       Myers    v. 

415.  Rosenback,  (C.   PI.  Spec.  T.)  7  Misc. 

Reversed  on  Appeal.  —  In  Santa  Bar-  (N.  Y.)  561,  holding,  however,  that 
bara  v.  Steams,  51  Cal.  499,  it  was  held  the  same  result  may  be  accomplished 
that  a  judgment  rendered  by  a  court  by  amending  the  pleading,  as,  for  in- 
after  it  has  been  divested  of  jurisdic-  stance,  by  setting  up  an  additional 
tion  by  proper  proceedings  for  transfer  defense  in  an  amended  answer.  See 
will  be  reversed  on  appeal,  and  the  Salter  v.  Parkhurst,  2  Daly  (N.  Y.)  240, 
cause  will  be  remanded  with  directions  holding  therefore  that  the  complaint 
tt>  take  the  necessary  steps  to  consum-  could  not  be  amended  so  as  to  charge 
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which  a  cause  is  removed  determines  that  it  was  not  removable 
or  that  the  proceedings  for  removal  were  fatally  defective  in 
jurisdictional  requisites  the  cause  should  be  struck  from  the 
docket  *  or  dismissed  or  remanded  to  the  court  whence  it  was 
removed.* 

If  tlio  Cavte  Ii  Exroneouly  DimiiiMd  or  Samanded  for  want  of  jurisdic- 
tion by  the  court  to  which  it  is  removed,  mandamus  will  lie  to 
compel  the  court  to  reinstate  the  cause.' 

Waiver  of  Bight  to  Semaod.  —  Irregularities  in  the  proceedings  for 
removal  may  be  waived  by  failure  to  take  seasonable  objection 
in  the  court  to  which  the  cause  is  removed  *  or  by  invoking 
the  action  of  the  court  in  such  a  manner  as  to  recognize  its 
jurisdiction.* 

^he  estate  of  the  defendant,  a  married  which  he  could  have  made  in  the  Su 

woman,  with  a  debt  contracted  by  her  perior  Court."    American  Finance  Co. 

wich  reference  to  such  estate.  v.  Bostwick,  151  Mass.  26. 

Amount  of  BeooYory  —  Coonterclaim. —  1.  Ex  p.  Burton,  100  Ala.  391;  Field 

The  action  referred  to  in  the  preceding  v,  Talcott,  4  N.  Y.  L.  Bui.  22,  holding 

paragraph  is  in  all  respects  the  same  that  the  application  to  remand  should 

after  removal  as  before,  and  the  plain-  be    granted    under   the    common-law 

tiff's  recovery  must  be  confined  to  an  power  of  the  court  so  to  dispose  of 

amount  within  the  jurisdiction  uf  the  cases  as  to  prevent  injustice.     Compare 

District     Court.       Druckenmiller     v.  Ewing  v.  Brooks,  69  Mo.  49,   holding 

Shoninger,  15  Daly  (N.  Y.)  477.     The  that  where  the  transfer  of  a  cause  is 

defendant  cannot,  after  removal,   set  unauthorized  the  court  to  which  it  is 

up  a  counterclaim  exceeding  the  claim  transferred   cannot  enter  an  order  of 

of  the  plaintiff  in  the  District  Court  by  dismissal,  but  should  strike  the  cause 

an  amount  greater  than  the  jurisdiction  from  its  docket  and  return  the  papers 

of  the  latter  court.     Walker  v.  Scoit,  to    the  court  whence   the  cause   was 

(C.    PI.    Spec.    T.)    3    Misc.    (N.   Y.)  transferred. 

339.  2.  Santa  Cruz  v.  Santa  Cruz  R.  Co., 

Tmstoo  Pvoeess  Aeeompanies  Bemoyal,  56  Cal.  150;    Bray  v.  Marshall,  66  Mo. 

—  In  Boynton  v,  Foster,  7  Met.  (Mass.)  122.     See  also  Hyde  v.  Greenough,  n 

415,  an  action  in  the  Court  of  Common  Cush.  (Mass.)  87. 

Pleas,  accompanied  by  trustee  process,  Remanded  Kot  Bismiflsed.  —  In  Dion  v, 

it  was  held  that  a  removal  of  the  cause  Powers,  128  Mass.  192,  it  was  held  that 

to  the  Supreme  Judicial  Court  on  affi-  if  a  nonremovable   cause  is  removed 

davit    of    the   defendant  under    Stat,  it  should   be  remanded,  and  not  dls- 

Mass.  1840,  c.  87,  g  3,  carried  the  trus-  missed. 

tee  process  and  that  the  trustee  must  8.  Muir  v.  Judge,  28  Mich.  266. 

follow  the  cause  into  the  court  to  which  4.  Armstrong    v.    Emmet,   16    Tex. 

it  was  removed.  Civ.  App.  242,  holding  that  although 

Itofansei.  —  Under  Stat.   Mass.   1840.  the  cause    vas   removed    without    an 

c-  87,  §  3,  which  provided  for  removal  order  of  court,  and  the  removal  was 

of  certain  causes    from  the  Court  of  for  that  reason  irregular,  the  objection 

Common  Pleas  to  the  Supreme  Judicial  was  waived  by  long  acquiescence  in 

Coun  upon  affidavit  of  the  defendant,  the  removal  before  making  a  motion 

it  wrs    held    that    after   removal  the  to  strike  the  cause  from  the  docket, 

cause  stood  in  the  latter  court  as  if  it  5.  Armstrong    v,   Emmet,    16  Tex. 

bad    been    an     original    action    com-  Civ.  App.  242. 

menced  there,  that  the  defendant  coald  So  far  as  the  right  of  the  plaintiff  to 

rely   upon  any  defense,  and   that  he  remove  a  cause  depends  upon  the  resi- 

might  properly  (ilea  plea  in  abatement  dence  of  the  defendant,  the  latter  will 

in  that  court.     Colt  v.  Partridge,  7  Met.  be  precluded  from  objecting  when  he 

(Mass.)  570.  appears  in  the  court  to  which  the  cause 

"  The    defendant     may,    therefore,  is   removed   and   by   his    proceedings 

after  the  cause  is  removed,  file  a  plea  therein  submits  himself  to  its  jurisdic* 

in  abatement  or  make    any    defense  tion.     Field  v.  Judge,  30  Mich.  10. 
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From  One  fltoto  REMOVAL  OP  CA  USES.  Court  to  Anotliof. 

0,  Appeal  and  Error.  —  Where  appeals  lie  from  orders 
aflecting  a  substantial  right,  it  has  been  held  that  an  order  trans- 
ferring a  cause  from  one  court  to  another  is  appealable.^  Where 
the  court  to  which  a  cause  has  been  removed  has  no  jurisdiction 
of  the  subject-matter,  a  judgment  rendered  therein  will  be 
reversed  on  appeal  even  though  the  plaintiff  in  error  procured 
the  removal  •  and  the  objection  was  raised  for  the  first  time  on 
appeal.' 

2.  Of  Criminal  Causes  —  Power  to  BemoYo.  —  At  common  law  it 
was  competent  for  the  counsel  for  the  crown  in  England  to  remove 
criminal  cases  from  the  Oyer  and  Terminer  to  the  Court  of  King's 
Bench  by  certiorari,*  and  it  was  held  in  New  York,  there  being 
no  statutory  provisions  abrogating  the  common  law  in  that  par- 
ticular, that  a  certiorari  would  issue  at  the  instance  of  the  state 
to  remove  a  criminal  case  from  the  Court  of  Oyer  and  Terminer 
in  that  state  to  the  Supreme  Court.* 

KoUoe  of  BemoYal.  —  Where  by  statute  the  district  attorney  has 
authority  to  transfer  an  indictment  found  in  one  court  to  another 
for  trial,  and  no  provision  is  made  for  notice  of  the  transfer  to 
the  defendant,  no  notice  is  nece.ssary.* 

Tranimitting  Copy  of  Order.  —  Where  a  criminal  case  is  removed 
from  one  court  to  another  it  is  the  more  regular  practice  to  send 
to  the  latter  court  a  copy  of  the  order  of  removal,  but  this 
appears  not  to  be  necessary  unless  the  statute  requires  it.^ 

1.  De  Hart  v.  Hatch,  3  Hun  (N.  Y.)  6.  People  v.  Baker,  (Supm.  Cl.  Spec. 

375.  T.)  3  Park.  Crim.  (N.  Y.)  181. 

8.  Gray  v.  Thrasher,  104  Mass.  373.  6.  People  v.  Carolin,  115  N.  Y.  658, 

8.  Bray  v.  Marshall,  66  Mo.  122.  24  N.  Y.  St.  Rep.  595,  where  an  indict- 

4.  See  People  v.  Baker,  (Supm.  Ct.  ment    was   removed   from    the   Court 

Spec.   T.)  3  Park  Crim.  (N.   Y.)  181;  of    General    Sessions    in    New    York 

Com.  V.  Simpson,  2  Grant.  Cas.  (Pa.)  city   to  the  Court  of  Oyer  and  Tcr- 

438,  and  the  cases  cited  therein.    "  It  miner. 

was  a  very  usual  practice  at  common  7.  Cummings  v.  State,  37  Tex.  Crim. 

law  to  remove  indictments  before  trial  436.  where  the  court  said:    "  Whether 

into  the  Queen's  Bench  from  the  Quar-  it  be  necessary  or  not  that  these  orders 

ter  Sessions  and  assizes,  and  from  the  accompany    the    transfer,    when    the 

Mayor's    court  of   London,     counties  jurisdiction  of  the  court  is  attacked  on 

palatine,  and  special  jurisdictions,  and  the  ground  that  the  cause  was  improp- 

to  transfer  them  from  one  commission  erly  placed  on  the  docket  of  the  dis- 

to  another.*'    People  c.  Hurst,  41  Mich,  trict  to  which  it  was  transferred,   we 

334.  think   it  a   sufficient  answer  that  the 

In  Tezai  a  statute  authorizing  the  proper  orders  were  entered  in  the  court 

judges  of  certain  judicial  districts  to  making  the   transfer  at  the    time  of 

transfer  criminal  causes  from  one  dis-  making  same;  and  it  would  not  be  too 

trict  to  the  other  within  the  same  county  late  to  file  a  copy  of  said  orders  in  an- 

was     pronounced     constitutional     in  swer  to  the  motion  in  arrest  of  judg- 

Moore  v.  State,  36  Tex.  Crim.  88.  ment." 
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REMOVAL  OF  CLOUD. 

See  article  QUIETING  TITLE  AND  REMOVAL  OF  CLOUD, 
vol.  17,  p.  274, 


RENDITION  AND  ENTRY  OF  JUDG- 
MENTS. 

By  S.  B.  Fishuu 

L  BlVDITIOK,  429. 

1.  What  Constitutes y  429. 

2.  Time  and  Place  of  Rendition^  432. 

a.  Before  Proper  Term,  432- 

b.  At  Adjourned  Term,  433. 

c.  In  Vacation,  433. 

d.  On  Sunday  or  Holiday,  433. 

e.  Presumption  as  to  Date  of  judgment,  435. 

3.  Rendition  Without  Issue  joined,  436. 

4.  Rendition  Before  Determination  of  All  Issues,  436. 

5.  Mandamus  to  Compel  Rendition^  436. 

6.  judgment  as  Evidence  of  Rendition,  437, 

n.  Bhtbt,  437.     V 

1.  Necessity  of,  437. 

2.  What  Constitutes,  44a 

3.  Book  of  Entry,  441. 

4.  Time  of  Entry,  443. 

a.  Statutory  Provisions  as  to  Time,  443. 

b.  Entry  Pending  Motion  for  New  Trial,  444, 

c.  Entry  Pending  Stay  of  Proceedings,  445. 

d.  Entry  in  Vacation,  446. 

{\)  In  General,  446. 

(2)  Necessity  of  Memoranda  for  Guidance  of  Cierk, 

447- 

e.  Entry  After  Expiration  of  Judge* s  Term,  447. 

/.  Entry  After  Death  of  Party,  448. 

5.  Form  of  Entry,  448. 

6.  Powers  and  Duties  of  Clerk,  448. 

a.  Entry  in  Accordance  with  Direction  of  Court,  448. 

b.  Payment  of  Fees,  ^^2, 

7.  Clerk's  Liability  for  Neglect  in  Entering,  452. 

8.  Irregularities,  Clerical  Errors  or  Omissions,  452. 

9.  Effect  of  Failure  to  Enter ^  453. 

10.  Entry  Without  Written  Decision,  454. 

427  Volume  XVIII. 


RENDITION  AND 

II.  Amplication  for  Order  Directing  Entry ^  454, 

a.  In  General^  454. 

b.  Entry  of  Default  yudgmentSy.  456. 
It.  Receding  of  Entry  in  Courts  456. 

IJ.  Signature^  456. 

a.  GenercU  Rule  as  to  Time  and  Flace^  456. 
i.  In  Vacation^  457. 

c.  At  Subsequent  Ternty  458. 

d.  On  Dies  Non  yuridicus^  458. 

e.  Premature  Signature^  458. 

m.  BXVDITIOV  AKD  EVTBT  OF  JUDOICSKTS  VUVO  PBO  TUV0^458. 

I.  Definition  and  Use  of  Term^  458. 
a.  Power  of  Courts  458. 
3.  Rendition  Nunc  pro  Tunc,  459. 
a.   When  Proper^  459. 

i)  General  Kule^  459. 
~         "  dot 


Delay  by  Act  of  Court^  460. 
Delay  by  Act  of  Adversary^  46  a. 
(a)  Motion  in  Arrest  or  for  New  Trials  etc^ 

462. 
(3)  ^//^o/,  463. 
b.    When  Not  Proper^  464. 
4.  Nunc  pro  Tunc  Entry  of  yudgmeni  Previously  Rendered^ 
464. 

a.  When  Proper,  464. 
i)  In  General,  464. 

2)  Amendment  of  Clerical  Errors  or  Omissions^ 

465. 

3)  Previous  Act  of  Court  Essential,  465. 
^4)  Entry  as  Affected  by  Rights  of  Third  Persons, 

465- 
(5)  Entry  as  Affected  by  Termination  of  yurisdic" 

tion,  466. 

b.  Basis  of  Entry ^  467. 
(i^  Evidence  of  Rendition, /^(i'u 
(aj  Evidence  of  Nature  of  yuc^ment  and  Relief 

Afforded^  468. 

(a)  Written  Evidence,  468. 

(b)  Parol  Evidence,  469. 
(3)  Presumption  as  to  Evidence,  469. 

e.  Proceedings  to  Obtain  Entry  Nunc  pro  Tune^  46^ 


f  i)  Nature  of  Proceedings,  469. 

(2)  On  Courfs  Oivn  Moti 

(3)  The  Application,  470. 


2)  On  Courfs  Own  Motion,  469. 

3)  The  Application,  470. 
d.  Effect  of  Nunc  pro  Tunc  Entry,  471. 


IVl  JVDOMSirT  EOLL,  47 1. 

1.  Definition,  471. 

2.  Necessity  of  471. 

3.  TTfW  <?/  Making  and  Filing,  47  a. 

4.  ^^  Whom  Made  Up  and  Filea,  473. 
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SndttiML  ENTR  Y  OF  JUDGMENTS.      What  GomUMm, 

5.  Requisites  and  Contents^  473. 

a.  In  General^  473. 

b.  Evidence  of  Jurisdiction^  474. 

c.  Summons^  475. 
rf.  Pleadings^  476. 

e.   Verdict  and  Findings^  477. 
/.  Decision  or  Report^  478. 
g.  Final  and  Interlocutory  Judgments^  478b 
h.  Case  or  Exceptions^  479. 
I.  Bill  of  Particular Sy  ^1%), 
J  Papers  Materially  Affecting  yua^ment^  479^ 
k.  Improper  Papers^  480. 
/.  Items  of  CostSy  480. 
m.  Amendments^  480. 

6.  Signature y  481. 

7.  Variance y  481. 

8.  Lost  Roily  481. 

Y.  JUBOMXirt  DooxiT,  481. 

1.  Definition  and  Nature^ /fix. 

2.  PurposCy  482. 

3.  Necessity y  482. 
tf .  Docketing  EssenticU  to  Constitute  Uen^  483. 


^i)  /«  General y  482. 


2)  Judgments  Affirmed  on  Appealy  483. 
(3)  Docketing  of  justices*  yudgments^  483. 
^.  Docketing  Unnecessary  to  Issuance  of  Executtom^  485. 
^.  Failure  to  Docket^  484. 

4.  J?^)l  ^/  Entry y  484. 

5.  Jfjj  W^i4^/«  -ffw/rj'  Jrfl</<f,  485. 

6.  Time  of  Docketingy  ^Z$. 

7.  /'/a^^  £?/"  Docketingy  486. 

«.  /«  General y  486. 

^.  Necessity  of  Docketing  in  County  Where  Rendered^  487. 

r.  Docketing  of  Transcript^  487. 

8.  Requisites  of  Docket  Entryy  487. 

9.  Correction  of  Docket y  487. 

10.  Cancellation  of  Docket y  487. 

11.  Index  of  Judgments^  488. 

CROSS-REFERENCE. 

As  to  Rendition  and  Entry  of  yudgmenis  in  Criminal  Cases^  see  article 

SENTENCE. 

I  ExvDiTlov  —  1.  What  ConstitnteB.  —  The  act,  after  the  trial 
and  final  submission  of  a  case,  of  pronouncing  judgment  in 
language  which  finally  determines  the  rights  of  the  parties  to  the 
action  and  leaves  nothing  more  to  be  done  except  the  entry  of 
the  judgment  by  the  clerk  constitutes  the  rendition  of  a  judgment.^ 

1.  Matter  of  Cook,  77  Cal.  220.     See    Gray  v.  Palmer,  28  Cal.  416;  Wells  v, 
also  Casement  r.  Ringgold,  28  Cal.  339;    Hogan,  i  111.  337.    In  Gray  v.  Palmer^ 
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BMiditioii.  RENDITION  AND  What  Cmrtitiitii, 

Vo  PartionUr  Form  If  Eequired  in  the  proceedings  of  a  court  to  render 

them  an  order  or  judgment.     It  is  sufficient  if  they  are  final.* 

Blftiiiffaiihed  from  Entry.  —  The  rendition  and  the  entry  of  a  judg- 
ment are  entirely  different  things.  The  first  is  a  purely  judicial 
act  of  the  court  alone,*  and  must  be  first  in  the  order  of  time,' 
while  the  entry  is  merely  evidence  that  a  judgment  has  been 
rendered,*  and  is  purely  a  ministerial  act.* 

38  Cal.   416,  it  was   held  that  when  from  which  other  proceedings  may  be 

an    order    for    judgment    had    been  taken  or  other  rights  acquired.    Thus 

made  and   regularly  entered    by  the  the  right  of  appeal  attaches,  and  time 

clerk  in  the  minutes  of  the  court,  and  for  taking  it  commences  to  run,  from 

the  judgment  had  been  drawn  up  in  the  rendition  of  the  judgment  by  the 

form,  signed  by  the  judge,  and  filed  by  court;    the   right  to  issue    execution, 

the  clerk,   final  judgment    had    been  from  the  time  of  the  entry  of  the  judg. 

rendered   within  the  meaning  of  the  ment  rendered;  and  the  judgment  lien 

term '*  rendition  of  the  judgment,*' as  upon   real    estate    attaches    from    the 

used  in  section  336  of  the  Practice  Act.  docketing  of  the  judgment  rendered 

1.  Wells  V,  Hogan,  i  III.  337;  John-  and  entered.    *    *    *    Upon  the  con- 

8on  V,  Gillett,  52  111.  360.  struction  given  by  us,  there  are  not  two 

Ai  to  the  Sigioatiire  of  Judgmenti,  see  final  judgments,  as  is  argued  by  appel- 

article  Judgments,  \rol.  11,  p.  960.    As  lant.     The  clerk  enters  the  judgment 

to  the  time  and  place  of  signature  of  rendered  by  the  court.     The  court  pro- 

the  judgment  entry,  see  infta^  II.  13.  nounces  the  judgment,  and  the  clerk 

Signature.  performs  the  ministerial  duty  of  enter- 

8.  Peck    V,    Courtis,    31    Cal.     209;  ing  it.    The  judgment  rendered  is  the 

Sieber  r.  Frink,  7  Colo.  148;  Schuster  judgment  entered." 
Vn  Rader,  13  Colo.  329;    Blatchford  v,        4.  California  State  Tel.  Co.  v.  Pat- 

Newberry,  100  111.  489;    Reily  r.  Bur-  terson,  i  Nev.  150. 
ton,  71  Ind.  118;    Callanan  z/.  Votruba,        6.  Sieber  v,  Frink,  7  Colo.  14.8;  Cali- 

104  Iowa  672;  Conwell  v,  Kuykendall.  fornia  State  Tel.  Co.  v,   Patterson,  i 

29  Kan.  707;    Truett  v,  Legg,  32  Md.  Nev.  150;  Gray  t/.  Palmer,  28  Cal.  416; 

147;    Mathews  v.  Moore,  2  Murph.  (N.  McMillan   v.    Richards,    12    Cal.    467; 

Car.)  181 ;    Goddard  v.  Coffin,   Davies  Genella  v,  Relyea,  32  Cal.  159;    Mat- 

(U.  S.)  381,  2  Ware  (U.  S.)  382.  thews  v.  Houghton,  11    Me.  377;  Fish 

8.  Peck  V,  Courtis,  31  Cal.  209.  v,  Emerson,  44  N.  Y.  376. 

In  Gray  v.  Palmer,  28  Cal.  416,  the        **  The  pronouncing  of  judgment  is  a 

question  was  whether  an  appeal  from  judicial  act;  the  entry  of  record  thereof 

a  judgment  had  been  taken  in  time,  is  a  ministerial  duly.     The  judgment 

under  a  statute  requiring  the  appeal  to  is  complete   when    properly    decLred 

be  taken  within  one  year  after  "  the  though  the  mechanical  act  of  recording 

rendition  of  the  judgment."     In  that  the   same  has   not   been   performed, 

case  the  judgment  was  rendered  more  Sieber  v.  Frink.  7  Colo.  148.    See  also 

than  two  months  before  it  was  entered  California  State  Tel.  Co.  v.  Patterson, 

by  the  clerk,  and  the  appeal  was  taken  i   Nev.  150;    Fontaine  f.  Hudson,  93 

within  a  year  after  the  entry,  but  not  Mo.  62. 

within  a  year  after  the  rendition,  and        Entry  and  Docketing  —  Califbmia  Stat* 

the  court  held   that    the  appeal   was  nto.  —  The  enforcement  of  a  judgment 

too  late.  Sawyer,  J.,  saying:  ''After  a  does  not    depend    upon  its  entry    or 

careful  review  of  these  and  other  sec-  docketing.    These  are  merely  ministe- 

tions  of  the  Practice  Act,  we  cannot  rial  acts,  the  first  of  which  is  required 

resist  the  conclusion  that  the   terms  to  be  done  for  putting  in  motion  the 

'rendition'  and  'entry'  are   used  in  right  of    appeal   from   the    judgment 

different  senses,   and    to  express   the  itself,  and  of  limiting  the  time  within 

idea  appropriate  to  those  words  respect-  which  the  right  may  be  exercised,  or 

ively;  and  that  there  is  a  rendition  of  in   which   the  judgment  may   be  en* 

a  judgment  before  it  is  actually  en-  forced,  and  the  other  for  the  purpose 

tered  in  the  judgment  book.     Different  of    creating  a  lien   by  the  judgment 

stages  of  the  proceedings  are  recog-  upon  the  real  property  of  the  debtor, 

nijsed  by  the  statute  as  initial  points  But  neither  is  necessary  for  the  isso- 
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Baadition.  ENTRY  OF  JUDGMENTS.       What  Conatitiitaf. 

]>iLt7  of  Court  to  Bonder.  —  As  soon  as  the  facts  of  the  case  are 
determined,  if  they  are  of  such  a  nature  that  judgment  can  be 
given  upon  them,  it  is  the  duty  of  the  court  to  give  judgment.* 

Judgment  on  Verdiet.  —  In  practice  it  would  seem  that  a  judgment 
on  verdict  is  rarely  if  ever  announced  by  the  court  in  legal 
actions,  since  it  follows  so  naturally  and  necessarily  that  it  is 
taken  for  granted.*  In  some  of  the  states  statutes  prescribing  the 
procedure  upon  the  coming  in  of  a  verdict   in  a  trial  by  jury 

ance  of  an  execution  upon  a  jadgment  Gray  v.  Palmer,  28  Cal.  416.     Under 
which   has   been  duly   rendered.    Per  statutes  authorizing  judgments  by  con* 
McKee,  J.,    in   Los    Angeles    County  fession  in  vacation  through  the  agency 
Bank    v.    Raynor,   61   Cal.    145,  citing  of  the  clerk,  there  being  no  judicial  de- 
Code    Civ.    Pro.    Cal.,    g§    671,    681,  termination  of  the  controversy,  the  act 
685.  of  giving  judgment  in  such  cases  is 
Vio  of  Terms  as  to  Jadgment  by  Confee-  called  the  '  entering,'  rather  than  the 
■ion. —  In  Schuster  v,  Rader,  13  Colo.  *  rendering,*  of  judgment.     Neverthe- 
529,  the  court  said:     "  Discriminating  less,  judgments  by  confession  are  the 
law    writers    speak    of  judgments  by  sentence  of  the  law  upon  the  matter  con- 
confession  as   being   *  entered,'  while  tained  in  the  lecord,  the  matter  being 
other    judgments    are    spoken    of    as  supposed  to  be  so  plain,  by  the  written 
being  *  given  '  or  '  rendered.'       Such  admission  of  the  defendant,  as  to  re- 
is  the  language  of  the  code.     The  dis-  quire  no  judicial  consideration." 
tinction    is    significant.      At    common  1.  Foster  v.  Wulfing,  20  Mo.  App. 
law   the  giving  of  judgment    was    a  85;    Burgess  v.  Kirby,  94  N.  Car.  575; 
judicial  act,  to  be  performed  only  by  Isler  v.  Brown,  67  N.  Car.  177.     In  the 
the  court  sitting  at  stated   times  and  last  named  case  the  court  said:  *'  As 
places.      The    matter    in    controversy  soon   as   the   facts  of  a  case  are  de- 
having    been    duly    set    forth   in    the  termined,  whether  by  the  pleadings,  or 
pleadings,  the  evidence  was  taken,  or  a  case  agreed,  or  a  special  verdict,  or  a 
the  facts  agreed  upon,  and  the  verdict  general  verdict  subject  to  a  case  agreed 
found.     The   whole    record    was   then  (as  here),  provided  they  be  of  such  a 
duly  submitted  to  the  court,  and  upon  nature  that  a  court  can  give  judgment 
due  consideration    judgment    was   re-  upon  them,  it  is  the  duty  of  the  court 
turned    or    rendered    thereon    by   the  having  jurisdiction  to  give  judgment 
court,  as  the  law  of  the  case  required,  upon  them;    and  if  the  case  be  here 
Hence  Blackstone's  concise  definition,  upon   an    appeal,   it    is    the    duty  of 
*  Judgments  are   the   sentence  of  the  this  court   to  give  such  judgment  as 
law  pronounced  by  the  court  upon  the  the  court  below  ought  to  have  given, 
matter  contained  in  the  record.'     The  When  the  facts  have  been  once  deter- 
jndgment  having  been  so  pronounced  mined,    provided   there  has    been    no 
in  open  court,  the  act  of  entering  the  irregularity     in    the    proceedings     by 
same  in  the  record   by  the  clerk  was  which  they  are  determined,  no  court 
purely  ministerial,  and  was  not  essen-  has  a  right  to  deprive  the  parties  of  the 
tial  to  the  existence  of  the  judgment  so  standpoint  they  have  gained,  by  set- 
rendered,  though  the  entiy  was  neces-  ting  aside  the  verdict  or  other  form  of 
sary  to  preserve  it,  and,  as  a  matter  of  finding,   and    reopen   the  issues    thus 
proof,    was   the   best  evidence    of    its  regularly  concluded."     See  also  Hunt- 
existence.     The  judgment  derived  its  ress  v.  Hurd,  72  Me.  450:  Shurtleff  v, 
force  and  effect  from  the  fact  that  it  Wiscasset,  74  Me.  130;  Stahl  v.  Gotzen- 
bad  been  so  considered,  adjudged,  and  berger,  45  Wis.  Z2i;  Baxter  v.  State,  17 
decreed  by  the  court;  and  it  became  Wis.  588. 

effective  from  the  time  of  such  adjudi-  8.  Lanier  v.  Richardson,  72  Ala.  134. 
cation  and  promulgation  in  open  In  this  case  Stone,  J.,  said:  '*  Its  [the 
court,  though  the  ministerial  act  of  judgment's]  first  actual  utterance  is  in 
entering  the  same  in  the  records  of  the  the  reading  of  the  minutes,  the  work 
court  might  be  delayed.  3  Black,  of  the  clerk.  The  judgment,  no  mat- 
Corn.  3Q5;  Freem.  Judgm.,  §  40;  ter  when  written  up,  is  conside«'ed  and 
Freem.  Ex'ns,  §  18;  Filley  v.  Cody,  4  treated  as  given  on  the  day  when  ver* 
Colo.  109;  Sieber  v.  Frink,  7  Colo.  148;  diet  is  rendered." 
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expressly  make  it  the  duty  of  the  clerk  to  enter  a  judgment  in 
conformity  with  the  verdict,  unless  a  different  direction  be  given 
by  the  court  ^ 

2.  Time  and  Place  of  Bendition  —  a.  Before  Proper  Term.  — 
It  is  erroneous  to  render  a  judgment  at  a  term  earlier  than  that 

provided  by  law.*     According  to  some  decisions,  however,  a 

1.  Morrison   r.  New  York,  etc.,  R.  the  mere   hand    of  the  court,   enteri 

Co.,  32  Barb.  (N.  Y.)  568.  upon    the    records    the    judgment    so 

"  By  section  Ii8g  of  the  code,  when  declared." 
a  jury  renders  a  general  verdict  the  What  Contrary  Dlieotion  GoatABi^M 
clerk  must,  upon  application  of  the  by  Code. -^  In  Morrison  v.  New  York, 
party  in  whose  favor  it  is,  enter  judg«  etc.,  R.  Co.,  3a  Barb.  (N.  Y.)  568,  the 
ment  in  conformtiy  with  the  verdict,  court,  after  setting  out  the  provision  of 
unless  a  different  direction  is  given  by  the  code  to  the  effect  stated  in  the  text, 
the  court,  or  it  is  otherwise  specially  said:  "  The  only  direction  of  the  court 
prescribed  by  law."  Overton  r.  Na-  at  variance  with  the  general  directions 
tional  Bank,  (Supm.  Ct.  Spec.  T.)  3  N.  oi  the  statute  contemplated  by  this  sec* 
Y.  St.  Rep.  169.  See  also  Lynch  v,  tion  is  an  order  reserving  the  cause  for 
Rome  Gas  Light  Co.,  42  Barb.  (N.  Y.)  argument  or  fuller  consideration." 
591,  in  which  case  it  is  held  that'*  in  3.  Teat  v,  Cocke,  42  Ala.  336;  Da- 
cases  at  law  there  is  no  judgment  pro-  pree  f.  Smith,  3  Ala.  736;  Walker  v. 
nounced,  except  by  the  record.  There  Massey,  10  Ala.  30;  Ex  p.  Northeast, 
may  be  a  verdict  or  an  order  for  judg-  etc.,  Alabama  R.  Co.,  37  Ala.  679; 
ment,  but  the  judgment  itself  is  made  Passmore  v,  Moore,  i  J.  J.  Marsh, 
up  in  the  clerk's  office.  The  prevailing  (Ky.)  591;  Tobar  v.  Losano,  6  Tex. 
party  recovers  a  certain  sum  as  dam-  Civ  App.  698. 

ages  or  costs,  or  both,  and  then  the  At   Appearaaoe    Term. —  In    Alabama 

judgment  is  docketed  and  the  amount  and  Kentucky  it    has   been   held  that 

becomes  a  lien  upon  the  real  estate  of  judgment  cannot  be  rendered  at  an  ap- 

the  defendant  in  the  county  where  the  pearance  term.     Dupree  v.  Smith,   3 

judgment  is  docketed."     Cited  in  But-  Ala.  736;   Walker  v,  Massey,  10  Ala. 

ler  V,  Lee,  3  Keyes  (N.  Y.)  76.  30;  Passmore  v.  Moore,  i  J.  J.  Marsh. 

AppliM  (hily   to   Legal  Actions.  — In  (Ky.)  591. 

Stahi  V.  Gotzenberger,  45  Wis.  I2t,  it  At  Betum  Term.  —  In  Alabama  \t  has 

was  held  that  judgment  is  to  be  en-  been  held  that  iudgmenc  may  not  be 

tered  by  clerk  only  in  legal  actions,  rendered  at  the  return  term.    Ex  p. 

The  court  said :    "  It  is  true,  section  16  Northeast,   etc.,   Alabama  R.  Co.,  37 

of  the  same  chapter  [Rev.  Stat.  1858,  Ala.    679;     Teat    v,    Cocke,    42    Ala. 

c.  132]  provides  that  *  if  a  different  di-  336. 

rection  be  not  given  by  the  court,  the  Entry  at  flame  Term  with  D^ult.  —  In 

clerk  must  enter  judgment  in  conform*  Nave  v,  Todd,  83  Mo.  601,  it  was  held 

ity  to  the  verdict.'     It  is  very  clear,  that  an  entry  of  final  judgment  at  the 

however,  that  the  verdict  referred  to  in  same  term  with  the  default,  when  the 

this  section  is  a  verdict  in  what  was  statute  provides  that  the  former  shall 

formerly  called  a  legal  action,  as  dis-  be  entered  at  the  next  term  after  de- 

tinguished  from  an  equitable  action,  in  fault.  Is  irregular  and  may  be  corrected 

which  the  verdict  disposes  of  the  whole  in  motion  at  a  subsequent  term,  with- 

case  and  judgment  follows  as  a  matter  out  notice  to  the  defendant, 

of    course.     In    such   cases,    unless   a  After  Amendment  of  Declaration.  —  It 

different  order  or  direction  be  made  by  has  been  held  that  it  is  not  error  to 

the  court,  it  is  implied  that  the  court  proceed   to    render   judgment  at    the 

directs  judgment  in   conformity   with  same  term  at  which  the  declaration  has 

the  verdict  without  any  formal  order  been  amended,  if  the  defendant  after 

appearing   upon   the   record.     But    in  the  amendment  defaults  and  does  not 

equitable    actions,    where    the    issues  ask  a    continuance.    Quartier    v.    St. 

must  be  determined  by  the  court,  the  Mary's  University,  18  111.  300. 

clerk  has  no  authority  to  enter  judg-  In  Towa  it  has  l^een  held  that  it  is  not 

ment  until  the  court  has  in  some  way  error  to  render  judgment  at  the  first 

declared  what  the  nature  of  the  judg-  term  after  commencement  of  an  ac« 

ment  shall  be,  and  then  the  clerk,  as  tion,  when  no  application  for  a  con* 
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judgment  thus  prematurely  rendered,  while  erroneous,   is  not 
void.* 

b.  At  Adjourned  Term.  —  A  valid  judgment  may  be  rendered 
at  an  adjourned  term  of  court,*  and,  in  the  absence  of  statute  to 
the  contrary,  though  the  judge  has  during  the  interval  held  court 
in  another  county  of  the  same  district.^ 

c.  In  Vacation.  —  The  question  as  to  the  validity  of  judg- 
ments rendered  in  vacation  has  been  fully  discussed  in  another 
article.* 

d.  On  Sunday  or  Holiday.  —  Sunday  being  dies  nonjurid* 
icus,  it  follows  that  no  valid  judgment  can  be  pronounced  upon 
that  day»  nor  in  fact  can  the  court  do  any  other  purely  judicial 
act  on  such  day.*    This  rule,  however,  does  not  apply  in  the 

ti nuance  was  made  by  the  defeadanc.  of  court  held  in  one  county  are  distinct 

Holt  V.  Smith,  9  Iowa  373.  from  those  held   in    another  county. 

In  Tfxas  it  is  held   that  judgment  even   in   the  same  district.     When  a 

may  be  rendered  at  the  first  term  of  term  of  the  district  court  is  adjourned 

court  after  ser<rice  of  notice  on  defend-  in  one  county  it  is  not  an  adjournment 

ant.     Rowan  v,  Shapard,  2  Tex.  App.  of  that  court  to  another  county*     When 

Civ.  Cas.,  §  295*  the  term  is  finished  and  adjourned  jtne 

In  Georgia,  except  in  cases  expressly  die,   that  term   is    ended.     When    the 

provided  for,  a  judgment  rendered  at  court  convenes  in   another  county  it 

the  first  term  after  suit  brought  does  does  so  for  the  purpose  of  holding  a 

not  affect  the  rights  of  claimants  and  distinct  term  of  court  there.     Vo  argu- 

othet  third  persons.     State  r.  Gaskill,  ment  has  been  presented  by  the  learned 

68  Ga.  518.  counsel  in  this  case,  and  none  has  oc- 

Frssomptlon  that  Judgment  Was  Ban-  curred  to  this  court,  that  will  show  any 
dered  at  Legal  Term.  —  A  judgment  will  good  and  substantial  reason  for  hold- 
not  be  reversed  on  the  ground  that  it  ing  that  under  the  laws  of  this  terri- 
was  not  rendered  at  a  legal  term  of  the  tory,  and  the  orders  of  this  court,  the 
court  below,  where  there  is  nothing  in  power  to  adjourn  from  time  to  time  a 
the  record  to  show  that  it  was  not  ren-  court  in  one  county  should  be  limited 
dered  at  a  legal  term.  Nesqually  Mill  to  the  time  of  the  meeting  of  another 
Co.  V.  Taylor,  i  Wash.  Ter.  3.  See  term  of  court  in  another  county  in  the 
also  Baldridge  v.  Penland,  68  Tex.  441.  same  district." 

Order  of  Court  Prematitrely  Dated.  —  4.  See  article  Judomsnts,  yoI.  xz,  p. 

Although  it  is  nol  material  whether  an  814. 

order  made  by  the  court,  at  the  close  6.  Alabama,  —  Nabors    v.    State,    6 

of  a  trial,  is  reduced  to  form,  and  re*  Ala.  200. 

ceives  the  sanction  of  the  judge    at  ///immj.*- Baxter  9.  People,  8  111.  368. 

that  time  or  at  a  subsequent  period,  if,  Indiana,  —  Chapman     v.     State,     5 

however,  the  date  of  the  written  order  Blackf.  (Ind.)  in. 

is  of  a  period   which  has  not  yet  ar-  Iowa,  —  Davis    r.    Fish,    z    Greene 

rived,  the  order  is  not  merely  irregu-  (Iowa)  406;  Bishop  v.  Carter,  29  Iowa 

lar,  but  is  absolutely  void  upon  its  face;  165. 

certainly  so  until  the  day  on  which  it  Kansas.  —  Parsons    v,    Lindsay,    41 

purports  to  be  dated  shall  have  arrived.  Kan.  336. 

Smith  V,  Coe,  7  Robt.  (N.  Y.)  477.  Kentucky.  — Arthur  v,  Mosby,  2  Bibb 

1.  Morey   v.   Hoyt,   62    Conn.    543;  (Ky.)  589. 

Tobar  v,   Losano,   6  Tex.    Civ.   App.  JifassacAusetts, '-^  Ptarce   v,   Atwood, 

698.    See  also  article  Judoments,  vol.  13  Mass.  347. 

II,  pp.  812  etseq.  New  York,  —  Slory  v,  Elliot,  8  Cow. 

2.  Higley  v,  Gilmer,  3  Mont.  90;  (N.  Y.)27;  Merritt  v,  Earle,  31  Barb. 
Mayne  v,  Creighton,  3  Mont.  108;  (N.  Y.)  38;  Rice  v.  Mead,  (Supm.  Ct. 
Roudebush  v,  Ray,  3  Mont.  188.  Gen.  T.)22  How.  Pr.  (N.  Y.)445;  Allen 

8.  Higley  v,  Gilmer,  3  Mont.  90.  In  v,  Godfrey,  44  N.  Y.  433;  Hoghtaling 
this  case  the  court  said:    '*  The  terms    v.  Osborn,  15  Johns.  (N,  Y.)  119. 
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case  of  other  legal  holidays,  and  judgments  rendered  on  such 
holidays  are  valid  *  unless  judicial  acts  are  by  statute  expressly 

Tennessee,  —  Styles  v.    Harrison,   99  required  immediately  to  render  judg- 

Tenn.  128.  ment  thereon,  such  judgment  must  be 

Vermont,  —  Blood   v.   Bates,   31  Vt.  rendered  on  Sunday  where  the  verdict 

147.  has  been  received  on  that  day.     This 

Washington,  —  Fox   v,   Nachtsheim,  would   also   seem   to   be   the   rule    in 

3  Wash.  684.  Wisconsin.     Wearne  v.  Smith,  32  Wis. 

England,  —  Mackalley's      Case,       9  412.     See   also   Perkins   v,    Jones,    28 

Coke  65;  Swann  r.   Broome,   3  Burr.  Wis.  243. 

1595.  Ill  ICixuiMOtai  where  a  verdict  was  re- 
See  also  generally   article   Sundays  turned  between  noon  and  one  o'clock 
AND  Holidays.  p.  m.  on  Saturday,  while  the  justice  was 

Judgment  Bendered  After  Kidnight  of  heating  another  case,   a  rendition  of 

8fttar£iy.  —  A  judgment  which  is  ren-  judgment     thereon    on    the    Monday 

dered  after   midnight  of   Saturday  is  morning  following  was  held  to  be  in 

void   as    being    rendered   on   Sunday,  due   time.     Sorenson   v,   Swenson,  55 

Parsons  v,  Lindsay,  41  Kan.  336.  Minn.  58. 

In  Arthur  v,    Mosby,  2  Bibb  (Ky.)  Fact  Kiut   B«  Clearly  Establiflhed. — 

589,  in  which  case  the  judgment  of  the  The  presumptions  of    law  are  all   in 

court  was  rendered  after  twelve  o'clock  support  of  a  judgment,  and  when  it  is 

on  Saturday  night,  it  was  said:    **  The  sought  to  avoid  it  because  rendered  on 

judicial  power  of  the  court  was  limited  Sunday,    the    evidence   must  clearly 

to  the  preceding  day;  after  midnight  establish  the  fact  in  order  to  overcome 

another  day  had  commenced  —  a  day  the  presumption  of  regularity.     Bishop 

not  judicial  in  our  law,  and  on  which  r.  Carter,  29  Iowa  165. 

our  courts  arc  not  authorized  to  sit  and  1.  Pfister     r.    State,    84    Ala.    432; 

adjudicate.     It  follows,  therefore,  that  Hamer  r.  Sears,  81  Ga.  288:  Slatei  v, 

*    *    *    the     proceedings    and   judg-  Schack,  41  Minn.  269;  Glenn  v,  Eddy, 

ment  of  the  court  after  midnight  and  51  N.  J.  L.  255;  State  c.  Ricketts,  74  N. 

the  beginning  of  another  day  (excluded  Car.  187;  Dunlap  v^  State,  9  Tex.  App. 

in    the   compulation   of  our  juridical  179;  Spalding  v.  Bernbard.  76  Wis.  368. 

days)  were  not  authorized  by  law."  Sondkys  and  Holidays  BistingaiBhedL  — 

Award  of  Arbitrators  on  Sunday.  —  In  In  Glenn  r.  Eddy,  51  N.  J.  L.  255,  the 

Story  V,  Elliot,    8  Cow.  (N.  Y.)  27,  it  court,  in  speaking  of  holidays,   used 

was  held  that  an  award  of  arbitrators  the  following  language:     *'  The  statu- 

so  far  partakes  of  the  nature  of  a  judg-  tory  declaration  that  these  days  shall 

ment  that  such   an  award  made   and  be  legal  holidays  does  not  indicate  an 

published    on   Sunday    is    void.     See,  intent  to  assimilate  their  status  to  that 

however,  on  this  point.  Blood  z^.  Bates,  of  Sunday.     '  Holiday,'  in   its   present 

31  Vt.  147;  Sargeant  2/.  Butts,  21  Vt.  99.  conventional  meaning,  is  scarcely  ap- 

Contra  —  Jnstioei'  Judgments.  —  In  plicable  to  Sunday.  *  *  *  It  is 
Nebraska^  by  section  38  of  an  Act  to  applicable  to  all,  and  has  long  been 
amend  chapter  13  of  the  Revised  Stat-  applied  to  some,  of  the  days  named, 
utfes  of  1866,  entitled  *'  Courts,"  it  was  When  the  statute  declares  them  to  be 
provided  that"  no  court  can  be  opened,  legal  holidays  it  does  not  permit  a 
nor  can  any  judicial  business  be  trans-  reference  to  the  legal  status  of  Sunday 
acted,  on  Sunday  or  on  any  legal  holi-  to  discover  its  meaning;  for  it  pro- 
day,"  except,  (i)  to  give  instructions  ceeds  to  interpret  the  phrase,  so  far  as 
to  a  jury  then  deliberating  on  their  ver-  it  is  prohibitory,  by  an  express  enact- 
diet;  (2)  to  receive  a  verdict  or  dis-  ment  declaring  what  shall  not  be  done 
charge  a  jury;  (  )  to  exercise  the  pow-  therecn.  What  it  thus  expresses  is 
ers  of  a  single  magistrate  in  a  criminal  prohibited;  what  it  fails  to  prohibit  re- 
proceeding.  By  section  1002  of  the  mains  lawful  to  be  done." 
Nebraska  Code  it  is  provided  that  ThankBgivin)^' Bay.  —  A  judgment  of 
"  upon  a  verdict  the  justice  must  im-  a  justice  of  the  peace  rendered  on 
mediately  render  judgment  accord-  Thanksgiving  Day  is  not  void.  Bear 
ingly."  In  accordance  with  these  pro-  v.  Youngman,  i^  Mo.  App.  41. 
visions  it  was  held,  in  Thompson  r^.  Election  Bay.  —  In  AVw  Fi»r>&  a  justice 
Church,  13  Neb.  287,  that  since  when-  of  the  peace  is  not  prohibited  by  stat- 
cver  a  verdict  is  received  the  justice  is  ute  from  rendering  a  judffmeni  on  the 
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prohibited  on  such  days.^ 

e.  Presumption  as  to  Date  of  Judgment.  —  Under  the 

common  law  it  was  presumed  that  all  judgments  were  rendered 
on  the  first  day  of  the  term,*  and  the  same  rule  seems  to  prevail 
in  certain  of  the  states  of  the  Union.*  According  to  decisions  in 
other  states,  however,  a  judgment  is  considered  as  rendered  on 
the  last  day  of  the  term,  contrary  to  the  presumption  of  the  com- 
mon law.^     In  still  other  states  neither  of  these  rules  has  been 

day  on  which  a  general  election  is  held,  was  signed  at  the  opening  of  the  office 

in  a  cause  that  has  been  tried  before  at  its  usual  hour,  eleven  a.  m.,  and  the 

and  submitted  to  him  on  a  previous  defendant  died  at  half-past  nine  a.  m. 

da  jr.     Rice  v,  ^ead,  (Supm.  Ct.  Gen.  on  the  same  morning,  it  was  held  that 

T.)  22  How.  Pr.  (N.  Y.)  445.  the  judgment  was  regular.     Wright  v. 

1.  Hamer  r.  Sears,  81  Ga.  288;  Glenn  Mills,  4  H.  &  N.  486.* 


V.    Eddy,    51   N.   J.   L.    255;    Joseph        8.  Norwood  t/.  Thorp,  64  N.  Car.  682; 
Spiedel  Grocery  Cfo.  v.  Armstrong,  8    Withers  v.  Carter,  4  Gratt.  (Va.)  407. 
Ohio  Cir.  Ct.  489,  4  OhioCir.  Dec. 498;        In  Farley  v.  Lea,  4  Dev.  &  B.  L.  (N. 


Spalding  zr.  Bernbard,  76  Wis.  368.  Car.)  169,   it  was  held  that  the  judg- 

Oeorgia  —  Fourth  of  Jidy.  —  In  Hamer  mentsof  a  court  of  record,  on  whatever 

V,  Sears,  81  Ga.  288,  it  was  held  that  a  day  of  the  term  they  may  be  rendered, 

judgment  rendered  on  the  Fourth  of  in   law   relate  to,  and  are  considered 

July  is  not  void,  although  that  day  is  judgments   of,    the   first    day    of    the 

a  legal  holiday,  and  some  things,  such  term;    and  this  rule  applies  although 

as  noting  and  protesting  of  notes,  etc.,  the  judgments   were   confessed   upon 

may  not  be  done  upon  it,  there  being  writs  which  were  noted  by  the  clerk  to 

no  statute  prohibiting  the  transaction  have  been  issued,  and  the  service   of 

of  business  by  the  court  on  that  day.  which  was    acknowledged,   on  a  day 

Ohio  —  Labor  Day.  —  In  Joseph  Spie-  subsequent   to    the   first    day    of    the 

del  Grocery  Co.  v.  Armstrong,  8  Ohio  term;    and    executions    issued     upon 

Cir.  Ct.  489,  4  Ohio  Cir.  Dec.  498.  it  such   last-mentioned    judgments    viill 

was  held  that  a  judgment  rendered  on  have    priority  over    a    deed   in   trust 

the  legal  holiday  known  as  Labor  Day  proved  and  registered  on  the  second 

is  void.  day  of  the  same  term. 

ObMrrance  Optional  with  Court.  —  In  4.  Mainf,  ^  Chase    v.    Gil  man,     15 

Tennessee  it  has  been  held  that  a  judg-  Me.  64. 

ment  is  not  void  for  having  been  ren-  Massachusetts.  —  Portland    Bank    v, 

dered  on  one  of  the  legal  holidays  (^.  ^.  Maine   Bank,  11   Mass.  204;    Herring 

the  twenty-second   day  of   February),  v.  Policy,  8    Mass.    119;     Hildreth   v, 

created  by  Acts  1889,  c.  63,  "  on  which  Thompson,  16  Mass.  191. 

all  public  offices  of  this  state  may  be  New  Hampshire, — Haynes  v.  Thorn, 

closed,  and  business  of  every  character,  28  N.  H.  386. 

at  the  option  of  the  parties  in  interest,  Vermont,  —  Bradish  v.  Stale,  35  Vt. 

or  managing  the   same,   may    be  sus-  452;  Hoar  v.  Jail  Delivery  Com'rs,  2 

pended."     It  is  held   that  under  this  Vt.  402;  Day  v.  Lamb,  7  Vt.  426. 

statute  the  public  officials,  and  not  par-  In    Bradish    v.    State,    35   Vt.   452, 

ties  litigant,  are  the  real  parties  in  in-  where  the  question  was  raised  as  to 

terest,  and  may  at  their  option  transact  whether  a  judgment  was  to  be  consid- 

official    business    on    such    holidays,  ered  as  rendered  on   the  first  or  last 

EIrod  V.  Gray  Lumber  Co.,  92  Tenn.  day  of  the  term,  the  court  said:   "This 

476.  we  regard  as  settled  in  this  state  by 

8.  Wright  V.  Mills,  4  H.  &  N.  488.  the  early  cases  of  Hoar  c/.  Jail  Delivery 

See  also   Herring  v.    Policy,  8   Mass.  Com*rs,  2  Vt.  402,  and  Day  v.  Lamb, 

irg.  7  Vt.  426.     Ever  since  these  decisions, 

Prefumption  at  to  Time  of  Bay.  —  Un-  the  uniform   understanding  and  prac* 

der  the  English  practice  it  is  held  that  tice  of  the  profession   and  courts  in 

judicial  proceedings  are  to  be  consid-  the   state    has    been    to  regaid   judg- 

ered   as   taking  place   at   the  earliest  ments  as   taking  effect  from  the  last 

period  of  the  day  on   which  they  are  day  of  the  term.*' 

done.    Therefore      where     judgment  Unlea  Special  Judgment  Entered.  —  In 
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adopted,  but  it  is  the  practice  to  assign  to  judgments  and  decrees 
the  exact  date  on  which  they  were  rendered  or  docketed,  the 
judgment  taking  effect  only  from  such  date.* 

3.  Benditioii  Without  Issue  Joined.  —  The  rendition  of  a  judg- 
ment without  issue  joined  has  been  held  to  be  erroneous,  if  not 
absolutely  void.* 

4.  Beuditiou  Before  Determination  of  All  Issues.  —  The  rendition 
of  a  judgment  before  all  issues  properly  raised  have  been  tried 
and  determined  is  erroneous.* 

6.  Kandamus  to. Compel  Eendition.  —  Mandamus  is  the  proper 
remedy  for  a  refusal  of  a  judge  to  render  a  judgment  which  it  is 
clearly  his  duty  to  render;  *  but  the  Supreme  Court  wjll  not  order 
the  inferior  tribunal  to  render  judgment  for  or  against  either 
party,*  but  will  only,  in  a  proper  case,  order  such  court  to  pro- 
ceed to  judgment.*  In  order  to  justify  such  order,  however,  a 
plain  case  of  refusal  to  proceed  in  the  inferior  court  ought  to  be 
made  out.'' 

Maifu  it  is  held  that  a  judgment  must  rendered.*'       Withers    v.    Carter,    4 

be  taken  to  have  been  rendered  on  the  Gratt.  (Va.)  407. 

last  day  of  the  term,  unless  a  special  1.  Alabama.  —  Powe   v,  McLeod.  76 

judgment  be  entered.     Chase  v,  Gil-  Ala.  418;  Quinn  v.  Wiswall,  7  Ala.  645; 

man,  15  Me.  64.  Ex  p,  Dillard,  68  Ala.  594;   Alabama 

Presninption  at  to  Continiuuioe  of  Set-  Coal,   etc.,   Co.   v.  State,  54  Ala.   36; 

sion.  —  In   Alabama  it  has   been  held  Pope  &.   Brandon,  2  Stew.  (Ala.)  401. 

that  where  it  does  not  appear  from  the  And  see   Morris   v,  Ellis,  3  Ala.  562; 

record  on  what  day  the  judgment  was  Campbell  v,  Spence,  4  Ala.  548. 

rendered     and    when    the    court    ad-  Maryland,  —  Dyson  v,  Simmons,  48 

journed,  if   necessary   to  sustain   the  Md.  207. 

judgment  an  appellate  court  will  in-  Oregon, — Stannis    v.    Nicholson,    a 

tend  that  it  continued  its  session  up  to  Oregon  332 

the  latest    period   authorized   by  law.  3.  See  article  Judgments,  vol.  11,  p. 

Sanford  v.  Richardson,  i  Ala.  182.  864. 

Applies  though  Court  Bo  Not  Open  on  8.  See  article  Judgments,  vol.  11,  p. 

First  Bay.  —  In  North  Carolina  it  was  865. 

held  in  Norwood  v.  Thorp,  64  N.  Car.  4.  Branford  v,  Erant,  i  N.  Mez.  579; 

682,  that  by  the  effect  of  the  Act  of  Territory  v,  Ortiz,   i   N.  Mex.  5.     See 

March  16,  1869,  suspending  the  Code  also  article  Mandamus,  vol.  13,  p.  562. 

of  Civil  Procedure  in  certain  cases,  the  6.  Life,  etc.,   Ins.   Co.  v.   Adams,  9 

proceedings  of  the  latter  as  to  docket-  Pet.  (U.  S.)  573. 

ing  such  judgments  as  are  taken  in  the  6.  Life,  etc.,   Ins.  Co.  v.  Adams,  9 

court  where  docketed  were  suspended;  Pet.  (U.  S.)  573;  Territory  v,  Ortiz,  i 

and  the  eighteenth  rule  of  practice  laid  N.  Mex.  5. 

down  by   the  Supreme  Court  (63   N.  7.  In  Life,  etc.,  Ins.  Co.  v,  Adams, 

Car.  66g)  operated  to  make  all  judg-  9   Pet.   (U.  S.)   573,  it   was   held   that 

ments  during  any  term  relate  to  the  though   the   Supreme   Court  will   not 

first  day  of  such  term,  even  where  the  order  an   inferior  tribunal   to   render 

judge  failed  to  open  court  on  the  first  judgment  for  or  against  either  party, 

day.  it   will,  in   a  proper  case,  order  such 

Exoeption  —  Where  Rendition  on  First  court  to  proceed  to  judgment.  Should 
Day  Impossible. — '*  The  fiction  of  law  it  be  possible  that  in  a  case  ripe  for 
which  gives  a  judgment  relation  to  the  judgment,  the  court  before  whom  it 
first  day  of  the  term  is  general,  but  not  was  depending  could  perseveringly  re- 
universal.  It  applies  to  all  cases  in  fuse  to  terminate  the  cause,  the  Su- 
which  the  judgment  might  have  been  preme  Court,  without  indicating  the 
rendered  on  that  day,  bat  not  to  a  case  character  of  the  judgment,  would  be 
in  which  it  could  not  have  been  then  required  by  its  duty  to  order  the  ren- 
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6.  Judgment  as  Evidence  of  Bendition.  —  A  judgment  is  always 
evidence  of  the  fact  that  such  a  judgment  has  been  given,  and  of 
the  legal  consequences  which  result  from  that  fact,  whether  the 
person  against  whom  it  is  offered  in  evidence  was  a  party  to  the 
action  in  which  it  was  rendered  or  not,*  though  it  cannot  be  used 
to  prove  the  cause  of  action  involved.* 

n.  Bhtbt  —  1.  Necessity  of — Ctonena  Eale.  —  The  decisions  of  all 

ditlon  of  some  judgment;  but  to  justify  strangers  to  it.     McCamant  v.   Rob- 

ihis  mandate,  a  plain  case  of  refusing  erts,  66  Tex.  260. 

to  proceed  in  the  inferior  court  ought  In  Ansley  v,  Carlos,  9  Ala.  973,  the 

to  be  made  out.  court  said:     '^Although    the   general 

In  State  v.  Hunter,  4  Wash.  651,  it  rule  is  well  established  that  judgments 

was  held  that  an  alternative  writ  of  are  not  evidence,  except  between  the 

mandamus  to  compel  a  judge  to  enter  same  parties,  or  I  hose  In  privity  with 

judgment  wiU  not  be  granted  when  it  them,  yet  it  is  equally  certain  that  evi- 

appears  from  the  application  that  the  dence  may  be  given  of  the  fact  of  the 

judge  will  proceed  to  hear  and  deter-  judgment  against  third  persons,  not  as 

mine  the  action  at  the  next  session  of  evidence  of  the  facts  upon  which  the 

court.     The  writ  will  not  be  granted  judgment  is  founded,  but  to  prove  the 

when  the  application    therefor  shows  fact   that  such   a  judgment  was   ren- 

that  service  was  had  upon  defendant  dered.     For  this  purpose,  and  to  prove 

by  publication,  and  fails  to  show  that  the  fact  merely  that  such  a  judgment 

such  proofs  had  been  ofiFered  before  the  was  rendered,  every  judgment  is  evi- 

court  as  to  authorize  an  entry  of  jndg-  dence  against  the  whole  world." 

ment.     Mandamus  will  not  lie  to  com-  In  Spencer  t.  Dearth,  43  Vt.  105,  the 

pel  action   on  the  part  of  an  inferior  court  said:      "A  verdict  or  judgment 

court  until  it  is  made  clearly  to  appear  is  offered  either  to  establish  the  mere 

that  such  inferior  court  has  been  regu-  fact  of  its  own  rendition,  and  those 

larly  and  properly  moved  to  take  the  legal  consequences  which  result  from 

required  action,  and  has  unwarrantably  the  fact,  or  is  offered  with  a  view  to  a 

refused  to  act.  collateral   purpose;    that  is,  to   prove 

The  Entry  of  Judgment  upon  a  Valid  not  only  the  fact  that  such  a  verdict 

▼erdiet  involves  no  judicial  or  discre-  has  been  rendered,  or  such  judgment 

tionary  powers,  but  is  simply  a  min-  pronounced,  and  so  let  in  all  the  nec- 

isterial  act,  and  to  enforce  Its  perform-  essary  and  legal  consequences,  but  as 

ance  a  writ  of  mandamus  will  issue  in  a   medium   of    proving  some   fact  as 

a   proper  case.     Lloyd   p.    Brinck,    35  found  by  the  verdict,  or  upon  whose 

Tex.  I.  supposed   existence  the  judgment    is 

Vandaantsto  Ctompel  Entering  and  Sign-  based.     For  the  first  of  these  pnrposes, 

ing  Jadgments  and  Orders.  —  See  for  a  that  is  for  establishing  the  fact  that 

fall  discussion  of  this  subject  article  such  a  verdict  has  been  given,  or  such 

Mandamus,  vol.  13,  p.  562.  a  judgment  pronounced,   and   all  the 

1.  Ansley    v.    Carlos,    9    Ala.    973;  consequences  of  such  a  judgment,  the 

Smith  9.  Chapin,  31  Conn.  530;  Koren  judgment  itself  is  invariably  not  only 

V.  Roembeld,  7  111.  App.  646;  Maples',  admissible    as    the   proper  legal   evi- 

Beach,  43  Ind.  51;  Littleton  v.  Rich-  dence,  but  usually  conclusive  to  prove 

ardson,  34  N.  H.  179;  King  r.  Chase,  that  fact." 

15  N.  H.  9;  Chamberlain  v,  Carlisle,  8.  Taylor  v.   Means,   73    Ala.    468; 

26  N.   H.  553;  McCamant  v,  Roberts,  Snodgrass  v.  Branch  Bank,  25  Ala.  161. 

66  Tex.  260;  Spencer  r.  Dearth,  43  Vt.  **A  record   of  judgment   is  nothing 

105.  more  than  evidence,  and  is  the  highest 

The  Purpose  forWhieha  lodgment  Is  kind,  and    in    most   cases  conclusive 

Songht  to  Be    Introduced  as    evidence  evidence  of  the  judgment  of  the  court, 

often  and  most  generally  determines  It  is  an  authentic  history  of  the  pro- 

whether    it    is    admissible.      If    it    is  ceedings  and    judgment  in   the  suit, 

offered  as  proof  of  the  mere  fact  that  it  It  is,  nevertheless,  only  evidence.     It 

was  rendered  and  of  those  legal  conse-  is   the   fact  or   facts  which   it   proves 

quences  which  result  from  that  fact,  it  that  is  to  have  effecL"     Van  Orman  v. 

is  always  admissible,  even  as  against  Phelps,  9  Barb,  (N.  Y.)  500. 
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courts  must  be  preserved  in  writing  in  some  record  provided  for 
that  purpose.* 

The  Beason  for  TliiB  does  not  lie  in  the  fact  that  the  entry  is  neces- 
sary to  the  completion  of  the  judgment,  for  a  judgment  is  as  final 
when  pronounced  by  the  court  as  when  entered  and  recorded  by 
the  clerk,*  and  an  entire  failure  to  make  up  the  record  will  not 
necessarily  affect  the  parties  interested.'  The  entry  of  the  judg- 
ment is,  however,  as  will  be  seen,  essential  not  only  to  its  admis- 
sion as  evidence,  but  also  as  a  prerequisite  to  subsequent  acts  of 

1.  California,  —  McLaughlin       v,    Cal.  467;  Gray  v.  Palmer,  28  Cal.  416; 
Doherty.  54  Cal.  519.  Genella  v,  Relyea,  32  Cal.  159. 

Connecticut.  —  Davidson  v.  Murphy,  AVv<k/<j.  —  California  State  Tel.  Co. 

13  Conn.  213.  p.    Patterson,   i   Nev.    150;    Kehoe  p. 

Iowa, — Callanan    v,    Votruba,    104  Ble then,  10  Nev.  445. 

Iowa  672;  Case  r.  Plato,  54  Iowa  64;  New  York,  —  Hadcock  v,  0*Rowke, 

iElna  L.   Ins.  Co.  ».  Hesser,  77   Iowa  (Buffalo  Super.   Ct.   Tr.   T.)  4  N.  Y. 

381;    Balm    V,   Nunn,   63    Iowa   641:  Supp.   185;   Van  Orman  v,  Phelps,  9 

Miller  r.  Wolf,  63  Iowa  233.  Barb.  (N.  Y.)  500. 

Maryland,  —  Truett  v,  Legg,  32  Md.  Ohio,  —  Newnam   v,   Cincinnati,    18 

147.  Ohio  323. 

New    York,  —  Meeker  v.   Van  Ren-  Oregon,  —  King  v.  Higgins,  3  Ore- 

sselaer,  15  Wend.  (N.  Y.)397;  Knapp  r.  gon  406. 

Roche,  82  N.  Y.  366;  h  ppleby  v.  Barry,  Vermont,  —  Huntington  v,  Charlotte, 

2  Robt.  (N.  Y.)  689;  Schenectadv,  etc.  15  Vt.  46. 

Plank  Road  Co.  v,  Thatcher,  (Supm.  8.  Newnam  v,   Cincinnati,  18   Ohio 

Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  226;  323,  where  the  court  said:    "  What  we 

Bitler  V,   Lee.   3   Keyes  (N.   Y.)    76;  call  the  complete  record  in  a  case  is 

Lentilhon  v.  New  York,  3  Sandf.  (N.  nothing  but  a  history  of  whal  has  been 

Y.)  721.  done  in  the  case,  copied  by  the  clerk 

Tennessee,  —  Jones     r.      Walker,     5  into  a  book  called  the  book  of  records. 

Yerg.  (Tenn.)  427.  It  is  not  the  writing  of  those  things  in 

In  Balm  v,  Nunn,  63  Iowa  641,  the  this  book  which  glares  them  validity, 

court  said:    '*  There  can  be  no  judg-  It  is  the  previous  action  of  the  court 

ment  until  it  is  entered  in  the  proper  upon  the  subject-matter.     The  record 

record  of  the  court.     It  cannot  exist  in  is  but  evidence  of  this  action." 

the  memory  of  the  officers  of  the  court,  Enforoement  Does  Not  Depend  upon  En- 

nor  in  memoranda  entered  upon  books  try.  —  In  Los  Angeles  County  Bank  v, 

not  intended  to  preserve  the  record  of  Raynor,  61  Cal.  145,  it  was  held  that 

judgments.    ♦    ♦    *    It  is  not  compe-  the  enforcement  of  a  judgment  docs 

tent  to  prove  a  judgment  in  any  other  not  depend  upon  either  its  entry  or  its 

way   than   by   the   production  of  the  docketing,  but  that  these  are   merely 

proper  record  thereof."  ministerial  acts,  the  first  of  which  is 

Entry  Cannot    Be   Presumed.  —  "  We  required  to  be  done  for  putting  in  mo- 

cannot  infer  that  a  judgment  has  been  uon  the  right  of  appeal  from  the  judg- 

regularly  entered  because  a  suit  has  ment  itself,  and  for  limiting  the  time 

been  instituted,  or  because  a  jury  has  within   which  the  right  may  be  exer- 

found  a  verdict  in  the  case,  or  because  cised  or  in  which  the  judgment  may 

the    clerk    may    make    this    recital:  be  enforced,  and  the  other  for  the  pur- 

'  Judgment  on  verdict  for  three  thou-  pose  of  creating  a   lien  by   the  judg- 

sand  dollars  and  costs.'  "     Martin  v,  ment  upon   the   real   property  of  the 

Barnhardt,  39  111   9.  debtor;  but  neither  is  necessary  for  the 

If  the  Clerk  Shotdd  Neglect  to  Enter  the  issuance  of  an  execution  upon  a  judg- 

Jndgment  rendered,  the  court  could  un-  ment  which  has  been  duly  rendered, 

doubtedly  direct  him  to  do  so.    Case-  Without  docketing  or  entry,  execution 

ment  v,  Ringgold,  28  Cal.  335.  may  be  issued  on  the  judgment,  and 

2.  Colorado,  —  Sieber    v,     Frink,     7  land  levied  upon  and  sold. 

Colo.  148.  Execution.  —  See  generally  as  to  en- 

California,  —  Casement  v.  Ringgold,     try  of  judgment  as  a  requisite  to  the 

28  Cal.  335;  McMillan  v,  Richards,  12    issuance  of  execution  thereon,  article 
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the  clerk,  such  as  making  up  the  judgment  roll  and  docketing 
and  indexing  the  judgment. 

SiMntial  to  Adminion  of  Judgment  as  Eyidonce.  —  In  order  that  a  judg- 
ment may  be  admitted  as  evidence  in  another  action,  it  is  abso- 
lutely necessary  that  it  should  first  have  been  entered  of  record.* 

Entry  Prerequisite  to  Xaking  Up  Jndgment  EoU.  —  The  proper  entry  of  a 
judgment  in  the  judgment  book  is  a  prerequisite  to  the  making 
up  and  filing  of  the  judgment  roll.* 

Entry  Essential  to  Docketing.  —  In  some  states  it  is  provided  that  in 
order  that  a  judgment  may  be  docketed  it  must  have  been  entered 
in  the  judgment  book.' 

Executions  Against    Property,  vol.  requirini^  him  to  docket  a  judgment 

8,  p-  303.  against  the  defendant.    The  clerk  filed 

1.  Hall  V,  Hudson,  20  Ala.  284;  it,  and  on  the  same  day  gave  to  the 
Smith  V.  Steel,  8 z  Mo.  455;  California  plaintiff  a  transcript,  which  was  hied 
State  Tel.-  Co.  v.  Patterson,  i  Nev.  in  the  county  clerk's  office,  as  required 
150.  by  law;  but  no  actual  entiy  was  made 

Biffsrenee  Between  Judgment  and  Deoree  in  the  judgment  book,  by  the  clerk  of 

inThif  Sespeot.  —  In  regard  to  this  re-  the  court,  until  May  following  (1864), 

quirement  of  entry  as  a  prerequisite  to  after  an   execution    had   been   issued 

admissibility  in  evidence,  a  judgment  upon  the  judgment      It  was  held  that 

at     law    differs    from     a    decree     in  this  was  a  substantial  compliance  with 

chancery,  since  in  the  case  of  the  lat-  the  code  provision,  as  between  the  par- 

ler,  unless  otherwise  provided  by  stat-  ties  to  the  judgment,   and   that    the 

ute,    the    final    decree  of  a  court  of  docket  in  the  county  clerk's  ofiSce  was 

equity  may  be  given  in  evidence  in  a  sufficient  foundation   for  the  execu- 

another  suit  although  such  decree  has  tion. 

not  been  formally  enrolled.     Bates  v.  In  Stimson  v.  Huggins,  16  Barb.  (N. 

Delavan,  5  Paige  (N.   Y.)  303;    Butler  Y.)  659,  it  was  said  that  a  strict  com- 

r.  Lee,  3  Keyes  (N.  Y.)  73;  Winans  v,  pliance  with  the  code  provision  would 

Dunham,   5   Wend.   (N.   Y.)  47.     See  seem  to  make  it  the  duty  of  the  clerk 

also  article  Decrees,  vol.  5,  p.  1037.  to  enter  a  judgment  on  the  verdict  and 

In  Lynch  v,  Rome  Gas  Light  Co.,  42  make  up  and  file  a  judgment  roll  im- 
Barb.  (N.  Y.)  591,  it  was  held  that  the  mediately  on  receiving  the  verdict  un- 
formal  distinction  between  decrees  in  less  otherwise  ordered  by  the  court, 
equity  and  judgments  in  actions  at  but  that  this,  however,  was  not  so  re- 
common  law  has  not  been  abolished  garded,  and  was  not  the  practice.  "  In 
by  the  code,  but  is  inherent  in  the  two  practice  the  judgment  roll  is  not 
systems.  The  decree  of  the  court  of  usually  made  up  and  filed  until  the 
equity  may  never  go  upon  the  docket  costs  are  adjusted  and  the  party  is  pre- 
at  all.  It  is  only  when  a  certain  sum  pared  to  have  the  judgment  perfected 
Is  directed  to  be  paid  that  it  is  proper  and  docketed." 

to  enter  it  upon  the  docket.     The  delay  8.  Rockwood  v.  Davenport,  37  Minn, 

of  the  clerk  in  entering  it  in  the  judg-  533;  Lentilhon  v.  New  York,  3  Sandf. 

ment  book  will  not  affect  its  validity.  (N.    Y.)    721.     See    also    Eastham    v. 

It  takes  effect  from  the  time  when  it  is  Sallis,  60  Tex.  576. 

published  by  the  court.      See  to  the  In  Rockwood  z/.  Davenport,  37  Minn, 

same  effect  Butler  v.  Lee,  3  Keyes  (N.  533,  the  court,  per  GilfiUan,  C.  J.,  said: 

Y.)  76.  •*  Gen.  Stat.  1878,  c.  66,  §  273,  reads: 

2.  Rockwood  v,  Davenport,  37  Minn.  *  The  judgment  shall  be  entered  in  the 
533;  Emeric  v,  Alvarado,  64  Cal.  529;  judgment  book,  and  specify  clearly  the 
Lentilhon  v.  New  York,  3  Sandf.  (N.  relief  granted  or  other  determination 
Y.)  721.  And  see  infra^W,  Judgment  of  the  action.'  By  section  275  the 
Roll.  Sec,  however  Appleby  z>.  Barry,  clerk  is  required,  *  immediately  after 
2  Robt.  (N.  Y.)  6S9,  in  which  case  the  entering  the  judgment,'  to  attach  and 
facts  were  as  follows:  In  March,  1864,  file,  as  the  judgment  roll,  certain 
the  plaintiff's  attorney  filed  are  quest  papers,  among  them  a  copy  of  the 
in  the  office  of  the  clerk  of  the  court,  judgment.     Section   277   provides   for 
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2.  What  Oonititntes.  —  The  entry  of  a  judgment  is  completed 

when  it  is  actually  entered  by  the  act  of  the  clerk  in  the  judg- 
ment book  ^  and  attested  by  the  signature  of  the  clerk.*  Such 
entry  must  specify  clearly  the  relief  granted  or  other  determina- 
tion of  the  action.' 

docketing  the  iudgment '  oo  filing  the  the  clerk,  besides  the  judge's  direc- 

judgment  roll.      These  acts  follow  in  tion  as   provided   in   section  264,  was 

regular  sequence:    first,   the  entry  of  required   in  this  case    to    adjust  the 

the  judgment;  second,  the  making  up  amount  of  the  plaintifi's  costs  and  dis- 

andfilingthe  judgment  roll;  third,  the  bursements,  and  the  interest  accrued 

docketing.     To  support  either  a  judg-  on   the   verdict.      Code,   §§  310,   311. 

ment  roll  or  docketing,  there  must  be  Both  of  these  items  must  be  inserted  in 

a  judgment  entered.     As   this    court  the  entry  of  the  judgment.     Then,  and 

said  in  Williams  v,  McGrade,  13  Minn,  not    before,   the  judgment   would   be 

46:    *  If  a  copy  of  the  judgment  consti-  complete  and  perfect,   and  the  clerk 

tutes  a  part  of  the  judgment  roll,  the  could  make  up  the  judgment  roll,  and 

original  must  exist.'     There  can  be  no  the  judgment  could  be  docketed  and 

Judgment  capable  of  being  docketed  or  collected.     Code,   §§  281,    282,    287." 

enforced   in  any  manner  till  it  is  en-  Lentilhon  v.  New  York,  3  Sandf.  (N. 

tered   in   the    judgment  book.     Until  Y.)  721. 

that  is  done,  it  does  not  matter  that  9.  Knapp  v.  Roche,  82  N.  Y.  366. 
the  party  is  entitled  to  judgment,  Sntry  Boffleleiit  Without  Clerk*s  Signa- 
either  by  default  of  defendant,  or  upon  ttu«.  —  In  some  cases  it  has  been  held 
a  decision  or  direction  of  the  court.  It  that,  in  the  absence  of  statutory  re- 
has  frequently  been  decided  that  an  quirements,  the  entry  of  judgment  in 
order  or  direction  for  judgment  by  the  the  judgment  book  is  sufficient  with- 
court,  or  by  a  referee,  is  not  a  judg-  out  the  signature  of  the  clerk.  Clink 
ment  so  that  an  appeal  can  be  taken  v,  Thurston,  47  Crd.  21 ;  Jorgensen  v. 
from  it.  That  to  constitute  a  judg-  Griffin,  14  Minn.  464.  See  generally, 
ment  it  must  be  entered  in  the  judg-  as  to  signature  of  judgments  by  the 
ment  book,  as  the  statute  directs,  has  clerk,  article  Judgments,  vol.  11,  p. 
always  been  held  by  this  court."  Citing  963. 

Brown  9.  Hathaway,  10  Minn.  303;  Wil-  8.  Callanan    v,  Votruba,    104    Iowa 

Hams  V,  McGrade,  13  Minn.  46;  Wash.  672;      Rockwood     v.     Davenport,    37 

burn  V,  Sharpe,  15  Minn.  63;  Hodgins  Minn.  533;   Overton  v.  National  Bank, 

r.  Heaney,  15  Minn.  185;  Thompson  v.  (Supm.  Ct.  Spec.  T.)  3  N.  Y.  St.  Rep. 

Bickford,  19  Minn.  17;  Hunter v.Cleve-  169;    Schenectady,   etc..   Plank    Road 

land  Co-operative  Stove  Co    31  Minn.  Co.  v.  Thatcher,  (Supm.  Ct.  Spec.  T.) 

505.  6   How.   Pr.  (N.  Y.)  226;    Appleby  v, 

1.  McLaughlin  v.  Donerty,  54  Cal.  Barry,  2  Robt.  (N.  Y.)  689.     See  also 

519.  Jorgensen    v.    Griffin.   14    Minn.  464; 

'*  The  final  entry,  made  by  direction  Brown  v,  Hathaway,  10  Minn.  303. 

of  the  court  on  the  docket  of  a  given  An  entry  by  the  prothonotary  on  his 

term  of  court,  is  the  conclusive  evi-  docket,  of  a  suit,  and  that  a  bond  con- 

dence  of  the  disposition  made  of  the  fessing  judgment  was  filed  of  record 

case  for  that  term."     Foster  v.  Red-  therein,  stating   the  particulars  of  it, 

field,  50  Vl.  285.  and  the  date  of  entry,  is  a  good  entry 

In  Menzies  v,  Watson,  105  Cal.  109,  of  a  judgment.     Helvete  v,  Rapp,  7  S. 

it   was  held   that  a  judgment  is  not  &  R.  (Pa.)  306. 

*' entered '*    until  it  is  copied   in  the  Xere   Xemorandum   Hot   8affloi«iit. — 

judgment    book,  under  the   provision  A    mere    memorandum    of    the   clerk 

of  the  code  that  judgment  shall  be  en-  from   which   a    final  judgment  could 

tered  in  such  book  and  that  after  such  thereafter  be  drawn  up  in  not  sufficient, 

entry  the  judgment  roll  can  be  made  Tombeckbee  Bank  r.  Godbold,  3  Stew, 

up  and  filed,  the  judgment  docketed,  (Ala.)  240. 

and  a  lien  created.  The  memorandum  handed  down  by 

"  The  judgment  itself  is  to  be  en-  the  general  term  of  its  decision  on  ap« 

tered   by   the  clerk  in   the   judgment  peal  is  not  a  judgment,  but  simply  an 

book,  as  provided  in  sections  279  and  authority  to  enter  one,  and  upon  the 

s8o.     In    order    to   make    this  entry,  filing  of  such  decision  a  formal  judg- 
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3.  Book  of  Entry — Xntry  in  JvdgnMAt  Book.  —  It  is  the  duty  of  the 
clerk  to  keep  a  judgment  book  in  which  all  judgments  should  be 
entered** 

meni  shoald  be  prepared  and  entered  1.  California.  —  Matter    of     Blythe, 

in  the  judgment  book,  attested  by  the  no  Cal.  226. 

signature    of    the    clerk.       Knapp    v.  Minnesota.  —  Brown    v,    Hathaway, 

Roche,  82  N.  Y.  366.  10  Minn.  303;  Jorgensen  v.  Griffin,  14 

En^in  Judge's  Calendar  Insafficient.  Minn.  464;   Thompson  v.  Bickford,  19 

—  A  judge's  calendar  is  not  a  part  of  Minn.  17. 

the  court  records,  and  an  entry  therein  New  York.  —  Lentilhon  v.  New  York, 

will  not  constitute  a  jadgment.     Such  3    Sandf.   (N.   Y.)    721;    Schenectady, 

calendar  is  simply  for  the  use  of  the  etc..    Plank    Road    Co.    v,    Thatcher, 

judge  in  entering  memoranda  intended  (Supm.  Ci.  Spec.  T.)  6  How.  Pr.  (N. 

for  ihe  guidance  of  the  clerk  in  enter-  Y.)  226;    Butler  v.  Lee,  3  Keyes  (N. 

ing  orders  and  judgments.    Traer  r.  Y.)  76;    Sheridan  v.  Linden,  81  N.  Y. 

Whitman,  56  Iowa  443.  182;  Appleby  v.  Barry,  2  Robt.  (N.  Y.) 

Xnst  DiaeloM Gatue for  Whioh  Judgment  689;  BIydcnbutgh  v.  Northrop,  (Supm. 

Bendered.  —  The  record  must  disclose  Ci.  Spec.  T.)  13  How.  Pr.  (N.  Y.)  289; 

the  cause  for  which  judgment  is  ren-  Knapp  v.  Roche,  82  N.  Y.  366;   Whit- 

dered,  and  advantage  of  the  want  of  ney  v,  Townsend,  67  N.  Y.  40;  Overton 

such  record  may  be  taken  by  writ  of  v.  National  Bank,  (Supm.  Ct.  Spec.  T.) 

error.    Ayres  v.  Dobson,  5  Stew.  &  P.  3  N.  Y.  St.  Rep.  169;   Artisans'  Bank 

(Ala.)  441.  V,  Treadwell,  34  Barb.  (N.  Y.)  553;  De 

Name  of  Oamishee,  Costs,  and  Damages  Laney  v.  Blizzard,  7  Hun  (N.  Y.)  66. 

Left  Blank.  —  In  Rigglesworih  r.  Reed,  North  Carolina,  —  Logan  v.  Harris, 

I  Morr.  (Iowa)  19,  the  judgment  was  re-  90  N.  Car.  7. 

versed  for  the  reason  that  the  name  of  South  Dakota,  —  Locke  v.  Hubbard, 

the  garnishee  and   the  damages  and  9  S.  Dak.  364. 

costs  had  been  left  blank.  ^fVr^»ji«.  —  Lathi  op  r.  Snyder,  17 

Blanks  Left  for  Insertion  of  Costs.  —  In  Wis.  no. 

Coles  V,  Smith,  (Supm.  Ci.  Gen.  T.)  29  And  see  the  statutes  and  codes  of  the 

How.'Pr.  (N.  Y.)  326,  it  was  held  that  various  states. 

on  receiving  a  verdict,  or  on  filinc^  a  **  The  cleik  must  keep  among  the rec- 
decision  or  report,  the  clerk  should  7m-  ords  of  the  court  a  book  for  the  entry 
mediately  make  up  the  judgment  roll  of  judgments,  to  be  called  the  judg- 
and  enter  the  proper  judgment,  leav-  ment  book.  The  judgment  must  be 
ing  blanks  for  the  insertion  of  the  entered  in  the  judgment  book  and 
costs,  which,  when  taxed,  should  be  must  specify  clearly  the  relief  granted, 
inserted  in  the  blanks.  The  court  or  other  determination  of  the  action." 
said:  **  The  practice  prescribed  by  ihe  Brown  v,  Hathaway,  10  Minn.  303. 
code  contemplates  that  the  judgment  In  Logan  v,  Harris,  90  N.  Car.  7,  it 
IS  entered  by  the  clerk,  leaving  blanks,  was  held  that  an  appeal  will  be  dis- 
as  was  done  in  this  case,  for  the  costs  missed  where  the  transcript  fails  to 
to  be  inserted  by  him  when  they  show  a  judgment  of  record  from  which 
are  adjusted.  Stimson  v.  Huggins,  16  the  appeal  was  taken. 
Barb.  (N.  Y.)658;  Dressers^.  Shufeldt,  Necessary  Where  Decision  Is  Oiven  in 
(Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Writing.— In  Schenectady,  etc..  Plank 
Y.)  86;  Heinemann  v,  Waterbury,  5  Road  Co.  v,  Thatcher,  (Supm.  Ct. 
Bosw.  (N.  Y.)  686.  The  adjustment  of  Spec.  T.)  6  How.  Pr.  (N.  Y.)  226,  it  was 
the  costs,  and  inserting  the  same  in  held  that  the  clerk  must  enter  in  the 
the  record,  is  but  a  means  of  complet-  judgment  book  **  the  judgment, "  as 
ing  the  judgment  (Curtis  v.  Leavitt,  required  by  ihe  code,  in  a  case  where 
(Supm.  Ct.  Gen.  T.)  i  Abb.  Pr.  (N.  Y.)  the  court's  decision  is  given  in  writing 
120;  Bulkley  v,  Keteltas,  (Super.  Ct.)  and  filed,  jusi  as  in  all  other  cases. 
Code  Rep.  N.  S.  (N.  Y.)  119),  and  is  Probate  Minute  Book.  — In  California 
not  amending  cr  impairing  the  record  a  proceeding  under  Code  Civ.  Pro., 
within  the  meaning  of  the  9th  section  §  1664,  to  establish  heirship  is  not  a 
of  title  5,  c.  7,  pt.  3,  of  the  Revised  civil  action  within  the  meaning  of  sec- 
Statutes  (3  R.  S.,  5th  cd.,  723),  and  if  it  tion  668  of  the  code,  requiring  a  judg. 
were  it  is  fully  authorized  by  the  sub-  ment  in  a  civil  action  to  be  enteied  in 
sequent  enactments  of  the  code."  the  judgment  book,  and  the  entry  of 
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Bibot  of  Entrj  In  Othor  tlian  Judgmont  Book.  —  Should  the  judgment, 
however,  be  entered  in  a  book  other  than  that  directed  by  law, 
this  fact  will  not  render  the  judgment  invalid,  at  least  as  between 
the  parties.* 

that  decree  in  a  probate  minute  book  error  or  misprision,  that  would  at  once 

under  Code  Civ.  Pro.,  §  1704,  is  suffi-  be  corrected  by  the  court  upon  applica- 

cient.     Matter  of  Blythe,  no  Cal.  226.  tion  for  that  purpose." 

Entry  in  Judgment  Beoord  Before  Entrj  1.  Where  Separate  Books  Are  Kept,  a 

in  Trial  Docket.  —  In  Bond  v.  Citizens'  departure  from  the  usual  practice  of 

Nat.  Bank,  65  Md.  498,  it  was  held  that  the  office  by  entering  a  judgment  in 

the  failure  to  enter  a  judgment  in  the  one   book   which   properly   belongs  in 

original     trial     docket    before    entry  another  may  be   disregarded    or    the 

thereof  in  the  judgment  record,  a  rec-  error  corrected  by  the  court,  in  its  dift- 

ord  kept  for  the  permanent  registration  cretion,  and  its  action  is  not  reviewabl'? 

of  all  judgments  and  decrees,  is  noth-  on  appeal.     Whitney  v,  Townsend,  67 

ing  moie  than  a  mere  clerical  error  or  N.  Y.  40. 

misprision  that  would  at  once  be  cor-  EntryinBegiiterof  Aotions.  —  Though 

rected  by  the  court  upon  application  for  by  statute  it  is  required  that  the  clerk 

that  purpose.     The  court  said:    *'  Sec-  should  keep  among  the  records  a  regis- 

tion  16  of  article  18  of  the  code  directs  ter  of  actions  and  also  a  book  lor  the 

that  the  clerks  shall,  immediately  after  entry   of    judgments,    this    does    not 

the  expiration  of  each    term    of    the  necessitate    the    keeping   of    separate 

court,  enter  and  transcribe  into  well>  books  for  these  purposes,  and  an  entry 

bound  books  the  docket  entries  of  each  of  a  judgment   in  a  book   kept  as  a 

civil  suit  or  action,  legal  and  equitable,  register    of    actions    was    held   valid, 

which  shall  have  been  ended  during  Jorgensen    zr.    Griffin,    14    Minn.   464. 

the  term,  by  trial,  judgment,  decree,  See  also  Brown  tr.  Hathaway,  10  Minn, 

agreement,   non  pros,,   or   abatement;  303. 

and  such  transcript  shall  contain  the  "  Judgment  Book "  —  "  Decree  Book.'' — 

style  or  names  of  the  parties,  the  na-  In  Thompson  tr.  Bickford,  19  Minn.  17, 

ture  of  the  case,  the  docket  entries,  it  was  held  that  where  the  clerk  kept 

etc.,  and  the  judgment,  decree,  order,  two  books  for  the  entry  of  judgments, 

or  agreement  by  which  the  several  ac-  one  styled  "  judgment  book  "  and  the 

tions  or  suits  were  terminated,  etc.;  other  "decree  book,*'  the  entry  of  a 

and  the  said  books  shall  be  truly  and  judgment  of  foreclosure  in  the  latter 

regularly  paged,  and  alphabetically  in-  was  at  most  a  mere  irregularity,  and 

dexed  with  the  names  of  plaintiffs  and  did  not  affect  its  validity, 

defendants,  and  the  whole  completed  Entry  in  "Journal  of  Prooeedings."  — 

before  the  ensuing  term.     It  was  in  the  If  j  udgments  are  required  to  be  entered 

record  book  thus  directed  to  be  kept,  by  the  clerk  in  a  record  of  the  court, 

and  entries  of  all  judgments  and  de-  to  be  called  the"  judgment  book,"  (he 

crees  to  be  therein  made,  thai  the  judg-  entry  of  a  judgment  in  a  book  desig- 

ment  in  (juestion  was  entered,  instead  nated  as  a ''journal  of  proceedings," 

of  the  original  trial  docket.     And  see-  although  irregular,  does  not  impair  or 

ing  that  it  was  entered  in  the  record  invalidate  the  judgment  as  between 

book  intended  to  contain  a  faithful  and  the    parties    to  the   action.     Work   v. 

permanent   registration    of    all    judg-  Northern  Pac.  R.  Co.,  11  Mont.  513. 

ments    and    decrees    entered    by    the  Entry  in  "Kinnte  Book."  —  In  Wolf 

court,  it  would  be  indulging  a  techni-  v.  Great  Falls  Water  Pow^r,  etc.,  Co., 

cal  objection  to  the  greatest  extreme  15  Mont.  49.  it  was  held  that  the  entry 

to  hold  that  the  judgment  is  illegal,  or  of  a  judgment  by  the  clerk  in  a  book 

so   irregular    as    to    require   it   to   be  labelled  "  minute  book,"  instead  of  in 

stricken  out,  because  it  had   not  first  that  labelled  *' judgment  by  the  court," 

been    entered    in     the    original    trial  would  not  render  the  judgment  void  or 

docket.    Judgments   should  never  be  require    the    dismissal    of    an  appeal 

vacated  for  any  other  than  substantial  therefrom. 

causes,  and  to  prevent  injustice  made  Separate  Books  for  Jndgmentt  in  Legal 

plainly  to  appear;   and  in  this  case,  at  and    Equitable   Actions    Unneoeeeary. — 

most,  the  entry  of  the  judgment  was  "The  law   recognizes    no  distinction 

nothing   more    than    a    mere    clerical  between  legal  and  equitable  relief,  Qor 
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of  Entry — a.  Statutory  Provisions  as  to  Time  — 

Entry  WitUn  Certain  Time.  —  By  some  statutes  it  is  expressly  provided 
that  judgment  shall  be  entered  within  a  certain  time.* 

Entry  on  Tiling  Beferee's  Beport  or  Decision  of  Court.  —  The  usual  pro- 
visions as  to  the  entry  of  judgments  in  case  of  trial  by  court  or 
referee  are  to  the  effect  that,  except  where  it  is  otherwise 
expressly  prescribed  by  law,  judgment  upon  a  referee's  report, 
where  the  whole  issue  of  fact  was  tried  by  the  referee,  or  upon 
the  decision  of  the  court  upon  the  trial  of  the  whole  issue  of  fact 
without  a  jury,  may  be  entered  by  the  clerk,  as  directed  therein, 
upon  filing  the  decision  or  report.* 

EfiEeet  of  ironeompiianoe.  —  When  statutes  exist  prescribing  the  time 
for  the  entry  of  judgments,  it  would  seem  that  failure  to  enter 
within  the  proper  time,  or  entrj"  before  the  lapse  of  the  prescribed 
period,  while  irregular,  does  not  render  the  judgment  void.' 

requircrs  dififerent  judgment  books  for  Under  the  old  code  the  rule  was  differ- 

different  classes  of  actions.*'     Whitney  ent,  and  provided  that  judgment  might 

V.  Townsend,  67  N.  Y.  40.  be  entered,  not  *  upon  filing  the  deci- 

1.  Bundy  v.  Maginess,  76  Cal.  532;  sion  or  report/  but*  after  the   ^xpira* 

Oakland  First  Nat.  Bank  v,  Wolff,  79  tion  of  four  days  from  the  filing  of  the 

Cal.  69;  Waters  v.  Dumas,  75  Cal.  563;  decision    or    repor!,  and    the    service 

Raymond  v.  Smith,  i   Met.  (Ky.)  65;  upon  the  attorney  for  the  adverse  party 

McClain    v,   Davis,    37    W.   Va.   330;  of  a  copy  thereof  and   notice  of  the 

Brown  v.   Porter,  7  Wash.  327.     And  filing,    but  not   before.'       Code   Pro., 

see  the  codes  and  statutes  of  the  vari-  §§  267-272.     The  language  of  the  old 

ous  states.  code  was  unmistakable  and  imperative 

Aftar  Filing  ol  Dedaion.  —  It  was  at  that  a  judgment  upon  the  report  of  a 

one  time  provided  in  New  York  that  in  referee  could  be  regularly  entered  only 

case  of  the  trial  of  a  case  by  the  court  after  the  expiration  of   four  days  and 

a  certain  time  must  elapse  between  the  the  seririce  upon  the  opposite  party  of 

filing  of  the  decision  and  the  entry  of  a  copy  thereof.    The  omission  of  this 

the  judgment.     Marvin  v,  Marvin,  75  language  in  the  present  law  is  equally 

N.  Y.  240;    Kidd  r.  Phillips,  45  N.  Y.  significant,  and  shows  that  the  inten- 

Super.  Ct.  633;  De  Laney  v.  Blizzard,  tion  of   the  legislature  was  to  allow 

7  Hun  (N.  Y.)  56.  judgment  to  be  entered  under  such  cir- 

Lapse  of  Thirty  Days  After  Filing  of  cumstances  simply  upon  filing  the 
XefBree's  Beport.  —  In  Pennsylvania^  by  referee's  report.  This  having  been 
Act  of  May  14,  1874,  thirty  days  must  done,  the  judgment  was  regularly  en- 
elapse  after  the  filing  of  a  referee's  re-  tered,  and  all  that  the  said  lefendant 
port  before  its  entry  by  the  prothono-  was  entitled  to  in  order  to  have  his 
tary,  but  on  error  an  entry  before  that  time  to  appeal  limited  was  service  of  a 
time  has  elapsed  will  not  be  treated  as  copy  of  the  judgment  and  the  notice 
material,  where  the  mistake  did  not  of  entry  thereof."  And  see  generally 
affect  the  rights  of  either  of  the  parties,  as  to  entry  of  judgment  on  report  of 
Pittsburgh,  etc.,  R.  Co.  r.  Shaw,  (Pa.  referee,  article  References,  vol.  17,  p. 
1888)  14  Atl.  Rep.  323.  1068  et  seq, 

8.  See  Code  Civ.  Pro,  N.  Y.,  §  1228,        3.  Oakland  First  Nat.  Bank  v,  Wolff, 

Entry  of  Judgment  or  BeliBree*i  &eport.  79  Cal.  69;  Bundy  v,  Maginess,  76  Cal. 

—  Hi  Crook  V.  Crook,  14  Daly  (N.  Y.)  532;    Waters  v.  Dumas,  75   Cal.  563; 

298,  the  court,  after  stating  the  law  as  Marvin  v.  Marvin,  75  N.  Y.  240;    Kidd 

set  out  in  the  text,  said:    *'  It  follows  v,   Phillips,  45  N.  Y.  Super.  Ct.  633; 

from  this  language  that  judgment  can  Brown  v.  Porter,  7  Wash.  327. 
be  regularly  entered  upon  the  report        Failure   to   Enter    Judgment    Within 

of  the  referee  simply  upon  filing  the  Twenty-four  Honri  After  Yerdiot.  —  The 

same  with  the  clerk  of  the  court,  and  failure  of  the  clerk  to  enter  a  judgment 

without  serving  a  copy  thereof  upon  on  the  verdict  within  twenty-four  hours 

the  attorney  for  the  opposite   party,  after  its  rendition,  as  required  by  stat- 
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b.  Entry  Pending  Motion  for  New  Trial.  —  The  entry 
of  9  judgment  will  not  deprive  a  party  of  his  right  thereafter  to 
file  a  motion  for  a  new  trial  within  the  time  prescribed  for  such 
motion,^  nor  will  the  fact  that  a  judgment  has  been  entered  while 
a  motion  for  a  new  trial  is  pending,  and  before  a  ruling  on  such 
motion,  deprive  the  court  of  power  to  grant  the  new  trial.*    In 

ute,  does  not  effect  ttxe  validity  of  the  who  tries  the  cause  directs  an  entry  of 
judgment  afterwards  entered,  the  in-  the  judgment  to  be  rendered  thereon, 
junction  of  the  statute  being  merely  unless  he  desires  to  consider  the  mat- 
directory.  Oakland  First  Nat.  Bank  V.  ter  further.  And  judgment  shall  be 
WolS,  79  Cal.  69.  See  also  Waters  v.  entered  by  the  clerk,  in  conformity  to 
Dumas,  75  Cal.  563,  wherein  the  court  the  verdict,  which  shall  be  final  after 
said:  **The  motion  to  set  aside  the  the  expiration  of  four  days,  unless 
verdict  because  judgment  was  not  en-  there  be  an  order  reserving  the  case 
tered  thereon  within  twenty- four  hours  or  staying  the  proceedings.  Amended 
after  its  rendition  was  properly  denied.  Code,  §g  264,  265.  The  clerk  is  to  make 
I(  is  true,  section  664  of  the  Code  of  up  the  judgment  roll  immediately  alter 
Civil  Procedure  requires  judgment  to  entering  the  judgment.  /^.,  §  281. 
be  entered  by  the  clerk  in  conformity  This  is  restricted  in  effect  by  the  two 
with  the  verdict  within  twenty-four  days'  previous  notice  required  for  the 
hours  after  its  rendition,  unless  the  adjustment  of  the  costs.  We  think  the 
cause  is  reserved  for  argument  or  con-  intent  of  section  265  was  not  to  delay 
sideration,  or  a  slay  of  proceedings  is  the  entry  of  the  judgment,  or  its  com- 
granted.  The  court  does  not,  how-  pletion  in  form,  until  after  the  expira* 
ever,  lose  jurisdiction  of  the  cause  by  tion  of  four  days;  but  that  a  judgment 
a  failure  to  enter  the  judgment  within  so  entered  and  completed  will  become 
the  time  prescribed,  or  by  failure  of  the  absolute  and  final  unless  before  the 
clerk  to  perform  his  duty.  The  only  end  of  four  days  the  losing  party  shall 
penalty  provided  for  such  a  case  is  to  obtain  from  the  court  or  a  justice  a 
be  found  in  subdivision  6  of  section  slay  of  proceedings.  If  be  desire  to 
581,  Code  of  Civil  Procedure,  which  move  for  a  new  trial  on  the  ground 
authorizes  the  court  to  dismiss  the  ac-  that  the  verdict  is  against  evidence,  he 
tion  where,  for  six  months  after  ver-  may  obtain  a  stay  for  that  purpose 
diet  or  final  submission,  the  party  within  the  four  days,  and  then  move  at 
entitled  to  judgment  neglects  to  de-  special  term  on  a  case.  If  his  motion 
mand  or  have  the  same  entered."  be  granted,  the  judgment   never   be- 

Sntry  Befbre  Lapse  of  Presoribed  Time,  comes  final,  and  will  be  vacated  of 
— '  In  Kidd  v,  Phillips.  45  N.  Y.  Super,  course.  The  defendants  have  been 
Ct.  633,  it  was  held  that  though  the  regular,  and  the  plaintiff  must  be  con- 
entry  of  judgment  before  the  lapse  of  tent  with  the  order  at  chambers,  which 
the  four  days  prescribed  by  statute  is  preserves  all  his  rights." 
irregular,  such  judgment  will  not  be  1.  Cox  v.  Baker,  113  Ind.  62;  Beals 
set  aside  if  the  one  against  whom  it  v.  Beals,  so  Ind.  163;  HInkle  v.  Mar- 
was  entered  is  not  thereby  preju-  gerum,  50  Ind.  240. 
diced.  2.  Hasted  v.  Dodge,  (Iowa,  1887)  35 

In  Droz  v.  Lakey,  2  Sandf.  (N.  Y.)  N.  W.  Rep.  462,  where  the  court  said: 
681,  it  was  held  that  a  party  obtaining  "  It  is  claimed  that  the  judgment 
a  verdict  is  not  bound  to  wait  fourdays  should  be  reversed  because  the  same 
before  entering  and  perfecting  his  was  entered  up  while  a  motion  for  a 
judgment.  The  fourdays  mentioned  new  trial  was  on  file,  and  the  motion 
in  the  code,  after  which  judgment  be-  for  a  new  trial  was  afterwards  over- 
comes final,  are  intended  to  enable  the  ruled.  This  was  all  done  at  the  sa*me 
losing  party  to  obtain  a  stay  of  proceed-  term,  and  was  not  prejudicial  to  the 
ings  in  reference  to  a  case.  If  he  nb-  defendants.  If  the  court  should  have 
tains  an  order  staying  proceedings  been  of  the  opinion  that  the  defendants 
within  the  four  days,  he  may  move  to  were  entitled  to  a  new  trial,  the  fact 
set  aside  the  verdict  as  against  evi-  that  a  judgment  had  been  entered  a 
dence,  notwithstanding  the  entry  of  the  day  or  two  before  the  ruling  on  the 
judgment.  The  court  said:  '*  Upon  motion  would  not  deprive  the  court  ol 
the  rendition  of  a  verdict,  the  justice  the  power  to  grant  the  new  trial." 
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fact,  according  to  some  decisions,  it  is  held  to  be  the  better  prac- 
tice in  all  cases  where  there  is  no  question  as  to  the  proper  judg- 
ment to  be  entered  on  a  verdict,  for  the  judgment  to  be  entered 
at  once  without  waiting  for  a  motion  for  a  new  trial,^  since  a  sus- 
pension of  proceedings  under  the  judgment  will  fully  protect  the 
losing  party.* 

c.  Entry  Penping  Stay  of  Proceedings.  —  According  to 
some  decisions  it  is  held  that  a  judgment  entered  while  an  order 
that  all  proceedings  be  stayed  in  the  suit  for  a  definite  time  is  in 
force  is  irregular.*    According  to  other  decisions,  however,  the 

1.  Hutchinson  v.  Boars,  13  Cal.  50;  it  was  held  that  where  a  rule  for  a  new 
Moss's  Estate,  (Supm.  Ct.  Spec.  T.)  24  trial  Is  discharged,  but  a  motion  for  a 
Civ.  Pro.  (N.  Y.)438;  Morrison  v.  New  reargument  is  granted,  judgment  can- 
York,  etc.,  R.  Co.,  32  Barb.  (N.  Y  )  not  be  entered  on  the  verdict  until  the 
568.  latter  motion  is  disposed  of. 

In  Morrison  r.  New  York,  etc.,  R.  %,  Hutchinson  p.  Bours,  13  Cal.  50. 

Co.,  32  Barb.  (N.  Y.)  568,  the  court  said:  8.  Uhe  v,  Chicago,  etc.,  R.  Co.,  4  S. 

'*  Those  cases  in  which  the  entry  of  Dak.  505.     In  this  case  the  court  said: 

judgment  has  been  stayed  to  allow  a  '*  We  are  satisfied,  from  answers  to  di* 

review  of  the  trial  have  constituted  the  rect  inquiries,  that  the  effect  of  such 

exceptions  to  the    ordinary    practice,  an  order  is  understood  differently  in 

and  that  form  of  procedure  has  been  different  circuits,  and  that  the  order  in 

resorted  to  when  it  has  been  supposed  one  circuit  would  be  held  to  permit  the 

there  were  reasons  for  making  the  case  entry  of  judgment,  while  in  another  it 

an  exception,  and  excusing  the  nnsuc-  would  be  held  otherwise;  and  that,  if 

cessfui  party  from  the  costs  and  trouble  intended  to  allow  it,  the  order  itself 

of  an  appeal  in  the  first  instance."  should  be  so  qualified.     If  convinced 

In  Hutchinson  v.  Bours,  13  Cal.  50,  that  the  former  view  was  general,  and 

it  was  said'    "  We  think  it  well,  in  the  practice  well  established  under  it, 

order  to  secure  uniformity  of  practice,  we  should  be  reluctant  to  disturb  it, 

to  suggest  that  we  consider  it  better,  although  we  should  still  think  it  incor- 

in  all  cases  where  there  is  no  question  rect.     It  cannot  be  questioned  but  that 

as  to  theproperjudgmenttobe  entered  the  order,  in  terms,  prohibited  any  fur- 

on  a  verdict,  for  the  court  to  direct  ther  proceeding  in  the  case.     The  entry 

judgment  to  be  entered  at  once,  with-  of  judgment  is  a  proceeding — taking 

out   waiting  for  a  motion  for  a  new  another  step  forward.     This  is  what  is 

trial,  or  any  proceedings  to  set  aside  forbidden.     Uncontrolled  by  local  con- 

the  verdict.    The  judgment  can  be  as  struction,  we  think  the  order  would 

well  set  aside  as  the  verdict,   while  plainly  suggest  the  thought  that  the 

there  may  be  some  embarrassments,  as  court  intended  that  the  status  of  the 

in  this  case,  attending  the  postpone-  case  and  the  record  should  remain  un- 

ment  of  the  entry,  and  the   plaintiff  changed  by  any  act  of  the  parties  for 

ought  to  have  the  benefit  of  the  secur-  the  time  designated.     If  a  defendant  in 

ity,  which  is  sometimes  very  import-  default  procured  such  an  order  against 

ant,  afforded  by  the  lien  of  the  judg-  the  plaintiff,  it  would  not  be  claimed 

ment.    A  suspension  of  all  proceedings  that  the  plaintiff  might  still  enter  judg- 

under  the  judgment  fully  protects  the  ment.      It    not    infrequently  happens 

losing  party  from  all  losses  or  injury,  that  the  very  object  sought  by  a  de- 

If,  from  any  cause,  the  verdict  be  set  fendant  is  the  staying  of  the  entry  of 

aside  or  the  judgment  vacated."  judgment  against  him,  and  in  such  a 

Onitra.  —  In  St.  Louis  Domicile,  etc.,  case  it  would  be  diflScult  for  a  court  or 
Loan  Assoc,  r.  Augustin,  2  Mo.  App.  judge,  if  such  effect  were  intended,  to 
I33«  it  was  held  that  the  entry  of  judg-  make  an  order  more  absolutely  pro- 
ment  should  be  suspended  until  the  hibiting  it.  We  are  referred  to  no  re- 
expiration  of  the  time  within  which  a  ported  case  where  the  effect  of  such  an 
motioo  for  a  new  trial  can  be  made,  order  is  considered,  and  we  find  very 
And  see  io  this  connection  Van  Vliet  few.  In  Hempstead  v.  Hempstead, 
r.  Coorad,  95  Pa.  St.  494,  in  which  case  (Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.) 
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entry  of  a  judgment  after  a  verdict,  though  a  stay  of  proceedings, 
granted  for  the  purpose  of  giving  time  to  make  a  motion  in  arrest 
of  judgment  and  for  a  new  trial,  has  not  expired,  is  not  error, 
since  the  judgment  is  only  provisional,  and  does  not  deprive  a 
party  of  the  right  to  move  for  a  new  trial.  ^ 

d.  Entry  in  Vacation  —  (i)  In  General.  —  Since,  as  has 
been  seen,  the  act  of  the  clerk  in  entering  a  judgment  upon  a 
record  is  purely  ministerial,  a  judgment  properly  rendered  may 
be  entered  by  the  clerk  in  vacation.*     In  fact,  during  the  term  of 

8,  the  court  held  that  an'  order  staying  court  at  which  the  caiise  is  finally  dis- 

proceedings  for  twenty  days  '  prohib-  posed  of,  the  defendant's  right  to  make 

ited  the  entry  of  judgment  during  that  such  motion  will  not  be  defeated  by  the 

time.     In  that  case  there  had  been  no  entering   up    of    a  judgment  by    the 

trial  and  verdict,  as  in  the  case  now  plaintiff  on  the  record  before  the  ad- 

before  us,  and  the  opinion  is  relevant  journment  of  the  court  at  which  the 

only  so  far  as  it  indicates  the  general  cause  is  finally  determined.     Hartridge 

scope  of  such  an  order.     In  Danner  v,  v»  Wesson,  4  Ga.  loi. 

Capehart,  41  Minn.  294,  the  court  rec-  2.  Oi///<:»rffia.  —  Casement    v.   Ring- 

ognized  the  force  of  *  an  order  staying  gold,    28    Cal.    335;     Hutchinson    v. 

all  proceedings '  to  prevent  the  entry  Hours,  13  Cal.  50;    McMillan  v.  Rich- 

of  judgment  on  a  referee's  report  find^  ards,  12  Cal.  467;  Genella  v.  Relyea,  32 

ing  (he  facts  and  directing  judgment,  Cal.   160;    Wakelee  v.  Davis,  62  Cal. 

and  the  irregularity  of  a  judgment  so  514;  People  v.  Jones,  20  Cal.  55;  Leese 

entered.      In    Ackerman    v,    Horicon  v.  Clark,  28  Cal.  36;  Exp,  Bennett.  44 

Iron  Mfg.  Co.,  16  Wis.  155,  the  court  Cal.  84. 

set  aside  a  judgment  as  irregular,  be-  Colorado, — Steber  v,  Frink,  7  Colo. 

cause  entered  while  an  order  staying  148. 

proceedings  was  in  force.     The  defend-  Iowa,  —  Lind  v,  Adams«  10  Iowa  398. 

ant  was  in  default,  and  plaintiff  was  JCansas,  —  Iliff  v.   Arnott,   31    Kan. 

entitled  to  judgment  before  and  when  672. 

the    stay    was    obtained."     See    also  Missouri. — Gibbs  v.  Southern,   116 

Lukens  t\  Rea.  29  W.  N.  C.  (Pa.)  65.  Mo.  204. 

Entry  Ponding  Btay.  —  If  the  clerk  of  North    Carolina,  —  Osborne  v.  Too* 

a  court  can  properly  enter  a  judgment  mer,  6  Jones  L.  (K.  Car.)  440. 

after  the  close  of  the  term  of  court,  in  Pennsylvania,  — Beyerle  v.  Hain,  6z 

a  case  where  a  motion  for  a  new  trial  Pa.  St.  226. 

has  been  made  on  the  minutes  of  the  Wisconsin.  —  Seymour   v,   Laycock, 

judge  and  a  subsequent  day  fixed  for  47  Wis.  272;  Wells  v,  Morton,  zo  Wis. 

the  hearing  thereof,  he  cannot  do  so  468;  Manitowoc  County  v.  Sullivan,  51 

after  a  stay  of   proceedings    on    the  Wis.  115. 

verdict  until  such  hearing  has  been  "  Of  course,  if  a  judgment  is  in  fact 

granted.     Nau   v,  Suelflohn,  45  Wis.  rendered  at  a  term,  it  does  not  cease  to 

438.  be  a  judgment  of  that  term  because  the 

1.  Harvey  tr.  McAdams,  32  Mich.  473,  work  of  writing  out  the  entry  on  the 

wherein  Cooley,  J.    said:    "There  is  record  is  not  performed  until  after  its 

nothing  in  the  objection  that  the  judg-  close."     Per  Brewer,  J.,  in  Iliflf  v,  Ar- 

ment    was    prematurely    entered.     It  nott,  31  Kan.  672. 

was,  in  fact,  entered  fifteen  days  after  In  Sieber  v.  Frink,  7  Colo.  148,  it 

the  verdict;  but  the  time  of  entering  it  was  held  that  the  pronouncing  of  judg- 

was  a  matter  of  practice  within  the  dis-  ment  is  a  judicial  act;  the  entry  of  rer- 

cretion  of  the  court.    The  judgment  is  ord  thereof  is  a  ministerial  duty.    The 

only  provisional;  it  does  not  deprive  a  judgment  is  complete  when  properly 

party  of  the  right  to  move  for  a  new  declared,  though  the  mechanical  act  of 

trial.     This  is  recognized  by  People  v,  recording  it  has  not  been  performed. 

Bay  Circuit  Ct.,  14  Mich.  169.'*  It  is  not  essential  that  this  be  done  in 

BfliMSt  of  Entry  on  Bight  to  Move  in  term  time.  The  court  said-  "  Coun. 
Arrest  of  Jndgmont.  — Since  a  motion  in  sel  for  plaintiffs  in  error  express  a  de- 
arrest  of  judgment  may  be  made  at  sire  to  have  this  court  review  the  case 
Itny  time  before  the  adjournment  of  the  upon   its  merits,  and  'determine  tho 
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court  clerks  can,  as  a  rule,  make  only  short  minutes,  from  which 
they  must  make  out  their  more  formal  record  out  of  term  time, 
and  they  are  at  liberty  then  to  put  all  orders  and  judgments  in 
proper  form,* 

(2)  Necessity  of  Metnaranda  for  Guidance  of  Clerk.  —  Although 
the  clerk  may,  in  vacation,  enter  judgments  at  length  in  technical 
language  according  to  established  forms,  he  cannot,  it  would  seem, 
do  this  merely  from  his  own  recollection,  but  must  be  guided 
by  some  memoranda,  such  as  the  minutes  and  docket  entries  of 
the  court's  proceeding.* 

e.  Entry  After  Expiration  of  Judge's  Term.  —  The  entry 

rights  of  the  parties  so  that  the  proper  9.  Montgomery  v.  Murphy,  19  Md. 

decree   may    be    made    below.'    And  576. 

under  the  fourteenth  and  fifteenth  as-  Entry  of '*  Jodgment."  —  According  to 
signments  of  error  the  argument  and  some  decisions,  the  mere  entry  of 
answer  discusses  but  one  proposition,  "  judgment  "  by  the  clerk  is  a  memo* 
viz.,  the  validity  of  a  judgment  en-  randum  which  may,  as  between  the 
tcred  in  vacation.  The  question  there-  plaintifi  and  the  defendant,  be  put  in 
fore,  which  we  shall  consider  under  the  shape  of  a  foxmal  judgment  at  any 
these  assignments,  is  whether  a  judg-  time.  Jacobs  v.  Burgwyn,  63  N.  Car. 
ment  regularly  rendered  by  a  court  in  195;  Dick  v.  Dickson,  63  N.  Car.  490; 
the  transaction  of  its  judicial  business  Davis  v.  Shaver.  Phil.  L.  (N.  Car.)  18. 
may  be  entered  of  record  in  vacation.  According  to  other  decisions,  however^ 
In  Stearns  r.  Aguirre,  7  Cal.  443,  cited,  the  clerk  may  not  make  the  single 
the  clerk  attempted  to  enter  a  judg-  entry  of  *'  judgment,"  and  fix  the  lia- 
ment  in  vacation,  when  it  was  neither  bility  of  parties  out  of  court  from  mere 
rendered  by  a  court  nor  pronounced  by  recollection.  In  Montgomery  v.  Mur- 
law.  Such  a  judgment  is  of  course  phy,  19  Md.  576,  the  court  said: 
void;  it  is  an  attempt  by  a  mere  minis-  '*  Though  this  court  has  said,  in  the 
terial  officer  to  perform  judicial  duties,  case  of  Weighorst  v.  State,  7  Md.  450, 
The  case  is  not  in  point  upon  the  ques-  '  it  has  always  been  the  habit  of  clerks 
tion  above  stated.  The  pronouncing  to  take  minutes  and  docket  entries  of 
of  judgment  is  a  judicial  act;  the  entry  the  court's  proceedings,  and  subse- 
of  record  thereof  is  a  ministerial  duty,  quently  to  enter  them  at  length  in 
The  judgment  is  complete  when  prop-  technical  language,  according  to  estab- 
erly  declared,  though  the  mechanical  lished  forms/  we  cannot  sanction  the 
act  of  recording  the  same  has  not  been  extension  of  this  habit  to  a  case  in 
performed.  In  jurv  trials  our  code  di-  which  the  clerk  has  made  the  single 
rects  the  clerk  to  discharge  this  duty  entry  of  *  judgment,'  and  then,  out  of 
within  a  specified  time  after  verdict,  court,  fixing  the  liability  of  plaintiff  or 
but  if  he  fails  or  neglects  to  do  so  defendant  from  mere  recollection  as  to 
within  the  statutory  period,  the  judg-  how  the  judgment  should  be  entered 
ment  itself,  being  pronounced  on  the  at  length.  If  the  '  judgment '  had  in- 
verdict,  is  none  the  less  valid,  and  dicated,  when  placed  on  the  minutte* 
may  still  be  recorded;  the  code  does  of  the  court,  for  or  against  whom  it 
not  require  the  entry  to  be  made  in  should  have  been  entered,  the  record- 
term  time.  And  in  no  event  does  the  ing  clerk  might,  by  reference  to  the 
provision  limiting  the  time  apply  to  character  of  the  action,  have  followed 
trials  by  the  court.  The  practice  of  the  recognized  forms  in  making  the 
entering  judgments  in  vacation  pre-  record  complete." 
vailed  at  common  law."  Entry  BaMd  on  Findings  of  Faet  and 
1.  Osborne  z/.  Toomer,  6  Jones  L.  (N.  Goneladons  of  Law. —  Where  the  find- 
Car.)  440.  See  also,  to  the  same  efifect,  ings  of  fact  and  conclusions  of  law  in 
Sieber  v.  Fn'nk,  7  Colo.  148;  Phelan  v.  an  action,  filed  by  the  court  during  the 
Ganebin,  5  Colo.  14;  IlifiF  v.  Arnott,  31  term  of  trial,  sufficiently  state  the  na« 
Kan.  672;  Montgomery  v.  Murphy,  19  ture  of  the  judgment  awarded,  the 
Md.  576;  Manitowoc  County  v.  Sulli-  clerk  may,  during  vacation,  formally 
van,  51  Wis.  115,  enter  and  sign  the  judgment  as  of  that 
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of  a  judgment  may  be  performed  even  after  the  expiration  of  the 
term  of  office  of  the  judge  rendering  the  decision.* 

/.  Entry  After  Death  of  Party.  —  If  the  court  renders  a 
judgment  during  the  lifetime  of  a  party,  the  clerk  may  perform 
the  ministerial  act  of  entering  it  and  recording  it  after  his  death.* 

6.  Form  of  Entry.  —  The  proper  form  of  a  judgment  entry,  and 
what  must  be  shown  by  the  judgment,  have  already  been  treated 
in  another  place  in  this  work.* 

6.  Powers  and  Dntiei  of  Clerk  — tf.  Entry  in  Accordance 
WITH  Direction  of  Court  —  Act  of  ciwrk  xinifteriai.  —  The  act  of 
the  clerk  in  entering  a  judgment  being  ministerial,  and  the  entry 
by  him  being  simply  the  evidence  of  a  judgment  already  rendered,* 

term.  Manitowoc  County  v,  Sullivan,  returned  and  entered  in  the  minutes 
51  Wis.  iis^  citing  S^ymonv  v.  Laycock,  of  the  court,  and  thereupon  the  court 
47  Wis.  272.  orally  ordered  judgment  to  be  entered 
1.  Crim  V.  Kessing,  89  Cal.  478.  thereon.  This  order  necessarily  in- 
Entry  on  Findings  Signed  During  Term  eluded  an  approval  and  adoption  of  the 
of  Office.  —  In  Roberts  v.  White.  39  N.  verdict  and  constituted  a  rendition  of 
Y.  Super.  Ct.  272,  the  court,  in  holding  judgment  In  favor  of  the  defendant, 
that  where  the  findings  have  been  And  when  the  order  was  made  it  be- 
signed  by  a  judge  during  his  term,  came  the  duty  of  the  clerk  to  transcribe 
judgment  may  be  entered  after  the  ex-  it  into  the  minute  book  of  the  court, 
piration  thereof,  said:  "  Reducing  the  and  to  enter  the  judgment  as  ordered, 
decision  to  writing  concludes  the  trial  The  failure  of  the  clerk  to  do  so  was  a 
and  authorizes  the  judgment,  tioa/lo-  failure  to  perform  a  ministerial  duty 
catur  of  the  justice  is  required.  The  which  could  afterward  be  performed 
clerk  on  filing  the  decision  enters  thq  at  his  own  instance,  or  by  direction  of 
judgment  strictly  in  conformity  with  the  court  at  any  time.  *  *  *  It  fol- 
the  decision.  It  is  very  clear,  I  think,  lows  that,  notwithstanding  the  judge  of 
that  when  the  late  chief  justice  reduced  the  court  below  was  re-elected  between 
his  findings  of  fact  and  law  to  writing,  the  time  of  the  trial  and  the  completion 
and  subscribed  them  with  his  name  and  of  the  record  thereof,  the  proceedings 
ofiice  —  as  he  did  in  this  case  —  he  hitd  complained  of  were  authorized  and 
completed  the  trial,  and  the  clerk  was  proper."  Citing  Matter  of  Cook,  77 
authorized  at  once  to  enter  the  appro-  Cal.  220;  Baker  v.  Brickell,  102  Cal.  620. 
priate  judgment.  Had  he  done  so,  2.  Franklin  t^  Merida,  50  Cat.  289; 
any  errors  in  it  could  have  been  cor-  Matter  of  Cook,  77  Cal.  220.  As  to  the 
rected  only  on  appeal.  The  judgment  manner  of  entering  a  judgment  where 
would  have  been  entirely  regular.  If,  a  party  dies  after  the  verdict  and  be- 
therefore,  the  only  remaining  duty  fore  the  rendition  of  judgment,  see 
was  upon  the  clerk,  he  could  discharge  article  Judgments,  vol.  11,  p.  843. 
it  at  any  time  afterwards;  and  no  8.  See  article  Judgments,  vol.  11,  p. 
lapse  of  time,  nor  the  expiration  of  the  925  et  sea. 

judicial  term  of  the  justice,  would  ren  4.  McMillan  v.  Richards,  12  Cal. 
der  the  entry  irregular."  467;  Leese  v,  Clark,  28  Cal.  26; 
Entry  After  Be-eleotion  of  Trial  lodge.  Genella  t/.  Relyea,  32  Cal.  159;  Crim 
—  In  Holt  V,  Holt,  107  Cal.  258,  which  v  Kessing,  89  Cal.  478;  Gray  v.  Pal- 
was  an  action  for  divorce,  the  court,  mer,  28  Cal.  416;  Sieber  v.  Frink,  7 
upon  a  special  verdict  by  the  jury,  or-  Colo.  148;  American  Exch.  Nat.  Bank 
dered  judgment  for  the  defendant,  v.  Moxley,  50  III.  App.  314;  California 
The  clerk,  however,  failed  to  enter  it  State  Tel.  Co.  v.  Patterson,  i  Nev. 
at  the  time,  and  the  trial  judge  was  150;  Kehoe  v.  Blethen,  10  Nev.  445. 
re-elected  before  its  entry.  In  holding  See  also  supra^  I.  I.  What  Constitutes, 
that  this  delay  did  not  affect  the  valid-  "  The  judgment  is  a  judicial  act  of 
ity  of  the  judgment,  the  court  said:  the  court;  the  entry  is  the  ministerial 
"  It  is  true,  the  action  was  an  equitable  act  of  the  clerk.  The  judgment  is  as 
one,  and  the  verdict  was  only  advisory;  final  when  pronounced  by  the  court  as 
but  it  appears  to  have  been  regularly  when  it  is  entered  and  recorded  by  the 
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such  entry  should,  theoretically  at  least,  be  in  accordance  with 
the  direction  of  the  court,*  though  in  actual  practice  it  would 

seem  that  the  entry  is  usually  made  by  the  clerk  without  the 
actual  direction  of  the  court  to  that  effect.* 

Filing  of  BeciBion  Sufficient  Warrant.  —  The  statutes  of  some  of  the 
states  expressly  provide,  however,  that  where  a  final  judgment  is 

awarded  by  the  decision  of  the  court  or  the  report  of  a  referee, 
it  shall  be  the  duty  of  the  clerk,  on  filing  the  decision  or  report, 

clerk  as  required  by  statute.     *    *    *  Duluth,  etc..  Elevator  Co.,  3  N.  Dak. 

The  decision  of  the  court  is  the  judg-  96. 

ment;  the  entry  by  the  clerk  is  the  evi-  A   declaration    by   the   court,  in  its 

dence  of  it."     California  State  Tel.  Co.  conclusions  of  law,  of  its  judgment  in 

V.  Patterson,  i  Nev.  150.  an    equitable    action    is    a    sufficient 

1.  Lee  V,  Carrollton  Sav.,  etc.,  authority  to  the  clerk  to  enter  the  judg- 
Assoc,  58  Md.  301;  Truett  v.  Legg,  32  ment  so  declared  although  there  is  no 
Md.  147;  Maicas  r.  Leony,  50  Hun  (N.  express  order  directing  him  to  do  so. 
Y.)  178;  Gould  V.  Duluth,  etc.,  Ele-  Seymour  v,  Laycock,  47  Wis.  272. 
vator  Co.,  3  N.  Dak.  96;  Stahl  v.  Gotz-  The  filing  of  findings  of  fact  and  con- 
enberger,  45  Wis.  121.  See  also  elusions  of  law  by  the  court,  during 
Kayser  v.  Hall,  85  111.  511.  the  trial  term,  which  sufficiently  show 

Ezpress  Direetion  firom  Court. —  In  the  nature  of  the  judgment  awarded, 
Wadsworth  v.  Willard,  22  Wis.  238,  it  is  a  sufficient  direction  to  the  clerk  to 
appearing  that  a  statute  provided  that  enter  judgment,  and  he  may  in  vaca- 
judgment  upon  an  issue  of  fact  or  law  tion  formally  enter  a  judgment  as  of 
could  be  entered  only  upon  the  order  that  term.  Manitowoc  County  v.  Sul- 
of  the  court,  except  in  certain  cases  livan,  51  Wis.  115. 
mentioned,  Dixon,  C.  J.,  said:  "  To  Sufficient  Aathority  for  Iniertioii  of 
authorize  the  entry  of  judgment  by  the  Allowance. —  When  the  clerk  has  be- 
clerk,  an  action  must  have  been  com-  fore  him  on  taxation  the  minutes  kept 
menced  by  personal  service  of  the  by  the  deputy  clerk,  together  with  his 
summons  and  complaint,  or  of  the  affidavit  that  the  court  ordered  an 
summons,  or  the  defendant  must,  by  allowance  to  be  made  to  a  party,  that 
answer,  either  expressly  or  by  not  is  sufficient,  without  any  written  order, 
denying,  have  admitted  the  whole  or  to  authorize  him  to  insert  such  allow- 
some  part  of  the  plaintiff's  claim  to  be  ance  in  the  judgment.  Smith  v,  Coe, 
just;  in  which  case  also  at  least  five  7  Robt.  (N.  Y.)  477. 
days*  previous  notice  of  the  intended  Entry  Withoat  Written  Order.  —  A 
application  for  judgment  must  have  judgment  entered  by  the  clerk  in  exact 
been  given  to  the  defendant.  *  *  *  conformity  with  the  agreement  of 
In  no  other  case  can  the  clerk  enter  a  counsel  and  the  verbal  order  of  the 
judgment  without  express  direction  court  thereon  will  not  be  disturbed 
from  the  court,  a  judge,  or  a  court  upon  the  mere  ground  that  there  was 
commissioner."  And  see  Stahl  v,  no  written  order  of  the  court,  and  that 
Gotzenberger,  45  Wis.  121.  the  docket  entries    were  not  made  in 

2.  Soffident  Authority  for  Entry.  —  open  court,  but  in  the  clerk's  office  by 
"  On  the  coming  in  of  a  verdict,  an  a  deputy.  Johns  v.  Friichey,  39  Md. 
order  for  judgment  entered  in  the  min-  258. 

utes,  or  subsequently  written  out,  Effisct  of  Subsequent  Order  Directing 
signed  by  the  judge,  and  filed,  will  give  Continuance.  —  In  Claggett  v.  Simes,  31 
the  clerk  authority  to  enter  judgment  N.  H.  56,  it  was  held  that  a  judgment 
pursuant  to  the  order.  Where  the  ac-  entered  by  the  clerk  in  pursuance  of  an 
tion  is  tried  by  the  court,  the  findings  express  order  of  the  court  will  not  be 
should  indicate  clearly  the  character  void,  or  a  mere  nullity,  though  the 
of  the  judgment  to  be  entered;  and  court,  by  a  subsequent  order,  not  no- 
such  findings,  without  further  direc-  ticed  by  the  clerk,  may  have  directed 
tion  from  the  court  or  judge,  will  the  case  to  have  been  continued, 
authorize  the  entry  of  judgment.  In  Such  a  judgment,  it  is  held,  is  irregu- 
no  case  should  a  judge  be  called  lar  and  voidable,  and  liable  to  be  set 
lipon  to  sign  a  judgment."     Gould  v.  aside  upon  seasonable  application. 
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to  enter  judgment  in  conformity  therewith,  without  any  further 
warrant.  * 

Sntiy  in  Conformity  to  Terdiet.  —  The  duty  of  the  clerk  to  enter  a 
judgment  in  conformity  with  the  general  verdict  of  a  jury,  unless 
otherwise  directed  by  the  court,  or  prevented  by  law,  has  already 
been  considered.* 

Umltatlon  of  Clerk's  Powers.  —  The  clerk's  powers  are  limited  to  the 
recording  of  the  judgment  as  actually  rendered  by  the  court,  and 
he  has  no  power  to  alter  or  amend  such  judgment* 

Beolslon  of  Court  Only  Chiide  for  Entry.  —  In  an  action  tried  by  a  court 
without  a  jury,  the  only  guide  for  the  entry  of  the  judgment  by 
the  clerk  is  the  formal  decision  filed  by  the  judge  before  whom  it 
was  tried,  containing  his  findings.*     The  clerk  has  no  judicial 

1.  See  tupray  II.  4.  a.  Statutory  Pro-  Alteration  of  Entry  on  Judgment  Index. 

visions  as  to  Tims,  — In   Protvatlain  v.  McTier,  i   Phila. 

In  Clapp  V,  Hawrlcy,  97  N.   Y.  610,  (Pa.)  105,  7  Leg.  Int.  (Pa.)  183,  it  was 

the  court  said:    "  The  only  objection  held   that   the   clerk  has  no  power  to 

to  the  copy  judgment  now  suggested  alter  the  entry  of  a  judgment  index 

is  that  the  draft  judgment  filed  for  the  without   an   order  of  the  court.     The 

purpose  of  entry,  in  the  clerk's  office,  court   said:     '*  On   the  9th    of    May, 

had  appended  to  it  the  sififnature  of  the  1850,   a   judgment   was  entered  on   a 

judge  upon   whose  decision  the  judg-  single   bill,   and   was  entered  by   the 

mem  was  to  be  entered,  while  no  copy  clerk   against   McTill,   when  the  real 

of  such  signature  was  appended  to  the  name  was  McTier.     No  blame  can  be 

copy    of    the    judgment,   as    entered,  attributed  to  the  clerk  in  so  stating  the 

served  on  the  defendant's  attorneys,  name,  as  he  was  without  instructions 

This  signature  was  no  part  of  the  judg-  from  the  plaintiff,  and   the  signature 

meat  entered,  nor  was  it  necessary  for  looks  like  McTili.     The  clerk,  on  the 

any  purpose.     Where  a  6nai  judgment  19th  of  September,   altered   it  at   the 

is  awarded    by   the    decision    of    the  suggestion  of  the  plaintiff  on  the  in- 

coart,  or  the  report  of  a  referee,  after  dex.     We  think  this  an  improper  act  on 

the  trial  of  issues  of  fact,  it  is  made  by  his  part,  to  make  an  alteration  without 

section  1228  of  the  code  the  duty  of  the  autliority.     It  was  from  the  plaintiff's 

clerk,  on  filing  the  decision  or  report,  negligence  that  it  was  not  entered  cor- 

to  enter  judgment  in  conformity  there-  rectly  at  first,  and  we  would  be  justi- 

with,  without  any  further  warrant.     It  fied  under  the  circumstances,  perhaps, 

is  only  where  an  interlocutory  judg-  in  striking  the  judgment  off  entirely; 

ment  is  rendered,  with  a  direction  that  but   we  will  make  an  order  ratifying 

the   final   judgment  be  settled  by  the  the  alteration  on  the  19th  of  Septem- 

court  or  referee,  that  the  signature  of  ber,  and  we  order  that  the  judgment 

the  judge  or  referee  to  the  final  judg-  stand,   as  on   the  9th  of   May,  1850, 

ment  is  required.     Cod.\  §  1231.     The  against  William    McTier,   saving  the 

judgment  entered  in  this  case  on  the  rights  of  all  persons  accruing  between 

decision  of  the  court  was  a  final  one,  that  day  and  the  19th  of  September, 

as  appears   from   the    affidavits,    and  when  it  was  correctly  entered." 

needed  no  signature."  Power  of  Clerk  to  Amend  Entry  on  Mln- 

8.  See  Jf//r<i,  I.  I.  IVhat  Constitutes,  ntes.  —  The    clerk    of    a     court     may 

8.  Claughton  v.  Black,  24  Miss.  185;  amend  an  entry  made  by  him  in  his 

Paine  v.  Aldrich,  (Supm.  Ct.  Gen.  T.)  minutes  so  as  to  correct  an  error  there- 

13  N.  Y,  Supp.  455.  in   and  conform  the  entry  to  the  de- 

Oaiaion  of  Amount  Adjudged.  —  "If  cision  made  by  the  court.     Smith  v. 

the  judgment  as  entered  upon  the  min-  Coe.  7  Robt.  (N.  Y.)  477. 

utes  fails  to  give  the  amount  of  money  4.  Deviation  from  Decision.  —  In  Loe- 

adjudged   to   plaintiff,   it  is  void  and  schigk  v.  Addison,  3  Robt.  (N.  Y.)  331, 

cannot  be  corrected  or  rendered  valid  it  was  held  that  if  the  clerk,  in  enter 

by  the  entry  of  the  clerk  in  making  up  ing  the  judgment,  deviates  from  the 

the  final  record."    Claughton  v.  Black,  decision,  the   judgment  must  be  set 

24  Miss.  185.  aside. 
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functions,  and  no  power  except  to  enter  the  judgment  directed 
by  the  court  or  referee,  and  the  latter  must  settle  the  judgment 
and  direct  such  judgment  to  be  entered.* 

Can  neither  Enlarge  nor  Abridge  Soope  of  Judgment.  —  Where  the  clerk 
has  authority  to  enter  a  general  j  udgment,  his  power  is  exhausted 
by  the  entry  of  such  general  judgment,  and  he  can  neither  enlarge 
nor  abridge  the  scope  or  operation  of  the  judgment  which  he  is 
authorized  to  enter.* 

Entry  of  Judgment  npon  Konoomplianee  with  Conditional  Order.  —  Under  the 
practice  of  some  courts  the  clerk  has  power  to  enter  a  judgment 
under  a  conditional  order  of  the  court;  upon  proof  of  a  noncom- 
pliance with  the  condition.' 

1.  Paine  V.  Aldrich,  (Supm.  Ct.  Gen.  court  said:  "We  ihink  the  motion 
T.)  36  N.  Y.  St.  Rep.  999.  In  this  case  was  erroneoasly  denied;  there  was 
the  court  said:  *'  It  has  been  deter-  nothing  before  the  clerk  to  justify 
mined  by  this  court  that  in  the  case  of  the  interpolation  of  the  objectionable 
a  trial  before  a  court  or  referee,  the  words.  He  had  authority  to  enter  a 
court  or  referee  must  settle  the  judg*  general  judgment  in  favor  of  the  plain- 
meat  to  be  entered,  which  is  the  tifif  against  the  defendant,  and  then  his 
language  of  the  code,  and  that  the  power  was  exhausted.  His  duties  in 
clerk  has  no  power  to  determine  making  the  entry  were  ministerial, 
whether  a  judgment  comports  with  a  and  he  could  neither  enlarge  nor 
direction  to  enter  judgment  or  not.  abridge  the  scope  or  operation  of  the 
The  clerk  has  no  judicial  functions  judgment  he  was  authorized  to  enter.'* 
and  no  power  except  to  enter  the  judg-  Adding  Interest  to  Amount  of  Verdict, 
ment  directed  by  the  court  or  referee.  — In  Robostelli  ».  New  York,  etc.,  R. 
Consequently,  the  court  or  referee  Co.,  34  Fed,  Rep.  507,  the  action  was 
must  settle  the  judgment  and  direct  for  damages  for  personal  injuries  caus- 
that  judgment  to  be  entered;  and  it  is  ing  death  of  intestate.  The  state  stat- 
not  for  the  clerk  to  determine  whether  ute  provided  that  in  entering  judgment 
any  paper  corresponds  with  the  judg-  upon  verdict  in  such  causes  the  clerk 
ment  which  the  court  or  referee  has  should  add  to  the  amount  of  the  ver- 
directed  to  be  entered."  See  also  diet  interest  from  the  date  of  the 
Chamberlain  v.  Dempsey,  (N.  Y.  death.  The  plaintiff  having  filed  a 
Super.  Ct.  Gen.  T.)  14  Abb.  Pr.  (N.  Y.)  waiver  with  the  clerk,  that  officer  en- 
241.  tered  judgment  for  the  amount  of  ver- 

Entry    npon    Beferee's    Beport.  —  A  diet  without  interest.     In  setting  aside 

referee's  report,  in  order  to  authorize  such  judgment  the  court  said:    **  The 

a  clerk  to  enter  judgment  in  an  equity  clerk  should  not  have   entered   judg- 

aciion,    must    settle  the   form   of   the  ment  for  any  sum  other  than  what  the 

judgment  so  to  be  entered,  otherwise  verdict  and  statute  called  for,  and  his 

the  judgment    can    be    entered    only  action   in    that   respect    must    be    set 

npon  application  to  the  court.     Maicas  aside.      The   court    undoubtedly   pos- 

V.  Leony,  50  Hun  (N.  Y.)  178.  sesses     the     power    to    regulate    the 

AiMssment  of  Damages.  —  In  an  action  amount  of  its   own  judgments,  even 

upon  a  note  which  was  submitted  to  though  by  so  doing  the  recovery  is  re- 

the  court,  it  was  held  that  the  court,  duccd  below  the  amount  to  which  ap- 

having  found  the  plaintiff  entitled  tore-  pellate  jurisdiction  attaches.     Omaha 

cover,  might  order  the  clerk  to  assess  First  Nat.  Bank  v.  Redick,  no  U.  S. 

damages.     Rife  v.  Inghram,  3  Greene  224.   and  cases  cited.     But  that  func- 

(lowa)  125.  lion  is  to  be  exercised  by  the  court,  not 

8.  Brusie  V,  Peck,  62  Hun(N.  Y.)248.  by  the  clerk.     The  judgment  entered 

Vnanthorised  Entry  of  Limitations  on  npon   the   verdict  is    set   aside,   with 

Judgment.  —  In    Brusie    v.    Peck,    62  leave  to  plaintiff  to  move   before  the 

Hun  (N.  Y.)  248,  it  was  held  that,  as  judge  who  tried   the  case  for  permis- 

there  was  nothing  before  the  clerk  to  sion    to   enter   judgment    without    in- 

justify  a  different  entry,  he  had  power  terest  or  costs." 

only  to  enter  a  general  judgment.    The  8.  Hanna  v.  Dexter,  (Supm.  Ct.)  15 
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b.  Payment  of  Fees.  —  Where  a  fee  is  provided  for  the  entry 
of  a  judgment,  the  clerk  is  entitled  to  payment  before  perform- 
ing such  service,  but  he  is  bound  to  perform  each  service  required 
of  him  in  the  entry  of  judgment  upon  being  paid  his  fee  therefor. 
He  cahnot  insist  that  before  doing  so  he  be  paid  the  fee  for 
some  previous  service  for  which  he  has  given  credit.* 

7.  Clerk's  Liability  for  Heglect  in  Entering.  —  A  clerk  of  a  court 
is  undoubtedly  liable  in  damages  to  the  owner  of  a  judgment 
which  he  has  failed  to  enter  properly,  where  the  plaintiff  can  show 
an  absolute  loss  of  his  judgment  through  the  clerk's  neglect.* 

8.  Irregnlarities,  Clerical -Errors  or  Omissions.  —  An  irregularity 
in  the  entry  of  a  judgment  or  a  clerical  error  or  omission  in  such 
entry  will  not  invalidate  the  judgment.* 

Abb.  Pr.  (N.  Y.)  135,  the  court  saying:  case  the  party  desiring  the  service  to 

"  Plaintiff's  counsel  contend  that  the  be  performed  must  either  pay  the  fees, 

clerk  has  no  power  to  enter  a  judg-  or,  if  he  is  not  bound  to  pay  them, 

ment  under  a  conditional  order,  upon  must  take    measures  to   compel    the 

proof  of  noncompliance  with  the  con-  party  who  is  bound  to  pay.     It  is  im- 

dition.    This  doctrine  is  at  variance  material  to  the  clerk  who  pays  the  fees, 

with   the  long-established  practice  of  but  he  may  refuse  to  perform  an^  serv- 

this  court.     If  judgment  is  giiren  for  ice  till   be  has  been  paid  for  it.     If, 

plaintiff  upon  a  demurrer,  with  leave  however,  he  performs  the  service  with- 

to  defendant  to  answer  on  payment  of  out  insisting  on  payment  of  the  fees 

costs,  etc.,  it  has  never  been  the  prac-  therefor,  he  gives  credit  to  the  party 

tice  to  apply  to  the  court  for  leave  to  who  is  bound  to  pay  them,  and  must 

enter  judgment  on  proof  of  noncompli-  look  to  him  personally." 

ance  with  the  condition.     The  case  now  2.  Blossom  v.  Barry,  i  Lans.  (N.  Y.) 

before   the  court  is  not  distinguished  190.     And  see  in  general  title  Clerks  of 

from  the  one  put.     The  effect  of  the  Courts^  6  Am.  and  Eng.  Eacyc.  of  Law 

order  of  March  27th  is  to  grant  a  judg-  (2d  ed.)  138. 

ment  of  nonsuit   unless   the   plaintiff  Daty  of  Plaintiff  to  See  Judgment  Pro]^ 

complied  with  certain  conditions."  erly  Entered.  —  In  Sayior  v.  Com.,  (Pa. 

Entry  of  Judgment  After  DeCanlt  in  1886)  5  Atl.  Rep.  227,  it  was  held  that 
Amending,  as  Permitted  by  Interlocutory  the  rule  that  it  is  the  duty  of  the  plain- 
Judgment.  —  Where,  in  an  equitable  tiff  to  see  that  his  judgment  is  properly 
action,  a  demurrer  to  the  defendant's  entered  appliesonly  between  the  parties 
answer  was  sustained,  and  an  order  and  those  affected  by  the  want  of  con- 
and  interlocutory  judgment  were  duly  structive  notice,  and  does  not  refer  to 
entered,  directing  the  entry  of  final  the  prothonotary's  liability  to  the  plain- 
judgment  for  the  relief  demanded  in  tiff  whose  judgment  he  has  wrongly 
the  complaint,  with  costs,  unless  the  entered.  The  court  said:  "  It  is  no 
defendant  serve  an  amended  answer  longer  an  open  question  that  it  is  the 
and  pay  certain  costs,  the  plaintiff  duty  of  a  creditor  to  see  that  his  judg- 
may,  without  any  further  application  ment  is  properly  entered  of  record; 
to  or  direction  from  the  court,  upon  but  if  there  is  any  mistake  his  remedy 
the  defendant's  failure  to  pay  such  is  against  the  prothonotary  for  any 
costs  and  answer  as  so  permitted,  loss  that  may  occur  in  consequence 
enter  final  judgment.  Hecla  Consol.  thereof.  By  far  the  most  important 
Gold  Min.  Co.  v,  O'Neill.  (Supm.  Ct.  and  responsible  duty  of  the  prothono- 
Gen.  T.)23  Civ.  Pro.  (N.  Y.)  143,  hold-  tary  is  to  enter  judgments  correctly, 
ing  that  there  was  a  sufficient  applica-  «  *  *  Where  a  prothonotary  makes 
tion  to  the  court  for  judgment  upon  a  mistake  in  entering  a  judgment,  and 
the  trial  of  the  demurrer.  the  plaintiff  sustains  a  loss,  he  has  a 

1,  Purdy   V,  Peters,  (Supm.  Ct.)  15  remedy  on  the  prothonotary's  official 

Abb.  Pr.  (N.  Y.)  160.     The  court  said:  bond." 

•*  The  clerk  is  entitled,  before  perform-  8.  California.  —  Mann   v.  Haley,  45 

ing  any  service,  to  insist  on  payment  Cal.   653;    Rousset  v.  Boyle,  45  Gal. 

of  the  fees  for  such  service.     In  which  64. 
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9.  EfEeot  of  Failure  to  Enter  —  in  General.  —  Since,  as  has  been 
seen,*  the  judgment  is  a  judicial  act  of  the  court,  and  the  act  of 
the  clerk  in  entering  it  is  merely  ministerial,  the  validity  of  the 
judgment,  at  least  as  between  the  parties,  is  not  affected  by  the 
failure  of  the  clerk  to  enter  it.* 

DismiBsal  for  Failnre  to  Enter.  —  According  to  some  statutes  an  action 

may  be  dismissed  where,  after  verdict  or  final  submission,  the 
party  entitled  to  judgment  neglects  to  have  it  entered.* 

Georgia,  —  Bridges    v.   Thomas,   50  in   making   up  the  record  cannot  de- 

Ga.  378.  prive  parties  of   their  rights.      Even 

Missouri,  —  Kansas  City  First  Nat.  although    he   should    entirely   fail   to 

Bank  v,  Landis,  34  Mo.  App.  433.  make  up  a  record,  such  neglect  would 

New    York,  —  Renouil  v,  Harris,   2  not  affect  those  interested  in  the  mat- 

Sandf.  (N.  Y.)  641;  Cook  v,  Dickerson,  ter  decided,  if  sufficient  could  be  found 

I  Duer  (M.  Y.)  679.  upon  the  files  and  books  of  the  court  to 

Ohio,  —  Newnam   v,   Cincinnati,    t8  show  what  had  been  done.     What  we 

Ohio  323.  call  the  complete  record  in  a  case  is 

Pennsylvania,  —  Lewis  v.  Smith,  2  S.  nothing  but  a  history  of  what  has  been 

&  R.  (Pa.)  142.  done  in  the  case,  copied  by  the  clerk 

Texas,  —  Lowdon  v.  Fisk,  (Tex.  Civ.  into  a  book  called  the  book  of  records. 

App.  1894)  27  S.  W.  Rep.  180.  It  is  not  the  writing  of  those  things  in 

Virginia,  —  Roach  v,  Blakey,  SgVa.  this  book  which  gives  them  validity. 

767.  It  is  the  previous  action  of  the  court 

Wisconsin,  —  Lathrop  v,  Snyder,  17  upon  the  subject-matter.     The  record 

Wis.  no.  is  but  evidence  of  this  action,  and  if. 

United  States,  —  Bird  v.   McClelland  in   copying,    the   clerk   makes  a   mis- 

Stumpf,  etc..  Brick  Mfg.  Co.,  45  Fed.  take,  that  mistake  will  be  corrected  by 

Rep.  458.  entries  made  from  time  to  time  of  the 

Who  May  Take  Advantage  of  Irregu-  action  of  the  court,  and  which  entries, 

laritieB  in  Entry.  —  Mere  irregularities  made  in  other  books  of  the  court,  lay 

in  the  entry  of  the  judgment  are  not  the  foundation  for  the  complete  rec- 

available  in  ^  collateral  action  by  those  ords.*' 

who   were   not   parties   in    the  former  8.  In    California   it  is    provided   by 

action.     Gilmore  v.  Ham,  (Supm.  Ct.  Code  Civ.  Pro.,  §  581,  that  an  action 

Gen.  T.)  29  N.  Y.  St.  Rep.  751.  may  be  dismissed  if  judgment  is  not 

As  to  Clerical  Errors  in  tiie  Designation  entered   within   six   months  after    its 

of  FartioB  in  the  judgment  entry,  see  rendition.      Jones    v.   Chalfant,   (Cal. 

article  Judgments,    vol.    11,   pp.   949,  1892)  31  Pac.   Rep.  257;  Rosenthal  v, 

951-954.  McMann,   93  Cal.    505;     Marshall    v. 

Amendment    of    Judgment    Entry.  —  Taylor,  97  Cal.  422. 

As  to  the  proper  proceedings  for  the  And  in  Minnesota^   under  a   statute 

amendment  of  clerical  errors  or  omis-  which  provided  that  an  action    might 

sions  in  the  entry  of  a  judgment  upon  be  dismissed  without  a  final  determi- 

the  record,  see  article  Records,  vol.  nation  of  its  merits  for  sufficient  cause 

17,  p.  905.  shown,  it  was  held  that  the  defendant 

1,  See  supra^  I.   i.  What  Constitutes,  may  move  to  dismiss  the  cause  if  the 

8.  Bridges   z\  Thomas.   50  Ga.  378;  plaintiff  unreasonably  neglects  to  en- 

Newnam  v,  Cincinnati,  18  Ohio  323.  ter  a  judgment  to  which  he  is  entitled. 

It  is  presumed  that  clerks  record  all  Deuel  v.  Hawke,  2  Minn.  50. 

judgments  of   their  courts,   until  tlv!  Provision  Not  Mandatory  —  Exonsabb 

contrary  is  proven.     But  their  neglect,  Kegleot.  -—  The   provision  of   the  Cali- 

wbatever  its  conequences  in  other  re-  fornia  Code  as  to  dismissal  for  failure 

spects,  cannot  authorize  reversal  of  a  to  enter  within  the  prescribed  time  is 

i'udgment.      Hubbell   v.   Clannon,    13  not  mandatory  and  does  not  confer  an 

«a.  496.  absolute  right  to  the  dismissal,  where 

Fidlnre  of  Clerk  to  Perform  Duty.  —  In  the  neglect  to  enter  the  judgment  is 

Newnam  v,  Cincinnati,    18  Ohio  323,  shown  to  be  excusable  when  the  order 

the  court  said:     *'  The  fact   that   the  of  dismissal  is  applied  for.     Rosenthal 

clerk  did  not  perform  his  entire  duty  v,  McMann,  93  Cal.  505. 
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10.  Entry  Without  Written  Decision.  —  In  many  of  the  states  it  I 
is  provided  by  statute  that  a  written  decision,  in  case  of  a  trial  by  < 
the  court,  must  be  filed  with  the  clerk  as  a  basis  for  the  entry  of 
judgment;^  and  it  has  been  held  that  such  statutory  provisions 
are  mandatory  and  not  merely  directory.* 

11.  Application  for  Order  Directing  Entry  —  a.  In  General  — 
£x  Parte  AppUoation.  —  Where  the  judgment  is  a  matter  of  course 
an  application  for  an  order  directing  the  entry  thereof  may  be 
made  ex  parte.  It  seems  that  notice  of  such  application  is  not 
necessary  unless  a  stay  exists,  or  the  court  or  judge,  for  some 
special  reason,  directs  that  such  notice  be  given.' 

interioontory  Jndsment.  —  It  would  seem  that  in  any  case  the  clerk 

1.  See  Lewit  v.  Jonrs,  (N.  Y.  Saper.  How  Advantage  of  Omiaeion  Taken.  — 

Ct.)  13  Abb.  Pr.  (N.  Y.)  427;  Thomas  Where  the  requisite  decision  in  «rrit' 

V,   Tanner,   (Supm.   Ct.   Spec.   T.)   14  ing  is  not  filed,  and  the  judgment  has 

How.    Pr.    (N.   Y.)    426;     Roberts    v,  been   irregularly   entered,    ths  proper 

White,  39  N.  Y.  Super.  Ct.  272;  Garr  v,  remedy  is  by  motion  below  to  set  such 

Spaulding,  2  N.  Dak.  414.  irregular  judgment  aside,  and  not  by 

As  to  the  necessity  for  reducing  to  appeal  from  the  judgment  in  the  first 

writing  the  decision  of  the  court,  see  place.     Garr  v,  Spaulding,  2  N.  Dak. 

article  Decisions,  vol.  5,  pp.  936,  941.  414. 

As  to  the  necessity  for  reducing  to  2.  Garr  v,  Spaulding,  2  N.  Dak.  414. 

writing  the  findings  of  the  court,  see  In  Lewis  v.  Jones,  (N.  Y.  Super.  Ct.) 

article  Findings  of  Court,  vol.  8,  p.  13  Abb.  Pr.  (N.  Y.)  427,   however,   it 

931.  was  held  that  a  judgment,  in  an  action 

'*  Upon  the  trial  of  an  issue  of  fact  tried    by    the    court,   is  not   void   by 

by  the  court  its  decision  shall  be  given  reason  of  the  failure  of  the  judge  who 

in   writing,  and  shall  contain  a  state-  tried  the  cause  to  file  the  decision  in 

ment  of  the  facts  found  and  the  conclu-  writing,  if  the   record  shows  that  the 

slons  of  law."     Monell,  C.  J.,  in  Rob-  action  is  tried  before  the  court,  and  if 

erts  V.  White,  39  N.  Y.  Super.  Ct.  272.  there   is   no   pretense    of    merits  and 

Bepretentative    Statute.—  By   Comp.  nothing  to  create  suspicion   that   the 

La^^s  Dak.,  g  5066,  it  is  provided  that  action  was  not  correctly  decided,  and 

where  a  jury  is  waived  and  the  court  upon    competent    and    sufficient   evi- 

hears  the  evidence,  **  its  decision  must  dence,  since  in  such  case  the  omission 

be  given  in  writing,  and  filed  with  the  could  not  be  considered  as  affecting  the 

clerk,     *     *     *     and    no    judgment  substantial  rights  of  the  adverse  party, 

shall  be  rendered  or  entered  until  after  S.Gould  v,    Duluth.   etc..    Elevator 

the  filing  of  such  decision."     Garr  </.  Co.,  3  N.   Dak.  96.     In  this  case  the 

Spaulding.  2  N.  Dak.  414.  court  said:    "  The  practice  of  entering 

Decision  Distinguished  from  Opinion. —  judgments  in  the  District  Courts  in 
In  Thomas  v.  Tanner,  (Supm.  Ct.  contested  cases  without  notice,  and  in 
Spec.  T.)  14  How.  Pr.  (N.  Y.)  426,  it  the  absence  of  the  defeated  party,  was 
was  held  that  the  decision  which  is  extensi^^ely  prevalent  in  those  portions 
required  to  be  "  given  in  writing  and  of  the  late  territory  which  are  now  em- 
filed  with  the  clerk  "  is  a  very  differ-  braced  within  the  boundaries  of  this 
ent  thing  from  the  opinion  which  the  state,  and  since  the  state  has  been  ad- 
judge may  think  proper  to  write.  The  mitied  the  practice  still  continues  to  be 
decision  can  appear  only  by  his  signa-  prevalent.  The  number  of  such  ex 
ture  or  allocatur.  The  opinion  never  parte  judgments  is  very  great,  and  un- 
should  be  carried  bodily  into  the  rec-  less  the  most  imperative  reasons  exist 
ord.  for  so  doing  we  certainly  ought  not  to 

And  see,  as  to  the  difference  between  establish  a  rule  in  this  or  in  any  case 

a  decision   such  as  is  required  to  be  which  could  be  used,  or  sought  to  be 

given   in   writing   and   filed   with   the  used,  as  a  lever  to  upset  the  results  of 

clerk  and  any  opinion  which  the  judge  so  much  of  the    litigation   which  be* 

may   think  it  proper  to  write,  article  longs  to  the  past.     But  we  know  of  no 

Decisions,  vol.  5,  p.  937,  note.  express  statute  or  governing  rule  of 
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has  no  power  to  enter  an  interlocutory  judgment,  except  after 
application  has  been  made  to  the  court,  and  direction  in  that 
behalf  has  been  given.* 

Applioation  of  TTiuaooetsfiil  Party.  —  Where  the  successful  party  fails 
to  enter  judgment  the  unsuccessful  party  may,  it  seems,  obtain 
an  order  directing  him  to  do  so,*  for  the  purposes  of  an  appeal,' 
or,  as  it  has  been  held,  the  court  may,  in  its  discretion,  instead  of 
compelling  the  successful  party  to  enter  a  formal  judgment,  direct 
that  unless  judgment  is  so  entered  within  a  time  specified  the 
defeated  party  may  enter  it."*     The  exercise  of  such  discretion  is 

practice  that  makes  such  holding  nee-  up  judgment,   issues    execution,  and 

essary.      Section   5095,   Comp.   Laws,  levies  upon  the  debtors'  property,  the 

provides  that  a  judgment '  may  be  en-  judgment  and   execution    will   beset 

tered  bv  the  cleric  upon  the  order  of  aside   with   costs,   and   the  judgment 

the  court,  or  the  judge  thereof.'     At  canceled,  even  if  the  agreement  was 

tlie  time  this  section  was  enacted  the  unlawful  and  could  not  be  enforced  by 

line  dividing  the  duties  of  the  court  legal  process. 

while  in  session  from  those  of  the  Service  of  Copy  of  B«feree*s  Beport.  — 
judge  at  chambers  was  much  more  In  Crook  v.  Crook,  14  Daly  (N.  Y.)  298, 
distinctly  marked  than  it  has  become  it  was  held  that  where  the  whole  issue 
under  the  operation  of  more  recent  in  a  case  is  one  of  fact  which  is  tried 
statutes.  The  existing  practice  of  en-  by  a  referee,  judgment  can  l>e  regularly 
tering  judgments  without  notice  prob-  entered  upon  his  report,  under  Code 
ably  grew  up  under  the  statute  in  Civ.  Pro.,  §  1228,  simply  upon  filing 
consonance  with  the  theory  that  only  the  report  with  the  clerk  of  the  court, 
ex  parU  matters,  followed  by  orders  and  without  serving  a  copy  thereof 
made  as  of  course,  could  be  entertained  upon  the  attorney  for  the  opposite 
by  a  judge  when  not  sitting  as  a  party.  And  see  generally  as  to  enter- 
court.  The  section  cited  confers  upon  ing  judgment  upon  report  of  referee  at 
the  'judges/  as  well  as  the  courts,  of  course,  article  Rbferencks,  vol.  17, 
authority  to  direct  the  entiy  of  judg-  p.  1074. 

ment.     We  think  this  implies  that  the  1.  Maicas  v.  Leony,  50  Hun  (N.  Y.) 

legislature  intended  judgments  to  be  178. 

entered,  except  in  cases  where  the  Stat-  2.  Skinner  v.    Quin,   43   N.    Y.    99; 

ute  otherwise  specially  directed,  with-  Wilson  v.  Simpson,  84  N.  Y.  674. 

out  notice  or  other  formalities  th^n  ttie  8.  Skinner  v.  Quin,  43  N.  Y.  c^,  the 

simple  direction  of  ihe  court,  or  of  the  court  saying:     "  The  practice  pursued 

judge   at  chambers.     There  seems  to  by  the  appellant  has  been  entirely  reg* 

be  no  necessity  for. such  notice  ordina-  ular,  and  it  is  difficult  to  see  by  what 

rily.     None  is  expressly   required   in  other  course  he  could  obtain  a  review 

rases  tried  by  the  court.     Section  5067,  by   this  court  of   the  legal  questions 

Comp.   Laws.      On  the  other  hand,  a  finally  decided  adverse  to  him  by  the 

motion  is  expressly   required   by   the  Supreme  Court."     Citing   Seneca   Na- 

terms  of  a  recent  statute  regulating  the  tion  v.  Knight.  19  N.  Y.  587. 

entry  of  judgments  based  upon  the  re-  4.  Wilson  v,  Simpson,  84  N.  Y.  674. 

ports  of  referees.     Laws  1889,  p.  151."  Entry  by  Defeated  Party.  —  The  un* 

Equitable  Belief  for  Violation  of  Agree-  successful  party  may,  if  the  successful 

ment  Staying   Entry. —  In  Jay   v,    De  party  neglects  to  enter  the  proper  judg- 

Groot,  (Supm.  Ct.  Gen.  T.)  28  How.  ment,  enter  it  himself  in  order  to  appeal 

Pr.  (N.  Y.)  107,  it  was  held  that  where  therefrom.     Thompson   v,   Schieffelia, 

an  agreement  is  entered  into  between  fN.   Y.  City  Ct.   Gen.  T.)  4  Civ.  Pro. 

a  creditor  and  his  debtors  for  staying  (N.   Y.)   270;    Wilson   v.    Simpson,   84 

the  entry  of  judgment  against  the  lat-  N.  Y.  674. 

ter,   on   certain  conditions    and    pay-  In  Richmond    v.   Hamilton,   (Supm. 

ments  being  performed,  and,   during  Ct.)  9  Abb.   Pr.  (N.  Y.)  71,   note,  the 

the  performance  of  the  agreement  by  case  was  referred  to  a  referee,  who  re- 

the  debtors,  the  creditor,  without  any  ported    in    favor  of    the    defendants, 

previous  notice  to  the  debtors,  enters  They  refused  to  take  up  the  report  on 

'165  Volume  XVIU. 


Satry.  RENDITION  AND  U^aaXm. 

not  reviewable  on  appeal,* 

Applioatioii  by  Defendant  for  Leave  to  Enter  Judgment  fi»r  Coetf.  —  Where 
nominal  damages  have  been  recovered,  and  the  plaintiff  does  not 
enter  judgment,  the  proper  course  is  for  the  defendant  to  move 
for  leave  to  enter  judgment  for  his  costs.  A  judgment  entered 
without  leave  should  not,  it  seems,  be  vacated,  since  upon  the 
same  papers  the  defendant  would  be  entitled  to  leave  to  enter  it 
again.* 

b.  Entry  of  Default  Judgments.  —  As  to  the  necessity  for 
an  application  to  the  court  before  entry  by  the  clerk  of  a  judg- 
ment by  default,  see  article  DEFAULTS,  vol.  6,  p.  i. 

12.  Beading  of  Entry  in  Court  —  In  some  jurisdictions  it  is 
expressly  required  that  all  entries  of  judgments  and  orders  shall 
be  read  in  open  court  before  being  signed  by  the  judge.' 

13.  Signature  —  a.  General  Rule  as  to  Time  and  Place.  — 
As  in  the  rendition  of  judgments,*  the  signature  of  the  final  judg- 
ment by  the  judge,  when  required,  is  a  judicial  act  which  can  be 

acconnt  of  the  amount  charged  by  the  is  construed  to  mean  the  party  prevail- 
referee  for  his  fees.  They  paid  him  a  ing  as  to  costs)  may  on  two  days'  do- 
portion  and  demanded  the  report,  which  tice  have  his  costs  inserted  in  the 
he  retained  for  the  balance  of  the  fee.  judgment  by  the  clerk,  and  in  such 
Upon  a  motion  by  the  plaintiff  for  an  case  a  motion  would  be  unnecessary, 
order  vacating  the  order  of  reference  In  the  present  case  the  plaintiff  has  not 
and  sel ting  aside  the  subsequent  pro-  entered  up  any  judgment,  because  the 
ceedings,  Ingraham,  J.,  said:  **  This  damages  are  nominal,  and,  as  was  j 
relief  certainly  is  not  the  proper  one.  stated  on  the  argument  of  the  motion. 
The  case  has  been  tried  and  decided,  because  they  were  paid  at  the  time  of 
and  it  would  be  very  unnecessary  to  trial.  It  would  have  been  a  matter 
put  the  parties  to  the  trouble  and  ex-  of  course  to  grant  the  defendant  leave  to 
penseof  anewtrial.  The  plaintiff  may  enter  the  judgment  for  his  costs,  and 
take  an  order  directing  the  defendants  there  is  no  ground  for  vacating  the 
to  file  the  report  within  ten  days,  and  judgment  entered  by  him,  because  no 
enter  up  judgment  thereon;  and  in  de-  other  judgment  can  be  entered  in  the 
fault  thereof,  giving  plaintiff  leave  so  action.  It  would  be  an  idle  ceremony 
to  do  without  costs.  Any  dispute  as  to  set  aside  this  judgment,  for  the  pur- 
to  the  amount  of  the  referee's  fees  may  pose  of  compelling  the  defendant  to 
be  settled  by  requiring  the  referee  to  move  for  leave  to  enter  up  the  judg- 
have  the  same  taxed."  ment,  and  then  give  him  leave  to  file 
1.  Wilson  V,  Simpson,  84  N.  Y.  674.  the  same  papers  anew,  and  enter  his 
8.  Runnell  v,  Urifiin,  (Supm.  Ct.  judgment.  The  same  end  will  be  bet- 
Spec.  T.)  8  Abb.  Pr.  (N.  Y.)  39.  In  ter  attained  by  denying  this  motion." 
this  case  the  court  said:  '*  Where  the  8.  See  Indiana,  etc.,  R.  Co.  v.  Bird, 
plaintiff  recovers  a  verdict  for  an  ir6  Ind.  217;  Weatherman  v.  Com.,  91 
amount  not  sufficient  to  carry  costs,  Va.  796;  Catterlin  v,  Frankfort,  87  Ind. 
and  the  defendant  is  entitled  to  costs,  45;  Cooper  v.  Cooper,  14  La.  Ann.  675. 
the  former  practice  I  suppose  to  be  still  Beading  in  Open  Court  —  Presumption, 
in  force,  viz.,  that  there  can  be  but  one  — It  will  be  presumed,  in  the  absence 
judgmentroU,  and  that  the  defendant's  of  a  showing  to  the  contrary,  that  a 
costs  must  be  inserted  in  the  judgment  judgment  was  read  in  open  court  as 
of  the  plaintiff  for  his  recovery.  If  the  law  requires,  before  being  signed 
the  plaintiff  will  not  enter  up  judg-  by  the  judge,  and  that  it  is  such  a 
ment,  the  defendant  must  move  for  judgment  as  the  judge  intended  should 
leave  to  do  so.  If  the  plaintiff  enters  be  entered.  Indiana,  etc.,  R.  Co.  v. 
up  his  judgment,  the  prevailing  party  Bird,  116  Ind.  217. 
(which  in  Johnson  v,  Sagar,  (Supm.  4.  See  jiz/ra,  I.  2.  Time  and  PUue  of 
Ct.  Spec.  T.)  ro  How.  Pr.  (N.  Y.)  554,  Rendition. 
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performed  only  in  term  time,  and,  according  to  some  decisions, 
in  open  court,  and  a  signature  out  of  term  will  have  no  effect.* 

b.  In  Vacation.  —  This  rule  is  subject,  however,  in  some 
jurisdictions,  to  the  same  exception  as  that  controlling  the  ren- 
dition of  judgment,  t.  e,,  that  by  consent  of  the  parties  a  valid 
judgment  may  be  signed  after  the  expiration  of  the  term.^ 

Signature  by  Special  Judge.  —  The  fact  that  a  special  judge  has  failed 
to  sign  the  record  of  a  final  judgment  during  the  term  at  which 
such  judgment  was  rendered  will  not  render  his  judgment  void, 
since  the  authority  of  a  special  judge  continues  until  the  final 
determination  of  a  cause  for  which  he  was  chosen,  and  this 
includes  not  only  the  rendition,  but  the  entry  and  signature,  of 
the  judgment.* 

1.  James  v.  Fellowes,  23  La.  Ann.  any  judgment  or  decree  until  the  rec- 

523;  Culver  r.  Leovy,  21  La.  Ann.  306;  ord   has   been   so  signed;    if   for  any 

State  V,  Judge,  26  La.  Ann.  119;  Her-  cause  it  has  not  been  so  signed  during 

nandez  v.   James,   23  La.   Ann.    483;  the  term  at  which  the  proceedings  were 

State  V.  Judges,  48  La.  Ann.  905;  Mor-  had,    it    may    be    afterwards   signed. 

rison  V.  Citizens'   Bank,   27  La.  Ann.  R.  S.   1881,  §§  1330,  133 1;    Griffith  v. 

401;  Laurent  v.  Beelman,  30  La.  Ann.  State,  36  Ind.  406;  Kent  v.  Fullenlove, 

363;    New  Orleans  t.  Gauthreaux,  32  38    Ind.  522.     While  the   judgment  is 

La.  Ann.  1126;  Bougere*s  Succession,  irregular,  though  not  void,  for  the  rea- 

29  La.  Ann.  378    Branch  v.  Walker,  92  son  that  it  was  signed  by  the  judge  in 

>f.  Car.  87;  Foley  v.  Blank,  92  N.  Car.  vacation,  it  may  be  that  ii  cannot  be 

476      And  see  generally  as  to  rendition  enforced  until  it  has  been  read  in  open 

and  entry  of  judgment  at  chambers  or  court  by  the  clerk  and  signed  by  the 

in    vacation,     article    Chambers    and  judge  in  term,  though  it  is  not  neces- 

Vacation,  vol.  4,  p.  343  et  sea.  sary  for  us  to  decide  this  question  in 

flignatnre  in  (^pen  Court.  —  In  Cooper  this  case,  and  we  do  not  decide  it." 

V.  Cooper,  14  La.  Ann.  675,  it  was  held  8.  Beitman  v.  Hopkins,  109  Ind.  177. 

that  the  date  of  a  judgment  may  be  Generally    as    to     the    powers    and 

fixed  by  reference  to  the  record  of  pro-  duties  of  a  special  judge,  see  article 

ceedings  in    the    case,   and   it   is  not  Judges,  vol.  11,  p.  794. 

necessary  that  the  judge  should  sign  it  Failure  to  Sign  Judgment  on  Forfeited 

in   open  court  or    that  it  should    be  Bail  Bond. —  In    Lockhart  v.  State,  32 

stated  that  it  was  read  in  open  court.  Tex.   Crim.  149,  it  was  held  that  the 

8.  Rust  V.  Faust,   15  La.  Ann.  477;  judgment  was  not   rendered   void  by 

State  V.  Judges,  48  La.  Ann.  905;  Mor-  the   failure  of  a  special  judge,  after 

rison  v.  Citizens*  Bank,  27  La.  Ann.  rendering  judgment  nisi  on  a  forfeited 

401;    Green   v,    Reagan,  32   La.  Ann.  bail  bond,  to  sign  the  judgment  within 

974:    New  Orleans  v.  Gauthreaux,   32  the   term   at   which   it   was   rendered. 

La.  Ann.  1126.     And  see  article  Cham-  The  court  said:  "  A  special  judge  who 

BERS  AND  Vacation,  vol.  4,  p.  345.  tries  a  case  occupies  the  same  position 

Judgment  IKgnad  in  Vacation  l^egulari  and  has  '  all  the  power  and  authority 

but  Not  Void. —  In  Catterlin  v.  Frank-  of  the  district  judge  that  may  be  neces- 

fort.  87  Ind.  45,  the  court,  in  holding  sary  to  enable  him  to  conduct,  try,  de- 

that  the  fact  that  the  entries  were  not  termine,  and   finally   dispose   of  such 

signed   until  vacation  after  the  term  case.*      Code    Crim.    Pro.,    art.    572; 

does   not    make    the    judgment   void,  Willson's  Crim.  Stat.,  §^  2193,   2194. 

said*    *'  The  fact  that  the  judge  may  That   the   minutes   of  the  court   were 

not  have  signed   the   record   until   in  not  signed  by  the  judge  does  not  ren- 

July,  1881,  and  after  the  adjournment  der  the  judgment  of  that  court  invalid 

of  the  court,  may  have  been  an  irregu-  or  void  is,  as  we  understand  it,  well 

larity,  but  did  not  affect  the  validity  of  settled  in  this  state.     This  being  true, 

the  judgment.     The  statute    requires  the  subsequent  act  of  the  trial  judge 

the  record  of  the  proceedings  of  the  signing  and  approving  such   minutes 

court  to  be  daily  signed  by  the  judge,  cannot  operate  to  invalidate  the  judg- 

ADd  that  no  execution  shall  issue  upon  ments  theretofore  legal." 
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c.  At  Subsequent  Term.  —  Where  through  inadvertence  a 
judgment  has  not  been  signed  at  the  term  when  it  was  rendered, 
it  may,  according  to  some  decisions,  be  signed  nunc  pro  tunc  at 
the  term  succeeding.*  Where  a  judgment  has  been  continued 
by  curia  advisdre  vu/t,  and  is  not  given  until  the  term  succeeding 
that  at  which  the  verdict  was  rendered,  the  judgment  must  not 
only  be  entered,  but  must  be  signed,  as  of  such  succeeding  term.* 

d.  OxV  Dies  Non  Juridicus.  — A  valid  judgment  cannot,  it 
would  seem,  be  signed  on  a  dies  non  juridicus.^ 

e.  Prematura  Signature.  —  Where,  by  statute,  a  certain 
time  is  given  between  the  rendition  and  signature  of  a  judgment 
for  a  motion  for  a  new  trial,  the  signing  of  the  judgment  before 
the  expiration  of  that  time  is  not  assignable  in  error  as  between 
the  parties.* 

Ill  Bekdition  akd  Ektbt  of  Jttdokekts  Ntthc  pbo  Two  — 

1.  Definition  and  Use  of  Term.  —  By  a  nunc  pro  tunc  entry  of  judg- 
ment is  meant,  according  to  the  usual  acceptation  of  that  term, 
an  entr)'  made  now,  of  something  which  was  actually  previously 
done,  to  have  effect  as  of  the  former  date.* 

2.  Power  of  Court  —  in  General  —  The  power  to  enter  judgment 
nunc  pro  tunc  (in  the  common  use  of  the  term)  has  been  possessed 

1.  State  V.  Wyatt,  6  La.  Ann.  701.  and  ]>i8p08ed  of  before  the  expiratioo  of 
And    see    infra.    III.     Retidition    and  the  prescribed  time,  the  judgment  may 
Entry  of  Judgments  Nunc  pro  Tune,  be  signed  immediately.     Dicks  v.  Bar- 
In  Weatherman  v.  Com.,  91  Va.  796,  ton,  5  Marl.  N.  S.  (La.)  657. 

in  holding  that  a  judge  may  sign  nunc  5.  Bouv.    L.    Diet.,   title    Nunc  pro 

pro  tunc  the  record  of  a  judgment  ren-  x  unc. 

dered,  or  a  proceeding  had,  at  a  previ-  Inaoonrata  Use  of  Term.  —  Under  the 

ous   term    and    duly    entered    by    the  general  title  of  entry  of  judgment  if^if^ 

clerk,    where    he   failed   to  sign   such  pro  tunc  are  usually  embraced  all  cases 

judgment  during  the  term,  the  court  of  omissions  to  render  a  judgmental 

said:  *'  If  a  court  would  have  the  right  the  proper  time  and  omissions  actually 

to  enter  a  judgment  and  authenticate  toenter  such  a  judgment  when  properly 

the  record  thereof  now  for  then,  it  fol-  rendered.     This  use  of  the  term  would 

lows,  as  clearly  as  the  greater  includes  seem  to  be  misleading,  since  the  two 

the   less,   the   whole   a   part,  that  the  classes  of  cases  embraced  under  it  are 

judge   may   sign   in   like  manner  the  entirely  distinct.     In  the  first  class  are 

record  of  a  judgment  rendered  or  a  found  those  in  which,  though  ripe  for 

proceeding  had  at  a  previous  term  and  final   judgment,  as  for  instance   after 

duly  entered   by   the  clerk   upon  the  a  verdict  returned,  the  judicial  function 

order  book."  of  actually  rendering  the  judgment  has 

2.  Thorpe  v.  Corwin,  20  N.J.  L.  311.  not    been    performed.     In  the  second 

3.  Harrison  v.  Smith,  9  B.  &  C.  243,  class  are  found  those  cases  where  the 
17  E.  C.  L.  367.  judgment,  though  actually  rendered  at 

4.  Opothlarholer  v.  Gardiner,  15  La.  the  proper  time  by  the  court,  has  for 
512.  some  reason  not  been  entered  by  the 

A  Hew  Trial  May  Still   Be   Granted  clerk.     For  convenience  of  treatment 

within   the   prescribed   period,   and   a  of  this  subject,  the  term  renditionifM»r 

judgment  becomes  final  only  after  the  pro  tunc  will  be  used  in  speaking  of  the 

expiration  of  such  period.     Marigny  v,  first    class  of  cases,  while  the  second 

Stanley,  2  La.  323;    Hubbell  v.   Clan-  class  —  those  in  which  the  omission  is 

non,  13  La.  496;  Gardere  v,  Murray,  5  that  of  the  ministerial  act  of  the  clerk 

Mart.  N.  S.  (La.)  244.  — will   be  treated   under  the  head  of 

If  the  notion  for  a  Hev  Trial  Be  Made  entry  nunc  pro  tunc, 
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by  courts  from  the  earliest  times.*  It  is  not  confined  to  courts 
of  law,  but  is  possessed  by  courts  of  equity  as  well,*  and  applies 
also  to  referees'  decrees  *  and  to  criminal  cases.'* 

B>wer  Inhemt.  —  This  power  is  inherent  in  the  court  and  is  not 
the  creation  of  statute.'^ 

EzardM  of  Power  Hot  Limited  as  to  Time.  —  In  the  absence  of  an 
express  statute,  the  time  within  which  the  court  may  exercise  this 
power  is  not  limited.* 

3.  Bendition  Huno  pro  Tunc  —  a.  When  Proper  — (i)  General 
Rule,  —  As  a  general  rule  the  court  may  exercise  its  power  of 
rendering  judgment  nunc  pro  tunc  when  the  omission  to  render 
such  judgment  at  the  proper  time  was  caused  by  the  act  of  the 

X.Alabama, — Wilkerson  v.  Gold-  Berry,  4  Burr.  2277;  Hodges  ir.  Te  ra- 
th waite.  i  Slew.  &  P.  (Ala.)  159;  Mays  pier,  6  Mod.  191;  Evans  v.  Rees,  12 
r.  HasseH,  4  Stew.  &  P.  (Ala.)  222,  Ad.  &  El.  167.  40  E.  C.  L.  46. 

Oj/i/brwfl.  —  Swain    v.    Naglee,    19  6.  Nabers  v.  Meredith,  67  Ala.  333: 

Cal.  127.  Fuller  v.  Stebbins,  49  Iowa  376;  Long 

Florida,  —  Hagler  v.  Mercer,  6  Fla.  v.    Long,   85   N.   Car.   415;    Donne   v. 

721.  Lewis,  II  Ves.  Jr.  601;    Lawrence  v. 

Indiana.  —  Chissom  v.  Barbour,  100  Richmond,  i  Jac.  &  W.  241. 

Ind.  I.  Courts  possess  the  inherent  author- 

lowa, — Shephard    v.    Brenton,     20  hy  to  enter  judgment  nunc  pro  tunc^ 

Iowa  41.  and  lapse  of  time  will  not  bar  its  exer- 

New  Jersey. ^-'  Hess  v.  Cole,  23  N.  J.  cise.     Such  power  is  not  taken  away, 

L.  116.  nor  is  the  time  within  which  it  may  be 

North  Carolina.  —  Bright  v,  Sugg,  4  exercised  affected,  by  the  provisions  of 

Dev.  L.  (N.  Car.)  492;    Long  v.  Long,  the  statute  with  regard  to  proceedings 

85  N.  Car.  415.  to  correct  mistakes  in  the  proceedings 

Ohio,  —  Dial  v,  Holter,  6  Ohio  St.  of    the   clerk.     Therefore,   where    the 

828.  judgment  had  in  fact  been  rendered 

Virginia,  —  Weatherman    v.    Com.,  by  the  court  as  shown  by  the  minutes 

91  Va.  796.  in  the  judge's  calendar,  but  had  not 

United   States,  —  Mitchell    v.    Over-  been  entered  up  by  the  clerk,  a  motion 

man,  103  U.  S.  62.  three  years  and  six  months  afterwards 

England,  —  Evans  v,  Rees,  12  Ad.  &  for   the   entry  of  judgment  nunc  pro 

El.  167,  40  E.  C.  L.  46;  Mohun's  Case,  tunc  was  proper.     Fuller  v.  Stebbins, 

6  Mod.  59;  Hodges  v.  Tcmpler,  6  Mod,  49  Iowa  376. 

191;  Norwich  v.  Berry,  4  Burr.  2277.  Statute  of  Limitationi  Does  Hot  Apply. 

S.  Burnham  v.  Dalling,  16  N.  J.  £q.  —  In  Risser  v.  Martin,  86  Iowa  392,  it 

310.  was  held  that  the  statute  of  limitations 

8.  Burnham  v,  Dalling,  16  N.  J.  Eq.  has  no  application  with,  regard  to  the 

310.  court's  exercise  of  its   right  to  enter 

4.  Smith  V,  State,  I  Tex,  A  pp.  416.  judgments  nunc  pro  tunc. 

In  Ex  p.  Beard,  41  Tex.  234,  it  was  Entry  Pending  Appeal.  —  As  holding 

held   that  when   the    defendant    in   a  that  a  judgment  may  be  entered  nunc 

criminal  cause  has  been  found  guilty  pro  tunc  by  the  trial  court,  although  an 

by  the  verdict  of  a  jury,  and  appeals  appeal  therefrom  has  been  taken,  see 

before    an    entry    of    final    judgment  Gamble    r.    Daugherty,   71    Mo.    599. 

against  him,  the  District  Court  may  See,  however,  Turner  v.  Keokuk  First 

enter  final    judgment    nunc  pro    tunc  Nat.  Bank,  30  Iowa  191,  in  which  case 

after  a  term  has  intervened  since  the  it  was  held  that  a  judgment  nunc  pro 

▼crdict.  tunc  entered  while  an  appeal  from  the 

6*  Chissom  v,  Barbour,  100  Ind.   i;  ruling  upon  a  demurrer  was  pending 

Fuller  V,  Stebbins,  49  Iowa  376;  Burn-  in  the  Supreme  Court,  and  without  the 

ham  r.  Dalling,  t6  N.  J.  Eq.  310;  Long  appellee  having  elected  to  stand  upon 

V,  Long,  85  N.  Car.  415;    Mitchell  v.  his  demurrer,  and  entered  without  no- 

Orerman,    103   U.  S.  62;    Norwich   v,  tice  to  him,  was  unauthorized  and  void, 
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court,  or  by  its  failure  to  act,^  or  by  an  act  of  the  opposing 
party;  in  other  words,  where  the  delay  is  not  caused  by  any 
neglect  or  laches  of  the  prevailing  party.* 

Case  Host  Be  Sipe  for  Judgment.  —  It  is  essential  to  the  exercise  of 
the  court's  power  that  the  action  must  have  been  ready  for  the 
rendition  of  the  final  judgment  when  the  cause  arose  preventing 
such  rendition  at  the  proper  time.' 

(2)  Delay  by  Act  of  Court  —  In  General.  —  The  power  of  the  court 
to  render  a  judgment  nunc  pro  tunc  may  be  exercised  whenever 
such  judgment  was  not  rendered  at  the  proper  time  by  reason  of 
some  act  of  the  court,  and  where,  by  reason  of  such  delay,  the 
successful  party,  being  free  from  laches,  would  otherwise  suffer 
an  injustice.'* 

1.  See  infra^  III,  3.  a,  (2)  Delay  by  New  Jersey,  —  McNamara    r.    New 

Act  of  Court;    III.  3.   a,  (3)  Delay  by  York,  etc.,  R.  Co.,  56  N.J.  L.  56;  Hess 

Act  of  Adversary,  v.  Cole,  23  N.  J.  L.  116;    Teneick  i\ 

S.  Miichell   v.  Overman,  103  U.  S.  Flagg,    29    N.    J.    L.    25;    Ruckman 

62;  Stapler  v.  Hoffman,  i  Dcm,  (N.  Y.)  v.  Decker,  27  N.  J.  Eq.  244:  Thorpe  w. 

63.  Corwin,  20  N.  J.  L.  311;  Jones  v,  Oli- 

8.  Jennings  v,  Ashley,  5  Ark.  128;  ver,  8  N.  J.  L.  86. 

Gray  v,  Thomas,  12  Smed.  &  M.  (Miss.)  New  York,  —  Campbell  v,  Mesier,  4 

III;    Hall   V.   Brown,   59  N.   H.    198;  Johns.  Ch.  (N.  Y.)  334,  8  Am.  Dec.  570; 

North  V,  Pepper,  20  Wend.  (N.  Y.)  677;  Wood  v,  Keyes.  6  Paipe  (N.  Y.)  478. 

Kissam  v.  Hamilton,  (Supm.  Ct.  Spec.  North   Carolina,  —  Ferrell  r.   Hales, 

T.)  20  How.  Pr.  (N.  Y.)  375;  Hazard  v,  119  N.  Car.  199;  Bright  v.  Sugg,  4  Dev.                      I 

Durant,    14    R.    I.   25;    O'Riordan   v,  L.  (N.  Car.)  4.92;    Long  v.  Long,  85  N.                       1 

Walsh,  Ir.R.  8C.  L..158.    See,  however.  Car.  415;    Wilson  v.  Myers,  4  Hawks 

Webber  r.   Webber,   83   N.   Car.  280,  (N.  Car.)  73,  15  Am.  Dec.  510. 

wherein   it  was    held  that   where  the  Ohio,  —  /«  r^  Jarrett,  42  Ohio  St.  199. 

plaintiff  in  a  suit  for  divorce  on  the  Oregon.  —  Mitchell  v,  Schoonover,  16 

ground     of     adultery    dies     pending  Oregon  211,  8  Am.  St   Rep.  282. 

the    trial,   after    it   has   been   entered  South    Carolina.  —  Allston    v.   Sing, 

upon  and  before  the  retirement  of  the  Riley  L.  (S.  Car.)  199;    State  ».  Full* 

jury,  if  all  the  issues  are  found  by  the  more,  47  S.  Car.  34. 

jury  in  favor  of  the  plaintiff,  judgment  Tennessee.  —  McLean     v.     State,    8 

of  divorce  will  be  entered  as  of  the  first  Heisk.  (Tenn.)  22;    Davis  v,  Jones,  3 

day  of  the  term  while  the  plaintiff  was  Head  (Tenn.)  603. 

still  alive.  Texas. — Johnson  v.  Smith,  14  Tex. 

In  Perkins  v,  Dunlavy,  61  Tex.  241,  412;  Smith  v.  State,  i  Tex.  App.  408. 

it  was  held  that  in  every  case,  to  en-  Vermont,  —  Snow   v.    Carpenter,   54 

title  an  applicant  to  have  his  judg-  Vt.  17. 

ment  entered  nunc  pro  tunc  on  account  Wisconsin. —  Shakman  v,  U.  S.  Credit 

of  the  death  of  one  of  the  parties,  the  System  Co.,  92  Wis.  366. 

action  must,  at  the  time  of  the  death,  United , States,  —  Richardson  v.  Green, 

have  been  ready  for  the  rendition  of  130  U.  S.  104;  Citizens*  Bank  v.  Brooks, 

the  final  judgment.     Such  is  not  the  23  Fed.  Rep.  21;    Borer  v.  Chapman, 

case  when  a  trial  has  still  to  take  place.  119  U.  S.  587;  Griswold  v.  Hill,  i  Paloe 

4.  Alabama,  —  Powe   v.   McLeod,  76  (U.  S.)  483;    Beaver  r.  Taylor,  I  Wall. 

Ala.  418.  (U.  S.)  637. 

Arkansas, — Jennings   7».    Ashley,    5  England.  —  Ireland  ir.  Champneys,  4 

Ark.  128;  Pool  V.  Loomis,  5  Ark.  no.  Taunt.    884;    Heathcote   v.    Wing,    11 

Connecticut. — Brown  v,  Wheeler,  18  Exch.  355;    Freeman  v.  Tranah,  12  C. 

Conn.  199.  B.  406,  74  E.  C.  L.  406;    Fishmongers 

Illifiois,  —  Dowden  .  r.    Wilson,    108  r.  Robertson,  3  C.  B.  970.  54  E.  C.  L. 

111.  257.  970;    Lawrence  v.  Hodgson,  i  Y.  &  J. 

Massachusetts,  —  Perry  v.  Wilson,  7  368;  Evans  v.  Rees,  12  Ad.  &  El.  167. 

Mass.  393;  Springfield  v,  Worcester,  2  40  E.  C.  L.  46;   Jones  v,  Le  Davids,  a 

Cush.  (Mass.)  52.  Fowler's  Ex.  Pr.  169;  Davies  v,  Davies, 
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AspUoatioa  of  Bule  —  Doath  of  Party.  —  The  most  usual  occasion  for 
the  exercise  of  this  power  is  where,  the  cause  being  in  the  hands 
of  the  court  and  ready  for  final  judgment,  the  death  of  one  of  the 
parties  occurs  before  the  final  judgment  has  been  rendered,^  and 
this  is  true  whether  the  death  be  that  of  the  defendant  *  or  of  the 
plaintiff.*  Where  a  party  prosecuting  an  action  fails,  by  a  delay 
of  the  court,  to  obtain  judgment  when  he  is  entitled  to  it,  and 
his  adversary  dies,  it  is  the  duty  of  the  court,  upon  proper  appli- 
cation, to  render  judgment  in  favor  of  such  party  as  of  a  time 

9  Ves.  Jr.  461;  Astley  v.  Reynolds,  2  Isler  v.  Brown,  66  N.  Car.  556;  Beard 

Stra.  917;    Neil  v,  McMillan,  27  U.  C.  r.  Hall,  79  N.  Car.  506. 

Q.  B.  258;  Davy  r.  Cameron,  15  U.  C.  Ohio.  —  In  re  Jarrett,   42  Ohio  St. 

Q.   B.  175;    Abington  v.  Lipscomb,  11  Z99;  Dial  v.  Holter,  6  Ohio  St.  228. 

L.  J.  Q.  B.  15;    Miles  v.  Bough,  15  L.  South   Carolina. — Allston    v.    Sing, 

J.   Q.  B.  30;   Turner  v.  London,  etc.,  Riley  L.  (S.  Car.)  199. 

K.  Co.,  43  L.  J.  Ch.  430;  Key  v.  Good-  Tennessee.  —  McLean     v.     State,    8 

win,  I  Moo.  &  S.  620,  28  £.  C.  L.  272.  Heisk.  (Tenn.)  22. 

1.  Alabama.  —  Powe   v.  McLeod,  76  United  States.  —  Citizens'    Bank    v, 

Ala.  418.  Brooks,    23    Fed.   Rep.   21;     Mitchell 

Arkansas.  —  Pool  v.  Loomis,  5  Ark.  v.  Overman,  103  U.  S.  62;    Griswdld  v. 

no;  Jennings  v.  Ashley,  5  Ark.  128.  Hill,  i  Paine  (U.  S.)  483. 

California.  —  Matter  of  Page,  50  Cal.  England.  —  Cumber  v.  Wane,  i  Stra, 

40.  426;  Key  V.  Goodwin,  i  Moo.  &  S.  620, 

Connecticut.  —  Brown  v.  Wheeler,  18  28  £.  C.  L.  272;  Touimin  v.  Anderson, 

Conn.    199;    Collins    v.    Prentice,    15  i   Taunt.   385:    Bridges  v.    Smyth«   8 

Conn.  423.  Bing.  29,  21   E.  C.  L.  209;    Blewett  v, 

Indiana.  —  Hilker  v.  Kelley,  130  Ind.  Tregonning,  4  Ad.  &  £1.  1002,   31  E. 

356.  C.  L.  244;    Green  v,  Cobden.  4  Scott 

Maine.  —  Goddard  v.  Bolster,  6  Me.  486;  Harrison  v.  Heathom,  I  Dowl.  & 

427.  20  Am.  Dec.  320.  L.   529;    Evans  v.  Rees,  13  Ad.  &  El. 

Massachusetts.  —  Springfield  v.  Wor-  167,  40  E.  C.  L.  46;  Moor  v.  Roberts,  3 

tester,  2  Cush.  (Mass.)  52;    Taplev  v,  C.  B.  N.  S.  844,  91  £.  C.  L.  844;  Sey- 

Goodsell,  122  Mass.  176;  Perry  v.  Wil-  mour  v.   Greenwood,   30  L.  }.  Exch. 


son,  7  Mass.  395.         _  189;  Abington  v.  Lipscomb,  11  L.  J.  Q. 

Lviefr,  9  Ves.  Jr. 
ris,  52  N.  H.  191;    Hall  v.  Harvey,  3    461;  Neil  v.  McMillan,  27  U.  C.  Q.  B, 


New  Hampshire.  ^'B\2L\sd€i\  v,  Har-     B.    15;    Da  vies  r.    Daviefr,  9  Ves. 


N.  H.  61.  257;  Crispe  v.  Berwick,  i  Vent.  90;  Lure 

New  Jersey.  —  Hess  v.  Cole,  23  N.  J.  v  Rest,  10  Mod.  30. 

L.  116.  *'  Personal  actions,  by  the  common 

New  York.  —  Arthur  v.  Schriever,  60  law,  as  well  as  by  our  statute,  abate  by 

N.  Y.  Super.  Ct.  59;  Beach  v.  Gregory,  the  death  of  the  party.     If,  biefore  ver- 

(C.  PI.  Spec.  T.)  2  Abb.  Pr.  (N.  Y.)  203,  diet,  such  an  event  happens  to  one  of 

3  Abb.  Pr.  (N.  Y.)  78;  Rvghtmyer  v.  the  suitors,  the  cause  is  brought  to  an 
Durham,  12  Wend.  (N.  Y.)  245;  Spald-  end.  But  if  after  -erdict,  and  betore 
ing  V.  Congdon,  18  Wend.  (N.  Y.)  543;  judgment,  he  dtJS.  the  rule  is  different. 
Holmes  v.  Honie,  (Supm.  Ct.  Spec.  T.)  The  right  to  recover  being  established 
8  How.  Pr.  (N.  Y.)  383;  De  Agreda  v.  and  the  amount  of  damages  deier- 
Mantel,  (N.  Y.  Super.  Ct.  Spec.  T.)  i  mined  by  th«  verdict,  it  shall  continue 
Abb.  Pr.  (N.  Y.)  130;  Campbell  v.  in  force,  and  a  judgment  may  be  given 
Mesier,  4  Johns.  Ch.  (N.  Y.)  334,  8  Am.  upon  it  as  of  the  term  when  it  was  ren- 
Dec.  570;  Wood  V.  Keyes.  6  Paige  (N.  dered."  Dial  v.  Holter,  6  Ohio  St. 
Y.)478;    Kissam  v.  Hamilton,  (Supm.  246. 

Ct.  Spec.  T.)  20  How.  Pr.  (N.  V.)  369;  2.  Perry    v,   Wilson,   7    Mass.    393; 

Fulton  V.  Fulton,  (Supm.  Ct,  Spec.  T.)  Mitchell  v.  Schoonover,  16  Oregon  211; 

8  Abb.  N.  Cas.  (N.  Y.)  210;    Long  v.  Harrison  v.   Heathorn,   i  Dowl.  &  L, 

Stafford,  103  N.  Y.  275.  529. 

North   Carolina.  —  Wilson  v.  Myers,  8.  Jackson  v.   Berwick,  I   Mod.    36; 

4  Hawks  (N.  Car.)  73, 15  Am.  Dec.  510;  Turner  v.  London,  etc.,  R.  Co.,  L.  R, 
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when  the  adversary  was  living.* 

Oooaaion  otlier  tluui  Doftth.  —  Although  the  death  of  one  of  the 
parties  is,  as  has  been  said,  the  most  usual  occasion  for  the 
rendition  of  a  judgment  nunc  pro  tunc,  yet  it  is  by  no  means 
the  only  one.* 

Dedsion  to  Bo  Ooyernod  by  Cirownitanooi  of  Eaoli  Omo.  —  A  nunc  pro  tunc 
order  should  be  granted  or  refused,  as  justice  may  require,  in 
view  of  the  circumstances  of  the  particular  case.' 

(3)  Delay  by  Act  of  Adversary  —  (a)  Motion  in  Arroit  or  for  How 
Trial,  oto.  —  The  second  class  of  cases  in  which  the  failure  to 
render  a  judgment  at  the  proper  time  may  be  remedied  by  ren- 
dition of  judgment  nunc  pro  tunc  arises  where  the  rendition  of 
the  judgment  is  delayed  after  verdict  by  some  act  of  the  unsuc- 
cessful party,  and  one  of  the  parties  dies  pending  a  decision  of  a 
motion  in  arrest  of  judgment*  or  for  a  new  trial*  or  other  such 

17  Eq.  561,  43  L.J.  Ch.  430;  Springsted  act  took  effect.     Springfield  v.  Worces- 

r.  Jayne,  4  Cow.  (N.  Y.)  423.  ter,  2  Cush.  (Mass.)  52. 

1.  Mitchell  V,  Schoonover,  16  Oregon  8.  Mitchell  v.  Overman,  103  U.  S.  62. 

211.  4.  Griffith  v.  Ogle,  i  Binn.  (Pa.)  172; 

8.  Lewis  z/.  Soper.  44  Me.  72,  Spring-  Fitzgerald  v.  Stewart,  53  Pa.  St.  343; 
field  V,  Worcester,  2  Cush.  (Mass.)  52;  Brown  v.  Wheeler.  18  Conn.  199;  Wit- 
Carrier  V.  Lowell,  16  Pick.  (Mass.)  170.  ten  v.  Robison,  31  Mo.  App.  525;  Dial 

The    usual   rule   established   by  the  v.  Holler,  6  Ohio  St.  228. 

general  concurrence  of  the  American  6.  California, —  Hutchinson  t/,  Bours, 

and  English  courts  is  that  where  the  13  Cal.  50. 

delay  in  rendering  a  judgment  or  a  de-  Connecticut,  —  Collins  v.  Prentice,  15 

cree  arises  from  the  act  of  the  court,  Conn.    423;     Brown    v,    Wheeler.    18 

that    is,    where    the    delay   has   been  Conn.  199. 

caused   either  for  its  convenience,  or  Illinois,  —  Danforth  z^.  Danforth,  11 1 

by  the  multiplicity  or  press  of  business.  III.  236. 

or  by  the  intricacy  of  the  question  in-  Massachusetts, — Cowley  v.  Mc- 

volved,   or    by    any   other   cause    not  Laughlin,    137    Mass.    221;    Terry    v. 

attributable  to  the  laches  of  the  parties,  Briggs,  12  Cush.  (Mass.)  319;  Currier  v, 

the  judgment  or  decree  may  be  ren-  Lowell,   16   Pick.  (Mass.)  170;  Tapley 

d^red  after  the  proper  time  and  may  be  z/.  Mariin,  116  Mass.   275;    Springfield 

entered   retrospectively  as   of  a   time  v.  Worcester,  2  Cush.  (Mass.)  52. 

when  it  should  or  might  have  been  en-  Missouri,  —  Witten    v,    Robison,   31 

tered  up.     In  such  cases,  in  accordance  Mo.  App.  525. 

with    the    maxim  actus  curia  neminem  New  Hampshire,  —  Blaisdell  v.  Hap 

gravahit^  it  is  the  duty  of  the  court  to  ris,  52  N.  H.  191. 

see  that  the  parties  shall  not  suffer  by  New  Jersey,  —  Den  v,  Tomlin,  i8  N. 

the  delay.     Mitchell  v.  Overman,  103  J.  L.  14,  35  Am.  Dec.  525. 

U.  S.  62;  Borer  v.  Chapman,  119  U.  S.  New  York. — Spalding  v,  Congdon, 

587.     See    also    Gray   v.    Thomas,    12  18  Wend.  (N.  Y.)  543;    Ryghimyer  v, 

Sm^d.  &  M.  (Miss.)  in.  Durham,  12  Wend.  (N.  Y.) 245;  Mackay 

Bepeal  of  Statate  After  Verdict  and  Be-  v,   Rhinelander,  i  Johns.  Cas.  (N.  Y.) 

fore  Jadgment.  —  Where  an  action  was  408. 

brought   upon    a    statute    which    was  Ohio.  —  Dial   v,   Holter,  6   Ohio  St. 

afterwards  repealed,  but  before  the  re-  228. 

pealing  statute  went  into  operation  the  Pennsylvania,  —  Fitzgerald  v.   Stew- 

actiun  was  tried  and  a  verdict  rendered  art.  53   Pa.  St.  343;  Irvin  v.  Hazleton, 

for  the  plaintiff,  and  questions  of  law  37  Pa.  St.  465. 

were  reserved,  which  after  the  repeal  England.  — Bridges  v.  Smyth,  8  Bing. 

took  effect  were  decided  in  favor  of  the  29,  21  E.  C.  L.  209;  Key  v,  Goodwin,  i 

plaintiff,  the  court  ordered  judgment  Moo.  &  S.  620,  28  E.  C.  L.  272;  Miles 

to  be  entered  on  the  verdict  as  of  a  day  v.  Williams,  9  Q.  B.  47,  58  E.  C.  L.  47; 

previous  to  thai  on  which  the  repealing  Seymour  v.  Greenwood,  30  L.  J.  Exch. 
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motions  of  the  unsuccessful  party.* 

Bmmii  fiur  Bnle.  —  The  reason  for  this  rule,  as  in  the  first  class  of 
cases,  is  that  the  successful  party  should  not  suffer  by  any  delay 
to  which  he  has  in  no  way  contributed  by  his  laches.* 

(b)  AppeaL  —  When  one  of  the  parties  to  an  action  dies  after 
judgment  in  the  lower  court  and  while  an  appeal  therefrom  is 
pending,  the  practice  is  to  affirm  or  reverse  such  judgment  nunc 
pro  tunc,^  Where  the  appellee  dies  after  the  argument  of  a 
motion  to  dismiss  an  appeal,  it  has  been  held  proper  to  enter  the 

189;    Moor  V.  Roberts,  3  C.   B.   N.  S.  of  the posffa.     Den  v.  Tomlin,  18  N.  J. 

844,  91   £.  C.  L.  844,  4  Jur.   N.  S.  241,  L.  14;  Corlies  v.  Liule,  14  N.  J.  L.  382. 

27  L.  J.  C.  PI.  161:  Tooker  v.  Beaufort,  Death  Fending  Delay  by  Case  or  Bill 

I  Burr.  147.  of  Exceptions.  —  Where  a   party  has  a 

Moaning  of  Words  *' Motion  for  a  Hew  verdict,  or  obtains  a  nonsuit,  and  is 

TriaL"  —  In  Springfield  v.  Worcester,  2  delayed  by  a  case  or  bill  of  exceptions, 

Cush.  (Mass.)  52,  it  was  held,  under  a  and  dies  while  the  matter  is  sub  judice^ 

statute  providing  that  "  whenever  any  the  court  will,  on  common-law  princi- 

motion  for  a  new  trial  shall   be  over-  pies,  and  wiihout  regard  to  lapse  of 

ruled,  the  court  shall  render  judgment  lime,  allow  judgment  to  be  entered  as 

as  of  the  term  when  the  verdict  was  of  a  term  or  time  when  the  party  was 

rendered,  whenever  it  shall  be  neces-  alive.     The  statute  does  not  apply  in 

sary  or  expedient  so  to  do.'*  that  the  such   case.      Ryghtmyer   v.    Durham, 

words  "  motion  for  a  new  trial  "  were  12    Wend.   (N.    Y.)    245;    Spalding   r. 

not  used  in  their  technical  sense,  but  Congdon,  18  Wend.  (N.  Y.)  543;   Gur- 

were    intended    10    include    any  case  ney  v.  Parks,  (Supm.   Ct.  Spec.  T.)  I 

which  is  continued  on  motion  of  a  dis-  How.    Pr.    (N.    Y.)    140;    Crawford   ». 

satisfied  party,  for  the  purpose  of  ob-  Wilson,  4  Barb.  (N.  Y.)  504. 

taining  some  new  disposition  thereof  This  rule  was  applied   in  the  case  of 

which  shall  relieve  him  from  a  verdict,  a  trial   by   the  court  without  a  jury, 

1.  Tapley  v.  Martin,  116  Mass.  275;  where,  after  delay,  the   suit  was  dis- 

Blaisdell  v.  Harris,  52  N.  H.  191;  Mc-  missed.     Eble  v.   Mover,   (Supm.   Ct. 

Lean   v.   State,   8   Heisk.   (Tenn.)   22;  Spec.  T.)  8  How.  Pr.  (N.  Y.)  244.     But 

Bridges  v,  Smyth,  8  Bing.  29,  21  E.  C.  compare  Kissam  v,  Hamilton,   (Supm. 

L.  209.  Ct.  Spec.  T.)  20  How.  Pr.  (N.  Y.)  375. 

MoUon    Tonehing   Award.  —  A   j  udg-  Death  Fending  Consideration  of  Trant- 

ment  for  a  defendant  is  valid  although  ferred  Case.  —  In  Blaisdell  v.  Harris,  52 

not  entered  up  within  two  terms  after  N.  H.  191,  after  verdict  for  the  plain- 

the  death  of  the  defendant,  the  verdict  tiff,  the  case  was  transferred  to  the  law 

having  been  given  during  her  life,  and  term  for  the  consideration  of  the  full 

the    delay    occasioned    by    a    motion  bench,  upon  exceptions  taken  by  the 

touching  an  award.     Bridges  t^.  Smyth,  defendant.     While  the  cause  was  thus 

8  Bing.  29,  21  E.  C.  L.  209,  i   Moo.  &  pending  in  the  law  term,  the  defendant 

S.  93.  died.      Afterwards,    the     defendant's 

D^th  Fending  Bule  to  Set  Aside  Ver-  exceptions  being  overruled,  it  was  held 

diet.  —  A  plaintiff  died  after  verdict  and  that  the  plaintiff  should  have  judgment 

before  judgment,  a  rule  to  set  aside  the  as  of  the  term  when  the  verdict  was 

verdict  being  pending  at  the  time  of  rendered. 

fais  death.     After  thai    rule  had  been  2.  Matter  of  Page,  50  Cal.  40;  Skida- 

discharged,    the  court  allowed    judg-  way  Shell-Road  Co.  v.  Brooks,  77  Ga. 

meot  to  be  entered  nunc  pro  tunc,     Sey-  136;  Goddard  v.  Bolster,  6  Me.  427,  20 

mour  V.   Greenwood,  30  L.  J.    Exch.  Am.  Dec.  320;  Tapley  v.  Goodsell,  122 

189.  Mass.  176;  Witten  v,  Robison,  31  Mo. 

Death  Pending  Argument  of  Bnle  to  App.  525;  Long  v.  Stafford,  103  N.  Y. 

Show  Canse.  —  Where   a   rule  to  show  275;    Beard   v.   Hall,   79  N.  Car.  506; 

cause  has  been  obtained  by  a  defend-  Mitchell  v.  Schoonover,  16  Oregon  211, 

ant  who  dies  before  an  argument  of  8  Am.  St.  Rep.  282;  Mitchell  r.  Over- 

the  rule  can  be  had,  judgment,  if  in  man,  103  U.  S.  62. 

favor  of  the  plaintiff,  may  be  entered  8,  Snow   v.  Carpenter.    54    Vt.    17. 

nunc  pro  tunc  as  of  the  term  of  return  See  also  Powe  v,  McLeod,  76  Ala.  418. 
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order  on  the  motion  nunc  pro  tunc  as  of  the  day  of  the  argument.* 
So  where,  after  verdict,  no  judgment  has  been  signed  and  an 
appeal  is  taken  but  is  subsequently  withdrawn,  the  verdict  is 
revived  and  judgment  may  be  rendered  thereon  nunc  pro  tunc?' 

b.  When  Not  Proper  —  in  General.  — The  power  of  the  court 
to  render  a  judgment  nunc  pro  tunc  is  limited  to  such  cases  as 
have  been  set  out,  and  its  exercise  on  other  grounds  is  improper.' 
The  court  should  not  so  render  judgment  merely  to  modify  past 
acts  or  supply  omissions  of  the  court,'*  or  where  the  delay  was 
caused  by  a  neglect  or  mistake  of  the  applicant  for  judgment.* 

4.  Nunc  pro  Tunc  Entry  of  Judgment  PreviouBly  Eendered  — 
a.  When  Proper  —  (i)  In  General.  — When  a  judgment  has  in 
fact  been  rendered,  but  through  some  omission  of  the  clerk  has 
not  been  entered,  the  court  may  in  a  proper  case  order  its  entry 
nunc  pro  tunc,^ 

Citizens*    Bank    v.    Brooks,    23    Fed.  been  prevented  by  steps  of  the  oppos- 

Rep.  21.  ing  party  to  obtain  a  new  trial,  a  delay 

Jadgnment  Aifirmed  Oenerally  as  of  Time  of  more  than  two  terms  does  not  pre- 

of  BendiUon.  —  Exceptions  are  of  the  vent  judgment  nunc  pro  tunc.       And 

nature  of  a  writ  of  error;  hence,  when  although  the  court  should  not  interfere 

a  judgment  has  been  rendered  by  the  if  the  delay  is  by  laches,  yet  where  it 

County  Court  on  a  verdict,  and  while  was  the  result  of  a  mutual  understand- 

the  cause  is  pending  in  the  Supreme  ing,  and  the  verdict  may  be  conclusive 

Court,  but  after  a  hearing  there,  one  of  as  to  title,  the  cause  should  be  deemed 

the  defendants  dies,  and  a  minute  of  still   in   court.     Diefendorf  t/.  House, 

his  death  is  made  on  the  record,  and  (Supm.  Ct.  Gen.  T  )  9  How.  Pr.  (N.  Y.) 

afterwards     the     judgment    below    is  243. 

affirmed,  not  nunc  pro  tunc,  but  gener-  6.  Alabama,  —  Whorlcy  v.  Memphis, 

ally  as  of  the  lime  of  its  rendition,  such  etc.,   R.  Co.,   72  Ala.  20,  74  Ala.  264; 

judgment  is  not  void,  and  has  full  force  Bentley  v.  Wright,  3  Ala.  607;  Wilker- 

until  reversed.     Snow  v.  Carpenter,  54  son  v,  Goldthwaite,  i  Stew.  &  P.  (Ala.) 

Vi.  17.  159. 

1.  Richardson   v.   Green,  130   U.  S.  California.  —  Marshall  v.  Taylor,  97 
104.  Cal.  422;  Franklin  v.  Merida,  50  Cal. 

2.  Hardee  v.  Stovall,  i  Ga.  92.  289:  Dreyfuss  r.  Tompkins,  67  Cal. 
8.  Tuomy  v,  Dunn,  77  N.  Y.  515.  339;  Swain  v.  Naglee,  19  Cal.  127; 
4.  Nabers  v.  Meredith,  67  Ala.  333;     Matter  of  Cook,  83  Cal.  415;  Matter  of 

King   V.    Burnham,    129    Mass.    598;  Cook,  77  Cal.  220,  11  Am.  St.  Rep.  267. 

Hyde  v.  Curling,  10  Mo.  359;  Gibson  Florida.  —  Hagler  v.  Mercer,  6  Fla. 

V.   Chouteau,   45   Mo.    171;    Smith    v,  721. 

Hood,  25  Pa.  St.  218;  Perkins  v.  Dun-  Georffia.  —  Mountain  v.  Rowland,  30 

lavy,   61   Tex.   241 ;  Gray  v.    Brignar-  Ga.  929. 

dello,    I  Wall.    (U.  S.)   627.      Compare  Illinois,  —  Gebbie  v.  Mooney,  121  III. 

Long  V,  Long,  85  N.  Car.  415.  255;    Howell   v.    Morlan,    78   111.  162; 

6.  Aydelotte  v.  Brittain,  29  Kan.  98;  Reid  v.  Morton,  119  III.   118;    Ives  v. 

Hall  V.  Brown,  59  N.  H.  198;  Stapler  Hulce,  17  111.  App.  30. 

V.  Hoffman,  i  Dem.  (N.  Y.)  63;  Puijet  Indiana.  —  Hartford  Security  Co.  v. 

Sound     Agricultural    Co.     v.     Pierce  Arbuckle,  123  Ind.  518. 

County,  I  Wash.  Ter.  75;  Lawrence  z'.  Iowa. — Shephard    v.     Brenton,    20 

Hodgson,  I  Y.  &  J.  368;  Fishmongers  Iowa  41;  Floclc  v.  Wyatt,  49  Iowa  466. 

V.  Robertson,  3  C.  B.  970,  54  E.  C.  L.  Kansas, — Aydelotte  v.  Brittain,  29 

970,  4  Dowl.  &  L.  656;  Heathcote  v.  Kan.  98. 

Wing,     II     Exch.    355;     Freeman    v.  Louisiana,  —  State    v.    Cox,   33   La. 

Tranah,  12  C.  B.  406,  74  E.  C.  L.  406,  Ann.  1056. 

21  L.  J.  C.  PI.  214.  Michigan,  —  /«r^Shepard,  T09Mich. 

Delay  Betnlt  of  MntnalUnderstanding.  631. 

—  Where  judgment  on  the  verdict  has  Mississippi,  —  Forbes    v,    Navra,  63 
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Judgment!  by  Confession.  —  This  power  of  the  court  to  order  the 
entry  of  a  judgment  nunc  pro  tunc  applies  to  judgments  by  con- 
fession and  the  like,  as  well  as  to  judgments  actually  rendered  by 
the  court.* 

(2)  Amendment  of  Clerical  Errors  or  Omissions.  —  The  subject 
of  the  amendment  of  clerical  errors  or  omissions  in  the  record  of 
the  judgment  by  7iunc  pro  tunc  entry  has  been  discussed  in 
another  article.* 

(3)  Previous  Act  of  Court  Essential.  —  In  order  that  a  judgment 
be  entered  nunc  pro  tunc y  it  is  absolutely  essential  that  a  judg- 
ment shall  have  been  previously  rendered  by  the  court.^ 

(4)  Entry  as  Affected  by  Rights  of  Third  Persons  —  Mnst  Hot 
Prejndiee  Kights  of  Innooent  Parties.  —  The  object  of  allowing  entries 
nunc  pro  tunc  being  the  furtherance  of  justice,'*  such  entries  will 


Miss,  i;  Gotten  v,  McGehee,  54  Miss. 

621. 

Missouri,  —  Gamble  v,  Daugherty, 
71  Mo.  599;  Jackson  r^.  Si.  Louis,  etc., 
R.  Co.,  89  Mo.  104;  Belkin  v,  Rhodes, 
76  Mo.  643;  Evans  v,  Fisher,  26  Mo. 


tion  of  the  six  months  which  by 
the  California  statute  are  allowed  to 
a  plaintiff  for  entering  judgment. 
Marshall  v.  Taylor,  97  Cal.  422. 

OmiBsion  of  Clerk  to  Enter  Order.— 
When  it  appears  satisfactorily  to   the 


ApP*  S41;  Groner  v.  Smith, 49 Mo.  318;     court  that  an  order  was  actually  made 


Gibson  v.  Chouteau,  45  Mo.  171,  100 
Am.  Dec.  366;  Hansbrough  v.  Fudge, 
80  Mo.  307;  Hyde  v.  Curling,  10  Mo. 

359. 

Montana,  —  Parrott  v.  McDevitt,  14 
Mont.  203;  Harvey  v.  Whitlatch,  i 
Mont.  713;  Territory  v.  Clayton,  8 
Mont,   i;    Barber  v.   Briscoe,  9  Mont. 

341. 

Nebraska,  —  State  v.  Moran,  24  Neb. 

103. 


at  the  former  term  and  that  its  entry 
was  omitted  by  the  clerk,  the  court 
may  at  any  time  direct  such  order  to 
be  entered  upon  the  records  as  of  ihe 
term  when  it  was  made.  Benedict  v. 
State,  44  Ohio  St.  679. 

1.  Mountain  v.  Rowland,  30  Ga.  929: 
Davis  V.  Barker,  i  Ga.  559. 

2.  See  article  Records,  vol.  17,  p.  914 
et  seq. 

8.  Gray  v.  Brignardello,  i  Wall.  (U. 
Neiv  Hampshire.  —  Hall  v.  Brown.  39     S.)  627;    Limerick's    Petition,    18  Me. 


N.  H.  198. 

New  York.  —  Chichester  v.  Cande,  3 
Cow.  (N.  Y.)  39,  15  Am.  Dec.  238:  Ful- 
ton V.  Fulton,  (Supm.  Ct.  Spec.  T.)  8 
Abb.  N.  Cas.  (N.  Y.)  210. 

North  Carolina.  —  McDowell  v.  Mc- 
Dowell, 92  N.  Car.  227. 

Ohio.  —  Ladd   v.  State,   5  Ohio  Cir. 


183;  Cassidy  v.  Woodward,  77  Iowa 
355;  Garrison  v.  People,  6  Neb.  274; 
Gibson  v.  Chouteau.  45  Mo.  171;  Fet- 
ters V.  Baird,  72  Mo.  389.  See  also 
Kansas  City,  etc.,  R.  Co.  v.  Tontz,  29 
Kan.  460. 

The  Entire  Purpose  of  Allowing  the 
Ifano  pro  Tnno  Entry  of  orders  or  judg- 


Ct.  276,  3  Ohio  Cir.  Dec.  137;  Hammer    ments  is  to  supply  matters  of  evidence, 


V.  McConnel,  2  Ohio  31;  Ludlow  v. 
Johnston,  3  Ohio  553;  Benedict  v. 
State,  44  Ohio  St.  679. 

Texas,  —  Whittaker  v.   Gee,  63  Tex. 

435. 

IVashington,  —  Hale     v.      Finch,      i 

Wash.  Ter.  517. 

United  States. — Gray  v.  Brignar- 
dello, I  Wall.  (U.S.)  627. 

England.  —  Hodges  v.  Templer,  6 
Mod.  191. 

A  judgment  actually  rendered,  but 
not  entered  on  the  record  because  of 
the  neglect  of  the  court  or  the  neglect 
or  misprision  of  the  clerk,  may  be  en- 
tered nunc  pro  tunc  after   the  expira- 


and  the  failure  of  the  court  to  act  will 
not  authorize  such  entry.  Adams  v, 
Higgins,  23  Fla.  13;  Garrison  v. 
People,  6  Neb.  274. 

Entire  (hnieeion  of  Conrt.  —  An  order 
or  judgment  made  or  rendered  at  a 
former  term,  but  not  entered  of  record, 
may  be  entered  nunc  pro  tunc  at  a  sub- 
sequent term;  but  where  the  court  has 
wholly  omitted  to  make  an  order  which 
it  might  or  ought  to  have  made,  it  can- 
not afterwards  be  entered  nunc  pro 
tunc.     Hyde  v.  Curling,  10  Mo.  359. 

4.  Ludlow  V.  Johnston,  3  Ohio  553; 
Tompkins  v.  Clackamas  County,  ix 
Oregon  364. 
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not  be  allowed  where  they  will  prejudice  the  rights  of  third  parties 
who  are  without  notice  of  the  original  rendition  of  the  judgment.* 

Entry  on  Conditions  Szproisod  or  Implied.  —  As  a  general  thing,  the 
entry  of  a  judgment  nunc  pro  tunc  will  be  made  only  on  such 
conditions,  expressed  or  implied,  as  will  preserve  the  rights  of 
third  persons  having  no  notice.* 

(5)  Entry  as  Affected  by  Termination  of  Jurisdiction.  —  It  has 
been  held  that  a  judgment  may  not  be  entered  nunc  pro  tunc 
where  the  jurisdiction  of  the  court  has  ceased.' 

1.  Alabama,  —  Acklen  v,  Acklen,  45  Third  Porsons  Bonnd  in  Abeenoo  of  Bn* 

Ala.  609.  pejior  Equities.  —  All  persons  aie  bound 

Georgia,  —  Perdue   v,   Bradshaw,  18  by  the  entry  of  a  nunc  pro  tunc  judg- 

Ga.  287.  ment,  and  their  rights  are  to  be  deter- 

Illinois.  —  Shirley  v,  Phillips,  17  111.  mined  as  if  said  judgment  had  been  at 

471.  first  entered  and  signed,    unless  they 

Indiana,  —  Leonard    v.    Broughton,  have    some    superior   or   intervening 

120  Ind.  536, 16  Am.  St.  Rep.  347.  equities  in  their  behalf.      Leonard   v, 

Iowa,  —  Miller  v.  Wolf.  63  Iowa  233.  Broughton,  120  Ind.  536. 

Xansas, — Small  v,  Douthitt,  I  Kan.  2.  Alabama, — Acklen  v,  Acklen,  45 

335.  Ala.  609. 

Kentucky,  —  Graham  v,  Lynn,  4  B.  Florida,  —  Jordan  v.   Petty,   5    Fla. 

Mon.  (Ky.)  i8,  39  Am.  Dec  493.  326. 

Massachusetts, — Tapley  v.  Goodsell,  Illinois,  —  McCormick    v,    Wheeler, 

122  Mass.  176.  36  111.  114. 

Michigan,  —  Ninde     v,     Clark,     62  Indiana,  —  Urbanski    v,   Manns,   87 

Mich.  124,  4  Am.  St.  Rep.  823.  Ind.  585. 

Missouri,  —  Koch   v,    Atlantic,  etc.,  Kansas,  —  Small  v,  Douthitt,  I  Kan. 

R.  Co.,  77  Mo.  354.  335. 

Montana,  —  Harvey  v,   Whitlach,    I  Kentucky, — Graham  v,  Lynn,  4  B. 

Mont.    713;    Parrott  v,   McDevitt,   14  Mon.  (Ky.)  18. 

Mont.  206.  New    York,  —  Vroom   v,    Ditmas.   5 

New    York.  —  Newburgh     Bank    v,  Paige  (N.  Y.)  528. 

Seymour,  14  Johns.  (N.  Y.)  219;  Vroom  Pennsylvania,  —  Smith   v.   Hood,   25 

V.  Ditmas,  5  Paige  (N.  Y.)  528.  Pa.  St,  218. 

Pennsylvania,  —Smith  v.  Hood,  25  South  Carolina,  —  Galpin  v,  Fish- 
Pa.  St.  218,  64  Am.  Dec.  692;  Murray  burne,  3  McCord  L.  (S.  Car.)  22,  15 
V,  Cooper.  6  S.  &  R.  (Pa.)  126.  Am.  Dec.  614. 

South    Carolina, — Galpin     v.    Fish-  Washington,  —  Hays    v.     Miller,     i 

burne.   3   McCord  L.  (S.  Car.)  22,  15  Wash.  Ter.  143. 

Am.  Dec.  614.  Third  parties  affected  should  have 

Washington,  —  Hays    v.    Miller,     i  notice  of  the  application.     Koch  v,  At- 

Wash.  Ter.  143.  laniic,  etc.,  R.  Co.,  77  Mo.  354. 

England.  —  Hemming  v,  Batchelor,  8.  Ludlow  v,  Johnston,  3  Ohio  577^ 

23  W.  R.  398,  33  L.  T.  N.  S.  16,  44  L.  the  court  saying:    **  There  is,  to  my 

J.  Exch   54.  mind,  an  insuperable  objection  to  giv- 

Leave  to  enter  up  a  judgment  nunc  ing  this  order  the  effect  wished  for  by 

pro  tunc  after  the  year  and  day  will  not  the  defendants.    This  is  strictly  a  ques- 

be  granted  unless  the  court  is  satisfied  tion  of  power.     Had  the  Court  of  Com- 

that  there  was  some  good  reason  for  mon  Pleas  power  —  had  they  jurisdic- 

the  delay,  and  that  the  rights  of  others  tion   to  make   the  order  in   question? 

will  not  be  affected.     Galpin  v.  Fish-  Could  they  in  any  shape  act  upon  the 

burne,  3  McCord  L.  (S.  Car.)  22.  subject-matter?      It    is  not  sufficient 

After  a   verdict   has  been  rendered  that  they  might  once  have  had  jups- 

and  the  clerk  has  failed  to  enter  judg-  diction,  that  they  might  have  had  it  in 

ment  thereon  at  the  proper  term,  the  May  for  instance,  but  the  jurisdiction 

court  can  enter  a  judgment  nunc  pro  must  still  remain  when  the  act  is  done. 

tunc  at  any   succeeding  term,    if  the  Turn  whatever  way  we  can,  view  the 

rights  of  third  parties  are  not  affected,  question  in   whatever  position  it  has 

Harvey  v,  Whitlach,  i  Mont.  713.  been  or  can  be  presented,  still  the  fact 
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b.  Basis  of  Entry  —  ( l )  Evidence  of  Rendition  —  Necessity  for.  — 
In  order  that  a  judgment  be  entered  nunc  pro  tunc  it  is  absolutely 
necessary  that  there  be  evidence  that  a  judgment  was  actually 
rendered.^ 

Evid«noe  Should  Be  in  Writing.  —  Although,   according   to   a   few 

decisions,  it  would  seem  that  parol  evidence  of  the  fact  of 
rendition  will  suffice,*  the  great  weight  of  authority  is  to  the 

effect  that  in  order  to  authorize  a  nunc  pro  tunc  entry  of  a  judg- 
ment there  must  be  record  evidence  of  some  kind  of  the  fact  of 
its  rendition.* 

remains,  aad  is  proved  by  the  record  correction  after  the  term  at  which 
itself,  that  the  order  was  actually  the  original  judgment  was  rendered 
made  in  August.  The  court,  it  is  true,  should  be  made  with  caution  and  only 
attempt  to  give  it  effect  by  directing  on  satisfactory  evidence.  See  also 
that  it  shall  *  be  considered  as  of  May.'  Eakin  v,  McCraith,  2  Wash.  Ter.  112. 
But  this  adds  nothing  to  its  validity  In  Shea  v.  Mabry,  i  Lea  (Tenn.)  319, 
unless,  when  the  direction  is  given,  the  it  was  held  that  a  nunc  pro  tunc  order 
jurisdiction  remains  as  it  was  at  the  or  decree  ought  not  to  be  entered  ex- 
time  from  which  the  order  is  directed  cept  upon  the  clearest  evidence,  such 
to  be  considered.  When  jurisdiction  as  the  recollection  of  the  presiding 
over  any  particular  subject  is  with-  judge,  or  some  memorandum  by  him 
drawn  from  a  court,  the  effect  is  the  or  the  clerk,  or  perhaps  a  solicitor  un- 
same,  as  to  that  subject,  as  if  the  court  der  his  order,  or  the  agreement  of 
itself  was  abolished.     It  will  hardly  be  counsel. 

contended    that  a  nunc  pro  tunc  entry  8.  Alabama.  —  Metcalfe.  Metcalf,  19 

could  have  been  made  by  the  direction  Ala.  319,  54  Am.  Dec.  190;  Draugban 

of    those    who    once    constituted    the  v.   Tombeckbee   Bank,  i  Stew.  (Ala.) 

Court  of  Probate,  or  Orphans*  Court,  66,  18  Am.  Dec.  38,  Herring  7*.  Cherry, 

subsequent    to    the   Judiciary    Act  of  75  Ala.  376;  Harris  i/.  Bradford,  4  Ala. 

1803,  which  'abolished'  those  courts,  214;  Hudson  v.  Hudson,  20  Ala.  364, 

which     would     be    of    any    validity.  56  Am.  Dec.  200;  Yongei/.  Broxson,  23 

Neither  can  a  court,  after  any  particu-  Ala.  684;  State  v.  Mobile,  24  Ala.  701. 

lar  jurisdiction  has    been    withdrawn  California.  —  Hegeler    v.    Henc'kell, 

from  them,  by  a  similar  entry  correct  27  Cal.  491;  Swain  v.  Naglee,  19  Cal. 

any  mistake  or  error  which  may  have  127;  Matter  of  Cook,   77  Cal.   220,  11 

been  committed  while  they  possessed  Am.  St.  Rep.  267. 

the    jurisdiction,    although    the  same  Georgia.  —  Robertson    v.    Pharr,    56 

court  continues  in  existence,  and  pos-  Ga.  245. 

Besses  jurisdiction  over  other  subjects.  Illinois.  —  Tynan  v.  Weinhard,   153 

To  decide  differently  would  be  to  adopt  III.  598. 

a  principle  by  which  a  court  would  be  Indiana,  —  Perkins  v.  Hayward,  132 

enabled   to  retain  a  jurisdiction  once  Ind.  95. 

possessed,  and  exercise  that  jurisdic-  Iowa.  —  Cadwell    v.    Dullaghan,    74 

tion  contrary  to  the  will  of  the  legisla-  Iowa  239. 

tare,  merely  by  malnng  nunc  pro  tunc  Kansas.  — Aydelotte  v.   Brittain,   29 

entries.       Such   a  principle   must    be  Kan.  98. 

fraught  with  infinite  mischief."  Mississippi.  —  Shackelford    v.   Levy, 

1.  Yonge   V.   Broxson,   23  Ala.  684;  63  Miss.  125. 

Tynan  v.  Weinhard,  153  111.  598;  Geb-  Missouri.  —  Fletcher  v.  Coombs,  58 

bie  V.  Mooney.  121  111.  255;  Perkins  v.  Mo.  430;  Hyde  v.  Curling,  10  Mo.  359; 

Hayward,    132    Ind.   95;    Aydelotte  v.  Witten  v.  Robison,   31   Mo.  App.  525; 

Brittain,   29  Kan.  98;    Parrott  v.  Mc-  Gibson  v.  Chouteau,  45  Mo.  171,  100 

Deviit,  14  Mont.  207.     See  also  cases  Am.  Dec.  366;  Hansbrough  v.  Fudge, 

cited  in  two  succeeding  notes.  80  Mo.  307. 

2.  Bobo  V.  State,  40  Ark.  224,  where-  Tennessee. —  Carter  v.  McBroom,  85 
in  it  was  held  that  parol  evidence  of  a  Tenn.  377. 

judgment  which  was  omitted  from  the  Texas.  —  Camoron  v.  Thurmond,  56 

record  is  sufficient  to  authorize  a  nunc  Tex.  22. 

pro    tunc    judgment,    but    that    such  In  Witten  v.  Robison,  31   Mo.  App. 
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(2)  Evideiue  of  Nature  of  Judgment  and  Relief  Afforded  — 

(a)  Written  Evidenoe.  —  According  to  numerous  decisions  it  would 
seem  that,  in  order  to  authorize  a  nunc  pro  tunc  entry  of  judg- 
ment, record  evidence  is  necessary,  not  alone  of  its  rendition,  but 

also  of  the  character  and  terms  of  the  judgment.*  Entry  must 
be  based  on  the  judge's  minutes,  or  the  clerk's  entries,  or  on 

some  paper  on  file  in  the  case.  It  cannot  be  made  merely  upon 
the  judge's  recollection  of  what  took  place  at  the  trial,  or  upon 
outside  evidence.* 

525,    the    court    said:      "Under    the  1»  Alabama.  —  Perkins    v.    Perkins, 

established  rule  in  force  in  this  state,  27   Ala.  479;  Hudson   v,    Hudson.   20 

whatever  the  rule  on  the  subject  may  Ala.  364,  56  Am.  Dec.  200;  Mclcalf  r. 

be  elsewhere,  to  justify  the  court  in  Metcalf,  19  Ala.  319   54  Am.  Dec.  190; 

directing  the  entry  of   the  judgment  Yonge  v,  Broxson,  23  Ala.  684;  Ex  p. 

nunc  pro  tunc f  it  was  essential  for  the  Jones,   61   Ala.  399;  Ex  p.  Gilmer.  64 

records    of    the    court    to    show    two  Ala.  234;  Lilly  v.  Larkin.  66  Ala.  122; 

things:  (i)  that  the  court  had  rendered  Herring  v.  Cherry.  75  Ala.  376;  Kenap 

a  judgment  in  this  case  at  the  October  v.  Lyon,  76  Ala.  212;  Farmer  v.  Wil- 

term,  1883;  (2)  that  the  judgment  ren-  son,  34  Ala.  75;  Harris  v,  Bradford,  4 

dered  was  the  judgment  the  entry  of  Ala.  214;  Glass  v.  Glass.  24  Ala.  468; 

which  was  directed.     It  is  not  neces-  Dickens  z^.  Bush,  23  Ala.  849;  Draughan 

sary    that    the    records  of    the  court  r.  Tombeckbee  Bank,  i  Stew.  (Ala.)  66. 

should  show,   in  order  to  enable  it  to  California,  —  Swain    v.    Naglee,    19 

direct  a  judgment  nunc  pro  tunc,  in  ex-  Cal.  127;  Hegcler  v.  Henckeli,  27  Cal. 

press  terms  that  such  judgment  had  491. 

been  rendered.     If  the  facts  shown  by  Florida,  —  Adams  v.  Re  Qua,  22  Fla. 

the  records  are  such  as  to  reasonably  250. 

and   fairly  carry   conviction    that  the  Georgia.  —  Short  v.  Kellogg,  10  Ga. 

judgment  was  in  fact  rendered,  that  is  180. 

sufficient."  Illinois.  —  Conghran  v.  Gutcheus,  18 

Entriei    on    Motion    Docket.— "The  111.   390;    Cairo,  etc.,  R.  Co.  v.  Hol- 

motion  docket  is  a  book  of  the  court  brook,  72  111.  419;  Gebbie  v.  Mooney, 

required  bylaw  to  be  kept  by  the  clerk.  121  111.  255. 

and  the  entries  and    proceedings  ap-  Kentucky.  —  Raymond   v.    Smith,    i 

pearing  upon  it  as  of  a  particular  term  Met.  (Ky.)  65,  71  Am.  Dec.  458«     See 

may  properly  be  looked  to  as  showing  also  Wade  v.  Bryant,  (Ky.   1888)  7  S. 

the  orders  taken  by  the  court  in  rela-  W.  Rep.  397. 

tion   to  the  case  at  that  term,  and  to  Louisiana.  —  Ferguson  v.  Millaudon, 

show   that   there   was   no   discontinu-  12  La.  Ann.  348. 

ance.      They  are,  also,  sufficient  evi-  Mississippi.  —  Shackelford   v.   Levy, 

dence  of  what  was  done  at  a  previous  63  Miss.  125. 

term  to  authorize  the  court  to  enter  a  Missouii.  —  Hyde  v.  Curling,  10  Mo. 

judgment  nunc  pro  tunc  at   a   subse-  359;  Gibson  v.  Chouteau,  45  Mo.   171, 

quent  one,  if  ihey  show  that  the  court  100  Am.  Dec.  366;  Fletcher  z/.  Coombs, 

had    ordered    a   particular    judgment  58  Mo.  430;  Atkinson  v.  Atchison,  etc., 

which  the  clerk   omitted    to    enter."  R.  Co.,  81  Mo.  50;  Blize  v.  Castlio,  8 

Yonge  x\  Broxson,  23  Ala.  684.  Mo.  App.  290;  Mead  v.  Brown,  65  Mo. 

Written  Opinion  of  Frefiding  Judge.  —  552:    Gamble    v.   Daugherty,   71   Mo. 

The  written  opinion  of  the  presiding  599;  Farley  v.  Cammann,  43  Mo.  App. 

judge,    when  the    circuit  judges  were  168. 

required  to  file  their  opinions  in  writ-  Montana.  —  Parrott  v,  McDevitt,  14 

ing.    was    sufficient    to  authorize   the  Mont.  207. 

rendition  of  a  judgment  nunc  pro  tunc  Ohio.  —  Ludlow  v.  Johnston,  3  Ohio 

at  any  subsequent  stage  of  the  proceed  553,  17  Am.  Dec.  609;  Ladd  v.  State,  5 

ings;    and   if    it   recited    the    fact    of  Ohio  Cir.   Ct.   276,   3   Ohio  Cir.  Dec. 

the  defendant's  appearance,  it  would  137. 

be  sufficient  to  sustain  the  judgment  Texas. — Burnett  v.   State,   14  Tex. 

without    service  of  process.     Slate  v.  455,  65  Am.  Dec.  131. 

Mobile.  24  Ala.  701.  2.  Schoonover  v.  Reed.  65  Ind.  313; 
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(b)  Parol  Evidenoe.  —  According  to  other  decisions,  however,  while 
the  proof  of  rendition  must  be  absolute  and  definite  from  the 
record,"  it  would  seem  that,  when  this  is  shown,  the  terms  and 
conditions  of  the  judgment  may  be  established  by  competent 
parol  evidence.* 

(3)  Presumption  as  to  Evidence,  —  The  presumption  is  that  a 
judgment  entered  nunc  pro  tunc  at  a  subsequent  term  was  based 
upon  competent  evidence.  Where,  however,  the  facts  appear, 
the  action  of  the  court  may  be  reviewed  on  appeal.' 

c.  Proceedings    to   Obtain   Entry   Nunc  pro  Tunc  — 

(i)  Nature  of  Proceedings,  —  In  proceedings  to  obtain  entry  of  a 
judgment  nunc  pro  tunCy  no  pleadings  are  required,  nor  can  the 
sufficiency  of  a  motion  for  this  purpose  be  tested  by  demurrer  on 
motion  to  strike  out.^ 

(2)  On  Court's  Own  Motion,  —  The  entry  of  a  judgment  nunc 
pro  tunc  may  be  ordered  by  the  court  upon  its  own  motion  and 
without  notice.* 

Nye  V,  Lewis,  65  Ind.  326;  Belkin  v.  its  immediate  officers.  Waldo  v.  Beck- 
Rhodes,  76  Mo.  643;  Blize  V.  CasClio,  8  with,  i  N.  Mex.  97;  Secou  v.  Leroux, 
Mo.  App.  2qo;  Gamble  v.  Daugherly,  i  N.  Mex.  388. 

71    Mo.    599:    Atkinson   v.   Atchison,  Bench  Kotef  of  Judge.  —  The  proper 

etc.,  R.  Co.,  81  Mo.  50.  judgment  may  be  entered  by  order  of 

ninstrations  of  Siiffident  Becord  Svi-  the  court  at  a  subsequent  term,  when 

dence.  —  The  pleadings,  the  minutes  of  all  the  necessary  data  are  shown  by 

the  court,  and  the  verdict  in  an  action  the  judge's  bench  notes.     Kuehlthan 

are  sufficient  record  evidence  to  sustain  v.  State,  92  Ala.  91. 

the  action  of  a  court  in  ordering  an  1.  Camoron  p.  1  hurmond,  56  Tex.  22. 

entry  of   a   judgment  nunc  pro  tunc^  2.  Camoron   v.   Thurmond,  56  Tex. 

although  more  than  six  months  have  22;     Johnson    v.    Roe,    27     Ga.    555; 

elapsed  from  the  rendition  of  the  ver-  Aydelotte  v.  Brittain,  29  Kan.  98.     See 

diet.       Marshall    v,    Taylor,    97   Cal.  also  State  v.  McAlpin.  4  I  red.  L.  (N. 

422.  Car.)   140;    Davis  v.   Shaver,   Phil.  L. 

Entry  nunc  pro  tunc  may  be  made  (N.  Car.)  18. 

upon  memoranda  by  the  clerk  in  his  **  If  the  character  of  the  judgment 

issue  docket,  or  upon  a  special  finding  delivered   is   to   be  so  established  by 

of  facts  by  the  court  in  the  cause,  with  evidence  outside  the  record,  the  tcsti- 

his  conclusions  of  law  thereon.     Chis-  mony  should  be  as  full  and  ample  and 

som  V,  Barbour,  100  Ind.  i,  wherein  with   all   the  sanctions    necessary    to 

the  court  said:     "  Without  extending  establish  any  other  fact.'*     Camoron  r. 

this  opinion  by  elaboration,  we  think  Thurmond,  56  Tex.  22. 

that  the  special   finding  of  facts,  and  8.  Belkin    v.    Rhodes,    76   Mo.   643, 

the  conclusions  of  law  made  thereon  where   the   court   said:     **  It   may   be 

by  the  court,  and  the  note  made  by  the  conceded,  also,  that  when  a  judgment 

clerk   in   a   docket  which  the  law  re-  is  entered  up  nunc  pro  tunc  by  order  of 

quires  him    to   keep  (Rev.  Stat.  1881,  the  court,  the  presumption  should  be 

^402)  without  reference  to  the  affidavit  (in    the   absence   of  any   facts  shown 

of  Judge  Hines  that  he  rendered  and  to  the  contrary)  in  favor  of  the  action 

announced  the  judgment,  are  sufficient  of  the  court  and  that  it  was  based  on 

to  authorize   the   court   to  order    the  competent    and     sufficient     evidence. 

nunc  pro  tunc  entry."  Yet  where  the  facts  fully  appear  upon 

Facta    Ascertained    from    BecordB  and  which  such  entries    are    based,    this 

Immediate  Offloera  of  Gonrt.  —  According  court  will  judge  of  their  competency 

to  some  decisions,  the  facts  upon  which  and  sufficiency  and  review   any  error 

to  base  an  order  for  an  act  to  be  done  that  may  appear  to  have  been  made." 

nunc  pro  tunc  should    be   ascertained  4.  Urbanski  v,  Manns,  87  Ind.  585. 

from  the  records  of  the  court  and  from  5.  Crim  v,  Kessing,  89  Cal.  478. 
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(3)  The  Application, — The  entry  of  judgment  nunc  pro  tunc 
may  be  directed  by  the  court  upon  application  made  to  it  for 
such  entry.* 

Who  May  Apply.  —  The  application  may  be  made  at  the  instance 
of  any  party  interested.^ 

Time  of  Applieation.  —  Since,  as  has  been  seen,'  the  exercise  of  the 
court's  power  to  direct  the  entry  of  a  judgment  or  order  nunc 
pro  tunc  is  not  barred  by  lapse  of  time,  it  follows  that  the  right 
to  apply  for  such  entry  will  not  be  thus  barred.* 

Form  of  Applioation.  —  As  a  general  rule,  it  would  seem  that  the 
application  for  the  entry  of  a  judgment  nunc  pro  tunc  should  be 
in  the  form  of  a  motion  to  that  effect.* 

Kotloe  of  Applieation.  —  The  decisions  differ  as  to  the  necessity  of 
notice  by  the  moving  part)',  to  his  opponent,  of  his  application 
for  the  entry  of  judgment  nunc  pro  tunCy  but  according  to  the 
weight  of  authority  it  would  seem  that  notice  is  unnecessary 
where  such  entry  is  based  entirely  upon  the  record.®     Where, 

1.  Crim   V.    Kessing.    8g    Cal.    478;  ment,  and  the  delay  in  rendering  it 

Matter  of  Cook,  77  Cal.  220.  was  chargeable    to   the   court.     What 

8.  Matter  of  Cook,  77  Cal.  220,  11  the    rule    would   have   been   had   the 

Am.  St.  Rep.  267;  Crim  v,  Kessing,  89  rights  of  innocent  third  parties  inter- 

Cal.  478;  Reid  v,  Morton,  119  III.  iiS;  vened,  we  are  not  required  (o  deter. 

Douglas  County  Road  Co.  v.  Douglas  mine.     As  between  the  parlies  now  in 

County,  5  Oregon  406.  court,  this  action  may  be  treated  as 

Entry  at  Bequest  of  One  Not  a  Party.  —  having  been  pending  since  the  confes- 

After  the  rendition  of  a  judgment  it  is  sion   of  judgment  was  61ed,  and  the 

the  duty  of  the  clerk  to  enter  it,  and  right  of  the  plaintiffs  to  the  relief  de- 

the  fact  that  the  entry  was  made  at  the  manded  is  not  barred.*'     See  also  to 

request  of  a  person  not  a  party  is  im-  the  same  effect  Chissom  v,  Barbour, 

material.     Matter   of    Cook,    77   Cal.  100  Ind.  t. 

220.  6.  California. — Crim  i^.  Kesstng,  89 

3.  See  supra^  III.  2.   Pozver  of  Court.  Cal.  478;  Matter  of  Cook,  77  Cal.  220. 

4.  In  Risser  v.  Martin,  86  Iowa  392,  Illinois,  —  Reid  v.  Morton,    119   111. 
the  court  said:     '*  It  is  said  the  right  118. 

of  the  plaintiffs  to  judgment  against  Indiana,  —  Urbanski    v.    Manns,   87 

the  appellant  is  barred  by  the  statute  Ind.  585. 

of  limitations.     It  was  held  in  Fuller  Kansas,  —  Aydelotte  v,  Brittain,  29 

r.  Stebbins,  49  Iowa376,  that  a  motion  Kan.  98. 

for  judgment  nunc  pro  tunc  was  not  Massachusetts.  —  King  v,    Burnham, 

governed  by  section  3156  of  the  code,  129  Mass.  59S. 

and  that  courts  possess  the  inherent  Minnesota.  —  Berthold    v.    Fox,    21 

right  to  enter  such  judgments,  the  ex-  Minn.  51. 

ercise  of  which  is  not  barred  by  the  Missouri.  —  Koch  v.  Atlantic,    etc., 

lapse  of  lime.     Such  appears  to  be  the  R.  Co.,  77  Mo.  354. 

feneral  rule.     Freeman  on  Judgments.  6.  Alabama. — Nabers  ;•.  Meredith.  67 

56.     It   may   be  conceded   that   the  Ala.  333;  Glass  v.  Glass,  24  Ala.  468^ 

affidavit  filed  in  support  of  the  motion  Clemens  v.  Judson,  Minor  CAla.)  395; 

under  consideration  fails  to  show  dili-  Allen  v.  Bradford,  3  Ala.  281. 

gence  on  the  part  of  the  plaintiffs  to  Arkansas.  —  Portis    v,     Talbot,     33 

discover  the  true  condition  of  the  rec-  Ark.  218. 

ord;    but  we  are  of  the  opinion  that  California.  —  Matter  of  Cook,  77  Cal. 

they  were  not  required  to  show  dili-  220;  Crim  v.  Kessing,  89  Cal.  478. 

gence.     Nothing  shown  in  the  record  Mississippi.  —  Stokes  v.  Shannon,  55 

imposed    that     burden     upon     them.  Miss.  583. 

They  had  done  what  the  law  required  New   York.  —  Long  v,  Stafford,    103 

at  their  hands  to  entitle  them  to  judg-  N.  Y.  274. 
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however,  such  entry  must  be  based,  in  part  at  least,  upon  other 
than  record  evidence,  notice  of  the  motion  should  be  given  to 
the  adverse  party.* 

d.  Effect  of  Nunc  pro  Tunc  Entry.  —  When  the  entry  of 
a  judgment  is  made  nunc  pro  tunc,  it  is  made  as  of  the  time  when 
the  proceedings  of  the  court  actually  took  place,  and  becomes  a 
part  of  the  record  as  of  that  date,  the  same  as  if  entered  then.* 

IV.  Judgment  Eoll  —  1.  Definition.  —  The  file  comprising  the 
papers  necessary  to  support  the  judgment,  when  attached  in 
order,  is  called  the  judgment  roll.'  Although  changed  in  some 
particulars  from  its  common-law  form,  the  judgment  roll,  or  an 
equivalent  therefor,  is  still  essential  in  the  various  states  of  the 
Union,  and  the  time  and  manner  of  making  it  up  and  its  requi- 
sites are,  as  a  rule,  expressly  prescribed  by  statute.* 

2.  Heoessity  ol  —  The  filing  of  a  judgment  roll  in  the  manner 
prescribed  by  law  is  an  indispensable  essential  to  the  docketing 
of  the  judgment.* 

1.  Weed  V.  Weed,  25  Conn.  337;  of  showing  a  judgment.  The  process. 
King  V.  Burnham,  129  Mass.  598;  pleadings,  proceedings,  entry  of  ver- 
Berthold  v.  Fox,  21  Minn.  51;  Koch  v,  diet,  and  final  judgment,  forming  the 
Atlantic,  etc.,  R.  Co.,  77  Mo.  354;  Hill  complete  judgment  record,  or  a  copy 
V.  Hoover,  5  Wis.  386.  thereof  certified  to  be  such  record,  and 

2.  Bush  V.  Bush,  46  Ind.  70;  Chis-  the  whole  thereof,  should  be  produced, 
som  v.  Barbour,  100  Ind.   i;    Graham  Stark  v,  Billings,  15  Fla.  318. 

V,  Lynn,  4  B.  Mon.  (Ky.)  17;  Tapley  BepresentatiYeBtatnte.  — '' The  clerk. 

V.  Goodsell,  122  Mass.  176;  Ludlow  v,  upon    entering  final   judgment,    must 

Johnston,    3     Ohio    553;    Burnett    c  immediately     file    the  judgment   roll; 

State,  14  Tex.  455.  which    must     consist,    except     where 

8.  Anderson's  L.  Diet.,  tit.  Roll.  special   provision    is   otherwise    made 

**  The  judgment  roll  is  a  parchment  by   law,  of  the   following  papers:  the 

roll  upon  which  all  proceedings  in  the  summons;    the    pleadings,   or    copies 

cause  up  lo  the  issue  and  the  award  thereof;    the  final  judgment,  and   the 

of  venire  inclusive,  together  with  the  interlocutory     judgment     if    any,    or 

judgment  which  the  court  has  awarded  copies  thereof;  and  each  paper  on  file, 

in   the  cause,  are  entered.     This  roll,  or  a  copy  thereof,  and  a  copy  of  each 

when  thus  made  up,   is  deposited  in  order  which   in  any  way  involves  the 

the  treasury  of  the  court,  in  order  that  merits  or  necessarily  affects  thj  judg- 

it  may  be  kept  with  safety  and  integ-  mcnt.     If  judgment  is  taken   by   de- 

rity.     In  practice,  the  making  up  and  fault,   the   judgment    roll    must    also 

depositing  the  judgment  roll  is  gen-  contain  the  papers  required  to  be  filed, 

erally  neglected,  unless  in  cases  where  upon   so    taking  judgment,   or    upon 

it  becomes  absolutely  necessary  to  do  making  application  therefor;  together 

so;    as   when,   for  instance,   it  is  re-  with  any    report,    decision,  or  writ  of 

quired  to  give  the  proceedings  in  the  inquiry,  and  return  thereto.     If  judg- 

cause  in  evidence  in  some  other  action,  ment  is  taken  after  a  trial,  the  judg- 

for  in  such  case  the  judgment  roll,  or  ment   roll   must    contain   the   verdict, 

an  examined  copy  thereof,  is  the  only  report,  or  decision;   each  offer,  if  any, 

evidence  of  them  that  will  be  admit-  made  as  prescribed  in  this  act;  ani  the 

ted."    Abbott's  L.  Diet.  exceptions  or  case  then  on  file."    Code 

4.  See   the  statutes  of  the   various  Civ.  Pro.  N.  Y.,  §  1237. 

states.  5.  Rockwood  v.  Davenport,  37  Minn. 

Copies  of   Detached  Papon,  severally  533;  Blashfield   v.  Smith,  27  Hun  (N. 

certified  to  be  copies  of  papers  filed,  Y.)  114;  De  Agreda  v.  Mantel,  (N.  Y. 

and  of  minutes  of  the  court,  purport-  Super.  Ct.  Spec.  T.)  1  Abb.  Pr.  (N.  Y.) 

ing .  to    pertain   to  a  cause,   are    not  130. 

proper  evidence  of  the  proceedings  and  Execution  on  Judgment  Docketed  With- 

judgment  when  offered  for  the  purpose  oat  Judgment  Eoli  Set  Aside.  —  In  Blach- 
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3.  Time  of  Kaking  and  Filing.  —  It  is  usually  provided  by 
statute  that  the  clerk  shall  make  up  the  judgment  roll  imme- 
diately after  the  entry  of  the  judgment.* 

field  V.  Smith,  27  Hun  (N.  Y.)  114,  it  stantial  rigfhcs  of  the  plaintiffs  were  not 

was   held   that   when   a  judgment   is  impaired,    but  the    way    was  open  to 

docketed,    upon  the  decision  or  order  them  lu  proceed  as  if  no  paper  purport- 

for  judgment,  without  any  judgment  ing   to   be   a  judgment  roll  had  been 

roll  having  been  made  up  and  filed,  the  filed,  or  any  other  proceeding   taken 

court  will  set  aside  an  execution  there-  after  the  entry  of  the  decision  by  the 

after  issued  upon  the  judgment  dockcL,  Supreme  Court.     They  had   no  clear 

unless    the    defect    be    cured    and    a  legal  right  to  require  a  paper  by  which 

proper    judgment    roll    be    made    up  their  legal  rights  were  not  aflected  to 

within  a  reasonable  time.     The  court  be  taken  from  the  files  of  the  court, 

said:     **  There  was  no  such  judgment  Whether  it  should  be  removed  from  or 

roll  as   the    law   requires.     The   code  remain  in  the  pigeonholes  of  the  clerk 

makes  it  the  duty  of  the  clerk  to  make  was  discretionary  with  the  court  below, 

up  the  judgment  roll.     Practically  it  Genesee  Bank  z/.  Spencer,  18  N.  Y.  150; 

is  rarely  or  never  made  up  unless  by  Fooie  ?'.  Laihrop,  41  N.  Y.  358;  Ives  v, 

.the  attorney  of  the  successful  party.  Memphis,  etc.,  R.  Co.,  58   N.  Y,  630. 

It  should  always  be  made  up   before  If  the  roll   was  not  in   due  form,  or 

the  judgment  should  be  docketed  by  the  filing  thereof  was  for  any  reason 

the  clerk.     The  docket  should  be  sus-  irregular,  the  granting  or  refusing  the 

tained  by  the  judgment  roll.     Perhaps  application  was  discretionary,  and  the 

in  this  case  the  court  should  not  hold  order  was  not  appealable.     It  affected 

the  docket  \oid  or  the  execution  issued  merely  the  mode  of  procedure,  which 

upon  it;  but  a  proper  conduct  of  judi-  in  all  cases  is  within  the  control  of  the 

cial  proceedings  requires  such  irregu-  court  of  o'-iginal  jurisdiction.     Arthur 

larities  or  defects  to  be   corrected    by  v.  Griswold,  55  N.  Y.  400.'* 

the  party  in  fault.     Executions  should  1.  Rockwood  v,  Davenport,  37  Minn, 

be   sustained   by   the   judgment    roll.  533;  Macomber  v.  New  York,  (N.   Y. 

Where,  by   carelessness    or    inadvert-  Super.  Ct.)  17  Abb.    Pr.   (N.    Y.)   35; 

cnce,  the  roll  has  not  been  made  up,  Townshend  v.  Wesson,  4  Duer(N.  Y.) 

the  court  should  set  aside  the  execution  342;  Cotes  v.  Smith,  (Supm.  Ct.  Gen. 

unless  the  defect  be  supplied  within  a  T.)  29  How.  Pr.  (N.  Y.)  326;  Schcnec- 

reasonable  time."  tady,  etc.,  Plank  Road  Co.  v.  Thatcher, 

Review  of  Motion  to  Set  Aside  Judg-  (Supm.  Ct.   Spec.  T.)  6  liow.  Pr.  (N. 

ment   for    Omission   to    File  BoU.  —  In  Y.)  226. 

Whitney  v.  Townsend,  67  N.  Y.  40,  it  The  California  Code  of  Civil  Proced* 

was  held  that  an  order  denying  a  mo-  ure  does  not  provide  for  a  judgment 

tion  to  set  aside  a  judgment  because  roll  until  final  judgment  has  been  en> 

of  failure  to  file  a  proper  judgment  roll  tered.     Emeric   v.   Alvarado,   64   Cal. 

is   not  reviewable  on   appeal,  on    the  529. 

ground  that  if  what  was  done  amounts  Sequence  of  Clerk's  Act.  —  The  acts  of 

to  a  legal  nullity,  no  substantial  rights  the  clerk  upon  the  rendition  of  a  judg- 

of  the  defendant  are  impaired  by  the  ment   follow  in    this   sequence:     first, 

denial.     If  the  roll  is  not  in  due  form,  the   entry   of   the  judgment;    second, 

or  the  filing,  for  any  reason,  is  irregu-  maying    up  and  filing   the   judgment 

lar,  the  granting  or  refusing  the  appli-  roll;  third,  the  docketing.     Rockwood 

cation    is    discretionary.      The    court  v.  Davenport,  37  Minn.  533. 

said:    "If  the  merits  of  the  applica-  Issne  of  Execution  Before  Filing.  —  In 

tion  are  reviewable  upon  this  appeal,  California  it  was  held  that  executions 

the  order  should   be  affirmed  for  the  may  be  issued   as  soon   as  the  judg- 

reasons     assigned     in     the     Supreme  ment  is  entered  although  the  judgment 

Court.     But  in  any  view  of  the  case  roll  has  not  been  made  up  and  filed, 

the   order   is   not    appealable    to   this  Sharp   v.    Lumley,    34  Cal.   611.     But 

court.     If,  as  is  claimed   in  behalf  of  see   Blashfield   v.    Smith,  27  Hun  (N. 

the  appellants,  there  has  been  no  judg-  Y.)    114.     See    further  article    ExECU- 

ment  perfected  by  the  filing  of  a  judg-  tions  Against  Property,  vol.  8,  p.  315 

ment  roll  so  as  to  limit  the  time  for  an  ci  s^q. 

appeal,  and  all  that  was  done  in  that  A    Strict    Compliance  with    the    Oode 

direction  was  a  legal  nullity,  the  sub-  would  seem  to  make  it  the  duty  of  the 
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4.  By  Whom  Hade  Tip  and  Filed. — Although  the  filing  of  the  judg- 
ment roll  IS  usually  made  the  duty  of  the  clerk,*  it  would  seem 
that,  practically,  it  is  rarely  or  never  made  up  save  by  the 
attorney  of  the  successful  party.*  In  fact,  in  some  states  it  is 
expressly  made  the  duty  of  such  attorney  to  prepare  and  furnish 
the  judgment  roll  to  the  clerk,' the  clerk  attaching  thereto  the 
necessar}'  papers  on  file.* 

5.  Beqnisites  and  Contents  —  a.  In  General. — As  a  general 
rule,  the  essentials  of  a  judgment  roll  are  prescribed  by  statute  in 
the  various  states.*     Substantial  compliance    with   the  requirc- 


clerk  to  enter  a  judgment  on  the  ver- 
dict and  make  up  and  file  a  judgment 
roil  immediately  on  receiving  the  ver- 
dict, unless  otherwise  ordered  by  the 
court.  This,  however,  is  not  so  re- 
garded, and  such  is  not  the  practice, 
In  practice  the  judgment  roll  is  not 
usually  made  up  and  filed  until  the 
costs  are  adjusted  and  the  party  is  pre- 
pared to  have  the  judgment  perfected 
and  docketed.  Stimson  v.  Huggins, 
i6  Barb.  (N.  Y.)  659. 

1.  Rockwoodz/.  Davenport,  37  Minn. 
533;  Blashfield  v.  Smith,  27  Hun  (N. 
Y.)  114:  Townshend  V.  Wesson,  4  Duer 
(N.  Y.)  342;  Renouil  v.  Harris,  2 
Sandf.  (N.  Y.)  641. 

2.  Blashfield  v.  Smith,  27  Hun  (N. 
Y.)  114. 

*•  Whatever  may  have  been  the  prac- 
tice heretofore,  the  correct  course  is  for 
the  plaintiff  to  make  up  the  record  of 


Croix   Lumber  Co.   v.    Pennington,   2 
Dak.  467. 

Order  Directing  Plaintiff  to  File  Judg- 
ment Boll. —  According  to  the  decision 
in  Knapp  v.  Roche,  82  N.  Y.  366,  I  he 
memorandum  handed  down  by  a  gen- 
eral term  of  its  decision  of  an  appeal  is 
not  a  judgment,  but  simply  an  author- 
ity to  enter  one.  Upon  ihe  filing  of 
such  decision  a  fotmal  judgment 
should  be  prepared  and  entered  in  the 
judgment  book,  attested  by  the  signa- 
ture of  the  clerk;  and,  to  constitute  a 
judgment  roll,  a  copy  thereof  should 
be  annexed  to  the  papers  upon  which 
the  appeal  was  heard.  It  was  accord- 
ingly held  in  this  case  that,  as  the  duty 
of  preparing  such  judgment  roll  is  im- 
posed upon  *•  the  attorney  for  the  party 
at  whose  instance  the  final  judgment 
is  entered  "  (Code,  §  1238),  an  order 
was    properly   granted    directing    the 


judgment,  the  defendant  to  procure  his    plaintiff  to  enter  judgment  and  file  a 


costs  to  be  taxed,  and  to  require  the 
plaintiff  to  insert  them  in  the  record, 
or,  if  the  record  be  already  made  up 
and  filed,  to  enter  a  suggestion  on  it 
stating  the  taxation  cf  the  costs  and 
the  amount  thereof.  Nc  inconvenience 
can  result  from  this  practice;  for  if  the 
plaintiff  should  neglect  to  make  up  and 
file  the  record,  the  court  would  give 
leave  to  the  defendant  to  do  it,  as  in 
cases  ^here  he  wishes  to  bring  error 
and  the  plaintiff  neglects  to  file  the  rec- 
ord.'* Fobes  V.  Meigs,  3  Wend  (N. 
Y.)  309. 


judgment  roll,  and  for  that  purpose 
authorizing  him  to  file  a  printed  copy 
of  the  case  on  appeal. 

Time  of  Filing  in  Clerk's  Office. —  A 
judgment  delivered  to  the  clerk  to  be 
filed  before  the  hour  prescribed  by  law 
for  opening  the  office  will  be  consid- 
ered as  filed  at  the  hour  for  opening. 
Warden  v.  Mason,  10  Wend.  (N.  Y.) 
573:  France  v,  Hamilton.  (Supm.  Ct. 
Gen.  T.)  26  How.  Pr.  (N.  Y.)  180. 

4.  Knapp  v.  Roche,  82  N.  Y.  366. 

In  Macomber  7-.  New  York,  (N.  Y. 
Super.   Ct.)  17  Abb.  Pr.  (N.  Y.)  35.  it 


8.  In  AVw  York  it  is  provided  by  was  held  that  by  section  281  of  the  code 
section  1238  of  the  Code  of  Civil  Pro-  in  force  in  i860,  "  unless  the  paiiy  or 
cedure  that  "  the  judgment  roll  must  his  attorney  shall  furnish  a  judgment 
be  prepared  and  furnished  to  the  clerk  roll,  the  clerk,  immediately  after  enter- 
by  the  attorney  for  the  party  at  whose  ing  the  judgment,  shall  attach  together 
instance  the  final  judgment  is  entered;  and  file"  the  papers  enumerated  as 
except  that  the  clerk  must  attach  there-  constituting  the  judgment  roll, 
to  the  necessary  original  papers  on  file.  5.  See  the  statutes  of  the  various 
But  the  clerk  may,  at  his  option,  make  states;  and  see  Bosworth  v.  Vande- 
up  the  entire  judgment  roll."  Knapp  walker,  53  N.  Y.  597;  Townshend  v. 
V.  Roche,  82  N.  Y.  366.     And  see  St.  Wesson,  4  Duer  (N.  Y.)  342;    Granite 
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ments  of  the  statute  as  to  the  manner  of  making  up  and  filing  a 
judgment  roll  is  sufficient.* 

b.  Evidence  of  Jurisdiction.  —  Every  judgment  roll  should 

contain  evidence  within  itself  that  the  court  had  authority  to 
render  judgment  and  that  a  judgment  has  in  fact  been  rendered 
by  the  court.^  Thus  in  the  case  of  a  judgment  upon  default,  the 
roll  should  contain  evidence  that  the  summons  was  served  and 
that  no  answer  had  been  received,  thus  showing  that  the  court 
had  jurisdiction  over  the  defendant  and  that  he  had  waived  his 
right  to  defend.' 

Mountain   Mtn.    Co.   v.   Weinstein,    7  "  It  shonld  be  made  to  appear  in 

Mont.  346.  every  judgment  roll  that  the  judgment 

"  The  constituent  elements  of  this  has  been  rendered  by  a  court  which 

roll  are,  and  must  be«  the  summons,  has  jurisdiction   of    the    proceedings, 

pleadings,  verdict,  and  judgment,  as  a  and  when  issues  have  been  joined,  that 

perpetual  memorial  and  testimony  of  those  issues  have  been  tried  in  some 

the  litigation  and  of  the  rights  of  the  manner  prescribed   by   law.   so  as  to 

parlies."     St.    Croix    Lumber    Co.    v.  authorize  the  judgment."      Harris,  J., 

Pennington,  2  Dak.  467.  in  Thomas  v.  Tanner,  (Supm.  Ct.  Spec. 

An  ordinary  judgment  roll  furnishes  T.)  14  How.  Pr.  (N.  Y.)  426. 

no  information  of  what  took  place  upon  Bedtal  Baffloient  to  Show  Jnrisdietion. 

the  trial.     That  is  not  its  office.     Con-  —  In    Maples    v.    Mackcy.    14   N.    Y. 

oily  V,  Conolly,  (Supm.  Ct.  Gen.  T.)  16  Wkly.   Dig.  349,  it  was  held  that  the 

How.  Pr.  fN.  Y.)  12\.  acquirement     of    jurisdiction    by    the 

The  Affidavit  and  Order  of  Arreft  are  court  was  sufficientlv  shown  by  the  re- 
no  part  of  the  record,  and  should  not  cital  in  the  judgment  that  the  summons 
be  engrafted  upon  it  or  entered  in  it.  and  complaint  had  been  served  upon 
Corwin  v.  Freeland,  6  N.  Y.  560.  one  of  the  defendants,  and  that  a  de- 

1.  Stimson  v,  Huggins,  (Supm.  Ct.  feet  in  the  proof  of  service  filed  with 
Gen.  T.)  9  How.  Pr.  (N.  Y.)  86;  Sears  the  judgment  roll  does  not  show  a 
V.  Burnham,  17  N.  Y.  445;  Appleby  v.  want  of  jurisdiction  or  affect  the  valid- 
Barry,   2  Robt.  (N.  Y.)  689;    Cook  v.  ity  of  the  judgment. 

Dickerson,  i  DuerCN.  Y.)  679.  8.  Thomas    v.   Tanner,   (Supm.   Ct. 

Judgment  BoU  to  Be  Constitnted  in  Spec.  T.)  14  How.  Pr.  (N.  Y.)426;  Bos- 
Manner  Frefcribed  by  Code.  —  In  Towns-  worth  v,  Vandewalker,  53  N.  Y.  597; 
hend  v.  Wesson,  4  Duer  (N.  Y.)  342,  it  Macomber  v.  New  York,  (N.  Y.  Super, 
was  held  that  a  judgment  roll  can  be  Ct.)  17  Abb.  Pr.  (N.  Y.)  35;  Cotes  v. 
constituted  only  by  the  attaching  Smith.  (Supm.  Ct.  Gen.  T.)  29  How. 
papers,  which,  for  that  purpose,  arc  Pr.  (N.  Y.)  326.  See  also  Douville  v, 
described  in  the  code,  and  hence  to  Merrick,  25  Wis.  688. 
give  to  a  paper  containing  neither  pro-  Proof  of  Service  of  Sninxnons.  —  In  Bos- 
cess  nor  pleadings  the  name  and  effect  worth  v.  Vandewalker,  53  N.  Y.  597. 
of  a  judgment  roll  would  be  not  only  the  court  said:  "  It  is  first  claimed 
an  abuse  of  language,  but  a  direct  vio-  that  the  judgment  roll  contains  no 
lation  of  the  provisions  of  the  code,  proof  of  service  of  process  upon  the  in- 
The  docketing  of  a  judgment,  when  no  fant  defendants.  If  it  was  necessary 
judgment  roll  has  been  made  and  filed,  that  the  roll  should  contain  proof  of 
is  an  unauthorized  and  illegal  act,  and  service  upon  all  defendants,  this  would 
creates  no  lien  on  the  lands  of  the  be  a  weighty  objection.  The  Code  of 
debtor.  Procedure  has  prescribed  what  papers 

Provision  Directory.  — The  provisions  shall  necessarily  go  into  the  judgment 
of  the  code  regulating  the  mode  of  roll  (section  281).  It  is  only  in  case  the 
making  up  and  filing  the  judgment  roll  complaint  be  not  answered  by  any  de- 
are  not  considered  as  imperative,  but  fendant  that  proof  of  service  of  sum- 
as  merely  directory.  Stimson  v.  Hug-  mons  upon  that  defendant  must  appear 
gins,  (Supm.  Ci.  Gen.  T.)  9  How.  Pr.  in  the  rolls.  And  even  this  has  an  ex- 
(N.  Y.)  86,  16  Barb.  (N,  Y.)  658.  ception,  for  service  of  the  summons  is 

2.  Thomas  v.  Tanner,  (Supm.  Ct.  dispensed  with  when  a  defendant  ap- 
Spec.  T.)  14  How.  Pr.  (N.  Y.)  426.  pears  voluntarily  in  the  action  (Code, 
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Uipoiitioii  of  Issue.  —  Where  the  defendant  in  an  action  has 
appeared  and  the  issue  has  been  joined,  it  must  appear  from  the 
judgment  roll  how  that  issue  has  been  disposed  of  so  as  to 
authorize  the  court  to  proceed  to  judgment.* 

c.  Summons.  —  The  judgment  roll  should  as  a  rule  contain  the 
summons.*   Where,  however,,  the  defendant  appears  and  answers,, 
the  omission  of  the  clerk  to  annex  the  summons  will  not,  it  has 
been  held,  affect  the  validity  of  the  judgment,  nor  the  admissi- 
bility of  the  judgment  roll  in  evidence  in  another  action.' 

§  139),  and  in  such  case  no  proof  of        1.  Thomas   v.   Tanner,   (Supm.    Ct. 

sertrice  of  summon?  can  be  made."  Spec.  T.)  14  How.  Pr.  (N.  Y.)  426;  Mead 

In  Macomber  v.  New  York,  (N.  Y.  v.  Nevill.  2  Duv.  (Ky.)  280. 
Super.  Ct.)  17  Abb.  Pr.  (N.  Y.)  35,  the        2.  Thomas    v.   Tanner,   (Supm.   Ct. 

court  in  its  enumeration  of  the  papers  Spec.   T.)   14   How.    Pr.   (N.   Y.)  426; 

constituting     the    judgment     roll     in-  Renouil  z/.  Harris,  2  Sandf.  (N.  Y.)  641; 

eluded,  '*  in  case  the  complaint  be  not  Miller  v.  White,  (Supm.  Ct.  Gen.   T.) 

answered  by  any  defendant,  the  sum-  10  Abb.  Pr.  N.S.  (N.  Y.)  385.     See  also 

mons  and  complaint,  or  copies  thereof,  Jansen  v.  Hyde,  8  Colo.  App.  38;  Cotes 

proof  of  service,  and  that  no  answer  v.  Smith,  (Supm.  Ct.  Gen.  T.)  29  How. 

has  been  received."  Pr.  (N.  Y.)  326;    St.  Croix  Lumber  Co. 

Voluntary  Appearance  Eqniyalent  to  v,  Pennington,  2  Dak.  467. 
SoTTioe.— In  Christal  v.  Kelly.  88  N.  3.  Miller  v.  White,  (Supm.  Ct.  Gen. 
Y.  286,  which  was  an  action  on  an  T.)  10  Abb.  Pr.  N.  S.  (N.  Y.)  385.  The 
undertaking,  the  answer  in  the  origi-  court  said:  "  The  defendants  objected 
nal  action  bad  been  withdrawn  and  to  the  introduction  of  the  judgment 
judgment  entered  by  the  clerk  as  upon  roll,  upon  the  ground  that  the  same 
default.  Upon  the  objection  that  the  was  imperfect,  having  no  summons  or 
record  contained  no  proof  of  a  personal  minutes  of  trial  annexed.  The  com- 
service  of  summons  essential  to  such  plaint  and  answer  were  a  part  of  the 
en'rv  the  court  said:  "  The  defendants  judgment  roll,  and  the  decision  of  the 
excepted  to  the  reading  of  the  original  judge  before  whom  the  action  was 
summons  and  complaint  attached  to  tried  was  included  theiein.  The  office 
the  judgment  roll,  on  the  ground  that  of  a  summons  is  to  bring  parties  into 
they  formed  no  part  of  the  record,  court.  The  judgment  was  not  ob- 
The  original  papers  were  admissible  to  tained  by  default  for  want  of  an  an- 
show  the  identity  of  the  action  on  swer.  A  very  full  answer  was  put  in; 
which  the  judgment  was  recovered  the  answer  shows  that  the  defendants 
with  the  action  mentioned  in  the  had  been  brought  into  court.  They 
undertaking.  Assuming  that  these  did  not  appear,  however,  at  the  trial, 
papers  were  not  properly  made  a  part  and  an  inquest  was  taken  against 
of  the  record,  their  admission  in  con-  them,  and  if  the  clerk  of  the  court  did 
nection  with  it  was  not  error.  The  not  annex  the  summons  to  the  judg- 
objection  was  not  taken  that  they  ment  roll,  as  is  his  duty,  the  omission 
should  have  been  proved  aliunde.  The  will  not  deprive  a  prevailing  party  of 
defendants  subsequently  read  the  origi-  his  rights.  Renouil  v.  Harris,  2 
nal  complaint  in  evidence  as  part  of  Sandf.  (N.  Y.)  641:  Earle  v.  Barnard, 
their  case.'  The  point  is  now  raised  (Supm.  Ct.  Spec.  T.)  22  How.  Pr.  (N. 
that  the  judgment  recovered  contains  Y.)  437;  Hoffnung  v.  Grove,  (Supm. 
no  proof  of  personal  service  of  the  C.)  18  Abb.  Pr.  (N.  Y.)  14,  42  Barb.  (N. 
summons,  and  that  this  was  essential  Y.)  548.  With  respect  to  the  minutes 
to  authorize  an  entry  of  judgment  by  of  trial  the  judgment  roll  shows  a  trial^ 
the  clerk  as  upon  a  default.  This  ob-  before  the  judge  (a  jury  being  waived); 
jection  was  not  taken  on  the  trial,  his  findings  in  favor  of  the  plaintiff; 
The  judgment  recites  an  appearance  and  directions  for  judgment.  The 
by  the  defendants.  A  voluntary  ap-  judgment  roll,  with  the  exception  of 
pearance  is  equivalent  to  the  personal  the  summons,  appears  to  meet  the  re- 
service  of  a  summons.  We  think  this  quirements  of  section  281  of  the  code; 
fact  justified  the  entry  of  judgment  by  and  as  to  its  sufficiency,  or  the  effect 
the  clerk."  of  any  irregularity,  the  judgment  roll 
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d.  Pleadings  —  General  Bole.  —  The  pleadings  in  the  case,  or 
copies  thereof,  properly  constitute  a  part  of  the  judgment  roll,* 
but  it  has  been  held  that  the  omission  of  a  pleading,  while  an 
irregularity,  will  not  vitiate  the  judgment  or  execution.* 

lis  not  a  nullity.     Renouil  v.  Harris,  2  roll  filed.     It  may  have  been  irregular, 

Sandf.  (N.  Y.)  641;    Clute  v.  Clute,  4  for  want  of  the  answer.     If  it  were,  it 

Den.  (N.  Y.)  243;   Cook  v.  Dickerson,  was  not  the  plaintiff's  fault;  the  roll 

I  Duer(N.  Y.)  686."  was  not  a  nullity;  and  we  would  sus- 

1.  Code  Civ.  Pro.  N.  Y.,  §  1237;  tain  it  by  directing  the  original  answer 
Thomas  v.  Tanner,  (Supm.  Ct.  Spec,  or  a  copy  to  be  attached,  as  of  the  date 
T.)  14  How.  Pr.  (N.  Y.)  426;  Miller  v.  when  the  roll  was  filed.  A  copy  was 
White,  (Supm.  Ct.  Gen.  T.)  10  Abb.  in  fact  attached,  before  the  motion  was 
Pr.  N.  S.  (N.  Y.)  385;  St.  Croix  Lum-  brought  on,  and  we  hold  that  the  roll 
ber  Co.  -.  Pennington,  2  Dak.  467.  is  sufficient  as  it  stands."  O^iVi^Clute 
See  also  Jansen  i',  Hyde,  8  Colo.  App.  v.  Clute,  4  Den.  (N.  Y.)  241. 

38;  Tyler  z/.  Langworthy,  37  Iowa  555.  Omission  of  Both  Suminoni   and  Com- 

Complaint.  —  The  complaint  in  the  plaint.  —  According  to  some  decisions, 
action  is  a  necessary  part  of  thejudg-  omission  of  the  summons  and  com- 
ment roll.  Leitch  v.  Wells,  48  N.  Y.  plaint  in  the  judgment  roll,  while  an 
585.  See  also  Renouil  v.  Harris,  2  irregularity,  is  not  one  which  will  pre- 
Sandf.  (N.  Y.)  641.  vent  there  being  a  judgment.     Martin 

Answer.  —  The  judgment  roll  should  v,   Kanouse,   (Supm.   Ct.   Gen.   T.)    2 

contain  the  defendant's  answer.     Re-  Abb.    Pr.    (N.    Y.)     390;     Calkins    v, 

nouil  V.  Harris,  2  Sandf.  (N.  Y.)  641.  Packer,  21  Barb.  (N.  Y.)  276;    Cook  v. 

Demurrer     and    Decision    Thereon. —  Dickerson.  i  Duer  (N.  Y.)  679.     See, 

Where,   after  a  demurrer   to  a  com-  however,    Townshend    v.    Wesson,    4 

plaint  has  been  overruled,  the  defend-  Duer  (N.  Y.)  342,  in  which  case  it  was 

ant  answers,  the  demurrer  and  the  de-  held  that  to  give  to  a  paper  containing 

cision  thereon  are  properly  parts  of  the  neither  process  nor  pleadings  the  name 

judgment  roll.     Thornton  v.  St.  Paul,  and  effect  of  a  judgment  roll  would  not 

etc.,  R.  Co.,  6  Daly  (N.  Y.)  511.  only  be  an  abuse  of  language  but  a  di- 

Omission  of  Beplioation  Demnrred  to. —  rect  violation  of  the  provisions  of  the 

Where  a  plaintiff  puts  in  two  replica-  code. 

tions  to  a  plea,  either  of  which  is  a  Such  an  omission,  it  has  been  held, 

good  answer  to  it,  and  the  defendant  will  not  give  to  the  defendant  the  right 

demurs    to    one    and    rejoins    to    the  to  treat  the  judgment  roll  as  nojudg- 

other,  and  the  demurrer  is  overruled,  ment,  and   so  appeal   from  the  order 

and  the  issue  joined  on  the  other  repli-  only.     Martin  v.  Kanouse,  (Supm.  Ct. 

cation   is   found   for  the   plaintiff,  the  Gen.    T.)    2    Abb.    Pr.    (N.    Y.)    390, 

court  will,  on  motion,  permit  the  plain-  wherein  the  court  said:     "If  the  judg- 

tiff  to  omii  the  replication  demurred  to  ment  were  irregular  and  erroneous  be- 

and  the  proceedings  thereon,  in  mak-  cause  the  summons  and  complaint  were 

ing  up  the  record  of  judgment.     Gra-  not  annexed  to  the  judgment  roll,  that 

ham  z'.  Schmidt,  i  Sandf.  (N.  Y.)  74.  did  not  give  a  right  to  the  defendant  to 

2.  Omission  of  Answer.  —  In  Renouil  treat  the  judgment  Toll  as  no  judg- 
V.  Harris,  2  Sandf.  (N.  Y.)  641,  where  ment,  and  so  appeal  from  the  order 
the  regularity  of  an  execution  was  only.  It  was  a  judgment  entered,  al- 
altacked  on  the  ground  that,  the  judg-  though  irregularly  entered  and  errone- 
ment  roll  having  omitted  the  defend-  ous." 

ant's  answer,  there  was  no  legal  judg-  Admiuion  of  Beoord  in  Evidence. —  It 

ment   roll   to  sustain   the    docket    on  is  no  objection  to  the  admission  of  a 

which  the  execution  issued,  Sandf ord,  judgment  record  in  evidence  that* no 

J.,  after  .stating  the  duty  of  the  clerk  summons  is  attached  thereto,  and  that 

to     file     the     judf^ment     roll,     said:  it  does  not  show  any  order  of  reference, 

"  Whether    a    total    omission    of    the  although  the  judgment  is  founded  on 

clerk  in  that  behalf  would   impair  the  the    report    of    a    referee.     These,   at 

docket  and  execution,  or  whether  we  most,  arc  defects  which  merely  render 

would  order  it  filed  by  relation,  so  as  the  judgment  erroneous,  but  do   not 

to  protect  both,  we  need  not  now  deter-  make  it  void.     Calkins  v.  Packer.  21 

mine.     Here  there    was    a  judgment  Harb.  (N.  Y.)  275. 
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Bnbstitntioii  of  Amended  Answer.  —  Where  an  original  answer  has  been 
superseded  by  an  amended  answer,  neither  the  order  of  substitu- 
tion  nor  the  original  answer  is  properly  a  part  of  the  judgment 
roll,*  and  if  improperly  incorporated  therein  they  will,  it  seems, 
be  stricken  out  on  motion.^ 

Omission  of  Pleading  Stated  to  Have  Been  Withdrawn  or  Mislaid.  —  The 
omission  of  a  plea  which  is  stated  to  have  been  withdrawn  before 
judgment,  or  to  have  been  mislaid,  will  not,  it  is  held,  affect  the 
validity  of  the  record  or  judgment.* 

e.  Verdict  and  Findings.  —  When  an  issue  of  fact  has  been 
tried,  a  copy  of  the  verdict  of  the  jury  or  the  findings  of  the 
court  should  be  inserted  in  the  judgment  roll.* 

1.  Dexter  v.  Dustin,  70  Hun  (N.  Y.)  ings,  and  for  that  reason  should  have 

515*  been  rejected.     I  understand  the  state- 

Amended  Pleading.  —  Where  a  plead-  ment  that  the  defendant's  first  plea  had 

ing  has  been  amended  after  a  demurrer  been  lost  or  mislaid  to  be  a  part  of  the 

thereto  has  been  sustained,  the  origi-  record,  and  not  simply  a  matter  certi- 

nal   pleading  does  not  belong  to  the  fied  by  the  clerk.     The  plea  is  said  in 

judgment  roll.     Thornton  «/.  St.  Paul,  the  record  to  have  been  withdrawn  by 

etc.,  R.  Co.,  6  Daly  (N.  Y.)  511.  the  defendant   before  judgment    was 

8.  Dexter  v,  Dustin,  70  Hun  (N.  Y.)  obtained,   and   it    was  not,    therefore, 

515   the  court  saying:    "  A  motion  is  further  material  than  as  a  formal  step 

made  herein  to  strike  from  the  judg-  in  the  history  of  the  case. '  It  was  in 

ment  roll  as  tiled  with  the  clerk  of  the  the  power  of  the  court  to  permit  the 

coanty  of  Franklin,  where  this  action  judgment  to  be  enrolled  without  it  and 

was  tried,  the  original  answer  and  the  to  substitute  a  statement  that  it  had 

order  of  the  court  directing  that  the  been  lost." 

amended     answer    be     received    and  4.  Thomas   v.   Tanner,   (Supm.    Ct. 

treated  as  the  answer  in  the  case.    The  Spec.  T.)   14  How.    Pr.   (N.   Y.)  426; 

simple  question  is  whether,  as  a  matter  Overton  v.  National  Bank,  (Supm.  Ct. 

of  practice,  the  original  answer,  which  Spec.  T.)  3  N.  Y.  St.  Rep.  169. 

has  been  superseded  by  an  amended  Findings  of  Court.  —  By  a  statute  in 

answer,  is  properly  a  part  of  the  judg-  South  Dakota  the  findings  of  the  court 

ment  roll,  and  whether  the  order  di-  constitute  a  part  of  the  judgment  roll, 

recting  the  substitution  is  also  a  proper  Colonial,  etc.,  Mortg.  Co.  v.   Bradley, 

part  of  the  judgment  roll.     I  think  not.  4  S.  Dak.  158. 

The  original  answer  can  no  longer  Omission  of  Verdiot.  —  In  Overton  i^. 
affect  the  merits,  nor  can  the  usual  National  Bank,  (Supm.  Ct.  Spec.  T.)  3 
order  of  substitution  affect  the  merits  N.  Y.  St.  Rep.  169,  all  there  was  in  the 
of  the  action.  The  merits  of  the  action  roll  in  regard  to  the  verdict  was  the  re- 
must  be  discovered  from  the  issues  cital  in  the  copy  judgment  forming 
raised  by  the  complaint  and  the  part  of  the  roll,  which  was  as  follows: 
amended  answer,  where  the  amended  "This  action  having  been  tried  by  a 
answer  is  a  substitute  for  the  original  jury  at  a  Circuit  Court  held  at  the 
answer.  The  trial  of  the  action  is  a  court  house  in  Auburn,  N.  Y.,  in  and 
determination  of  the  merits  appearing  for  said  county,  on  the  7th  day  of 
from  the  issues  formed  by  the  com-  May,  A.  D.  1886,  before  Hon.  F.  A. 
plaint  and  the  amended  answer  only."  Macomber,  and  the  jury  having  found 

Abandoned  Demnrrer  No  Part  of  Beoord.  a  verdict  for  the  defendant  and  against 

—  A  demurrer   which   the   party    has  the  plaintiff  therein,  and  said  verdict 

abandoned,  like  a  pleading  which  has  having  been  entered  in  the  minutes  of 

been  amended,  is  no  longer  a  part  of  the  said  court,  now,  on  motion  of  E. 

the    record.     Brown    v.    Saratoga    R.  H.  Avery,  defendant's  aitorney,  it  is 

Co.,  18  N.  Y.  495.  hereby   adjudged   that   the  defendant 

3.  Hatcher  v.   Rocheleau,   18  N.  Y.  recover  of    the    plaintiff  the  sum    of 

86,  wherein  the  court  said:    "  It  is  ob-  $67.74  for  its  costs  and  disbursements 

jected  that  the  record  is  a  partial  and  in  said  action.*'     It  was  held  that  the 

incomplete  transcript  of  the  proceed-  roll  was  defective  for  not  containing 
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/.  Decision  or  Report.  —  Where  the  trial  of  the  issue  is 
had  before  a  court  without  a  jury,  the  decision  should  be  ia  writ- 
ing,* and  upon  the  making  up  of  the  judgment  roll  the  decision 
is  a  necessary  part  thereof.* 

Beport  of  Beferee.  —  Where  the  issue  has  been  tried  before  a  referee, 
his  report  stands  as  the  decision  of  the  court,  and  must  appear 
in  the  judgment  roll.' 

g.  Final  and  Inierlocutory  Judgments.  —  Not  only  the 
final  but  the  interlocutory  judgment,  if  any,  or  copies  thereof, 
should  be  embodied  in  the  judgment  roll.* 

the  verdict  of  the  jury  as  required  by  report  forms  no  portion  of  the  judg- 

the  code,  but  that  such  defect  nra^s  not  raent  roll.     Lyddy  v.  Chamberlain,  24 

ground  for  setting  aside  the  judgment.  Hun  (N.  Y.)  377. 

In  Cook  V.  Dicicerson,  i  Duer  (N.  Y.)        4.  Packard    v.    Bird,    40    Cal.    378; 

679,  it  was  also  held  that  a  judgment  Rockwood  v.  Davenport,  37  Minn.  533: 

is   not    void    merely   because    the   roil  Williams   v.   McGrade,    13    Minn.  46; 

doe?    not  contain  a  copy  of  the   ver-  Code  Civ.  Pro.  N.Y.,§I237;  Artisans' 

diet.  Bank  v.  TreadweU,  34  Barb.  (N.  Y.) 

1.  See  article  Decisions,   vol.   5,  p.  553;  Schenectady,  etc..  Plank  Roaj  Co. 

936.  V.   Thatcher.   (Supm.   Ct.   Spec.  T.)  6 

8.  Thomas   v.   Tanner,   (Supm.    Ct.  How.  Pr.  (N.  Y.)  226. 
Sp^c.   T.)    14    How.   Pr.  (N.    Y.)  426;        Jadgment  Boll  on  Appeal.  —  In  Knapp 

Miller  v.  White,  (Supm.  Ct.  Gen.  T.)  10  v.  Roche,  82  N.  Y.  366,  it  was  held  that 

Abb.  Pr.  hf.  S.  (N.  Y.)  385.  upon  the  filing  of  the  decision  of  an  ap- 

Only  Final  Dooision.  —  In    Kipper  z^.  peal  the  clerk  should  prepare  and  enter 

Sizer,  (Supm.  Ct.  Gen.  T.)  2   N.  Y.  St.  a  formal  judgment,  and  to  constitute  a 

Rep.  386,  the  court  held  that  the  judg*  judgment  roll  a  copy  thereof  should  be 

m:ni  roll  ought  not  to  show  anything  annexed  to  the  papers   upon  which  the 

more  than  a  hnal  decision  of  the  mat-  appeal    was    heard.     The   court  said: 

ters  litigated.  *'  What  is  called  the  judgment  signed 

OmiBsion  of  Jndgmont  on  Demurrer. —  by  Judge  Speir  is  merely  a  memoran- 

The  court  will  not  order  its  judgments  dum   of   the   decision    of   the  general 

on  demurrers  to  be  inserted  in  the  rec-  term  on  the  appeal.     On  hiing  that  de- 

ord  of  judgment,  where  the  pleadings  cision  a  formal  judgment  of  affirmance 

on    which    issues   of  fact  were  joined  should    have     been     prepared,    which 

meet   or  traverse  every  material   fact  should  have  been  entered  in  the  judg- 

admltied  by  the  demurrers.     Redman  ment  book  and  then  been  attested  by 

V.  Hendricks,  i  San  If.  (N.  Y.)  32.  the  signature  of  the  clerk.     A  copy  of 

3.  Thomas  v.  Tanner,  (Supm.  Ct.  this  judgment  annexed  to  the  papers 
Spec.  T.)  14  How.  Pr.  (N.  Y.)  426;  on  which  the  appeal  was  heard  would 
Renouil  V.  Harris,  2  Sandf.  (N.  Y.)  641.  then  constitute  the  judgment  roll  on 
See  also  Lyddy  v.  Chamberlain,  24  Hun  appeal.  The  code  imposes  the  duty  of 
(N.  Y.)  377.  preparing  such  judgment  roll  and  fur- 
In  Currie  v.  Cowles,  7  Robt.  (N  Y.)  nishing  it  to  the  clerk  upon  the  attor- 
3,  it  was  held  that  it  is  improper  for  a  ney  for  the  party  at  whose  instance  the 
referee  to  deliver  two  documents,  each  final  judgment  is  entered  (section 
of  which  purports  to  be  the  original  of  1238).  That  duty  was  not  performed 
his  report,  to  both  parties,  even  if  they  in  the  present  case.  The  general  term 
are  duplicates,  as  it  leads  to  confusion;  were,  therefore,  right  in  directing  a 
but  if  a  paper  annexed  to  the  judg>  proper  judgment  to  be  entered.  There 
m^'nt  roll  as  the  referee's  report  be  that  is  no  difficulty  in  so  doing.  If  the 
which  was  first  delivered  by  the  papers  now  on  file  are  those  on  which 
referee,  and  the  two  papers  are  sub-  the  appeal  was  heard,  the  copy  of  the 
siantially  the  same,  it  forms  no  ground  judgment  can  be  annexed  to  them.  If 
for  setting  aside  the  judgment.  they  are  not,  the  order  appealed  from 

Where  a  New  Seport  Is  Made  by  the  has  provided  for  the  difficulty  by  al- 
Beferee,  the  original  having  been  sent  lowing  a  copy  of  the  printed  papers 
back  to  him  for  amendment  as  not  used  on  the  argument  to  be  filed  in- 
showing  the  facts  found,  the  original  stead.'* 
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York 

must 

meat  record  is  not  a  case  nor  a  bill  of  exceptions,  unless  a  case  or 

exception  has  been  made  and  settled  and  made  a  part  of  it.* 

u  Bill  of  Particulars.  —  According  to  the  decisions  it 
would  seem  that  it  is  only  where  a  bill  of  particulars  involves  the 
merits  or  of  necessity  afifects  the  judgment  that  it  should  be  made 
part  of  the  judgment  roll.* 

/Papers    Materially    Affecting   Judgment.  —  If,    in 

addition  to  those  already  set  out,  there  are  any  other  papers 
materially  afifecting  the  judgment,  these  also,  it  would  seem, 
should  appear  in  the  roll.* 

1.  Code  Civ.  Pro.  N.  Y.,  §  1237;  was  held  in  Wilcox  v.  Hawley,  31  N. 
Conolly  V.  Conolly,  (Supm.  Ct.  Gen.  Y.  648,  that  on  appeal  after  a  second 
T.)  16  How.  Pr.  (N.  Y.)  224.  trial,  the  judgment  record  should  not 

2.  Effect  of  Failare  to  Make  Case  or  contain  the  case  made  on  the  iiist  trial. 
Ezoeptioiii. —  In  Conolly  v,  Conolly,  8.  Arrow  Steamship  Co.  t/.  Bennett, 
(Supm.  Ct.  Gen.  T  )  16  How.  Pr.  (N.  (Supm.  Ct.  Spec.  T.)  23  Civ.  Pro.  (N. 
Y.)  224,  the  court,  after  stating  the  rule  Y.)  234;  Kreiss  v.  Seligman,  8  Barb, 
as  laid  down  in  the  text,  said.     **  It  (N.  Y.)  439. 

does  not  follow  from  this,  however,  as  Motion  to  Annul  Bill  Properly  Denied. 
I  think,  that  the  appeal  should  be  dis-  —  In  Arrow  Steamship  Co.  v,  Bennett, 
missed.  The  right  to  bring  or  to  (Supm.  Ct.  Spec.  T.)  23  Civ.  Pro.  (N. 
maintain  an  appeal  does  not  depend  Y.)  234,  it  was  held  that  where  a  de- 
upon  the  parties  making  a  case  or  ex-  murrer  to  a  complaint  is  overruled  and 
ceptions.  The  only  consequence  of  interlocutory  judgment  is  entered  in 
neglecting  to  make  a  case  or  exceptions  favor  of  the  plaintiff,  a  bill  of  particu- 
is  that  the  appellant  thus  situated  loses  lars  served  by  the  plaintiff  is  not  a 
the  right  of  reviewing  any  questions  proper  part  of  the  judgment  roll  and 
which  were  the  subject  of  objection  a  motion  that  it  be  annexed  thereto 
and  exception,  leaving  his  case  to  should  be  denied.  The  court  said: 
stand  upon  the  record  proper  alone.  "  There  is  nothing  in  the  code  that 
•  *  *  He  is  confined  to  errors  ap-  expressly  provides  that  the  bill  of  par- 
pearing  upon  the  face  of  the  record  ticulars  must  be  made  part  of  the 
strictly,  without  reference  to  matters  judgment  roll.  It  is  only  where  a  bill 
arising  upon  or  after  the  trial,  and  of  particulars  involves  the  merits  or 
which  properly  belong  to  a  case  or  ex-  necessarily  affects  the  judgment  that  it 
ceptions.  I  do  not  understand  the  should  be  made  part  of  the  roll  (section 
Court  of  Appeals  to  have  held  that  an  1237),  and  where  the  sole  question  de- 
appeal  cannot  be  maintained  unless  a  termined  by  the  judgment  is  that  the 
case  or  exceptions  has  been  made,  pleading  demurred  to  does  or  does  not 
The  motion  must,  therefore,  be  de-  state  facts  sufficient  to  constitute  a 
nied."  Citing  Brown  v.  Heacock,  cause  of  action,  the  addition  of  any 
(Supm.  Ct.  Gen.  T.)9  How.  Pr.  (N.  Y.)  other  paper  except  the  pleadings,  the 
345:  Robinson  v.  Hudson  River  R.  demurrer,  and  the  judgment  would 
Co.,  (C.  PI.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.)  seem  to  be  unnecessary." 
115;  Rankin  v.  Pine,  (Supm.  Ct.  Gen.  4.  Thomas  v.  Tanner,  (Supm.  Ct. 
T.)  4  Abb.  Pr.  (N.  Y.)  309.  See  also,  Spec.  T.)  14  How.  Pr.  (N.  Y.)  426. 
to  the  same  effect,  McLean  v.  Cole,  13  See  also  Campbell  v.  Ayres,  6  Iowa 
Han  (N.  Y.)  300;    Wilcox  v.  Hawley,  339. 

31  N.  Y.  648;  Magie  v.  Baker,  14  N.  Y.  Freenniption  in  Case  of  Defeetive  Judg- 

435:    Oldfield   v.    New   York,  etc.,   R.  ment  Eoll.  —  In    Herrick  v.  Butler,  30 

Co.,  14  N.  Y.  310;    Smith  v.  Grant,  15  Minn.   156,  it  was  held  that  the  pre- 

N.  Y.  590.     And  see  articles  Bills  of  sumption  as  to  the  validity  of  a  judg- 

ExcEPTioNs,'vol.  3.  p.  374;  Case  Made  ment  will  not  be  overcome  by  showing 

ON  Appeal,  vol.  3,  p.  879.  that  the  judgment   roll  is  defectively 

On  Appeal  After  a  Seoond  Trial.  —  It  made  up  or  that  certain  papers  are 
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k.  Improper  Papers.  —  Where  the  addition  of  papers  which 
should  not  be  included  in  a  judgment  roll  does  not  produce  harm 
to  a  party,  a  motion  objecting  for  that  reason  is  properly  denied.^ 

/.  Items  of  Costs.  —  In  accordance  with  the  general  rule  that 
the  judgment  roll  should  not  include  any  papers  except  those 
enumerated  in  the  statute,  it  has  been  held  that  the  items  of  costs 
as  adjusted  by  the  clerk  and  the  affidavit  of  disbursements,  while 
they  should  be  filed  with  it,  should  not  be  incorporated  in  the 
roll,  as  they  form  no  part  of  it.* 

nt.  Amendments.  —  It  is  held  that  all  papers  incorporated 
into  the  judgment  roll  and  required  by  statute  to  form  part  of  it 
may  be  detached  by  the  clerk,  and  any  amendments  made  which 

missing   therefrom.     The    court  said:  this  to  be  done  '  immediately  after  en- 

"  As  to  the  imperfect  condition  of  the  tering  the  judgment/  which,  of  course,, 

judgment    roll,   want    of    jurisdiction  must  ordinarily  be  before  a  case  can 

does  not  affirmatively  appear,   and   a  be  made.     It  seems  to  me  that  these 

judgment  of  a  court  of  general  juris-  sections  give   the   prevailing   party  a 

diction  is  presumed  valid  until  the  con-  clear  right  to  have  his  judgment  en- 

trary  is  shown.     It  is  not  enough  to  tered  up,  and  roil  filed,  immediately  on 

overcome   this   presumption   that    the  the   decision   being   made,   unless  his 

judgment    roll    is    defective,   or    that  proceedings  are  stayed  by  an  order  for 

some  of  the  papers  which  should  prop-  that  purpose.     If  a  case  is  afterwards 

erly  constitute  a  part  of  it  are  wanting,  made,  it  must  be  attached  to  the  roll 

*    *    *    These    omissions    are,    how-  when  it  is  filed,  and  if  the  clerk  should 

ever,    sufficiently    supplied     and     ex-  neglect  to  do  it,  the  court  will  order  it 

plained  in  the  amended  return  made  to  be   done.     There   is  no   hardship  nor 

this  court,  which,  we  think,  should  be  difficulty  in  this  practice.     If  the  case 

considered   on    this    appeal."      Citing  is  made  in  good  faith,  the  party  can, 

Gemmell  v.   Rice,  13  Minn.  400;    Wil-  oidinarily,  obtain   a  slay  of  proceed- 

liams  V.   McGrade,  13   Minn.  46;    Jor-  ings;  and  if  not,  he  ought  not  to  have 

gensen  V.  Griffin,  14  Minn.  464;  Holmes  any.     The  prevailing  party  ought  not 

V.  Campbell,   12  Minn.  221;    Piper  v.  to  be  delayed  in  collecting  his  judg- 

Packer,  20  ^linn.  274.  ments  by  any  implied  stay  of  proceed- 

Addition  of  Omitted  Papers.  —  As  hold-  ings,  as  must  be  the  case  if  the  sections 

Ing  that  if  necessary  or  proper  papers  in  question  are  construed  to  stay  the 

are  omitted  in  the  judgment  roll,  such  judgment  for  ten  days." 
papers  may  be  added,  see   Renouil  i/.        1.  Chester  v.  Jumel,  (Supm.  Ct.  Gen. 

Harris,  2  Sandf.  (N.  Y.)  641;    Cook  v,  T.)  24  N.  Y.  St.  Rep.  229. 
Dickerson,  i  Duer  (N.  Y.)679;  Church        2.  Cook  «/.  Dickerson,  i  Duer  (N.  Y.) 

V.    Rhodes.   (Supm.    Ct.    Spec.    T.)    6  679,  wherein  the  court  said:     "There 

Ho»v.    Pr.   (N.    Y.)   281;    Anderson   v.  are  many  papers  embraced  in  the  judg- 

Dickie.  (N.  Y.  Super.  Ct.   Gen.  T.)  26  ment   roll    which    should    have    been 

How.  Pr.  (N.  Y.)  199.  omitted.     It  should  not  be  made  to  in- 

In  Lynde  v,  Cowenhoven,  (Supm.  elude  any  papers  or  orders  except  those 
Ct.  Geii.  T.)  4  How.  Pr.  (N.  Y.)  327,  enumerated  in  section  281  of  the  code, 
the  court,  in  holding  that  there  is  no  The  costs,  affidavit  of  service  of  the 
implied  slay  of  proceedings  to  make  a  bill,  a  stipulation,  and  some  orders  in 
case,  but  that  the  party  desiring  to  no  way  involving  the  merits  or  affect- 
make  a  case  must  get  an  order  to  stay,  ing  the  judgment  should  not  be  con 
said:  "  It  is  said  that  the  roll  cannot  tained  in  it.  Besides  the  fact  thai  by 
be  filed  until  after  the  time  for  making  section  281  of  the  code  they  form  no 
a  case  has  expired,  because  the  roll  is  part  of  the  roll,  if  an  appeal  be  taken, 
to  contain  the  case.  *  ♦  ♦  It  is  the  expense  of  printing  unnecessary 
true  that  the  section  enumerates  the  matter  must  be  incurred  if  they  are 
case  as  one  of  the  papers  to  be  attached  not  stricken  out,  and  the  papers  to  be 
and  filed,  as  constituting  the  judgment  furnished  to  the  appellate  court  will  be 
roll.     But   that    section  also   requires  encumbered  with  extraneous  matter." 
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are  necessary  to  make  it  conform  with  precise  accuracy  to  the 
proceedings  that  have  been  had.^ 

8.  Bignatnro.  —  Though  the  judgment  roll  may  properly  be 
signed  by  the  clerk,  yet  according  to  numerous  decisions  the 
omission  to  do  so  will  not  affect  the  validity  of  the  judgment  * 
where  signature  is  not  expressly  required  by  statute.' 

7.  Variance.  —  A  variance  between  an  order  as  entered  in  his 
minutes  by  the  clerk  and  such  order  as  drawn  up  and  inserted  in 
the  judgment  roll  is,  it  is  held,  a  matter  of  mere  irregularity.* 

8.  Lo^  Boll.  —  In  an  action  upon  a  judgment,  if  the  judgment 
roll  has  been  lost  or  destroyed,  secondary  evidence  may  be  given 
of  its  contents.  In  such  case  the  judgment  may  be  proved  by 
the  testimony  of  the  clerk  and  his  records.^ 

V.  JimeiiENT  Doo£ET  —  1.  DeflnitioiL  and  Hatnre.  —  The  docket 
of  a  judgment  is  a  brief  writing  or  statement  of  the  judgment 
made  from  the  record  or  roll,  kept  by  the  clerk  in  a  book  alpha- 
betically arranged.®    As  in  the  case  of  the  entry  of  a  judgment, 

1.  Cook  V.  Dickerson,  x  Daer(N.  Y.)  Y.)    147;  which    the    court    may  and 

681.  shoaldy    at    any    time,    allow    to   be 

8.  Van  Alstyne  v.  Cook,   25   N.  Y.  amended  nnnepro  tunc^  Van  Alstyne  v. 

489;   Lythgoe  v.  Lythgoe,  75  Hun  (N.  Cook,  25  N.  Y.  489. 

Y.)  147;  Artisans'  Bank  v.  Tread  well,  4.  Martin  v.  Lott,  (Supm.  Ci.  Spec. 

34  Barb.  (N.  Y.)  553;  Goelet  v,  Spo£ford,  T.)  4  Abb.  Pr.  (N.  Y.)  365,  where,  upon 

55  N.  Y.  647;  Macomber  v.  New  York,  objeciion    for    variance    between    the 

(N.  Y.  Super.  Ci.)  17  Abb.  Pr.  (N.  Y.)  order  of  dismissal  of  the  complaint, 

35.  made  at  the  circuit,  as  entered  b^  the 

"  The  judgment  roll  is  to  contain  a  clerk,  and  that  contained  in  the  judg- 

copy  of  the  judgment,  and  however  fit  ment  roll,  the  court  said:  "  That  vari- 

or  unobjectionable  it  may  be,  as  it  has  ance  does  exist.     But  it  is  shown  to  my 

been    decided    to    be,   that  the    clerk  satisfaction  that  the  error  is  not  that  of 

should  sign  it,  I  do  not  regard  it  as  in-  the  defendant  or  his  attorney.     The 

dispensable  to  its  validity."      Hoge-  order  which  forms  a  part  of  the  judg- 

boom,  J.,  in  Artisans*  Bank  v.  Tread-  ment  roll  was  the  one  made  by  the 

well,  34  Barb.  (N.  Y.)  553.  court;  it  was  then  drawn  up  by  the  de- 

8.  Goelet  v.  Spofiford,  55  N.  Y.  647.  fendant's  attorney,  and  handed  to  the 

See  also  Macomber  v.  New  York,  (N.  clerk,  from  whom  it  was  subsequently 

Y.  Super.  Ci.)  17  Abb.  Pr.  (N.  Y.)  35.  procured,  to   be  inserted  in  the  roll. 

In  Goelet  v.  Spofiford,  55  N.  Y.  647,  The  variance  was  also  a  mere  irregu- 
a  certified  copy  of  a  judgment  roll  in  a  larity,  which  could  only  be  taken  ad- 
former  action  between  the  parties  for  vantage  of,  if  at  all,  within  a  year  from 
a  prior  instalment  of  rent  was  offered  the  perfecting  of  the  judgment.'' 
in  evidence  by  the  plaintiffs  upon  the  5.  Mandeville  v.  Reynolds,  68  N.  Y. 
trial.  It  was  objected  to  upon  the  528,  holding  that  since  it  is  the  duty  of 
ground  that,  it  appearing  thereby  that  the  county  clerk  to  have  and  keep  the 
the  original  was  not  signed  by  the  clerk  judgment  roll  on  deposit  in  his  office, 
of  the  court,  it  was  not  a  valid  jadg-  if  it  cannot  be  found  in  the  particular 
ment  roll.  The  objection  was  over-  place  provided  for  such  deposit,  the 
ruled,  and  this  was  held  to  be  no  error,  presumption  is  that  it  is  lost  or  de- 
since  by   the  code,   prescribing  what  stroyed. 

should  constitute  the  judgment  roll,  it  6.  Anderson's  L.  Diet.;  Stevenson  v, 

was  not  expressly  required  that  the  roll  Weisser,  i  Bradf.  (N.  Y.)  344.    And  see 

should  be  signed  by  the  clerk.  Harrison  v.  Southern  Porcelain  Mfg. 

Glerieal    £ror  —  Amendment.  —  Such  Co.,  10  S.  Car.  278. 

omission  isusuallvheld  to  be  a  clerical  Indezing  as  Part  of  Doeketlng.  —  In 

error.  Van  Alstyne  v.  Cook,  25  N.  Y.  Virginia,  under  Code  i860,  c.  186,  §§  4, 

489;  Lythgoe  v,  Lythgoe,  75  Hun  (N.  8,  it  was  held  that  indexing  was  not  a 
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the  docketing  of  a  judgment  is  a  ministerial  act  to  be  performed 
by  the  clerk.  * 

2.  Purpose.  —  The  judgment  docket  is  always  open  to  public 
inspection,  and  is  intended  to  afford  to  interested  parties  official 
notice  of  the  existence  or  lien  of  judgments.*  The  docketing  of 
a  judgment  is  constructive  but  conclusive  notice  to  all  the  world 
of  the  lien  of  such  judgment.* 

3.  Veoettity — a.  Docketing  Essential  to  Constitute  Lien 

—  (i)  In  General.  —  It  is  a  usual  statutory  provision  in  the 
various  states  that  a  judgment,  though  complete  upon  rendition, 
must  be  entered  on  the  judgment  docket  in  order  to  constitute  a 
lien  upon  the  defendant's  real  estate,  at  least  as  against  subse- 
quent purchasers  and  incumbrancers  in  good  faith  without  notice.* 


necessary  part  of  docketing,  and  that  a 
judgment  docketed  but  not  indexed 
was  a  lien  on  the  defendant's  land. 
Old  Dominion  Granite  Co.  v.  Clarke,  28 
Gratt.  (Va.)  617. 

Judgment  Soil.  —  As  holding  that  the 
docket  is  in  fact  the  judgment  toll,  and 
that  all  entries  on  it  are  matters  of  rec- 
ord, see  Anderson  v.  Tuck,  33  Md.  225. 

1.  /n  re  Worthington,  7  Biss.  (U.  S.) 
455.  See  also  Scott  v.  Rohman,  43 
Meb.  618. 

2.  Black's  L.  Diet. 

Doeketing  Hot  Eiiential  to  Gondiisivo- 
noM  of  Judgment.  —  In  Sheridan  v.  An- 
drews, 49  N.  Y.  478.  the  court  said: 
"  The  docketing  under  the  Act  of  1840 
in  the  county  clerk's  office  was  not 
essential  to  the  conclusiveness  of  the 
judgment.  Such  docketing  is  only  re- 
quired for  the  purpose  of  making  a 
money  judgment  a  lien  on  the  real 
estate  of  the  debtor,  and  as  a  prelimi- 
nary to  the  issuing  of  an  execution. 
This  judgment  is  not  sought  to  be  en- 
forced as  a  lien,  but  is  set  up  as  an 
estoppel." 

Entry  on  Lien  Docket  Does  Hot  Make 
Judgment.  —  The  lien  docket  is  not  the 
record  of  judgments,  but  only  their 
essential  index;  and  the  entry  on  the 


4.  California,  —  Los  Angeles  County 
Bank  v.  Raynor,  61  Cal.  145;  Hastings 
V.  Cunningham,  39  Cal.  144. 

Indiana.  —  Berry   v.    Reed,   73   Ind. 

235. 
Minnesota,  —  Brown    v,    Hathaway, 

10  Minn.  303. 

New  York.  —  Blydenburgh  v,  North- 
rop, (Supm.  Ct.  Spec.  T.)  13  How.  Pr. 
(N.  Y.)  289;  Buchan  v.  Sumner,  2 
Barb.  Ch.  (N.  Y.)  165;  Lynch  v,  Rome 
Gas  Light  Co.,  42  Barb.  (N.  Y.)  591; 
Whitney  v.  Townsend,  67  N.  V.  40; 
Sheridan  v.  Andrews,  49  N.  Y.  478; 
Van  Orman  v,  Phelps,  9  Barb.  (N.  Y.) 
500;  France  v,  Hamilton,  (Supm.  Ct. 
Gen.  T.)  26  How.  Pr.  (N.  Y.)  180. 

North  Carolina,  —  Hoi  man  v.  Miller. 
103  N.  Car.  118:  Sawyers  v.  Sawyers,  93 
N.  Car.  321 ;  Williams  v.  Weaver,  94  N. 
Car.  134;  McAden  v.  Banister,  63 
N.  Car.  478;  Hoppock  v,  Shober,  69  N. 
Car.  153;  Harris  V.  Ricks, 63 N.  Car.  653; 
Dougherty  v.  Logan,  70  N.  Car.  558; 
Perry  v.  Morris,  65  N.  Car.  221;  Bates 
v.  Hinsdale,  65  N.  Car.  423;  Ross  v. 
Alexander,  65  N.  Car.  576. 

Pennsylvania.  —  Mann's  Appeal,  I 
Pa.  St.  24. 

Virginia,  —  Puryear  v.  Taylor,  12 
Gratt.  (Va.)  401;    Redd  v.  Ramey,  31 


lien  docket  does  not  make  the  judg-  Gratt.  (Va.)  265. 

ment,  but  only  refers  to  one  supposed  West  Virginia,  —  Renick  v,  Luding- 

to    be    already    made.      Ferguson    v.  ton,    14    W.    Va.    367;     Anderson    v. 

Staver,  40  Pa.  St.  213.  Nagle,  12  W.  Va.  98. 

Docketing  Creditor*!  Privilege  and  Hot  Wisconsin.  —  Steckmesser     v,     Gra- 

Duty.  —  To  docket   his  judgment  is  a  ham,  10  Wis.  37. 

creditor's  privilege,  not  his  duty.     If  See  in  General  as  to  the  Lienof  Judg- 

he  fails  to  docket  it,  he  may  lose  his  ments  and  the  priority  of  dififerent  judg- 


lien  on  the  real  estate  aliened  to  a  pur- 
chaser for  value  without  notice.  Gur- 
nee  v,  Johnson,  77  Va.  712. 


ments,   Ihe  title  Judgments^  Am.  and 
Eng.  Encyc.  of  Law. 
Effeot  of  Subsequent  Doeketing  in  An- 


S.  Citizens  Nat.  Bank  v.  Manoni,  76    other  County.  —  The  fact  that  a  judg- 
Va.  802.  ment  docketed  in  one  county  is  after- 
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Undoeketed  Judgment  LUn  Against  TIlom  with  Hotioe.  —  Although  the 
general  rule  is  as  just  stated,  3'et  where  subsequent  purchasers  or 
incumbrancers  have  actual  notice  of  the  judgment,  they  will  be 
bound  thereby,  this  being  equivalent  to  the  constructive  notice 
required  to  be  given  by  entry  on  the  judgment  docket.* 

(2)  Judgments  Affirmed  on  Appeal,  —  Where  a  judgment  has 
been  affirmed  on  appeal,  it  must  be  redocketed  in  order  to  make 
it  a  lien  for  the  damages  and  costs  in  the  appellate  court,* 
although  without  such  redocketing  it  remains  a  lien  upon  real 
estate,  by  virtue  of  the  original  docketing,  for  the  amount  of  the 
original  judgment  and  accumulated  interest.* 

(3)  Docketing  of  Justices*  Judgments,  —  As  to  the  necessity  and 
manner  of  docketing  justices'  judgments,  see  the  article  JUSTICES 

OF  THE  Peace,  vol.  12,  p.  749  et  seq,^ 

b.  Docketing  Unnecessary  to  Issuance  of  Execution. 
—  Since  the  enforcement  of  a  judgment  does  not  depend  upon 
its  entry  or  docketing,  and  since  the  docketing  is  essential  only 
to  constitute  a  lien  upon  property  of  the  debtor,  it  follows  that 
the  docketing  of  a  judgment  is  not  essential  to  the  issuance  or 
service  of  an  execution  upon  a  judgment  which  has  been  duly 
rendered.* 

wards   docketed  in  another  does   not  8.  Daniels  v.  Winslow,  4  Minn.  318. 

deprive  it  of  the  lien  it  had  on  the  de-  4.  Docketing  of  JuBtice*!  Jadgmenti  in 

fendant's    land    in    the    first  county.  Superior  Court.  —  It  is  provided  by  stat- 

Perry  v.  Morris.  65  N.  Car.  221.  ute  in  some  states  that  a  justice's  judg- 

Sequieite  to  Aotion  on  Judgment  and  to  ment  shall  be  docketed  in  the  Superior 

Set    Aside    Conveyanoe   for  Fraud.  —  In  Court  of  the  county,  and  that  by  such 

Geery  v.  Geery,  63  N.  Y.  252,  the  court  docketing  it  becomes  a  judgment  of 

held  that  an  action  based  upon  a  judg-  such  Superior  Court.     Bates  v,  Fay- 

ment    requiring    the    payment    of    a  etteville  Bank,  65  N.  Car.  81;  Perry  v. 

specific  sum  of  money  by  one  of  the  par-  Morris,   65   N.    Car.   221;    Kincaid   v. 

ties,  and  brought  to  set  aside  convey-  Richardson,  (County  Ct.)  g   Abb.    N. 

ancesof  real  estate,  made  by  the  party  Cas.  (N.  Y.)  315;  Blossom  v.  Barry,  i 

so  charged,   as  in  fraud  of  creditors,  Lans.  (N.  Y.)  k^o. 

and   to  reach   his  real  and   e^quitable  If  a  number  of  justice's  judgments 

assets,  could  not  be  maintained  with-  be  docketed  in  the  Superior  Court,  they 

out  first  docketing  such  judgment  and  will,  under  Code  Civ.  Pro.  N.  Car.,  be 

issuing  execution  thereon.  a  lien  upon  the  land  of  the  defendant 

1.  York  Bank's  Appeal,  36  Pa.  St.  from  the  time  when  they  were  dock- 
458;  Johns  tr.  French,  i  Hog.  459,  461;  eted,  and  will  have  a  priority  over  a 
Tunstall  v,  Trappes,  3  Sim.  286.  judgment  obtained  in  court  by  another 

2.  Chapin  v,  Broder,  16  Cal.  403;  person  against  the  same  defendant  at 
Daniels  v.  Winslow,  4  Minn.  318;  a  subsequent  time;  and  though  an  ex- 
Alsop  V,  Moseley,  104  N.  Car.  60.  ecution  be  issued  on  the  latter  and  the 

In   M'Clung    v,    Beirne,    10    Leigh  sheriff  levies  it  on  the  land  and  adver- 

(Va.)  410,  however,  it  was  held  that  a  tises  it  for  sale,  yet  if  before  the  sale 

judgment  lien  includes  not  only  the  executions  are  issued  on  a  part  of  the 

amount  of  the  original  judgment,  but  justice's  docketed  judgments  and  are 

also  the  damages  and  costs  in  the  ap-  placed  in  the  hands  of  the  sheriff,  the 

pellate  court.  proceeds  of  the  sale  of  the  land  must 

Coets.  —  Where  costs  on  appeal  to  the  be   first    applied    to  the    payment    of 

Supreme  Court  are  not  entered  on  the  all  the  justice's  judgments.     Perry  v. 

judgment  docket  in  the  court  below,  Morris,  65  N.  Car.  221. 

they  do  not  become  a  lien  on  property  6.  Los  Angeles  County  Bank  v.  Ray- 

until  the  levy  of  an  execution.     Chapin  nor,  61  Cal.  145;  Hastings  v.  Cunning- 

V,  Broder,  16  Cal.  403.  ham,  39  Cal.  144;  Rice  v,  Warren,  91 
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c.  Failure  to  Docket  —  EfEset  of.  —  As  a  general  rule  the 
effect  of  a  failure  to  docket  a  judgment  makes  it  inoperative  as  a 
lien  against  subsequent  purchasers  in  good  faith  M'ithout  notice.* 

Somedy  For.  —  In  the  case  of  a  failure  of  the  clerk  to  perform  his 
duty  in  the  matter  of  entering  a  judgment  upon  the  judgment 
docket,  the  only  remedy  of  the  judgment  creditor  would  seem 
to  be  against  the  clerk  for  his  loss  suffered  thereby.' 

4.  Book  of  Entry.  —  A  judgment,  in  order  to  be  docketed,  must 
be  entered  in  the  book  kept  for  that  purpose,  and  usually  known 
as  the  judgment  docket  or  **  docket  book,"  •  which  is  a  separate 

^3-  759;  Youngs  V.  Morrison,  10  Paige  v.  Sumner,  2  Barb.  Ch.  (K.  Y.)  165,  47 

(N.  Y.)  325;  Clark  v,  Dakin,  2  Barb.  Am.  Dec.  305;  Holman  v.  Miller,  103 

Ch  (N.  Y.)36;  Galpint/.  Page,  i  Sav^y.  N.  Car.  118;  Stephens's  Appeal,  38  Pa. 

(U.  S.)  309.     See,  however,  Kupfer  v,  St.  9;    Ridgway's  Appeal,   15  Pa.  St. 

Frank  30  Hun  (N.  Y.)  74.  177;    Wood   v.   Reynolds,   7  W.  &  S. 

In  Clark  v,  Dakin,  2  Barb.  Ch.  (N.  (Pa.)  406;    Hance's  Appeal,  i   Pa.  St. 

Y.)  36,  the  court  said:    **  This  court  408;    Gordon    v,   Rizey,   76  Va.  694; 

has  frequently  decided  that  it  is  not  Landon  v.  Ferguson,  3  Russ.  349.    See 

necessary  to  docket  a  judgment  of  the  in  general  as  to  lien  of  judgments  the 

Supreme  Court  to  enable  the  plaintiff  title  Judgments^  Am.  and  Eng.  Encyc. 

to    sell    the    defendant's    interest    in  of  Law. 

lands.    The  object  of  docketing  the  In  Virginia,  under  the  code,  it  would 

judgment  is  merely  to  obtain  a  lien  seem  thai  every  judgment  is  a  lien  on 

upon  the  lands  as  against  purchasers  all   the  debtor's  real  estate,  and   the 

and  subsequent  mortgagees,  or  judg-  prior  judgment  has  priority  as  between 

ment  creditors."  the  judgments,    whether  docketed  or 

Xzeeution    in   Another    Connty.  —  In  undocketed,   with   the  exception  that 

New  York  it  was  held  that  an  execu-  no  judgment  is  a  lieu  on  real  estate  as 

tion  issued  upon  a  judgment  of  the  Su-  against  purchasers  for  value  without 

preme  Court,  or  a  decree  of  the  Court  notice  unless  docketed  in  the  manner 

of  Chancery,  might  be  levied  upon  the  and  within  the  time  prescribed.    Gur- 

debtor's   real    estate,    although    such  nee  v,  Johnson,  77  Va.  712. 

judgment  or  decree  had  not  been  dock-  In  Gordon  v.  Rixey,  76  Va.  694,11 

eted  in  the  county  in  which  such  real  was  held  that  a  judgment,  though  un- 

estate  is  situated;  but  such  judgment  docketed,  is  good  against  subsequent 

or  decree  did  not  become  a  lien  upon  creditors  with  or  without  notice.     See 

such   real  estate   unless  so  docketed,  also,   in   this  connection,    Duncan   v. 

But  a  judgment  of  the  Court  of  Com-  Custard.  24  W.  Va.  730. 

mon  Pleas,  or  of  the  Superior  Court  of  3.  Holman   v.    Miller,    103    N.   Car. 

the  city  of  New  York,  was  required  to  118;    Ridgway's  Appeal,    15   Pa.   (Sl 

be  so  docketed  to  authorize  them  to  177. 

issue    their    executions    into    another  A  Purchaser  is  not  bound  to  look  be- 

county,   as   their   process  did  not,  in  yond  the  judgment  docket.    Ridgway's 

ordinary  c%ses,  extend  to  other  coun-  Appeal,    15    Pa.   St.    177;    Holman   v. 

ties.     Corey  v,  Cornelius,  i  Barb.  Ch.  Miller,  103  N.  Car.  118.     In  the  latter 

(N.  Y.)  571;    Clark  v,  Dakin,  2  Barb,  case  it  is  held  that  it  is  the  duty  of  a 

Ch.  (M.  Y.)  36.  judgment  creditor  to  see  that  his  judg- 

'*  It  is  only  necessary  to  docket  ment  is  properly  docketed.  If  the 
the  judgment,  in  order  to  authorize  clerk  neglects  to  docket  the  judgment, 
the  issuing  of  the  execution,  where  the  subsequent  incumbrancers  and  claim- 
judgment  has  been  recovered  in  a  local  ants  under  the  judgment  debtor  are 
court  and  the  execution  is  to  be  issued  not  to  be  prejudiced  thereby,  and  the 
to  the  sheriff  of  a  different  county  from  remedy  of  the  judgment  creditor  is 
that  in  which  the  judgment  was  recov-  against  the  clerk  for  loss  suffered  by 
ered."  Youngs  v.  Morrison,  10  Paige  reason  of  the  failure  to  docket  the 
(N.  Y.)  325.  judgment. 

1.  Cushing  t/.  Edwards,  68  Iowa  145;  8.  Sheridan  v.  Linden.  81  N.  Y.  i8a; 

Fullers'.  Nelson,  35  Minn.  213;  Buchan  Brown  v.  Hathaway,  10  Minn.  303. 
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and  distinct  book  from  that  known  as  the  "  judgment  book."  * 
6.  By  Whom  Entry  Hade.  —  It  is  the  duty  of  the  clerk  or  pro- 
thonotary  of  the  court  to  docket  the  judgment  by  entering  it  in 
the  proper  book.*  It  is,  however,  the  duty  of  the  plaintiff  to 
see  that  his  judgment  is  properly  entered.' 

6.  Time  of  Docketing.  —  As  a  eeneral  Bule  it  may  be  said  that  the 
test  of  the  right  to  docket  a  judgment  is  the  right  to  issue  execu- 
tion upon  it  immediately.* 

The  Entry  of  a  Judgment  in  the  Jndgment  Book  and  the  making  up  and 
filing  of  the  judgment  roll  must  precede  the  docketing  of  the 
judgment  in  order  that  such  docketing  may  constitute  a  valid 
lien.*     The  docketing  without  a  preceding  entry  in  the  judgment 

1.  Sheridan  v.  Linden,  8i  N.  Y.  182;  the  judgment,  though  valid  as  between 

Holman  v.  Miller,  103  N.  Car.  118.  the   parties,  cannot  affect  subsequent 

Entzy  in '*  Jndgment  Book  **  Hot  Snffl-  purchasers  or  judgment  creditors.  It 
eieixt.  —  The  "  judgment  book  **  re-  is  the  duly  of  the  judgment  creditor  to 
quired  to  be  kept  by  every  clerk  of  a  see  that  his  judgment  is  rightly  en- 
court  of  record  (Code  Civ.  Pro.,  §  1236)  tered  in  the  judgment  docket.  Ridge- 
is  a  separate  and  distinct  book  from  way's  Appeal,  15  Pa.  St.  177;  Holman 
the  '^  docket  book,'*  also  required  to  be  v.  Miller,  103  N.  Car.  118. 
kept  (Code  Civ.  Pro.,  §  1245).  and  an  4.  De  Agreda  v.  Mantel,  (N.  Y. 
entry  of  such  a  judgment  in  the  "  judg-  Super.  Ct.  Spec.  T.)  i  Abb.  Pr.  (N.  Y,' 
ment  book "  is  not  sufficient;    unless  130. 

entered  in  the  "  docket  book  "  it  is  not  Doeketing  Hnnc  pro  Tnnc.  —  A  failui 

docketed   within   the   meaning  of  the  to  docket  a  judgment  against  two  per- 

statute.     Sheridan  v.  Linden,  81  N.  Y.  sons  so  that  it  shall  be  a  lien  upon  rea'i 

182.  estate  as  against  one  will  not  invali- 

.  2.  Brown    v.    Hathaway,    10  Minn,  date  an  execution  issued  to  the  sheriff 

303;    Townshend   v.   Wesson,  4  Duer  where  the  judgment  was  rendered.     If 

(N.  Y.)  342;  Risk  V,  UfTelman,  (C.  PI.  necessaiy,  the  court  has  power  to  order 

Gen.  T.)  7  Misc    (N.  Y.)  133;  Holman  it  docketed  nunc  pro  tunc^  against  the 

V.    Miller,    103   N.   Car.    118;  Bear  v,  other  defendant.     Drake  v,  Harrison, 

Patterson,    3    W.     &     S.     (Pa.)    233;  69  Wis.  99. 

Hance's     Appeal,     i     Pa.     St.     408;  6.  De    Agreda    v.    Mantel,    (N.    Y, 

Crntcher  v.  Com.,  6  Whart.  (Pa.)  340;  Super.  Ct.  Spec.  T.)  i  Abb.  Pr.  (N.  Y.) 

Hesse  v.  Mann,  40  Wis.  560.  130;  Townshend  v.  Wesson,  4  Duer  (N. 

8.  Wood    V,   Reynolds,    7   W.    &  S.  Y.)  342;  Blashfield  v.  Smith,  27  Hun 

(Pa.)  406;    Ridgway's  Appeal,  15  Pa.  (N.  Y.)  114;  Rockwood  v.  Davenport, 

St.   177;    Barry's  Estate,  3  Luz.  Leg.  37  Minn.  533. 

Reg.  (Pa.)   141;  Bell  v,  Davis,  75  Ind.  Docket  Should  Be  Sustained  by  Jndg- 

314;  Johnson  v.  National  Exch.  Bank,  ment    Boll,  —  The  judgment    roll    re- 

33  Gratt  (Va.)  473.  quired   by  law   should   be   made   up. 

In  Wood  V.  Reynolds,  7  W.  &  S.  either  by  the  clerk  or  by  the  attorney 
(Pa.)  406,  the  court  said:  "  It  was  the  for  the  successful  party,  before  a  judg- 
plaintiff's  business  tosee  his  judgment  ment  is  docketed,  and  if  this  is  not 
properly  entered;  andhemus't  bear  the  done,  and  execution  is  issued  on  a 
loss  caused  by  his  negligence,  rather  docket  not  properly  supported  by  the 
than  one  who  is  in  no  default  what-  record,  the  court  may  require  the  de- 
cver.  Though  the  terretenant  was  ap-  feet  to  be  supplied  within  a  reasonable 
prised  of  the  defect  before  he  had  paid  time,  and  may  sc(  aside  the  execution 
the  last  shilling,  he  was  bound  by  his  for  failure  10  comply.  Blashfield  v. 
engagement  to  pay;  and  actual  notice  Smith,  27  Hun  (N.  Y.)  114. 
came  too  late.'*  Effoot  of  Dooketing  When  Ko  Jndgment 

A  Snhsa^ent  Pnrohaser  or  Jndgment  Boll  Filed.  —  In  Townshend  v.  Wesson, 

Creditor  is  not  bound  to  look  beyond  4  Duer  (N.  Y.)  342,  it  was  held  that  a 

the  judgment  docket.     If  the  Christian  judgment  roll  can  be  constituted  only 

names  of  defendants  in  a  judgment  are  by  the  attaching  of  the  papers  which 

not  entered  on  the  judgment  docket,  for  that  purpose  are  described  in  the 
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book  is  of  no  avail,  even  though  a  judgment  roll  has  been  filed 
with  what  purports  to  be  a  copy  of  a  judgment  in  it.* 

Dooketing  Out  of  Offioe  Honit.  —  It  has  been  held  in  some  jurisdic- 
tions that  all  judgments  filed  and  docketed  by  a  clerk  out  of 
office  hours,  although  some  may  be  entered  before  others,  must 
take  effect  and  become  liens  equally  at  the  next  office  hour  after 
such  docketing.* 

7.  Place  of  Docketing  —  a.  In  General.  — A  judgment  is  not 
a  lien  on  real  estate  unless  docketed  in  the  county  in  which  the 
land  is  situated.* 

code,  and  that  to  give  to  a  paper  con-  sion  first  cited  has  no  bearing  on  the 

taining  neither  process  nor  pleadings  question,  and  though  mandatory  as  to 

the  name  and  effect  of  a  judgment  roll  these  hours,  it  does  not  prohibit  a  clerk 

would     not     only    be    an    abuse    of  from  keeping  his  office  open  at  other 

language,  but  a  direct  violation  of  pro-  hours.     The  object  of  the  statute  was 

visions  of  the  code.     The  docketing  of  doubtless  in  part  to  compel  the  clerks 

a  judgment  when  no  judgment  roll  has  of  the  counties   to   be   at  their  offices 

been  made  and  filed  is  an  unauthorized  during  certain  hours  of  the  day  for  the 

and  illegal  act,  and  creates  no  lien  on  transaction  of  business;    but  I  am  of 

the  lands  of  the  debtor.  the  opinion  that  it  was  also  designed  to 

1.  Rockwoodt/.  Davenport,  37  Minn,  go  a  little  beyond  this,  by  prescribing 
533.  the  court  saying:  "  There  can  be  rules  and  regulations  which  should 
no  judgment  capable  of  being  docketed  regulate  and  control  the  office  where 
or  enforced  in  any  manner  till  it  is  the  business  was  transacted.  The  rec- 
entered  in  the  judgment  book.  Until  ord  must  be  filed  and  the  judgment 
that  ia  done,  it  does  not  matter  that  docketed  at  the  office;  and  there  is  cer- 
the  party  is  entitled  to  judgment,  tainly  great  propriety  in  making  pro- 
cither  by  default  of  defendant  or  upon  visions  as  to  the  time  within  which  the 
a  decision  or  direction  of  the  court.  It  daily  business  should  be  done.  Were 
has  frequently  been  decided  that  an  it  otherwise,  it  would  to  some  extent 
order  or  direction  for  judgment  by  the  vest  a  county  clerk  with  power  to  de- 
court,  or  by  a  referee,  is  not  a  judg-  termine  the  priority  of  liens."  See  also 
ment,  so  that  an  appeal  can  be  taken  Wardell  v.  Mason,  10  Wend.  (N.  Y.) 
from  it.  That  to  constitute  a  judgment  573,  wherein  it  was  held  that  records 
it  must  be  entered  in  the  judgment  of  judgments  delivered  to  the  clerk  to 
book,  as  the  statute  directs,  has  always  be  filed  before  the  hour  of  nine  o'clock 
been  held  by  this  court."  in  the  morning  will  be  considered  as 

Entry  on  Ho^jiiridieal  Day.  —  The  en-  filed  at  the  hour  of  nine.     No  prefer- 

try  of  a  judgment  by  the  clerk  on  the  ence  can  be  gained  by  taking  a  record 

judgment  docket  being  a  purely  min-  to  the  clerk's  office  before  that  hour, 

isterial   act,    his   performance  of   this  8.  Alsop  v.  Moseley,  104.  N.  Car.  60; 

dut)r   on   a  nonjuridical   day  will  not  De  Agreda  v.   Mantel,  (N.   Y.  Super, 

be  void,  and    judgment  creditors  will  Ct.  Spec.  T.)  i  Abb.   Pr.  (N.  Y.)  130. 

thereby   acquire   a   lien    on    the    real  And  see  the  \\\\z  Judgments^  Am.  and 

estate  of  a  judgment   debtor  just  as  Eng.  Encyc.  of  Law. 

though   the  entry  were   made  on  any  TransniMion  of  Jndgments  of  United 

other  day.     In  re  Worthington,  7  Biss.  States  Courts.  —  In    Alsop  v.   Moseley, 

(U.  S.)  455.  104  N.  Car.  60,  the  court  said:     "  So 

2.  In  France  v,  Hamilton,  (Supm.  essential  and  imperative  is  the  require- 
Ct.  Gen.  T.)  26  How.  Pr.  (N.  Y.)  180,  ment  that  the  judt^ment  be  docketed  to 
the  court,  in  stating  the  rule  as  laid  create  a  lien  that  it  was  deemed  neces- 
down  in  the  text,  said:  "  It  is  insisted,  sary  to  pass  the  Act  of  i88r,  c.  75, 
however,  by  the  counsel  for  the  judg-  which  provides  for  the  transmission  of 
ment  creditors,  whose  judgments  were  the  substantial  elements  of  a  final 
docketed  out  of  office  hours,  that  they  judgment  rendered  in  this  court  to  the 
became  a  lien  the  moment  they  were  various  Superior  Courts,  and  the  dock- 
docketed  in  the  county  clerk's  office,  eting  therein,  in  order  to  attach  a  lien 
according  to  the  express  provisions  of  upon  the  debtor's  real  estate.  The 
the  statute;     *    *    *    that  the  provi-  Code,  §  436.     In  like  manner,  to  give 
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b.  Necessity  of  Docketing  in  County  Where  Rendered. 
—  It  would  seem  that  a  judgment  rendered  in  one  county  cannot 
be  docketed  in  another  without  having  been  first  docketed  in  the 
county  where  it  was  rendered.* 

c.  Docketing  Transcript  — KeceeaLty  of.  —  In  order  that  a 
judgment  may  constitute  a  lien  upon  real  estate  in  a  county  other 
than  that  in  which  it  was  rendered,  a  transcript  thereof  must  be 
entered  and  recorded  in  the  judgment  docket  of  such  county.* 

Ihity  of  Clerk  to  Fnrnisli  and  File  Tranecript.  —  It  is  the  duty  of  the 
clerk  of  the  county  where  the  judgment  was  rendered,  upon 
request  and  payment  of  fees,  to  furnish  a  transcript  containing 
all  the  facts  necessary  to  make  a  perfect  docket  of  the  judgnient,* 
and  the  clerk  of  the  county  in  which  such  transcript  is  presented 
must  file  it  and  docket  the  judgment.* 

8.  Eeqoisites  of  Docket  Entry.  —  The  requisites  of  an  entry  upon 
the  judgment  docket  and  the  manner  in  which  such  entry  is  to 
be  made  in  order  to  secure  the  lien  of  the  judgment  are,  as  a  rule, 
prescribed  by  the  statutes  of  the  different  states.  That  subject 
is  not  within  the  scope  of  this  article.* 

9.  Correction  of  Docket.  —  It  has  been  held  that  an  immaterial 
error  in  the  docket  as  to  a  defendant's  name  may  be  corrected 
and  the  judgment  may  be  declared  a  lien  from  the  date  of  the 
original  docketing.* 

10.  Cancellation  of  Docket.  —  The  clerk  is  generally  authorized 
by  statute  to  cancel  and  discharge  the  docket  of  a  judgment, 
upon  the  filing  with  him  of  an  acknowledgment  of  satisfaction, 

the    same  efficacy   to  judgments   ren*  Docketing  from  Original  Papen.  —  In 
dered   and  decrees  pronounced  in   the  McAden  v.  Baniiter,  63  N.  Car.  478,  i 
Circuit    and    District    Courts    of    the  was  held  that  the  judgment  may  prop- 
United   States,    within   the  state,  was  erly    be    docketed    from    the    original 
passed  the  Act  of  1889,  which  allows  papers  before  the  magistrate,  instead  of 
such  to  be  docketed  in  the  several  state  from  a  transcript  of  them. 
Superior  Courts   for   the    purpose    of  3.  Sears  v.  Burnham,  17  N.  Y.  445. 
creating  liens  upon  the  debtor's  real  As  to  the  sufficiency  of  the  attestation 
estate  in  such  counties,  to  the  same  of  the  clerk  to  the  transcript  see  People 
extent  as  docketed  judgments  of  the  v.  Keenan,  31  Hun  (N.  Y.)  625. 
said  Superior  Courts,  and  requires  the  4.  Sears  v,   Burnham,  17  N.  Y.  445: 
clerks  of  the  last-mentioned  courts  to  People    v.    Keenan,    31    Hun   (N.    Y.) 
docket    such     transcripts     when    pre-  625. 

sented.     This  enactment  was  made  to  6.  Soffielenoy  of  Docket  Entry  to  Beonre 

carry  into  effect  an  Act  of  Congress  en-  Lien.  —  See  the   \\\\^  Judgments^   Am. 

titled  'An  act  to  regulate  the  liens  of  and  Eng.  Encyc.  of  Law. 

judgments  and  decrees  of  ihe  courts  of  6.  Geller  v.  Hoyt,  (Supm.  Ct.  Spec, 

the  United  States,'  approved  August  i,  T.)  7  How.  Pr.  (N.  Y.)265.     In  this  case 

1888.  it   was   held,  where   a  judgment   was 

1.  McAden  v.  Banister,  63  N.  Car.  docketed  correctly  as  to  the  Christian 
478.  name  and  surname  of  the  defendant, 

2.  Bell  V,  Davis,  75  Ind.  314;  Bios-  but  incorrectly  as  to  the  initial  of  his 
som  V.  Barry,  i  Lans.  (N.  Y.)  190;  De  middle  name,  and  the  docket  was 
Agreda  v.  Mantel,  (N.  Y.  Super.  Ct.  afterwards  corrected  on  motion,  that 
Spec.  T.)  I  Abb.  Pr.  (N.  Y.)  130;  the  judgment  took  priority  as  a  lien 
Hamed's  Case,  (Surrogate  Ct.)  4  Abb.  from  the  date  of  the  original  docket- 
Pr.  (N.  Y.)  270.  Smith  v.  Buck,  22  ing,  as  against  a  subsequent  judgment 
Wis.  577.  obtained  before  the  correction. 
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signed  by  the  party  in  whose  favor  the  judgment  is  obtained,  and 
authenticated  in  the  prescribed  manner.  Without  such  acknowl- 
edgment, however,  the  act  of  the  clerk  in  canceling  the  docket  is 
without  jurisdiction,  and  is  void  as  to  the  parties  whose  rights 
are  affected  by  it.* 

11.  Index  of  Judgments.  —  It  is  also  usually  expressly  required 
that  in  addition  to  the  docket  of  the  judgments  there  shall  be  an 
index  thereof,  in  order  to  create  a  lien  on  the  property  of  the 
judgment  debtor.* 

1.  Booth  9.  Farmers',  etc.,  Nat.  cancel  and  discharge  the  docket  upon 
Bank,  4  Lans.  (N.  Y.)  30X,  wherein  the  the  filing  with  him  of  an  acknowledge 
court  said:  *' The  docket  is  no  part  of  ment  of  satisfaction,  signed  by  the 
the  record  of  the  court.  The  entries  party  in  whose  favor  the  judgment  was 
upon  it  are  directed  to  be  made  by  the  obtained,  and  authenticated  in  a  par- 
clerk,  and  neither  in  fact  nor  theory  ticular  manner.  Unless  this  has  been 
are  submitted  to  the  court.  In  making  done,  the  act  of  the  clerk  in  canceling 
such  entries  the  clerk  acts  in  a  minis-  the  docket  is  without  jurisdiction,  and 
terial  capacity,  and  we  think  his  erro-  void  as  to  the  parties  whose  rights  pur- 
neous  or  false  entries  cannot  conclude  port  to  be  affected  by  it;  though  it  is 
the  parties,  whatever  might  be  the  quite  probable  the  clerk  might,  by  en- 
effect  of  an  entry  which  he  was  author-  tering  00  the  docket  the  satisfaction  of 
ized  by  law  to  make.  If  he  should  a  judgment  without  due  authority,  sub- 
make  an  entry  that  an  execution  had  ject  himself  to  an  action  in  behalf  of  a 
been  returned  satisfied,  contrary  to  the  party  who  had  been  misled  and  dam- 
fact,  we  think  the  plaintiff's  rights  nified  thereby."  And  see  In  general 
would  not  be  affected  by  such  entry,  article  Satisfaction,  Payment,  and 
either  as  to  the  lien  of  his  judgment  or  Discharge  of  Judgments. 
the  right  to  issue  an  execution,  any  2.  As  to  requisites  and  sufficiency  of 
more  than  an  entry  of  a  judgment  on  the  index  of  judgments  in  order  to 
the  docket  without  any  record  to  sns-  create  a  lien  on  the  property  of  the 
tain  it  would  bind  the  supposed  parties  judgment  debtor,  see  the  title  Judg- 
until  it  was  vacated  by  some  direct  pro-  menU^  Am.  and  £ng.  Encyc.  of 
ceeding.    The  clerk  Is   authorized  to  Law. 
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REPLEADER. 

By  Henry  Stephen. 

I  DErooTiOH,  489. 

n.  AWABD  OF  BSPLSADEB,  49O. 

1.  Motion  for y  490. 

2.  In  What  Cases  Awarded^  490. 

3.  In  What  Cases  Not  Awarded^  49x, 

m  JUBGXEVT,  492. 

IV.  C08Ta»  493. 

CROSS-REFERENCE. 

As  to  Pleading  Over  after  Demurrer,  see  article  DEMURRERS 
AT  COMMON  LAW  AND  UNDER  THE  CODES,  vol.  6, 
p.  292. 

L  BSTnriTIOV.  —  A  repleader  is  the  ''  making  a  new  series  of 
pleadings."*    It  is  seldom  required  in  modern  practice,  as  amend- 

* 

1.  Bouv.  L.  Diet.  .between  a  repleader  and  a  judgment 

T«9m. -— It  seems  thai   in   Texas  a  non  obstante  veredicto,  in  this:    that  the 

repleader    is    synonymous    with    an  latter  is  always  upon  the   merits  and 

amended  petition.    Avery  v.  Popper,  never  granted  but  in  a  very  clear  case, 

(Tex.  Civ.  App.  1895)  34  S.  W.  Rep.  while  a  repleader  is  upon  the  form  and 

325.                                        ~  manner  of  pleading.     If  a  plea  be  de- 

SqniTslsnt  to  Vew  TriaL  —  Where  the  fective  and  the  defendant  succeed  at 
defendant  pleaded  the  general  issue  the  trial,  the  question  whether  the 
and  special  pleas,  each  confessing  a  plaintiffcan  have  judgment  or  whether 
cause  of  action  and  alleging  in  avoid-  there  should  be  a  repleader  is  depend- 
ance  immaterial  and  insufficient  mat-  ent  upon  whether  the  plea  does  or  does 
ter,  there  was  a  verdict  for  the  de-  not  contain  a  confession  of  a  cause  of 
lendant,  which  was  set  aside,  and  an  action.  If  a  cause  of  action  be  con- 
award  of  repleader.  In  denying  a  fessed  by  plea,  and  the  matter  pleaded 
mandamas  to  have  judgment  entered  in  avoidance  be  insufficient,  the  plain- 
on  the  verdict,  the  court  said  that  an  tiff  is  entitled  to  judgment  notwith- 
award  of  repleader,  though  it  might  standing  the  verdict.  But  if  the  plea 
not  be  technicallycorrect,  was  precisely  does  not  confess  a  cause  of  action 
the  same  in  effect  as  the  granting  of  a  there  must  be  a  repleader.  Pitts  v, 
oew  trial  with  leave  to  amend  the  Polehampton,  i  Ld.  Raym.  390;  Lam- 
pleadings.  Ex  /.  Pearce,  80  Ala.  bert  v,  Taylor,  4  B.  &  C.  138,  10  E.  C. 
igS-  L.  203;  Macomb  v,  Wilber,   16  Johns. 

OomptilMii  with  Judgment    Von  Ob-  (N.  Y.)  227;  2  Tidd's  Pr.  922;  2  Chitty 

■tute.  — There  Is  a  distinction  drawn  on  Pleading,  688. 
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ments  in  form  or  substance  are  liberally  allowed.* 

H  AWABB  OF  &EPLEADEB  —  1.  Hotlon  for.  —  Where  a  defeated 
party,  after  examination  of  the  pleadings,  considers  that  the 
issue  taken  is  an  immaterial  one,  he  may  move  for  a  repleader.* 
SeriBion  of  Court's  Action.  —  The  question  whether  or  not  there 
shall  be  an  award  of  repleader  is  not  discretionary;  it  must  be 
granted  or  refused  upon  common-law  principles,  and  if  there  be 
error  it  may  be  corrected  by  an  appellate  court.' 

2.  In  What  Caaes  Awarded.  —  Whenever  the  cause  has  been  tried 
upon  immaterial  issues  a  repleader  should  be  awarded ;  *  and  in 

1.  Stephen's  PI.  (Andrews*s  ed.)  been,  or  denied  when*  it  should  be 
i88.  And  see  generally  article  Amend-  awarded,  it  is  error.  Fifth,  that  upon 
MENTS,  vol.  I,  p.  458.  the  award  of  a  repleader  there  should 

2.  Stephen's  PI.  (Andrews's  ed.)  be  no  costs,  because  it  is  a  judgment 
186.  of    the    court     upon    the    pleadings. 

At  the  Hearing  on  a    Sopleader  the  Staple  v,  Heydon,  6  Mod.  i. 

Coort  WiU  Look  into  the  Whole  Beoord,  4.  Sufiford  c^.  Albany,  6  Johns.  (N.Y.) 

not  merely   confining  its  attention  to  i;    Masterson  v.  Gibson,  56  Ala.   56; 

the  pleadings  objected   to,    but  being  Watson  v.   Brazcal,  7  Ala.  451;  Cen- 

guided  in  its  decision  by  the  rights  of  iralia,   etc.,    R.   Co.  v.  Brake,  31  111. 

the  parties  as  they  appear  on  a  full  App.  459;  Eaton  t/.  Stone,  7  Mass.  312; 

consideration  of  the  pleadings.     Eaton  Trott    v.    West,    Meigs    (Tenn.)    163; 

V,  Stone,  7  Mass.  312;    Henderson  v.  Saving    Fund   v,    Broomall,   6    Phila. 

Foote,   3   Call   (Va.)  248;    Bonsack  v.  (Pa.)  236,  24  Leg.  Int.  (Pa.)  227;  Baird 

Roanoke  County.  75  Va.  585.  v,  Matlox,  i  Call  (Va.)  257;  Terrell  v, 

8.  Gerrish  v.  Train,  3  Pick.  (Mass.)  Page,  3  Hen.  &  M.  (Va.)  118;  Dudley 
124;  Baird  V.  Mattox,  i  Call  (Va.)  257;  v.  Estill.  6  Leigh  (Va.)  \Jbn\  Taylors  r. 
Exp.  Pearce,  80  Ala.  195;  i  Chitty  on  Huston,  2  Hen.  &  M.  (Va.)  161';  Park- 
Pleading  687.  hurst  V,  Sumner,  23  Vt.  538;    Rex  ». 

Appeal  firom  Jnstioe.  —  In   an  action  Philips,  i  Burr.  302;  Plomer  v,  Ross, 

commenced   before    a    justice   of   the  5  Taunt.  386,  i  E.  C.  L.  136;  Serjeant 

peace  and  carried  by  appeal  to  the  Dis-  v,    Fairfax,    i    Lev.    32;     Masters    r. 

trict  Court,  it  was  held  competent  in  Wood,  2  Lev.   164;  Holms  v.  Broket, 

that  court  to  order  a  repleader.     Strout  Cro.  Jac.  434;  Coxe  v,  Cropweli,  Cro. 

V.  Durham,  23  Me.  483.  Jac.  5;    Tryon  v.  Carter,  2  Stra.  994; 

Boles  for    Bepleaden. — it   was   laid  Staple  v.  Heydon,  6  Mod.  i;  Witts  z/. 

do<vn  in  the  earliest  leading  case  on  Polehampton,  3  Salk.  305;  Bac.  Abr., 

this  subject:     First,  that  a   repleader  Pleas,  etc.,  M.;  Carpenter  v.  Starr,  i 

should  be  awarded  when  there  is  such  RoUe  86. 

a  joinder  of  issue  that,  after  trial  there-  The  Iieae  Is  Immaterial  where  a  ma- 

of,  the  court  cannot  give  judgment  be-  terial  allegation  in  the  pleadings  is  not 

cause  of  the   impertinence  or  uncer- .  traversed,   but   an   issue   is  taken  on 

tainiy  of  the  issue  as  not  determining  some  point  which,  though   found   by 

the   right.     Second,    that   at   common  the  verdict  of  the  jury,  will  not  deter- 

law  the  court  might  award  a  repleader  mine  the  merits  of  the  case,  and  would 

before  trial,  because  verdicts  did   not  leave  the  court  at  a  loss  for  which  of 

cure   issues  of  this   kind.     Since   the  the  parties  to  give  judgment.     Gould 

statute  of  jeofails,   however,  in  cases  v,  Ray,  13  Wend.  (N.  Y.)  634. 

where  the  issues  may  be  aided  by  ver-  Beplication  de    Injuria.  —  Where  the 

diet,   il   may    be  more    proper   not  to  action    was  one   of   trespass  de    bonis 

award  a  repleader   until    after    trial,  asporiatis^   there  was  a   plea   that   the 

Third,  on  the  award  of  a  repleader  the  property  of  the  goods  when  taken  was  in 

amendment  should   begin   where   the  one  Stevens  and  not  in  the  plaintiff;  that 

proceedings    first    became    faulty,   in  the  defendant  was  a  deputy  sheriff  and 

the  absence  of  a  specific  direction  from  took  the  goods  under  a  writ  of  attach- 

the  court   as   to   when    the   repleader  ment   against  Stevens   in   favor  of  a 

should  begin.     Fourth,  if  a  repleader  third  party.     The  replication  traversed 

be  awarded  where  it  should  not  have  the  property  in  Stevens,  and  on  this 
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all  cases  when  the  pleadings  are  so  defective  that  there  could  be 
no  valid  judgment  upon  them,  the  court,  in  order  that  the  par- 
ties may  be  restored  to  their  legal  rights  and  justice  be  done 
them,  will  award  a  repleader.* 

3.  In  What  Cases  Hot  Awarded.  —  Where  the  verdict  is  a  general 
one  on  all  the  issues,  one  of  which  is  material,  a  repleader  should 
not  be  awarded,  for  wherever  the  court  can,  upon  an  inspection 
of  the  whole  record,  give  judgment  there  should  be  no  repleaden* 

traverse  there  was  a  joinder  of  issue  Statute  of   Limitations.  —  Where  one 

and   a    verdict  for  the  plaintiff.     The  of  the  grounds  of  motion  for  repleader 

court  held  that  the  issue  should  have  was  to  take  advantage  of  a  statute  of 

been  taken  on  the  traverse  in  the  de-  limitations  after  a  joinder  in  demurrer, 

fendant's  plea  and  i  hat  the  issue  joined  the  court,  in  denying  the  motion,  said 

was    immaterial,   and   awarded  a   re-  that  it  might  be  induced  to  grant  it  if 

pleader.      Gerrish    r.   Train,    3   Pick,  any  equitable  cause  had  been   shown 

(Mass.)  124.  to  support  it,  but  with  no  such  ground 

Plea  of  Hnl  Tiel  Beoord.  —  In  an  action  denied  the  motion  as  the  proposed  new 

of  assumpsit  against  a  corporation  to  plea  did  not  go  to  the  merits.     Perkins 

recover  the  amount  assessed  by  a  jury  r.  Burbank,  2  Mass.  81. 

for  ground  taken  to  widen  a  street  un-  But  in  Coleson  v,  Blanton,  3  Hayw. 

der  a  local  act,  the  declaration  sei  forth  (Tenn.)  152,  a  repleader  was  allowed  to 

the  proceedings  of  (he  court,  in  which  enable   a   defendant  to  rely  upon  the 

the  jury  assessed  the  damages,  and  the  statute   of    limitations,    for   the  court 

court's  judgment,  to  which  the  defend-  considered   this  defense,    though    for- 

ants  pleaded  nut  tiel  record^  on  which  merly  discountenanced,  entitled  to  be 

issue  was  joined.     It  was  held  that  the  favored  as  much  as  any  other  so  as  to 

issue    was    immaterial.       Stafford    v.  bring  before  it  any  facts  not  yet  ascer- 

Albany,  6  Johns.  (N.  Y.)  i.  tained. 

Faulty  Conntt. —  It   was  held    good  2.  Roop  v.  Delahaye,   2   Colo.   307; 

ground  for  a  repleader  in  an  action  of  Payne  v.  Barnet,  2  A.  K.  Marsh.  (Ky.) 

covenant  after  a  general   verdict  for  314;  Hartfield  v.  Patton,  Hempst.  (U. 
plaintiff,  that  there  were  two  counts  in  '  S.)  271;  Pegram  v,  U.  S.,  i  Brock.  (U. 

a  declaration ;  one  in  covenant  and  con-  S.)  265^    Jenkins  v,  Stanley,  10  Mass. 

eluding  in  case,  and  the  other  entirely  226;  Mudge  v.  Treat,  57  Ala.  i. 

in  case,  to  which  there  was  a  plea  that  Oiiae   Sabmitted   on    Oeneral  Issue.  — 

defendant    **  had    broken     the     cove-  Where  the  case  was  also  submitted  to 

oants."     Terrell  r.  Page,  3  Hen.  &  M.  the  jury  upon  the  general  issue,  and 

(Va.)  118.  there  was  nothing  in  the  record  to  in- 

1.  I   Chitty  on    Pleading  633;  Com.  dicate  that  complete  justice  had   not 

Dig.,   Pleader,    R.    18;     Bacon    Abr.,  been  done  the  parties  on  the  trial  un- 

Pleas,   etc.,    M.;     Staple    v.    Heydon,  der  the  material    issue,   an  appellate 

6  Mod.  i;   Gerrish   v.  Train,    3    Pick,  court  declined  to  reverse  the  judgment 

(Mass.)  124;    Magoun  v.  Lapham,  19  and   award  a  repleader.     Shippey   v. 

Pick.  (Mass.)  419;  Taylors  v.  Huston,  Eastwood,  9  Ala.  198. 

2   Hen.   &   M.   (Va.)   161;    Terrell    v.  Aetikm   Against    Adminiitxaton.  —  In 

Page.  3  Hen.  &  M.  (Va.)  118;  Dudley  an   action  against   administrators  for 

V.  Estill,  6  Leigh  (Va.)  562;  Strout  v.  the  recovery  of  purchase  money   for 

Durham,  23  Me.  483.  land,  the  defendant  pleaded  that  the 

Whero  Pleadings  ])o  Vot  Show  Tkets. —  plaintiffs  were  not  entitled  to  the  land 

•Where    defendant,  through    the    mis-  as  heirs  or    in    any    other    manner, 

apprehension  of  his  attorney,  pleaded  whereby  the  consideration  failed;  and 

fmis  darrein  an  accounting  and  satis-  that  the  plaintiffs  had  no  power  to  dis- 

faction  by  a  delivery  of  certain  bills  of  pose  of  interest  in   warrants   for  the 

exchange  to  plaintiff,  instead  of  plead-  land;  and  also  pleaded  pUne  adminis- 

ing  that  the  said  bills  would  be  in  sat-  travit.     Both  the  first  and  second  pleas 

isfaction  of    the  debt  when    paid,    a  were  immaterial.     A  verdict  was  ren- 

repleader     was    awarded    on     terms,  dered  for  the  defendants,  and  a  motion 

Heye  v,    Lieman,   12   Fed.   Cas.   No.  was  entered  to  set  it  aside  and  award  a 

6,445  a,  repleader.     The  court  said   that    had 
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lint  Failt  la  PlMdiiig.  —  A  repleader  is  not  grantable  in  favor  of 
the  party  who  makes  the  first  fault  in  pleading,  which  occasions 
the  immaterial  issue.  ^ 

After  Bemnrror.  —  It  would  seem  that  a  repleader  cannot  be 
awarded  after  demurrer,*  except  it  be  a  demurrer  to  a  plea  in 
abatement,'  or  upon  a  writ  of  error.^ 

in.  JUDexEHT.  —  In  the  absence  of  a  direction  of  the  court  to 
plead  anew  from  any  particular  pleadine,  the  parties  will  recom- 
mence their  pleading  at  the  faulty  plea.' 

there  been  no  other  pleas  thaa  the  in-  amended     plea    in    abatement,    after 

•ufficieot  ones,  there  could  be  no  doubt  pleading  in  bar,  which  plea  the  plain- 

that  the  repleader  should   have   been  tiff  might  have  disregarded  if  he  had 

awarded,    but    there    was    a    general  not  been  precluded  from  adopting  this 

verdict  for  defendants,  and  the  plea  course   by   the  decision  of   the  court 

of  pUne  administravit  being  a  material  **  thai  while  the  plea  in  abatement  was 

issue,  the  motion  was  denied.     Wallace  pending    all    other   pleas    should    be 

V.  Barlow,  3  Bibb  (Ky.)  168.  treated  as  a  nullity,"  »nd  this,  together 

1.  Kempe  v.  Crews,  i  Ld.  Raym.  with  permission  to  the  defendants  to 
170;  Webster  v.  Bannister,  i  Dougl.  withdraw  their  pleas  in  bar,  which 
395;  Taylor  v.  Whitehead,  2  Dougl.  were  withdrawn,  left  in  fact  no  valid 
747;  Goodburne  v.  Bowman,  9  Bing.  defense,  it  was  held  proper  to  award  a 
532,  23  £.  C.  L.  369;  Andre  v.  John-  repleader  commencing  with  the  dec- 
son.  6  Blackf.  (Ind.)  375;  Frank  v.  laration  where  the  first  error  appeared 
Godwin,  24  Ark.  584;  Whittemore  v.  to  have  been  committed.  Governors. 
Stephens,  48  Mich.  573;  Ragsdale  Evans,  i  Ark.  349. 
V.  Gossett,  2  Lea  (Tenn.)  729;  Spar-  Untrue  Pisa. —  Where  the  plea  was 
hawk  V.  Hall,  52  Vt.  624;  Hart  field  tr.  essentially  bad  because  it  tendered  an 
Patton,  Hempst.  (U.  S.)  268,  11  Fed.  immaterial  issue  and  was  moreover 
Gas.  No.  6,158a;  U.  S.  V,  Burnham,  t  found  by  the  jury  not  to  be  true,  a  mo- 
Mason  (U.  S.)  66.  tion  by  the  defendant  for  a  repleader 

Applieation  of  Bole.  —  This  rule  is  ap-  was  denied.     Bledsoe  v,  Chouning,  i 

plicable  only   where    the    immaterial  Humph.  (Tenn.)  85. 

issue  is  found  against  the  party  first  in  8,  Wallace  v.  Bishop,  i  Harr.  (Del.) 

fault;   when  found  in  his  favor  there  87   note  tf;  Crosse  v.   Bilsoa,  6  Mod. 

may  be  a  repleader.     Gordon  v,  Ellis,  102;  Staple  v,  Heydon,  6  Mod.  i. 

7  M.  &  G.  607,  49  E.  C.  L.  607;  Gor-  Contra,  —  Pitts    v.    Polehampton,    i 

ham  V,  Reeves,  i  Ind.  421.  Ld.  Raym.  390.  3  Lev.  20;  and  Potter 

Sals  Too  Bigid. —  In  Bates  v.  Cooper,  v,  Titcomb,  7  Me.  302,  seem  10  be  the 

5  Ohio  115,  it  was  considered  that  the  only  instances  of   repleader    allowed 

rule  was  too  rigid  for  modern  practice,  after  a  demurrer, 

and  would  often  interpose  obstacles  in  8.  Wallace  v.  Bishop,  i  Harr.  (Del.) 

the  way  of  the  great  ends  of  justice  87,  note  a, 

where  the  merits  of  the  case  were  un-  Aftor  Pisa  Puis  Darrein.  —  Where  the 
determined  by  a  verdict  rendered  on  matter  pleaded  in  abatement  was  pais 
an  immaterial  issue;  but,  inasmuch  as  e^rrein  continuance  the  court  gave  leave 
it  appeared  to  the  court  in  this  case  for  a  repleader  on  terms.  Augusta  v. 
that  the  award  of  a  repleader  would  Moulton,  75  Me.  551;  Field  v.  Cap- 
not  further  justice,  but  would,  on  the  pers,  81  Me.  36. 

contrary,  place  technical  impedlm'rnts  i.  Holbage   r.   Bennet,  2  Keb.  769; 

in  the  way  of  its  advance,  a  motion  for  Crosse  v.  Bilson,  6  Mod.  102. 

a  repleader  was  denied.  6.  Staple  v.  Heydon,  6  Mod.  i;  Boll- 

SxoeptioatoBnle.— Where  the  plain-  ing    v.     Petersburg,    3     Rand.    (Va.) 

tiflf  committed  the  first  error  by  mis-  563;  Green   v.   Bailey,  5   Munf.  (Va.) 

joining  breaches  of  the  condition  of  the  246. 

bond  on  which  he  was  declaring,  for  Dsdaration  Iknltf.  —  Where  the  dec* 

which  the  declaration  ought  to  have  laration    was  too  faulty   to    be    sus- 

been  judged  insufficient,  but  which  ap-  tained   the  court  dismissed   the  suit, 

peared  to  pass  unheeded  by  the  defend-  declining  to  award  a  repleader.    Smith 

ants,  who  were    permitted   to  file  an  v.  Walker,  i  Wash.  (Va.)  135. 
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Com.  repleader.  Coiti. 

IV.  C08T&  —  As  a  general  rule,  costs  will  not  be  awarded  to 
either  party.* 

lUpUeation    Bad.  —  In  an   action    of  1.  Lickbarrow  v.  Mason,  6  T.  R.  131 

debt  on  a  bond  against  the  executor  of  Vnting    Anonymous,    2    Vent.     196]; 

tiie  obligor,  the  plain li£f  replied/r(f<-/fMV  Staple  v,  Heydon,  6   Mod.  i;  Otis  v, 

non  because  it  was  not  expressed  in  the  Hitchcock,  6  Wend.  (N.  Y.)  433. 

bond   that    the  deceased   was  jointly  But    repleaders    were    awarded    on 

bound  with  a  third  party  as  alleged  in  terms  in  the  following  cases:     Heye  v, 

the  plea,  and  insisted  that  the  action  Lieman,    12   Fed.   Cas.    No.   6,445  <>; 

did  not  survive  against  a  third  party.  Augusta  z\  Moulton,  75  Me.  551;  Field 

The  replication  was  held  defective  in  v.  Cappers,  81  Me.  36. 

not  setting  forth  the  time  of  the  de-  Oonneetirat.  —  On  a  motion  in  arrest 

ceased's    death,    and    there    was    no  of  judgment  a  repleader  was  awarded 

joinder  of  issue.    The  court  directed  a  and  full  costs  were  allowed  including 

repleader  from  the  plea.    Stevens  v,  those  of  the    repleader.    Johnson    v. 

Taliaferro,  i  Wash.  (Va.)  155.  Smith,  x  Root  (Conn.)  373. 
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By  Wilkins  B.  Shields. 

I.  DEFnriTioH,  497. 
n.  Vatuiie  of  Agtiov,  497. 

in   JUBI8DIGTI0H,  499. 

1.  In  General^  499. 

2.  ^Jurisdictional  Amount^  499. 

a.  Statutory  Provisions^  499. 

b.  How  Amount  in  Controversy  Ascertained^  501. 

3.  Federal  Courts^  502. 

IV.  Tsvirs,  502. 

1.  Whether  Action  Is  Local  or  Transitory^  502. 

2.  Change  of  Venue ^  505. 

T.  PABTiEa^  505. 

1.  In  General y  505. 

2.  Enumeration  of  Parties  Plaintiff y  ^0*1, 
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4.  joinder  of  Parties^  509. 

a.  Plaintiffs^  509. 

b.  Defendants y  510. 

5.  Intervention  and  Substitution^  510. 

6.  Amendment  as  to  Par  ties  ^  510. 

VL  The  Affidavit,  511. 

1.  Necessity  and  Office  of  Affidavit^  511. 

2.  Requisites  and  Sufficiency ^  512. 

a.  /«  General y  512. 

^.  Compliance  with  Statute ^  513. 

r.  Averments  upon  Information  and  Belief  514. 

^.  Allegation  of  Accrual  of  Action^  514. 

^.  Description  of  Property y  ^\/^, 

f.  Averment  of  Value  of  Property ^  515. 

g.  General  Allegation  of  Ownership  and  Detention^  515. 
h,  Negativing  Seizure  under  Process ^  516. 

/.  In  Actions  to  Recover  Exempt  Property^  516. 
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3.  Objections y  517. 

4.  Amendments y  518. 

yn  The  Wbit,  519. 

1.  In  General^  519. 

2.  Statutory  Requirements y  520. 

3.  Summons y  520. 

4.  Description  of  Property y  521. 

5.  Alleging  Valuty  523. 
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7.  Objections  to  Writ^  524. 
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e.  Appraisement^  528. 
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a.  Before  Whom  Returnable ^  599. 
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1 .  In  General,  531. 

2.  joinder  of  Counts  and  Causes,  534. 

3.  Essential  Allegations,  534. 

tf.  Description  of  Property,  534. 
^.  Right  to  Possession,  536. 
^.   Special  Ownership,  537. 
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e.  Detention,  539. 
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/  Fraud,  543. 
^.  Damages,  543. 

4.  Prayer  for  Relief,  544. 

5.  Verification,  544. 
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7.  Amendment,  544. 

DL  Plea  ob  Ahsweb,  546. 

1.  /«  General,  546. 

2.  General  Issue,  547. 
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551. 

5.  Justification  by  Officer,  553. 
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8.  Alleging  Special  Damages,  557. 
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11.  /'/^fl  /«  Abatement,  559. 

12.  Joinder  of  Pleas  —  Consistency,  559. 

13.  Amendments,  560. 

X  SSPUCATIOV  OB  SEPLT,  560. 

1.  /«  General,  560. 

2.  /'//tfJ  /^  Avowry,  561. 
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XT.  JlTDeXEBT,  587. 
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3.  Affects  What  Property^  591. 
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12.  Satisfaction  of  yudgmeni^  6o8. 
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636. 
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496  Volume  XVIII. 


IMaitioii.  REPLE  VIN.  Nature  of  Aetion. 

CROSS-REFERENCES. 

As  to  the  Kindred  Actions  of  Detinue  and   Trover  and  Conversion^ 

see  articles  DETINUE,  vol.  6,  p.  643;    TROVER  AND 

CONVERSION 
Proceedings  under  Statute  for  the  Trial  of  the  Right  of  Property^ 

see  article  RIGHT  OF  PROPERTY,  TRIAL  OF, post. 
Matters  of  Substantive  Law  and  Evidence,  see  Am.  and  Eng. 

Encyc.  of  Law,  title  REPLEVIN. 

L  DEFDnxiON.  —  Replevin  is  a  justicial  writ  to  the  sheriff,  com- 
plainiag  of  an  unjust  taking  and  detention  of  goods  or  chattels, 
commanding  the  sheriff  to  deliver  back  the  same  to  the  owner 
upon  security  given  to  make  out  the  injustice  of  such  taking,  or 
else  to  return  the  goods  and  chattels.* 

H  ITatites  op  Action  —  in  General.  —While  the  term  "  replevin  " 
is  usually  applied  to  the  action,  yet  in  some  states  other  terms 
are  employed;  of  these  "  claim  and  delivery"  occurs  most  fre- 
quently.* Sometimes  the  proceeding  is  called  an  action  to 
**  recover  a  chattel."  But  the  principles  governing  the  action 
are  the  same  regardless  of  name.  In  some  states  the  action  of 
replevin  does  not  exist  in  its  usual  form,  or  does  not  exist  at 
all.^  The  gist  of  the  action  is  the  plaintiff's  right  to  the 
immediate  possession  of  the  property  at  the  commencement  of 
the  suit.* 

Both  Parties  Aotore.  —  The  action  of  replevin  is  one  of  peculiar 
nature  in  that  both  parties  are  actors.* 

Comparison  with  Other  Aotions.  —  Replevin  differs  from  trover  and 
trespass  in  that  it  is  for  the  recovery  of  the  specific  property 
and  not  for  damages,  and  it  differs  from  detinue  in  that  it 
restores  the  property  to  the  plaintiff  at  the  commencement  of  the 
action.* 

Objeot  of  Beplevin.  —  The  primary  object  of  replevin  is  to  recover 
the  property  in  specie;  ^  the  secondary  object  is  to  recover  its 
value  with  damages  for  detention,  where  specific  recovery  cannot 
be  had.* 

1.  WilliamsoQ  v.  Ringgold,  4  Cranch  6.  See  articles  Detinue,  vol.  6,  p. 
(C.  C.)42.  643;  Trover. 

2.  Carroll  v,  Byers,  (Ariz.  i8g6)  36  7.  Nickerson  v.  Chatterton,  7  Cal. 
Pac.  Rep.  499:  Ellingboe  v.  Brakken,  568:  Hunt  v,  Robinson,  iz  Cal.  262; 
36 Minn.  156;  Gist  V.  Coring,  60  Mo.  487.  Thomas    r.     SpofTord,    46    Me.    408; 

8.  In  Alabama  it  has  been  held  that  Hickey    v.    Hinsdale,     12    Mich.    99; 

the  action  is  the  same  as  the  common-  Clark  v.  West,  23  Mich.  242;  Burrage 

ItLW  action  of  detinue   with  statutory  v,   Melson,   48  Miss.  237;   Buckley  v. 

modifications.     Cooper  7/.    Watson,  73  Buckley,  12  Nev.  423. 

Ala.  232;  Seals  v.  Edmondson,  73  Ala.  8.  Hunt  v.  Robinson,  11  Cal.  262. 

S95;  Russell  z^.  Walker,  73  Ala.   315;  Title   and   Kight  ef    Posaesiion  Onlj 

Jones  y.  Anderson,  76  Ala.  427.  Qnestionfl.  —  In  replevin  the  question  of 

4.  Brook  V,  Bayless,  6  Okla.  568.  value  is  not  in  issue.     The  title   and 

6.  Forrester  v.  Barret,  Col.  &  C.  Cas.  right  of  possession  are  the  matters  to 

(N.  Y.)  95,  I  Johns.  Cas.  (N.  Y.)247;  be  determined.    Thomas  v,  Spofford, 

Reed  v.  Carpenter,  2  Ohio  79.  46  Me.  408. 
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Nature  of  Action.  REPLE  VI N.  Haturt  of  Aotion. 

Qneition  in  lesne.  —  Since  the  question  is,  who  was  entitled  to  the 
property  when  the  action  was  commenced,*  the  right  of  posses- 
sion to  no  other  property  than  that  originally  claimed  will  be 
considered.* 

Beplevin  Ii  a  GiTil  Aotion,  subject  to  the  same  rules  as  other  civil 
actions.' 

Aotion  Ex  Delieto.  —  The  action  of  replevin  has  been  considered 
ex  delicto.^ 

Of  Common-law  and  Stotntory  Origin.  —  The  action  of  replevin  is  of 
common-law  authority,  but  has  been  greatly  modified  by  statute ; 
it  is  not  an  extraordinary  remedy  in  derogation  of  the  common 
law,  like  attachment.* 

The  Form  of  the  Aotion  where  the  detention  is  the  material  allega- 
tion is  in  the  detinet;  but  where  the  wrongful  taking  is  the  lead- 
ing allegation,  it  is  in  the  cepit^ 

1.  Hoke  V.  Applegate,  92  Ind.  572;  Holmes,  13  Kan.  482;  Smith  v,  Wood- 
Kingsbury  V,  Buchanan.  11  Iowa  387;  leaf,  21  Kan.  717;  Corbin  v.  People, 
Cassel  V.  Western  Stage  Co.,  12  Iowa    142  111.  58. 

47;    Campbell   v.   Williams*   39   Iowa  Aotion  nnder  Code.  —  The  action  for 

646;  Marshall  z/.  Bunker,  40  Iowa  121;  the    recovery    of    personal    property, 

Loomis  V.  Youle,  i    Minn.   175;    Blue  under   the  code,  is    substantially   the 

Valley  Bank  r.  Bane,  20  Neb.  294.  former  action  of  replevin,  and  is  gov- 

2.  Lovensohn  v.  Ward,  45  Cal.  8.  erned  by  the  same  principles  and  rules. 
Trial  of  Title.  —  The   right  of  pos-  especially  in  relation  to  demand  and 

session   being   the    primary  object  of  refusal.     Moser  v.  Jenkins,  5  Oregon 

the  action,  the  title  to  the  property  will  447. 

not   be   tried   unless  distinctly  put  in  Faota  Existing  at  Institution  of  Soit. 

issue  by  ihe  answer.     Warner  v.  Mat-  —  The  determination  of  the  action  is 

thews,  18  111.  83;  McFadden  v.  Ross,  controlled,  as  a  rule,  by  the  stat?  of 

108  Ind.  512;  Noble  v.  Epperly,  6  Ind.  facts  existing  at  the  institution  of  the 

414;  Le  Roy  v.  East  Saginaw  City  R.  suit.     Belden  v.  Laing,  8  Mich.  500; 

Co..  18  Mich.  233;  Dows  v.  Greene,  32  Clark  v.  West,  23  Mich.  242;  Cary  v. 

Barb.  (N.Y.)  490.  Hewitt,  26  Mich.  228;  Aberv.  Bratton, 

Judgment  Conolosive    as    to    Title.  —  60  Mich.  357. 

Although     replevin     generally     tests  4.  Wall  z/.  De  Mitkiewicz,  9  .^pp.  Cas. 

merely   the   right    of    possession,   yet  (D.  C.)  109;  Rector  v.  Chevalier,  i  Mo. 

where  the  title  was  put  in  issue  and  no  345. 

evidence  was  offered   by  either  party  Abatement  at  Death. —And  it  has  been 

except  that   which  tended  to  support  further  held  to  abate  on  the  death  of  the 

the    defendant's   title,    a    verdict   and  defendant,  on  the  ground  that  the  ac- 

judgmentthereinforthedefendantmay  tion  is  personal  and  the  maxim  ar/r^ 

be  conclusive  as  to  the  want  of  title  in  personalis  moritur  cum  persona  will  ap- 

the  plaintiff.     Seldner  v.  Smith,  40  Md.  ply.     Rector  v.  Chevalier,  i  Mo.  345. 

602.  See  also  article  Death,  vol.  5,  p.  783. 

A  Plea  of  Property  raises  the  issue  of  6.  Martinez  v.   Martinez,  2  N.  Mex. 

tide,  which  is  not  determined  by  a  find-  464. 

ing  of  wrongful  detention.     Page  v.  Before  Jostioe.  —  The  action  before  a 

Ramsdell,  59  N.  H.  575.  justice  of  the  peace  is,  however,  purely 

Where  Property  Is  Hot  Taken  on  Writ,  statutory.      Standard  Foundry  Co.  v, 

—  Title  is  a  matter  in  issue,  where  the  Schloss,  43  Mo.  App.  304. 

property  is  not  taken  on  the  writ,  and  6.  Le  Roy  v.  East  Saginaw  City  R. 

the  action  proceeds  as  one  for  dam-  Co..  18  Mich.  233;  Rouge  v.  Dawson, 

ages.     Parmalee  v,  Loomis,  24  Mich.  9  Wis.  246. 

242.  Not  of  Form  Qnia  Timet.  —  The  action 

8.  Leroy  v,  McConnell,  8  Kan.  273;  is  not  in  the  nature  of  a  bill  ^ima  timet; 

Wilson  t/.  Fuller,  9  Kan.  176;  Gilchrist  its  purpose  is  not  to  quiet  title  to  prop- 

V,  Schmidling,  12  Kan,  263;  Brown  v.  erty     in     the     plaintiff's     possession. 
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ChADge  of  Natnre  of  Aotion.  —  Where  the  property  is  retained  by 
the  defendant  under  bond,  the  case  proceeds  as  an  action  of  tres- 
pass.* 

in.  JmELiSDiCTiON  —  1.  In  General.  —  In  most  of  the  states  the 
action  of  replevin  has  been  more  or  less  modified  to  suit  present 
conditions,  and  special  provisions  have  been  made  conferring 
jurisdiction  upon  particular  tribunals;  and  these  statutory  provi- 
sions must  be  observed.* 

Extendi  to  What  Property.  —  Only  the  property  taken  under  the 
writ  is  within  the  jurisdiction  of  the  court  and  can  be  affected  by 
an  order  to  return  or  by  a  judgment.' 

2.  Jnrifldictional  Amonnt  —  a.  Statutory  Provisions.  — 
Whether  the  action  should  be  brought  in  a  justice's  court  or  in 

Hickey    v.     Hinsdale,    12    Mich.    99;  Action  Against  Administrator  in  Jns- 

Bacon   v.  Davis,  30  Mich.  157;   Mor-  tice'iConrt. —  In  i)/tVAf^a;x,  as  a  general 

rison  V.  Lumbard,  48  Mich.  548.  rule,    personal   representatives  cannot 

PoMOieory    Aotion.  —  Replevin    is    a  be  sued  in  a  justice's  court,  but  the 


possessory    action.     Hickejr   v.    Hins-  statute   excepts    actions    of    replevin. 

dale,  12  Mich.  99;  Hatch  v.  Fowler,  28  Singer  Mfg.  Co.  v.  Benjamin,  55  Mich. 

Mich.  205:  Bacon  v.   Davis,  30  Mich.  330. 

157;    Hunt    V.   Strew,    33    Mich.    85;  8.  Gallup    v,    Wortmann,    11    Colo. 

Henry    v.    Ferguson,    55    Mich.   399;  App.  308. 

Adriance  v,  Rutherford,  57  Mich.  170;  Statntory  Provifions. —  It    is  compe- 

Pearl  v.  Garlock,  61  Mich.  419.  tent  for  the  statute  to  provide  that  the 

In  Personam.  —  The  action  ordinarily  judgment    may  cover  other  propetiy 

is  one  in  personam.     Bower  v.  Talman,  than  that  seized,  and  in  such  a  case 

5  W.  &  S.  (Pa.)  556.  the  additional   property   need   not  be 

Right  to  Recover  Damages.  —  Replevin  within  the  jurisdiction  of  the  court  at 

\3it\Ti%in  personam  2i^'^€i\2JS  in  rem ^  the  the   commencement  of  the  suit.     Bel- 

p1ainti£f  may  recover  damages  to  the  knap  Sav.  Bank  z/.  Robinson,  66  Conn, 

full  value  of  the  properly  and  for  its  542. 

detention.     Miller  v,  W^arden,  iii  Pa.  Property    Without    Jnrisdiotion.  —  In 

St.  300.  Kansas  it  has  been  held  that  where  an 

Aotion  in  Bem.  —  In  Minnesota  it  is  an  action  of  replevin  is  commenced  before 

action  in  rem  alone  in  justices'  courts,  a  justice  of  the  peace  by  a  resident  of 

where  there  is  a  defect  of  jurisdiction  the  county  against  a  nonresident,  and 

and  the  propertv  is  not  taken  on  the  the  defendant  is  properly  served  with 

writ.     St.  Martin  v,  Desnoyer,  i  Minn,  summons  in  the  county  where  the  ac 

41.  tion  is  commenced,  but  the  property  is 

1.  Shoemaker  v.  Shoemaker,  7  Kulp  not  obtained,   and   the    propertv   has 
(Pa.)  528.  never  been  wrongfully  detained  in  the 

Pailnre  to  Claim  Immediate  Poiseieion.  county  where  the  action  is  commenced 

—  But  since   it  is   optional   with   the  but  has   been   and  is  wrongfully  de- 

plaintifi  whether  he  will  claim  imme-  tained  by  the  defendant  in  the  county 

diate  delivery,  his  failure  to  do  so  will  where  the  defendant  resides,  the  court 

not  change  the  action  10  one  of  con-  has    jurisdiction    to    hear  and   deter- 

version  merely.     Benjamin  v.  Smith,  mine  the  case   as    one   for    damages 

43  Minn.  146.  only.     Huckell    v.    McCoy,    38    Kan. 

In    Hatnre   of   Trover. —  Where    the  53.                                              ^ 

state  statute  authorizes  a  judgment  in-  Bemoval  of  Property  Before  Servioe.  — 

eluding  property   not   returned  under  Where  in  an  action  of  replevin  before 

the    writ,    the    action    is   one  in    the  a  justice  of  the  peace,  the  property  is 

nature  of  trover  as  well  as  of  replevin,  removed  to  another  county  before  serv- 

Belknap  Sav.    Bank   v.  Robinson,  66  ice  of  the  writ,  this  does  not  affect  the 

Conn.  542.  jurisdiction  of  the  justice  before  whom 

2.  See   the  statutes  of  the   various  the  action  was  commenced.     Craft  v, 
states.  Franks,  34  Iowa  504. 
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a  court  of  record  of  general  jurisdiction  depends  as  a  general  rule 
upon  the  amount  in  controversy  as  fixed  by  statute.* 

In  JostioeB'  Courts.  —  While  as  a  general  proposition  jurisdiction 
in  replevin  is  conferred  on  justices  of  the  peace  in  most  of  the 
states,  still  there  is  by  no  means  any  uniform  rule  ^that  can 
be  laid  down  as  to  the  limit  of  the  jurisdictional  amount.  The 
pleader  must  therefore  have  recourse  to  the  statute  law  of  the 
particular  state  for  precise  direction  on  this  point.* 

Conrto  Other  than  Justices'  Courts.  —  In  some  states,  when  the 
amount  in  controversy  is  in  excess  of  the  jurisdiction  of  a  justice 
of  the  peace,  the  action  should  be  brought  in  the  Circuit  Court,' 

1.  See  generally  article  Amount  in  does  not  exceed  one  hundred  and  fifty 
Controversy,  vol.  i,  p.  702.  dollars  in  value.     That  the  damages 

The  Superior  Court  in  Massachusetts  is  allowed  for  the  detention  carry  the  ver- 

without  jurisdiction    where  the   value  diet  above  one  hundred  and  fifty  dol- 

of  the  replevied  property  does  not  ex-  lars  makes  no  difiference.     Higgins  v, 

ceed   one   hundred   dollars,  as  shown  Deloach,  54  Miss.  498.     And  presum- 

either  by  agreement  of  the  parties  or  ably  the   value   is   that  found  by  the 

by  the  evidence  adduced  at  the  trial,  verdict.     Stephen  v,  Eiseman,  54  Miss. 

Ocio  V.  Teahan,   133  Mass.  430;  Gray  535. 

V,   Dean,   136  Mass.   128;    Leonard  v.  The  Constitution  of  1890,  (^  171,  which 

Hannon,    105    Mass.    113;     Blake    v,  increased  the  jurisdiction  of  justices  to 

Darling,  116  Mass.  300.  two  hundred  dollars,  has  been  held  to 

2.  See  generally  articles  Amount  in  apply  also  to  replevin  as  against  the 
Controversy,  vol.  i,  p.  702;  Justices  legislative  limitation  of  one  hundred 
OP  THE  Peace,  vol.  12,  p.  664.  and  fifty  dollars.     Illinois  Cent.  R.  Co. 

California.  —  In  an  action  for  the  re-  v,  Brookhaven  Mach.  Co.,  71  Miss.  663. 

covery  of  specific  personal  property,  in  Missouri.  —  See  Gottschalk  z^.  Klinger, 

a  justice's  court,  the  standard  of  juris-  33  Mo.  App.  410;  Payne  v,  Weems,  36 

diction  is  **  the  value  of  the  property,"  Mo.  App.  54. 

and  it  would  seem  (though  in  this  case  Nebraska.  —  See  Hill  v,  Wilkinson,  25 

it  was  held  unnecessary  to  decide)  that  Neb.  103. 

the  justice's  jurisdiction  for  the  inci-  South  Carolina.  —  See  Dillard  v.  Samu- 

dental  damages  for  detention  is  unlim-  els,  25  S.  Car.  318. 

ited;  and  at  all  events  the  demand  for  Vermont.  —  See  Glover  v.  Chase,  27 

damages  cannot   oust    the   justice  of  Vt.  533;  Tripp  v.  Leland,  39  Vt.  63. 

jurisdiction,  if  the  value  of  the  prop  Wisconsin.  —  See  Darling  r.  Conklin, 

erty  is  less  than  three  hundred  dollars.  42  Wis.  478. 

Astell  V,  Phillippl,  55  Cal.  265.  3.  Eldred  v.  Woolaver,  46  Mich.  241; 

Indiana.  —  See  Harrell  v.  Hammond,  Merrill  v,  Butler,  18  Mich.  294;  Stephen 

25  Ind.  104;  Dean  v.  Dawson,  62  Ind.  v.  Eiseman,  54  Miss.  535;  Fennt^.  Har- 

22;  Perkins  v.  Smith,  4  Blackf.  (Ind.)  rington,     54    Miss.     733;     Payne    v. 

299;  Grubaugh  v,  Jones,  78  Ind.  350;  Weems,  36  Mo.  App.  54. 

Fawkner  v,  Baden,  89  Ind.  587.  Illinois.  —  Where    goods    are    taken 

Kansas.  —  See  Griffiths  v.  Wheeler,  31  undei  an  attachment  issued  from  the 

Kan.  17.  SuperiorCourtof  Cook  county,  Illinois, 

Maryland.  —  See  Deitrich  v,  Swartz,  which  belong  to  one  not  a  party  to  the 

41  Md.  196.  attachment,  the  owner,  being  entitled 

Michigan.  —  See  Dinnen  v,  Baxter,  18  to  their  possession,  may  bring  replevin 

Mich.  457;  Henderson  v.  Desborough,  for  them  in  either  the  Superior  Court 

28  Mich.  170;  Carew  z^.  Matthews,  41  or  the  Circuit  Court  of  that  county,  as 

Mich.  576;  Kittridge  v.  Miller,  45  Mich,  he  may  choose.     Samuel  v.  Agnew,  80 

478;  Humphrey  v.  Bayn,  45  Mich.  565;  111.  553. 

Sager  z/.  Shults,  53  Mich.  116;  Chilson  New  Jersey.  —  Where   a   vessel   had 

V.  Jennison,  60  Mich.  235.  been  seized  under  an  act  for  the  pro- 
Mississippi. —  Original  jurisdiction  is  tection  of  clams  and  oysters,  and  the 

with  the  justice,  and  not  with  the  Cir-  proceeding  was  pending  before  the  two 

cult  Court,   if    the    property   claimed  justices,  and  the  vessel  was  replevied 
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in  the  Court  of  Common  Pleas,*  or  in  the  District  Court.* 

On  Appeal  from  Joitioe'i  Conrt.  —  It  is  not  proper  on  an  appeal  from 

a  justice's  court  to  render  judgment  for  a  sum  in  excess  of  the 

justice's  jurisdiction.* 

Yalne  Below  Jurisdictional  limit.  — If  by  agreement  the  parties  have 

indorsed  on  the  writ  a  value  below  the  jurisdictional  limit  of  the 

court,  it  is  without  jurisdiction  in  the  matter.* 
Excess  of  Jnrisdiotional  Amount.  —  The  court  is  powerless  to  approve 

the  bond,  issue  the  writ,  or  take  any  step  in  the  action,  if  the 

amount  for  which  the  writ  is  requested  exceeds  its  jurisdiction ;  * 

and  it  should,  of  course,  dismiss  the  action.* 

b.  How  Amount  in  Controversy  Ascertained.  —  In  some 
states  the  value  of  the  property  as  alleged  in  the  plaintiff's  affi- 
davit and  the  writ  is  the  test  of  the  jurisdictional  amount,  and 
not  the  actual  value  as  afterwards  determined.^ 

by  the  owner  by  writ  out  of  the  Cir-  6.  Rosen  v.   Fischel,  44  Conn.  371; 

cuit  Court,  a  plea  to  the  jurisdiction  of  Caffrey  v.   Dudgeon,  38   Ind.    512,  10 

such  Circuit  Court  was  held  proper.  Am.  Rep.  126;    Darling  v.  Conkiin,  42 

Day  V,  Compton,  37  N.  J.  L.  514.  Wis.  478. 

Concurrent  Jnriiidlction  of  Justice  and  He  can   only   render  judgment  for 

Cironit  Court. —  In  AfiV^/f^i/tit  hasbeen  costs.       Jacobs     v.    Parker,    7    Baxt. 

declared  that  while  the  Circuit  Court  (Tenn.)434.     See  also  Burdett  v.  Doty, 

may  have  jurisdiction,  under  the  gen-  38  Fed.  Rep.  491. 


cral  replevin  act,  of  replevin  where  the 
value  of  the  property  is  clearly  less 
than  one  hundred  dollars,  it  should  not 
and  probably  was  not  intended  to  have 
it,  and  such  actions  should  be  brought 
in  a  justice's  court.  Kittridge  v.  Miller, 
45  Mich.  478. 

1.  Small  V,  Swain,  z  Me.  133. 

2.  Miller  c/.  Bogart,  19  Kan.  119;  Les- 
lie V.  Reber,  4  Kan.  315;  Hill  v.  Wil- 
kinson, 25  Neb.  103. 

8.  IMtmissal  of  Action.  —  In  Thorn ily 
V.  Pierce.  10  Colo.  250,  the  plaintiffs 
recovered  two  hundred  and  sixty-five 
dollars  in  the  justice's  court  and  on 
appeal  by  the  defendants  to  the  County 
Court  a  verdict  for  three  hundred  and 
sixty-five  dollars,  which  sum  was 
sixty-five  dollars  in  excess  of  the 
justice's  jurisdiction,  was  rendered  in 
favor  of  the  same  parties.  It  was  held 
that  on  the  failure  of  the  plaintiff  to 
remit  the  excess  of  sixty-five  dollars 
the  County  Court  should  have  dis- 
missed the  action. 

Yalne  of  Property  and  Bamages.  ---  Both 
the  property  itself  and  the  claim  for 
damages  may  be  aggregated  to  give 
jurisdiction  to  the  County  Court  on 
appeal  from  a  justice.  Fisk  v,  Wal- 
lace, 51  Vt.  418;  Andrews  v.  Baker,  59 
Vt.  656. 

4.  Leonard  v.  Hannon,  105  Mass. 
113;  King  V.  Dewey,  11  Cush.  (Mass.) 
ai8. 


A  court  acts  without  authority  in 
ordering  the  return  of  property  in  a 
case  not  within  its  jurisdiction  and 
where  no  appeal  has  been  taken. 
Elder  v.  Greene,  34  S.  Car.  154. 

6.  Scott  V.  Russell,  39  Mo.  407.  And 
see  article  Amount  in  Controversy, 
vol.  I,  p.  702. 

7.  Grifilths  f.  Wheeler,  31  Kan.  17; 
Dinnen  v.  Baxter,  18  Mich.  457;  Mer- 
rill V.  Butler,  18  Mich.  294;  Henderson 
V.  Desborough,  28  Mich.  170;  Carew 
V.  Matthews,  41  Mich.  576;  Eldred  v. 
Wooiaver,  46  Mich.  24T;  Chilson  v, 
Jennison,  60  Mich.  235;  Burt  v.  Addi- 
son, 74  Mich.  730;  Scolt  V.  Russell,  39 
Mo.  407;  Matlak  v.  Brown,  2  Miles 
(Pa.)  15;  Darling  v.  Conklin,  42  Wis. 
478.  Andseegenerally  article  Amount 
IN  Controversy,  vol.  i,  p.  702. 

Where  the  Appraised  Value  of  the  Prop- 
erty is  within  the  jurisdiction  of  the 
County  Court,  the  court  does  not  lose 
its  jurisdiction  by  reason  of  a  value 
subsequently  proved  in  excess  of  juris- 
dictional amount.  Bates  v.  Stanley, 
51  Neb.  252. 

Rule  Criticised.  —  Since  by  permitting 
the  value  stated  in  the  plaintiff's  affi- 
davit  to  be  the  test  of  the  jurisdiction 
it  is  entirely  within  the  power  of  the 
plaintiff  to  regulate  the  jurisdiction, 
this  rule  is  open  to  the  criticism  that 
where  a  minimum  jurisdictional 
amount  prevails  it  is  possible  for  the 
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3.  Federal  Courts.  —  Federal  courts  have  full  jurisdiction  in 
replevin,  and  when  the  defendant  is  served  they  have  jurisdiction 
of  both  the  subject-matter  and  the  person,  and  their  judgment 
cannot  be  collaterally  impeached.* 

IV.  Venue  —  1.  Whether  Action  Ib  Local  or  Tranaitory  —  view 
that  Action  Ii  Looal.  —  Upon  the  question  as  to  whether  replevin 
shall  be  treated  as  a  local  action,  or  more  liberally  as  a  transitory 
one,  the  authorities  are  by  no  means  in  accord.  In  England  and 
a  large  number  of  jurisdictions  in  America  the  action  is  consid- 
ered local,*  so  that  the  venue  must  be  laid  in  the  county  where 

plaintiff,  by  over-estimating  the  prop-  in    the    Circuit    Court.       Bradley    v. 

erty,  to  bring  his  case  within  the  juris-  Morse,  21  Wis.  680. 

diction  of  the  court.     Hence,  in  some  Estimate  Less  than  Actual  Value,  — 

jurisdictions  the  safer  rule  is  that  the  The   plaintiff  may  fix  an  estimate  of 

real  value  of  the  property,  and  not  that  value  upon  the  property  at  a  less  sum 

which  the  plaintiff  may  put  upon  It,  is  than   the    real   value,  and   within  the 

the  test  which  is  to  govern.     Sanford  jurisdiction  of  a  justice  of  the  peace. 

V.  Scott,  38  Conn.  244,  Small  v.  Swain,  But  he  is  bound  by  this  valuation  vol- 

I  Me.  133;  Hall  v.  Monroe,  73  Me.  123;  untarily  made,  and  if  the  property  is 

Kin^  V.  Dewey,  11  Cush.  (Mass.)  218;  not  restored  to  his  possession  by  the 

Pomeroy  v,  Trimper,  8  Allen  (Mass.)  writ,  he  cannot  recover,  on  the  trial,  a 

398;    Leonard  v.   Hannon,   105   Mass.  greater  amount  than  the   value   thus 

113;    Blake  v.  Darling,  116  Mass.  300;  fixed  and  laid  in  the  warrant.     Gray  v. 

Litchman  z/.  Potter,  116  Mass.  371.  Jones,  i  Head  (Tenn.)  542. 

In  MassachosettB  the  jurisdiction   in  After  Jnrisdlotioii  Has    Attached    the 

replevin  is  made  by  statute  to  depend  value  of  the  property  is  no  longer  iir 

not  upon  the  allegations  or  the  estimate  issue   except    for  the    purpose   of   an 

of  the  appraisers,  but  upon  the  actual  assessment   in    the  defendant's  favor. 

value   of    the    goods.      Davenport    v,  Eldred  v,  Woolaver,  46  Mich.  241. 

Burke,  9  Allen  (Mass.)  zi6.  1.  Cheseldine  v.  Mathers,  2  Disney 

Minimum  Jurisdictional    Amount,  —  (Ohio)  592. 

The  statute  provides  a  minimum  valu-  Replevin  by  Assignee  of  Chose  in  Action, 

ation  of  the  goods  as  a  limit  of  juris-  — Section   11  of  the  Judiciary  Act  of 

diction,  and  an  action  of  replevin  for  1789,  i  U.  S.  Stat,  at  L.  79,  provides  as 

goods  cannot  be  maintained  unless  the  follows:    "  Nor  shall   any  District  or 

value  of  the  goods  exceeds  twenty  dol-  Circuit  Court  have  cognizance  of  any 

lars.     King  z/.  Dewey,  I]  Cush.  (Mass.)  suit   to   recover  the  contents  of    any 

2t8;  Sackettt'.  Kellogg,  2  Cush.  (Mass.)  promissory  note  or  other  chose  in  ac- 

88;  Octo  V.  Teahan,  133  Mass.  430.  tion  in  favor  of  an  assignee  unless  a 

In  Justices'  Conrts  the  question  of  suit  might  have  been  prosecuted  in 
jurisdiction,  as  far  as  value  is  con-  such  court  to  recover  the  said  contents 
cerned,  is  generally  closed  by  the  affi-  if  no  assignment  had  been  made,  ex- 
davit  for  the  writ.  Henderson  v.  cept  in  cases  of  foreign  bills  of  ex- 
Desborough,  28  Mich.  170.  change."      In   Deshler  v.   Dodge,    16 

In  an  action  of  replevin  the  averment  How.  (U;  S.)  622,  it  was  held  that  this 

in  the  statement  filed  by  the  plaintiff  of  clause  has  no  application  to  a  suit  by 

the  value  of  the  property  sued  for,  and  an  assignee  of  a  chose  in  action  to  re- 

of  the  damages  for  its  detention,  and  cover  possession  of  the  thing  in  specie^ 

for  injuries  to  it,  conclusively  deter-  or  damages  for  its  wrongful  caption  or 

mines  the  jurisdiction  of  the  justice,  detention.     Therefore,   where    an    as- 

Gottschalk   v,    Klinger.   33   Mo.    App.  signee    of    a    package    of    banknotes 

410;  Malone  v,  Hopkins,  40  Mo.  App.  brought  an  action  of  replevin  for  the 

331.    But  see  Butler  2'.  Ivie,  30  Mo.  478.  package,    the  action   could   be   main- 

On  Appeal  from  Justice^  s  Court,  —  On  tained  in  the  Circuit  Court  though  the 

appeal  from  the  judgment  of  a  justice,  assignor  could  not  himself  have  sued 

the  jury  not  having  found  the  value  of  in  that  court. 

the  property,  ihe   value  staled  in   the  2.  Potter  v.   North,    i    Saund.   347, 

affidavit   must  govern  in  determining  note   i;    i   Chitty  PI.  (16  Am.  ed.),  p. 

whether  there  shall  be  a  trial  de  novo  281. 
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the  property  was  taken,  detained,  or  distrained,  or  at  least  in  the 

county  in  which  it  was  found  in  whole  or  in  part.* 

Viow  that  Action  Is  Tranutory.  —  In  some  jurisdictions  the  rule  of 
venue  is  more  liberal,  and  the  action  is  considered  purely  transi- 

Beason  for  Action  Boixig  Local.  —  OrigU  county  where  the  goods  are  found,  al- 

naUy  replevin  was  limited  to  the  recov-  though   the    defendant  is    a    resident 

cry  of  property  distrained  for  rent,  and  freeholder  and  householder  of  another 

hence  it  became  in  a  measure  associ-  county.     Ellison    v.    Lewis,    57    Miss, 

ated  with  things  of  a  fixed  nature,  and  588. 

this  is  the  reason  why  the  action  has  The  action  may  be  instituted  in  the 

been  considered  local  by  so  many  au-  circuit  court  of  any  county  or  in  the 

thorities.     Even  now  when  the  action  justice's  court   of  any   district  where 

is  brought  for  property  distrained  for  the  defendant  or  the   goods   may  be 

rent,  it  is  held  to  be  local.     Strong  v.  found,  and  all  proper  process  may  issue 

Lawler,  37  Conn.  177.  to  other  counties,   or  districts,  as  the 

1.  Connecticut.  —  In  a  declaration  in  case    may    be.     Code   of    Mississippi, 

replevin    for    cattle    impounded   it   is  §  2634.     See  Turner  v.  Lilly,  56  Miss, 

sufficient  to  allege  the  town  where  they  576.     But  under  the  foregoing  section 

were    taken.      Strong    v.  Lawler,    37  a  justice  of  the  peace  for  one  district 

Conn.  177.  cannot  issue  a  writ  of  replevin  for  prop- 

Georgia. — A      possessory      warrant  eriy    held    by   defendant    in    another 

may  be  had  in  any  county  where  the  district  returnable  before  a  iustice  in 

property  to  be  recovered  is  found.     It  such  district.     Richardson  v.  Davis,  59 

is  not  such  a  civil  case   as   may   be  Miss.  15. 

brought  in  the  county  of  the  residence  Missouri,  —  Replevin  is  not  a  local 

of  the  defendant.     Jordan  v.  Owens,  action  in  those  cases  where  the  object 

67  Ga.  616.  of  replevin  is  to  try  the  mere  rights  to 

Where  the  affidavit  of  a  possessory  property,  without   reference   to   place, 

warrant  alleged  that  the  defendant  was  Crocker  v,  Mann,  3  Mo.  472. 

a  resident  in    a    certain   county,   and  But   under  the    Rev.  Stat.   1879,  as 

that  he  had  possession  of  the  property  amended  in  1887,  the  action  must  be 

claimed,  it  was  held  that  it  would  be  brought  in  the  county   in    which   the 

presumed  that  the  property  was  in  said  property  is  found,  regardless  of  defend- 

county.     Claton  v.  Ganey,  63  Ga.  331.  ant's  residence.     Allen   v.   St.   Louis, 

Kansas.  —  Where   an   action    of    re-  etc.,  R.  Co.,  38  Mo.  App.  294.     See  also 

plevin  is  commenced  before  a  justice  Thompson  v.  Bronson,  17  Mo.  App.  456. 

of  the  peace  against  a  nonresident  by  New    Hampshire.  —  Replevin    is    a 

a  resident  of  the  county,  if  the  defend-  local  action  under  the  statutes  of  this 

ant  is  properly  served  with  summons  state,  and  must  be  commenced  in  the 

in  the  county  where  the  action  is  com-  county  Where  the  goods  were  unlaw- 

menced,  although  the  property  is   not  fully  taken.     Sleeper  v.  Osgood,  50  N. 

obtained,  and  has  never  been  wrong-  H.  331. 

fully  detained  in  the  county  where  the  But  if  the  vendor  is  entitled  to  take 

action    is    commenced,   but  has   been  back  the  goods  without  process,  under 

and  is  wrongfully  detained  by  the  de-  a  special  contract  of  sale,  it  then  makes 

fendant  in  the  county  of  his  residence,  no  difference  whether  the  sheriff,  under 

the  court  can  proceed  to  try  the  case  as  direction  of  the  vendor,  took  the  goods 

one  for    damages    only.     Huckell    v.  beyond  the  limits  of  his  own  county,  be 

McCoy,  38  Kan.  53,  it  on  a  writ  of  replevin  or  not.     Proc- 

Maine.  —  Replevin  must  be  brought  tor  v.  Tilton,  65  N.  H.  3. 
in  the  county  where  the  original  taking  New  Jersey.  —  If  a  defendant  in   re- 
was,  or  where  the  chattel  is  detained,  plevin  omits  to  plead  non  cepii^  or  non 
Pease  v.  Simpson,  12  Me.  261.  cepit  in  alio  loco^  but  pleads  propetty  in 

Massachusetts.  —  The    action    of    re-  himself  or  another,  the  place  of  taking 

plevrin  is  local  in  its  nature  and  must  the  goods  is  not  material.     Emmett  v. 

be  brought  in  the  county  where  the  Briggs,  21  N,  J.  L.  53. 

goods  are  taken  or  attached.     Robin-  New  York.  —  Replevin  is  a  local  ac- 

son  V.  Mead,  7  Mass.  353.  tion  and  must  be  laid  in   the  county 

Mississippi.  —  Replevin  before  a  jus-  where  the  cause  of  action   arose.     At- 

tlce  of  the  peace  may  be  brought  in  the  kinson  v.  Holcomb,  4  Cow   (N.  Y.)  45; 

603  Volume  XVIII. 


Ymiim.  REPLE  VI N.         Aetioa  Looal  or  Traiudtory. 

tory,  and  it  may  often  not  only  be  brouglit  in  the  county  where 
the  injury  occurred  or  where  the  property  is  withheld,  but  by 
statute  in  the  county  where  either  party  resides.* 

Olote  Upon  Whioh  Diitresi  Wm  Levied.  —  Some  of  the  older  authori- 
ties go  so  far  as  to  hold  that  the  close  upon  which  the  distress 
was  levied  must  be  described  by  name  or  by  abuttals,'  but  such 
is  not  the  modern  doctrine.' 

Allegation  of  Venue.  —  Every  complaint  in  an  action  of  replevin 
should  contain  an  allegation  of  venue.*^ 

Williams  v.  Welch,  5  Wend.  (N.  Y.)  North      Ciir<>/i«fl.  —  Replevin      may 

290.    See  also  Gardner  v.  Humphrey,  under    the    statute  "  be  tried  in  the 

10  Johns.  (N.  Y.)  53.  county  in  which  the  plaintiffs,  or  the 

Pennsylvania,  —  In  replevin  for  goods  defendants,  or  any  of  them,  shall  reside 

not  distrained  for  rent  it  is  sufficient  if  at  the  commencement  of  the  action." 

the  taking  is  laid  in  the  county.     Muck  Smithdeal  v.  Wilkerson,  100  N.  Car.  52. 

r.  Folkroad,  i  Browne  (Pa.)  60.  Wisconsin,  —  Under  Rev.  Stat.,  c.  123, 

1.  Delaware,  —  Truax    v,    Parvis,    7  actions  for   the   recovery  of  personal 

Houst.  (Del.)  330,  holding  under  Code  property  by   replevin    are  transitory, 

Del.,   c.    Z06,   that  replevin    was    not  except  where  the  propeity  has  been  dis- 

local,  nor  need  it  be  brought  in  the  trained.    Young  v.  Lego,  38  Wis.  206. 

county   where   the   wrong    was    com-  2.  Potteo  v,  Bradley,  2  M.  &  P.  78, 

mitted.  17  E.  C.  L.  203. 

Indiana,  —  Actions  of  replevin  may  Travcne  of  Place  in  Avewxy.  —  Where 
be  brought  either  in  the  township  the  defendant  in  avowry  states  the  pre- 
where  the  defendant  resides,  or  where  cise  house  or  place,  the  plaintiff  may 
the  property  was  taken,  and  process  traverse  the  place  in  the  avowry, 
may  be  served  throughout  the  county,  though  not  described  with  certainly  in 
Jocelyn  v,  Barrett,  z8  Ind.  128;  Bed-  bis  declaration;  but  where  the  plaintiff 
dinger  v,  Jocelyn,  18  Ind.  325;  Test  v,  does  not  traveise  the  place,  but  joins 
Small,  21  Ind.  127;  Cook  v,  Gibson,  21  issue  on  the  tenancy,  the  locus  in  quo 
Ind.  303.  is  rendered  immaterial,  and  the  plain- 
Under  2  Rev.  Stat.  1876,  p.  605,  it  was  tiff  may  show  the  taking  of  the  goods 
held  that  the  justice's  venue  was  con-  in  another  place  than  the  house  de- 
fined either  to  the  township  where  the  mised,  especially  wheie  the  goods  were 
taking  occurred  or  the  one  where  the  removed  from  such  house,  leaving  the 
property  was  detained.  Copple  i^.  Lee,  rent  unpaid,  and  were  seized  within 
78  lad.  230.  thirty   days    thereafter.      Gardner    v. 

Iowa.  —  An  action  of  replevin  must  Humphrey,  10  Johns.  (N.  Y.)  53. 
be  brought  in  the  county  where  de-  8.  Strong  v,  Lawler,  37  Conn.  177; 
fendant  resides,  or  some  portion  of  the  Gibson  v.  Bump,  30  Vt.  175. 
Dfoperty  is  situated,  and  the  Code,  The  declaration  in  an  action  of  re- 
I  3230,  does  not  authorize  the  bringing,  plevin  stated  the  taking  of  the  property 
of  the  action  in  the  county  from  which  to  be  from  the  dwelling  house  of  the 
the  property  has  been  wrongfully  re-  plaintiff  in  Gay  street.  It  was  held 
moved,  unless  such  county  is  that  of  that  evidence  of  the  defendant  having 
the  defendant's  residence.  Hibbs  v.  taken  the  property  in  Gay  street  was 
Dunham,  54  Iowa  559;  Parker  v.  Nor-  suflScient  without  proving  that  he  took 
ris,  56  Iowa  295;  Porter  ».  Dalhoff,  59  it  from  the  dwelling  house  of  the  plain- 
Iowa  459.  tiff.     Paget  I/.    Brayton,  2   Har.  &  J. 

Section  3853  of  the  Revision,  provid-  (Md.)  350. 

ing  that  actions  of  replevin   may  be  Ho  Venue  Keoeeiary  in  Ayowxy.  —  In 

commenced  in  any  county  and  town-  an  action  of  replevin  it  seems  that  no 

ship  wherein  any  portion  of  the  prop-  venue  is  necessary  in  an  avowry  for  a 

erty  is  found,  is  construed  to  relate  to  distress.     Davis  v.   Tyler,    18    Johns, 

the  location  of  the  property  at  the  time  (N.  Y.)  490. 

the  action  is  commenced,  and  not  to  4.  Yenne  Is  Jnrisdlotional  in  an  action 

that  where  the  property  is  seized  under  to  recover  specific  personal  property, 

the  writ.    Craft   v.   Franks,   34  Iowa  and   a  complaint   is  fatally  defective 

504*  which  fails  to  allege  that  the  property, 
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2.  Change  of  Tenne.  —  Where  the  action  is  brought  in  a  differ- 
ent county  from  that  of  the  residence  of  the  defendant  or  in 
which  the  property  is  found,  a  change  of  venue  should  be  granted 
on  application,*  but  when  brought  in  the  county  where  the  prop- 
erty is  located,  or,  as  is  held  in  one  jurisdiction,  where  the 
plaintifl  resides,*  the  defendant  is  not  entitled  to  a  change  of 
venue  to  the  county  of  his  residence.' 

V.  Pabties  —  1.  In  General  —  Teit  of  Parties.  —  The  test  as  to 
whether  a  given  party  is  the  proper  party  plaintiff  in  an  action  of 
replevin  turns  upon  the  question  whether  he  is  at  the  time  of 
instituting  suit  entitled  to  right  of  possession  and  not  the  right 
of  property,  and  the  proper  party  defendant  must  at  the  time  be 
in  possession  or  control  of  the  property.* 

or  a  part  of  it,  at  the  time  of  the  com-  Arkansas,  —  Robinson  ».  Calloway, 

meacement  of  the  action,  vras  in  the  4  Ark.  94;  Britt  v,  Aylett,  zi  Ark.  475; 

county  in  which  the  action  is  brought.  Dixon  v,  Thatcher,  14  Ark.  141;    Hill 

But  where  the  sheriff's  return  on  file  v,   Robinson,  16  Ark.  90;    Bostick   v, 

in    the  cause  shows  the    property   is  Brittain,  25  Ark.  482;  Smith  v.  Graves, 

wilhtn    the    court's    jurisdiction,    the  25  Ark.  458;  Thatcher  v.  Franklin,  37 

omission  in  the  pleading  is  corrected.  Ark.  64;  Titsworth  v.  Spitzer,  42  Ark. 

Stiles  V,  James,  2  Wash.  Ter.  194.  310;     Edwards    v.    Greenwell,    Hard. 

Karginal  Statement  of  Venue.  —  Where  (Ky.)  197. 

the  venue  appears  in  the  margin  of  the  Connecticut.  —  Spencer  v,  Roberts,  42 

statement  filed  with  the  justice,  it  is  Conn.  75;  Peters  v.  Stewart,  45  Conn, 

sufficiently  laid.     Stoker  v.  Crane,  46  103.  29  Am.  Rep.  663. 

Mo.  264.  Delaware.  —  Ott  v.  Specht,  8  Houst. 

1.  Graves  v.   Shoefelt,   60  III.    462;  (Del.)  61. 

Parker  v.  Norris,  56  Iowa  295.     And  Illinois.  —  Updike  v.  Henry,  14   111. 

see  generally  article  Change  OF  Venue,  378;  Underwood  v.  White.  45  111.  437; 

vol.  5,  p.  373.  Siockon  V.  Lochmitt.  31  HI.  A  pp.  214. 

Veoeesity  to  Ask  for  Change  of  Venue.  —  Indiana.  —  Bradley  v.  Michael,  i  Ind. 

The   failure  of   the   plaintiff  to  show  551;  Walpole  v.  Smith,  4  Blackf.  (Ind.) 

that   the   pioperty   is  situated   in   the  304;  Noble  v.  Epperly,  6  Ind.  414;  Rose 

county  in  which  suit  is  brought  will  v.  Cash,  58  Ind.  278;  Eastern.  Fleming, 

DOt  defeat  the  action.     The  remedy  of  78  Ind.  116;  Adams 7'.  Davis,  109  Ind.  10. 

defendant^  if  the  action  is  brought  in  Jowa.  —  Marienthal     v.     Shafer,     6 

the    wrong   county,    is   by   motion    to  Iowa  223;    Alden  v.  Carver,  13  Iowa 

transfer  it  to  the  proper  county,  and  253,  81  Am.  Dec.  430;   Coffin  v.  Gep- 

in  case  of  failure  to  make  such  appli-  hart,  18  Iowa  256;  Marshall  z/.  Bunker, 

cation,   no  objection   to   the   place   of  40  Iowa  121. 

bringing  the  action  can  be  interposed.  Kansas.  —  Bates  v.  Wiggin,  37  Kan. 

Goldsmith  r.  Willson,  67  Iowa  667.  44;    Moses  v.    Morris,   20    Kan.    208; 

2.  Smithdeal   v.  Wilkerson,    100   N.  Davis  v.  Van  De  Mark,  45  Kan.  130. 
Car.  52.  Kentucky.  —  Hooser  v.   Hays,  10  B. 

8.  Porter   v.    Dalhoff,   59   Iowa  459;  Mon.  (Ky.)  72. 

Langhlin  v.  Main,  63  Iowa  580.  Maine,  —  Inc:raham    v.    Martin,    15 

GhangeofyenaeBefued. —  If  an  action  Me.   373;    Pierce  v.  Stevens,   30  Me. 

of  replevin  is  properly  triable  in  the  184;    Gillerson  v.  Mansur,  45   Me.  25; 

county  in  which  suit  is  instituted,  the  Ramsdell  v.  Buswell,  54  Me.  546. 

court  should  refuse  a  change  of  venue.  Maryland.  —  Smith  v.  Williamson,  i 

Benjamin  v.  Smith,  43  Minn.  146.  Har.  &  J.  (Md.)  147. 

New    York,  —  Where    the   action    is  Massachusetts.  —  Collins  v.  Evans,  15 

considered   purely  local,  a  change  of  Pick.  (Mass.)  63;    Wade  v.  Mason,  12 

venue  is  inconsistent,  and,  in  general.  Gray  (Mass.)  335,  74   Am.    Dec.    597; 

will   not    be    permitted.     Atkinson   v.  Fairbank  v.   Phelps,  22   Pick.  (Mass.) 

Holcomb,  4  Cow.  (N.  Y.)  45.  535:    Leonard  v.  Stickney,  131    Mass. 

4.  See  generally  article  Parties  to  541;    Hall   v.   White.    106   Mass.   599; 

Actions;  and  see  the  following  cases:  Leighton  v.  Harwood,  m  Mass.  67; 
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Property  in  a  Tliird  Penon.  —  Hence,  when  property  in  a  third  per- 
son is  shown,  it  is  unnecessary  for  such  person  to  become  a  party 
to  the  action.* 

Swett  V.  Boyce,  134  Mass.  381;    Rich-  Vermont.  —  Sprague    v,    Clark,    41 

ardson  v.  Reed,  4  Gray  (Mass.)  441.  V(.  6. 

Michigan,  —  Belden     v,     Laing,     8  Wisconsin,  —  Martin    v,   Watson,    8 

Mich.    500;   Clark  v.  West,   23  Mich  Wis.  3T5;  Johnson  v,  Garlick,  25  \Vis. 

242:  Hunt  V.  Strew,  33  Mich.  85;  Lind-  705;   Grace  v,  Mitchell,  31  Wis.  533; 

nerz'.  Brock,  40  Mich.  619;  Burt  v.  Burt,  Timp  v.  Dockham,  32  Wis.  146;  Brew- 

41  Mich.  82;  Hess  v,  Griggs,  43  Mich,  sier     v.     Carmichael,    39     Wis.     456; 

397;  Morrison  V.  Lumbard, 48  Mich.  548;  Wheeler,  etc.,   Mfg.  Co.  v.  Teetzlaff, 

NoUingham  z'.  Vincent,  50  Mich.  461;  53   Wis.    211;    Gaynor  v.    Blewitt,   69 

Gildas  r.  Crosby.  61  Mich.  413;  Aberr.  Wis.  582. 

Bratton,  60  Mich.  357.  Party    Defendant.  —  The    person     in 

Minnesota.  —  Bradley  v.  Gamelley,  7  possession   of  the   property,    whether 

Minn.  331;  Ames  v.  Mississippi  Boom  owner  or  bailee,  is    the   only   proper 

Co.,  8  Minn.  467;  Hardin  v.  Palmerlee,  defendant.      Herzberg  v.    Sachse,    60 

28  Minn.  450;  Kellogg  v.  Anderson,  40  Md.  426. 

Minn.  207.  Any  person  having  the  unlawful  pos- 

Mississippi,  —  Prize  z^.  White,  27  Miss,  session  of  personal  property  belonging 

198;    McCormick    v.    McCormick,   40  to  another  is  the  proper  party   from 

Miss.  760;  Saunders  v.  Jordan,  54  Miss,  whom  to  replevy  the  same,  whether  he 

428;  Krosmopolski  v.  raxton,  58  Miss,  claims  it  as  owner,  agent,  administra- 

581;  Meyer  v.  Mosier,  64  Miss.  610.  tor,  trustee,  custodian,  or  in  any  other 

Missouri.  —  Melton  v,   M' Donald,  2  capacity.     Rose  z/.  Cash,  58  Ind.  278. 

Mo.  45.  22  Am.  Dec.  437;  Davis  v.  Ran-  ** Owners"    Daftned.  —  The    language 

dolph,  3  Mo.  App.  454;   Haeger  v.  Mar-  of  the  Ohio  statute  allowing  the  '*  own- 

cus,    5   Mo.    App.    565;    Crawshaw   v.  ers,"  etc.,  to  bring  replevin,  does  nut 

Wright,  5  Mo.  App.  577;  Bayless  v,  Le-  limit  the  action  to  the  general  owner. 


faivre,  37  Mo.  120;  Rogers  v,  Davis, 
21  Mo.  App.  150;  Feder  v.  Abrahams, 
28  Mo.  App.  454. 


Williams  v.  West,  2  Ohio  St.  83. 

Party  Defined.  — The  word  "  party," 
as  used  by  the  statute,  directing  the 


Nebraska.  —  Flynn     v.     Jordan,     17  service  of  writs  by  the  coroner  when 

Neb.  518;  Nunn  v.  Home  Ins.  Co.,  31  the  usual  officer  is  a  party  to  the  suit, 

Neb.  39.  means  a  party  of  record.     Douglass  v. 

New  Hampshire,  —  Mitchell  v.  Rob-  Gardner,  63  Me.  462. 

erts,  50  M.  H.  486.  Order  Against  One  Hot  a  Party  to  Suit. 

New  Jersey.  —  Hunt  v.  Chambers,  21  — An   order   will   be  of  no  force  and 

N.  J.  L.  620;    Chambers  v.  Hunt,  22  effect  which  commands  the  officer  to 

N.  J.  L.  552.  replevy  property  from  one  who  is  not 

New  York.  —  King  v.  Orser,  4  Duer  a  party  to  the  action,  nor  an  agent  of 

(N.  Y.)43i;  M'Curdy  v.  Brown,  I  Duer  such  party.     Lehman  v.  Mayer,  8  N. 

(N.    Y.)   loi;    Dod worth    v.    Jones,    4  Y.  App.  Div.  311. 

Duer  (N.  Y.)  201;  Rockwell  v.  Saund-  1.  Thompson   v.   Sweetser,  43   Ind. 

ers,  19  Barb.  (N.  Y.)  473;    Redman  v.  312.     See  also  Colby   v.  Portman,  115 

Hendricks,  I  Sandf.(N.  Y.)  32;  Roberts  Mich.  95. 

V.  Randel,  3  Sandf.  (N.Y.)  707;  Rogers  Use  of  Property  at  Will. —  One  who 


V.  Arnold,  12  Wend.  (N.  Y.)  31. 

North  Carolina.  —  Myers  v.  Credle, 
63  N.  Car.  504;  Haughton  v.  New- 
berry, 69  N.  Car.  456. 

Ohio.  —  Williams  v.  West,  2  Ohio 
Si.  83. 

Pennsylvania,  —  Harlan    v.    Harlan, 


has  the  right  to  use  property  at  will 
may  maintain  replevin  for  the  prop- 
erty. Tandler  v.  Saunders,  56  Mich. 
142. 

Hot  a  HeoflMary  Party.  —  A  bank  is 
not  made  a  necessary  party  plaintiff 
where  the  complaint    shows  that  the 


15  Pa.  St.  507,  53  Am.  Dec.  612;  Lester  goods  were  purchased  by  the  plaintiff 

V.  McDowell,  18  Pa.  St.  91.  to  secure  the  bank's  claim  against  the 

Tennessee.  —  Shaddon    v.    Knolt,     2  seller.     Church  r.  Foley,  10  S.  Dak.  74. 

Swan  (Tenn.)  358,    58   Am.   Dec.   63:  Effoot     of    PlalntiiPa    Assignment.— 

Brogard  v.  Jones.  9  Humph.  (Tenn.)  Where  pending  the  suit  the   plaintiff 

739:    Brammell    v.    Hart,    12    Heisk.  assigns  his  interest  in  ihe  property  and 

(Tenn.)  366.  also  his   right  of   prosecuting  in   his 
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Both  FurtiM  Aeton.  —  In  replevin  both  parties  are  equally  actors; 
so  that  a  nonsuit  is  improper.  ^ 

2.  Enumeration  of  Parties  Plaintiff — in  the  Name  of  a  Tnutee.  — 
The  trustee,  having  the  legal  title  in  himself,  and  not  the  bene- 
ficiary, is  the  proper  party  in  an  action  of  replevin  to  recover 
trust  property.* 

Action  for  Vae  of  Another.  —  But  one  party  cannot  in  his  own  name 
bring  an  action  of  replevin  for  the  use  of  another  without  being 
entitled  to  actual  possession  in  his  own  right.' 

Kortgageoe.  —  The  mortgagee  is  the  proper  party  in  an  action  of 
replevin  to  recover  possession  of  mortgaged  property.** 

Pledgee  or  Bailee.  —  The  bailee  or  pledgee  is  the  proper  party  to 
bring  replevin  to  recover  property  withheld  from  his  possession.* 

Agento.  —  Possession  by  an  agent  is  sufficient  to  authorize  him 
to  sue  in  his  own  name  for  recovery,  or  be  sued.* 

Peraonal  nepresentatiyei.  —  In  his  own  name  an  administrator  may 

name,  this  will  not  affect  his  right  of  Frisbee  v.  Lang  worthy,  ii   M/is.  375; 

recovery   in    his    name.     WaU   v,   Dc  Welch  v.  Sackett,  12  Wis.  243. 

Mitkiewicz,  9  App.  Cas.  (D.  C.)  109.  Unneoessary     to     Join,    "When.  —  As 

An  Assignee  should  replevy  the  as-  against  the  mortgagor,  one  of  several 

signed    property    in    his    own    name,  mortgagees  may  maintain  replevin  for 

Lufkin  V.  Preston,  52  Iowa  235.  the  mortgaged  property,  without  join* 

I.Forrester    v.    Barret,    Col.    &    C.  ing  the  others  as  plaintiffs.     Watson  v. 

Cas.  (N.  Y.)  95,  I  Johns.  Cas.  (N.  Y.)  Mead,  98  Mich.  330. 

247:  Reed  v.  Carpenter,  2  Ohio  79.  6.  Deeter  v.   Sellers,    102   Ind.  458: 

2.  Gates    v.   Bennett,   33  Ark.   475:  Wade  v.  Mason,  12  Gray  (Mass.)  335, 

Pearce    v,    Twitchell,  41    Miss.    344;  74  Am.  Dec.  597;   White  v.  Dolliver, 

Peck  V.  Ingraham,  28  Miss.  246;  Gar-  113  Mass.  400;    Ely  v.  Ehle,  3  N.  Y. 

relt  V.  Carlton,  65  Wis.  188;  Shiplon  v.  506. 

Norris,  i  Colo.  404;   Jackson  v.  Hub-  Holder  of  Bill  of  Lading.  —  A  party 

bard,  36  Conn.  10;  Thompson  v.  Foct-  holding  a  bill  of  lading  by  the  terms  of 

siel,  10  Mo.  App.  290;  Keck  v.  Fisher,  which  property  is  to  be  delivered  to 

58  Mo.  532.  him,  has  sufficient  title  to  sue  in  his 

A  Tmstee  in  Bankrnptey  is  the  proper  own  name.     Powell  v.  Bradlee,  9  Gill 

party  to  bring  an  action  of  replevin  for  &  J.  (Md.)  220. 

the  property  of  his  bankrupt.     Gordon  A  Faetor  Who  Has  Advaneed  Koney  on 

V.  Farrington,  46  Mich.  420;    Coats  v.  goods  has  a  sufficient  interest  in  them 

Farrington,  46  Mich.  422.  to  entitle  him  to  sue  in  his  own  name 

8.  Roof  z'.  Chattanooga  Wood  Split  in  replevin.     Williams  z/.  Bugg,  10  Mo. 

Pulley  Co.,  36  Fla.  284;  Meyer  v.  Mos-  App.  586;  Wood  v.  Orser,  25  N.  Y.  348. 

ler.  64  Miss.  610;    Moore  v.   Watson,  In  the  Name  of  Anotioneer.  —  Where 

(R.  I.  1898)  40  Atl.  Rep.  345.  the  condition  of  a  sale  is  not  complied 

Bnjrer.  —  A   person  buying  property  with,  the  auctioneer  is  the  proper  party 

for  another,  but  in  his  own  name,  may  to    sue    in    replevin    for    the    goods, 

maintain  an  action  of  replevin  in  his  Tylers'.  Freeman,  3  Cush.  (Mass.)  261. 

o!rn  name  for  recovery.     Douglass  v.  6.  Hillyer    v.   Brogden,  67  Ga.   24; 

Wolf,  6  Kan.  88.  Stevenson  v,  Taylor,  2  Mich.  N.  P.  95. 

Snrplnsage.  —  But  where  one  is  en-  Vum  at   Will.  —  One  who    has    the 

titled  to  recover  in  his  own  name  and  right  to  use  property  at  will  may  sue 

inserts  his  usee's  name  in  the  plead-  in  replevin  for  its  recovery  in  his  own 

ings.  this  fact  will  be  treated  as  sur-  name.     Tandler  v.  Saunders,  56  Mich, 

plusage.     Roof  v.  Chattanooga  Wood  142. 

Split  Pulley  Co.,  36  Fla.  284.  In  the  Name  of  the  Parish.  —  To  re- 

4.  Kannady   v.    McCarron,  18   Ark.  cover  the  possession  of  parish  records 

166;    Williams  v.  Miller,  6  Kan.  App.  an   action   of  replevin   may  be   main- 

626;    Watson  V,  Mead,  98  Mich.  330;  tained    in    the  name   of     the    parish. 
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maintain  replevin  for  any  property  to  which  his  intestate  had  the 
right  of  possession.^ 

Tenanti  in  Common. —  One  tenant  in  common  cannot  maintain 
replevin  for  chattels  without  joining  his  cotenants;*  nor  can 
they  severally  bring  replevin  against  each  other  until  after  a  divi- 
sion of  the  common  property.* 

Joint  Tenants.  —  Joint  owners  of  personal  property  must  join  in 
an  action  of  replevin,*  and  hence  they  cannot  for  their  respec- 
tive shares  maintain  the  action  against  each  other  before  a  divi- 
sion of  the  property.* 

Partners.  —  If  the  property  taken  or  detained  is  partnership 
property,  all  of  the  partners  must  join  in  an  action  of  replevin  for 
its  recovery,  even  though  it  was  taken  from  the  manual  posses- 
sion of  but  one  partner,  and  so  must  they  be  joined  as  defend- 
ants.* Under  particular  circumstances  in  some  cases  a  single 
partner  may  sue  in  his  own  name,  especially  where  he  is  entitled 

Sudbury  v,  Stearns,  21   Pick.  (Mass.)  830;    Carle  v.  Wall,  (Ark.   1891)  16  S. 

14S.  W.  Rep.  293;  Reynolds  z/.  McCormick, 

1.  Anderson  z/.  Wilson,  13  Ark.  409;  62  111.  412;  Frans  v.  Young,  24  Iowa 
Afflierbach  v.  McGovern,  79  Cal.  268;  375;  Wills  v,  Noycs,  I2  Pick.  (Mass.) 
Smith  V.  Ferguson,  90  Ind.  229:  Eber-  324;  Barnes  v,  Bartlett,  15  Pick, 
stein  v.  Camp,  37  Mich.  176;  Bennett  (Mass.)7i;  Silloway  t^.  Brown,  12  Allen 
V,  Schuster,  24  Minn.  383.  (Mass.)  30;  Busch  v,  Nester,  70  Mich. 

Third    Party    Claimant.  —  Since    the  525;  Spooner  z/.  Ross,  24  Mo.  App.  599; 

statute  prescribes  a  remedy  where  a  Davis  v.  Lottich,  46  N.  Y.  303.     And 

third  parly  claims  replevied  property,  se^  title   Tenants  in  Common^  Am.  and 

the  plaintiff  cannot  be  forced  to  have  Eng.  Encyc.  of  Law. 

an    administrator  appointed   for  such  4.  Prentice  v.   Ladd,   12  Conn.  331 ; 

party    when   dead   and   make   the  ad-  Noble  v,  Epperly,  6  Ind.  414;  Mills  v. 

ministrator  party  defendant.     Read  v.  Malott,  43  Ind.  248;  McArthur  z^.  Lane, 

Brayton,  143  N.  Y.  342.  15  Me.  245;    Witham    ».   Witham,  57 

2.  Smith  z'.  Graves,  25  Ark.  458;  Cox  Me.  447:  McElderry  v.  Flannagan,  i 
V,  Morrow,  14  Ark.  603;  Tiis worth  v,  Har.  &  G.  (Md.)  308;  Hart  v,  Fitzger- 
Frauenthal,  52  Ark.  254;  Vermont  L.  &  aid,  2  Mass.  509.  3  Am.  Dec.  75;  Kim- 
T.  Co.  V.  Cardin,  19  Wash.  304;  Hacker  ball  v.  Thompson,  4Ciish.  (Mass.) 441; 
V,  Johnson,  66  Me.  21;  Lawrence  z/.  Cross  r.  Hulett,  53  Mo.  397;  Scrugham 
Burnham,  4  Nev.  361;  Kindy  z'.  Green,  v.  Carter,  12  Wend.  (N.  Y.)  131;  Hunt  v. 
32  Mich.  310;  Spooner  v.  Ross,  24  Mo.  Chambers,  21  N.  J.  L.  620;  Hewitt 
App.  599;  Phipps  V.  Taylor,  15  Ore-  v.  Hatch,  57  Vl.  i6.  And  see  title 
gon  484;  Reinheimer  v.  Hemingway,  Joint  Tenants^  Am.  and  Eng,  Encyc. 
35  Pa.  St.  432.     See  D'Wolf  v,  Harris,  of  Law. 

4  Mason  (U.  S.)  515.  Sole  Posaession.  —  A  joint  owner,  how- 
Exceptions. —  Plaintiff  was  a  tenant  ever,  who  is  entitled  to  the  sole  pos- 
in  common  of  certain  logs  which  he  session  of  the  goods,  may  maintain  re- 
sold to  defendant  as  if  they  were  his  plevin  in  his  own  name  f&r  the  same, 
own  property;  plaintiff  brought  the  Chaffee  v,  Harrington,  60  Vt.  718. 
action  in  his  own  name  and  right  with-  6.  Hill  v,  Robinson,  16  Ark.  90; 
out  joining  his  cotenants.  Defendant's  Mills  v.  Malolt,  43  Ind.  248;  Deacon  v. 
objection  to  the  nonjoinder  was  over-  Powers,  57  Ind.  489;  Bowen  v.  Roach, 
ruled  on  the  ground  that  his  claim  was  78  Ind.  361;  Cross  v.  Hulett,  53  Mo.  397; 
based  on  a  sale  from  plaintiff  aione.  Lisenby  z^.  Phelps,  71  Mo.  522;  PuUiam 
Ferguson  v,  Rafferty,  128  Pa.  St.  337.  v.  Burlingame,  8r  Mo.  iii.  And  see 
Tenants  in  Common  May  Sne  Alone  titley^^f/f/ TV/ftf/^/x,  Am.  and  Eng.  Encyc. 
where  by  a  special  agreement  between  of  Law. 

them  one  of  them  is  entitled  to  posses-        6.  Hackett  v.  Potter,  131  Mass.  50; 

sion.     Newton  v.  Gardner,  24  Wis.  232.  Fay  v.  Duggan,  135  Mass.  242;  Deyerle 

3.  Ward    z/,    Worthington,   33    Ark.  v.  Hunt,  50  Mo.  App.  541;  Heaton  v, 
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to  possession   himself,*   but  the  action  of  replevin  cannot   be 
brought  by  one  partner  against  another.* 

3.  Officers  as  Defendants.  —  Since  replevin  must  be  brought 
against  the  party  in  possession,  the  officer,  and  not  the  execution 
creditor,  is  the  only  necessary  party  in  an  action  to  recover  prop- 
erty seized  under  process.' 

4.  Joinder  of  Parties  —  a.  Plaintiffs  —  Kortg»gor  and  Mortgagee. 
—  Since  the  interests  of  a  mortgagor  and  mortgagee  are  in  conflict 
and  not  in  common  they  cannot  join  in  replevying  their  property 
from  a  third  person,^  nor  can  the  owners  of  separate  mortgages 
on  the  same  chattel  join.^ 

Wilson,  123  N.  Car.  398;  Saul  v,  Kru-  Omaha  First  Nat.  Bank,  3  Wyo.  187. 

ger,  (Super.  Ct.  Gen.  T.)  g  How.  Pr.  See  also  Tripp  v.  Leiand,  42  Vi.  487. 

(N.  Y.)  569.  Deputy    Constable.  —  The    action    of 

Suit  in  Indiyidnal  Names.  —  Partners  claim  and   delivery   may   be    brought 

must  sue  in  the  Circuit  Court  in  their  against  a  deputy  constable  v^ho   has 

individual  names.     A  writ  of  replevin  seized  it  under  an  execution  against  a 

issued   on   behalf  of  panners  in   the  third  party;  the  action   need    not    be 

'name  of  their  firm  is  a  nullity.     Smith  brought  against  the  constable  himself. 

V.  Canfield.  8  Mich.  493.  Criley  v.  Vasel,  52  Mo.  445. 

Fatal  Varlanee.  —  Where  a  partner-  Against  Oi&eer  Oflcially  or  Individ- 
ship  is  alleged  and  it  is  shown  in  the  nally.  —  The  action  may  be  against  the 
evidence  and  in  an  amendment  that  officer  either  in  his  official  capacity  or 
there  ts  only  one  plaintiflf,  such  a  vari-  as  an  individual.  Irwin  v.  Walling,  4 
ante  is  fatal.     Stirling  v,  Heintzman,  Okla.  128. 

42  Mich.    449;    Deyerle  v.    Hunt,   50  Parties  Interested  May  Be  Joined.  —  In 

Mo.  App.  541.  an  action  of  replevin  for  the  delivery 

1.  Bostick  V.  Brittain,  25  Ark.  482;  of     personal     property,     against    the 

Coggshall    V.    Munger,    54   Mo.  App.  sheriff,  it  is  proper  to  allow  the  parties 

420.  interested  with  the  sheriff  to  be  made 

Surviving     Partner.  —  The     plaintiff  codefendants,  that    they   may  defend 

may  recover  property  in  his  own  name  the  action  and  protect  their  interests, 

as  surviving  partner  without  ever  hav-  Valle  v.  Cerre,  36  Mo.  575. 

ing  declared  as  such.     Smith  v.  Wood,  4.  Lyons  v.  Geddes,  6  Cine.  L.  Bui. 

31  Md,  293.  247,  8  Ohio  Dec.  (Reprini)  197.     See 

Partnership  Property  Seised  for  Indi-  Chambers  v.  Hunt,  18  N.  J.  L.  339. 

vidnal  Debt.  —  In   his  own  name  one  6.  Joinder    of    Mortgagees.  —  Where 

partner  may   bring  replevin  for  part-  goods  are  taken  from  the  possession  of 

nership   property  seized  on  execution  the  common  agent  or  trustee  of  three 

for  another*s  individual   debt  to  the  distinct  mortgagees,   who  held  them 

execution     creditor.       Hutchinson    v,  under  lien  and  according  to  the  terms 

Dubois,  43  Mich.  143.  of  the   respective    mortgages,    all    of 

Against  One  or  All  Members.  —  The  such  mortgagees  or  their  trustees 
possession  of  one  partner  is,  prima  should  join  in  replevying  such  goods, 
/a^V,  the  possession  of  the  firm,  there-  and  one  or  two  of  them  cannot  main- 
fore  replevin,  may  be  maintained  tain  the  action.  Upharo  v.  Allen,  73 
aeainst  one  or  all  the  members,  when  Mo.  App.  224. 

the  article  replevied  is  in  the  posses-  The  Owners  of  Separate  Chattel  Mort- 

sion   of  one  claiming  to  act  for  and  gages  cannot  join  as   plaintiffs  in   re- 

with  the  concurrence  of  all.     Howe  r.  plevin.     And  the  effect  of  misjoinder 

Shaw,  56  Me.  291.  must  be  a  dismissal  of  the  action,  for 

8.  Reynolds  v.  McCormick,-  62   111.  the  court  cannot  dismiss  as  to  a  part 

412.  and  allow  the  cause  to  continue  as  to 

8.  Ide  V.  Gilbert,  62  111.  App.  524;  one.  since  to  dismiss  a  plaintiff  after 

MacLachlan  v.  Pease,  66  111.  App.  634;  he  has  replevied  goods  would  be  equiv- 

Blatchford   v.   Boyden,    122   111.    657;  alent  to  rendering  judgment    in    his 

Bevan  v.  Hayden,  13  Iowa  122;  Scott  favor.     Wehlen  v,  Macke,  15  Cine.  L. 

V.  McGraw,  3  Wash.  675;    France  v.  Bui.  125,  9  Ohio  Dec.  (Reprint)  565. 
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HnflMuid  and  Wife.  —  The  husband  and  wife  may  bring  a  joint 
action  of  replevin  to  recover  the  wife's  property.^ 

Parent  and  Child.  —  Where  an  officer  seizes  the  property  of  chil- 
dren in  an  action  against  the  father,  the  latter  may  in  his  own 
name,  as  the  custodian  for  the  children,  sue  in  replevin  for  its 
recovery,  without  necessarily  joining  the  children.* 

b.  Defendants.  —  Diflerent  Penone  in  Pceieision  of  separate  articles 
of  goods  cannot  be  made  defendants  in  a  single  action  of  replevin, 
but  each  should  be  sued  severally.' 

Matter  and  Servant.  —  If  a  servant  takes  property  in  the  course  of 
his  service,  he  may,  in  an  action  to  recover  it,  be  made  a  joint 
defendant  with  the  master.* 

6.  Interyention  and  SnlMrtitiition.  —  A  third  party  claiming  the 
ownership  of  replevied  property  has  the  right  to  be  made  a 
defendant  in  the  suit  and  assert  his  claim ;  nor  should  his  answer 
asserting  his  ownership  and  right  of  possession  be  stricken  from 
the  files  for  omission  to  state  the  evidence  of  his  title,  which  is  a 
matter  to  be  shown  at  the  trial.* 

6.  Amendment  as  to  Parties.  —  Where   parties  are   improperly 

1.  Herzberg  v,  Sachse,  6o  Md.  426;  6.  Hamjlton  v.  Duty,  36  Ark.  474; 
Shepard  v.  Cross,  33  Mich.  g6.  And  Parrott  v.  Hughes,  10  Iowa  459;  Wit- 
see  article  Husband  and  Wife,  vol.  to,  ter  v,  Fisher,  27  Iowa  9;  Tootle  v, 
p.  xgi.  Berkley,    57    Kan.    iii;    Albright    v. 

BepleYin  of  Ezampt  Property.  —  A  wife  Brown,  23  Neb.  136;  Welbora  v,  Eskey, 

may,  in  her  own  name,  bring  *'eplevin  25  Neb.  195. 

for  the  household  property  exempt  from  Intervention   After    Default.  —  Where 

execution:  she  may  join  her  husband  default  has  been  entered,  it  is  error  to 

as  plaintiff,  but  need  not  do  so.     Han-  allow  intervention   by  a  third  party, 

selman  v.  Kegel,  60  Mich.  540.  when   the   default  has   not  been    set 

9.  Rose  V,  Eaton,  77  Mich.  247.  aside.     Dupont  v.  Amos,  97  Iowa  484. 

3.  Powell  V.  Bradlee,  9  Gill  &  J.  Babetitntion  for  Plaintiff  Benied.— 
(Md.)  220;  Woolner  v.  Levy,  48  Mo.  Where  one  has  neither  made  demand 
App.  469.  See  also  Swettr.  Boyce,  134  for  the  property,  nor  given  t>ond,  it  is 
Mass.  381.  error  to  permit  him  to  be  substituted 

Xiqoinder    Cured    by    lindingi.  —  A  for  a  plaintiff  who  has  gotten  posses- 

misjoinder  of  parties  is  cured  by  a  find-  sion  of  the  property.    Pierce  v.  Batten, 

ing  for  the  plaintiff  on  one  count  and  3  Kan.  App.  396;    Flanders  v,  Lyon, 

the  defendant  on  another.     Powell  v.  51  Neb.  102. 

Bradlee,  9  Gill  &  J.  (Md.)  220.  Snbetitntion   for   Defendant  Improper. 

Failure  to  Prove  Joint  Taking  —  Hon-  — Where  the  property  was  taken  on 

init.  —  Where   several   are  joined   de-  the  writ  and  defendant  did  not  request 

fendants  the  plaintiff  need  not  prove  a  a  return  upon  giving  the  undertaking 

joint  taking;  for  there  may  be  a  non-  under  section  1709  of  the  Code,  thus 

suit  as  to  one  of  the  defendants,  and  a  entitling  plaintiff  to  possession,  it  is 

trial  of  the  issue  between  the  plaintiff  improper  under  section  820  to  permit 

and  the  others.     Woodburn  v,  Cham-  an  order  of   interpleader  substituting 

berlin,  17  Barb.  (N.  Y.)  446.  another  for  defendant,  since  the  deliv- 

Plea  in  Bar  or  Abatement.  —  In    re-  ery  of  the  property  required  by  that 

plevin,  but  not  in  any  other  action,  the  section   cannot  be  made  by  defendant, 

nonjoinder  of  one   who  should   have  Pelham  Hod  Elevating  Co.  tr.Baggaley. 

been  joined  as  plaintiff  is  pleadable  in  (N.  Y.  City  Ct.  Gen.  T.)  12  N.  Y.  Supp. 

bar  as  well  as  in  abatement.     Fay  v,  218, 

Duggan,  T35  Mass.  242.  Intervention  of  AMignee.—  If  the  de- 

4.  Hewitt  V,  Watertown  Steam  En-  fendant  answers  that  his  assignee,  and 
gine  Co.,  65  111.  App.  153.  not  himself,  is  the  owner  of  the  prop- 
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joined  in  replevin  the  defect  may  on  application  be  corrected  by 
amendment.* 

YI.  The  Affidavit  —  1.  ITeeesaity  and  Office  of  Affidavit.  —  By  the 
statute  of  Xarlhridge  it  was  enacted  that  the  sheriff  should  proceed 
to  replevy  the  goods  immediately  upon  plaint  made  to  him.* 

Qffioe  ef  AihdaTit  in  Jiutioe'i  Court.  —  The  first  oflice  of  an  affidavit  in 
a  justice's  court  is  to  procure  a  delivery  and  confer  jurisdiction. 
When  this  is  accomplished,  the  office  of  the  affidavit  has  been 
completed  and  it  may  thereafter  be  treated  as  a  complaint.' 

Ai  ft  Condition  Preoedent.  —  Filing  the  affidavit  is  a  condition  prece- 
dent whenever  the  purpose  of  the  action  is  to  obtain  immediate 
delivery  of  the  goods,  else  the  officer  is  not  justified  in  seizing 
the  property;*  but  the  affidavit  is  not  a  condition  precedent 

erty,  the  court  should  of  its  own  mo-  is  making  and  filing  the  affidavit, 
tlon  compel  such  assignee  to  inter-  Bolin  v.  Fines,  51  Neb.  650. 
vcne.  Wilkins  v.  Lee,  42  S.  Car.  31.  In  Missouri  replevin  may  be  insti- 
Babetitntion  of  Ezeontion  Creditor.  —  tuted  before  a  justice  without  either 
Under  the  statute  permitting  the  sub-  affidavit  or  bond.  But  the  property 
stitution  of  the  execution  creditor  for  will  not  be  delivered  to  the  plaintiff  be- 
the  sheriff  in  an  action  against  the  fore  trial.  Zimmerman  v.  Downey,  66 
latter  to  recover  property  seized,  it  is  Mo.  App.  106,  2  Mo.  App.  Rep.  1315. 
perfectly  proper  to  allow  such  substi-  AAdaTit  Ho  Part  of  Becord.  —  The 
tution  on  the  application  of  the  de-  affidavit  is  no  part  of  the  complaint 
fendant  sheriff  and  the  execution  cred-  or  record.  Town  v.  Wilson,  8  Ark. 
iter.  France  v.  Omaha  First  Nat.  464:  Donnelly  ».  Wheeler.  34  Ark.  11 1; 
Bank,  3  Wyo.  187.  ,  Crawford  v.  Furlong,  21  Kan.  701; 
Sabetitntion  of  Pnrehaaer  from  Oi&oer.  Moser  v,  Jenkins,  5  Oregon  447.  But 
—  Where  property  taken  under  an  ex-  see  Newell  v.  Newell,  34  Miss.  385. 
ecution  is  replevied  from  the  officer  by  Hot  Begarded  ae  a  Pleading.  —  The 
one  claiming  title  thereto,  and  the  affidavit  for  an  order  of  replevin  re- 
officer  gives  a  cross  bond  for  the  re-  quired  by  section  177  of  the  Code  (Gen. 
tention  of  the  property  conditioned  for  Stat.  661)  is  no  part  of  the  pleadings 
the  performance  of  the  judgment,  etc.,  in  the  case;  and  the  facts  therein  set 
the  court  will  refuse  to  permit  the  pur-  forth  form  no  part  of  the  issues  in  the 
chaser  from  the  officer  to  be  substituted  case,  unless  such  facts  are  again  set 
as  defendant  in  the  place  of  the  officer,  forth  in  the  pleadings.  Hoisington  v. 
where  such  purchaser  tenders  only  a  Armstrong,  22  Kan.  no. 
bond  for  costs,  for  such  substitution  An  Informality  not  sufficient  to  render 
would  discharge  the  officer  and  there  void  the  affidavit  required  as  the 
would  be  no  security  for  the  return  of  foundation  of  a  replevin  suit  in 
the  property  or  its  value.  Ferguson  v,  a  justice's  court  will  not  prevent  the 
Ehrenberg,  39  Ark.  420.  taking    of    jurisdiction.      Carlson    v. 

1.  Herzberg  v.   Sachse.  60  Md.  426.  Small,  32  Minn.  492. 

And  see  article  Parties  to  Actions.  4.  Laughlinv.  Thompson,  76Cal.  287; 

8.  3  Black.  Com.  147.  McClaughry    r.    Cratzenberg,   39   111. 

Plaint  Same  as  Al&davit.  —  The  plaint  117:    Kehoe   v.    Rounds,   69   111.   351; 

mentioned  in  the  statute  of  Marlbridge  Catterlin  v.  Mitchell,  27  Ind.  298,  89 

corresponds  precisely  with  the  affidavit  Am.  Dec.  501;  Dowell  v.  Richardson, 

of  modern  statutes.     Andersons'.  Hap-  10  Ind.  573;  Cure  v.  Wilson,  25  Iowa 

ler,  34  111.436.  85  Am.  Dec.  318;  Bard-  205;    Bardwell   v.   Stubbert.    17   Neb. 

well  V.  Stubbert,  17  Neb.  485.  485;  Milliken  v.  Selye,  6  Hill  (N.  Y.) 

S.  Hawes  f .  Robinson,  44  Ark.  308;  623;  Berrien  v.  Westervelt,  12  Wend. 

Elliott    V.    Whitmore,    5    Mich.    532;  (N.  Y.)  194;  McCarthy  v.   Ockerman, 

Bloomingdale  v.  Chittenden,  75  Mich.  154  N.  Y.  565;  Sanderson  v.  Pullman, 

305.  II  Cine,  L.  Bui.  145,  9  Ohio  Dec.  (Re- 

Prereqnisites    of     Jnrlsdiotion.  —  The  print)  175;  Carlon  z^.  Dixon,  12  Oregon 

first  step  necessary  to  give  a  justice  144. 

jurisdiction  to  issue  a  writ  in  replevin  Lett  Afldavit.  —  If  an   objection    is 
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when  immediate  delivery  of  the  property  at  the  commencement 
of  the  action  is  not  demanded.^ 

Proeeedingi  Hot  Void  but  Voidable.  —  On  the  ground  that  the  affidavit 
is  intended  for  the  protection  of  the  defendant,  the  proceedings, 
where  no  affidavit  was  filed,  are  not  thereby  made  void  but  only 
voidable.* 

2.  Bequisites  and  Sufflcienoy  —  ^x.  In  General —EntitUng  aa- 
daTlt. — The  plaintiff's  affidavit  of  ownership  in  replevin  should 
not  be  entitled,  because  at  the  time  it  is  made  there  is  no  action 
pending;  and  some  old  cases  have  even  held  that  if  it  is  entitled 
It  is  a  nullity.' 

If  the  Plaintiff  Joins  Two  Counts,  one  in  the  cepit  and  the  other  in  the 
detinet,  he  must  either  make  his  affidavit  embrace  both  counts  or 
else  file  two  affidavits  corresponding  with  them.* 

Avennent  of  Territorial  Jnrisdiotion.  —  The  affidavit  must  show  that 
the  case  is  within  the  court's  territorial  jurisdiction,  though  it  is 
unnecessary  to  prove  that  fact.* 

raised  against  a  proceeding  upon  the  Minn.   Ter.,    "  Concerning  Justices," 

ground  that  the  preliminary  statutory  art.  lo,  shows  that  replevin  in  justices* 

affidavit  is  wanting,  the  plaintiff  may  courts  is  a  proceeding  in  rem  ;  and  un- 

show  that  it  was  properly  filed  but  has  less  the  property  is  taken  on  the  writ, 

been  lost  or  mislaid.     Morgan  v.  Mor-  the  justice  acquires   no    jurisdiction, 

gan,  31  Miss.  546.  even  though  the  summons  was  person- 

1.  Catterlin  v.  Mitchell,  27  Ind.  298.  ally  served,  and  defendant  appeared 
89  Am.  Dec.  501:  Hodson  v.  Warner.  60  and  answered. 

Ind.  214;  Batchelorz/.  VValburn,23  Kan.  S.Stacy    v.    Farnham,   (Supm.    Ct. 

733;  Lamont  v.  Williams.  43  Kan.  558;  Spec.  T.)  2  How.  Pr.  (N.  Y.)  26;  Milli- 

Hamilton  v.  Clatk,  25  Mo.  App.  428;  ken  v,  Selye,  3  Den.  (N.  Y.)  54.     In  the 

Bingham    z/.    Morrow,    29    Mo.    App.  latter  case  it  was  held  that  the  affidavit 

448;  Keener/.  Munger,  52  Mo.  App.  660;  was,   because  it  was  entitled,  a  mere 

<iEads  z/.  Stephens,  63  Mo.  90;  Jarman  v.  nullity:    and   the  court  ciud    Rex   v. 

Ward,  67  N.  Car.  32.  Pierson,    Andr.   313;  Rex  v,   Jones,  i 

In  Miohigan  the  writ  will  issue  in  the  Stra.  704;    Hollis  v.  Brandon,  i  B.  & 

Circuit  Court  under  the  statute  before  P.    36;    King  v.   Cole,   6  T.    R.   640; 

the  filing  of  the  affidavit,  but  service  Haight  v.  Turner,  2  Johns.  (N.  Y.)  371: 

will  not  be  made  till  thereafter.     Wil-  People  v.  Tioga  C.  PI.,  i  Wend.  (N.  Y.) 

bur  V,  Flood,    16  Mich.  40;    Baker  v.  291;    Whitney  v.  Warner,  2  Cow.  (N. 

Dubois,  32  Mich.  92.  Y.)  499;    Roosevelt    v.   Dale,  2  Cow. 

No  Affidavit  from  Bail.  —  No  affidavit  (N.  Y.)  581;  Nichols  v.  Cowles,  3  Cow. 

is   required   to   be   made   by   a    party  (N.    Y.)   345;    Matter  of   Bronson,    12 

becoming  bail  for  the  stay  of  execution  Johns.  (N.  Y.)  460.     And  see  generally 

on  a  judgment  in  replevin.     Ensley  v,  article  Affidavits,  vol.  i,  pp.  312.  313. 

McCorkle,  74  Ind.  240.  4*  Cox  v.  Grace,  10  Ark.  86. 

2.  Nichols  V,  Stan  dish,  48  Conn.  321.  6.  Buck  v.  Young,  i  Ind.  App.  558. 
Abatement.  —  The  want  of  an  affidavit  And  see  supra,  IV.    Venu^. 

before  issuing  the   writ   is   matter  of  It  is  sufficient  if  the  affidavit  shows 

abatement  merely.     Pirani  v,  Barden,  in  what  county  defendant  is  and  that 

5  Ark.  81.  the   property   has   been   received   and 

Waiver  of  Defects.  —  By    answering  taken  possession  of  by  him.      Claton 

without  objecting  to  defects  in  the  writ  v,  Ganey,  63  Ga.  331. 

and  pleadings,  the  defendant  gives  the  Marginal  Statement.  —  It  is  sufficient 

justice  jurisdiction  to   try  the  action,  if  the  jurisdiction  appears  in  the  mar- 

McKee  v,  Metraw,  31  Minn.  429.  gin  of  the  statement.     Stoker  v.  Crane, 

But   in  St.    Martin   v,    Desnoyer,   i  46  Mo.  264. 

Minn.  41,  it  was  held  that  the  proceed-  Sheriff's  Betorn.  —  The  omission    is 

ing  in  replevin  suits  fixed  by  Act  of  cured  if  the  sheriff's  return  shows  such 
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Snrpliisage.  —  When  unnecessary  and  harmless  allegations  are 
made  in  the  affidavit,  they  will  be  treated  as  surplusage,  and  will 
not  be  regarded.^ 

b.  Compliance  with  Statute.  —  Where  the  statute  pre- 
scribes certain  allegations  which  must  be  made  in  the  affidavit 

they  must  appear  affirmatively;  but  an  affidavit  in  substantial 
compliance  with  the  statute  is  sufficient.' 

jarisdiction.    Stiles  v.  James,  2  Wash,  pork  is  wrongfully  detained  from  this 

Ter.  194.  deponent  by  the  said  Horace  Burton," 

In  What  County  Property  Is  ]>etained  —  etc.    This  was  held  sufficient.    Burton 

Indiana  Statute.  —  The  statute  requires  v.  Curyea.  40  III.  320,  89  Am.  Dec.  350. 

that  the  affidavit  should  state  in  what  See  also  Evans  v.  Bouton,  85  111.  579. 

county  the  affiant  believes  the  property  Kobraaka. —  Bardwell  v,  Stubbert,  17 

is  detained,  but  it  is  not  necessary  to  Neb.  485. 

the   validity  of  the  verdict  that   this  Hew  York.  —  As  to  the  general  req- 

statement  should  be  sustained  by  any  uisites  of  an  affidavit  see  Code  Civ. 

evidence.     Cox  v.  Albert,  78  Ind.  241;  Pro.,  §§  1695,  1696;    and  also  the  fol- 

Buck  V.  Young,  i  Ind.  App.  558.  lowing    cases:     Paddock    v,    Guyder, 

An  affidavit  for  the  possession  of  per-  (Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp.  905; 

sonai    property   which   states  that  the  Vandenburgh  v.  Van  Valkenburgh,   8 

property  is  "  wrongfully  "  instead  of  Barb.  (N.  Y.)  217,  Code  Rep.  N.  S.  (N. 

"unlawfully '*  detained,  as  required  by  Y.)   169;    Hyde   v,   Patterson,  (Supm. 

the  statute,  and  does  not  charge  that  Ct.  Spec.  T.)  i  Abb.   Pr.  (N.  Y.)  248; 

the  detention  is  by  the  defendant,  is  Burns  v,  Rohbins,  (C.  PI.)  i  Code  Rep. 

tad.     Louisville,  etc.,  R.  Co.  v.  Payne,  (N.  Y.)  62;  Roberts  v.  Willard,  (Supm. 

103  Ind.  183.  Ct.  Spec.  T.)  i  Code  Rep.  (N.  Y.)  100; 

1.  Surplusage.  —  In  an  action  of  re-  Spalding  v.  Spalding,  (Supm.  Ct.  Spec, 
plevin  before  a  justice  of  the  peace,  T.)  i  Code  Rep.  (N.  Y.)  64,  3  How.  Pr. 
there  is  no  necessity,  it  seems,  for  the  (N.  Y.)  297;  O'Reilly  v.  Good,  (Supm. 
plaintiff's  affidavit,  as  such,  to  state  Ct.  Gen.  T.)  18  Abb.  Pr.  (N.  Y.)  106,  42 
that  he  claims  a  judgment  for  the  pos-  Barb.  (N.  Y.)  521;  Sommer  v.  Green- 
session  of  the  property,  or  that  he  berg,  (N.  Y.  City  Ct.  Gen.  T.)  60 
claims  damages  for  the  detention  N.  Y.  St.  Rep.  85?;  Dows  v.  Green, 
thereof,  though  these  statements  will  (Supm.  Ct.)  3  How.  Pr.  (N.  Y.)  377; 
not  vitiate  the  affidavit.  Eddy  v.  Beal,  Stockivell  v.  Vietch.  (Supm.  Ct.  Gen. 
34  Ind.  159.      •  T.)  15  Abb.  Pr.  (N.  Y.)  412,  38  Barb. 

2.  California.  —  Laughlin  v,  Thomp-  (N.  Y.)  650;  Depew  v.  Leal,  (N.  Y. 
son,  76  Cal.  287.  Super.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.) 

Conneeticiit.  —  An  affidavit  in  replevin  131;   Norris  7/.  Jones,  (Supm.  Ct.  Spec, 

is  sufficient  if  it  follows  the  form  given  T.)  7   Misc.    (N.    Y.)  198;    Donald    v. 

by  statute  and  describes  the  goods  de-  Rockwell,   19   N.  Y.  Wkly.  Dig.   192; 

scribed  in  the  complaint,  although  it  Wisconsin  M.  &  F.  Ins.  Co.   Bank  v. 

does  not  state  in  so  many  words  that  Hobbs,  (Supm.  Ct.  Gen.  T.)  22   How. 

the  goods  described  are  those  which  it  Pr.  (N.  Y.)  494;  Niagara  Elevating  Co. 

is  desired  to  replevy.     Brown  v.  Po-  v.  McNamara,  Sheld.  (N.   Y.)  360,   2 

land,  54  Conn.  313.  Hun  (N.  Y.)  416,  4  Thomp.  &  C.  (N. 

Georgia.  —  Chapman  v.  Chatman,  34  Y.)  604. 
Ga.  393,  to  which  case  reference  is  Oregon.  —  The  affidavit  is  the  founda- 
made  for  the  form  of  an  affidavit  that  tion  of  the  court's  jurisdiction,  and 
was  held  sufficient.  See  also  Meredith  statutory  requirements  must  be  com- 
v.  Knott,  34  Ga.  222.  plied  with.  Carlon  v.  Dixon,  12  Ore- 
Illinois. —An  affidavit  in  replevin  gon  144. 
stated  that  the  plaintiff,  "  being  duly  WisoonsiB.  —  When  the  affidavit  for 
sworn,  says  on  oath  that  he  is  lawfully  replevin  contains  all  the  averments  re- 
entiiled  to  the  possession  of  five  hun-  quired  by  §  135,  c.  120  of  the  Wis.  Rev. 
dred  barrels  of  prime  mess  pork,  for  Stat.,  it  is  sufficient;  and  although  it 
which  he  brings  suit  in  replevin  may  be  necessary  for  the  plaintiff  to 
against  Horace  Burton,  and  which  is  prove  that  he  has  an  interest  in  the 
abont  to  be  replevied,  and  which  said  property,  in  order  to  establish  his  right 
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c.  Averments  upon  Information  and  Belief.  —  Where 
the  affidavit  is  made  by  an  agent,  pursuant  to  statute,  it  would 
seem  that  it  may  be  made  on  information  and  belief;  *  but  it  has 
been  held  that  an  affidavit  in  thi)3  form  made  by  the  plaintiff  is 
insufficient.' 

d.  Allegation  of  Accrual  of  Action.  —  In  some  jurisdic- 
tions it  is  provided  by  statute  that  the  affidavit  must  contain  an 
averment  that  the  cause  of  action  accrued  within  a  specified  time, 
and  the  absence  of  such  an  averment  is  ground  for  abatement.' 
Of  course  the  affidavit  cannot  be  made  before  the  cause  of  action 
accrues.** 

e.  Description  of  Property.  —  What  is  a  sufficient  descrip. 
tion  of  the  property  required  to  be  replevied  must  in  a  large 
measure  depend  upon  each  particular  case.  Technical  accuracy 
is  not  desired,  and  in  general  the  degree  of  precision  demanded 
must  be  such  as  will  inform  a  man  of  fair  judgment  and  enable 
him  readily  to  identify  the  property  with  reasonable  certainty.* 

to  the  possession,  yet  he  need  not  defendant  might  have  obtained  posses- 
state  in  the  afl^avtt  the  extent  of  such  sion  from  another,  and  as  to  him  the 
interest.  Mass  v,  Prescott,  38  Wis.  146,  cause  of  action  might  not  have  accrued 
ever rulini^  Ch\\6.  v.  Child,  13  Wis.  17.  within  one  year.     It  was  held  that  the 

Objections  Waived.  —  The  j  urisdiction  affidavit  was  sufficient,  as  the  defendant 

of  a  justice  is  not  lost  by  the  plaintiff's  could   reply   in   his  defense,  upon  the 

failure  to  allege  in  his  affidavit  certain  fact  (if  it  existed)  that  another  had  had 

allegations  required  by  statute,  If  the  adverse   possession   prior   to   him,   so 

defendant  appears  and  gives  a  redeliv-  that     the    whole    adverse    possession 

ery   bond,   and  goes    to  trial   on   the  would  be  for  a  longer  period  than  one 

merits.     Gaiser   v,  Heim,  8  Ohio  Cir.  year  before  the  commencement  of  the 

Ct.  120,  4  Ohio  Cir.  Dec.  378.  suit.     White  v.  Graves,  24  Miss.  166. 

1.  U.  S.  V.   Bryant,   ill   U.  S.  499.  4.  Darling  z>.  Tegler,  30  Mich.  54. 

But  see  contra^  Frink  v.   Flanagan,  6  5.  King  v.   Connery,    52    Ark.    115; 

in.  35.    And  see  article  Affidavits,  Hawes  v.  Robinson,  44  Ark.  308;  Sim- 

vol.  I,  p.  331.  mons    v.    Robinson,    161    Niich.    240; 

S.  Lewis  V,  Connolly,  29  Neb.  222.  Standard  Foundry  Co.   v.  Schloss,  43 

8.  Duncan  v,  Ripley,  7  Ark.  100.  Mo.  App.  304;  McCarthy  v.  Ockerman, 

Prerequisite  to  Isiaanoe  of  Writ.  —  The  154  N.  Y.  565. 

statutory   provision   that   the  plaintiff  Batjeot-Katter  of  Jorlsdiotioii.  —  The 

shall  file  an  affidavit  that  his  right  of  jurisdiction  of  the  justice  is  limited  to 

action  has  accrued  within  two  years,  the  articles  described  by  the  plaintiff  in 

before  the  writ  of  replevin  shall  issue,  his  affidavit,  even  though  the  constable 

is    not    an   act  of  limitation,    but    is  seize  other  articles  under  the  order  of 

merely  a  prerequisite  to  the  issuance  delivery.     Standard   Foundry  Co.    v. 

of  the  writ,  is  in  no  manner  connected  Schloss,  43  Mo.  App.  304. 

with  the  merits  of  the  cause,  and  its  But  the  fact  that  the  description  given 

truth  cannot  be  contested  by  plea.     If  in   the  writ  is  an    undivided   interest 

no  such  affidavit  or  a  defective  one  is  which  should  not  be  made  the  subject 

filed,  it  is  a  cause  of  abatement.    Payne  of  replevin  does  not  deprive  the  court 

V,  Bruton,  10  Ark.  53.  of  jurisdiction  to  render  judgment  for 

Suffloient  Al&daTlt.  —  An  affidavit  for  return   or  for   value.      Humphrey    v. 

replevin,  under  the  statute,  stated  that  Bayn,  45  Mich.  565. 

the  plaintiff's  cause  of  action  against  Saffloient  Description.  —  The  descrip- 

W.,  the  defendant,  accrued  within  one  tion  of  the  property  in  the  affidavit  and 

year.     It  was  objected  th^t  it  was  in-  writ  as  *'  one  seviring  machine  and  one 

sufficient,  because  it  did  not  aver  that  pool    table "    is    sufficiently    specific. 

the  cause  of  action  to  recover  generally  Prop-r  v.  Conkling,  67  Mich.  244. 

had  accrued  within  one  year,  and  the  Affidavit  Conforming  to  Writ.  —  If  the 
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YariaiiM  Between  AffldaTit  and  Writ.  —  A  variance  between  the 
description  of  the  property  in  the  affidavit  and  that  in  the  writ 
is  immaterial,  where  no  room  remains  for  doubt  and  where  the 
right  propert)'  was  taken  on  the  writ.^ 

/.  Averment  of  Value  of  Property.  —  Wherever  the 
jurisdiction  of  the  court  is  made  to  depend  upon  the  value  or 
amount  of  property  claimed  in  the  affidavit  an  allegation  of  such 
fact  is  indispensable  to  the  affidavit.' 

g.  General  Allegation  of  Ownership  and  Detention. 
—  The  affidavit  must  contain  a  positive  averment  of  ownership 
or  right  of  immediate  possession  of  the  property  in  the  plaintiff, 
and  must  show  that  it  is  unlawfully  and  wrongfully  withheld  by 
the  defendant.' 

aflSdavit  describes    the    goods  in   the  property.     Blake  v,  Darliqg,  Ii6  Mass. 

same  terms  as  the  writ  under  which  300.     See    also    King    v.    Dewey,    11 

they  are  seized,  it  is  sufficient.     Brown  Cush.  (Mass.)  218;    Potneroy  t/.  Trim- 

V,  Poland,  54  Conn.  315.  per,  8  Allen  (Mass.)  398;  Davenport  v, 

Ayerment  that  Property  Is  Personalty.  Burke,  9  Allen  (Mass.)  116;    Leonard 

—  In  replevin  for  a  steam  saw-mill  v.  Hannon,  105  Mass.  113;  Litchman 
and   its   appurtenances,    the    affidavit  v.  Potter,  116  Mass.  371. 

must  aver  that  the  property  in  question  Kentacky  Statute.  —  Under  Act   Ky. 

is  personal  estate.     Chatterton  v.  Saul,  1842,  it   was   not  necessary  to  hie  an 

16  III.  149.  affidavit  of  the  value  of  property  sued 

Indeflnitenees      and      Unoertainty.    —  for  in  replevin.     Auiick  v.  Adams,  12 

Where  the  description  is  so  vague  and  B.  Mon.  (Ky.)  104. 

indefinite    that    only    an    expert    can  8.  Spencer  v.  Bid  well,  49  Conn.  61; 

understand  what  is  meant,  it  is  insuffi-  Brownell  v.  Twyman,  68  111.  App.  67; 

cient   for  uncertainty.     Van   Dvke  v.  Frink  r.  Flanagan,  6  111.  35;  Burton  v. 

New  York  State  Banking  Co..  (Supm.  Curyea,  40  111.  320,  89  Am.  Dec.  350; 

Cl.   Spec.   T.)    18   Misc.   (N.   Y.)  661;  Paul   v.  Hodges,  26  Kan.  225;    Hunt 

Schwietering  v,   Rothschild,  26  N.  Y.  v.  Strew,  33   Mich.  85;     Vinnedge  v, 

App.  Div.  614.  Nicholal,  28  Neb.  133;  Strahle  v.  Stan- 

1.  McCourt  V.  Bond,  64  Wis.  596.  ton  First  Nat.  Bank,  47  Neb.  319;  Bolin 

2.  McClure  v.  Hill.  36  Ark.  268;  v.  Fines,  51  Neb.  650;  Hudelson  r. 
Sager  v.  Shutts,  53  Mich.  116;  Barruel  Tobias  First  Nat.  Bank,  51  Neb.  557; 
V.  Irwin,  2  N.  Mex.  223;  Roach  v.  Burns  v.  Robbins,  (C.  PI.)  i  Code  Rep. 
Moulton.  X  Chand.(Wis.)  187.  See  also  (N.  Y.)  62;  McArthur  v.  Hogan, 
supra^  III.  2.  Jurisdictional  Amount,  Hempst.  (U.  S.)  286. 

Averment  Juisdictional. —  If  the  affi*  In  nUnoii  the  affidavit  upon  which 
davit  upon  which  a  writ  of  replevin  the  writ  issues  need  not  allege  that  the 
issues  from  a  justice's  court  fails  to  property  was  unlawfully  taken  or  de- 
state  the  value  of  the  property,  or  states  tained.  Whisler  v,  Roberts,  19  111. 
it  over  $200,  the  justice  takes  no  juris-  274. 

diction,  whatever  the  value  may  be  in  Words   Equivalent   to    "Detained."  — 

fact,  and  the  proceeding  is  coram  non  The  affidavit  alleged  that  the  defend- 

}udice.     Darling  t/.Conklin,  42  Wis  478.  ant  had  the  property  in  his  possession 

QtLaahal  of  Writ.  —  The  statement  of  *'  unlawfully  from  the  possession  "  of 

the  value  of  the  property,  in  an  action  the   plaintiff.      It   was  held    that   the 

in  a  justice's  court,  is  under  the   New  omission    of    the    word    "detained" 

Mexico  statute  necessary,  and  the  writ  after  "  unlawfully  "   was   not  a  fatal 

should   be   quashed   for  its  omission,  defect.    Smith  v.  Dodge,  37  Mich.  354. 

The  defect  cannot  be  cured  by  verdict.  Alleging    Special    Property.  —  Where 

Barruel  v.  Irwin,  2  N.  Mex.  223.  plaintifi  claims  the  delivery  of  specific 

When  Averment  of  Valne  Unneoeesary.  personal  property  by  virtue  of  a  special 

—  Where  the  value  as  laid  in  the  affi-  property  therein,  he  must  show  in  his 
davit  is  not  made  the  test  of  jurisdic-  affidavit  the  facts  in  respect  to  such 
tional  amount,  it  is  not  necessary  to  special  property,  so  that  the  court  may 
aver  in  the  affidavit  the  value  of  the  know  from  these  facts  whether  a  special 
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The  Affidavit.  REPLE  VIN.  BeqvliitM  and  Snffloiencj. 

A.  Negativing  Seizure  under  Process.  —  In  the  statutes 

of  many  states  there  are  provisions  that  the  affidavit  shall  contain 
allegations  that  the  property  has  not  been  taken  in  execution  on 
any  order  or  judgment  against  the  plaintiff,  or  for  the  payment 
of  any  tax,  fine,  or  amercement  assessed  against  him,  or  by  virtue 
of  an  order  of  delivery  issued  in  an  action  of  replevin,  or  any 
other  mesne  or  final  process  issued  against  him,  and  under  such 
provisions  it  is  imperative  for  the  plaintiff  to  make  these  aver- 
ments in  positive  terms,  not  on  information  and  belief,  though  it 
is  not  necessary  for  him  to  prove  them.  * 

/.  In  Actions  to  Recover  Exempt  Property.  —  In  some 
states,  in  actions  to  recover  the  possession  of  exempt  personal 
property  seized  under  execution,  the  affidavit  must  allege  facts 
clearly  showing  that  the  property  is  exempt.* 

properly   and    right  of   possession   is  Under  Code  Civ.  Pro.  N.  Y.,  §  1695, 

made   out.     Williams  v.   Gardner,  23  providing  that    in  replevin  for  goods 

Kan.    122;     Depew   v.    Leal,    (N.   Y.  taken  under  a  tax  warrant  the  affidavit 

Super.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  must  allege  '*  that  ihe  taking  was  un- 

131.  lawful  by  reason  of  defects  in  the  pro- 

Defective    Affidavit.  —  Where    plain-  cess,    or  other  causes   specified,"   the 

tif7*s  affidavit  alleged  that  she  was  en-  affidavit   must  allege   facts,  and   it  is 

tilled  to  the  possession  by  virtue  of  a  insufficient  to  aver  that  the  process  was 

special  properly  as  sole  legaiee  of  A.,  defective    because    the  tax   embraced 

that  A.  died  seized  and  possessed  of  moneys  illegally  chargeable,    without 

the  property  which  formerly  was  in  the  pointing  out  what  moneys  are  meant, 

possession  of  his  executor,   and    that  Norris  v.  Jones,  8^   Hun  (N.  Y.)  304,  7 

the  executor  had  absconded,  the  affi-  Misc.  (N.  Y.)  198. 

davit  was  held  to  be  defective,  under  QneBtioning  Validity  of  Judgment  and 

§  1695  of  the  Code  of  Civil  Procedure,  Exeention.  —  A    statute   requiring    the 

as    containing    no    facts    showing    a  plaintitf  in  replevin  to  swear  that  the 

special  properly,  and  showing  no  de-  goods  were  not  taken  in  execution  on 

livery    by   the   executor.       Donald    v,  any  order  or  judgment  against  him  is 

Rockwell,  19  N.  Y.  Wkly.  Dig.  192.  nor.  satisfied  by  an  affidavit  that  they 

Affidavit    as    to  Title  of  Stranger. —  were  taken  in  execution  against  him 

Where   the   defendant   claims   that    a  on  a  void  judgment.     Plaintiff  cannot 

third  person  is  entitled  to  the  property,  question  the  validity  of  the  judgment 

the  affidavit  under  section  1704  of  the  in  that  manner.     Wilson  %»,  Macklin,  7 

Code  may  contain  an  allegation  of  the  Neb.  50.     See  Vinnedge  v,  Nicholai,  28 

title  of  such  third  person,  based  on  in-  Neb.  133. 

formation  and  belief.     Lange  v.  Lewi,  Motion  to  Set  Aside  Writ.  —  In  Ohio 

58  N.  Y.  Super.  Ct.  265.  when  the  affidavit  states  that  the  prop- 

1.  Clow  V,  Gilbert,  54  III.  App.  134;  erty   was  not   seized   on  any  process, 

Campbell   v.    Head,    13   III.    122;    Mc-  etc..  against  the  plaintiff,  the  truth  of 

Claughry  v.  Cratzenberg,  39  111.  117;  such  allegations  are   open  to  investi- 

Bridges    v.    Layman,    31    Ind.     384;  gation,  and  if  they  are  not  true  the  writ 

Adams  2'.  Davis,  109  Ind.  10.     See  also  may    be  set  aside  on  motion.      Xenia 

Dowell    V.    Richardson,    10  Ind.  573;  Twine,  etc.,  Co.  v.  Hoover,  etc.,  Co., 

Deacon  v.  Powers,  57  Ind.  489.     Com-  25   Cine.    L.    Bui.    10,    11   Ohio    Dec. 

pare  Bringhurst  v.  Pollard,  6  Ind,  452;  (Reprint)  120. 

Auld  «/.  Kimberlin,  7  Kan.  601;  West-  Proof  tTnneeeesary. —  In    Wisconsin  va 

cnberger  v.  Wheaton,  8  Kan.  169;  Wil-  a  suit  before  a  justice  of  the  peace  the 

liams  V.  Gardner,  22  Kan.  122;  Paul  v.  plaintiff  need  not  prove  the  averments 

Hodges,  26  Kan.  225;  Phenix  v.  Clark,  in  his  affidavit,  that  the  property  **  had 

2   Mich.    327;    Carlson   v.    Small,    32  not  been  taken  by  virtue  of  any  tax, 

Minn.  492;  Gist  v.  Loring,  60  Mo.  487:  etc..  nor  seized  under  any  execution, 

Madkins  v.  Trice,  65  Mo.  656;  Carney  elc."     Carney  v.  Doyle,  14  Wis.  270. 

V,  Doyle,  14  Wis.  270.  2.  Spalding  v.  Spalding,  (Supm.  Ct.) 

Charging  that  Prooew  Is  Defeotive.— -  3  How.  Pr.  (N.  Y.)  297,  i  Code  Rep. 
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The  Affidavit.  REPLE  VI N,  Objcctioni. 

/.  Execution   of  Affidavit— By  whom   Made.  -  Generally 

the  affidavit  is  made  by  the  plaintiff,  but  it  may  be  made  in  his 
behalf  by  any  one  acquainted  with  the  facts.* 

S«fore  Whom  Made.  —  The  affidavit  must  be  taken  by  some  officer 
having  power  to  administer  oaths  or  to  take  affidavits.* 

signature.  —  It  is  not  generally  deemed  absolutely  necessary  to 
the  validity  of  the  affidavit  that  the  plaintiff  or  other  person 
making  it  should  sign  it;  but  it  is  sufficient  if  it  appears  from  the 
body  of  the  affidavit  or  from  the  jurat  that  the  affidavit  was 
made  by  the  party.  Hence  irregularity  in  the  signature  is  usually 
immaterial.' 

3.  Objections.  —  Where  a  party  wishes  to  avail  himself  of  objec- 
tions to  the  affidavit,  he  must  do  so  in  seasonable  time,  and  not 
for  the  first  time  after  trial  and  verdict,  or  on  appeal.* 

(N.  Y.)  64.     See  also  Lange  v.  Lewi,  58  Sufficient  Signatiirw.  —  An  affidavit  to 

N.  Y.  Super.  Ct.  265.     But  see  contra^  a  petition  in  replevin,  signed  *'  G.  W. 

Roberts  v.  Willard,  (Supm.  Ct.  Spec,  and    R.    H.,"    and   sworn  to   by  both 

T.)  I  Code  Rep.  (N.  Y.)  100.  plaintififs,  Is  not  objectionable.    Hoover 

Avennentin  Language  of  Statute.  —  In  v.  Rhoads,  6  Iowa  505. 

an  action  brought  in  a  justice's  court  An  affidavit  to  a  petition  and  for  writ 

in  Minnesota^  an  affidavit  which  states  of    replevin,    signed   "  F.    D.   &    Co., 

in  the  language  of  the  statute  that  the  per  P.  B.   M.,  Agent,"  but  otherwise 

property  was  not  taken  from  the  plain-  in  proper  form,  while  the  names  of  the 

lifif  "  by  any  process  legally  and  prop-  principals  should  have  been  omitted, 

erly  issued  against  him,  or,  if  so  taken,  is  sufficient.     Hershiser  v.  Delone,  24 

it   was   exempt  from  seizure  on  such  Neb.  380. 

process,"  is  not  invalid  on  account  of  Where  the  suit  was  brought  by  "  J. 
the  retention  of  the  alternative  clause,  M.  S."  and  the  affidavit  signed  by 
and  substantially  stales  that  the  prop-  "  J.  M.  S.,  per  D.  M.  S.,"  it  was  held 
erty  was  exempt  whether  taken  under  sufficient,  the  code  providing  that  the 
lawful  process  or  not.  Carlson  v.  affidavit  may  be  made  "  by  the  plain- 
Small,  32  Minn.  492.  tif!  or  some  one  in  his  behalf."  Spencer 

1.  Nichols  V,  Siandish,48Conn.  321;  v.  Bell,  109  N.  Car.  39. 

Matihai  v.  Capen,  65  Conn.  539;  An-  In  Conneotiont  it  has  been  held  under 

derson  v,  Hapler,  34  111.  436,  85  Am.  a   statute  that  the    affidavit   must   be 

Dec.  318;  Kehoe  v.  Rounds,  69  111.  351;  signed.     Spencer  v.  Bidwell,  49  Conn. 

Evans  v.  Bouton,  85  III.  579;  Hall  v.  61. 

Durham,   117    Ind.    429;     Hoover    v.  OmiBsion  in  Copy  of  Affidavit  Served. — 

Rhoads,  6  Iowa  505;  Cure  v.  Wilson,  Where,   in  replevin,  the  signature  of 

25  Iowa  205;  Bloomingdale  z/.  Chitten-  the  plaintifif  was  wanting  in  the  copy 

den,  75  Mich.  305;  Johnson  v.  Mason,  of  the  affidavit  left  in  service,  but  the 

16  Mo.  App.  271;  Lewis  v.  Connolly,  jurat  stated  that  the  plaintiff  subscribed 

29  Neb.    222;    Cutler  v.  Rathbone,   i  and  swore  to  the  affidavit, -the  omission 

Hill  (N.  Y.)204;  Berrien  t/.  Westervelt,  was  not  deemed  cause  for  abatement. 

12  Wend.  (N.  Y.)  194;  Spencer  v.  Bell,  Matthai  v,  Capen,  65  Conn.  539. 

109  N.  Car.  39.  4.  Hawes  v.  Robinson,  44  Ark.  308; 

2.  Berrien  v.  Westervelt,  12  Wend.  Frink  v.  Flanagan,  6  111.  35;  Smith  v. 
(N.  Y.)  194.  See  also  article  Affi-  Emerson,  j6  Ind.  355;  Eddy  v.  Beal, 
DAVITS,  vol.  I,  p.  325.  34    Ind.    159;     Perkins     v.    Smith,    4 

Time   of   AttacUng  Jurat.  —  At  any  Blackf.  (Ind.)  299;  Furrow  f.  Chapin, 

time  after  the  affidavit  in  replevin  is  13   Kan.    107:    Baker    v,    Dubois,   32 

made,  and  before  the  return  day  of  the  Mich.  92;  Clark  v.    Dunlap,  50  Mich, 

writ,  the  justice  may  attach  his  jurat.  492;  McKee  v,  Metraw,  31  Minn.  429; 

Peterson  v.  Fowler,  76  Mich.  258.  Carlson  v.  Small,  32  Minn.  492;  Hudel- 

3.  Bloomingdale  v.  Chittenden,  75  son  v.  Tobias  First  Nat.  Bank,  51  Neb. 
Mich.  305;  Crist  v.  Parks,  19  Tex.  234.  557;  Nicoll  v.  Pinner,  (Supm.  Ct.  Spec. 
See  also  article  Affidavits,  vol.  i,  p.  T.)  10  How.  Pr.  (N.  Y.)  376. 

315.  Motion  to  Bet  Ailde  Proceedings.  —  The 
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The  Ai&daTit.                               REPLE  VI N.  AmMidmeiits. 

4.  Amendmenti.  —  At  any  time  before  trial,  or  on  the  trial,  an 
affidavit  in  replevin  may  be  amended  where  an  amendment  will 

be  in  furtherance  of  justice,  but  the  court  may  impose  the  pay- 
ment of  reasonable  costs  as  a  condition  of  making  the  amend- 
ment.* 

Diioretion  of  Court  —  An  application  to  amend  an  affidavit  in 
replevin  is  addressed  to  the  discretion  of  the  court.* 

court  will  refuse  a  motion  by  defend-  Jnrisdictional  Dofaot. —  Where  an  affi- 
ant to  set  aside  replevin  proceedings  davit  is  made  by  an  officer  of  a  cor- 
because  of  the  alleged  insufficiency  of  poration  on  behalf  of  the  corporation, 
plaintiff's  affidavit  for  obtaining  a  de-  and  refers  to  the  rights  and  claims  of 
livery  of  the  property,  where  defendant  *' affiant  *'  in  the  goods,  and  not  to 
has  made  no  objection  to  the  affidavit  those  of  the  corporation,  such  a  defect 
until  his  time  to  answer  has  expired,  cannot  be  cured  by  amendment,  be- 
and  where  his  notice  of  motion  does  cause  such  defect  is  jurisdictibnal. 
not  specify  accurately  and  closely  any  Commercial  State  Bank  v,  Ketcham, 
irregularity    in    the   affidavit,    as    re-  46  Neb.  568. 

quired  by  rule  of  court  37.     Paddock  Mistake  in  Kama  of  Defendant.  —  Un- 

V.  Guyder,  55  Hun  (N.  Y.)  612,  8  N.  Y.  der  Rev.  Stat.  1838,  where  defendant's 

Supp.  go5.  Christian  name  was  stated  incorrectly 

Defects  Hot  Waived  —  Amendment,  —  (James  for  Joseph)  in  the  aflidavit,  the 

If  an  affidavit  alleges  a  demand,  but  court  might,  after  service  of  the  writ, 

in  fact  is  made  before  such  demand,  and  before  the  execution  of  the  replevin 

the  irregularity  cannot  be  waived  by  bond,  permit  the  plaintiff  to  file  a  new 

appearance    and    pleading,   but    may  affidavit,  and  thereupon  to  amend  the 

be  cured  by  amendment.     McAdam  v,  writ     by    inserting    the    true    name. 

Walbrau,  (Supm.  Ct.  Spec.  T.)  8  Civ.  Parks  v.  Barkham,  i  Mich.  95. 

Pro.  (N.  Y.)  451.  Conditional  Order.  —  When  an  affidavit 

Defoot  Kot  Cored  by  Verdict  After  Ob-  for  an  order  for  the  delivery  of  property 
jeetion.  —  Where  the  affidavit  in  re-  is  insufficient,  it  is  the  duty  of  the 
plevin  omits  to  state  the  value  of  the  court,  upon  motion  of  the  defendant, 
property  and  is  objected  to  for  that  to  set  the  order  aside,  unless  the  plain- 
reason,  but  the  objection  is  overruled,  tiff,  within  a  reasonable  timetotefixed 
trial  had,  and  verdict  rendered,  such  a  by  the  court,  makes  the  affidavit  suffi- 
defect  in  the  affidavit  is  not  cured  by  cient  by  amendment.  Meyer  v.  Lane, 
verdict.  Barruel  v,  Irwin,  2  N.  Mex.  40  Kan.  491. 
223.  New  Affidavit  by  Another  Agent. — 

1.  Frinkv.  Flanagan,  6  111.  35;  Camp.  Where  the  affidavit  on  which  the  writ 

bell  V.  Head,  13  111.  122;  McClaughry  issued   was  made  by  an  agent  of  the 

V,  Cratzenberg,  39  111.  T17;  Kirkpatrick  plainiiff,  an  amended  affidavit  may  be 

v.  Cooper,  77  111.  565;  Cassidy  v.  Fleak,  filed,  in  a  case  proper  for  amendment, 

20  Kan.  54;  Taylor  v.  Buck,  100  Mich,  by  another  agent.     Colborn  v.  Barton, 

181;  Kimball  v.  Silvers,  22   Mo.  App.  14  III.  App.  449. 

520;    Crans  v,  Cunningham,   13  Neb.  2.  McClaughry    v,    Cratzenberg,   39 

204;  Lewis  7/.  Connolly,  29  Neb.  222;  111.  117. 

Cutler  r.  Rathbone,  i  Hill  (N.  Y.)  204;  Amendment  After  Qnaahal  of  Writ. — 

Stacy  V.  Farnh^m,  TSupm.   Ct.  Spec.  After  judgment  sustaining  a  motion  to 

T.)  2  How.  Pr.  (N.  Y.)  26;    Depew  v.  quash  the  writ,  allowance  of  amend- 

Leal,   (N.   Y.    Super.    Ct.    Gen.    T.)   2  ment  of  the  affidavit  is  matter  of  dis- 

Abb.    Pr.    (N.    Y.)   131;    McAdam   v.  cretion,  the  record  still  being  under  the 

Walbrau,  (Supm.  Ct.  Spec.  T.)  8  Civ.  control    of    the  court.      Campbell    r. 

Pro.  (N.   Y.)  451;  Ethridge  v.  Orcutt,  Head,  13  111.  122. 

(Supm.  Ct.  Spec.  T.)  12  N.  Y.  St.  Rep.  Amendment    la  Betroaotive.  —  Where 

372;    Van   Dyke   v.    New   York    State  an  amendment  is  made  or  a  new  affi- 

Banking  Co.,  (Supm.  Ct.  Spec.  T.)  18  davit  filed,  the  cure  is  complete,  dating 

Misc  (N.  Y.)  661;  Van  Halen  v.  Ridge-  from  the  commencement  of  the  action; 

way,  I  West.   L.   Month.   280,  2  Ohio  and   property    illegally    taken    before 

Dec.  (Reprint) 66;  Applewhite  r.  Allen,  amendment  mav  be  retained  in  pos- 

8  Humph.  (Tenn.)  697.  session.     Kimball   v.   Silvers,  32   Mo. 
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AiMiidiiittti  M  Appeal.  —  On  appeal  to  the  Circuit  Cburt  the  affi- 
davit in  replevin  may  there  be  amended,  if  its  defects  are  not  of 
such  a  fatal  nature  as  to  make  it  a  nullity;  *  otherwise  not.* 

Vn.  The  Weit  —  1.  In  General  —  Bate  of  inBtitution.  —  A  replevin 
suit  begins  as  soon  as  a  writ  taken  out  in  good  faith  is  ready  lot 
execution  and  the  entry  fee  is  paid ;  and  any  reasonable  delay  in 
delivering  it  to  the  officer  for  execution  does  not  postpone  the 
dale  of  beginning  suit.  The  plaintiff,  having  full  power  over  the 
writ,  may  recall  it  after  delivering  it  to  the  officer  for  execution.* 

Proyisienal  Writ.  —  Where  there  has  been  no  tortious  taking  of  the 
property,  and  a  demand  is  necessary,  the  writ  may  be  made  pro- 
visionally to  be  used  only  in  case  of  refusal  by  the  defendant  to 
deliver  the  property  upon  demand,  but  it  is  not  to  be  considered 
as  of  any  validity  until  after  the  demand  and  refusal  to  deliver 
the  goods.* 

lesaanee  —  Ohanoery  Writ  Formerly.  —  While  the  writ  of  modern  times 
is  uniformly  Statutory,  it  was  formerly  in  England  and  also  in  the 
United  States  issuable  only  from  chanceiy.* 

To  Otker  Ooimttee  or  Bistriote.  —  Under  statutory  provision  the  writ 
may  issue  to  other  counties  or  districts  than  that  in  which  it  is 
issued. 

App.  520;  Lewis  V,  Connolly,  29  Neb.  elusive  evidence  of  the  time  when  the 

222.  action  commenced;  and  if  the  cause  of 

1.  Hanf  V.  Ford,  37  Ark.  544;  South  action  had  not  accrued  on  the  day  of 

Missouri  Land  Co.  v.  Jeffries,  40  Mo.  the   dale,    but   did   accrue   before   the 

App.  360.  commencement  of  the  service  thereof, 

raUure  to  Amend  on  Leave  Oiven  by  and  there  is  no  evidence  of  the  lime 

Jnatiee.  —  The  fact  that  leave  to  amend  when  the  writ  was  given  to  the  officer, 

was  granted  before  the  justice  and  the  the  action  may  properly  be  considered 

amendment  not   made  is   not   reason  as  having  been  commenced  before  the 

for  refusing  permission  to  amend  on  cause  of  action  accrued.     Federben  v, 

appeal.     Kirkpatrick  v.  Cooper,  77  111.  Smith,  3  Allen  (Mass.)  119. 

565.  4.  O'Neil    V.    Bailey,    68    Me.    429. 

S.  The  Entire  Absence  of  an  Affidavit  See  also  Webber  v.  Read,  65  Me.  564; 
required  to  be  filed  before  issuing  pro-  Grimes  v.  Briggs,  no  Mass.  446;  Bad- 
cess  cannot  be  supplied  on  appeal  to  gert/.  Phinney,  15  Mass.  359;  Federhen 
Circuit  Court.  Turner  v.  Bondalier,  v.  Smith,  3  Allen  (Mass.)  119;  Lewis 
31  Mo.  App.  582.  V  Smart,  67  Me.  206;  Seaver  v.  Ding- 

Kegativing   Beisnre  nnder  Process. —  ley,  4  Me.  306. 

The  failure  of  the  affidavit  to  allege  Writ  Kot  Frematnre.  —  A   tenant  In 

that  the  property  has  not  been  seized  common  of  a  crop  of  wheat  brought 

underany  process,  execution,  or  attach-  replevin  against  his  cotenant,  who  had 

ment  against  plaintiff,  is  a  defect  too  wrongfully   refused   to  allow   him   to 

fatal   for  amendment  in    the  Circuit  takehisshare.     It  was  held  that  the  writ 

Court.     Gist  V.   Loring,   60  Mo.  487;  was  not  premature  in  calling  for  the 

Madkins  v.  Trice,  6$  Mo.  656.  seizure  of  a  certain  number  of  bushels, 

8.  ^fcMillan  v.  Larned,4i  Mich.  52T.  although  the  wheat  at  the  time  of  the 

Time  of  Bning  Ont  Writ. —  If  the  writ  writ's  issuance  had  been  harvested  but 

it  sued  out  in  time  for  the  pleadings  not  threshed.     Wattles   v.  Dubois,  67 

to  be  perfected  at  or  before  the  next  Mich.  313. 

term  ensaing  the  distress,  it  is  within  5.  3  BUck   Com.  146,  147. 

lime.     Luther  v,  Arnold,  7  Rich.  L,  (S.  In  Hew  Jersey  the  action  of  replevin 

Car.)  397.  has  always  been  commenced  by  writ. 

Date  of  Writ  Hot  Gonelnsive.  —  The  formerly    issuing   from   the  Court  of 

date  of  a  writ  of  replevin  is  not  con-  Chancery,  but  since  179$  from  the  Su« 
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Ho  Fiat  VeoetMuryi  —  The  act  of  the  clerk  in  issuing  the  writ  is  purely 
ministerial  and  may  hence  be  performed  at  any  time,  even  during 
term  time,  without  an  order  of  court.  ^ 

Bnxif  U  WhoM  VaoM.  —  The  writ  is  addressed  to  the  executive 
ofHcer  of  the  court,  and  runs  in  the  name  of  the  state,  unless 
otherwise  provided.' 

Failure  to  Mention  Conrt.  —  The  failure  of  the  writ  to  state  in  what 
court  an  action  was  brought  is  not  fatal  to  its  validity,  but  only 
an  irregularity.' 

UnneooMary  to  Aver  AffidaTit.  —  The  writ  need  not  show  that  the 
statutory  affidavit  was  filed.* 

Void  Writ  —  A  writ  void  on  its  face  neither  gives  the  sheriff 
authority  to  execute  it,  nor  has  the  court  power  to  order  a  return 
of  the  property.* 

2.  Statutory  Bequirements.  —  Statutes  prescribing  what  the  writ 
shall  contain  must  be  strictly  complied  with ;  •  but  on  ^he  other 
hand  a  writ  which  omits  the  usual  averments  is  sufficient  if  such 
omissions  are  authorized  by  statute.^ 

3.  Summons  —  Neoessary  to  Summon.  —  As  a  rule  the  writ  contains 

preme  Court  and  the  Courts  of  Com-  Amendment.  —  If  a  suit  to  try  the  right 

mon  Pleas.     Snedeker  v.  Quick,  ii  N.  of  property  is  changed  by  amendment 

J.  L.  t8o.  to  an   action  of  replevin,  a  writ  must 

1.  Branch    v.    Branch,   6   Fla.   314;  issue,  so  that  upon  the  taking  of  the 

O'Briens.  Haynes, 61  111. 494;  Penning-  property  a  bond  may  be  executed,  as 

ton   V.   Streight,  54   Ind.  376;    Easter  provided  by  statute.     Douglas  v.  New- 

V.   Traylor,    41    Kan.  493;   Judson   z^.  man,  5  III.  App.  518. 

Adams,   8   Cush.   (Mass.)    556;    Snow  2.  Ses    generally    article    Summons 

V.  Roy,  22  Wend.  (N.  Y.)  602;  Hiles  v.  ano  Process. 

McFarland,  4  Chand.  (Wis.)  89.  In  the  Territories.  —  The  writ  must 

Alias  Writ.  —  Where  the  writ  is  im-  run  in  the  name  of  the  United  States 

properly  executed  the  clerk  can  issue  under  territorial  statutes.      Roach   v, 

an  alias  without  any  order  of  court.  Moulton,  i  Chand.  (Wis.)  187. 

Pool  V,  Loomis,  5  Ark.  no.     See  also  8.  Slate  v,  Wilson,  24  Kan.  50. 

Branch  v.  Branch,  6  Fla.  314.  4.  Magee    v.    Siggerson,  4    Blackf. 

Duty  of  Clerk.  —  The  issuance  of  the  (Ind.)  70. 
writ  is  a  daty   which  the  clerk  must  6.  Castle  v.  Thomas,  16  Minn.  490, 
perform  and  from  which  be  cannot  ex-  in  which  case  the  writ  was  issued  para- 
cuse  himself.      Easter  v.  Traylor,   41  mount  to  a  statute  that  had  been  re- 
Kan.  493.  pealed. 

Order  of  Delivery  and  Summons.  —  It  is  6.  Dickinson   v.  Noland,  7  Ark.  25; 

irregular    for   the   clerk    to   issue  the  Parker  v.  Palmer.  13  R.  I.  359. 

order  of  delivery  several  days  before  he  Indorsement.  —  In     Massachusetts     it 

issues    the    summons.       Kennedy    v,  has  been  held  that  a  writ  of  replevin 

Beck,  15  Kan.  555.  is  an  original  writ  within  a  statute  re- 

Unanthorlied  Isinanoe  —  Trespaai.  —  A  quiring  all  original  writs  to  be  indorsed 

party     who    issues     a     writ    without  by  the  plaintiff,  and  that  failure  to  in- 

authority   is   a  trespasser.     Graves  v.  dorse   it    is  a  ground  of  abatement. 

Shoefelt,  60  III.  462.  Gould  v.  Barnard,  3  Mass.  199. 

Irregularity  Cured  l»j  Change  of  Venue.  7.  West   Pub.   Co.  v,  Bottineau,  34 

—  If  the  defendant  takes  a  change  of  Minn.  239,  in  which  case  the  writ  was 

venue  to  some  tribunal  having  juris-  drawn  pursuant  to  a  statute  and  a  rule 

diction,  he  thereby  waives  all  objection  of  court  authorized  by  a  statute,  and 

to  the  manner  in  which  the  writ  was  omitted  a  statement  of  the  value  of  the 

issued.     Graves  v.  Shoefelt,  60  Hi.  462.  property  and  a  command  to  the  officer 

Upon  Changing  Action  to  Beplevin  by  to  summon  the  defendant. 
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a  mandate  ordering  the  officer  executing  it  to  summon  the  party 
or  parties  to  appear  in  court  and  answer  the  cause,  and  the  officer 
must  perform  this  duty,  either  by  reading  the  mandate  or  serving 
a  copy.* 

Ailvre  to  Serre.  — If  the  sheriff  neglects  to  serve  the  summons 
and  the  defendant  voluntarily  appears  in  court  and  defends  the 
suit,  the  omission  by  the  sheriff  to  summon  him  is  thereby 
cured.* 

AliM  Summons.  —  An  alias  summons  or  an  alias  writ,  as  such, 
may  issue  to  effect  personal  service  which  was  not  accomplished 
in  executing  the  original  writ.* 

Boporato  Summoni.  —  In  some  jurisdictions  it  is  the  practice  to 
issue  a  separate  and  distinct  summons,*  but  it  is  irregular  to  issue 
the  summons  and  writ  at  different  times.* 

Need  Hot  Speoiiy  Property.  —  A  summons  is  a  mere  notice,  in  which 
it  is  unnecessary  to  specify  the  property  to  be  recovered ;  and  if 
it  does,  such  specification  of  the  property  will  be  regarded  as 
surplusage.* 

4.  Description  of  Property  —  Soffident  DeicripUon.  —  A  writ  of 
replevin  will  be  deemed  sufficiently  accurate  in  description  of  the 
property  if  the  officer  in  executing  it  has  succeeded  in  taking 

1.  Swannv.  Shemwell,  2  Harr.  &  G.  it  is  too  late.     Baker  v.  Daily,  6  Neb. 

(Md.)  283:  Ex  p.  Johnson,  7  Cow.  (N.  464. 

Y.)  424.  Appearance  and  Exception  to  Bail,  — 

Minneiota  Statute.  —  The  form  given  Where  the  sheriff  took  the  property  in 
by  the  Minnesota  statute  includes  a  an  acti:>n  of  replevin  and  delivered  it 
command  to  the  officer  to  summon  ihe  to  the  plaintiff,  without  serving  the  de- 
defendant  to  appear  and  ansv/er,  but  fendant  with  summons,  it  was  held 
the  statute  provides  that  the  writ  may  that  the  defendant  had  a  right  at  once 
be  in  any  other  form  that  the  court  to  give  notice  of  his  appearance,  and 
may  by  rule  prescribe,  and  a  writ  except  to  the  bail.  Clinton  v.  King, 
issued  in  accordance  with  a  form  pre-  (Supm.  Ct.)  3  How.  Pr.  (N.  Y.)  55. 
scribed  by  a  rule  of  court  which  omits  A  Variance  Between  the  Writ  and  Som- 
the  command  10  summon  is  sufficient;  mom  is  immaterial,  the  latter  being  a 
the  summons  in  such  case  being  made  mere  notice.  Cutler  v.  Rathbone,  i 
and  served  as  in  an  ordinary  action.  Hill  (N.  Y.)  204. 

West  Pub.  Co.  %'.  Bottineau,  34  Minn.  2.  Swann  v,  Shemwell,  2  Harr.  &  G. 

239.  (Md.)  283.     See  also  Clinton  v.  King. 

flommons  Before  Order  of  Delivery.  —  In  (Supm.    Ct.)     3     How.     Pr.     (N.    Y.) 

Nebraska  the  summons  must  be  issued  55. 

before  the  order  of  delivery.     Pelham  8.  Bell  v.  Mecosta  Circuit  Judge,  26 

».  Edwards,  45  Kan.  547.  Mich.  414;  Ex  p,  Johnson,  7  Cow.  (N. 

Sammons  at  Babeeqnent  Term.  —  The  Y.)  424. 

sheriff  received  a  plaint  in  replevin,  on  4.  Kennedy  r.  Beck,    15    Kan.    555; 

which  he  delivered  the  property;  but  Yandle  r.    Kingsbury,    17    Kan.    iqs; 

omitted  to  summon  the  defendant,  till  West  Pub.  Co.  v,  Bottineau,  34  Minn. 

after  the   next  term.      The    common  239:    Cutler  v.    Rathbone,    i   Hill  (N. 

pleas  set  aside  the  summons  as  irregu-  Y.)204;  Finehout  z/.  Crain,4  Hill(N.  Y.) 

lar.     Ex  p.  Johnson,   7   Cow.   (N.  Y.)  537:  Leathers    v.  Morris.  101  N.  Car. 

424-  184. 

Time  of  Making    Objeotion.  —  Objec-  6.  Kennedy  v.  Beck,  15  Kan.  555. 

lion  to  failure  of  sheriff  to  serve  a  copy  6.  Cutler  v.  Rathbone,  i  Hill  (N.  V.) 

of  the  order  of  delivery  upon  defendant  204;  Finehout  v.  C rain,  4  Hill  (N.  V.) 

must  be  taken  before  trial;  afterwards  537. 
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the  right  property  or  if  it  describes  the  property  clearly  enough 
to  enable  the  officer  to  identify  it.* 

InraflloiMt  DtMription.  —  If  a  writ  fails  to  describe  the  property  at 
all,  or  contains  such  an  indefinite  description  that  it  cannot  be 
executed  with  reasonable  certainty,  it  will  be  quashed  on  objec- 
tion unless  amended.' 

1.  Chandler  v.  Smith,  34  Ark.  527;  II  was  held  that  the  descriptioft   was 

Hook  t/.  Fenner,  18  Colo.  283;  Brown  v.  sufficient  under  Mass.  Gen.  Scat.,  c.  143, 

Poland,  54  Conn.  315:  Magee  t/.  Sig-  §  11,  and  was  not  so  vague  and  indefi- 

ffcrson,  4  Blackf.  (Ind.)7o;  Wingaie  z'.  nite  as  10  be  bad  on  demurrer.     Litch- 

Smith,  20  Me.  287;  Pomerov  f.  Trim-  man  v.  Potter,  116  Mass.  371. 
per,  8  Allen  (Mass.)  3q8;  Gardner  v.        Stock  of  Goods  and  Books. —  Where  a 

Lane,  9  Allen  (.Mass.)  492;  Farwell  r.  writ  of  replevin  commanded  the  sheriff 

Fox,  iS   Mich.  166;    Paierson   v.  Par-  to  repleiry  all  the  "  goods,  stock,  and 

sell,  38  Mich.  607;  Kelso  v.  Saxton,  40  fixtures  in  store  at  Johnston,  at  a  place 

Mich.  666;    Elliott  v.   Hart,  45  Mich,  called  Dry  Brook,  occupied  by  said  L. 

234;  Humphreys/.  Uayn,  45Mich.  565;  [the  defendant],  of  the  value  of  eight 

Pingree  v,  Steere,  63  Mich.  204;  Proper  hundred  dollars,  and  books  of  account 

V.  Conkling,  67  Mich.  244;  Buckley  t/.  and  ei^idencc  of  indebtedness  showing 

Buckley,    9    Nev.    373;    Snedeker    v.  indebtedness  of  persons  to  said  L.,  of 

Qdick,  II  N.  J.  L.  179;  Ruch  v,  Mor-  the  value  of  fifty  dollars.**  it  was  held  on 

ris,  28  Pa.  St.  245;  State  v.  Welch,  37  demurrer  that  the  property  directed  to 

Wis.  196.  be  replevied  was  described  with  suffi- 

SuAolent    Certainty.  —  It    has    been  cient  particularity.     Waldron  v.  Leach, 

held  that  a  description  is  sufficient  if  9  R.  I.  588. 


the  officer  can  identify  the  goods  with 
outside  help.  Farwell  v.  Fox,  18  Mich. 
166;  Sexton  V.  McDowd,  38  Mich.  148. 

Dosoription  as  of  What  Time.  —  The 
property  must  be  described  as  it  was 
at  the  time  of  the  issuance  of  the  writ. 
Elliott  V.  Hart,  45  Mich.  234. 

The  property  replevied  must  be  de- 


Wheat.  —  A  writ  called  for  wheat 
of  the  "  Fultz "  variety,  and  proof 
showed  that  the  wheat  taken  was  of 
the  "  Clawson  '*  variety.  It  was  held 
that  where  the  writ  fully  identified  the 
wheat  as  that  grown  on  the  plaintiff's 
farm,  and  the  testimony  showed  that 
no  wheat  of  the  "  Fultz  "  variety  was 


scribed  as  it  existed  at  the  commence-  grown  on  the  plaintiff's  farm,  the  vari- 

ment  of  the  suit.     If  logs  be  fraud u-  ance    was    immaterial.       Wattles    v. 

lently  sawed  into  boards,  before  the  Dubois,  67  Mich.  313. 

suit   is  commenced,   the   writ  should  A  Slight  Error  in  (he  description  of 

describe  the  property  as  boards.     The  the  property  sued  for  does  not  render 

owner  cannot  describe  It  as  logs  and  the  writ  void,  if  the  same  can  still  be 

recover  boards.     Wingate  v.  Smith,  20  identified.     Nolty  v.  State,  17  Wis.  668. 

Me.  287.  2.  Parsell  v,  Genesee  Circuit  Judge, 

Where    a   Storehouse    and    the    Goods  39  Mich.  542;  Humphrey  v,  Bayn,  45 

Therein  were  in  possession  of  the  sheriff  Mich.  565;  Simmons  v.  Robinson,  toi 

by  virtue  of  an  attachment,  and  where  Mich.   240;    Evans    %».    Parks,    (Miss, 

the  attachment  defendant  instituted  an  1893)    13   So.    Rep.   240;    Snedeker  f. 

action  of  replevin,  and  in  the  writ  and  Quick,  11  N.  J.  L.  179;  Hogan  v.  Kel- 

petition  described  the  property  as  being  fum,  13  Tex.  306. 

*'  a  certain  storehouse,  warehouse,  and  Dosoription  of  Grain.  — "A  quantity 

the  goods  therein  contained,  being  the  of  corn  consisting  of  about  one  hundred 

store  in  Council  Bluffs,   *  *  *    known  bushels,  and  a  quantity  of  rye  consist- 

and   designated  as   the  store  of  your  ing  of  about  two  hundred  bushels,*'  is 


petitioner,"  It  was  held  that  the  de- 
scription was  sufficiently  certain.  Ells- 
worth V.  Henshall,  4  Greene  (Iowa)  417. 
Contents  of  Store.  —  A  writ  of  replevin 
commanded  the  officer  to  replevy  "  the 
goods  and  chattels  following,  viz.,  the 


not  a  sufficient  description  of  the  prop- 
erty to  maintain  replevin.  Stevens  v, 
Osman,  i  Mich.  92. 

Stacked  Wheat. —  A  judgment  in  re- 
plevin for  a  quantity  of  stacked  wheat, 
upon  which  plaintiff  had  a  lien  ddder 


contents  of  a  (grocery  store,"  describing  a  chattel  mortgage,  was  reversed  be- 
the  store  and  staling  the  person  by  cause  the  description  of  the  land  upon 
whom  the  goods  were  taken  and  held,     which  It  grew,  as  given  iti  the  writ  of 
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Siirare  of  Property  Hot  Bonrlbod.  —  Only  the  property  described  in 
the  writ  is  liable  to  seizure.^ 

DoMriptioa  in  Affidavit.  —  While  the  description  in  the  writ  and 
affidavit  are  usually  the  same,  the  former  being  taken  from  the 
latter,  still  in  a  case  where  a  separate  writ  and  affidavit  are  filed, 
it  is  insufficient  to  attach  the  affidavit  to  the  writ  with  no  further 
description.' 

6.  Alleging  Value.  —  It  is  not  necessary  in  some  jurisdictions  to 
allege  in  the  writ  the  value  of  the  goods  sought  to  be  replevied ;  * 
in  others  it  seems  that  it  is.* 

6.  Alias  and  Plnries  Writs.  —  If,  in  an  action  of  replevin,  the 
defendant  is  improperly  served  or  not  served  at  all,  an  alias  and 
if  need  be  a  pluries  writ  must  be  issued.' 

Partial  Seinre.  —  Where  only  a  part  of  the  property  is  taken 
under  the  original  writ,  an  alias  writ,  followed  by  a  pluries  if 
necessary,  may  issue  to  obtain  possession  of  the  residue.^ 

replevin,  differed  from  the  description  court  may  by  rule  prescribe,  and  a  writ 

as  given  in  the  chattel  mortgagee  of  rec-  which  does  not  state  the  value  of  the 

ord,  which  contained  nothing  showing  property,   but  which   is  drawn  in  ac- 

that    it    was    incorrect,       Coman     v,  cordance  with  the  form  prescribed  by 

Thompson,  43  Mich.  389.  a   rule  of  court,   is    sufficient.     West 

1.  Qoantity    of    Qra.  —  Chandler     v.  Pub.  Co.  r.  Bottineau,  34  Minn.  239. 

Smith,  34  Ark.  527.     On  a  writ  of  re'  4.  Briggs  v.  Wiswell,  56  N.  H  319; 

plevin  for  about  400  tons  of  bog  ore.  Gray  v.  Jones,  i  Head  (Tenn.)  542. 

the  sheriff  is  not  authorized  to  deliver  AUegation   in  Sommoni.  ^-  In    North 

to  the  plaintiff  720  tons.     Ii  seems  that  Carolina  it  is  necessary  under  the  stal- 

ihe  sheriff  would  have  been  justifiable  ute  to  allege  in  the  summons  the  value 

in    refusing    to    execute   a   writ  thus  of  the  property  in  question.     Leathers 

vaguely  describing  the  property.     De  v.  Morris,  loi  N.  Car.  184. 

Witt  I/.  Morris.  13  Wend.  (N.  Y.)  496.  6.  Pool     v.     Loomis,    5    Ark.     no; 

Property  in  Barrels.  —  If  a  writ  com-  O'Brien  v.  Haynes,  61  111.  494. 
manding  the  officer  to  replevy  a  certain  Ko  Fiat  VecMsary.  —  The  court  may 
number  of  barrels  of  mackerel  is  exe-  order  a  pluries  writ  in  an  action  of  re- 
cated  with  the  defendant's  assent,  by  plevin,  under  ths  statute,  or  the  plain- 
taking  two  half  barrels  for  a  barrel,  he  tiff  may,  in  a  proper  case,  cause  one  to 
cannot  afterwards  object.  Gardner  v,  issue  without  an  order  of  the  court. 
Lane,  9  Allen  (Mass.)  492.  Branch   v.    Branch,   6   Fla.   314.     See 

8,  Paterson  v,  Parsell,  38  Mich.  607.  also  Pool  %'.  Loomis,  5  Ark.  no. 

Variance  Between  Writ  and  Affidavit.  Alias  Writ  to  Another  Connty.  — -An 

—  If  the  right  properly  is  taken  on  the  alias  writ  may  issue  to  the  sheriff  of 

writ  and  there  is  no  chance  for  uncer-  another  county.     Hiles  v,  McFarland, 

tainty,  a  variance  between  the  descrip-  4  Chand.  (Wis.)  89 

tion  of  the  property  in   the   writ  and  For  Personal   flenrioe  Don«.  —  Where 

that  in  the  affidavit  is  not  a  jurisdic-  the  property  was  seized  on  the  original 

tional  defect,  but  such  variance  may  be  writ  but  personal  service  not   had,  the 

cured    by    amendment    if    necessary,  alias  writ  may  issue  by  order  of  court 

McCourt  V.  Bond,  64  Wis.  596.  for  that  purpose  alone  during  the  life- 

8.  Pomeroy    v.    Trimper,    8    Allen  time  of  the  original    writ.       Bell    v. 

(Mass.)  398;  Blake  z/.  Darling,  116  Mass.  Mecosta  Circuit  Judge,  26  Mich.  414. 

300;  Litchman  V.  Potter,  Z16  Mass.  371;  6.  Branch    v.    Branch,   6  Fla,    314; 

State  V.  Welch,  37  Wis.  196.  Maxon  v.  Perrott,  17  Mich.  332;  Snow 

Xinaesota    Statute. -- The    form    re-  v.  Roy,  22  Wend.  (N.  Y.)6o2;  Hiles  s^. 

quired     by     the     Minnesota     statute  McFarland,  4  Chand.  (Wis.)  89. 

includes  a  statement  of  the  value  of  the  Irregnlarity   of    Alias    Immaterial.  — 

property,  but  the  statute  provides  that  Where  part  onlv  of  the  property  was 

the  writ  may  be  in  any  form  that  the  taken   on  the   first  writ,  and  an  alias 
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7.  Objections  to  Writ  —  Xwt  Be  Made  Beuoiuibiy.  —  Objections  to 
the  writ  must  be  made  at  the  earliest  opportunity,  whether  by 
plea  or  motion  to  dismiss;  they  must  be  made  before  the  trial, 
afterwards  it  is  too  late.^ 

Objeetlons  WaiTed.  —  Where  there  are  any  defects  in  the  writ  or  its 
service,  and  the  defendant  appears,  goes  to  trial,  or  in  any  wise 
proceeds  with  the  cause,  without  taking  exception  to  such 
defects,  they  will  be  deemed  waived.' 

Abating  or  Qoasbing  tbe  Writ. — In  a  summary  proceeding  by  motion 
to  quash  a  writ  of  replevin  on  any  ground  the  showing  should  be 
clear  and  satisfactory  to  authorize  the  court  to  set  aside  its 
process.' 

Same  Writ  U  Different  Coimtiei.  —  Where  the  same  writ  is  used  in 

was  issued  for  the  remainder,  and  the  taking  on  the  writ  in  an  action  of  re- 

plaintiff  had  judgment,  it  was  held  to  plevin  is  illegal,  a  general  appearance 

be  immaterial  whether  the  alias  was  will  not  operate  as  a  wai<^er  of  such 

regular  or  not,  as  the  judgment  was  defect.     Castle  v.  Thomas,    i6   Minn, 

the  same  that  the  plaintiff  would  have  490. 

been  entitled  to  under  the  statute  had  8.  Gordon  r.  Burknell,  38  Iowa  438. 
no  alias  issued.  Maxon  v,  Perrott,  17.  Failure  to  Eetom  Value  of  Property.  *- 
Mich.  332.  The  failure  of  the  sheriff  to  return  the 
Capias  in  Withernam.  —  If  no  property  value  of  the  property  replevied,  as  re- 
is  found  in  executing  either  the  orig-  quired  by  section  3  of  the  Kentucky 
inal,  alias,  or  pluries  writ,  a  capias  in  Act  of  1830,  is  no  cause  for  quashing 
withernam  may  be  had  in  aid  of  them,  the  writ.  Fryer  v.  Fryer,  6  Dana 
if  not  abolished  by  statute.     But  if  the  (Ky.)  54. 

defendant,  before  the  return  of  the  Otgeotioni  to  Bond.  —  It  is  no  suffi- 
withernam,  appears  to  the  writ  of  re-  cient  ground  to  quash  a  writ  of  re- 
plevin and  offers  to  plead  non  cepit^  it  plevin,  because  the  oflScer  has  taken  a 
will  stay  the  withernam.  Swann  v,  bond  in  a  larger  sum  than  the  writ  di- 
Shemwell,  2  Har.  &  G.  (Md.)  283.  rected.     Clap  v.  Guild,  8  Mass.   153. 

1.  Baker  z/.  Daily,  6  Neb.  464;  Wilder  A  writ  of  replevin,  brought  as  an  ad- 
V.  Stafford,  30  Vt.  399.  versary  suit  under  Gen.  Stat.  Vt.,  c.  35, 

Oroands  of  Motion  to  Qoash.  —  Where  §  13,  was  dismissed  on  motion,  where 
there  is  no  intrinsic  defect  or  want  of  the  only  bond  gii*en  was  the  one  pre- 
form in  the  writ,  it  will  not  be  set  aside  scribed  for  replevin  of  goods  attached 
on  motion  to  quash.     Hunter  v.  Flagg,  and  replevied  by  the  defendant,  under 

1  Brev'.  (S   Car.)  451.  Gen.   Stat.,  c.  35,   §   8.     Campbell   r. 
After  Issue  Joined   it  is   too  late  to  Morey,  27  Vt.  575;   Thurber  v.  Rich- 
move  to  qaash  the  writ;  and  it  would  mond,  46  Vt.  395. 

seem  that  the  Act  of  Maryland,  which  Quashal  Before    Servioe.  —  The  court 

requires  two  sureties  in  replevin  bonds,  will  not  quash  the  writ,  before  service, 

is  directory  only,  and  that  the  writ  is  on   the  ground  that  it  was  issued  for 

not  void  if  there  be  only  one  surety,  goods   under  execution.       Shewell   v. 

Haller  v,  Beall,  2  Cranch  (C.  C.)  227.  Mackinley,  i  Miles  (Pa.)  54. 

2.  Gratres  v,  Shoefelt,  60  111.  462;  Parties  to  Motion.  —  The  court  will 
Kennedy  ?/.  Beck,  15  Kan.  555;  Carrz/.  not  summarily  quash  a  writ,  issued  for 
Huffman,  47  Kan.  188;  Pierce  v,  Reh-  goods  under  execution,  unless  the 
fuss,  35  Mich.  53:  Swann  v,  Shemwell,  officer  be  made  defendant.     Engli.sh  v, 

2  Har.  &  G.  (Md.)  283;  St.  Martin  Dalbrow,  i  Miles  (Pa.)  160.  See  Weed 
V.   Desnoyer,    i  Minn.   43;    McKee  v.    v.  Hill,  2  Miles  (Pa.)  122. 

Metraw,  31   Minn.  429;    Carraway  v.  Appeal.  —  In   Kansas   by   statute  an 

Wallace,  (Miss.  1895)   17  So.  Rep.  930;  order  of  the  District  Court  vacating:  a 

Vinnedge   v.    Nicholai,   28    Neo.    133;  writ,  or  order  of  delivery,  issued  in  an 

Clinton  p.   King,  (Supm.  Ct.)  3  How.  action  of  replevin,  is  immediately  re- 

Pr.  (N.  Y.)  55;  Tripp  v.  Howe,  45  Vt.  viewable  in  the   Supreme   Court,    the 

523;   KruLiger  ?'.  Pierce,  37  Wis.  269.  aggrieved  party  not  being  required  to 

Effect  of  General  Appearanoe.  —  If  ihe  await  the  final    determination  of  the 
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diflferent  counties  to  reclaim  the  plaintiff's  goods»  the  error,  to  be 
available,  must  be  shown  in  abatement.^ 

SffiMt  of  AlMtting  the  Writ.  —  A  dismissal  of  a  writ  of  replevin 
amounts  to  a  judgment  of  nonsuit,  entitling  the  defendant  to  a 
return  of  the  property.* 

8.  Amendment  of  Writ.  —  When  a  writ  of  replevin  is  defect- 
ive and  seasonable  application  is  made  for  amendment,  the  court 
should  on  proper  terms  grant  permission  to  amend  with  a  view 
to  substantial  justice  between  the  parties.* 

cause  in  the  District  Court.     Carr  v,  pressed,  not  quashed.     Strouse  v.  Mc- 

Huffman,  47  Kan.  188.    See  also  Ken-  Couch,  10  W.  N.  C.  (Pa.)  274. 

nedy  «/.  Beck,  15  Kan.  555.  Abatement    upon    Death    of   Party. — 

1.  Hall  V.  Giimore,  40  Me.  578.  Upon  the  death  of  the  defendant  the 
Maine.  —  Where  a  writ  is  brought  in  writ  abates  at  common  law.     Merriit 

a  right  court,  but  in  a  wrong  county,  v.  Lumbert,  8  Me.  128.     See  also  article 

and  the  defendant  undertakes  to  avail  Death. 

himself  of  the  objection  by  pleading  it  8.  Robeits  r.  Gee,  39  Fla.  531 ;  Sim- 

in  abatement,  and  his  plea  fails  on  de-  coke  v,  Frederick,   1  Ind.  54;   Mansir 

murrer   thereto,    for   want  of   proper  t/.  Crosby,  6  Gray  (Mass.)  334;  Parks 

form,  he  will  not  be  permitted  to  have  v.    Barkham,    I    Mich.    95;    Jewell   v. 

the  benefit  of  the  objection  upon  sub-  Lamoreaux,  30  Mich.  155;    Taylor  v. 

sequent  motion,  or  under  any  subse-  Buck,  100  Mich.    181;    Lewis  v,  Con- 

quent  pleadings,  although  the  objec-  nolly,  29  Neb.  222;   Briggs  v.  Wisweil, 

tion  might  have  been  a  defense  under  56  N.  H.  319;  Leathers  v.  Morris.  lo] 

the  general  issue,  as  well  as  in  abate-  N.  Car.  184;  McCourtt?.  Bond,  64  Wis. 

ment.     Cassidy  v.   Holbrook,  81  Me.  596.    And  see  in  general  article  Amend- 

589.  MENTS,  vol.  1,  p.  658  et  seq. 

Writs  Against  Konresident.  —  Succes-  A  writ  of  replevin  may  le  amended 
sive  writs,  w^ith  no  hope  of  service,  by  changing  the  name  of  the  county, 
cannot  be  used  to  force  the  appearance  where  the  taking  is  alleged  to  have  oc- 
of  a  nonresident,  and  where  a  writ  has  curred;  by  requiring  two  sureties  in- 
been  issued  eleven  months  without  a  stead  of  one;  or  by  inserting  or  charg- 
return.  it  will  be  quashed  on  motion,  ing  the  allegation  of  value.  Poyen  v. 
Lanahan  v.  Kent  Circuit  Judge,  106  McNeill,  10  Met.  (Mass.)  291;  Jaquts 
Mich.  685.  V.   Sanderson,    8    Cush.    (Mass.)    271; 

2.  Stall  I'.  Diamond,  37  Mich.  429;  Judson  v.  Adams,  8  Cush.  (Mass.)  556*. 
Humphrey  r.  Bayn,  45  Mich.  565;  Litchman  r.  Potter,  116  Mass.  371. 
Blandy  v.  Raguet,  14  Minn.  491 ;  Greely  If  both  partners  ought  to  have  joined 
V.  Currier,  39  Me.  $16;  Bettinson  v,  in  the  suit,  and  nonjoinder  of  one  had 
Lowery,  86  Me.  218;  Xenia  Twine,etc.,  been  pleaded  in  abatement,  the  court  in 
Co.  V.  Hooven,  etc.,  Co.,  25  Cine.  L.  its  discretion  could  have  allowed  the 
Bui.  ID,  II  Ohio  Dec.  (Reprint)  120.  writ  to  be  amended  by  joining  him  in 

In  Iowa,  quashing  the  writ  should  the  suit.     Garvin  v.  Paul,  47  N.  H.  158. 

not  have  the  effect  of  abating  the  suit.  A  writ  of  replevin  tested  at  one  teim 

Beard  v.  Smith,  9  Iowa  50;  Minott  v.  and  returnable  at   the  next  term    bui 

Vineyard,  II  Iowa  90.  one  (an  entire    term     intervening)    is 

No  Grayer  for  a  Betnm.  —  If  a  plea  in  voidable.     SembU^  it  may  be  amended, 

abatement  to  a  writ  of  replevin  con>  but  not  unless  the    defect   appear   to 

tains   no  prayer  for  a  return   of  the  have  arisen  from  mistake,  and  all  sus- 

property  replevied,  still  a  return  may  picion  be  removed  that  the  long  return 

be   ordered  on  a  written   suggestion,  day  was  a  trick  to  postpone  the  trial. 

that  the  property  was  attached  by  the  Cayward  v,  Doolittle,  6  Cow.  (N.  Y.) 

defendant,  as  an  officer,  and  that  he  is  602. 

still  responsible  for  its  safe  keeping.  An  omission  in  a  replevin  writ  of  the 

McArthur  v.  Lane,  15  Me.  245.  words  "  original  writ  *'  from  the  statu- 

Failure  to  Increase  Secturity.  —  If  an  tory  form,  "  provided  the  same  is  not 

order  for  additional    security    is  not  taken    upon    original    writ,"    etc.,    is 

complied  with,  the  writ  should  be  non-  fatally      defective      but      amendable. 
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9.  Service  —  a.  By  Whom  Made.  —  Those  who  are  authorized 
by  statute  to  serve  the  usual  processes  in  actions  at  law  are  the 
proper  parties  to  serve  the  writ  of  replevin.^ 

AssifltanM  in  Servloo.  :~  The  defendant  in  replevin  is  of  course  not 
bound  to  take  any  voluntary  or  affirmative  action  towards  assist- 
ing the  officer  in  the  service  of  the  writ.*  However,  the  plaintiff, 
or  some  one  in  his  behalf,  may  accompany  the  officer  and  point 
out  the  property  sought,  though  such  persons  must  use  care  in 
not  assuming  authority.' 

b.  Place  of  Service  —  in  what  county  serred.  —  Under  proper 
circumstances  and  statutory  authority  a  writ  of  replevin  may  be 
served  beyond  the  borders  of  the  district  or  county  where  it  was 
issued.* 

c.  Manner  of  Service.  —  Provision  is  made  in  the  statutes 
of  the  various  states  as  to  the  manner  of  executing  the  writ  of 
replevin.* 

Parker  v.  Palmer,  13  R.  I.  359;  Good-  his  anstver    by   what    officer    it    was 

ell  V,  Bates,  14  R.  I.  65.  made.    It  was  held  that  the  irregularity 

Florida  Statute. —  If  the  variance  be-  (if  any)  in  the  service  was  waived,  and 

tween  the  writ,  affidavit,  and  bond  is  the  court  had  jurisdiction.     Krueger  e^. 

material,  it  may  yel  be  amended  under  Pierce,  37  Wis.  269. 

Rev.  Stat.,  §  1723,   where   seasonable  2.  People   v.   Wiltshire,   9  111.  App. 

application   is   made  for  amendment,  374,  in  which  case  it  was  pointed  out 

Roberts  v.  Gee,  39  Fla.  531.  that  the  writ  commands  the  sheriff  to 

1.  See  the   statutes  of   the    various  take  the  property,  not  the  defendant  to 

states,   and    the    article    Service    op  deliver  it  to  the  officer;  Yott  v.  People, 

Process.  91  III.  11;  Horr  v.  People.  95  111.  169. 

By  Coroner.  —  A  writ  of  replevin  in  an  8.  Simpson  v.  Mercer,  144  Mass.  413; 

action  in  which  the  sheriff  was  party,  Farwell  v.  Fox,  18  Mich.  166;  Sexton 

was  delivered  to  and  executed  by  the  v.  McDowd,  38  Mich.  148. 

coroner,   although    addressed    to    the  4.  See   the   statutes  of   the   various 

sheriff.     A  motion  was  made  to  quash  states.     And  see  Turner  v,   Lilly,   56 

the  writ,  but  the  court  permitted  the  Miss.    576;     Miles    v.    McFarland,    4 

plaintiff   to   amend    the    writ   by   sub-  Chand.  (Wis.)  89. 

stituting:    the    word    "coroner"     for  Contract  Waiving  Prooew. —  It  makes 

•*  sheriff  "  in  the  address.     There  was  no  difference  whether  a  sheriff,  on  a 

held  to  be  no  error  in  this.     Simcoke  writ  of  replevin,  executed  it  outside 

V.  Frederick,  i  Ind.  54.  the   limits  of   his  own   county,  if  the 

By  Constable.  —  It   makes   no  differ-  contract  of  sale  permits  the  seller  to 

ence   whether   the   writ   is   served   by  recover  without  process.      Proctor  v, 

a  sheriff  or  constable,  if  it  is  properly  Tilton,  65  N.  H.  3. 

served.     Smith  v.  Eals,  81  Iowa  235.  Bemoval  of  Property  Pendente  Lite. -^ 

Under  a  statute  directing   writs  of  If  the  properly  is  detained  in  a  county 

replevin  to  be  addressed  to  the  sheriff  where  the  writ  is  returnable,  but  re- 

or  his  deputy,  it  was  held  that  service  moved  after  commencement  of  the  suit 

by  a  constable  was  void.     Ralston  z/.  to  another  county,    the   writ  may  be 

Stron/?,  Brayt.  (Vt.)  216,  served  in  the  latter  county.    Crosier  v. 

By  Deputy  Sheriff.  —  A   replevin   writ  Stillson,  67  Vt.  315. 

may   be  served    by    a    deputy   sheriff.  6.  Kelly-Goodfellow     Shoe    Co.     v. 

Douglass  7/.  Gardner,  63  Me.  462.  Todd,  5  Okla.  360;  Weinberg  v,  Con- 

Objeotione     Waived.  —  Defendant    in  over,  4  Wis.  803. 

replevin,   who   was    under-sheriff,  ap-  Beading  Writ  or  Delivering  Copy. — 

peared   generally   to   the    action    and  The  writ  of  replevin  is  executed  by 

went   to  trial  on   the  merits,   without  reading  it  to  the  defendant,  or  deliver- 

objecting  to  service   of   process    upon  ing  him  a  copy,  or  leaving  a  copy  at 

him  by  the  sheriff,  instead  of  by  a  con-  his    usual    place  of  abode.      Poof  v. 

stable,   otherwise  than    by  stating  in  Loomis,  5  Ark.  no. 
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Seliiiro  Qader  th«  Writ.  —  The  writ  is  the  officer's  authority  for 
the  seizure,  making  it  his  imperative  duty  to  take  the  goods 
described  therein  and  only  those.* 

If  the  Defendant  Seftuies  to  DeUver  the  Property  he  will   not  be  in  Con- 

Ddivery  of  Copy  to  Agent, -^  K  writ  of  writ  to  the  defendant.  Whether  the 
replevin  is  a  writ  of  summons,  not  at-  defendant  may  feel  disposed  to  deliver 
tachment«  and  service  upon  the  defend-  up  the  property  or  not  is  of  no  conse* 
ant  must  conform  to  the  provisions  of  quence  to  the  officer;  it  is  bis  impera- 
the  statute  as  to  the  service  of  writs  of  live  duty  to  seize  the  property  if  it  can 
summons.  Delivery  of  a  copy  to  the  be  found.  People  v.  Wiltshire,  9  111. 
agent  of  thedefendant,  the  latter  being  App.  374;  Yott  v.  People,  91  111.  11. 
out  of  the  state,  is  not  sufficient.  Before  Delivering  Copy  of  Writ,  — 
Gaffield  v,  Avery,  43  Vt.  668.  The  officer,  in  executing  a  writ  of  re- 
The  statutes  provide  that  the  sum-  plevin,  has  authority  to  take  into  his 
mons  shall  be  served  on  defendant  per-  possession  the  properly  therein  men- 
sonally,  or,  when  he  cannot  be  found,  tioned  before  delivering  a  copy  of  the 
by  leaving  a  copy  at  his  usual  place  of  order  to  the  person  charged  with  the 
abode  with  his  wife,  or  some  person^  unlawful  detainer  of  the  properly,  or 
of  proper  age.  Service  or  his  agent  or  leaving  the  copy  at  his  usual  place  of 
bailee  is  not  sufficient.  Abrams  v,  abode.  Slate  v.  Wilson,  24  Kan.  50. 
Jones,  4  Wis.  806.  Property  Not  Deecribed  in  Writ.  —  An 
Uncertified  Copy,  —  The  fact  that  the  order  of  delivery  directing  the  sheriff 
copy  of  the  writ  left  in  service  with  de-  to  replevy  bales  of  cotton  gives  him  no 
fendant  was  not  certified  is  not  fatal  authority  to  seize  seed  cotton.  Chand- 
where  no  harm  was  done  to  defendant,  ler  v.  Smith,  34  Ark.  527. 
Anderson  v.  Lane,  105  Mich.  89.  No  Authority  to  Take  Receipt.  —  The 
Delivery  of  Copy  Not  Jurisdictional, —  sheriff  is  not  authorized  lo  take  a  re- 
It  is  the  duty  of  an  officer  to  whom  an  ceipt  from  defendant  for  the  property 
order  of  delivery  is  directed,  to  serve  a  seized  under  the  writ,  and  leave  it  in 
copy  of  the  same  on  defendant,  and  if  the  defendant's  possession.  Such  a 
he  fails  to  do  so  he  will  be  liable  for  transaction  will  not  amount  to  a  trans- 
all  damages  which  the  defendant  may  fer  of  possession  from  defendant  to 
sustain  in  consequence  of  such  neg<*  plainiin.  Davis  v,  Bayliss,  51  Iowa 
lect.     But  the  failure  to  serve  such  a  435. 

copy  is  not  jurisdictional.     Aultman,  Arrest  of  Defendant. —  In  New  York, 

etc.,  Co.  V.  Steinan,  8  Neb.  109;  Baker  under  2  Rev.  Stat  439.  §  64,  432,  §  11, 

V.  Daily,  6  Neb.  464.  the  plaintiff  was  not  bound  to  accept 

Breaking   and     Entry.  —  While     the  part  of  the  property,  but  could  cause 

officer  has  the  right  to  enter  defend-  the  defendant  to  be  arrested.     Snow  v, 

ant's  house  in  search  of  goods,  he  has  Roy,  22  Wend.  (N.  Y.)  602;  Lowrey  v. 

DO  authority  to  break  an  outer  door  Mansfield,  (Supm.  Ct.  Spec.  T.)  3  How. 

of   a  dwelling    to    execute    the    writ.  Pr.  (N.  Y.)  88. 

Kneas  ^.  Fitler,  2  S.  &  R.  (Pa.)  263;  But   the  defendant  could  not  be  ar- 

Kelley  v.  Schuyler,  (R.  I.  1898)  39  Atl.  rested  where  a  part  of  the  property  had 

Rep.  893.  been  taken  upon  the  writ  and  accepted 

1.  People   V.   Wiltshire,  9   111.  App.  by  plaintiff;  there  must  be  an  election 

374;  Yott  V.  People,  91  111.  II;  Horr  z/.  of    remedies,    not    both.      Lowrey    v. 

People,  95   111.   169;    Acker  v.  Haute-  Mansfield,  (Supm.  Ct.  Spec.  T.)  3  How. 

mann,  27  Hun  (M.    Y.)  48;    Shaw    v,  Pr.  (N.  Y.)  88. 

Baldwin,  33  Vt.  447;  Russell  First  ImpriBonment  on  an  Exeontion  in  a  re- 
Nat.  Bank  v.  Knoll,  7  Kan.  App.  plevin  suit  does  not  fall  within  the  pro. 
352.  hibition  either  of  the  Constitution  (art. 
Seisnre  of  Property.  —  The  prime  ob-  6,  §  33),  or  the  non-imprisonment  act 
ject  of  an  action  of  replevin  is  to  put  of  1839  (2  Mich.  Comp.  Laws,  c.  166). 
the  plaintiff  in  possession  of  the  prop-  Fuller  v,  Bowker,  11  Mich.  204. 
erty;  and  when  a  writ  is  sued  out  and  Officer's  Inventory.  —  The  officer 
proper  bond  given,  it  is  the  first  duty  should  take  an  inventory  of  the  prop> 
of  the  officer  to  seize  the  property,  and  erty  replevied  and  an  invoice  of  iis 
then  read  the  writ  to  the  defendant  if  value,  and  a  receipt  from  the  plaintiff, 
he  can  be  found.  It  is  not  a  compli-  which  he  should  return  with  the  writ, 
ance  with  hU  duty  to  merely  read  the  People  v.  Coie,  85  111.  248. 
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tempt  of  court,  nor  has  the  court  authority  to  issue  an  order 
compelling  him  to  deliver  it,  where  the  return  of  the  officer 
shows  such  a  refusal ;  the  officer  himself  has  power  to  take  the 
property  under  the  writ.* 

Baasonable  Retention  of  Propertj  by  OAoer.  —  After  the  officer  has 
taken  the  property  into  his  possession  he  should  hold  it  for  a 
reasonable  time,  usually  three  days,  before  delivering  it,  so  that 
all  interested  parties  may  have  ample  opportunity  to  take  advan- 
tage of  their  respective  statutory  rights. • 

Property  Taken  from  Whom.  —  The  officer  is  not  empowered  to  take 
the  property  from  the  possession  of  any  person  except  the  one 
named  in  the  writ.* 

d.  Time  of  Service. — The  time  of  service  of  the  writ 
depends  upon  the  statutes  of  the  different  states,  which  are  not 
uniform,  but  the  writ  will  be  a  nullity  if  it  is  served  after  the 
return  day.^ 

e.  Appraisement.  —  For  the  purpose  of  fixing  the  amount  of 
the  bond  to  be  given  in  an  action  of  replevin,  the  property  seized 
must,  in  some  jurisdictions,  be  appraised  by  the  proper  disinter- 
ested party  or  parties,  under  oath,  and  it  is  the  duty  of  the  officer 
executing  the  writ  to  see  that  this  is  done;  but  if  the  parties 
agree  as  to  the  value  it  is  unnecessary  to  appoint  appraisers.* 

1.  Yott  V.  People,  qi  111.  ii;  Horr  v.  Searching  Property  of  Stranger.  —  An 
People,  95  111.  169.  officer  in   serving  a   writ  of   replevin 

Property  Taken  by  Defendant  Alter  Seii-  may  search  the  property  of  a  stranger 
nre.  —  Where   the    property   has    been  to  the  writ  on  the  latter*s  invitation, 
seized   and  delivered   to  the  plaintiff,  and  for  any  unlawful  injury  will  be 
and,  pending  the  action,  the  defendant  liable  only  for  actual  damages.     Bruce 
with   another  lakes  the  property  and  v.  Ulery,  79  Mo.  322. 
puts  it  beyond  the  reach  of  plainti£f,        4.  O'Brien  v,  Haynes,  61  111.  494. 
the  court  in  which  the  action  is  pend-        Maine.  —  A  ivrit  of  replevin,  return- 
ing has  power  to  enter  a  rule  requiring  able  before  a  justice  of  the  peace,  is  to 
them  to  restore  it  to  the  possession  of  be  **  duly  served  not  less  than  seven 
the   plaintiff  and   to   punish  as  for  a  nor  more  than  sixty  days  before  the 
contempt   if    they   disobey.     Knott  v,  day  therein  appointed  for  trial."     Lord 
People,  83  111,   532.     See   also  People  r.  Poor,  23  Me.  569. 
V.  Neill,  74  111.  68.  Oklahoma.  —  Summons    must    be 

2.  Graham  v.  Wells,  (Supm.  Ct.)  18  served  or  publication  first  made  within 
How.  Pr.  (N.  Y.)  376;  Welter  v.  Jacob-  sixty  days  from'  the  date  of  filing  peti- 
son,  7  N.  Dak.  32  tion.      Kelly-Goodfellow   Shoe   Co.   v, 

3.  Stale  V.  Jennings.  14  Ohio  St.  73.  Todd,  5  Okla.  360. 

Property  Detained  by  Stranger.  —  In  Senrice   After    Betom   Day.  —  Where 
case  the  property  is  claimed,  held,  and  service  of  the  writ  after  the  return  day 
apparently  owned  by  a  third  party,  and  is  set  aside,  it  operates  as  a  discontinu- 
hence   is   not  detained    by   defendant  ance.     Forbes  v.   Washtenaw    Circuit 
from   plaintiff,  or  so  situated  as  to  be  Judge,  23  Mich.  497. 
subject  to  surrender  by  defendant,  the  Senrioe  on  Snnday.  —  A   writ    of    re- 
process does  not  require  the  officer  to  plevin    conveys    no    authority    to    an 
seize  it;  and  if  he  proceeds  to  talre  it,  officer  to  take   property    on    Sunday, 
although  it  be  the  same  property  de-  Bryant  ».  State,  16  Neb.  651. 
scribed,  his  writ  will  not  protect  him  if  5.  Wolcotl  v.  Meid,  12  Met.  (Mass.) 
such    third    person    is    the    boria  Jide  516;    Dempster  Mill  Mfg.  Co.  v.  Hol- 
owner  and  bolder.     See  also  Welter  v.  drege  First   Nat.  Bank.  49  Neb.  321; 
Jacobson,  7  N.  Dak.  32;  Sexton  v,  Mc-  Miller  v.  Cushman,  38  Vt.  593. 
Dowd.  38  Mich.  148,  In   Williams  v,  McDonal,  4  Chand. 
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Delivery  of  Property  l>y  OAoer.  —  After  the  officer  has  retained  pos- 
session of  the  property  a  reasonable  time  to  enable  all  parties  to 
take  advantage  of  their  respective  statutory  rights,  he  should  then 
deliver  it  to  the  party  who  is  entitled  to  hold  it  until  the  trial.* 

10.  Eetnrn  of  Writ  —  a.  Before  Whom  Returnable. — 
A  writ  of  replevin  must  be  returned  only  to  the  court  from 
which  it  issued,  unless,  in  special  cases,  the  statute  permits  a 
return  to  another  court.' 

b.  Time  of  Return.  —The  time  of  the  return  of  the  writ 
differs  in  the  various  states  according  to  the  statutory  provisions 
of  each  state.' 

c.  Requisites  of  Return  — what  Property  Taken.  —  The  return 

on  a  writ  of  replevin  should  state  precisely  what  property  was 
taken,**  and  where  none  was  taken  the  only  return  that  can  be 

(Wis.)  65,  it  was  held  under  a  territo-  may  be  issued  by  the  clerk  of  the  court 

rial  statute  that  property  taken  under  in  one  county,  returnable  in  another, 

a  justice's  writ  of  replevin    must  be  Judson  v.  Adams,  8  Cush.  (Mass.)  556. 

appraised  by  one  or  more  credible  dis-  8.  In  Colorado  the  return  of  a  writ  of 

interested  parties,  and  that  the  word  replevin  against  a  corporation  in  seven 

"  jury  "  in  a  subsequent  section  of  (he  days  does  not  render  it  void.  Duffield  v, 

statute  referred  to  such  appraisers.  Denver,  etc.,  R.  Co.,  5  Colo.  App.  25. 

Variance  Between  Writ  and  Appraisal.  In  Kebraaka,  under  Gen.  Stat.  265, 
—  A  variance  between  the  writ  and  §  9,  the  summons,  in  all  cases  of  re- 
appraisal is  not  fatal  to  the  suit,  plev^in  in  county  courts,  must  be  re- 
Pomeroy  v,  Trimper,  8  Allen  (Mass.)  turnable  in  not  more  than  twentv  days 
398.  in  which  it  was  held  immaterial  from  its  date.  Roggencamp  v,  Moore, 
that  the  writ  described   the   property  9  Neb.  105. 

as  a  heifer  and  the  appraisal  described  In  Wieeoniin,  under  Rev.  Stat.  1849, 

it    as    a    cow.      See    also    Mansir   v.  it  was   held   that  the  writ  should   be 

Crosby,  6  Cray  (Mass.)  334.  returned  immediately  after  the  service 

No  Appraisement  —  Motion    to   Quash  thereof.     Hutchinson   v.  McClelian,  2 

Writ.  —  The   failure  of   the   officer  to  Wis.  17. 

select  appraisers,  or  their  failure  to  dis-  Justices'  writs  of  replevin  must  be 

charge  their  duty,  are  not  grounds  for  made  returnable  on  the  third  day  after 

quashing  the  writ  of  replevin.     Parlin  issuance,  not  counting  Sunday.     Lowe 

V.  Austin,  3    Colo.  337;  Robinson   v.  v.  Stringham,  14  Wis.  222. 

Austin,  3  Colo.  376;  Wyatt  V.  Freeman.  Sunday.  —  The    objection    in    a     re- 

4  Colo.  15.  plevin  suit  that  the  return  day  of  the 

The  Appraisers  Must  Be  Sworn,  and  un-  writ  was  Sunday  is  held  to  be  waived 

less  the  officer's  return  shows  that  they  by  the  defendant  appearing,  pleading 

were,  it  will  not  be  evidence  of  the  ap-  to  the  merits,  and  going  to  trial  wiih- 

praised    value.     Watkins    v.    Page,   2  out  objection.     Pierce  v.  Rehfuss,  35 

Wis.  92.  Mich.  53. 

1.  Welter  v.  Jacobson,  7  N.  Dak.  32.  Intervention  of  Term. —  If  a  term  in- 
A  l^ymbolical  Delivery  is  not  sufficient  tervene  between  the  teste  and  the  re- 

unless  acceptable  to  the  party  entitled  turn  of  the  writ,  it  is  voidable.  Cay  ward 

to  actual  delivery.     Hayes  v.  Lusby,  5  v.  Doolittle,  6  Cow.  (N.  Y.)  602. 

Har.  &  J.  (Md.)485.  4.  Maine.  —  Where,     by    a    replevin 

2.  A  writ  of  replevin  issued  by  a  jus-  writ,  the  officer  was  commanded  to  re- 
tice  of  the  peace,  returnable  before  a  plevy  eleven  different  parcels  of  wood, 
justice  of  another  district  in  which  the  situated  in  various  towns  mentioned, 
properly  is  held  by  defendant,  confers  along  the  line  of  a  railroad,  with  the 
no  jurisdiction  on  the  magistrate  be-  number  of  cords  in  each  parcel  dis- 
fore  whom  it  is  returned.  Code  of  tinctly  stated,  and  the  officer  returned 
1880.  g  2634.  Richardson  v.  Davis,  59  thereon  that  he  had  **  replevied  all  the 
Miss.  15.  wood    at    the    various    places    within 

In  Massaohnsetts  a  writ  of    replevin  .  mentioned,*' it  was  held  that  the  returQ 
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wade  is  "  clogata/*  * 

s«nriM  of  Copj.  —  The  return  must  show  that  a  true  cof^  of  the 
writ  was  left  with  the  defendant  or  with  some  one  for  him,  as  the 
statute  may  direct,  and  in  the  latter  case  it  should  state  that 
the  defendant  was  not  found.' 

Fzoper  Bond.  —  In  his  return  the  officer  must  show  that  the 
proper  bond  was  taken,  giving  the  names  and  addresses  of 
the  sureties,* 

AppolBtmant  «f  Appraiifrt.  —  The  return  must  state  that  appraisers 
were  appointed  and  sworn,  giving  their  names,  but  need  not  state 
that  they  were  "  disinterested  and  discreet."  * 

ivTantovy.  —  Together  with  the  writ  the  officer  should  return  an 
inventory  and  an  invoice  of  the  property  and  a  receipt  from  the 
plaintiff,  if  he  delivers  the  property  to  the  latter.* 

was  indefinite  and  uncertain  as  to  the  his   usual   place   of  abode  with  some 

quantity  of  wood  replevied.     Miller  v.  while  person  of  his  family  over  fifieea 

Moses,  56  Me.  128.  years  of  age.     It  must  also  set  forth 

A  Variaxioe  Between  the  Writ  and  Cer-  with  certainty  the  contents  of  the  no- 
tifloate  of  levy  is  immaterial,  where  the  lice  required  to  be  delivered  to  or  left 
identity  of  the  property  is  established  for  him,  and  state  that  it  was  signed 
by  parol  evidence.  Elliott  v.  Hart,  45  by  himself.  But  no  defect  in  the  re- 
Mich.  234,  in  which  case  replevin  was  turn  will  be  ground  for  dismissing  the 
brought  for  a  building  that  had  been  suit  on  motion.  Pool  v,  Loomis,  5 
sold  on  execution.     The  writ  described  Ark.  no. 

it  as  on  lot  7  of  block  6,  while  the  cer  A  return  of  service  upon  defendant 

tificate  of  levy  and  notice  of  sale  re-  **  by  delivering  a  certified  copy  of  said 

ferred  to  it  on  lot  8.     The  court  held  writ  to  his  wife  personally,"  it  not  ap- 

that   the  variance  would   not  exclude  pearing   that  defendant  could  not  be 

evidence  of  the  proceedings  on  execu-  found,  or  that  the  service  was  at  his 

tion,    and    that    parol    evidence    was  dwelling,  is  bad.     Wheeler  f.  Wilkins, 

admissible    to    identify    the    property  19  Mich.  78. 

actually  taken.  8.  Pool  v.  Loomis,  5  Ark.  no;  Piraai 

1.  Swann  v,  Shemwell,  2  Har.  &  G.  v.  Harden,  5  Ark.  81. 

(Md.)  283.  Soffioient  Showing  as  to  Bond.  —  A  re- 

Kiaiissippi  Statnte.  —  The  Code,  turn  stating  that  the  officer'*  replevied'* 
§  2619,  provides  that  *'  if  the  return  of  the  propeity,  had  it  appraised,  took  a 
the  officer  on  the  writ  shall  show  a  proper  bond,  and  delivered  the  prop- 
failure  to  take  the  goods  and  chattels,  erty  to  the  plaintiff,  sufficiently  shows 
but  that  the  defendant  has  been  sum-  that  the  bond  was  taken  between  the 
moned,"  plaintiff  may  elect  to  proceed  taking  and  the  delivery  of  the  property 
to  recover  the  goods.  A  sheriff's  re-  — the  word  "replevied*'  not  being 
turn  which  states  that  he  served  the  used  in  its  strict  technical  sense. 
writ  by  leaving  a  true  copy  wiih  the  Miller  t/.  Cushman,  38  Vt.  593. 
defendant,  is  not  sufficient  to  authorize  4.  Miller  v,  Cushman,  38  Vt.  593; 
an  election  to  proceed  with  the  action  Bent  v.  Bent,  43  Vt.  42;  Watkios  v. 
for  recovery,  since  it  does  not  show  a  Page,  2  Wis.  92. 

failure  to  take  the  goods.     It  is  only  Aj^intment  of  AppraiBors.  —  It  is  un- 

where  the  defendant  secretes  himself  necessary  for  the  return  to  show  that 

or  refuses  on  demand  of  the  officer  to  the   defendant  was  requested  or  had 

deliver  the  goods  that  the  statute  ap-  notice  to  appoint  an  appraiser,  or  that 

plies.     Me)er  t/.  Mosler,  64  Miss.  610.  the   parties   did   not  agree   as   to   the 

%,  Meyer  v.    Mosler,   64  Miss.   610;  value;  but  if  the  parties  do  agree  as  to 

Bent  V.  Bent,  43  Vt.  42.  the  value  of  the  property,  it  is  unneces- 

Beading  Writ  or  DeUyering  Copy.  —  sary   to  appoint  appraisers,   and    the 
The  return  to  the  writ  is  defective  if  it  officer  should  state  that  fact  in  his  re- 
does not  show  an  execution  of  the  writ  turn.     Wolcottv.  Mead,  12  Met.  (Mass.) 
by  reading  it  to  the  defendant  or  dellv-  516. 
ering  him  a  copy,  or  leaving  a  copy  at  5.  People  v.  Core,  85  111.  248. 
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AaMsAment  oC  Botnrn.  —  The  return  to  a  writ  of  replevin  may  be 
amended  on  due  notice  and  proper  showing,  but  if  not  amended 
is  conclusive  as  made.^ 

Yin.  Deglabatiov  OB  COKPLAIHT  —  1.  In  General.  --In  some 
of  the  states  the  declaration  is  called  the  complaint  or  petition, 
but  this  makes  no  difference  in  the  principles  of  law  governing 
the  action.* 

Complainu  nnder  tbo  Code.  —  In  an  action  in  the  nature  of  replevin 
under  the  code,  the  complaint  may  be  in  the  form  of  the  old 
declaration  in  replevin  in  the  detinet.^ 

Commoncement  of  the  Ikotion.  —  In  courts  other  than  justices'  courts 
an  action  of  replevin  is  not  commenced  merely  by  filing  the 
statutory  affidavit  for  delivery,  but  a  proper  and  sufficient  decla- 
ration or  complaint  must  also  be  filed,  else  the  action  will  be 
dismissed.* 

Honoomplianee  with  Statute  —  Qnashing  In  Kidiigan  the  forms  prescribed  by 

Writ.  —  Tbs  failure  of  the  sheriff  to  re-  statute  for  actions  of  replevin  are  appli- 

tarn  the  value  of  the  property  replev-  cable  alike  to  justices' courts  and  courts 

ied,  as   required   by  section   3  of   the  of  record.     Elliott  v.  Whitmore,  5  Mich. 

Kentucky  Act  of  1830,  in  no  cause  for  532. 

quashing  the  writ.     Fryer  z/.  Fryer,  6  In  Justices*  Courts.  —  Before  a  justice 

Dana  (Ky.)  54.  of  the  peace  the  pleadings  in  an  action 

Clerk's  Ihi]^.  —  It  is  the  duty  of  the  of  replevin   may  be    oral.    Smith    v. 

clerk  to  enter  the  defendant's  appear  Dodge,  37  Mich.  354.     See  also  article 

ance  on  the  writ  being  returned  **  sum-  Justices  of  the  Peace,  vol.  12,  p.  664. 

moned.'*     Kesler  v.  Haynes,  6  Wend.  4.  Hoisington  z/.  Armstrong,  22  Kan. 

(N.  Y.)  547.  no;  F.  G.  Oxley  Slave  Co.  v.  Whitson, 

1.  Green    v,   Kindy,  43   Mich.   279:  34  Mo.  App.  624. 

Bent  V.  Bent,  43  Vt.  42.  ICanner  of  Commencing  Beplevin.  —  In 

Correction  of  JLppraiser*i  Certificate. —  Amos  v.  Sinnott,  5  IlL  447,  Young,  J.. 

A  return  to  a  writ  of  replevin  may  be  said:    *'  The  mode  of  instituting  a  writ 

amended  by  correcting  the  sum  named  in  replevin,  under  our  statute,  is,  first, 

in  the  appraiser's   certificate.      Ham-  for  the  plaintiff  to  make  oath,  usually 

mond  V.  Eaton,  15  Gray  (Mass  )  x66.  in  the  form  of  an  affidavit,  of  the  na« 

Befnsal  to  Amend  Betom.  —  If  a  writ  ture  of  his  complaint  against  the  de* 

of  replevin  be  not  properly  executed  fendant;    secondly,   for    the    clerk   to 

the  clerk   can  issue  an  alias  wi:hout  issue  a  writ  of  replevin,  directed  to  the 

any  order  of  court.     Nor  can  the  court  sheriff  of  the  county,  which  is  made  up 

dismiss  plaintiff's  case  on  account  of  a  of  the  plaint  and  summons  mentioned 

defect  in   the  return,  because  plaintiff  in  the  second  section  of  the  replevin 

'*  refuses  or  omits  "  to  amend  the  re-  Act  of  1827,  by  setting  out  the  sub- 

turn.     Pool  V.  Loomis,  5  Ark.  no.  stance  of  the  affidavit,  by  way  of  plaint 

Withdrawal     of     Betnrn  —  Additional  or  complaint,  in  the  commencement  of 

Seisnre.  —  If  an  officer  succeeds  in  tak-  the  writ,  and  then  by  concluding  with 

ing  only  a  portion  of  the  property  de-  a  sum^'iions  to  the  defendant,  etc.;  and 

scribed  in  the  writ,  and  then  makes  a  thirdly,  by  the  filingof  the  declaration." 

premature   return  without   giving  his  Lack  of  Declaration  at  First  Term  Not 

reasons  for  failure  to  seize  the  balance,  Fatal.  —  The  want  of  a  declaration  at 

it  is  perfectly  proper  to  permit  a  with-  the  first  term  is  not  ground,  under  the 

drawal  of  the  return  for  the  purpose  of  statute,  for  dismissing   the  action;    it 

further  service  and  seizure.     National  may    properly    be    continued    at    the 

Bank  of   Commerce   v.   Fceney,  9  S.  plaintiff's  cosis.     Amos  v.   Sinnott,  5 

Dak.  550.  111.  447. 

2.  Stickney  v.  Smith,  5  Minn.  486;  Declaration  Is  Divisible.  —  A  declara- 
Adams  v.  Corriston,  7  Minn.  456.  tion  in   replevin  for  the  recovery  of  a 

8.  Hunter    v.    Hudson    River    Iron,     chattel  and  for  damages  for  the  wrong- 
etc,  Co.,  20  Barb.  (N.  Y.)  493.  ful  detention  and  taking  is  di^^isible; 
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Affidavit  No  Part  of  Plaadingi.  —  In  courts  other  than  justices' 
courts  the  affidavit  is  considered  no  part  of  the  pleadings,  nor 
will  the  facts  contained  therein  become  issues  in  the  cause  unless 
they  are  again  set  forth  in  the  pleadings.* 

Amended  AffidaTit.  —  Where  it  is  necessary  to  file  a  petition,  as 
well  as  an  affidavit,  the  latter,  in  the  absence  of  the  former,  can- 
not be  so  amended  as  to  take  its  place.* 

Ineorperating  Affidavit  ia  Complaint.  —  While  a  complaint  in  replevin 
must  be  sufficient  in  itself  without  referring  to  the  affidavit,  yet 
it  is  proper  to  incorporate  the  affidavit  in  the  complaint.* 

Correepondence  Between  Complaint  and  AiBdavit.  —  There  must  be  a  sub- 
stantial though  not  technical  correspondence  between  the  com- 
plaint and  affidavit  in  replevin.* 

and  hence  a  demurrer  to  the  whole  will  has  been  overruled.  Elmore  v.  Gar- 
be  overruled,  if  it  is  sufficient,  so  far  as  vey,  4  Wis.  152. 

it  relates  to  the  recovery  of  the  chattel,  Time  of  Filing  Diedaimer.  —  It  is  dis 

although  defective  in  reference  to  dam-  cretionary  with  the  court  when  a  dis 

ages   claimed.     Newell  v.   Newell,  34  claimer     may    be    filed.      Sander    v 

Miss.  3S5.  Goldsmith,  41  Conn.  580. 

Time  of  Filing  Deolaration. —  In  Wil-  1.  Crawford  v.  Furlong,  21  Kan.  698 

son  V.  Williams,  18  Wend.  (N.  Y).  581,  Hoisington  v.  Armstrong,  22  Kan.  no 

it  was  held  that  before  the  plaintiff  can  Bepeating  AUegationi  of  the  Affidavit 

regularly  file  his  declaration  the  writ  — The   petition   need   not  contain  all 

must  be  returned  with  the  names  of  the  the  allegations  of  fact  which  the  stat 

sureties  annexed.  ute  requires  to  be  set  out  in  the  affi 

Lapse  of  a    Year  Without  Declaring,  davit.     Bosse  v,  Thomas,  3   Mo.  App 

—  Where  a  year  elapsed  after  the  re-  472. 

turn  of  a  writ  of  replevin,  under  which  In  a  Jnfltioe*B  Ck>nrt  the  affidavit  in  re 

three-fourths  of  the  property  was  de-  plevin   may  serve  the  double  function 

livered,  and  nothing  else  was  done  by  of  an  afidavit  and  complaint.     Hawes 

the  plaintiff  except  to  sue  out  alias  and  v.  Robinson,  44  Ark.  308;    Hanner  v, 

pluries  writs,  which  were  not  enforced,  Bailey,  30  Ark.  681;  Eddy  v.  Beal,  34 

it  was  held  that  third  persons  standing  Ind.    159;     Garland   v.    Bartels,    2   N. 

in  the  relation  of  assignees  to  the  de-  Mex.  i. 

fendants   might    rule    the   plaintiff   to  2.  F.  G.  Oxley  Stave  Co.  v,  Whitson, 

declare   and    proceed    to   judgment  of  34  Mo.  App.  624. 

non  prosequitur^  although  special    bail  8.  Loomis    v.    Youle,    i    Minn.    175; 

had  not  been  filed.     Snow  v.  Roy,  22  Hudelson  v.  Tobias  First  Nat.  Bank, 

Wend.  (N.  Y.)  602.  51  Neb.  557;  Turpie  v,  Fagg,  124  Ind. 

After  the  Betnm  of  the  Writ  —  Illitwis,  476. 

—  Failure  to  file  the  declaration  at  the  Amendment  of  Affidavit.  —  Where  a 
first  term  is  not  fatal  to  the  cause,  since  petition  is  wanting  it  is  not  proper  to 
it  may  be  continued  at  plaintiff's  costs,  amend  the  affidavit  with  a  view  to  sup- 
Amos  V,  Sinnoti,  5  111.  440.  plying  such  defect.     F.  G.  Oxley  Stave 

Wisconsin,  —  The  declaration   must,  Co.  v.  Whitson,  34  Mo.  App.  624. 

under  Rev.  Stat.  1849,  be  ^^^^  within  Ck>mplaint  Without  Formal  Affidavit. — 

ten  days  after  return  of  the  writ,  and  A  verified  complaint  possessing  all  the 

a  copy  be  served  on  the  defendant,  his  statutory  requisites  of  an  affidavit  dis- 

agent    or    attorney,    and    the    record  penses  with  the  necessity  of  a  separate 

should  show  these  facts.     Hutchinson  affidavit.     Hanner  v.  Bailey,  30  Ark. 

V.   McClellan,   2   Wis.    17;    Elmore   v,  681;    Minchrod   v,   Windoes,   2q    Ind. 

Garvey,  4  Wis.  152.  288;  Cox  7/.  Albert,  78  Ind.  241;  Louis- 

The   irregularity    of  not   filing   and  ville,  etc.,  R.  Co.  v,   Payne,   103  Ind. 

serving  the  declaration  within  ten  days  183;  Turpie  v.  Fagg,  124  Ind.  476. 

after    the    return   of   the   writ   is    not  4.  Waters  v.  Reuber,  16  Neb.  99. 

waived  by  pleading  and  going  to  trial.  Improper  Variance.  —  If  the  affidavit 

after  a  motion  to  dismiss  for  that  cause  set  out  a  wrongful  detention,  it  will  be 

532  Volume  XVIII, 


Deolaration  or  Complaint.  RliPLE  VlN,  In  General. 

Correspondence  Between  Declaration  and  Writ.  — ^  The  declaration  must 
conform  to  the  writ,  so  that  the  plaintiff  cannot  declare  for  a 
wrongful  detention  alone  where  the  writ  is  for  both  the  taking 
and  unjust  detention.* 

negativing  Exceptions.  —  The  plaintiff  need  not  allege  that  the 
action  is  not  within  the  exceptions  prohibited  by  statute.® 

Presumption  in  Favor  of  Declaration.  —  If  a  declaration  presents  a 
good  cause  of  action,  though  imperfectly,  every  reasonable  pre- 
sumption will  be  made  in  its  favor  and  it  will  not  be  demurrable.' 

Bill  of  Particulars.  —  The  necessity  for  filing  a  bill  of  particulars 
in  an  action  of  replevin  is  generally  regulated  by  the  statutes  of 
the  different  states,  but  in  some  states  no  such  bill  need  be  filed 
before  a  justice  of  the  peace,  nor  in  replevin  commenced  in  the 
county  court  when  the  value  of  the  property  is  within  the  juris- 
diction of  a  justice  of  the  peace.* 

Snrplnsage.  —  An  allegation  by  the  plaintiff  of  matter  not  mate- 
rial to  the  cause  will  be  rejected  as  surplusage.* 

improper  to  allege  in  the  declaration  from    the  plaintiff   with    his    consent, 

both  a  wrongful  taking  and  a  wrongful  Odom  v.  Trantham,  8i  Ga.  713. 

detention,    for     the     damages     which  8.  Wadley  v,    Harris,   25    Ark.    36; 

might  be  recovered  are  liable  to  be  in-  Ladson  v.  Moslowitz,  45  S.   Car.  388; 

creased  by  circumstances  of  aggrava-  Brookman  v.  State  Ins.  Co.,  15  Wash, 

tion    attending    a     wrongful     taking.  29;  Johnston  a*.  Holmes,  32  S.  Car. 434. 

Newell  V.  Newell,  34  Miss.  385.  Cross-Bepleyin.  —  A  second  suit  in  re- 

Ko  Departure. —  In   the   affidavit  for  plevin,  brought  by  the  defendant  in  the 

replevin  and  original  petition  the  prop-  first,  jointly  with  his  partner,  against 

crly  was  described  as  "  seven  head  of  the  bailors  of  the  plain tif?  in  the  first, 

horses,"  matked  by  certain  brands  set  is  held  to  be  a  cross- replevin.     Beers 

out.     In    the   amended   petition,    with  v.  Wuerpul,  24  Ark.  272. 

other  descriptive  terms,  three  were  de-  4.  Coombs  v.  Btenklander,  29  Neb. 

scribed  as*'  three  mares."  setting  out  586;    Hill  v.  Wilkinson,  25   Neb.  103; 

the  brand   as   in    the   original;    three  Sanderson   v.    Pullman,    11   Cine.    L. 

others  as  '*  three  horses,"  setting  out  Bui.  145,  9  Ohio  Dec.  (Reprint)  175. 

the  brands  as  in  the  original;    and  one  Affidavit  as  a  Bill  of  Fartieolan.  —  In 

as  **  one   colt,"   also  setting  out   the  Starr  v.  Hinshaw,  23  Kan.  532.  Valen- 

brand  iheieon.     This  was  held  to  be  tine,  J.,  said:    *' The  affidavit  contains 

no  departure.      Nollkamper  v.  Wyatt,  everything    that    Is   necessary    to    be 

27  Neb.  565.  stated    in   a  bill   of   particulars;    and 

In  Hew  York  it  is  not  necessary  that  while  a  plaintiff  in  a  replevin  suit  in  a 

the  complaint  should  correspond  with  justice's  court  might  very  properly  file 

the  affidavit  furnished  to  the  sheriff,  as  an  additional  paper  as  a  bill  of  particu- 

to   ihe   number  and  value  of  the  arti-  lars,  yet  if  he  chooses  to  use  his  affi- 

cles.     Kerrigan   v.    Ray,    (Supm.   Ct.  davit  as  such,  and  the  court  permits 

Spec.  T.)  10  How.  Pr.  (N.  Y.)  213.  him  to  do  so,  we  do  not  ihink  that  any 

1.  Nichols  r.  Nichols,  10  Wend.  (N.  material  error  is  committed.  The  stat- 
Y.)  629.  utes  do  not  require  that  any  additional 

Objection   Waived.  —  Objection    to    a  paper  be  filed  as  a  bill  of  particulars  in 

variance    between    the   description   of  a  justice's  court." 

property  as  made  in  the  complaint  and  But  in  Casterline  v.  Day,  26  Kan. 

writ    iR    offered    too    late   after    plea.  306   it  was  held  that  an  affidavit  was 

Reedj^r  v.  Moore.  95  Mich.  594.  insufficient  as  a  bill  of  particulars,  if 

2.  Hoffman  v.  Markham,  88  Hun  (N.  duly  challenged.  In  his  case  the 
Y,)  iS.  court  ciUd  Starr  v,  Hinshaw,  23  Kan. 

Alleging  Disappearance  Without  Plain-  532,  but  the  court  must  have  depended 

tiff's  Consent.  —  In  one  jurisdiction  it  is  upon  an  incorrect  syllabus, 

made    necessary    liy    statute    to  allege  6.  Conner  v.  Bludworth,  54  Cal.  635; 

that   the   property  did   not    disappear  Watson  v.  Watson,  9  Conn.  146. 
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%,  Joinder  of  Countt  and  Causes  —  Pioprioty  of  Joiador.  —  In  replevin 
two  counts  cannot  properly  be  joined.*  However,  it  has  been 
held  that  a  demand  for  posses3ion  of  the  property  and  for  a 
judgment  for  the  debt  secured  may  be  joined  in  an  action  of 
claim  and  delivery  under  a  chattel  mortgage.* 

Adding  a  Coont  in  Trover. —  Where  only  a  portion  of  the  property 
claimed  in  replevin  is  found  and  personal  service  has  been 
attained,  the  plaintiff  may  add  a  count  in  trover.* 

3.  Essential  Allegations  —  a.  Description  of  Pkoperty  —  Doo- 

laration  May  Include  What  Property.  —  The  plaintiff  in  replevin  may 
include  in  his  declaration  articles  omitted  in  his  summons,  but 
not  such  property  as  was  not  taken  under  the  writ.* 

Bei^nisiUB  and  Snffioienoy  of  Description.  —  What  will  constitute  a  suffi- 
cient description  of  the   property  in    a   complaint    in    replevin 

AUeg^ing  Place  of  Taking.  —  An  alle-  dered  two  separate  judgments  against 

garion  in  the  complaint  of  the  place  both   trustees   for    different    amounts, 

where  the  property  was  talcen,  in  an  It  was  held  that  these  double  verdicts 

action  to  recover  possession  of  personal  being  rendered  upon  but  one  declara- 

properiy,  is  surplusage.     Lay  v.  Nev^  tion,  with  but  one  plea,  were  void;  that 

ille,  25  Cal.  54.5.  there   should    have    been   either    two 

Averment  of  Date  of  Judgment.  —An  declarations  or  but  one  judgment,  and 

averment  of  the  date  of  the  judgment  that  this   error   was    not   cured   after 

is  not  necessary  and  may  be  rejected  verdict    by   the    statutes   of    jeofails, 

as  surplusage,    where  there  are  aver-  Williams  z^.  Devine,  52  Miss.  T39. 

ments  equivalent  to  an  averment  that  2.  Kiger   v.    Harmon,    113   N.   Car. 

the  execution  was  in  full  force  at  the  406. 

time  of  the  levy.      Lammers  v.  Meyer,  Joinder  of  Connte  in  Oepit  and  Detinet. 

59  111.  214.  —  If  counts  in  the  cepit  and  detimt  are 

1.  Keller  v.  Boatman,  49   Ind.  104;  joined,  the  plaintiff  must  file  two  afli- 

Hart  V,  Fitzgerald,  2  Mass.  509,  note;  davits  corresponding  with  the  counts, 

Corbin   v,    Bouve,  i  Cine.  Super.   Ct.  or  one  embracing  both.     Cox  v.  Grace, 

259;    Wegner    v.    Second    Ward   Sav.  10  Ark.  86. 

Bank,  76  Wis.  242.  Eleotion. —  Where  a    party  has    his 

Separate  Snits  for  Separate  Property.  —  choice  to  bring  the  common-law  action 

Where  separate  articles  of  goods  are  in  in  the  cepit  or  the  statutory  action  in 

possession  of  different  persons,  a  sepa>  the  dethift^  and  elects  the   former,  he 

rate  suit   should    be    brought  against  must  be  held  to  the  proof  necessary  to 

each  person  for  the  articles  in  his  pos-  support  that  form  of  action,  and  must 

session,  and  not  one  action  against  all  prove  possession  in  plaintiff  and  an  ac« 

the  persons.     Woolner  v.  Levy,  48  Mo.  tual   wrongful   taking    by    defendant. 

App.  469.  Town  V.  Evans,  6  Ark.  260. 

EatflJ    Joinder.  —  Two     iunior    trust  8.  Baals   v.   Stewart,   109  Ind.   371; 

deeds  were  executed  to  different  bene-  Dart  v.  Horn,  20  III.  212;  Karr  v.  Bar- 

ficiaries.     Each  trustee  took  possession  stow,  24  III.  580;    Nashville  Ins.,  etc., 

of  part  of  the  property  conveyed.    The  Co.  v,  Alexander,  ro  Humph.  (Tenn.) 

trustee  in  the  senior  and  superior  trust  378. 

deed  brought  replevin  for  the  property.  In  Virginia,  under  the  Act  of  1792, 

making  but  one  affidavit,  etc.     But  one  the  plaintiff  in  replevin  and  thedefend- 

writ  was  issued,  which  was  levied  upon  ant  in  all  other  actions  may  plead  as 

all  the  property  in  the  hands  of  both  many  several  matters,  whether  of  law 

trustees.       Each    trustee    exeruted    a  or  fact,  as  he  shall  think  necessary  for 

separate  bond  and  retained  possession  his  defense,  notwithstanding  such  sev- 

of  the  property      Biit  one  declaration  eral  matters  be  inconsistent  with  each 

was  filed  against  both  trustees  jointly,  other.    Wallers'.  Ellis,  2  Munf.  (Va.)88. 

who  jointly  filed  the  plea  of  general  4.  Finehout  v,  Crain,  4  Hill  (N.  Y.) 

issue.     In  this  form  the  case  was  pre-  537;  Sanderson  v.  Marks,  i  Har.  &  G. 

seated  to  the  court  for  trial,  which  ren-  (Md.)  252. 
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must  in  a  great  measure  depend  upon  the  particular  facts  of  each 
case,  but  generally  speaking,  it  must  be  described  with  a  reason- 
able  degree  of  certainty,  sufficiently  definite  to  enable  the  pr6fH 
erty  to  be  positively  identified.* 

1,  Arkansas,  —  Hill  v.  Robinson,  i6  knot  about  halfway  between  the  right 

Ark.  90.  nostril  and  right  e3'e,  near  the  front  of 

Georgia.  —  Wolf  v.  Kennedy,  93  Ga.  face  or  nose,  with  collar  mark  oil  top 

219;  McElhannun  v.  Farmers  Alliance  of  neck,  dark  mane  and  tail,  with  tip 

Warehouse,  etc.,  Co.,  95  Ga.  670;  Farm-  end  of  tail  light  in  color."     Wood  i'. 

ers  Alliance   Warehouse,   etc.,  Co.  v.  Darnell,  i  Ind.  App.  215, 

McElhannon,  98  Ga.  394.  A  Pistol  may  be  described  as  "  a  six- 

Idako.  —  Pierce  v,  Langdon,  2  Idaho  barreled  pistol,  called  a  six-shooter  of 

878.  revolver.*'     Wright  v.  Ross,  2  Greene 

Indiana.  —  Buck  v.  Young,  1  Ind.  (Iowa)  266. 
App.  558;  Miachrod  r.  Windoes,  29  Oxen.  —In  an  action  of  replevin  foi* 
Ind.  288;  Onstatt  v.  Ream,  30  Ind.  259;  six  oxen  the  writ  and  declaration  de- 
Smith  V.  Stanford,  62  Ind.  392;  Malone  scribing  them  merely  as  "  six  oxen" 
V.  Stickney,  88  Ind.  594;  James  v.  were  held  to  be  sufficient.  Farwell  v. 
Fowler,  90  Ind.  563;  Hal!  v.  Durham,  Fox,  18  Mich.  166. 
117  Ind.  429.  Ilogi-  —  A  description  of  "  nine  head 

Iowa,  —  Ellsworth    v.    Henshall,    4  of  fat  hogs,  mostly  black,"  was  held 

Greene    (Iowa)    417;     Ft.    I>odge    v.  sufficient  to  enable  the  officer  to  identify 

Moore,  37  Iowa  388;  Stephens  v.  Wil-  them.     Crum  v.  Elliston,  33  Mo.  App. 

Hams,  46  Iowa  540.  591. 

Kentucky.  —  Sawyer    v.    Middlesbor-  E.xcuse  for  General  Description.  —  If  a 

ough  Town  Co.,  (Ky.  1891)   17  S.  W.  sufficient  excuse  is  shown  for  not  giv- 

Rep.  444.  ing  a  specific  description  of  the  prop- 

Minnesota.  —  Ellingboe  v.  Brakken,  erty,  a  general  description  will  suffice. 

36  Minn.  156.  Hoke  v.  Applegaie,  92  Ind.  570. 

Missouri.  —  Standard   Foundry    Co.  A  Different  Description  in  Amended  Pi»- 

V.  Schloss,  43  Mo.  App.  304.  tition. —  Property  was  described  in  the 

Nebraska.  —  Bilby  r.  Townsend,  29  affidavit  and    original   petition  in   re- 

Ncb.  220.  plevin   as    **  seven    head   of   horses," 

Neiv    York.  —  Root   v.   Woodruff,   6  marked  by  certain  brands  set  out.     In 

Hill  (N.  Y.)  4r8.  an  amended  petition  the  property  was 

North  Dakota.  —  Russell  v.  Amund-  described  as  "three  mares,"  "three 

son,  4  N.  Dak.  112,  horses,"  and  "  one  colt,"  the  brands 

Oregon.  —  Foredice   v.   Rineharl,    ir  being  set  out  as  in  the  original  petition. 

Oregon   208;    Prescott  v.    Heilner,  13  It  was  held  that  there  was  no  departure. 

Oregon   202;     Guille    v.   Wong  Fook,  Nollkamper  v.  Wyatt,  27  Neb.  565. 

13  Oregon  577;  Krause  v.  Herbert.  16  Instances  of  Insufficient  Description  — 

Oregon  429;    Gardner  v.  Gillihan,  20  Cattle. ^-^K  description  of  "six  head 

Oregon  603;  Riley  v.  Pearson,  21  Ore-  of  one-year-old  heifers,  twelve  head  of 

gon  15.  one-year-old  steers,    twenty-one   head 

Pennsylvania.  —  Wilson   v.   Gray,    8  of  mixed  cows,"  is  insufficient  and  un- 

Watts  (ra.)  25;  Ruch  v.  Morris,  28  Pa.  certain.     Smith   v.    McCoole,    5    Kan. 

St.  245.  App.  713. 

South  Carolina.  —  Lockbart  v.  Little,  Where  in  a  replevin  case  for  a  band 

30  S.  Car.  326;    Burr  v.  Brantley,  40  S.  of  sheep  the  description  of  which  was 

Car.  538.  vague,  though  some   were  described, 

Washington. — Casey  «'.  Malidore,  19  and  all  stated  to  be  of  the  value  of 

Wash.  279.  three    dollars     per    head,    the    court 

Instances   of  SniAcient  Descriptions —  charged  that  there  was  nothing  in  the 

Seed     Cotton.  —  In     replevin    "  fifteen  description  to  distinguish  one  sheep  or 

hundred    pounds  of    seed   cotton  "  is  class  of  sheep  from  another,  and  that 

sufficiently    descriptive  of  the  article  plaintiff  must  recover  all  or  none,  this 

and   the  quantity.     Hill  v.  Robinson,  was  held  erroneous,  both  as  involving^ 

16  Ark.  90.  a  question  of  fact  and  as  not  cleariy 

A  Horse  may  be  described  as  "  one  stating  the  law.     Buckley  v.  Buckley, 

gray  horsf,  six  years  old  this  spring,  g  Nev.  373. 

about  X6i  band*   high,  with  a  small  Farm  Products.  —  Property  was  de- 
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b.  Right  to  Possession.  —  Since  the  gist  of  the  action  of 
replevin  is  the  right  to  possession,  the  declaration  or  complaint 
must  contain  an  averment  that  the  plaintiff  is  the  owner  of  the 
property,  or  that  the  title  is  in  him,  or  that  the  right  of  posses- 
sion is  in  him,  at  the  commencement  of  the  suit.* 


ftcribed  in  a  complaint  in  replevin  as  174;  Garcia  v.  Gunn,  119  Cal.  315;  Tra- 

"  one  lot  of  seed  cotton,  about  6,000  man  v.  Young,  121  Cai.  490. 
pounds,  twelve  stacks  of  fodder,  one         Colorado,  —  Baker     v,     Cordwell,    6 

load  of  corn,  about  fifteen  bushels,  of  Colo.    199;    Benesch   v.    Waggner,    13 

the  total  value  of  $250."     It  was  held  Colo.     534;     Benesch    v,    Mitchelson, 

that  this  was   insufficient,  and  that  a  12  Colo.  539:  Debord    v.   Johnson,  11 

demurrer  to  it  should  be  sustained;  it  Colo.  App.  402-.  Stevenson  v.  Lord,  15 

was  not  aided  by  a  verdict  for  the  plain-  Colo.  131. 


tiff  which  followed  the  description  con- 
tained in  the  petition,  with  the  exception 
of  the  value.     Lockhart  v.  Little,  30  S. 
Car  '^26. 
Objeotions  Hot  Available  to  Plaintiit  — 


After  trial  in  replevin  and  a  verdict  for    62  III.  412. 


Connecticut.  —  Curnane  v,  Scheidel, 
70  Conn.  13. 

Idaho.  —  Pierce  v,  Langdon,  2  Idaho 
878. 

Illinois.  —  Reynolds  v.   McCormick, 


defendant,  the  plaintiff  will  not  be  per* 
milted  to  avail  himself  of  any  uncer- 
tainty in  his  declaration.  Wilson  v. 
Gray.  8  Wails  (Pa.)  25. 

Baferenoe  in  One  Paragraph  to  Another. 
—  It  is  not  sufficient  for  one  paragraph 
of  a  complaint  to  refer  to  another 
paragraph  for  a  description  of  the 
property.  Entsminger  v.  Jackson,  73 
Ind.  144. 


Indiana.  —  Gentry  v.  Bargis,  6 
Blackf.  (Ind.)  261;  Bailey  v.  Troxell, 
43  Ind.  432;  Schenck  v.  Long,  67  Ind. 
579;  Entsminger  v.  Jackson,  73  Ind. 
144;  Johnson  v.  Simpson,  77  Ind.  412; 
Louisville,  etc.,  R.  Co.  v.  Payne,  103 
Ind.  183;  Kellar  v.  Carr,  119  Ind.  127; 
Turpie  v,  Fagg,  124  Ind.  476;  Ross  v, 
Menefee,  125  Ind.  432;  Combs  r.  Bays, 
19   Ind.    App.    263;    McAfee  t.   Mont- 


Sohedule  Annexed IiiBtifflcieiLt.  —  Goods    gomery,  21  Ind.  App.  196. 


cannot  in  replevin  be  properly  de- 
scribed as  in  a  schedule  annexed. 
Kinder  v.  Shaw,  2  Mass.  398. 

Exhibits  Matt  Be  Attached  to  Com- 
plaint.—  An  exhibit  containing  a  de- 
scription of  the  property  must  be  at- 
tached to  the  complaint  in  order  to 
become  part  thereof.  It  is  not  suffi- 
cient to  file  the  same  as  a  separate 
paper,  although  it  is  referred  to  in  the 
complaint  as  part  thereof.  Riley  v, 
Pearson.  21  Oregon  15. 

Objeotions  Waived.  —  In  replevin  a 
defective  description  of  the  property 
must  be  taken  advantage  of  by  special 
demurrer,  as  it  would  be  held  suffi- 
cient afier  verdict,  avowry,  or  plea  of     Mi  in.  456;  Carlson  v.  Small,  32  Minn. 


Iowa.  —  Sturman  ^.  Sione,  31  Iowa 
115;  Reisner  v.  Currier,  58  Iowa  213; 
Darnall  v.  Bennett,  98  Iowa  410; 
Creamery  Package  Mfg.  Co.  v.  Union 
Bank,  100  Iowa  370. 

Kansas.  —  State  Bank  v.  Norduft,  2 
Kan.  App.  55;  Burgwald  v,  Donelson, 
2  Kan.  App.  301;  Hursh  v.  Starr,  6 
Kan.  App.  8. 

Massachusetts.  — Johnson  v.  Neale,  6 
Allen  (Mass.)  227. 

Michigan.  —  Hasceig  v.  Tripp,  20 
Mich.  216;  McKinnon  v.  Weston,  104 
Mich.  642. 

Minnesota.  —  Loom  is  v.  Youle,  I 
Minn,    175;     Adams    v.    Corriston,    7 


property   in    defendant. '     Stevens    v. 
Osman,  i  Mich.  92. 

1.  California. — Lafontaine  z/.  Greene, 
17  Cal.  294;  Pico  V.  Pico,  56  Cal.  453; 
Carman  v.  Ross,  64,  Cal.  249;  Watrous 

V,  Cunningham,  65  Cal.  410;    Byrnes    Co.  v,  Jones,  60  Mo.  App. 
V.  Hatch,  77  Cal.  241;  Affierbach  v.  Mc-    App.    Rep.    77;    Stoker   v. 


Govern,  79  Cal.  268;  Visher  v.  Smith. 
91  Cal.  260:  Fredericks  v.  Tracy,  98 
Cal.  658;  Masterson  v.  Clark,  (Cal.  1895) 
41  Pac.  Rep.  796;  Williams  r.  Ashe,  iii 
Cal.   f8o;    Holly  v.  Heiskell,  112  Cal. 


492;  Tancre  v.  Reynolds,  35  Minn.  476; 
Miller  v.  Adamson,  45  Minn.  99. 

Missouri.  —  Bosse  v.  Thomas,  3  Mo. 
App.  472;  Rosentreter  v.  Brady,  63 
Mo.  App.    398;    Benedict,   etc.,    Mfg. 

219,  I  Mo. 
Crane,  46 


Mo.  264;  Martin  v.  Block,  24  Mo.  App. 
60;  Stone  V.  Barrett,  34  Mo.  App.  15; 
Keen  v.  Munger,  52  Mo.  App.  660; 
Randol  v.  Buchanan,  61  Mo.  App.  445; 
National  Brewery  Co.  v.   Lindsay,  72 
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c.  Special  Ownership.  —  Where  the  plaintiff  in  replevin  is 
entitled  to  possession  by  virtue  of  a  special  ownership  in  prop- 


Mo.  App.  591;  Cross  V.  Hulett,  53  Mo. 

397. 

Montana.  —  Vantilburgh  v.  Hamil- 
ton, 2  Mont.  413. 

Nebraska.  —  Hag^gard  v.  Wallen»  6 
Neb.  271;  Daniels  v.  Cole,  21  Neb. 
156;  Musser  V.  King,  40  Neb.  892;  Mc- 
Kinney  i\  Chadron  First  Nat.  Bank, 
36  Neb.  629;  Randall  v.  Persons,  42 
Neb.  607;  Sharp  v.  Johnson,  44  Neb. 
165;  Camp  r.  Pollock,  45  Neb.  771; 
Phenix  Iron  Works  Co.  v,  McEvony, 
47  Neb.  228;  Paxton  v.  Learn,  55  Neb. 

459- 


Washington. — Laurendeau  f.  Fugelli, 
I  Wash.  559;  Harris  v.  Hayfield,  5 
Wash.  230;  Brookman  v.  State  Ins. 
Co.,  15  Wash.  29. 

Wisconsin.  —  Child  v.  Child,  13  Wis. 
17;  Oleson  V.  Merrill,  20  Wis.  462; 
Gage  V.  Wayland,  67  Wis.  566;  Stahl 
V.  Chicago,  etc.,  R.  Co.,  94  Wi.^.  315. 

Right  of  PosBesiion.  —  An  allegation 
in  a  complaint,  that  the  plaintififs  were 
possessed  of  personal  properly  "  as  of 
their  own  proper  goods,"  is  equivalent 
to  an  allegation  of  ownership  and  pos- 
session.    Stickney  v.  Smith,    5  Minn. 


N'fio     York.  —  Gardner    v.    Scovill,  486. 

(Supra.  Cl.  Spec.  T.)  i  How.  Pr.  N.  S.  Goods  "of  PlaintiflBi."  —  Where   it   is 

(\.  Y.)  272;  Pattison  7/.  Adams,  7  Hill  alleged  that  defendants  wrongfully  de- 

(N.  Y.)  126;  Chapin  v.  Merchants'  Nat.  tain    from    plaintiffs   the    goods    "  of 

Bank,  31  Hun  (N.  Y.)  529;  Davenport  plaintifTs,"  it  is  a  sufficient  allegation 

Glucose  Mfg.  Co.  v.  Taussig,  31  Hun  of  ownership.      Wilmot  v.    Lyon,    11 

(N.  Y.)  563;  Simmons  v.  Lyons,  55  N.  OhioCir.  Ct.  238,  7  Ohio  Cir.  Dec.  394. 


Y.  671;  Van  Der  Mindcn  v.  Elsas,  36 
N.  Y.  Super.  Ct.  66;  Banfield  v. 
Haeger,  45  K.  Y,  Super.  Ct.  428;  Sco- 
ficld  T/.  Whitelegge,  49  N.  Y.  259; 
Bond  V.  Mitchell,  3  Barb.  (N.  Y.)  304; 


Action  by  Mortgagee.  —  It  is  not  nec- 
essary for  a  mortgagee  in  replevin  to 
show  in  his  complaint  the  source  of  his 
title.  It  is  sufHcient  to  allege  his  own- 
ership,   general  or  special;    and  if  he 


Vandenburgh  v.  Van  Valkenburgh,  8  alleges   tlie    mortgage,    he    need    not 

Barb.  (N.  Y.)  217;  Tuthiil  v.  Skidmore,  allege  the  nonpayment  of  the  debt  for 

(Supm.  Ct.  Gen.  T.)  i  N.  Y.  Supp.  445;  which     it    was"    given.         Person    v, 

Sommer  v.  Greenberg,  (N.  Y.  City  Ct.  Wright,  35  Ark,  169;  Nudd  v.  Thomp- 

Gcn.  T.)  29  N.  Y.  Supp.  602;  Hoffman  son,  34  Cal.  39. 

V.  Markham,  88  Hun  (K.  Y.)  18.  Ambiguity  and  Unoertainty.  —  A  com- 

North  Carolina.  —  Heath  v.  Morgan,  plaint  which  alleges  that  the  plaintiff 

117  N.  Car.  504.  is  the  owner  of  certain  goods  and  chat- 

Ohio. — Taylor    v.   Grcver,   6    Ohio  tels  on  a  certain   ranch;  that  the  de- 

Cir.  Ct.  269,  3  OhioCir.  Dec.  448;  Wil-  fendant   wrongfully  and  fraudulently 

mot  V.  Lyon,  11  Ohio  Cir.  Ct.  238,   7  took  them;  that  the  defendant  promised 

Ohio  Cir.  Dec.  394;  Robinson  v.  Fitch,  and  agreed  to  buy  them  at  what  they 

26  Ohio  St.  659.  were  reasonably  worth;  that  he  after- 

Oregon.  —  Moorhouse  v.  Donaca,  14  wards   refused  to  negotiate;   and  that 


Oregon  430;  W.  W.  Kimball  Co.  v. 
Red  field,  (Oregon  1898)  54  Pac.  Rep. 
216. 

South  Carolina.  —  Luther  v.  Arnold, 
8  Rich.  L.  (S.  Car.)  24;  Peepleszr.  War- 
ren, 51  S.  Car.  560. 

South  Dakota. — Everett  v.  Buchanan, 
2  Dak.  249;  Willis  v.  DeWitt,  3S.  Dak. 
281;  Hormann  v.  Sherin,  6  S.  Dak.  82. 

Tennessee.  —  Parham  v.  Riley,  4 
Coldw.  (Tenn.)  5. 

TVjf^w.  —  Hill  V.  M'Dermot,  Dall. 
(Tex.)  419;  Hastings  r.  Kellogg,  (Tex. 
Civ.  App.  1894)  24  S.  W,  Rep.  846; 
Gillies  V.  Wofford,  26  Tex.  76. 

Utah.  —  Munns  v.  Loveland,  15 
Utah  250. 

Virginia.  —  Vaiden  v.  Bell,  3  Rand. 
(Va.)  4*8. 


the  defendant,  by  force  and  threats, 
prevented  the  plaintiff  from  removing 
the  goods  from  the  ranch,  is  ambiguous 
and  uncertain.     Buell  v.  Cory,  50  Cal. 

639- 

Allegation  of  Specific  Facts.  —  Where  a 

complaint  contains  the  usual  allega- 
tions under  the  statute,  and  adds 
specific  facts  exhibiting  the  nature  of 
the  plaintiff's  title,  the  specific  facts 
will  be  looked  to  in  determining  the 
plaintiff's  right  to  recover.  Reynolds 
V.  Copeland,  71  Ind.  422 

Sufficiency  Without  General  Allega- 
tion.  —  A  complaint  in  an  action  of 
claim  and  delivery,  which  states  the 
particular  facts  entitling  the  plaint'ff  to 
the  immediate  and  exclusive  posses- 
sion   of    the   property   claimed,    suffi- 
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erty^  he  must  in  his  declaration  aver  the  facts  creating  such 
ownership.* 

d.  Taking. —  The  allegation  of  a  wrongful  taking  of  the  prop- 
erty by  the  defendant  is  fictitious  and  need  not  be  proved  in 
most  cases.  The  materiality  of  this  allegation  seems  to  turn  on 
the  question  whether  the  taking  was  actually  wrongful  or  not,  it 
being  plainly  unnecessary  in  the  latter  case  to  aver  an  unlawful 
taking.*  It  seems  that  originally  replevin  was  brought  exclu- 
sively for  an  unlawful  taking,  while  detinue  was  the  action  for 
wrongful  detention ;  but  this  distinction  has  in  a  large  measure 
been  lost  in  confusion  of  cases  and  extension  of  the  scope  of 
replevin.  The  action  has  been  further  regulated  in  some  juris- 
dictions by  statutory  provisions.* 

ciently      pleads     his     title      thereto/  absolute  ownership,  and  also  a  special 

although  it  contains  no  general  aliega-  interest  or  lien,  was  held  not  to  waive 

tion  that  he  is  the  owner  and  entitled  ihe  latter,  as  the  inconsistency  related 

to    the    possession    of    the    property,  wholly  to  the  legal  conclusions  to  be 

Visher  v.  Smith,  91  Cal.  260;  Gage  v.  drawn   from   conceded   facts.     Tat  hill 

Wayland,  67  Wis.  566.  v.  Skidmore,  124  N.  Y.  148. 

Evidentiary  Matters,  —  Ownership  or  Omisaions  Cured  by  Answer.  — Where  a 

right  to  possession  must  be  alleged  as  petition    in    replevin    fails    to    allege 

a  fact    in   itself,   it  being   insufficient  plaintiff's  interest  in  the  property,  the 

to  allege  mere  evidence  of  it.    Bond  v.  defect  is  cured  by  an  answer  wherein 

Mitchell,  3  Barb.  (N.  Y.)  304;  Vanden-  the     nature     of    plaintiff's    right    is 

burgh  V,  Van  Valkenburgh,  8  B.irb.  asserted.     Dillard  z/.  McClure,  64  Mo. 

(N.  Y.)  217.  App.  488,  2  Mo.  App.  Rep.  1042. 

Allegation  of  Sale  and  DaUvery.  —  The  1.  Hazard  v.*  Hall,  5  Mo.  App.  584; 

ownership  of  personal  property  will  be  Deyerle   v.    Hunt,    50   Mo.    App.  541; 

implied  from  an  allegation  of  sale  and  Griffing  v.-  Curtis,   50  Neb.  334;  Nor- 

delivery.      In    an    action    to    recover  cross  v.  Baldwin,  50  Neb.  885;   Hudel- 

its  possession  no  further  allegation  of  son  z'.  Tobias  First  Nat.  Bank,  51  Neb, 

ownership  is  necessary.     Morrison  v,  557;  J.  Thompson  &  Sons  Mfg.  Co.  v. 

Lewis,  49  N.  Y.  Super.  Ct.  178.  Nicholls,  52  Neb.  312;  Paxton  v.  Leam, 

Bights  of  Officer  under  Attachment. —  55  Neb.  459;  Tuthill  v,  Skidmore,  124 

In  replevin  by  a  sheriflf  for  goods  a(-  N.  Y.  148. 

tached  by  him  and  taken  from  his  pos-  General  Avennents  Insnffident.  —  The 
session  by  defendant,  the  complaint  general  averments  in  a  petition  in  re- 
must  state  facts  showing  that  such  plevin  that  the  plaintiff  "  has  a  special 
chattels  were  liable  to  seizure  by  vir-  property  in  the  goods  and  chattels,  and 
tue  of  the  attachment,  or  it  is  bad  on  that  he  is  entitled  to  the  immediate 
demurrer.  Tronsonz/.  Union  Lumber-  possession  thereof,  and  that  they  are 
ing  Co..  38  Wis.  202.  wrongfully  and  unjustly  detained  from 

Title  of  Mortgagee.  —  When  the  state  him,     are  mere   propositions  of  law, 

requires  plaintiff  to  state  the  extent  of  and  such  petition  ts  defective.     Objec- 

his   interest  in   the   property  (section  tion   to   the   introduction   of   evidence 

3225  of  the  Iowa  Code),  and  he  states  under  such  a  petition  should  have  been 

that  he  is  the  absolute  owner,  he  can-  sustained.  Curtis  v.  Cutler,  7  Neb.  315. 

not    show   that   he    is    a    mortgagee.  2.  Horsey  v.  Knowles,  74  Md.  602; 

Kern  v,  Wilson,  73  Iowa  490.  Randall  v.  Cook,  17  Wend.  (N.  Y.)  53. 

Wife's  Intereet.  —  A  declaration  in  re-  Taking  Imports  a  Tortione  Taking.  —  In 

plevin   by   husband  and   wife  should  a  declaration  in  the  r^*//r  it  is  sufficient 

show  specially   the  wife's  interest  in  to  aver   that  the  defendant  took   the 

the  goods.     Gentry  v,  Bargis,  6  Biackf.  property  of  the  plaintiff,  and  unjustly 

(Ind.)  261.  detains    the     same;     this    imports    a 

Alleging  Both  Aheolute  and  Special  In-  tortious    taking.     Childs    v.    Hart,   % 

tereat.  —  A    plaintiff    in    replevin,    by  Barb.  (N.  Y.)  370. 

alleging  and  asserting  on  the  trial  an  8.  Indiana.  —  It    is    unnecessary   to 
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PlMe  tf  Taking.  —  It  is  necessary  to  allege  the  place  from  which 
the  property  was  talcen,  otherwise  the  pleading  is  defective.^ 

e.  Detention.  —  A  declaration  or  complaint  in  an  action  of 
replevin  must  allege  that  the  defendant  unlawfully  detains  the 
property  sought  to  be  recovered.* 


allege  in  the  declaraiion  that  the  de- 
fendant unlawfully   obtained    posses- 
sion of  the  property  described  therein. 
Ross  V,  Menefee.  125  Ind.  432. 
HinnMOta.  —  Under    the    statute    in 


579;  Entsminger  v.  Jackson,  73  Ind. 
144;  Johnson  v.  Simpson,  77  Ind.  412; 
Roberts  v.  Porter,  78  Ind.  130;  Turpie 
V'  Fagg,  124  Ind.  476;  Louisville,  etc., 
R.  Co.  V.  Payne,  103  Ind.  183;  Rofs  v. 


force  at  the  time  of  the  creation  of  the  Menefee,  125  Ind.  432;  Combs  ».  Bays, 
territory  of  Minnesota,  the  complaint  19  Ind.  App.  263;  McAfee  t/.  M on (gom- 
in  replevin  was  required  to  aver  that     ery,  21  Ind.  App.  196. 

Jowa,  —  Nolan  f.  lones,  53  Iowa  3S7; 
Houghtaling  v.  Hills,  59  Iowa  287. 

Kansas.  — Jordan  v.  Johnson,  I  Kan. 
App.  656;  Burgwald  v,  Donelson,  2 
Kan.  App.  301;  Wilhite  v.  Williams, 
41  Kan.  288. 

Maryland.  —  Benesch     v.    Weil,    69 


was    wrongfully    taken, 

in  this  respect  could  be 

Coit  V.  Waples,  i 


the   properly 
but  a  defect 
cured   by   verdict. 
Minn.  134. 

Wiscoaidii. — The  complaint  under  the 
code  need  not  aver  a  wrongful  or  un- 
lawful  taking,    or  a  demand   and  re- 


fusal, but  it  will  be  sufficient  if  it  avers     Md.  276. 


property  in  the  plalntilf  and  possession 
and  wrongful  detention  by  the  defend- 
ant at  the  commencement  of  the  action. 
Oleson  V.  Merrill,  20  Wis.  462. 

1.  Haget  V.  Brayton,  2  Har.  h  J. 
(Md.)  350;  Potter  v.  Bradley,  2  M.  & 
P.  78,  17  E.  C.  L.  203;  Gardner  v. 
Humphrey,  10  Johns.  (N.  Y.)  53. 

In  Connec^cut  it  has  been  declared 
that  in  a  declaration  in    replevin  for 


Minnesota,  —  Adams  v.  Corriston,  7 
Minn.  456;  Tozier  v.  'Merriam,  12 
Minn.  87. 

Missouri.  —  Davis  v.  Randolph, 
Mo.  App.  454;  Rcigert  v,  Voelker, 
Mo  App.  53;  Singer  Mfg.  Co.  v.  Seno, 
7  Mo.  App.  584;  Staley  House  Fur- 
nishing Co.  V.  Wallace,  21  Mo.  App. 
128;  Martin  v.  Block,  24  Mo.  App.  60; 
Keen    v.   Munger,    52  Mo.  App.  660; 


cattle  it  is  sufficient  to  allege  the  town     Gist  v.  Loring,  60  Mo.  487. 


where  they  were  taken.  Strong  v. 
I.awler,  37  Conn.  177. 

Defect  Cured  by  Verdict.  —  If,  in  an  ac- 
tion for  the  recovery  of  personal  prop- 
erty, the  plaintiff  fails  to  allege  the 
place  from  which  the  property  was 
taken,  the  defect  is  cured  by  verdict. 
Kirk  V.  Matlock.  12  Oregon  319. 

OljectioiM  Waived.  —  A  complaint  in 


Nebraska. —  Haggard  v,  Wallen,  6 
Neb.  271;  Daniels  v.  Cole,  21  Neb. 
156. 

New  Hampshire.  —  Carter  v.  Piper, 
57  N.  H.  217. 

New  York.  —  Childs  v.  Hart,  7  Barb. 
(N.  y.)37o;  Randall  v.  Cook.  17  Wend. 
(N.  Y.)53;  Seifrei  v.  Kraft,  (Supm.  Ct. 
Spec.   T.)   13   Civ.    Pro.   (N,    Y.)  381; 


an  action  of  replevin  which  only  Scofield  v.  Valentine,  (C.  PI.  Gen.  T.) 
alleges  a  wrongful  taking  within  the  ig  N.  Y.  Supp.  225;  Sommer  v.  Green- 
county  in  which  the  action  is  brought  berg,  (N.  Y.  City  Ct.  Gen.  T.)  29  N.  Y. 
is  bad  on  demurrer;  butln  the  absence  Supp.  602;  Hoffman  v.  Markham,  88 
of  such  objection   is  sufficient  to  sup-  Hun  (N.  Y.)  18;  Appleby  v.  Hollands, 


port  evidence  of  the  situs  of  the  prop- 
erty at  the  time  when  the  action  was 
commenced.  Moorhouse  v.  Donaca, 
14  Oregon  430, 

2.  Arkansas,  —  Pirami  v.  Barden,  5 
Ark.  81;  Phelan  v.  Bonhara,  9  Ark. 
389;  Jetton  V.  Smead,  29  Ark.  372. 

California.  —  Lazard  v.  Wheeler,  22 
Cal.  139. 

Colorado.  —  Denver  Onyx,  etc.,  Mfg. 
Co.  V.  Reynold,  72  Fed.  Rep.  464,  36 
U.  S.  App.  538. 

Indiana.  —  Gould  r.  O'Neal,  i  Ind. 
App.   144;    Schenck  v.  Long,  67  Ind. 


8  N.  Y.  App.  Div.  375;  Banfield  v, 
Haeger,  45  N.  Y.  Super.  Ct.  428; 
Chapin  v.  Merchants'  Nat.  Bank,  31 
Hun  (N.  Y.)  529;  Davenport  Glucose 
Mfg.  Co.  V.  Taussig,  31  Hun  (N.  Y.) 
563;  Fitch  V.  McMahon,  103  N.  Y.  690, 

9  N.  E   Rep.  497. 

North  Carolina,  -—  Heath  v,  Morgan, 
117  N.  Car.  504. 

Ohio.  —  Taylor  v.  Grcver,  6  Ohio 
Cir.  Ct.  269,  3  Ohio  Cir.  Dec.  448. 

Oregon.  —  Krause  v.  Herbert,  16 Ore- 
gon 429;  Moorhouse  v.  Donaca,  14  Ore- 
gon 430. 
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▼•nae,  or  Plaoe  of  Detontion.  —  Unless  the  statute  directs  otherwise 
a  complaint  in  an  action  of  replevin  to  recover  specific  personal 
property  is  fatally  defective  which  fails  to  allege  that  the  property 

South  Carolina,  —  Ladson   v,  Mosto-  The  declaration    should  correspond 

witz.  45  S.  Car.  388.  with  the  writ  in  alleging  the  caption. 

South  Dakota. — E\rerett  z'.  Buchanan,  or     detention,    or     the     latter    alone. 

2  Dak.  249;  Willis  v.  De  Witt,  3  S.  Dak.  Dawes  v.  Glasgow,  i  Pin.  (Wis.)  171. 

281;  Hormann  V.  Sherin.  6  S.  Dak.  82.  Sabotantial     Defect.  —  A     failure    to 

Washington,  —  Brookman  v.  State  allege  in  the  petition  the  wrongful  de- 
Ins.  Co.,  15  Wash.  29.  tention  of  the  property  is  a  substantial 

Wisconsin, — Dawes  v,   Glasgow,    i  defect  which  may  be  taken  advantage 

Pin.  (Wis.)  *i7i;  Oleson  v.  Merrill,  20  of  by  demurrer  or  by  motion  in  arrest 

Wis.  462;    Stahl  V,  Chicago,  etc.,  R.  of  judgment  or  upon  appeal.     Draper 

Co.,  94  Wis.  315.  V.  Ellis,  12  Iowa  316 

BeceiFt  of  Property  —  Legal  Fiotlon.  —  Befeot  Hot  Cured  by  AffidsTit.  —  A  peti- 
The  avrerment  in  a  declaration  in  the  tion  which  fails  to  state  thai  the  properly 
detinet  that  defendant  received  the  sought  to  be  recovered  is  wrongfully 
property  from  plaintiff  or  some  other  detained  from  the  plaintiff  by  the  de- 
person,  to  be  redeemed  on  request,  is  fendantis  fatally  defective,  and  should 
a  mere  legal  fiction,  and  need  not  be  be  so  held  upon  an  objection  made  at 
proved,  nor  is  it  necessary  in  such  case  the  beginning  of  the  trial  to  the  intro- 
that  plaintiff  should  once  have  had  duction  of  any  evidence;  and  the  fact 
actual  possession  of  the  property  and  that  the  affidavit  filed  in  the  case  to  ob- 
bailed  it,  etc.;  the  right  of  immediate  tain  an  order  of  delivery  contained  an 
possession  on  part  of  plaintiff,  and  an  allegation  will  not  cure  the  defect, 
unlawful  withholding  by  defendant*  Wilhite  v,  Williams,  41  Kan.  288. 
are  sufficient.  Beebe  v.  De  Baun,  8  Statutory  Form  —  XinoTiri. — The  form 
Ark.     510.  given  in  the  act  concerning  the  claim 

Did  or  Does  Detain.  —  The  declara-  and  delivery  of  personal  property  is 
tion  may  be  either  in  iht  detinet  or  in  merely  a  general  guide,  but  must  be 
the  dctinuit;  that  is,  the  plaintiff  may  intelligently  followed;  and  in  an  action 
allege  that  the  defendant  still  de-  before  a  justice  of  the  peace,  where 
tains  the  property,  in  which  case  dam-  the  petition  omits  to  state  the  jurisdic- 
ages  may  be  recovered  for  the  value  of  tional  fact  that  the  property  was  de- 
the  goods,  as  well  as  for  the  unlawful  tained  "  by  the  defendant,  the  pro- 
caption  or  detention;  or  he  may  allege  ceeding  is  properly  dismissed.  Reigert 
that  defendant  did  detain  them  until  v,  Voelker,  6  Mo.  App.  53. 
levy  was  made,  when  he  can  recover  Levy  of  Execution  Subject  to  Mortgage, 
damages  for  the  unlawful  caption  and  —  Where  an  officer  levies,  by  virtue  of 
detention.  Clark  v,  Adair,  3  Harr.  an  execution,  upon  personal  property 
(Del.)  113.  which  has  been  mortgaged,  but  which 

Defendant'B  PoBsewnon.  —  A  complaint  remains  in  the  possession  of  the  mort- 

alleging  that   the   property  is  on   the  gagor,   the  money  not  being  due,  and 

premises  of  the  defendant  corporation,  replevin   is   brought  against  him   for 

that  it  is  there  held   under  a  written  asserting  his  claim  under  the  levy  and 

acknowledgment  given    by  an   officer  refusing    to    surrender    the    property 

of  the  corporation,  and  that  the  cor-  after  the  mortgage  money  has  become 

poration  refuses  to  deliver,  presents  a  due,  the  plaintiff  must  declare  for  the 

sufficient  change  of  possession  by  de-  detention,  and  not  for  the  taking  of 

fendant   to  sustain  an  action   for  the  the    property.      Randall   v.    Cook,    17 

property.     Kellar  v.  Victoria  Lumber  Wend.  (N.  Y.)  53. 

Co.,  45  La.  Ann   476.  Wrongfttlneee    of    Detention.  —  In    a 

Theory  of  Case  —  Variance.  —  The  complaint  based  on  a  wrongful  deten- 
plaintiff  cannot,  in  his  complaint,  for  tion,  where  no  wrongful  taking  is 
the  purpose  of  enabling  him  to  sue  in  alleged,  the  facts  showing  the  deten- 
replevin,  aver  that  the  defendant  is  in  tion  to  be  wrongful  must  be  set  forth, 
possession  of  the  property,  and  then  and  a  mere  allegation  that  the  defend- 
on  the  trial  recover  judgment  against  ant  wrongfully  detains  the  property  is 
him  on  the  ground  that  he  was  not  in  not  sufficient.  Seifretz/.  Kraft,  (Supm. 
possession.  Hawkins  r.  Roberts,  45  Ct.  Spec.  T.)  13  Civ.  Pro.  (N.  Y.) 
Cal.  38.  321. 
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or  a  part  of  it,  at  the  time  of  the  commencement  of  the  action, 
is  in  the  county  where  the  action  is  brought.* 

/.  Value  of  Property.  —  Since  the  value  of  the  property  is 
alleged  in  the  affidavit,  and  when  alleged  in  the  declaration  or 
complaint  is  not  regarded  as  the  criterion  of  value,  it  does  not 
seem  necessary  to  allege  it  in  the  declaration  or  complaint.*  In 
some  jurisdictions,  however,  it  is  held  that  the  value  of  the 
property  must  be  alleged  in  the  complaint.' 

g.  Demand  —  when  PossoMion  Waa  OrigrinaUy  Rightfal.  —  If  the 
defendant  came  rightfully  into  the  possession  of  the  property,  it 
is  not  necessary  to  allege  in  the  declaration  or  complaint  a 
demand  and  refusal,  and  such  demand  must  be  specific  and 
direct  in  itself.* 

1.  Stoker  v,  Craae,  46  Mo.  264;  Stiles  Alleging  Ko  Valne,  Except  to  Plaintiff 
V.  James,  2  Wash.  Ter.  194.  Speeially.—  It  is  perfectly  proper  in  an 

Indiana  Statute.  •—  Under  Rev.  Stat,  action  of  replevin  to  allege  that"  the 
Ind.  1881,  §  1547,  it  is  not  necessary  to  note  is  of  no  value,  excepting  as  a  mat- 
allege  that  the  property  is  detained  in  ter  of  evidence  to  the  plaintiff,  and  for 
the  county  in  which  the  suit  is  brought,  that  purpose,  and  that  only,  is  of  the 
Gould  V,  O'Neal,  i  Ind.  App.  144.  value  of  $500."     Kennedy  v,  Roberts, 

Omission    Cured  by  Betnrn.  —  Where  105  Iowa  521. 

the  sheriff's  return  shows  the  property  Failnie  to  Allege  Valne  Cnred  by  Ver- 

to  be  within  the  jurisdiction,  the  omis-  diet.  —  The    objection    that   the    com- 

sion  in  the  pleading  is  cured.     Stiles  plaint  in   replevin  does  not  allege  the 

V.  James,  2  Wash.  Ter.  194.  value  of   the  property   is  cured  by  a 

Marginal    Statement.  —  A    statement  verdict  assessing  damages  to  the  plain- 
sufficiently   lays    the    venue   before  a  tiff   for    the   value   thereof.     Bales  v, 
justice    of  the   peace   by   a   marginal  Scott,  26  Ind.  202. 
note.     Stoker  v.  Crane,  46  Mo.  264.  4.  Campbell  v.  Jones,  38   Cal.    507; 

2.  Branch  v.  Branch,  6  Fla.  314;  Brenot  v.  Robinson,  108  Cal.  143; 
People  I'.  Core,  85  III.  248;  Schaffer  r.  Combs  v.  Bays,  19  Ind.  App.  263; 
Faldwesch,  16  Mo.  337.  Stratton  v.  Allen,  7 Minn.  502;  Scofield 

Defendant  Hot  Conclnded  by  Allegation  v.  Whitelegge,  49  N.  Y.  259. 

of    Valne.  —  The    allegations    in    the  California  Statute. —  Where  the  alle- 

petition  as  to  the  value  of  the  property  gallon   of  demand   was   made   in  the 

or  defendant's  interest  therein  do  not  complaint,  but  it  was  not  averred  that 

limit  the  amount  of  defendant's  recov-  such   demand   was   in   the   form   pre- 

ery    in    case    he    is  successful,   even  scribed    in    the   Code   of    Civ.    Proc, 

though  such  allegations  of  the  petition  §689,  it  was  held  good  on  demurrer, 

are  not  denied  by  him.     Chicago,  etc.,  Brenot  v.  Robinson,  108  Cal.  143. 

R.  Co.  V.  Northwestern  Union  Packet  Ihe   allegation    that  the  defendant 

Co.,  38  Iowa  377.  "  has  failed,  refused,  and  neglected  so 

Allegation  of  ValneaMere  Form.  —  An  to  return  "  the  property  sued  for,  is  not 

allegation  in  the  declaration  in  replevin  an  averment  of  the  special  and  formal 

of  the  value  of  the  property  is  a  mat-  demand  and  refusal  (o  deliver  required 

ter  of  form  in  pleading,  and  not  an  ad-  in  actions  of  this  kind.     Campbell  z/. 

mission  in  an  inquiry  by  the  jury  as  to  Jones,  38  Cal.  507. 

its  value.     Bailey  t/.  Ellis,  21  Ark.  488;  Iowa    Statute.  —  In    Iowa  a   written 

Hawkins  z'.  Johnson,  3  Blackf.  (Ind. )46.  notice  to  the  officer  is  made  a  neces- 

8.  Lorn  me  v.  Sweeney,  i  Mont.  584;  sary  prerequisite  to  replevying  prop- 
State  ?/.  Welch,  37  Wis.  196.  ertv  seized  under  execution.     Danforth 

Hot  Keeessary  to  Allege  Valne  of  Each  v.  Harlow,  76  Iowa  236. 
Article.  —  Where  replevin  is  brought  Wieeonsin  Statute.  —  The  complaint 
for  various  articles,  the  declaration  under  the  code  need  not  aver  a  wrong- 
need  not  state  the  value  of  each,  but  ful  or  unlawful  taking,  nor  a  demand 
only  the  value  of  the  whole.  Wall  v,  and  refusal^  but  it  is  sufficient  to  aver 
De  Mitkiewicz,  9  App.  Cas.  (D.  C.)  109;  property  in  the  plaintiff  and  possession 
|(oot  V,  Woodruff,  6  \\\\\  (N.  Y.)  418.  and  wrongful  detention  by  defendant 
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WlkML  There  Was  a  Wrongful  Taking.  —  Wheti  the  taking  as  welt  as 
the  detention  is  alleged  to  have  been  wrongful,  it  is  not  neces- 
sary to  allef^e  a  demand  and  refusal.^ 

Failore  to  Allege  Demand  Cored.  —  The  failure  of  the  plaintiff  to 
allege  a  demand  and  refusal  is  immaterial  if  the  defendant 
appears  ani  pleads  and  attempts  to  show  property  in  himself.* 

A.  In  Actions  to  Recover   Exempt  Property.  —  Where 

property  has  been  seized  under  legal  process,  and  replevin  is 
brought  for  its  recover)"  on  the  ground  that  it  is  exempt,  it  is 
not  ordinarily  necessary  to  allege  facts  showing  that  the  property 
was  exempt,  and  general  averments  that  the  property  was  not 
subject  to  seizure  are  sufficient.' 

at  the  commencement  of  the   action.  Arraeli'.  Lendrum,  47  Iowa  535;  Glover 

Oleson  V.  Merrill,  20  Wis.  462.  r.  Narey,  92  Iowa  286;  EUioit  v,  Whit- 

1.  Kennedy  z/.  Roberts,  105  Iowa  more,  5  Mich.  532;  O'Donnell  v. 
521;  Simmons  v.  Lyons,  35  N.  Y.  Segar,  25  Mich.  368;  Furman  v.  Tenny, 
Super.  Ct.  554,  55  N.  Y.  671;  Van  Der  28  Minn.  77;  Carlson  v.  Small,  32 
Minden  v.  Elsas,  36  N.  Y.  Super.  Ct.  Minn.  492;  Krause  v,  Herbert,  16  Ore- 
66;    Siedenbach  v,  Riley,  36  Hun  (N.  go n  429. 

Y.)  211,  2  How.  Pr.  N.  S.  (M.  Y.)  143.  Nead  Not  Aver  fiesidenoe.  —  Although 

PoueBsion  Obtained  by  Ftand.  —  One  such  exemptions  are  allowed  only  to 

induced  to  sell  goods  by  the  fraud  of  residents,  yet  in  a  petition  to  recover 

the  buyer  need  not  allege  a  demand  such  property  seized  on  execution,  the 

for  their  return  before  suing  for  them  fact  of  residence  in  the  state  need  not 

in  replevin.     Wilmot  v,  Lyon,  7  Ohio  be  averred,  but  nonresidence  may  be 

Cir.  Dec.  394.  set  up  as  a  defense.     Newell  v.  Hay- 

Whara  Dafandaot   Beorttei  Eiaaalf. —  den,  8  loiva  140. 

Actual  demand   upon  a  party  in  pos-  Property  Taken  under  MfTerent  Writ!. 

session  of  chattels  under  a  lease,   by  —  Where  property  has  been  seized  by 

the  terms  of  which  title  is  reserved  in  a    sheriff   un Jer  attachment  writs   in 

the  lessor  until   full  payment  of  the  several  separate  suits,  it  is  not  neces- 

rent,  with  the  right  in  the  lessor  to  re-  sary   in   a   complaint   to    recover    the 

take  posseiision  on  default  of  payment,  property   by    replevin   to    show    what 

need  not  be  alleged  as  a  condition  for  part  of  the  property  was  taken  under 

bringing  suit,  where  the  lessee  secretes  each   writ.     Glover  v.  Narey,  92  Iowa 

himself  or  leaves  the  jurisdiction,    or  286. 

asserts  an  adverse  title  to  the  property.  AUegationi  as  to  Sohednle.  —  A  corn- 
Wall  7\  De  Mitkiewicz  9  App.  Cas.  plaint  in  replevin  against  a  sheriff  by 
(D.  C.)  la}.  an  execution  debtor,  alleging  a  taking 

2.  Raper  v.  Harrison,  37  Kan.  243;  by  levy  of  the  writ,  "  though  the 
Bogle  t'.  Gordon,  39  Kan.  31:  Farmers',  plaintiff  filed  a  schedule,"  and  the 
etc..  Bank  v,  Glea  Elder  Bank,  46  Kan.  property  was  of  less  value  than  $600. 
376:  Hurd  7\  Simonton,  xo  Minn.  423.  and  failing  to  show  that  the  judgment 

Defect!  Cured  by  Findingi  and  Jiidg-  on    which   the  execution    was    issued 

ment.  -^  A  complaint  in  an  action  of  re-  was  founded  on  contract,  and  that  the 

ptevin  which  states  facts  sufficient  to  schedule  was  such  as  the  law  requires, 

show  that  in  law  the  defendant's  hold-  Is   bad.     Newcomer  v.   Alexander,  96 

ing  of    the  property  is  unlawful  may  Ind.  453. 

be  sustained  after  judgmsnt  nDtwith-  A  tufflcient  Complaint. -^  It  was  held 
standing  the  complaint  omits  to  allege  that  under  the  Nebraska  law  a  peti- 
a  demand  for  the  property  before  suit  tion  which  was  brought  against  a 
brought.  That  defect  is  cured  by  sheriff  to  recover  property  seized  by 
proof  of  the  fact,  by  the  report  of  the  the  officer,  but  claimed  as  exempt  by 
referee  finding  the  fact  of  a  demand,  plaintiff,  was  sufficient,  where  it  al- 
and by  the  judgment.  Fullerion  v,  leged  the  official  character  of  defendant, 
Dalton.  58  Barb.  (N.  Y.)  236.  plaintiff's  ownership  of  certain  goods 

%.  Newcomer  v.  Alexander,  96  Ind.  and     their     wrongful     detention     by 

4S3;    Newell   v,  Hayden,  8  Iowa  140;  defendant    under    an    execution,    the 
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I.  Negativing  Seizure  under  Process.  —  It  has  been  held 

that  the  plaintiff  need  not  allege  that  the  property  was  not  taken 
in  execution  on  any  order  or  judgment  against  the  plaintiff,  or  for 
^oy  tax,  fine,  or  amercement,  or  by  virtue  of  any  order  of  deliv- 
ery in  replevin,  or  on  any  mesne  or  final  process  against  him, 
these  allegations  being  necessary  in  the  affidavit  alone.* 

Alleging  Konpayment  of  Xortgage  Debt.  —  In  replevin  by  a  mortgagee 
to  recover  the  mortgaged  property  it  is  not  necessary  for  him  to 
allege  in  his  complaint  the  maturity  and  nonpayment  of  the  note 
secured.* 

/.  Fraud.  —  The  rule  which  requires  fraud  to  be  specially 
pleaded  does  not  apply  to  the  action  of  replevin.  The  plaintiff 
may  declare  generally  and  give  the  special  facts  in  evidence  to 
establish  the  fraud. ^ 

k.  Damages.  —  It  has  been  held  that  the  plaintiff,  without 
alleging  special  damages,  may  recover  for  the  detention  of  the 
property  such  damages  as  the  jury,  upon  all  the  evidence,  are 
satisfied  that  the  property  was  worth  to  him  during  the  deten- 
tion, considering  its  nature  and  character.* 

fact    thai    such    ^oods    were   exempt  session  of  certain  chattels,  which  the 

from  levy,  the  residence  of  plaintiff  in  defendant,  at  the  instance  of  certain 

the   state   of   Nebraska,  and   the   fact  creditors  of  the  mortgagor,  wrongfully 

that  he  was  the  head  of  a  family,  was  Levied  upon  and  seized,  it  is  unneccs- 

engaged  in  agriculture,  and  had  neither  sary  for  the  complaint  to  contain  an 

lands,  town-lots,  nor  houses  subject  to  allegation   that   the   mortgage  is  still 

execution   as  a   homestead.     Johnson  unpaid,    where    the    complaint    does 

V.  Neal,  32  Neb.  14.  show  that  the  mortgaged  debt  was  not 

1.  Hoisington     v,     Armstrong,     32  due   when   it   was   filed.     Marcum    v, 

Kan.    no:    Daniels  v.   Cole,  21   Neb.  Coleman,  8  Mont.  196. 

156.     See  also  Batchelor  v.  Walburn,  8.  Person   v.    Wright,  35   Ark.   169; 

23  Kan.  733.  Stevenson  v.  Lord,  15  Colo.  131;  Tufts 

In  Indiana  it  was  held  that  in  an  action  r.  Johnson,  39  III.  App.  112;    Rodgers 
before  a  justice  of  the  peace  the  com-  v,   Graham,   36   Neb.   730;    Swope    v. 
plaint  must  allege  that  the   property  Burnham,  6  Okla.  736. 
has  not  beeu   taken   by   virtue  of  an  Alleging  Illegality  of  Tax. —  If  a  com- 
executioo  or  other  writ,  as  required  by  plaint  is  nled  against  a  town  for  prop- 
statute,  and  must  be  sworn  to;  and  a  erty  seized  by  an  officer  in  satisfaction 
bond    must    be   tiled   before   the    writ  of  an  assessed  tax,  it  must  allege  that 
issues,   otherwise    the    court    has    no  the  tax  is  illegal.     Andrews  v.  Sellers, 
jurisdiction.      Do  well    v.    Richardson,  11  Ind.  App.  301. 
10  Ind.  573;  McCoy  v.  Reck,  50  Ind.  8.  Sopris  v,  Truax,  i  Colo.  91;  Bliss 
283.     But  this  view  seems   to  be  re-  v.  Cottle,  32  Barb.  (N.  Y.)  322. 
versed  by  Tarpie  v,  Fagg,  134  Ind.  476.  Frand    Bnffloiently    Alleged.  —  Where 

In  Wisconiin  in  an  action  before  a  the  complaint  alleged  that  the  goods 

justice  of  tbe  peace,  when  the  affidavit  were  obtained  on  credit  by  means  of 

takes  the  place  of  a  complaint  it-  is  not  the   false   representations   made    to  a 

necessary  for  the  plaintiff  to  prove  an  commercial   agency,  with    intent  "  to 

averment    therein,    that   the    property  obtain  credit  and  to  induce  merchants 

'  had  not  been  taken  by  virtue  or  any  and  others  to  sell  goods  to  them."  the 

tax,**  etc.,  "  nor  seized  under  any  exe-  intent  to  deceive  and  defraud  the  plain- 

cuijon,"    etc.     Carney    v,    Doyle,    14  tiff  was  held  to  be  sufficiently  alleged. 

Wis.  270.  Morrison  v.  Lewis,  49  N.  Y.  Super.  Ct. 

Wrongfol  Levy  npon  Mortgaged  Chat-  170,  4  Civ.  Pro.  (N.  Y.)  437. 

tell.  —  Where  the  plaintiff  alleges  that  4.  Clark  v.   Martin,   120   Mass.  543; 

he.  by  virtue  of  a  certain  chattel  mort-  Riley  v.  Liltlefield,  84  Mich.  22. 

gage,  is  entitled  to  the  immediate  pos-  An    Ad   Damnum    Allegation    is    not 
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Alleginff  BpeoUl  DamaffM.  —  Where  it  is  desired  to  recover  such 
damages  as  are  not  the  usual  or  natural  consequences  of  the 
detention,  or  what  are  otherwise  known  as  special  damages,  they 
must  be  specially  pleaded.* 

4.  Prayer  for  Belief.  —  The  declaration  or  complaint  should 
contain  a  prayer  for  the  relief  sought.* 

5.  Verification.  —  It  is  made  necessary  by  statute  in  some  juris- 
dictions for  the  complaint  to  be  verified  either  by  the  plaintiff, 
his  agent  or  attorney,'  and  it  has  been  held  that  when  it  is  so 
verified  it  may  perform  the  double  function  of  a  complaint  and 
affidavit,  dispensing  with  the  necessity  of  a  separate  affidavit.* 

6.  Objections.  —  Objections  to  the  form  or  sufficiency  of  the 
declaration  or  complaint  must  be  made  at  the  first  available 
opportunity,  for  if  the  party  desiring  to  make  them  should  go  to 
trial  or  proceed  with  the  cause  without  raising  his  question  at 
the  proper  time,  it  will  be  considered  waived.* 

7.  Amendment.  —  The  declaration  or  complaint  may  be  amended 
in  the  discretion  of  the  court,  and  an  amendment  is  liberally 
granted  with  a   view  to  substantial  justice  between  the  parties, 

essential  in  a  complaint  in  an  action  of  in  the  action  of  trespass.     Lander  v. 

claim  and  delivery,  where  the  plaintiff  Ware,  i  Strobh.  L.  (S.  Car.)  15. 
sets  forth  that  he  was  the  owner  and        2.  Rice  v,  Powell,  Dall.  (Tex.)  413. 
in   possession  of  certain  goods  of  the        Objaetion     Waived.  —  Although     the 

value  of    four   thousand   dollars  and  petition  in  replevin  may  be  defective 

asked  for  a  return  of  the  property  or  in  failing  to  ask  a  judgment  for  the 

its   value.     Woods  v.   Berry,  7  Mont,  possession  of  the  property,  yet  if  the 

195.  plaintiff  is  found  to  be  entitled  to  such 

In  Maryland  if  the  declaration  does  possession  and  no  objection  to  the  pe- 

not  allege  that  dimages  have  been  sus-  tition  is  made  in  the  court  below,  that 

tained  ic  is  bad.     Faget  v.  Brayton,  2  objection  cannot  be  raised  on  appeal. 

Har.  &  J.  (Md.)  350.  Williams  v,  Wilcox.  66  Iowa  65. 

1.  Burks    V.    Koch,    75     Cal.     356;        8.  Cure    v.    Wilson.    25    Iowa    205; 

Tucker  v.  Parks,  7  Colo.  62;  Burrage  Duffy  v.  Dale.  42  Iowa  215;  Do  well  v. 

V.  Nelson,  48  Miss.  237;    Burkeholder  Richardson,    10  Ind.    573;    McCoy   v. 

V.  Rudrow,  19  Mo.  App.  60;    Cooke  v.  Reck,  50  Ind.  283,    Hall  zf.  Durham, 

Clary,  48  Mo.  App.  166;    Rosecrans  v.  117  Ind.  429;  Bingham  v.  Hill,  38  Ohio 

Asay,  49  Neb.  512;    Armagost  v.  Ris-  St  657,  i  Clev.  L.  Rep.  74,  4  Ohio  Dec. 

ing,  54  Neb.  763;    Striker  v.  Beattie,  4  (Reprint)  144. 

Cine.  L.  Bui.  956.  7  Ohio  Dec.  (Reprint)        4.  Stephens  v.   Scott.    13    Ind.   515; 

683.  Minchrod  v.  Windoes,  29  Ind.  288;  Cox 

Injury  to  Property.  —  Special  damages  v.  Albert,  78  Ind.  241:  Louisville,  etc.. 

for  injury  to  lumber  cannot  in  an  ac-  R.  Co.  v.  Payne,  103  Ind.  183. 
tion  of  replevin  be  recovered  under  a        5.  Farmers  Alliance  Warehouse,  etc., 

general    allegation    of  damages,   that  Co.  v.  McElhannon,  98  Ga.  394;  Crum 

•*  defendant   wrongfully   detains    said  v.   Elliston,  33   Mo.  App.  591;    Wilmot 

goods  and  chattels  from  the  possession  v.  Lyon,  7  Ohio  Cir.  Dec.  394;    Pisto- 

of  the  plaintiff,  and  has  so  wrongfully  rius  v.  Swarthout,  67  Mich.  186;  Krae- 

detained  the  same  for  seventeen  days,  mer  v.  Kraemer  Drug  Co.,  59  N.  J.  L. 

to    plaintiff's    damage."     Whitney   r.  9;    Kennedy  z'.  Roberts.  T05  Iowa  521; 

Levon.  34  Neb.  443.  Williams  v.  Wilcox,  66  Iowa  65. 

Special  Damages  for  Trespais.  —  If  it  is        Xotion  to  Xake  More  Definite  and  Cer- 

intendeJ  to  charge  the  avowant  in  re-  tain.  —  A  petition  to  replevy  money  is 

plevin   with  such  tortious  proceeding  not  demurrable,  because  the  money  is 

under  the  distress  as  makes  him  a  tres-  not  described  as  being  marked  or  in  a 

passer  ad   initio^   it   is   necessary   that  parcel.     Motion  to  make  more  definite 

such  a  matter  be  pleaded  specially,  as  is     the    proper    mode    of    objecting. 
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where  the  purpose  is  to  make  the  allegations  more  definite  and 
specific  or  to  supply  omissions.^ 

Amoadmoiit  Bofuod.  —  Where  the  plaintiff's  allegations  are  so 
defective  that  they  do  not  authorize  the  issuance  of  process,  or 
where  the  court  deems  an  amendment  unnecessary  or  unjustifi- 
able, an  amendment  will  be  refused.* 

Knapp  V.  Springmeier,  3  Cidc.  L.  Bui.  of  a  proper  judgment.    Jaggar  v,  Can- 

1122,  7  Ohio  Dec.  (Reprint)  570.  ningham,  8  Daly  (N.  Y.)  511. 

1.  Howell   V,   Foster,   65    Cal.    169;  Hew     Bond     B«qairod. —  Upon     an 
Henderson  v.  Hart.  122  Cal.  332;  Au-  amendment  of  the  description  of  the 
trey  v,  Bowen,  7  Colo.  App.  408;  Jeffer-  property  replevied  the  plaintiff  will  be 
son    V,   Chase,   I   Hoast.    (Del.)    219;  required  to  file  a  new  bond   unless  he 
Douglas  V.  Newman,  5  111.  App.  518;  agrees  to  strike  out  the  articles  not 
McCarthy    v.    Hetzner,   70    111.    App.  covered  by  the  old  bond.    Abeles  v. 
480;    Leek   v.   Chesley,  98   Iowa  593;  Loag,  12  W.  N.  C.  (Pa.)  407. 
Swan  V.  Savage,  55  Neb.  687;   Weich  2.  Selking  v.  Hebel,  i  Mo.  App.  340; 
V.  Milliken,  (Neb.  1898)  77  N.  W.  Rep.  Gist  v.  Loring,  60  Mo.  487;   Pugh  v. 
363;    Lothrop  V,  Locke,  59  N.  H.  532;  Calloway,  10  Ohio  St.  488. 
Swope  V,  Burnham,  6  Okla.  736;  Willis  Omiisioii  of  Jurisdictional  Pact.  —  The 
V.  De  Witt,  3  S.  Dak.  281;    McKesson  omission  to  allege  a  jurisdictional  fact 
V,  Sherman,  51  Wis.  303;  Wadleigh  v,  in   an  action  of  replevin   commenced 
Buckingham,  80  Wis.  230.  before  a  justice  of  the  peace  cannot  be 
To  Correspond  to  Finding  as  to  Yalno.  rectified    by   amendment  under  Rev. 
—  If  the  value  of  the  property  as  found  Stat.  1879,  §  3060,  in  the  Circuit  Court 
in  the  verdict  is  greater  than  the  value  on  appeal  of  the  cause,  but  necessitates 
stated  in  the  complaint,  the  complaint  a  dismissal  of  the  suit.    It  was  accord- 
will  be  regarded  as  amended  to  corre-  ingly  held  that  the  plaintiff's  omission 
spond  with  the  verdict.     Singer  Mfg.  to  allege,  in  the  statement  of  his  cause 
Co.  V,  Doxey,  65  Ind.  65.  of  action  in  such  a  suit,  that  the  prop- 
Amendment  in  Appellate    Conrt. —  In  erty  sued  for  was  detained  by  the  de- 
an action  brought  before  a  justice  of  fendant,  could  not  be  cured  by  amend- 
the  peace  and  appealed   to  the  district  ment  under  said  section.      Dowdy  v. 
court,  if  the  ends  of  justice  require  it,  Womble,  41  Mo.  App.  573. 
as  where  by  an  increase  in  the  value  of  Amendment  as  to  a  Party  Hot  Cliarged. 
the  property  pending  the  appeal  it  ex-  —  Where  A  brought  an  action  against 
ceeds   the    jurisdiction    of    the    lower  B  to  recover  certain  chattels,  filed  the 
court,  the  appellate  court,  by  amend-  proper  affidavit,  and  obtained  an  order 
ment,  may  permit  an  increase  of  the  of  delivery  under  which  he  recovered 
alleged  value,  and  a  recovery  may  be  possession  of  the  property,  he  cannot 
had   accordingly.     Deck  v.  Smith,   12  afterwards,  before  the  trial,  amend  his 
Neb.  389.  petition  by  making  C  a  joint  defend- 
Amendments  Liberally  Accorded.  —  The  ant  with  B   to  recover  the  property, 
action  of  replevin   is  not  an  extraordi-  unless,  in  an  affidavit  filed  before  he 
nary  remedy  in  derogation  of  the  com-  obtained   the  chattels  in  controversy, 
mon  law,  like  the  proceeding  by  attach-  he  had  charged  C  with  the  wrongful 
ment.       On    principle    the    owner    of  detention  of  the  same.     Bardwell  v, 
personal  property  ought  lo  have   the  Stubbert,  17  Neb.  485. 
same  right  to  recover  the  possession  of  Eifect     of    Amendment.  —  When     an 
it  in  specie  when  wrongfully  detained,  amended  declaration  or  complaint  is 
as   he  has  to  recover  a  debt,  and   in  filed  the  original  ceases  to  remain  a 
either   proceeding  the   law  should  be  part  of  the  record,  and  the  amendment 
equally    liberal    in    allowing    amend-  has  relation  back  to  the  commencement 
ments  in  furtherance  of  justice.     Mar-  of   the  suit.     Andrews  v.   Sellers,    ii 
tinez  «/.  Martinez,  2  N.  Mex.  464.  Ind.  App.  301;    Swain  9.  Savage,   55 
Amendment  After  Failure  of   8nit    on  Neb.  687;    Weich  v,  Milliken,    (Neb. 
Bond.  —  The  complaint  and  judgment  1898)  77  N.  W.  Rep.  363. 
in  replevin  may  be  amended  after  the  Amendment    After    Demurrer    Sus^ 
failure  of  a  suit  against  the  sureties  in  tained.  — Where,  on   sustaining  a  de- 
ihe  defendant's  undertaking  for  want  murrer  to  a  petition,  no  assessment  of 
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IX.  Plea  OB  AVSWEB  —  1.  In  General  —  Applloation  of  General  Bidei. 
—  In  replevin,  as  a  general  rule,  as  will  be  seen  from  the  illustra- 
tions given  in  the  notes,  there  is  the  same  necessity  for  a  plea  or 
answer  as  in  other  actions,  and  in  framing  the  plea  or  answer  the 
general  rules  of  pleading  are  applied.' 


the  value  or  of  damages  has  been 
made,  and  the  court  grants  leave  to 
amend  the  petition,  the  leave  to  amend 
impliedly  sets  aside  the  judgment  for 
costs  against  the  plaintiff,  and  rein- 
states the  cause;  hence  it  would  be 
premature  for  the  defendant  to  insti- 
tute suit  on  the  bond.  Hansard  v. 
Reed,  29  Mo.  472. 
1.  Keoessity  of  Plea  or  Answer.  —  If 


one  thousand  dollars,  and  the  answer 
denied  that  on  the  day  specified  the 
**  plaintiff  was  the  owner  and  lawfully 
in  possession,"  and,  as  to  its  value, 
averred  that  the  defendant  has  no 
knowledge,  etc.,  and  therefore  denies 
that  it  is  worth  one  thousand  dol- 
lars, the  answer  was  held  insufficient, 
because  it  raised  an  immaterial  issue 
as  to  time,  and  as  to  the   possession 


the  defendant  has  failed  to  file  a  plea    of  property  it  amounted  merely  to  a 


he  cannot  have  a  trial  of  the  issues, 
even  if  plaintiff  does  not  appear.  Els- 
berg  V.  Frietze,  (N.  Mex.  1867)  43  Pac. 
Rep.  690. 

/ft  Justices^  Courts.  —  No  written  de- 
fense is  required  in  an  action  of  re- 
plevin before  a  justice  of  the  peace. 
Texas,  etc.,    R.   Co.  v.  Hall,  44  Ark. 

375. 


conclusion  of  law.  Kuhland  v.  Sedg- 
wick,  17  Cal.  123. 

Plea  Puis  Darrein  Continuaiioe.  —  If  an 
animal  sought  to  be  replevied  dies 
pending  the  action,  the  defense  must 
be  made  by  plea  puis  darrein  continu- 
ance. Gentry  v.  Barnett,  6  T.  B.  Mon. 
(Ky.)  115. 

Plea  of  Former  Recovery.  —  A  plea  of 


Leave  to  File  Answer  After  Default. —  former  recovery,  in    replevin  for  two 

If  the  defendant  has  allowed  his  time  articles,  can  be  supported  neither  by  a 

for  answering  to  pass,  but  files  a  mo-  judgment  of  non  prosequi  against  the 

tion  to  set  aside  the  proceedings   for  plaintiff  in  a  former  suit  of  replevin 

irregularity  and  prays  in  his  motion  for  one  of  the  articles  alone,  nor  by  a 

for  such  other  and  further  relief  as  may  judgment  against  him  on  the  replevin 

be  just,  it  is  proper  to  allow  him  to  bond.     Poor  v.  Darrah,  5  Houst.  (Del.) 


serve  his  answer  on  the  usual  terms. 
Paddock  v.  Guyder,  (Supm.  Ct.  Gen. 
T.)  8  N.  Y.  Supp.  905. 
Denial  on  Information  and  Belief.  —  If 


39+. 
Alleging     Hegative     Pregnant.  —  An 

averment  in  an  answer  which  implies 
the  affirmative    of    an    allegation   in- 

the  complaint  alleges  that  the  plaintiff  tended  to  be  denied  is  faulty  as  a  nega- 

"  forwarded    and   delivered   unto   the  tive   pregnant  and  hence  insufficient, 

bank  of  Port  Angeles,  into  the  hands  of  Bach  v.  Montana  Lumber,  etc.,  Co.,  15 

one  B.  F.  Schwartz,  the  then  manager  Mont.  345. 

of  said  bank,  the  said  warrant,  with  Illustration,  —  In  an  action  of  re- 
the  following  indorsement  thereon,  plevin  to  recover  possession  of  a  city 
to  wit,  '  For  collection  and  credit,  ac-  warrant  which  plaintiff  alleges  came 
count  of  Seattle  National  Bank,  Seattle,  into  its  hands  by  indorsement,  an  an- 
Wash.  Signed:  Robert  G.  Hooker,  swer  alleging  "  that  whether  said  war- 
cashier,*  "  a  denial  of  such  allegations  rant  came  into  the  hands  of  plaintiff  as 
on  information  and  belief  is  sufficient,  alleged,  ♦  ♦  ♦  this  defendant  has 
although  defendant  is  in  possession  of  no  knowledge  or  information  sufficient 
the  warrant,  and  could  have  had  actual  whereof  to  form  a  belief,  and  he  there- 
knowledge  of  the  indorsement,  as  the  fore  denies  the  same,**  is  an  insufficient 
material  allegation  of  the  complaint  denial  for  the  reason  that  it  constitutes 
goes  to  the  fact  of  the  forwarding  and  a  negative  pregnant.  Seattle  Nat. 
delivery  of  the  warrant,  and  not  to  that  Bank  v.  Mcerwaldt,  8  Wash.  630. 
of  its  indorsement.  Seattle  Nat.  Bank  Snrplasage.  —  The  presence  of  state- 
V,  Meerwaldt.  8  Wash.  630.  ments  in  the  answer  which  are  harm- 
Immaterial  Issaee  as  to  Valne  and  Pes-  less  and  immaterial  will  be  disregarded 
■eetion.  —  Where  the  complaint  averred  and  stricken  out  as  surplusage.  Ains- 
that  on  a  certain  day  the  plaintiff  was  worth  -'.  Love,  12  Pa.  Co.  Ct.  273. 
the  owner  and  in  possession  of  the  Illustration.  —  A  plea  which  avers 
property,    and    that    its    value     was  that  the  goods  were  the  property  of  a 
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ATerment  of  Legal  Oonelnslons.  —  A  plea  or  answer  must  not  state 
merely  a  conclusion  of  law.* 

Answers  under  the  Code.  —  An  answer  which  denies  and  puts  in 
issue  the  essential  averments  of  the  complaint  is  sufficient  to 
require  the  plaintiff  to  maintain  the  cause  of  action  set  up.  No 
such  technical  effect  should  be  given  an  answer  under  the  code  as 
was  given  some  of  the  common-law  pleas  in  replevin.* 

AffirmatiTo  Belief.  —  When  the  defendant  seeks  affirmative  relief 
he  must  allege  in  his  answer  the  facts  entitling  him  thereto,  and 
when  these  facts  are  properly  denied  in  the  plaintiff's  reply,  the 
defendant  is  further  required  to  prove  them  affirmatively  at  the 
trial. » 

Pleading  Set-olT.  —  In  an  action  of  replevin  to  recover  possession 
of  personal  property,  a  set-off  cannot  be  pleaded.* 

2.  Oeneral  Issue  —  Kon  Cepit.  —  At  common  law  the  general 
issue  is  non  cepit,  which  admits  the  property  and  right  of  posses- 
sion to  be  in  the  plaintiff  and  puts  in  issue  only  the  taking,  and 
does  not  authorize  a  judgment  for  the  return  of  the  property  to 
the  defendant;*  nor  does  such  a  plea  authorize  a  judgment  in 

'bird  person,  and  not  the  property  of  thereof  in  case  a  return  cannot  be  had, 

the  plaintiff,  presents  a  good  defense,  and  for  damages  and  costs,  seeks  affirm- 

and   it   makes   no  difference   that  the  ative   reUef,   and   a  judgment  of  dis- 

plea  sets  up  defectively  a  levy  of  the  missal  by  the  plaintiff,  entered  by  the 

defendant  upon  the  goods  as  the  goods  clerk  after  such  answer  is  filed,  is  void, 

of  such  third  person,  as  that  averment  although  an  order  of  dismissal  had  been 

may   be   rejected   as  surplusage;    nor  entered  upon  the  register  of  actions  be- 

does   it  make  any  difference   whether  fore  the  filing  of  the  answer.     Acock 

defendant  had  or  had  nol,  as  between  v,  Halsey,  90  Cal.  215. 
himself  and  such  third  person,  a  right        4.  Boil    v.    Simms,     60     Ind.     162; 

to  take  the  goods.     Lamping  v.  Payne,  Sterner  v,  Abbott,  13  W.   N.   C.  (Pa.) 

83111.463.  209.     And  see  generally  article  Set-off 

1.  Spahr  V.  Tarft,  23  111.  App.  420;  and  Counterclaim. 

Talbott    V.   Padgett,   30  S.   Car.    167.  Property    Taken    by    Plaintiff.  —  The 

And  see  generally  article  Legal  Con-  subject  matter  of  litigation  in  replevin 

CLUSIONS.  is  the  property  mentioned  in  the  com- 

2.  Bolander  v.  Gentry,  36  Cal.  105;  plaint,  and  the  defendant  cannot  in  his 
Fleming  v.  Hawley,  65  Cal.  492;  answer  allege  that  the  plaintiff  has 
Acock  V,  Halsey,  90  Cal.  215;  Noble  v.  taken  from  him  other  property  than 
Worthy,  (Indian  Ter.  1898)  45  S.  W.  that  mentioned  in  the  complaint,  and 
Rep.  137;  Jansenv.  Effey,  10  Iowa  227;  ask  or  obtain  judgment  for  its  return. 
Bailey  v.  B^yne,  20  Kan.  657;  Roberts  Lo\^ensohn  v.  Ward,  45  Cal.  8. 

V.  White,  146  Mass.  256;  School  Dist.  Plea  in  CroM-replevin. —  In  a  cross- 
No.  2  V.  Shoemaker,  5  Neb.  36;  replevin  the  defendant  may  plead  in 
Creighton  v.  Newton,  5  Neb.  100;  Rus-  abatement  or  in  bar  the  pendency  of 
sell  V.  Amundson,  4  N.  Dak.  112;  Cap*  the  first  suit,  and  on  a  determination  of 
ital  Lumbering  Co.  v.  Hall,  10  Oregon  the  plea  in  his  favor  is  entitled  to  a 
202;  Wright  V.  Card,  16  R.  I.  719.  judgmentof  return.  Beers ».  Wuerpul, 
And  see  article  Answers  in  Code  24  Ark.  272. 
Pleading,  vol.  i,  p.  777.  5.  Arkansas.  —  Wilson  v.  Royston.  2  ■ 

8.  Roberts  v.  White,  146  Mass.  256;  Ark.  315;  Ringo  v.   Field,  6  Ark.  43; 

Capital    Lumbering   Co.   v.    Hall,    10  Carroll  v,  Harris,  19  Ark.  237. 

Oregon  202.  Connecticut,  —  Watson  v.  Watson,  10 

DiuniBial  After  Answer.  —  Where  the  Conn.  76. 

propertv    has   been   delivered    to    the  Dela^vare,  —  Eaves  v.  King,  i  Harr. 

plaintiff,  an  answer  praying  for  the  re-  (Del.)  141. 

turn   of   the   property,    or    ihe    value  Florida,  —  Hopkins     v.     Burney,    2 
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Ctoaeral  Imim. 


favor  of  the  defendant  for  damages.* 

The  Plea  of  Cepit  in  Alio  Looo  does  not  admit  the  taking  as  laid  io 
the  declaration,  nor  is  the  locus  in  quo  traversable.* 

Fla.  42;  Holliday  v,  McKiane,  22  Fla.  avail  himself  of  any  other  defense  it 
153.  should  be  by  special  plea  or  brief 
Illinois, — Galusha  r.  Butterfield,  3  statement  denying  property  In  plain- 
Ill.  227;  Mattson  v.  Hanisch,  5  III.  tiff.  Seaver  ».  Dingley,  4  Me.  306; 
App.  102;  Anderson  v,  Talcott,  6  111.  Viclcery  w.  Sherburne,  20  Me.  34:  Dil- 
365,  Vose  V.  Hart,  12  111.  378;  Ingalls  Itngham  ».  Smith,  30  Me.  370;  Moul- 
».  Bnlkley.  15  III.  224;  Miller  ir.  Gable,  ton   v.   Bird,  31    Me.   296;    Coopers. 


30  HI.  App.  578;  Bourk  ».  Riggs,  38 
111.  321;  Chandlers/.  Lincoln,  52  111.  74; 
Lammers  x»,  Meyer,  59  111.  214;  Van 
Namee  v.  Biadley,  69  111.  299. 

Indiana,  —  Trotter  v.  Taylor,  5 
Blackf.  (Ind.)  431. 

Kentucky,  —  Harper  v.  Baker,  3  T. 
B.  Mon.(Kv.)42i;  Bonner  t/.  Coleman, 
3  B.  Mon.  (Ky.)  464. 

Maine, — Seaver  v,  Dingley,  4  Me. 
306;  Vickery  v,  Sherburne,  20  Me.  34; 
Sawyer  v.  Huff,  25  Me.  464;  Dilling- 
ham V,  Smith,  30  Me.  370;  Moulton  v. 
Bird,  31  Me.  296:  Cooper  v,  Bakeman, 
32  Me.  192;  Strang  ?/.  Hirst,  61  Me.  9; 
Page  V,  McGlinch,  63  Me.  472;  Pope 
V,  Jackson,  65  Me.  162;  Lewis  v. 
Smart,  67  Me.  206. 

Massachusetts,  —  M'Farland   v,  Bar- 


Bake  man,  32  Me.  192.  See  Shuter  v. 
Page,  II  Johns.  (N.  Y.)  196. 

Baiiei  No  Issue  as  to  Title.  —  The  plea 
of  non  cepit  in  replevin  admits  the 
property  of  the  thing  taken  to  be  in 
the  plaintiff,  and  if  the  defendant  de* 
sires  to  dispute  the  question  of  prop- 
erty he  must  plead  it  specially.  Hop- 
kins V,  Burney,  2  Fla.  42;  Shuter  v. 
Page,  II  Johns.  (N.  Y.)  196. 

Under  the  Wisconsin  statute,  giving 
the  action  of  replevin  in  two  distinct 
classes  of  cases  —  for  the  unlawful 
taking  and  for  the  wrongful  detention, 
—  in  an  action  of  replevin  in  the  cepit, 
a  plea  of  the  general  issue,  non  cepit, 
admits  the  title,  and  simply  puts  in 
issue  the  wrongful  taking,  and,  when 
they  are  material,  the  time  and  place. 


ker,  I  Mass.   153;  Holmes  v.  Wood,  6    Coit  &.  Waples,  i  Minn.  134, 


Mass.  I;  Simpson  r.  M'Farland,  18 
Pick.  (Mass.)  427;  Whit  well  v.  Wells, 
24  Pick.  (Mass.)  25. 

Minnesota,  —  Colt  v,  Waples,  1  Minn. 

Missouri,  —  Gray  v,  Parker,  38  Mo. 
160. 
New  Hampshire.  —  Mitchell  v,  Rob 


Insni&cienoy  of  Bond.  —  Objection  to 
the  maintenance  of  replevin  by  all  of 
several  plaintiffs,  because  only  one  of 
them  has  given  the  bond  required  by 
Rev.  Stat.  Me.,  c.  69,  §§  i,  2,  cannot 
be  taken  under  the  plea  of  non  cepit. 
The  plea  of  non  cepit  admits  the 
capacity  of  all  to  sue.     Pope  v.  Jack- 


crls,  50  N.  H.  486;  Carter  v.  Piper,  57    son,  65  Me.  162.    See  also  Page  v.  Mc 


N.  H.  217. 

New  York, — Shuter  v.  Page,  11 
Johns.  (N.  Y.)  196;  Bemus  v.  Beek- 
man,  3  Wend.  (N.  Y.)  667;  Skid  more  v. 
Devoy,  i  N.  Y.  Leg.  Obs.  123;  Ely  u. 


Clinch,  63  Me.  472;  Strang  t.  Hirst, 
61  Me.  9. 

1.  Hopkins  V,  Burney,  2  Fla.  42; 
Mitchell  V.  Roberts,  50  N.  H.  486. 

Plaintiff's  Eight  to  Damages.  —  The 


Ehle,  3  N.  Y.  S06;  People  v.  Niagara  plea  of  non  cepit  controverts  the  plain- 

C.  PI.,  4  Wend.  (N.  Y.)  217.  tiff's  right  to  recover  damages.     Buck- 

North  Carolina,  —  Rowland  v.  Mann,  ley  v.  Handy,  2  Miles  (Pa.)  449. 

6  Ired.  L.  (N.  Car.)  38  2.  Williams  v,  Welch,  5  Wend.  (N. 

Ohio,  —  Thornton  v,  Sprague,  Wright  Y.)  290. 

(Ohio)  645.  Kentnoky  Statute.  —  Under  the  Act  of 

Pennsylvania.  —  Mackinley     v,    Mc-  1811  a  distress  warrant  maybe  levied 

Gregor,  3  Whart.  (Pa.)369;  Buckleys,  anywhere  within    the   county;  conse- 


Handy,  2  Miles  (Pa.)  449;  Woodward 
V.  Carl,  3  Luz.  L.  Reg.  (Pa.)  227. 

Wisconsin,  —  Emmons  v.  Do  we,  2 
Wis.  322;  Dimond  v.  Downing,  2  Wis. 
498;  Douglass  V,  Garrett,  5  Wis.  85; 
Swain  v,  Rovs,  4  Wis.  150;  Rouge  v. 
Dawson,  9  VVis.  246. 

Other     Defenses     Host     Be    Pleaded 


quently  the  common-law  doctrine  that 
made  the  locus  in  quo  traversable  is 
inapplicable  here,  and  a  plea  of  cepit  in 
alio  loco  is  immaterial.  Lougee  v, 
Colton,  9  Dana  (Ky.)  123. 

Issae  as  to  Sight  of  Property  —  Plaoe 
of  Taking  Immaterial.  —  If  a  defendant 
omits   to    plead   non   cepit,  or   cepit  in 


Bpeoially.  —  If    the    defendant    would    alio  loco,  but  pleads  property  in  him* 
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AppropriateneM  of  Koa  Detiaot.  —  If  the  action  is  in  the  cepit,  the 
plea  of  non  detinet  is  inappropriate;'  but  if  the  action  is  for 
unlawful  detainer,  non  detinet  or  its  equivalent  under  the  code 
is  the  proper  plea  or  answer.* 

Sffect  of  Von  Dotinet  —  The  plea  of  non  detinet  puts  in  issue  not 
only  the  wrongful  taking  and  detention,  but  also  plaintiff's  right 
of  property,'  and,  like  the  plea  of  non  cepity  does  not  authorize  a 
judgment  for  the  return  of  the  property  to  the  defendant.* 

Kot  Guilty  or  General  Denial.  —  In  some  jurisdictions  the  plea  of 
"  not  guilty,"  and  in  others  in  which  the  code  system  of  plead- 
ing prevails  the  general  denial,  puts  in  issue  every  fact  stated  in 
the  declaration  or  complaint  necessary  to  sustain  plaintiff's  cause 
of  action,  and  under  such  general  issue  or  general  denial  great 
latitude  of  defenses  may  be  allowed  and  anything  may  be  shown 
that  aids  in  establishing  the  fact  that  plaintiff  had  no  right  to 
possession  from  the  beginning.' 

self  or  another,  and  issue  be  taken  on  the  wrongful  detention  only.      Sim- 

tbe  right  of  property,  the  place  of  tak-  mons  v,  Jenkins,  76  111.  479. 

ing  the  goods  is   not  material.     Em-  In  Ohio  the  answer  of  non  detinet^  or 

mett  V,  Brigg9.  21  N.  J.  L.  53.  that  defendant  does  not    detain    the 

1.  Davis  V,  Calvert,  17  Ark.  85.  chattel,  puts  in  issue  not  only  the  fact 

2.  Walpole  v.  Smith,  4  Blackf.  (Ind.)  of  detention,  but  also  the  plaintiff's 
304.  See  GuJUe  v.  Wong  Fook,  13  title  to  the  chattel,  and  is  the  only 
Oregon  577.  proper  answer.     Kelley  v,  Blakeley,  2 

Porm  of  Aniwor.  —  An  answer  denying  West.  L.  Month.  151,  2  Ohio  Dec.  (Re- 

"that  at  the  time  stated  in  the  com-  print)  251;    Ferrell    v.   Humphrey,   12 

plaint,  or  at  any  other  time,  the  prop-  Ohio  113.     See  Oaks  v,  Wyatt,  10  Ohio 

erty  described  in  the  complaint  came  344. 

into  the  possession  of  the  defendant,  or  4.  Johnson    v,    Howe,    7    111.    342; 

that  the  same  was  or  remained  in  his  Bourk  t^.  Riggs,  38  111.  321;  Chandler 

possession  at  the  time  of  the  commence-  v,    Lincoln,    52    111.    74;    Mattson    v, 

ment  of  this  action,  as  alleged  in  said  Hanisch,  5  111.  App.  102;   Hlnchman 

complaint,''   is  a  sufficient   denial  of  v.  Doak,  48   Mich.   168;   Gallagher  v, 

possession.     Roberts  v,  Johannas,  41  Bishop,  15  Wis.  276. 

Wis.   616.    See  also  Martin  v.  Porter,  Ho  Writ  of  Botorno  Habondo. »  It  is 

84  Cal.  476.  error,  under  a  plea  of  non  detinet^  to 

8.  Patterson  v.  Fowler,  22  Ark.  396;  find  the  title  to  the  property  in  the  de- 

Neis  V,  Gillen,  27  Ark.  184;  Kelley  i/.  fendant  and  to  award  a  writ  of  retorno 

Blakeley,  2  West.  L.  Month.  151,  2  Ohio  habendo.     Dyer  t^.  Brown,  71  111.  App. 

Dec.  (Reprint)  251;  Emmons  v,  Dowe,  317. 

2   Wis.   322;    Dimond  s'.  Downing,   2  Under tho  Codo.  —  \ti  Arkansas  ^Si  ^iti* 

Wis.  498;  Douglass  v.  Garrett,  5  Wis.  swer  that   the  defendant  "  does   not 

85;  Swain  v.  Roys,  4  Wis.  150;  Ronge  unlawfully  and   wrongfully  withhold 

V.  Dawson,  9  Wis.  246.  plaintiff's    property  as  described  *'  is 

In  Illinois  the  plea  of  non  detinet  does  bad,  because  the  answer  should  either 

not  put  in  issue  the  title  to  the  prop-  deny  the  fact  of  the  detention  or  allege 

erty.     Ingalls  v,  Bulkley,  15  111.  224;  the  special  matter  showing  that  the  de. 

Boark  v.  Riggs,  38  111.  321;  Chandler  tention  is  lawful.    Tyner  v.  Hays,  37 

V,  Lincoln,   52  111.  74;  Van  Namee  c/.  Ark.  599. 

Bradley,    69    111.    299;      Mattson     v,  Sevoial  Pleas  of  Defendants.  —  In  re- 

Hanisch,   5   III.   App.    102;    Miller  v,  plevin  against  two,  each  may  plead  ff^^yf 

Gable,  30  111.  App.  578;  Dyer  v.  Brown,  detinet  separately;  and  a  plea  of  prop* 

71  III.  App.  317.  erty  in  one  is  good  upon  general  de- 

Admission  of  Taking.  —  Where  the  murrcr.    Boyd  v,  McAdams,  16  111.  146. 

declaration  alleges  an  unlawful  taking.  5.  California,  —  Eaton  v.  Metz,  (Cal. 

such  allegation  is  admitted  by  denying  1895)  40  Pac.  Rep.  947. 
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S.  Denying  Property  in  Plaintiff!  —  While  all  of  the  allegations 
of  the  complaint  in  replevin  maj^  be  put  in  issue  by  a  general 
denial,  yet  if  the  defendant  elects  to  file  a  specific  answer  deny- 
ing the  plaintiff's  title  or  right  of  possession,  he  must  observe  the 
general  rules  of  pleading,  and  the  denials  must  be  sufficient  to 
present  the  defenses  distinctly.^ 

Colorado,  —  Macbette   v.  Wanless,  I  non  detinet.     Dyer    v.  Brown,    71    111. 

Colo.  225.  App.  317. 

Connecticut.  —  McNamara    v.   Lyon,  Defendant  Kay  Plead  Titie  Speoially.  — 

69  Conn.  447;    Smith  v,  Brockett,  69  The  defendant  may  in  his  answer  deny 

Conn.  492.  generally  the  allegations  of  the  peti- 

Florida.  —  Holliday  v,  McKinne,  22  tion,  and  under  such  answer  prove  that 

Fla.  153.  he  is  the  owner  of  the  property  in  dis- 

Kansas.  —  Deford  v.    Hutchison,  45  pute,   and   entitled   to  the   immediate 

Kan.  318;  White  v.  Gemeny,  47  Kan.  possession     thereof.      This    mode    of 

741.  pleading,  however,  is  not  compulsory. 

Michigan.  —  Loom  is  v.  Foster,  i  He  may,  if  he  so  elect,  plead  specific- 
Mich.  165;  Snook  f.  Davi5,6Mich.  156;  ally  the  facts  constituting  his  defense, 
Craig  V.  Grant,  6  Mich.  447;  Belden  v.  and,  if  he  does  so.  the  ordinary  rules 
Laing,  8  Mich.  500;  Singer  Mfg.  Co.  of  pleading  will  apply;  and,  if  the  new 
V.  Benjamin,  55  Mich.  330.  matter  so  pleaded  constitutes  an  affirm- 

Minnesota.  —  Aultman    v.    0*Dowd.  atlve  defense,  the  plaintiff  must  file  a 

(Minn.  1898)  75  N.  W.  Rep.  756.  reply  thereto,  or  such  new  matter  will 

Mississippi.  —  George  v.  Hewlett,  70  be  taken  as  true.     Westover  v.  Vando- 

Miss.  I.  ran,  29  Neb.  652. 

Missouri.  —  Eidson    v.    Hedger,    38  Special  Property  in  Defendant. —  Under. 

Mo.  App.  52;  PuUiam  v.  Burlingame,  the  plea  of  the  general  issue,  without 

81   Mo.   Ill;  Oester  v.  Sitlington,  115  notice  or  special   allegation,    the  de- 

M).  247.  fendant  may  show  his  official  character 

iVedraska. — Aultman  ?/.  Stichler,  21  as  special  administrator,  and  that  as 

Neb.  72;  Merrill  v.  Wedgwood,  25  Neb.  such  he  claims  to  hold  the  property  re- 

283:  Horkey  v.  Kendall,  53  Neb.  522.  plevied.     Singer   Mfg.   Co.   v.    Benja- 

Nevada.  —  Westover  v.  Vandoran,  29  min,  55  Mich.  330. 

Nev.  652.  Frand  Heed  Not  Be  Speoially  Pleaded. 

Nexo  Hampshire. — Carter  v.   Piper,  — The   defendant   under   the   general 

57  N.   H.  217.  issue   may  assail  the  plaintiff's  title  for 

New  York.  —  Haas  v.  Altieri,  (C.  PI.  fraud,  and  show  such  facts  as  would 

Gen.  T.)  2  Misc.  (N.  Y.)  252.  under  the  law  render  such  title  void 

North  Dakota.  —  Russell  v,  Amund-  and  ineffective  against  the  defendant, 

son,  4  N.  Dak.  112*.  Piano  Mfg.  Co.  v.  and   in   this   case  the  defendant  need 

Daley,  6  N.  Dak.  330.  not  plead  the  statutes  of  fraud  to  avail 

Ohio.  —  Bailey  2/.  Swain,  45  Ohio  St.  himself  of  their  benefits.     Eidson  v. 

657.  Hedger,  38  Mo.  App.  52. 

South      Carolina.  —  Burckhalter     v.  1.  California.  —  Kuhland     v.    SedJf* 

Mitchell.  27  S.  Car.  240.  wick,    17     Cal.     123;     Woodworth    v. 

Vermont. — Campbell   v.    Camp,    69  Knowlton,  22  Cal.  164;    Richardson  v. 

Vt.  97.  Smith,  29  Cal.   529;    Pico  v.   Pico,  5^ 

Washington.  —  Chamberlin  v.  Winn,  Cal.  453;  Carman  v,  Ross,  64  Cal.  249: 

I    Wash.   501;    Kerron  v.  North   Pac.  Cunningham  v.  Skinner,  65  Cal.  385; 

Lumbering,  etc  ,  Co.,  i  Wash.  241.  Laughlin  v.  Thompson,  76  Cal.  287. 

Wisconsin,  —  Heeron  v,  Beckwith,  i  Indiana,  —  Riddle  p.  Parke,  12  Ind. 

Wis.    17;    Ford   v.    Ford,   3  Wis.  399;  89;    Landers  v,  George.  40  Ind.  160: 

Martin  v.  Watson,  8  Wis.  315;  Frisbie  Darter  v.  Brown,  48  Ind.  395;    Martz 

V,  Langworthy,  11  Wis.  375;  Child  v,  v.  Putnam,  117  Ind.  392. 

Child.  13  Wis.  17.  Illinois, — Chandler  v,    Lincoln,    52 

If  Detention  Alone  la  Charged  in  the  111.   74;    Reynolds  v.    McCormick,  62 

declaration  and  defendants  enter  a  plea  III.  412;    Co'nstantine  v.  Foster,  57  111- 

of    *' not    guilty"    of    the    grievance  36;  Van  Namee  v.  Bradley,  69  111.  299; 

charged,  this  is  equivalent  to  a  plea  of  Atkins  v,  Byrnes,  71  III.  326. 
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4L  Alleg^ing  Property  or  Eight  of  PosseBsion  in  Defendant.  —  Since 

the  defendant  must  recover  on  his  own  title  or  right  of  posses- 
sion, and  not  on  the  lack  of  such  in  the  plaintiff,  a  plea  denying 
property  in  the  plaintiff,  without  more,  is  bad.*  The  defendant, 
therefore,  should  show  affirmatively  in  his  answer  that  he  is 
entitled  to  the  right  of  possession,  either  for  himself  or  another 
in  his  own  name.* 

Iowa.  —  Mclntire     v.    Eastman,     76  signee  of  the  vendor,  and  objeciing  to 

Iowa  455.  the  jurisdiction  of  the  coarl  in  an  ac- 

Maine.  —  Pope   v.   Jackson,  65   Me.  tion  brought  against  him  as  such  as- 

162.  signee,    but     which     does     not    deny 

Massachusetts.  —  Chase    v.   Allen,    5  plaintiff's  ownership  or  right  of  posses- 
Allen  (Mass.)  599.  sion  of  the  property  sued  for,  or  that 

Minnesota.  —  Williams   v.    Mathews,  defendant's  detention  of  the  property 

30  Minn.  131.  is  wrongful,  is  insufficient.     Martz  r. 

Missouri.  —  Barley    v.    Cannon,    17  Putnam,  117  Ind.  392. 

Mo.  595.  1.  Anstice  v.  Holmes,  3  Den.  (N.  Y.) 

Montana. — Driscoll  v.  Dunwoody,  7  244;  Dermolt  v.  Wallach,   i  Black  (U. 

Mont.  394.  S.)  96. 

Nebraska.  —  Moore     v.     Kepner,     7  Trayene  of  PlaintifPs  Bight.  —  A  plea 

Neb.  291:    Gandy  z.  Pool,  14  Neb.  98;  of    property    in    the    defendant    or  a 

Burlington,   etc.,    R.    Co.    v.  Bear,   17  stranger  must  traverse  the  right  of  the 

Neb.  668,  18  Neb.  494.  plaintiff;  and  if  issue  be  taken,  affirm- 

New     York.  —  Ingraham    v.     Ham-  ing  the  property  to  be  in  the  plaintiff, 

mond,   I   Hill  (N.  Y.)  353;    Pringle  v.  he  must  fail,  unless  he  establish  an  ex« 

Phillips,  I  Sandf.  (N.  Y.)  292;  Anstice  elusive  right.      Rogers  v.  Arnold,   12 

V.  Holmes,  3  Den.  (N.  Y.)  244;  Rogers  Wend.  (N.  Y.)  31;  Anderson  v.  Talcott, 

V.  Arnold,  12  Wend.  (N.  Y.)  31.  6  111.  365. 

Xorth    Carolina.  —  Rowland    v.  \i  the  complaint,  in  an  action  to  re- 
Mann,  6  Ired.  L.  (N.  Car.)  38.  cover  the  possession  of  personal  prop- 

North  Dakota.  —  Hill   v.  Walsh,  6  S.  erty,  avers  that  the  '*  plaintiff  was  the 

Dak.  421.  owner  and  in  possession  of  the  prop- 

IVyoming.  —  Dobson  v.  Owens,  (Wyo.  erty,"  this  averment  is  not  traversed 

1895)  ¥^  P^c-  I^ep.  442.  by  an  answer  which  denies  that  the 

Denial  of  Infoniiation  and  Belief.  —  In  "  plaintiff  was  the  owner  and  entitled 
an  action  to  recover  possession  of  per-  to  the  possession  of  the  property." 
sonal  property,  a  denial  in  the  answer  Richardson  v.  Smith,  29  Cal.  529. 
that  the  plaintiff  is  the  owner,  and  the  Kecenity  for  Special  Plea. —  In  an  ac- 
further  allegation  that  the  defendant  tion  of  replevin,  if  the  claim  of  the  de< 
"  has  not  sufficient  information  or  be-  fendant  to  a  right  of  possession  is 
lief  to  enable  him  to  answer,"  the  al-  based  on  a  special  property,  such  fact 
legation  of  plaintiff  that  he  is  entitled  should  be  specially  pleaded,  as  it  can- 
to the  possession  of  the  property,"  and  not  be  shown  under  a  general  denial, 
on  that  ground  he  denies  the  same,"  Guille  v.  Wong  Fook,  13  Oregon  577. 
is  sufficient  to  put  in  issue  the  owner-  Ownership  general  or  special  in  de- 
ship  and  right  of  possession  of  plain-  fendant  or  a  third  person  must  be  spe- 
tiff.  Cunningham  v.  Skinner,  65  Cal.  cially  pleaded.  An  answer  in  replevin 
385.  denying  the  plaintiff's  ownership  will 

Denial  of  Unlawfol  Detainer.  —  In  an  not  admit  evidence  of  defendant's  title, 

action  of   replevin   the   defendant   an-  which,    being    new    matter,    must    be 

swered  "  that  he  does  not   unlawfully  specially   pleaded.     Shur  v.  Statler,  1 

detain  the  said  goods  and  chattels  of  West.  L.  Month.  317,  2  Ohio  Dec.  (Re- 

the  said  plaintiff,"  etc.    It  was  held  that  print)  70. 

the  answer  put  in  issue  the  plaintiff's  2.  Arkansas.  —  Anderson  r.  Dunn,  19 

right  of  property  and  right  of  posses-  Ark.  650;  Hill  v.  Fellows,  25  Ark.  11. 

sion.     Moore  v.  Kepner,  7  Neb.  291.  California. — Gould   v.   Scannell,   13 

Ininfflcient  Answer.  —  In  replevin  for  Cal.  430;    Woodworth  v.  Knowlton,  22 

property  claimed  by  plaintiff  as  vendee,  Cal.   164;    Pico  v.   Pico,   56  Cal.   453; 

an  answer  averring  that  defendant  had  Swasey  r.  Adair,  88  Cal.  179;  Banning 

taken  possession  of  the  property  as  as-  v.  Marleau,  loi  Cal.  238. 
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ImpUod  DeniAl  of  PlAintUTi  Bight.  —  It  has  been  held  that  a  single 
plea  of  property  in  the  defendant  will  raise  the  issue  of  right  to 
possession,   the  reason  apparently   being   that   an  averment  of 


Delaware,  —  Mcllvaine  v,  Holland,  5 
Harr.  (Del.)  226. 

Illinois  —  Amos  v.  Sinnott,  5  III. 
440;  Jackson  v,  Hobson,  5  III.  411; 
Anderson  v,  Talcott,  6  III.  365;  Ed- 
wards V.  McCurdy.  13  111.  496;  Scher-  ler.  8  W.  N.  C.  (Pa.)  13;  Hellings 
merhorn  v,  Mitchell,  15  III.  App.  418;  Wright,  14  Pa.  St.  373;  Mathias  v. 
Boyd  r.  McAdams,  16  III.  146;  Dobbins  Sellers,  86  Pa.  St.  486;  North  v.  Firth, 
V,  Hancheit,  20  III.  App.  396;  O'Con-  2  Del.  Co.  Rep.  (Pa.)  467;  McDowell  v, 
nor  V.  Union  Line  Transp.  Co.,  31  III.     Windle,  2  Chest.  Co.  Rep.  (Pa.)  477,  2 


Pennsylvania,  —  Seibert  v.  Mc Henry, 
6  Watts  (Pa.)  301;  Wilson  v.  Gray,  8 
Watts  (Pa.)  25;  Johnston  v.  Gray,  19 
Pittsb.  Leg.  J.  (Pa.)  123;  Buckley  v. 
Handy,  2  Miles  (Pa.)  449;    Erb  v,  Sad- 


330;  Chandler  v,  Lincoln,  52  HI.  74; 
Constantine  v.  Foster,  57  111.  36;  Rey- 
nolds V,  McCormick,  62  111.  412;  Van 
Namee  v,  Bradley,  69  III.  299;  Kern  v. 
Potter,  71  111.  19;  Atkins  ».  Byrnes,  71 
111.  326;  Lamping  v,  Payne,  83  III.  463. 
Indiana,  —  Martin  v,  Ray,  i  Blackf. 
(Ind.)  291;    Mikesill  v,  Chaney,  6  Ind. 


Del.  Co.  Rep.  (Pa.)  356. 

Utah,  — Jones  v,  McQueen,  13  Utah 
178. 

UniUd  States,  ~  Dermott  r.  Wallach, 
I  Black  (U.  S.)96;  Semmes  v.  Oneale, 
I  Cranch  (C.  C.)  246. 

Property  in  Storage.  —  In  an  action  of 
replevin,  whe'e  the  defendant  pleads 


52;  Hall  V.  Henline,  9  Ind.  256;. Riddle    property   in  a  stranger,  or  where  the 

evidence  shows  property  in  a  stranger, 
it  is  not  necessary  that  sach  person 
should  be  made  defendant  in  the  ac- 
tion. Thompson  v,  Sweetser,  43  Ind. 
312. 

After  Pleading  Property  in  Defendant, 
— After  plea  of  **  property  in  the  defend- 
ant," the  court  will  permit  the  defendant 


V,  Parke,  12  Ind.  89;  Landers  v. 
George,  40  Ind.  160;  Thompson  v, 
Sweetser,  43  Ind  312;  Darter r.  Brown, 
48  Ind.  395. 

Iowa. — Jansen    v,    Effey,   10    Iowa 
327;    Mclntire  v.   Eastman,   76    Iowa 

455- 

KenttuVy,  —  Whitesides  v.  Collier,  7 


Dana  (Ky.)  285;    Tuley  v.  Mauzey,  4    to  plead  "  property  in  a  stranger,"  on 


V,    Youle, 
Mathews, 


B.    Mon.  (Ky.)  6;    Scott  v,    Hughes, 
9  B   Mon.  (Ky.)  105. 

Maine, — Say  ward  v,  Warren,  27 
Me.  453;  Pope  V.  Jackson,  65  Me.  162. 

Maryland,  —  Lamotte  v,  Wisner,  51 
Md.  543. 

Massachusetts,  —  Chase  v,  Allen,  5 
Allen  (Mass.)  599. 

Michigan.  —  Peterson  v.  Fowler,  76 
Mich.  258. 

Minnesota,  —  Loomis 
Minn.   175;    Williams  v, 
Minn.  131. 

Missouri.  —  Clinton  ik  Stovall,  45 
Mo.  App.  642;  Wm.  S.  Merrill  Chemi- 
cal Co.  V.  Nickells,  66  Mo.  App.  678; 
Young  V.  Glascock,  79  Mo.  574. 

New  Hampshire,  —  Page  v.  Rams- 
dell,  59  N.  H.  575. 

New  Jersey,  —  Chambers  v.  Hunt,  18 
N.  J.  L.  339. 

New  York,  —  Ingraham  v,  Ham- 
mond, I  Hill  (N,  Y.)  353;  Pattison  v, 
Adams.  Hill   &  D.  Supp.  (N.  Y.)  426; 


I 
30 


payment  of  all  antecedent  costs  and  a 
continuance  if  requested.  Semmes  v, 
Oneale,  i  Cranch  (C.  C.)  246. 

Name  of  Stranger,  —  A  plea  of  prop- 
erty in  a  stranger  is  fatally  defective 
unless  the  name  of  the  claimant  is 
given.  North  v.  Firth,  2  Del.  Co.  Rep. 
(Pa.)  467. 

A  plea  in  replevin  that  the  property 
in  dispute  is  in  the  succession  of  A., 
and  not  the  property  of  plaintiff,  with- 
out naming  the  person  in  succession 
of  A.,  is  good  on  demurrer.  Anderson 
V,  Dunn,  19  Ark.  650. 

Allegation  as  Inducement  to  Traverse, 
—  In  an  action  of  replevin,  especially 
in  the  cepit^  defendant  may,  as  induce- 
ment to  the  traverse  of  the  plaintiff's 
title,  set  up  title  in  a  third  person,  and. 
if  successful  upon  such  issue,  is  en- 
titled to  judgment  without  connecting 
himself  with  such  outstanding  title. 
Loomis  V,  Youle,  1  Minn.  175. 

Form  of  Trayerse.  —  A  defendant  in 


Harrison  v,  M'Intosh,  i  Johns.  (N.  Y.)  replevin  may  plead  property  in  himself 

380.  or  in   himself  and  the  plaintiffs,  or  in 

North  Carolina,  —  Rowland  v.  Mann,  himself  and  others,  or  in  the  plaintiff 

6  Ired.  L.  (M.  Car.)  38.  and  others,  or  in  other  persons;  and  in 

Oregon,  — Spores  v,  Boggs,  6  Oregon  either  case  he  most  specially  traverse, 

132.  by  et  non  or  absque  hoc,  that  the  prop- 
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property  in  the  defendant  implies  a  denial  of  it  in  the  plaintiff 
also.  * 

Xnst  Set  Oat  Ground!  of  Befendaat's  Bight.  —  Unless  a  plea  shows  the 
grounds  of  defendant's  right  of  possession,  it  will  be  considered 
defective.* 

5.  Justifioation  by  Officer.  —  Where  replevin  is  brought  against 
an  officer  for  goods  seized  by  him,  he  must,  in  justifying  the 
taking  under  the  process,  allege  that  the  goods  were  the  property 
of  the  party  whom  he  represents  under  the  process,  deny  plain- 
tiff's title,  and  state  that  the  property  was  subject  to  the  process,* 

eity  belongs  to  the  plaintiff  in  manner  demurrer    the    plea    was    held    good. 

and  form,  etc.    Chambers  v.  Hunt,  i8  Amos  v,  Sinnott,  5  III.  440. 

N.  J.  L.  339.  8.  California,  — Stringer  v,  Davis,  35 

ATermont  of  Defendant's  PoMOiiion. —  Cal.  25. 

In  replevin    by  a  boarder,   for  goods  Colorado.  —  Johnson    v,    Bailey,    17 

distrained  for  rent  due  by  the  keeper  Colo.   59:    McCraw  v.  Welch,  2  Colo. 

of  the  boarding  house,  the  plea  must  284;  Williams  v.  Mellor,  12  Colo.  i. 

aver    possession    of    the    goods  as   a  Connecticut,  —  Ladd    c.   Prenitce,    14 

boarder,  at  the  time  of  the  distress.  Conn.  116. 

Erb  V,  Sadler,  8  W.  N.  C.  (Pa.)  13.  Delaware,  —  Maclary    v.    Turner,   9 

Snffleient  Answer.  —  An  answer  in  an  Houst.  (Del.)  281. 

action  of  replevin,  which  avers  that  the  Illinois,  —  Wheeler    v,  McCorristen, 

defendant  was  and    is   the  owner  of  24  111.  42;    Lammers  v.  Meyer,  59  111. 

the  property  replevied,  and  denies  the  214;    Mt.  Carbon  Coal,  etc.,  Co.  v.  An- 

plaintiff's  right  to  maintain  the  action,  drews,  53  111.  176. 

puts  in   issue   plaintiff's    title    to  the  Indiana,  —  Simcoke   v.  Frederick,  i 

properly.     Chase    v,    Allen,    5    Allen  Ind.  54. 

(Mass.)  599.  Kansas,  —  Bailey  v,  Bayne,  20  Kan. 

Defendant  in  his  answer  denied  the  657;  Hursh  v,  Starr,  6  Kan.  App.  8. 

alleged  ownership  and  right  of  posses-  Kentucky.  —  Philips  v,  Harriss.  3  J. 

sion  of  plaintiff,  admitted  that  defend-  J.   Marsh.    (Ky.)  132;    Whittington    v, 

ant  owned  the  property,  and  alleged  Deering,  3  J.  J.  Marsh.  (Ky.)  684;  Dil- 

that  defendant  was  unlawfully  deprived  Ion  v,  Wright,  4  J.  J.  Marsh.  (Ky.)  254; 

of  it  by  plaintiff,  and  that  he  had  sus-  Philips  v.  Morris,  7  J.  J.  Marsh.  (Ky.) 

tained    damage     by     reason    thereof.  279;  Scott  v.  Hughes,  9  B.  Mon.  (Ky.) 

This  was  held  a  su£5cient  allegation  105. 

of  ownership,  although  not  expressly  Maine,  —  Daggett  v,  Adams,   i   Me. 

averring    it    in    terms.       Mclntire   v,  198. 

Eastman,  76  Iowa  455.  Michigan,  —  Weber     v.     Henry,    16 

1.  Mcllvaine   r.    Holland,    5    Harr.  Mich.  399;  Heyman  v.  Covell,  36  Mich. 

(Del.)  226.  157;    Dubois  v.  Hutchinson,  40  Mich. 

Gonstmction of  Answer.  —  In  an  action  262;  Carew  v.  Matthews,  41  Mich.  576. 

for  the  recovery  of  personal  properly,  Nebraska,  —  Williams  v,  Eikenberry, 

a  claim  in  the  answer  that  the  defend-  22  Neb.  210. 

ant    is  the   owner  of   the  property  is  New  Hampshire,  —  Garvin   v.   Paul, 

merely  a  mode  of  denying  the  plain-  47   N.  H.  158;    Mitchell  v,  Roberts.  50 

tiff's  title,  and  presents  only  a   legal  N.  H.  486. 

issue  as  to  the  title  of  the  property.  New  Jersey,  —  Bruen    v.    Ogden,    11 

Swasey  v,  Adair,  88  Cal.  179.  N.  J.  L.  370;  Brown  i>,  Bissett,  21  N.  J. 

8.  McTaggatt  v.  Rose,   14  Ind.  230.  L.  46,  267. 

See  Carew  v,  Matthews,  41  Mich.  576.  Oregon,  —  Buchtel  v,  Evans,  21  Ore- 

Sofficient   Plea.  —  The    defendant    in  gon  309;  Coos  Bay  R.  Co.  v,  Siglin,  26 

an  action  of  replevin  pleaded  generally  Oregon  387. 

property  in  himself,  and  specially  that  Pennsylvania, — Cassidy  v,  Elias,  90 

the  goods  were  delivered  by  the  plain-  Pa.  St.  434. 

tiff  to  the  defendant  as  a  pledge,  to  be  Utah,  — Jones  v,  McQueen,  13  Utah 

retained  until  the  plaintiff  should  pay,  178. 

etc.,    which  he  had  not  done.     Upon  Wisconsin.  —  McCarty    v.    Gage,     3 
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and  also  the  facts  which  caused  it  to  be  so  subject.^ 

6.  Avowry  for  Property  Distrained  —  Comiderod  u  Deoiantion.  —  An 
avowry  in  replevin  is  in  the  nature  of  a  declaration,  and  its  suffi- 

Wis.  404;  Smith  v,  Phelps,  7  Wis.  211;  Aniwor   Snfieient  Aftor  Yerdiot.  —  In 

Frisbee  v,   Langworthy,   11   Wis.  375;  an  action  of  replevin  the  defendant  an- 

Everit  v.  Walworth  County  Bank,  13  swered,  denying  that  the  plaintiff  was 

Wis.  419;    Densmore  Commission  Co.  entitled    to     the     property    replevied, 

V.  Shong,  q8  Wis.  380.  denying  that  the  defendant  unjustly  or 

Confeeiion  and  Avoidance  —  Beply  Im-  wrongfully  detained  (he  same  or  any 
plied.  —  A  pleading  by  a  defendant  in  part  thereof,  denying  that  the  plaintiff 
an  action  of  replevin  which  admits  the  had  sustained  any  damage,  and  then 
taking  complained  of,  but  justifies  setting  up  that  defendant  was  a  con- 
under  legal  process,  and  prays  judg-  stable,  that  an  order  of  attachment 
ment  for  a  restitution  of  the  properly  against  the  goods  and  chattels  of  the 
replevied,  or  for  its  value,  contains  plaintiff  was  issued  by  a  justice  of  the 
only  matter  of  confession  and  avoid-  peace  and  placed  in  his  hands  in  a  cer- 
ance,  and  under  the  fifty-sixth  section  tain  case  then  pending  before  said  jus- 
of  the  Practice  Act  is  deemed  contro-  tice,  and  that  in  pursuance  of  said 
verted  by  plaintiff.  Stringer  v.  Davis,  order  and  in  obedience  thereto  he 
35  Cal.  25.  levied  the  same  on  said  property,  and 

DeioripUon  of  Prooees.  —  A  plea  in  an  that  he  lawfully  held  the  same  under 

action  of  replevin  averred  thai  the  de-  and  by  virtue  of  said  attachment  until 

fendant,  as  city   collector,  seized  the  the  same  was  taken  from  him  in  said 

property  "  by  virtue  of  a  certain  war-  replevin  case,  and  then  alleging  that 

rant,  duly  issued  and  directed  by  the  the  defendant  was  entitled  to  the  pos- 

proper  authority  of    said   city   to   the  session  of  the  property,  and  demanded 

said  defendant,  as  such  collector,  di-  a  return  of  the  same.     It  was  held  that 

recting  and  commanding  him,  the  said  the  answer  was  sufficient,  and  particu- 

defendant,    to     collect     certain    taxes  larly  so  after  verdict,  as  no  question  as 

theretofore  duly  assessed  "  against  the  to  its  sufficiency  was  at  any  time  raised 

said  plaintiff,  etc.     It  was  held  that  this  before   verdict.      Bailey  v.  Bayne,   20 

was  a  sufficient  averment  respecting  the  Kan.  657. 

process,  without  setting  out  the  warrant  I.Johnson  v.   Bailey,   17   Colo.   59; 

in  full.     Mt.  Carbon  Coal,  etc.,  Co.  v.  McCraw  v,  Welch.  2  Colo.  284;    Wil- 

Andrews,  53  111.  176.  Hams  v.  Melior,  12  Colo,  i;  Wheeler  «/. 

Hot  an  Avowry.  —  In  replevin  against  McCorrislen,  24  HI.  40;  James  v.  Dun- 

a  sheriff,  a  plea  that  defendant  took  the  lap,    3    III.    481;     Kingsbury    v.    Bu- 

goods  by  virtue  of  an  execution  against  chanan,  11  Iowa  387;  Bailey  v,  Bayne, 

one  A.  in  favor  of  a  third  party,  with  20   Kan.   657;    Heyman   v.  Covell,  36 

an  averment  that  the  goods  were  the  Mich.   157;    Dubois  v,  Hutchinson,  40 

propert)  of  said  A.,  is  no  more  than  a  Mich.    262;     Jones    v,    McQueen,    13 

plea  of   property   in   a   stranger,  and  Utah   178;    McCarty  v.  Gage,  3  Wis. 

does  not  amount  to  an  avowry.     Sim-  404;    Densmore    Commission    Co.    v. 

coke  V,  Frederick,  1  Ind.  54.  Shong,  98  Wis.  380. 

Avowry  as  Cognisance  —  HarmloM  Betnm  of  Prooese.  —  In  replevin 
Error.  —  In  replevin  the  defendant  against  an  officer  he  need  not  plead  or 
(using  the  form  of  a  cognizance)  prove  that  the  writ  was  returned,  or 
avowed  the  taking  of  the  goods  and  there  was  cause  for  attachment.  Mc- 
chattels,  etc.,  by  virtue  of  an  attach-  Craw  v.  Welch,  2  Colo.  284. 
ment  out  of  the  county  circuit  court  Issue  as  to  Defendant's  Oflloe. —  In  an 
against  certain  nonresident  debtors,  action  of  replevin  for  taking  mules  and 
averred  that  the  said  goods  were  the  horses,  being  the  property  of  the  plain- 
goods  of  the  said  debtors  and  not  of  tiff,  out  of  his  possession,  the  defend- 
the  plaintiffs,  and  prayed  a  teturn.  ant  avowed  the  taking  by  virtue  of  a 
On  special  demurrer,  it  was  held  that  writ  uf  attachment,  which  was  deliv- 
the  form  should  have  been  that  the  de-  ered  to  him  as  sheriff  of  the  county  of 
fendant  avowed,  and  not  that  he  made  Morgan.  To  the  avowry  the  plaintiff 
cognizance,  but  that  the  mistake  was  pleaded  that  the  defendant  was  not 
immaterial.  Brown  r.  Bissett,  21  N.  sheriff  on  the  day  of  the  issuing  of  the 
J.  L.  46.  attachment  and  at  th«t  time  of  the  levy 
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ciency  is  to  be  tested  by  the  rules  which  are  applicable  to  declara- 
tions. * 

An  Avowry  for  Sent  in  Arrear  must  show  all  the  essential  facts 
giving  the  right  to  distrain,  and  should  set  forth  the  title  and 
allege  the  estate  of  which  the  avowant  is  seized.* 

thereof.  The  defendant  demurred  to  ive  in  not  alleging  title  and  the  estate 
the  plea.  It  was  held  that  the  plea  was  of  which  av^owant  was  seized,  the  de- 
bad,  because  it  attempted  to  put  in  issue  feet  could  not  be  cured  by  plaintiff's 
the  fact  whether  the  defendant  was  pleading  over.  Bain  v.  Clark,  lo 
sheriff  on  the  day  of  the  issuing  of  the  Johns.  (N.  Y.)  424. 
writ,  which  was  wholly  immaterial.  If  2.  Delaware.  —  Taylor  v.  Moore,  3 
the  defendant  was  sheriff  at  the  day  of  Harr.  (Del.)  6;  Robelen  v.  National 
levy,  it  was  suflScient.  James  v.  Dun-  Bank,  i  Marv.  (Del.)  346;  King  v, 
lap.  3  111.  481.  Lambden,  4  Harr.  (Del.)  283. 

Facte  At  to  Execntion.  —  A    plea    in  Kentucky.  —  Whitney  v.  Carle,  8  B. 

abatement    that    defendant    took    the  Mon.  (Ky.)  172. 

goods  as  deputy  United  States  marshal  Maryland. — Chappellear  v.  Harrison, 

on  an  execution  issued  out  of  the  fed-  i    Gill    &    J.    (Md.)    477;     Neale    v, 

eral  circuit  court  against  a  third  person  Clautice,  7  Har.  &  J.  (Md.)  372;  Dorsey 

named  is  bad  on  demurrer  if  it  fails  to  v.  Hays,  7  Har.  &  J.  (Md.)  370:  Giles 

allege  that  the  execution  was  issued  v.   Ebs worth,   10  Md.  333;  Waring  v. 

on  any  judgment,  or  that  any  judgment  Slinglufl,  63  Md.   53:    Swearingen   v, 

had  been  obtained  against  either  the  Magruder,  4  Har.  &  M.  (Md.)  347. 

plaintiff  in  replevin  or  the  defendant  in  Ntw  Hampshire.  —  Brackelt  v.  Whid- 

the  execution,  or  that  the  property  had  den,  3  N.   H.   17;    Great  Falls  Co.  v. 

been  levied  upon  as  belonging  to  the  Worster,  15  N.  H.  412. 

defendant  in  execution.     Heyman   ^.  New  Jersey.  —  Brown  v.  Brissett,  21 

Covell,  36  Mich.  157.  N.  J.  L.  267;  Hawk  v,  Lepple,  51  N.  J. 

Copiee  of  Prooesi.  —  The  defendant's  L.  209. 

answer  in  replevin  set  forth  fully  the  New  York,  —  Harrison  u.  M'Intosh, 

process  of  law  whereby  he  held   the  i   Johns.    (N.    Y.)    380;    Shepherd    v. 

property,  stating  the  date  of  the  writ,  Boyce,  2  Johns.  (N.  Y.)  446;    Hopkins 

in  whose  favor  I  he  amount  claimed  by  v.  Hopkins,  10  Johns.  (N.Y.)369;  Bain  v. 

attaching  creditors,  the  nature  of  the  Clark,   10  Johns.  (N.  Y.)  424;  Nichols 

claim,  and  the  return  thereof.     It  was  v.    Dusenbury,  2   N.    Y.  283;    Hill  v, 

held  that  this  setting  forth  was  suflS-  Stocking,  6  Hill  (N.  Y.)  277;    Burr  v. 

cient,  without  appending  copies  of  the  Van    Buskirk,    3    Cow.    (N.    Y.)    263; 

attachment.     Kingsbury  v.  Buchanan,  Wright  v.   Williams,    5  Cow.  (N.  Y.) 

II  Iowa  387.  338;    Wright  v.  Williams,  5  Cow.  (N. 

Oeneral  Eeqviiitee  of  Plea —  Wisconsin  Y.)  501;  Pemberton  v.  Van  Rensselaer, 
Statute,  —  A  plea  by  an  officer  justify-  i  Wend.  (N.  Y.)  307;  Wright  v.  Wil- 
ing the  taking  by  virtue  of  an  attach-  liams,  2  Wend.  (N.  Y.)  632;  Ticc  v. 
ment  should  aver  his  official  character,  Norton,  4  Wend.  (N.  Y.)  663;  Bloomer 
that  the  writ  was  duly  issued  by  a  c/.  Juhel.  8  Wend.  (N.  Y.)  448;  Pike  v. 
court  having  jurisdiction,  and  that  the  Gandall,  9  Wend.  (N.  Y.)  149;  Jenkins 
affidavit  required  by  Rev.  Stat.  1849  ».  Pell,  17  Wend.  (N.  Y.)  417,  20  Wend, 
was  annexed  to  the  writ.  McCarty  v.  (N.  Y.)  450. 
Gage,  3  Wis.  404.  Pennsylvania.  —  Thomas  v.  Pierce,  I 

Aider  by  Proof.  —  Where  an  answer  is  Chest.  Co.  Rep.  (Pa.)  403;  Franciscus 
defective  in  stating  the  justification  z/.  Reigart,  4  Watts(Pa.)98,477;  Smith 
under  legal  process  in  an  action  of  re-  v.  Aurand,  10  S.  &  R.  (Pa.)  92;  Man- 
pie  vin,  this  defect  may  be  aided  by  uel  v.  Reath,  5  Phila.  (Pa.)  11.  19  Leg. 
the  proof.  Johnson  v.  Bailey,  17  Colo.  Int.  (Pa.)  38;  Kensll  v.  Chambers,  5 
59.  Phila.  (Pa.)  64,  19  Leg.  Int.  (Pa.)  292; 

1.  Whitesides    v.    Collier,    7     Dana  Hellings   v.  Wright,   14   Pa.   St.   373; 

(Ky.)  285;    Brackett  v.  Whidden,  3  N.  Baird  v.  Porter,  67  Pa.  St.  105. 

H.  17;    Pike  V,  Gandall,  9  Wend.  (N.  Vermont,  —  Qxhf^ovi  v.  Bump,  30  Vt. 

Y.)  149;  Waring  v.  Slingluff,  63  Md.  53.  175;  Keith  v.  Bradford,  39  Vt.  34. 

Defect    Hot    Widved.  —  It    has    been  Virginia,  —  Southall     v.    Garner,    2 

held  that  where  an  avowry  was  defect-  Leigh  (Va.)  372;  Bargamin  v.  Poitiauz, 
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Ooneral  Avowry.  —  In  replevin  a  general  avowry  for  rent  in  arrear 
will  be  good;  but  if  a  party  undertakes  to  set  out  a  special  con- 
tract in  his  avowry,  he  must  set  it  out  truly  as  to  its  terms  and 
specially  as  to  the  amount  of  rent.^ 

Taking  Cattle  Damage-foaiftiit.  —  An  avowry  justifying  the  taking  of 
cattle  damage-feasant  is  sufficient  without  justifying  the  deten- 
tion.* 

4  Leigh  (Va.)  412;   Turberville  t/.  Self,  ages  and  costs.    The  plaintiff  was  held 

4  Call  (Va.)  5S0.  to  be  entitled  to  recover  his  costs  of  the 

An  AYOwry  by  an  Executor  must  show  demurrer  to  the  avowry  adjudged  bad, 

affirmatively  that  the  rent  fell  due  be-  and  the  costs  of  the  issues  of  fact  found 

fore   the  testator's  death.     Wright  v.  in  his  fasror.     Wright  v,  Williams,   3 

Williams.  5  Cowr.  (N.  Y.)  338.  Wend.  (N.  Y.)  632. 

Bemedy  by  Action  on  Beplovin  Bond.  —  1.  Taylor  v.  Moore,  3  Harr.  (Del.) 

In  Pennsylvania,  to  a  declaration  in  ihe  6;  Turberville  v.  Self,  4  Call  (Va.)  580. 

dethu't,  the    defendant  cannot  be  ad-  Amount    of    Bent    in    Arrear.  —  The 

mitted  to  avow  that  he  took  the  goods  amount  unpaid  is  not  descriptive  of  the 

as  a  distress  for  rent*    a  landlord  has  identity  of  the  obligation,  out  of  which 

no  right  to  give  a  claim-property  bond,  arises  the  right  to  a  redelivery  of  the 

and  retain  the  goods;    he  must  deliver  goods  distrained,  and  hence  an  avowry 

them   under  the  replevin,  and  loolc  to  need  not  state  the  exact  amount  of  rent 

the   replevin   bond.     Baird   v.   Porter,  in  arrear.     Barr  v,  Hughes,  44  Pa.  St. 

67  Pa.  St.  105.  516;  Phipps  V,  Boyd,  54  Pa.  St.  342. 

Alleging    Title    of    Lessor.  —  In     an  Bent  Ihie  and  Vnpaid.  —  In  replevin 

avowry  or  cognizance,  upon  a  distress  for  a   slave   distrained   for  rent,    the 

for  ground  rent,  it  is  not  necessary  to  landlord  must  avow  and  prove  that  the 

set  out  the  title  of  the  lessor.     M'Curdy  rent  distrained    for  was    due  and    in 

V.  Randolph,  3  Clarlc  (Pa.)  323,  4  Pa.  arrear,     the     amount     being    given. 

L.   J.    Tio;    Franciscus   v,   Reigart,   4  Lavigne  v.  Russ,  36  Miss.  326. 

Watts  (Pa.)  98,  477.  Avowry  for  Part  of  Bent.  —  An  avowry 

Alleging  Partlcolars  as  to  Distress. —  for  part  of  a   year's  rent  must  show 

An  avowry  for  rent  due  need  not  show  that  the  residue  has  been  paid.    Shep- 

that  a  warrant,  founded  on  oath,  had  herd  v,  Boyce,  2  Johns.  (M.  Y.)  446. 

been  taken  out  before  making  the  dis-  8.  Mclntire  v,  Marden,  9  N.  K.  288; 

tress;  nor   that   the  goods    distrained  Osgood  i'.  Green,  30  N.  H.  210. 

belonged  to  the  tenant;  nor  need  it  set  Allegation  of  iMgtl  Conolnsions.  —  A 

out  the  particulars  of   the  landlord's  plea   which  alleges   that   the  animals 

title.     Wright   v.  Mathews,  2   Blackf.  in    controversy    were    wrongfully  on 

(Ini.)  187.  the   defendant's    premises  and   taken 

YaUdity  of  Distress  Warrant. —  An  damage-feasant  and  detained  under  the 
avowry  need  not  state  that  the  war-  statute  must  state  facts  showing  how 
rant  to  distrain  was  underseal;  though  and  in  what  manner  they  were  wrong- 
it  were  so  in  fact.  Jenkins  v.  Pell,  17  fully  on  the  defendant's  premises.  A 
Wend.  (N.  Y.)  417,  20  Wend.  (N.  Y.)  general  averment  that  they  were 
450.  wrongfully,  etc.,  is  an  averment  of  a 

Prayer  for  Assessment  of  Value.  -*  In  mere  conclusion   of  law.       Spahr  v, 

replevin,  where  the   defendant   avows  Tartt,  23  III.  App.  420. 

the  taking  for  rent,  the  jury  who  try  Kotifleation  to  Owner.  —  In    replevin 

the  cause  may  assess  and  value  the  for    taking    and     impounding    cattle, 

goods    distrained    without  the   avow-  where  the  defendant  avows  the  taking 

ant's  praying  that  they  should  do  so.  of  the  cattle  damage-feasant,  and  the 

Dorsey  v.  Hays,  7  Har.  &  I.  (Md.)  370.  notification  to  the  owner  describes  only 

Two  Avowriee.  —  In  replevin,  where  a  part  of  the  cattle,  the  avowry  is  good 
the  defendant  put  in  two  avowries  to  as  to  those  described,  although  it  is 
one  count  in  a  declaration,  one  of  bad  as  to  those  not  described.  Brown 
which  was  held  good  and  the  other  bad  v.  Smith,  i  N.  H.  36. 
on  demurrei,  the  one  held  good  estab-  An  avowry  in  replevin  set  forth  the 
lishing  his  right  to  distrain,  he  was  impounding  of  the  cattle  and  averred 
considered  to  prevail  upon  the  whole  that  *'  within  twenty-four  hours  there- 
record,  and  to  be  entitled  to  his  dam-  after  the  defendant  gave  legal  notice 

556  Volume  XVI I L 


PlM  or  Annrvr.  REPLE  VI N.  Alleging  8peeUl  Ihimages. 

7.  Alle^g  Special  Defenses.  —  Although  great  latitude  is  given 
the  pleader  in  making  defenses  under  a  general  denial,  yet  it  has 
been  held  that  special  matter  of  justification  cannot  be  shown 
under  the  plea  of  non  cepit.^ 

AUeging  lien. —  In  some  jurisdictions,  if  the  defendant  wishes  to 
avail  himself  of  a  lien  on  the  property  for  advances,  he  must  set 
it  up  in  his  answer.* 

8.  Alleging  Special  Damages.  —  Where  the  defendant  considers 
himself  entitled  to  special  damages,  he  cannot  recover  them  under 

of  the  said  impounding  to,   etc.,"  —  an  action  of  replevin,  the  defense  that 

withoat  further  stating  the  manner  in  property  was    transferred    to  hinder, 

which  the  notice  was  given.     This  was  delay,  or  defraud  creditors,  must  be 

held  suflScient  on  general  demurrer,  specially  pleaded.    Sanford   v.  Gates, 

Keith  V.  Bradford.  39  Vt.  34.  i8  Mont.   398,    Coos   Bay  R.  Co.   v. 

Title  to  Close  —  Hame  of  Ponndkeeper.  Siglin,  26  Oregon  387;  Wright  v.  Card, 

—  An    avowry    in    replevin    that  the  16  R.  I.  719. 

beasts  were  taken  damage-feasant  and  Justification  of  Officer,  —  On  the  issue 

impounded  in  a  public  pound  need  not  of  whether  the  plaintiff  was  entitled  to 

give   the   name  of   the   poundkeeper,  the  possession,  the  defendant,  a  con- 

nor  set  forth  the  avowant's  title  to  the  stable,  who  had  levied  on  the  goods, 

close,  further  than  to  state  that  he  was  need   not  aver  that  the  plaintiff  had 

*'  seized  and  possessed  as  of  his  own  bought  the  goods  to  aid  the  seller  to 

close;  "nor  need  he  give  the  bounds,  defraud   his  creditors.    Such    plea  is 

or  description.     Gibson   v.   Bump,  30  not  necessary  in  order  to  submit  such 

Vt.  175.  question  to  the  jury,  for  the  plaintiff 

Avowry  In    Several  Counte.  —  Where  must  prove  title  not  only  against  his 

an  avowry  in    replevin    contains  one  vendor,  but  also  against  the  defendant, 

good  count  going  to  the  entire  action,  who    represents   the  creditors  of  the 

it  will  be  held  sufficient,  even  though  vendor.     Nenbrand  v,   Myres,  2  Cine, 

the  other  counts  are  bad.     Nichols  v,  L.    Bui.   97,    7    Ohio    Dec.    (Reprint) 

Dusenbury,  2  N.  Y.  283.  315. 

1.  Hopkins  v,  Burney,  2  Fla.  42;  Alleging  Want  of  Demand  and  Kotice. 
M'Farland  v.  Barker,  X  Mass.  153;  — It  is  not  necessary  that  defendant 
Susquehanna  Boom  Co.  v.  Finney,  58  should  plead  specially  a  want  of  de- 
Pa.  St.  200.  mand  and  notice,  in  order  to  show  such 

Hot  Chiilty — Florida  Btatnte. --In  an  a  defense.     Killey  v,  Scannell,  12  Cal. 

action  of  replevin  under  McClell.  Dig.,  73;  Barton  v.  Mulvane,  59  Kan.  313. 

p.  862,  §  12,  the  plea  of  not  guilty  puts  8.  Singer  Mfg.  Co.  r.  Converse,  23 

in  issue  not  only  the  right  of  the  plain-  Colo.   247;    Gay   v.   Fret  well,   9  Wis. 

tiff  to  the  possession  of  the  property  186. 

replevied,  but  also  the  wrongful  taking  In  Miehfgan  no  special  notice  or  plea 

and  detention  thereof.     Under  such  a  of  a  lien  need  be  made,  as  a  judgment 

plea  the  defendant  can  give  any  evi-  will  be  given  in  accordance  with  any 

dence  of  special  matter  which  amounts  facts  establishing  a    lien.    Gratwick, 

to  a  defense  to  the  plaintiff's  cause  of  etc..  Lumber  Co.  v.  Lewis,  66  Mich, 

action,  to  show  that  the  plaintiff  is  not  533. 

entitled  to  the  possession  of  the  prop-  In  Sonth  Dakota  it  has  been  held  that 

crty  replevied.     Holliday  v.  McKinne,  it  is  not  for  a  defendant,  if  the  prop- 

22  Fla.  153.  erty  is  claimed   by  plaintiff  under  a 

In  Wnonri  where  the  defendant  re-  written  lease,  to  plead  a  lien  as  an 

lies  upon  the  warrant  of  a  judge  of  the  affirmative  defense,    in  order  to  avail 

Circuit  Court  ordering  certain  property  himself  of  a  stipulation  in  the  lease 

to  be  turned  over  to  him,  as  a  defense  giving  him   a  lien   on    the   property. 

to  an  action  of  replevin  for  such  prop-  Esshom  v.  Watertown  Hctel  Co.,  7  S. 

erty,  he  must  set  out  such  warrant  in  Dak.  74. 

his  answer  to  avail  as  a  defense  and  lien    of   Stranger.^  The    defendant 

not    raise    the    question    by    motion,  cannot  set  up  a  lien  existing  in  favor 

Flentge  r.  Priest,  57  Mo.  515.  of  a  third  person.     Neff  v.  Thompson, 

Allying  Fraud,  —  To  be  available,  in  8  Barb.  (N.  Y.)  213. 
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the  general  issue,  as  they  are  in  the  nature  of  affirmative  relief.^ 

9.  Denying  Talne.  —  Under  the  code  it  would  seem  that  unless 
the  defendant  in  his  answer  denies  the  value  of  the  property  as 
stated  in  the  complaint,  it  will  be  deemed  admitted.* 

10.  Prayer  for  Betnrn.  —  The  weight  of  authority  requires  the 
defendant  in  his  answer  to  make  a  special  claim  of  property  and 
a  demand  for  its  return;  otherwise  there  will  not  be  a  judgment 
for  the  return  of  the  property  to  the  defendant.' 

1.  Hess  V.  Griggs,  43  Mich.  397.  Massachusetts.  —  Bartlett  v.  Brickett, 

Oonntfirolainu  —  To  an   action  of  re-  98  Mass.  521. 

plevin  for  goods  sold  with  reservation  Michigan.  —  Hinchman  v.  Doak,  48 

of  tide  in  the  vendor  until  the   pur-  Mich.  168. 

chase  price  is  paid»  the  vendee  may  in  Missouri,  —  Young  v.   Glascock,   79 

defense  counterclaim  the  damage  sus-  Mo.    574;    Clinton   r.  Stovall,  45  Mo. 

tained  by  him  on  account  of  the  ven-  App.  642;    Wm.  S.   Merrill  Chemical 

dor's  failure  to  deliver  the  goods  at  the  Co.  v.  Nickells,  66  Mo.  App.  678. 

time  agreed,  and  tender  lo  the  vendor  Oregon.  —  Capital  Lumbering  Co.  v. 

the   balance   of   the    purchase    money  Hall,  10  Oregon  202. 

after  deducting  such  damages.     Ames  Wisconsin. — Gallagher    v.    Bishop, 

Iron  Works  v.  Rea,  56  Ark,  450.  15  Wis.  276. 

Plea  with  Notice  of  Special  Damage.  —  Eeason  of  Bole.  —  A  defendant  cannot 
Household  goods  covered  by  a  chattel  have  judgment  for  a  return  of  the  prop- 
mortgage  were  replevied  by  the  mort-  erty,  or  its  value,  unless  he  has 
gagee.  The  defendant  pleaded  the  gen-  claimed  a  return  in  his  answer.  But 
eral  issue,  under  which  he  sought  to  this,  even  if  it  be  held  to  require  a 
show  as  an  element  of  damage  the  sick-  formal  demand,  is  not  because  such 
ness  of  his  child,  caused,  as  claimed,  demand  is  necessary  in  order  to  eke 
by  the  manner  in  which  the  writ  was  out  the  denials,  or  constitutes  of  itself 
executed;  and  it  was  held  that  such  an  affirmative  allegation,  but  because 
sickness  was  not  an  injury  that  would  it  is  arbitrarily  made  the  duty  of  the 
ordinarily  result  from  the  service  of  a  defendant  to  assert  his  formal  claim 
writ  of  replevin,  and  that  notice  of  such  for  a  return  as  a  prerequisite  to  a  judg* 
special  damage  should  have  been  given  ment  for  the  return  of  the  property  or 
with  the  plea.  Bateman  v.  Blake,  81  its  value.  Pico  v.  Pico,  56  Cal.  453. 
Mich.  227.  Suggeetion  in  Lien  of  Prayer.  —  If  a 

8.  Tucker  v.  Parks,  7  Colo.  62;  Cor-  plea  in  abatement  to  a  writ  of  replevin 

bell  V.  Childers.  17  Oregon  528.  contains  no  prayer  for  a  return  of  ihe 

Contra.  —  In  Jenkins  v.  Steanka,  19  property  replevied,  still  a  return  may 

Wis.  128,  Downer,  J.,  said:     **  In  ac-  be   ordered   on   a   written    suggestion 

tions  of  trover,  trespass,  or  replevin,  that  the  property  was  attached  by  the 

before  the  code,  it  was  not  necessary  defendant  as  an  officer  and  that  he  is 

for  the  defendant  to  deny  the  amount  still  responsible  for  its  safe  keeping, 

of  the  value  or  the  allegation  of  dam-  McArthur  v.  Lane,  15  Me.  245. 

ages,  and  in  this  respect  the  code  has  Judgment  for  Betom  Property  —  Mas- 

not  altered  the  practice.     They  must  sachusetis.  —  In  an  action   of   replevin 

be  proved  even  though  the  defendant  the  defendant  denied  that  the  goods 

puts  in  no  answer."  were  the  property  of  the  plaintiff,  ad- 

Benial  of  Knowledge  or  Information. —  milted  that   they  were  in  the  defend- 

The  denial  as  to  value,  being  based  on  ant*s   possession    at  the   time  of  the 

the  want  of  knowledge  or  information,  replevin,     substantially    alleged    that 

is  insufficient.     Kuhland  v.  Sedgwick,  such  possession  was  lawfully  acquired 

17  Cal.  123.  and  rightfully  continued,  also  alleged 

3.  California. — Gould    v.   Scannell,  that  they   "  were"    property  of  A  B, 

13  Cal.  430;  Pico  V.  Pico,  56  Cal.  453;  deceased,  and  that  C  D  "  is  "  his  ad- 

Acock  z/.  Halsey,  90  Cal.  215;  Banning  ministrator,  and   further  denied   that 

V.  Marleau,  loi  Cal.  238.  the  defendant  took  and  detained  them. 

Illinois.  —  Mattson  r.  Hanisch,  5  111.  Judgment  was  ordered  for  the  defend- 

App.  102;  Johnson  v.  Howe,  7  III.  342;  ant   on   the   ground  that  the   plaintiff 

Bourk  V.  Riggs,  38  111.  321;  Chandler  failed  to  show  property  in  the  goods. 

V.  Lincoln,  52  111.  74.  It  was  held   that   the  defendant  was 
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11.  Plea  in  Abatement  —  A  plea  in  abatement  must  have  the 
highest  degree  of  certainty    and   precision.      Every  allegation 

necessary  to  make  out  the  case  covered  by  it  must  be  distinctly 
and  not  inferentially  set  forth.* 

18.  Joinder  of  Pleas  —  Connrtenoy.  —  The  pleas  of  non  cepit  and 
property  in  defendant  or  a  stranger  may  be  joined  in  an  action 

of  replevin,  though  they  seem  inconsistent ;  *  and  other  pleas, 

^'fff/j/brtV  entitled  to  a  return  of  them,  the  defendant  is  a  nonresident  of  the 

Bartlett  v.  Brickett,  98  Mass.  521.  state,   has   never  been  in  the  county, 

Montana.  —  In  an  action  of  claim  and  and  has  never  been  served  with  pro- 
delivery  for  personal  property,  where  cess.  Rauber  v.  Whitney,  125  Ind.  216. 
there  is  an  issue  as  to  the  title  and  Verification.  —  A  plea  in  abatement  of 
right  of  possession,  and  a  finding  in  the  writ  that  no  affidavit  was  filed 
favor  of  the  defendant,  a  judgment  for  must  be  verified,  since  the  affidavit 
a  return  of  the  property  follows  as  a  which  the  plaintiff  is  required  to  file 
matter  of  coarse,  even  if  the  answer  under  the  statute  'forms  no  part  of  the 
does  not  contain  a  formal  prayer  for  the  record.  Town  v,  Wilson,  8  Ark.  464. 
return  thereof.  In  such  case  a  finding  8.  Arkansas.  —  Davis  v.  Calvert,  17 
that,  at  the  commencement  of  the  ac-  Ark.  85. 

tion,  the  property  was  delivered  to  the  Kansas,  — Deford   v.  Hutchison,  45 

plaintiff,   is   immaterial   and   will   not  Kan.  318. 

vitiate     the     judgment.       Lavelle    v,  Kentucky.  —  Scott  r.  Hughes,   9   B. 

Lowry,  5  Mont.  498.  Mon.  (Ky.)  105. 

Property  in  Plaintiff  and  Defendant.  —  Maryland.  —  Smith  v.  Morgan,  8  Gill 

The  defendant  may  plead  property  in  (Md.)  133;  Lamotte  v.  Wisner,  51  Md. 

the   plaintiff    and    himself,    which,   if  543. 

true,    will    entitle    him   to  a    return.  Massachusetts. — Quincy    v.   Hall,   I 

Wilson  r.  Gray,  8  Watts  (Pa.)  25.  Pick.  (Mass.)  357,   n   Am.    Dec.  198; 

1.  Belden    r.    Laing,   8    Mich.   500.  Simpson     v,     MTarland,     18     Pick. 

And  see  generally  article  Abatement  (Mass.)  427,  29  Am.  Dec.  602;  Whit- 

IN  Pleading,  vol.  i,  p.  i.  well    v.   Wells,   24   Pick.   (Mass.)  25: 

Anotlier  Action  Pending. —  In  replevin  Bartlett  v.  Brickett,  98  Mass.  521. 

a   plea  in  abatement  was  interposed,  Nebraska.  —  Williams  z^.  Eikenberry, 

setting  up  the  pendency  of  a  prior  suit  22  Neb.  210. 

in  replevin,  by   virtue  of  the  writ  on  New    York.  —  Shuter   v.     Page,     11 

which  the  property  in  controversy  was  Johns.     (N.     Y.)     196;      Sprague     v. 

taken  and  held  by  one  of  the  defend-  Kneeland,  12  Wend.  (N.  Y.)  i6i. 

ants    as    sheriff.      The   plea    did    not  Pennsylvania,  —  Cummings  z*.  Gann, 

allege  that  any  affidavit  was  attached  52  Pa.   St.   484;    Susquehanna   Boom 

to  the  writ  in  the  first  suit,  or  that  the  Co.  v.  Finney,  58  Pa.  St.  200. 

writ  commanded  the  sheriff  to  take  the  United  States,  —  Dickson  v.  Mathers, 

properly   in    controversy.     The    court  Hempst.  (U.  S.)  65. 

held  that  the  plea  was  insufficient  on  Seplioation    to    Pleas  —  Judgment. — 

both    grounds.      Belden    v,    Laing,   8  The   defendant   may  plead   non  cepit^ 

Mich.  500.  and     property    in     himself    or    in    a 

That  Defendant  Holde  under  Process. —  stranger,   inconsistent    though     these 

A  plea  in  abatement  is  not  good,  that  pleas  may  seem.     The  plaintiff's  repli- 

the  defendant  as  deputy  sheriff  held  cation  of  these  pleas  must  set  up  prop- 

thc  property  by  virtue  of  the  levy  of  erty  in  himself,  and  on  this  the  issue 

an  execution,  and  that  the  writ  was  di-  is  joined.     And  where  the  defendant 

rected  to  and  executed  by  the  sheriff,  pleads  properly  in  a  third  person,  the 

nor,  a  fortiori^  is  it  a  good  plea  in  bar  burden  of  proof  is  upon  the  plaintiff  to 

of   the  action.     Carson   v.    Browder,  2  show  a  superior  title  to  that  third  per- 

Lea  (Tenn.)  701.  son.     Upon  these  pleas  of  property  the 

Otrjection  to  Venue.  —  If  the  complaint  defendant,  if  he  succeeds,  is  entitled  to 

in  replevin  docs  not  aver  that  the  prop-  a  return  of  the  property  without  mak- 

erty  is  detained  in  the  county  where  ing  avowry  or  cognizance,  because  they 

the  action  is  commenced,  it  will  be  a  destroy   the  plaintiff's  title.     Lamotte 

good  plea  in  abatement  to  allege  that  z.  Wisner,  51  Md.  543. 
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which  are  not  inconsistent,  may  be  joinea  if  their  joinder  is  not 
prohibited  by  statute.^ 

13.  AmendmentB.  —  In  a  proper  case  where  neither  injustice  nor 

surprise  will  be  visited  upon  the  opposing  party,  the  court  will  in 
its  discretion  liberally  grant  permission  to  amend  defective  pleas 
or  answers.* 

X.  Beplicatiobt  OB  BsPLT  —  1.  In  OeneraL  —  The  replication 
or  reply  is  the  third  stage  of  the  pleadings  in  replevin,  and  when 
it  is  in  answer  to  the  defendant's  avowry  or  cognizance  it  is 
called  a  plea.'  A  replication  or  reply  is  necessary  if  the  defend- 
ant in  his  answer  sets  up  new  matter  in  defense  or  allegations 
having  that  effect;*  and  it  must  fully  meet  the  allegations  of 

1.  Keatudky  Statute.  —  The  statute  of  pleas  in  replevin,  bat  the  error  will  be 

1842  admits  of  the  filing  of  as  many  cured  by   verdict.     Vaiden  v.   Bell,  3 

pleas  in  replevin,  either  of  law  or  fact.  Rand.  (Va.)  448. 

as  defendant  or  plaintifif  may   think  8.  Pico  v.   Pico,   56  Cal.  453;  Smith 

necessary   for  his  defense.     Scott    v,  v.  Smith,  3  B.   Mon.  (Ky.)  296;  Ault- 

Hughes,  9  B.  Mon.  (Ky.)  105.  man  v,  O'Dowd,  (Minn.   1898)  75  N. 

Libenun  Tenemsntam  and  Other  Pleas.  W.  Rep.  756;    Hellings  v.  Wright,  14 

—  In  Siibbard  v.  Glover,   Barnes   N.  Pa.  St.  373;  Gregory  v.  Morris,  I  Wyo. 

Cas.    364,    non    cepit^    property    in    a  213;    Bargamin    v.   Poitiaux,  4  Leigh 

stranger,  and  liberum  tenementum  were  (Va.)4i2;  Semmes  v.  Oneale,  I  Cranch 

allowed  to  be  pleaded  together  in  re-  (C.  C.)  246.     And  see  generally  article 

plevin.     Shuter    ».    Page,    11    Johns.  Amendments,  vol.  i,  p.  458. 

(N.  Y.)  196.  Prayer  for  Betnm  of  Property.  —  It  is 

Bdfenses  of  Officer.  —  In   Williams   v,  proper  even  after  appeal  to  permit  the 

Eikenberry,  22  Neb.  210,  the  defend-  answer  to  be  amended  by  inserting  a 

ant,   a   sheriff,   denied    generally    the  claim   for  a   return   of    the  property, 

allegations  of  the  petition,   and   also  when  the  answer  is  a  general  denial, 

pleaded  affirmatively  his  official  char-  Aultman   v,  0*Dowd,  (Minn.  1898)  75 

acterand  justified  the  seizure  under  an  N.  W.  Rep.  756. 

order  of  attachment,  alleging  the  Averring  TlUe  in  Defendant.  —  Where 
ownership  of  the  property  to  be  in  the  in  an  action  of  replevin  the  court  re- 
attachment defendant.  The  defenses  fused  under  the  pleadings  to  permit 
were  held  n^t  to  be  inconsistent,  and  the  defendant  to  prove  title  to  the 
the  decision  of  the  trial  court,  in  over-  property,  but  permitted  the  defendant 
ruling  amotion  to  require  defendant  to  to  so  amend  his  answer  that  the  court 
elect  upon  which  of  the  defenses  set  up  might  admit  such  evidence,  it  was  held 
in  his  answer  he  would  proceed  to  that  the  court  did  not  err  in  so  doing, 
trial,  was  held  correct.  Gregory  ».  Morris,  i  Wyo.  213. 

Answer  of  Mortgagor.  —  In  an  action  Averring  Property  in  Stranger.  —  After 
by  a  mortgagee  against  a  mortgagor,  plea  of  "  property  in  the  defendant,*' 
the  defendant  may  set  up  a  counter-  the  court  will  permit  the  defendant  to 
claim  for  the  breach  of  a  contract  by  plead"  property  in  a  stranger."  on  pay- 
the  mortgagee  to  buy  the  goods  and  ment  of  all  antecedent  costs  and  a  con- 
pay  the  difference  between  the  amount  tinuance  if  requested.  Semmes  v. 
of  the  mortgage  and  the  price  of  the  Oneale,  i  Cranch  (C.  C.)  246.  See  also 
goods,  notwithstanding  a  paragraph  of  Butler  v.  Farley,  (Supm.  Ct.  Gen.  T.) 
the  answer  which  alleges  that  the  mort-  i  N.  Y.  Supp.  849,  in  which  case  an 
gage  was  void  from  the  beginning,  amendment  at  the  trial  was  denied. 
Deford  z\  Hutchison,  45  Kan.  318.  3.  Mt.  Carbon  Coal,  etc.,  Co.  w.  An- 

Claim  of  Property  and  Lien.—- A  plea  drews,  53  III.  176;   Moore  v,  Stevens, 

of  property  may  be  joined  with  one  of  42  N.  H.  404;  McCarty  v.  Hudson,  24 

lien;  they  are  not  inconsistent.     Harts-  Wend.  (N.  Y.)  291.    And  see  generally 

home  V,  Seeds,  i  Chest.  Co.  Rep.  (Pa.)  article  Replications  and  Replies, /<»x/, 

460.  p.  639. 

SrrorOnred  by  Verdiot.  —  In  Virginia  4.  Warfield  v,  Walter,  11  Gill  &  J. 

the    statute  does  not  permit  several  (Md.)  80;  Lamotle  v.  Wisner,  51  Md. 
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the  defendant's  plea  or  answer.* 

Bo^oation  or  Eoply  VnneeMMry.  —  Where  the  issues  tendered  by  the 
declaration  or  complaint  are  simply  joined  by  the  defendant,  it  is 
unnecessary  to  file  a  replication  or  reply.* 

Alloging  Spodal  Property.  —  If  the  plaintiff  relies  upon  a  special 
property  in  the  goods  he  must  set  out  his  right  clearly  and  pre- 
cisely in  his  reply.' 

Donyiag  M&tton  of  Indaetment.  —  The  plaintiff  in  his  i^ply  will  not 
be  permitted  to  pass  by  the  material  averments  of  the  answer 
and  deny  the  matters  set  out  in  the  introductory  part,  which  are 
mere  matters  of  inducement  and  not  traversable.* 

2.  Pleas  to  Avowry.  —  A  plea  strictly  denying  any  rent  in 
arrear  is  necessary  as  a  reply  to  an  avowry  of  distress  for  rent.* 

543;  We  stover  v,  Vandoran,  29  Neb.  How  IUXXm  —  TiiU  in  Stranger. — A 
652;  Harrison  v,  M'Intosh,  i  Johns,  complaint  averred  that  ibe  plaintiff  was 
(N.  V.)38o;  Ingraham  v.  Hammond,  i  the  owner  and  possessor  of  the  prop- 
Hill  (N.  Y.)  3S3*  <^rty  at  the  time  of  the  taking  by  de- 

SnllloiontBoplioatioii.  —  Where  the  de-  fendant.     The  answer  denied  this  alio* 

fendant  in  replevin  avows  the  taking  gation,  and  in  addition  averred  affirma- 

under  a  vote  of  the  town  to  raise  a  sum  tively   that  the  property  was  at  that 

of  money  to  be  expended  upon  a  cer-  time  owned  and  possessed  by  a  thiid 

tain   highway,    a   replication  thai  the  person.     This  averment  was  held  to  be 

highway  in  question  was  never  legally  but  another  form  of  denial,  and  not 

laid  out  is  sufiScient.     Stoddard  v,  Gil-  new  matter  which,  under  the  system  of 

man,  22  Vt.  568.  replication  formerly  in  force,  was  ad- 

B^lloatioii  to  Plea  of  Proporty  in  Do-  mitted  by  a  failure  to  reply.  Wood- 
fonduit. —  If  to  the  plea  of  property  in  woith  v.  Knowlton,  22  Cal.  164.  See 
an  action  of  replevin,  the  plaintiff  re--  also  Landers  v,  George,  40  Ind.  160; 
plies  property  in  himself,  and  issue  is  Riddle  v.  Parke,  12  Ind.  89. 
joined  upon  the  replication,  the  onus  is  Cuv/ulatiie  Denials,  —  An  allegation 
upon  him  and  he  must  support  the  thai  the  defendant  "  is  rightfully  en- 
replication  by  proof.  Warfield  v.  Wal-  titled  to  the  property  and  to  the  posses- 
ter,  IT  Gill  &  J.  (Md.)  80.  sion  thereof,*'  following  a  denial  of  all 

1.  Dixon  V.  Thatcher,  14  Ark.  141;  the  averments  in  the  plaintiff's   peti- 

Powell  I/.  Triplett,  6  B.  Mon.  (Ky.)42o;  tion,   is  cumulative  of  these  denials, 

Boies  f/.  Witherell,  7  Me.  162;  Phillips  and   is  not    new   matter    requiring  a 

V.   Townsend.  4   Mo.   loi;   Foshay  v.  denial.     Hunt   v,    Bennett,  4   Greene 

Riche,    2   Hill    (N.   Y.)    247;    Nichols  (Iowa)  512.     See  also  Ferrell  v.  Hum* 

V.  Dusenbury.  2  N.  Y.  283:  Harrison  v»  phrey,  12  Ohio  112. 

M'Intosh.   I  Johns.  (N.  Y.)  380;  Hop-  S.  IntoAoiont  Boplioatioa.  —  A   repli- 

kins  V.  Hopkins,  10  Johns.  (N.  Y.)  369.  cation  that  the  goods  were  delivered  to 

To  Ploa   of  Proporty   in    Stranger.  —  the  plaintiff  by  a  third  person  for  safe 

Where  a  defendant  in  replevin  pleads  keeping,    and  that    the    plaintiff    has 

properly  in  a  third  person,  traversing  a   special    property   in   them,    without 

plaintiff's  right,  the  plaintiff  should  ac-  showing  the  title  or  authority  of  such 

cept   the   issue   tendered,  reaffirm   his  third  person,  is  insufficient.     Harrison 

title    and    conclude    to    the    country,  v.  M'Intosh,  i  Johns.  (N.  Y.)  380. 

Prosser  v.  Woodward,  21   Wend.  (N.  4.  Brown  v.  Bissett,  21  N.  J.  L.  267; 

Y.)  205;    Pringle  v.  Phillips,  i  Sandf.  Chambers  v.  Hunt,  22  N.  J.  L.  552. 

(N.  Y.)  292.  Matter  of  Indnoomont.  —  Where   the 

8.  Wood  worth  v.  Knowlton,  22  Cal.  avowries  admit  the  taking  and  traverse 

164;    Landers  v.  George,  40  Ind.   160;  property  in  the  plaintiff,  what  precedes 

Darter  v.  Brown,  48  Ind.  395;  Hunt  v,  this  traverse  is  merely  matter  of  in- 

Bennett,   4   Greene  (Iowa)   512;    Wil*  ducement  and  not  traversable.     Bot- 

Hams  V,  Mathews,  30  Minn.  131;  Ward  well  v.  Green,  25  N.  J.  L.  390. 

V.  Anderberg,  36  Minn.  300;  Brown  v.  6.  Lougee  v,  Colt  on,  2  B.  Mon.  (Ky.^ 

Bissett,    21    N.   J.    L.   267;    Ferrell  v.  115;  Whitney  v.  Carle,  8  B.  Mon.  (Ky.) 

Humphrey,  12  Ohio  112.  172. 
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General  lane  to  Avowry.  —  Riens  in  arrere  is  the  general  issue  to  an 
avowry  for  rent,  and  it  admits  the  defendant's  title  and  puts  the 
defense  on  subsequent  matters.* 

Qaeetioxis  of  Title.  —  The  plaintifl  may  in  his  replication  contro- 
vert the  title  shown  by  the  defendant  in  his  plea  or  avowry,  and 
if  the  repUcation  is  maintained  the  defendant's  justification  fails, 
and  he  is  not  entitled  to  a  return  of  the  property.*  When  the 
defendant  pleads  property  in  himself  the  plaintiff  must  reply  such 
facts  as  show  absolute  title  in  himself,  an  exclusive  right  of  pos- 
session, or  such  a  possessory  title  as  gives  him  the  right  of  domin- 
ion or  control  even  against  the  holder  of  the  legal  title.' 

Homber  of  Fleas.  —  In  replevin  the  plaintiff  may  plead  several 
pleas  to  the  cognizance  of  the  defendant.* 

Place  of  Taking.  —  While  the  place  of  taking  a  distress  for  rent  is 
material  and  traversable,*  yet  in  a  plea  to  an  avowry  or  cogni- 

To   Plea  of  Property  and  Avowry.  —  although  both  are  material.     Edmunds 

Where  the  defendant  pleads  property  v.  Leavitt,  27  N.  H.  198. 

in  a  stranger,  adding  an  avowry  indue-  2.  Chambers  v.    Hunt,  22  N.  J.  L. 

ing  a  return  of  the  goods,  the  plaintiff  552;  Brown  v.  Bissett,  21  N.  J.  L.  267; 

mast  answer  the  avowry  as  well  as  the  Boswell  v.  Green,  25  N.  J.  L.  390. 

plei.     People  z/.  New  York  C.  PI.,  2  Denial  of  Title  to  Prendies  in  Avowant. 

Wen  J.  (N.  Y.)  644.  — A  plea  that  the  avowant  has  parted 

That  Defendant  Was  a  Trespasser.  —  with  all  his  estate  in  the  premises  is 

In    replevin  for   goods  distrained,  the  bad  on  demurrer,  unless  it  be  averred 

plaintiff  may  plead  in  bar  of  the  avowry  that  such  estate  was  one  for  years;  a 

matters  which  show  the  defendant  a  tenant  in  fee  may  grant  all  his  estate, 

trespasser  ab  initio.    Kimball  v.  Adams,  reserving    the    right    of    distress    for 

3   N.  H.  1S2;  Osgood  r/.  Green,  30  N.  accruing    rent.     Manuel   v,    Reath,    5 

H.  210.  Phila.  (Pa.)  11.  19  Leg.  Int.  (Pa.)  38. 

Denial  that  Bent  Was  Dae. —  If  the  3.  Dixon  v.  Thatcher,  14  Ark.  141. 

avowry  alleges  that  a  sum  of  money  Plea    of   Hon    Demisit.  —  Where    the 

was  in  arrear  for  rent,  and  the  plaintiff  avowry  states  the  written  demise,  the 

replies  that  he  did  not  owe  it  at  the  tenant  cannot,  under  plea  of  non  de- 

time  of  the  distress,  there  is  a  sufficient  misit^    prove    a    different  contract  by 

issue.    Turberville  «/.  Self,  4  Call  (Va.)  parol;  but  if  the  demise  belaid  gen- 

580.     See  also  Pattison  z/.  Adams,  Hill  erally,    he   may,   though   the  original 

&  D.   Supp.  (M.  Y.)  426;  Hurlburt  v,  letting  was  by  deed.     Jackson   r.  Pal- 

Goodsill,  30  Vt.  146.  terson,  4  Harr.  (Del.)  534. 

1.  Lewis  V.   Payn,  4  Wend.  (N.  Y.)  A  Plea  of  Tender  to  an  Avowry  or  cog- 

423;  Bloomer  v.  Juhel,  8  Wend.  (N.  Y.)  nizance  need  not  say  tout  temps  prists 

448:  Hill  V,  Miller,  5  S.  &  R.  (Pa.)  355;  nor  make  a  profert  of  the  money  in 

Williams  7^.  Smith,    10  S.  &  R.  (Pa.)  court.     Hunter  v.   Le  Conte,  6  Cow. 

202.  (N.  Y.)  728. 

Abuse  of  Prooeos.  —  The  plaintiff  may  Admissions  in  Answer.  —  If    plaintiff 

reply  on  abuse  of  the  distress,  or  any  relies  u(>on  the  admissions  in  the  an- 

malter  showing   the  defendant's  pro-  swer  to  recover,   he  should  not  deny 

ceedings  to  have  been  irregular.     Os-  such    admissions    in    his    replication, 

good  V,  Green,  30  N.  H.  210.  Spores  v.  Boggs,  6  Oregon  122. 

Where,  to  an  avowry  of  the  taking,  4.  Roberts  v.  Tennell,  4  Lilt.  (Ky.) 

etc.,  the  plaintiff  pleads  that  the  cattle  287;   Cotter  v.  Doty,  5  Ohio  394;  Peo- 

•*  were  in  the   possession  and  keeping  pie  v.  Schoharie,  6  Wend.  (N.  Y.)  505; 

of  the  plaintiff,  of  which  the  defendant  McPherson  v.  Melhinch,  20  Wend.  (N. 

was  well  knowing,*'  the  plaintiff  need  Y.)  671. 

not   prove  the  knowledge,  unless  the  5.  Jackson   v.  Rogers,  11   Johns.  (N. 

defendant  take  issue  upon  that  as  well  Y.)   33;    Williams  v,  Welch,  5  Wend, 

as  upon  the  keeping  and   possession,  (N.  Y.)  290. 
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zance  it  is  unnecessary  to  allege  a  place  of  taking.^ 

Timo  of  GUim.  —  If  the  plaintiff  sets  up  a  claim  of  property  in 
reply  to  a  plea  justifying  the  taking,  in  an  action  of  replevin,  he 
must  designate  with  precision  the  time  of  his  claim,  so  that  the 
issue  may  be  clearly  made  upon  it.* 

Beplleatioii  Xnit  Gonfona  to  Ayowry.  —  The  replication  to  an  avowry 
must  in  its  descriptions  conform  to  the  avowry,  or  the  departure 
will  be  fatal.' 

XI  EieHT  TO  JVBT  Teial.  —  The  action  of  replevin  falls  within 
the  scope  of  that  constitutional  provision  which  grants  a  trial  by 
jury  as  a  matter  of  right  and  demand.* 

XTT.  Fleadiko  AKD  Pboof  —  Vabiahce.  —  What  will  constitute 

1.  Judd  V.  Fox,  9  Cow.  (N.  Y.)  259;  departure  from  the  avowry.     Hurlburt 

Gardner  v.  Humphrey,  10  Johns.  (N.  r.  Goodsill,  30  Vt.  146. 

Y.)  53.  4.  Carroll   v,  Byers,  (Ariz.  1894)  36 

Sbiglo  Tnveno  Conoludiiig  to  Conntrj.  Pac.  Rep.  499. 
—  An  avowry  in  replevin  averred  the  In  Jvitioo'B  Ooon.  —  Where  a  jury  is 
taking  of  the  cattle"  in  a  field  and  in-  not  demanded,  the  justice  may  pro- 
closure  used  and  improved,  etc.,  the  ceed  to  hear  and  determine  the  matter, 
soil  and  freehold  of  the  defendant,  making  the  same  findings  and  assess- 
etc."  The  plea  to  the  avowry  averred  ments  that  the  jury  is  empowered  to 
that  the  defendant  *'  did  not  find  said  do.  Latimer  v.  Motter,  26  Ohio  Sr. 
cattle  in  any  field  of  the  defendant  in-  480. 

closed  with  a  legal  fence,"  and  con-  On  Default  Before  Justice  of  the  Peace. 
eluded  to  the  country.  On  special  — Where  the  plaintiff  in  a  justice's 
demurrer  the  plea  was  held  ill,  for  its  court  fails  to  prosecute  the  action  to 
conclusion,  that  the  terms  of  the  aver-  final  judgment,  a  jury  must  be  impan- 
ment  of  the  avowry  do  require  proof  eled  and  sworn  to  inquire  and  assess 
that  the  field  and  inclosure  was  sur-  the  value  of  the  property  replevied,  to- 
rounded  by  [what  the  statute  makes]  a  gether  with  the  damages  for  the  deten- 
legal  fence;  and  that  it  is  not  com pe-  tion  of  the  same,  and  the  justice  must 
tent  to  make  an  issue,  in  the  form  of  a  render  judgment  for  the  defendant  for 
single  traverse  concluding  to  the  coun-  such  value  and  damages  as  assessed, 
try,  by  using  terms  that  would  require  Where  the  jury  is  sworn  to  assess 
the  other  party  to  make  a  different  damages  only,  such  oath  does  not  in- 
proof  from  what  would  be  required  if  elude  the  assessment  of  the  value  of 
the  traverse  had  been  in  the  terms  of  the  property  replevied,  and  a  general 
the  averment.  Keith  v,  Bradford,  39  verdict  for  the  plaintiff  and  judgment 
Vt.  34.  for  damages  only  and  not  for  the  value 

S.  Lisher  v.  Pierson,  2  Wend.  (N.  V.)  of  the  property  replevied   are  errdne- 

345,  20  Am.  Dec.  612.     ^  ous.     The  value  and  damages  should 

Plea  de  Iigurla.  —  The  replication  de  be  stated  separately,  both  in  the  ver- 
//iyM/'/tf  cannot  be  pleaded  to  an  avowry,  diet  and  judgment.     Garland   v.  Bar- 
Hopkins  V.  Hopkins,  10  Johns.  (N.  Y.)  tels.  2  N.  Mex.  i. 
369;    Fredericks  v.  Royal,  7  W.  N.  C.  Waiver  of  Jury.  —  Where  a  party  dis- 
(Pa.)  64.  misses  the  action  or  fails  to  appear  at 

8et-off.  —  A  set'Off  is  not  a  good  plea  the  trial,  he   will  be  deemed  to  have 

to  an  avowry  in   replevin.     Wolgamot  waived  his  right  to  a  jury  trial.     Walt- 

r.  Bruner,  4  Har.  &  M.  (Md.)  89.  ham  v.  Carson,  10  Cal.  178;  Wilkins  v. 

S.  Varianoe  in  Deioription  of  Plaoe.  —  Treynor,  14  Iowa  391 ;  Barruel  v. 
An  avowry  in  replevin  justified  the  Irwin,  2  N.  Mex.  223;  Latimer  v.  Mot- 
taking  and  impounding,  by  reason  that  ter,  26  Ohio  St.  480. 
the  beast  was  taken  dam  age- feasant  in  AsMssment  by  the  Court  of  Defendant's 
the  defendant's  close.  The  replication  Damages.  —  Where  plaintiff  by  dismissal 
to  the  plea  to  the  avowry  described  the  abandons  his  action  the  court  may 
place  where,  etc.,  as  lands  occupied  by  retain  the  cause  for  the  benefit  of  the 
the  plaintiff  and  defendant  in  common,  defendant,  and  as  against  plaintiff  and 
It  was  held  that  the  replication  was  a  in   favor  of  the  defendant   the  coun 
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a  material  variance  between  the  complaint  and  proof,  must  in  a 
large  measure  depend  upon  the  facts  of  each  particular  case,  but 
a  material  variance  is  fatal  to  the  cause.  Generally  speaking, 
any  variance  that  is  so  vague  and  uncertain  as  to  mislead  the 
other  side  will  be  deemed  material.^ 

XIII  IK8TBUCTI0H8  — In  Gen«ral. — The  court  in  giving  or 
refusing  instructions  to  the  jury  in  an  action  of  replevin  is  gov- 
erned to  a  large  extent  by  the  general  rules  applicable  to  the 
instruction  of  juries,  as  will  be  seen  by  the  cases  cited  in  the 
notes  in  which  familiar  principles  have  been  applied.* 

mav  assess  the  value  of  the  properly  Sufficiency  of  Evidence,  —  In  an  ac- 
ana  damages  and  reader  judgment  tion  of  replevin  against  two  defend- 
therefor  in  defendant's  favor.  Such  ants,  where  a  joint  taking  and  a  joint 
an  assessment  of  damages  and  the  detention  are  admitted  by  the  answer, 
value  of  the  property  is  not  an  invasion  it  is  not  error  to  refuse  to  instruct  the 
of  the  constitutional  right  of  a  trial  by  jury  that  the  evidence  fails  to  establish 
jury.  Lamy  v.  Remuson,  2  N.  Mex.  any  cause  of  action  against  one  of  the 
245;  Latimer  v.  Motter.  26  Ohio  St.  defendants.  Moorhouse  t^.  Donaca,  14 
480.  Oregon  430. 

Preflomptioii  as  to  Waiver.  —  In   the        Miut  Be  Ckmiined  to  iMiiee.  —  Search 

absence  of  any  showing  to  the  contrary  t/.  Miller,  9  Neb.  26. 
by  way  of  exception  or  otherwise  in        Repugnancy  to  Admissions  of  Party. — 

the  record,  it  will  be   presumed  that  If  the  general  issue  only  is   pleaded 

a  jury  was  not  demanded.     Latimer  v,  and  the  right  of  property  admitted  in 

Motter,  26  Ohio  St.  480.  plaintiff,    the    court    cannot    instruct 

1.  Schmidt  v,  Denver  First  Nat.  against  plaintiff's  right  so  admitted. 
Bank,  10  Colo.  App.  261;  Taylor  v.  Harper  v.  Baker,  3  T.  B.  Mon.  (Ky.) 
Riddle,  35  III.  567;    Buck  v.  Young,  i  422. 

Ind.  App.  558;  Harward  v,  Davenport.  In  Sukeforth  v.  Lord,  87  Cal.  399,  it 

105   Iowa  592;  George  R.  Barse  Live-  was  admitted    by   the  defendant  that 

Stock  Commission  Co.  v.  Turner,  56  the  value  of  the  property  was  a  definite 

Kan.  778;    Breitenwischer  v.   Clough,  amount;  it  was  held  that  it  was  errone- 

116  Mich.  340;  Deyerle  r.  Hunt,  50  Mo.  ous  to  direct  a  verdict  for  a  smaller 

App.   541;    Eikenbury    v.    Clifford,   34  sum  than  the  admitted  value. 

Neb.  607;    Merrill  v.* Equitable  Farm,  As  to  ConcluBlvenees  of  Allegatioiis  in 

etc.,.  Imp.  Co.,  4Q  Neb.  198;  Robinson  Writ.  —  The  following  instruction  was 

V,  Kilpatrick-Koch  Dry  Goods  Co.,  50  held  proper  in  Washington  Ice  Co.  r. 

Neb.   795;    Corn  v.  Brazelton,  2  Swan  Webster,   68   Me.   449:    **  The   allega- 

(Tenn.)    273;     Silsby    v.    Aldridge,    i  tions  in  the  writ  have  been  commented 

Wash.  117.     And  see  generally  article  on.     I   instruct  you   that  the  alleged 

Variance.  quantity  in  the  writ  is  not  conclusive 

Total  Varianoe.  —  Where  the  plaintiff  on  the  plaintiffs  in  this  case.     You  may 

declares  upon  the  sole  ownership  of  consider  it  as  evidence  of  the  declaration 

the  property  he  cannot  recover  upon  of  the  plaintiffs.     If  it  was  a  mistaken 

proof    of    a    joint    ownership    alone,  declaration   it    is   not   binding  on   the 

Eakin  v,  Eakin,  63  III.  160.  plaintiffs.     You   may    regard    it  as  a 

An  Immaterial  Variance  as  to  the  de-  piece   of    evidence    tending    to    show 

scription  of  the  property  will  be  dis-  quantity.*' 

regarded.     King  v.  Connery,  52  Ark.  Error  as  to  Bnrden  of  Proof.  —  The  in- 

115.  structions  should  not  mislead  the  jury 

2.  See  generally  article  Instri;c-  as  to  the  burden  of  proof.  Hanchett 
TiONS,  vol.  rr,  p.  47.  v.  Buckley,  27  111.  App.  159. 

Most  State  Law  and  BTot  Invade  Prov-  Using  Technical  Fhraeeology.  —  It  is  er- 

inee  of  Jnry.  —  Sopris  v.  Truax,  r  Colo,  roneous  in    an    instruction   10   use   a 

89;     Smith    V.    Arnold,    56   Cal.    640;  term   of    technical   meaning  such    as 

Buchanan  ».  Scandia  Plow  Co.,  6  Colo,  "wrongfully   took,"  without  enlight- 

App.    34;     O'Connor    v.    Gidday,     63  ening    the    jury    upon    its   particular 

Mich.  630;  Hood  V.  Olin,  68  Mich.  165;  meaning.      Mathews  v.    Granger,    71 

Buckley  v,  Buckley,  9  Nev.  373.  111.  App.  467. 
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Ai  to  Bight  of  foMOtiiott  and  Ownenhip.  —  It  is  improper  to  instruct 
the  jury  that  the  possession  of  the  property  by  defendant  at  the 
commencement  of  the  suit  is  ground  for  presuming  his  owner- 
ship; ^  but  a  general  instruction  that  the  jury  should  consider  all 

As  to  Statu  at  Institution  of  Action. —  Inttmotion  as  to  Damages.  —  In  Me- 
la an  action  of  replevin  ihe  court  Carty  v.  Quimby,  I3  Kan.  494,  in 
should  instruct  the  jury  that  the  case  which  case  the  plaintiff  retained  pos- 
must  be  determined  on  the  state  of  session  of  the  property,  the  court  in- 
facts  existing  at  the  commencement  of  structed  the  jury  that  if  they  found  for 
the  action.  Fischer  v.  Burchall,  27  the  defendant  they  must  find  what  ac- 
Neb.  245.  tual  damage  she  had  sustained  by  rea- 

That  Certain  Matters  Are  Kot  in  Con*  son  of  the  detention  of  the  property, 
troYony.  —  Where  the  record  showed  the  actual  value  of  the  property,  and 
that  the  defendants  asserted  a  right  of  also  interest  on  said  actual  value  at 
property  and  possession  adverse  to  the  seven  per  cent,  from  the  lime  the  prop- 
plaintiff  and  inconsistent  with  his  erty  was  taken.  It  was  held  that  the 
claim,  and  nothing  of  a  contrary  lend-  poriion  of  the  instruction  which  rc- 
ency  appeared,  it  was  held  that  a  quired  the  jury  to  find  interest  was 
charge  to  the  iury  that  the  detention  erroneous,  but  that  as  the  jury  found 
was  not  in  dispute  was  not  error,  the  value  and  the  interest  separately, 
Johnson  v.  Moore,  28  Mich.  3.  and  as  no  judgment  seemed  to  have 

Moaanro  of  Damages. —  In  an  action  to  been    rendered   for   the    interest,   the 

recover  possession  of  the  property  and  error  was  immaterial, 

damages   for   its   wrongful  detention,  1.  McElhanon  v.   McFerron,  36   111. 

where  no  special  damage  is  alleged,  it  A  pp.  22;  Gulath  v.  Waldstein,  to  Mo. 

is  prejudicial  error  to  instruct  the  jury  App.  586.' 

that  tne  measure  of  damages  is  "  the  Instmotlon  Kot  Warranted  by  £yi- 
reasonable  value  of  the  use  or  hire  of  dence.  —  Where  it  appears  that  the  de- 
tbe  property  while  in  the  possession  of  fendant  is  in  possession  of  plaintiff's 
the  defendant  from  the  time  of  the  properly  for  the  purpose  of  doing  work 
demand,"  without  also  directing  the  upon  it,  but  neither  has  nor  cla'ms  any 
attention  of  the  jury  to  the  considera-  lien  thereon,  it  is  error  to  instruct  that 
tion  of  whether  the  plaintiff  could  have  defendant  was  justified  in  refusing  to 
kept  such  property  constantly  em-  deliver  the  property  on  plaintiff's  de- 
ployed at  a  given  rate,  either  by  hiring  mand,  if  the  plaintiff  had  failed  to  pay 
to  others  or  by  employment  at  home,  for  a  part  of  the  work,  according  to 
or  whether  the  gross  earnings  would  contract.  Nettleton  «/.  Jackson,  30  Mo. 
have  been  diminished  by  expenses  of  App.  135. 

keeping.     Brunell  f .  Cook,   13  Mont.  Questions  as  to  Which  Eridence  Is  Hot 

497.  Gonfiicting.  —  Where  the  plaintiff  is,  ac- 

&rror    Cored   by  Finding  of   Jury. —  cording  10   the    undisputed   evidence, 

Where    the     question    at    issue     was  beyond  doubt  the  owner  of  the  prop- 

whether  or  not  the  plaintiff  was  a  bona  erty  in  an  action  against  an  attaching 

fide  purchaser  of  the  property,  and  the  officer  and  is  hence  entitled  to  the  Im- 

jury  made  a  special  finding  that  the  mediate   possession,    the    question   of 

plaintiff  did  not  know  that  the  sale  to  ownership   may    be  determined   as  a 

him  was  made  with  intent  to  hinder,  matter  of   law   by  the  court  and   the 

delay,  or  defraud  creditors,  a  charge  to  question  of  value  alone  should  go  to 

the   jury   that  **  when   a   person  pur-  the  jury,     Griswold  v.  Sundback,  6  S. 

chases  personal  properly  with  a  knowl-  Dak.  26g. 

edge  that  his  vendor  intends  by  the  Misleading  Instmction.  —  An  instruc- 
sale  to  defraud  or  defeat  his  creditors,  tion  that  "  the  plaintiff  claims  that  the 
or  hinder  or  delay  them  in  the  coUec-  defendant  detains  her  property,  fifty 
tion  of  their  debts,  such  purchaser  will  head  of  neat  cattle;  *  •  »  the  defend- 
not  be  affected  if  he  takes  the  property  ant  denies  that  he  detains  any  of  said 
in  good  faith  in  payment  of  an  honest  property;  so,  as  to  the  cattle,  the 
debt,"  was  not  prejudicial,  even  if  erro-  issue  is  clear  and  positive,"  is  mis- 
neoas,  for  the  reason  that  it  might  imply  leading,  because  it  ignores  the  question 
that  any  debt  less  than  the  value  of  of  ownership,  or  right  of  possession 
the  property  would  suffice.  Eicholtz  v,  of  the  property.  Chamberlin  r.  Winn, 
Holmes,  8  Wash.  71.  i  Wash.  501. 
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the  statements  made  as  to  ownership  and  the  denial  of  the  same, 
and  thus  determine  the  ownership  from  the  entire  testimony,  is 
proper.  ■ 

CiroumstanoM  Warranting  y«rdiot  for  Plaintiit  —  It  is  proper  to  instruct 
the  jury  that,  should  they  find  either  a  general  or  special  property 
in  the  plaintiff,  and  that  the  property  was  wrongfully  taken  from 
his  possession  and  is  wrongfully  detained,  they  should  return  a 
verdict  for  plaintiff.*  Where  there  is  no  question  of  the  owner- 
ship, it  is  proper  to  refuse  an  instruction  based  on  such  ownership.' 

Failure  or  Bafnsal  to  Submit  Question  of  Poeeeeeion  to  a  Jury.  —  It  is  reversi- 
ble error  for  the  court  either  to  fail  or  refuse  to  submit  to  the  jury 
the  question  of  possession  of  the  property,  in  a  proper  case 
where  there  is  a  conflict  of  testimony.* 

Ae  to  Fraud.  —  In  charging  the  jury  in  an  action  of  replevin  where 
fraudulent  and  false  representations  are  in  issue  the  instruction 
must  not  be  so  couched  as  to  assume,  apparently,  the  existence 
of  fraud,  since  the  finding  of  that  fact  is  entirely  within  the  prov- 
ince of  the  jury.* 

Identiiloation  of  Property.  —  Where  the  Where  the   Defendant   Introduoee   Ho 

plaintiff   testifies   that   he    knows    his  Evidenoe,  a  contention    that  the  goods 

sheep    by    their   countenance,   an    in-  described  in  the  declaration  are    not 

struction   (hat  '*  it  is  immaterial  how  identical  with  those  mentioned  in  the 

plaintiff  knows  the  sheep,  if  they  in  bond  should  be  ignored  by  the  court  in 

fact  belong  to  him/*  is  not  erroneous,  giving  instructions.     Kellogg  v.    Boy 

Welch  V.  Miller,  32  111.  App.  no.  den,  126  III.  378. 

1.  McDonald  v.  McDonald,  55  Mich.  8.  Russell  v,  Longmoor,  29  Neb.  209. 

155;  Murray  v,  Norwood,  77  Wis.  405.  See  also  Winchesters.  Bryant, 65  Ark. 

Ab  to  Plaintiff's  Aote  and  Deelarations,  1 16. 

—  A  plaintiff  in  replevin,  claiming  title  4.  Reed    v.    Bank    of  Commerce,  8 

by  sale  from  a  former  owner,  has  no  Wash.  539. 

ground  of  exception  to  an  instruction  Instruction  as  to  Party  in  Possession.— 

to  the  jury  that,  if  the  acts  and  decla-  The   jury  should    be  informed   as  to 

rations  relied  on  by  him  10  show  a  sale  which   party  is    in    possession   of  the 

w^re  merely  colorable  and  not  intended  property    at    the    time    of    the    trial, 

to  pass  any  title  or  possession  to  him,  Search  v.  Miller,  9  Neb.  26. 

they  might  disregard  them  as  evidence  Temporary  Bight  of  Possession.  —  An 

of    ownership    in    him.       Dawson    v,  instruction  that  plaintiff  cannot  recovet 

Wetherbee,  16  Gray  (Mass.)  123.  on   a  temporary   right    of    possession 

As  to  Identity  of  Property.  —  It  is  should  be  refused,  in  the  absence  of  an 
proper  to  refuse  an  instruction  that  "it  explanation  as  to  what  facts  in  evi- 
is  not  enough  for  the  plaintiffs  to  prove  dence  would  establish  such  a  right, 
themselves  the  owners  of  and  entitled  Hopper  v.  Callahan,  78  Md.  529. 
to  the  possession  of  property  of  the  Neoessity  for  Demand.  —  When  no 
same  kind  and  quality  as  that  in  con-  question  is  raised  in  the  proof  as  to  the 
troversv,  but  that  they  must  show  that  fact  of  a  demand  previous  to  suit, 
they  are  the  owners  of  the  identical  the  court  is  justified  in  treating  such 
property,"  since  to  maintain  replevin  demand  as  an  established  fact,  and  fail- 
one  need  not  always  prove  ownership  ure  to  charge  as  to  the  necessity  for  it 
of  property.  Nollkamper  v.  Wyatt,  27  is  not  reversible  error.  Muirv.  Miller, 
Neb.  565.  82  Iowa  700. 

8.  Jeffreys  v.  Greeley,  20  Fla,  819;  5.  Poe  v.  Stockton,  39  Mo.  App.  550. 

Holton  V,  Carter,  90  Ga.  299;  Minthon  As  to  Inferenoe  of  Fraud.  —  A  charge 

V.  Lewis,  78  Iowa  620;  Poe  v.  Stock-  to   the  jury   that    they    cannot    infer 

ton,  39  Mo.  App.   550;    Moorhouse  z\  fraud,  and  that  fraud  cannot  rest  upon 

Donaca,   4  Oregon    430;    Kent     Iron,  implication,  is  erroneous,  as  fraud,  like 

etc.,  Co.  V,  Norbeck,  150  Pa.  St.  559.  any  other  fact,  is  to  be  proved  by  any 
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Direeting  Yerdiet.  —  In  an  action  of  replevin  where  the  facts  are 

admitted  or  uncontested,  it  is  proper  for  the  court  to  direct  a 
verdict  accordingly,  and  the  same  rule  applies  where  the  evidence 

is  plainly  insufficient  or  entirely  wanting.* 

XIV.  Tee  TeBDICT  —  1.  In  OeneraL  —  The  Form  of  the  Verdiet 
depends  largely  upon  the  number  and  nature  of  the  issues,  and 
must  always  be  consistent  therewith.* 

facts  or  circumstances  which  satisfy  Verdict  in  Separate  Parts.  —  A  verdict 

the  mind  of  its  existence.     O'Donnell  in  replevin  is  not  bad  because  it  is  in 

ZK  Segar,  25  Mich.  367.  separate  parts  as  10  the  property  taken 

1.  Norcross  v,  Nunan,  61  Cal.  640;  under  the   writ  and   that   not   taken. 
Sukeforthz^.  Lord,  87  Cal.  399;  Altemus  Mitchell  v.  Burch,  36Ind.  529. 

7'.  Holcomb,  (Ky.  1898)  45  S.  W.  Rep.  OlijectioiiB  to  the  Form  of  the  Verdiet  in 

360;  Wiggins  V.  Snow,  89  Mich.  476;  replevin   must   be   made  before  judg- 

Gamble  v.  Wilson,  33  Neb.  270;  Bar-  ment,   for  although  the  verdict  is  in- 

bee    V.     Scoggins,    121    N.   Car.    135;  formal,   it  will    not  thereafter  be  set 

Fletcher    v.    Nelson,    6    N.    Dak.   94;  aside,  if  it  can  be  clearly  understood. 

Moorhouse  v,  Donaca,  14  Oregon  430;  Blackfoot  Stock   Co.   v.    Delamue,   2 

Brewster  ?'.  Carmichael,  39  Wis.  456.  Idaho   1017;    Faulkner  ».    Meyers,   6 

Bight  to  Nominal    Bamagee.  —  Since  Neb.  414. 

the  defendant  is   entitled  to  nominal  Amendmente.  —  Defects     of      form 

damages  at  least  where  there  is  a  fail-  merely,  and  not  of  substance,  may  be 

ure    on    the   part    of    plaintiff   in    re-  amended  by  the  court  by  moulding  the 

plevin  to  prosecute,  it  is  error  to  direct  verdict  according  to  its  evident  mean- 

a  verdict    for  the   defendant,   on   the  ing  and  treating  it  as  a  verdict  upon 

ground  that  the  bond  is  one  for  indem-  all  the  issues.     Popez/.  Bowzer.  i  Kan. 

niiy  alone,  unless  actual  damages  were  App.    727;    Smith   v,    Morgan,    8  Gill 

suffered  by  the  plaintiff  for  the  taking.  (Md.)  133;  Coit  v,  Waples,  i  Minn.  134; 

Crabbs  v.  Koontz,  69  Md.   59;  Alder-  Segelke  v.  Finan,  48  Hun  (N.  Y.)  310, 

man  v.  Roesel,  52  S.  Car.  162.  15  Civ.   Pro.  (N.  Y.)  i;    Lindauer  v. 

Ae  to  Portions  of  Property.  —  Where  Teeter,  41  N.  J.  L.  255;  Thorntons, 

in  an  action  of  replevin  for  goods  sold  Sprague,  Wright  (Ohio)  645. 

on   instalments,   the    plaintiff    admits  Illustration.  —  Where  the  jury  agreed 

that  he  has  no  right  or  title  to  portions  upon  a  verdict  that   the  plaintiff  was 

of   the  property,  the  court  should  in-  the  owner  and  entitled  to  the  posses- 

struct  for  the  defendant  for  such  por-  sion  of  the   property,    and    that    the 

tions.     Wiggins  v.  Snow,  89  Mich.  476.  value  thereof  was  $200,  and  the  jurors. 

No  Neoesiity  to  Bring  In  Owner.  —  on  being  polled,  stated  that  they  had 
Where  the  plaintiff  in  an  action  of  re-  not  found  anything  as  to  damages,  it 
plevin  is  without  any  right  to  the  pos-  was  competent  for  the  judge  to  direct 
session  of  the  property  and  the  court  that  the  words  *'  and  six  cents  dam- 
hence  instructs  for  the  defendant,  the  ages  for  the  detention  thereof  "  be  en- 
plaintiff  cannot  be  heard  to  complain  tered  in  the  verdict.  Segelke  z^.  Finan, 
that  the  court  did  not  of  its  own  mo-  48  Hun  (N.  Y.)  310.  See  Coit  v, 
tion  have  the  proper  plaintiff  brought  Waples,  i  Minn.  134. 
in.     Gamble  v.  Wilson,  33  Neb.  270.  In    Thornton    v,    Sprague,    Wright 

2.  Walker  v.  Hunter,  5  Cranch  (C.  (Ohio)  645,  it  was  held  that  the  court 
C.)  462:  Thorn  r.  Whitbeck,  (County  may  on  motion  of  the  defendant  insert 
Ci.)  II  Misc.  (N.  Y.)  171.  in  the  verdict  a  finding  of  joint  property 

The  Court  May  Dhreot  the  Form  of  the  in  the  defendant  and  another,  instead 

verdict.     Owens  v.  Gentry,  30  S.  Car.  of  the  defendant  alone,  in  accordance 

490.  with  the  evidence  and  the  claims  of  the 

Bedneing    Verdiet  to  Form.  —  If   the  parties  on  the  trial, 

jury  fail  to  find  all  the  issues  submitted  Failure  to  Find  Value.  —  Where  the 

to  them,  the  judge  may  direct  them  to  verdict  does  not  fix  the  value  of  the 

supply  such  omission.     Hanf  v.  Ford,  property  at  the  time  of  the  trial,  such 

37  Ark.  544:  Muller  v.  Jewell,  66  Cal.  an  omission  cannot  be  supplied  by  the 

216;    Noble   V.    Epperly,   6   Ind.   468;  court.     Pakas  v.  Racy,  13  Daly  (N.  Y.) 

Farmers'    Packing  Co.    v.    Brown,  87  227,    2   How     Pr.    N.   S.   (N.  Y.)  227; 

Md.  I.  Eaton  v.  Caldwell.  3  Minn.  134;  Stew- 
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CmapUmm  with  Btotnto,  —  Although  it  has  been  held  that  the 
failure  of  the  verdict  to  find  all  the  facts  it  should  find,  under  the 
statute,  in  an  action  of  claim  and  delivery,  while  somewhat 
irregular,  does  not  invalidate  the  verdict,^  yet  the  better  and  safer 
rule  requires  a  complete  compliance  with  the  statute.* 

2.  Eesponuyeness  to  Issues.  —  In  an  action  of  replevin  the  verdict 
must  pass  upon  and  be  responsive  to  all  the  issues  presented  by 

the  pleadings,  as  otherwise  no  valid  judgment  can  be  rendered 
thereon.' 

arc  V.  Taylor,  68  Cal.  $,  holding  that  214  of  Hill's  Code,  it  must  be  held  to 

such  amendment  cannot  be  made  by  be  sufficient.    Corbell  v,  Childers,   17 

reference  10  the  stenographer's  notes.  Oregon  528. 

Soxpliuage.  —  When  the  jury  m  ake  Bight  to  Beoover  Property  —  California 
in  their  verdict  findings  that  are  imma-  Statute,  —  In  an  action  to  recover  the 
terial  and  unwarranted  by  the  plead-  possession  of  personal  property  under 
ings,  evidence,  or  statute,  such  findings  section  667  of  the  Code  of  Civil  Pro- 
will  be  disregarded  as  mere  surplus-  cedure,  it  is  essential  to  sustain  a  judg- 
age,  in  cases  where  no  harm  or  preju-  ment  for  the  plaintiff,  that  the  court 
dice  is  thereby  occasioned  against  the  should  find  that  he  is  entitled  to  a  re- 
adverse  party.  Hecklin  v.  Ess,  16  cover)'  of  the  property  sued  for.  A 
Minn.  51 ;  Drennon  v.  Dallncourt,  56  finding  that  he  is  entitled  to  a  judg- 
Mo.  App.  128.  See  also  Lindauer  v.  ment  for  a  particular  amount  is  not  a 
Teeter,  41  N.  J.  L.  255.  compliance  with  the  statute.      Wash- 

IllustratioH, — The  finding  of  a  jury  burn  t/.  Huntington,  78  Cal.  573. 

in    replevin,  of  the  amount  of  rent  In  Oregon  Statute,  —  Where  an  issue  is 

arrear,  is  surplusage,  unless  accompa-  raised  as  to  the  ownership  or  title,  and 

nied   by  a  finding  of  the  value  of  the  there  is  no  finding  "  for  the  plaintiff" 

goods    distrained.     Wood    v.   May,   3  as  to  such  issue,  the  verdict  is  defective 

Cranch  (C.  C.)  172.  in  substance,  under  the  Oregon  stat- 

1.  Miles  V,  Edsall,  7  Mont.  185.  ute,  and  will  not  support  a  judgment 
Insuilloie&t    Yerdlot.  —  A   verdict  as  as  to  such  issue.     Yick  Kee  v.  Dunbar, 

follows:   *'  We,  the  jury,  find  that  the  20  Oregon  419. 

plaintiff  had   a   right   tu   replevy    the  8.  Arkansas.  —  Smith  c/.  Houston,  25 

mill,"    was  held   to   be  insufficient  to  Ark.  183. 

authorize  a  judgment.     Keller  v.  Boat-  California.  —  MuUer    v.    Jewell,   66 

man,  49  Ind.  104.  Cal.  216. 

Saflloient  Finding  by  Joitioe  for  Plain-  Colorado,  —  Freas  v.   Lake,   2  Colo, 

tiir.  —  Where  the  ^oods  had  been  de-  480;    Witcher    v,   Walkins,    11    Colo, 

livered  to  the  plaintiff  a  finding  by  a  548. 

justice  "  for  the   plaintiff  and  against  Dakota.  —  Holt  v.  Van  Eps,  I  Dak. 

the  defendants  for  the  goods  and  for  all  206. 

the    costs   of  this   action    by   her  ex-  Illinois.  —  Peck   v.    Hubbard,   4  111. 

pended  "  was  held  sufficient  to  sustain  App.   566;    Mattson  v,  Hanlsch,  5  111. 

a  judgment  In  favor  of  the  plaintiff.  App.  102;  Nelson  z^.  Bowen,  15  III.  App. 

Degering  v.  Flick,  14  Neb.  448.  477;  Hackett  v.  Jones,  34  111.  App. 562; 

Delivery  of  Property.  —  It  is  unneces-  Dobbins  v.  Hanchett,  20  III.  App.  396; 

sary  in  an  action  of  claim  and  delivery  Dole  v.  Kennedy,  38  III.  282:  Bourk  v. 

for  the  verdict  to  provide  for  a  delivery  Riggs,  38  111.  321;  Hanford  v.  Obrecht, 

of  the  property,  if  such  could  be  had.  38  111.  493,  49  111.  146;  Underwood  v. 

Ryan  v.  Fitzgerald,  87  Cal.  345.  White,  45  111.  437;  Shelton  v.  Franklin, 

2.  Washburn  zf.  Huntington,  78  Cal.  68   111.   333;   Simmons  v.  Jenkins,  76 
573;    Wilsey    v.    Rooney,   (Supm.   Ct.  III.  479. 

Gen.  T.)  16  N.  Y.  Supp.  471:  Brannin  Indiana.  —  Clark   v.    Heck,    17  Ind. 

f/.  Bremen,  2  N.   Mex.  40;  Corbell  v.  281;    Ridenour  v.   Beekman,  68  Ind. 

Childers,   17  Oregon  528;  Yick  Kee  v.  236. 

Dunbar,  20  Oregon  419.  Maryland.  —  Smith  v.  Wood,  31  Md. 

OompUanoe  wiUi  Statute   Sufficient. —  293. 

In  an  action  of  replevin,  if  the  verdict  Missouri.  —  Robbins    t*.    Foster,    20 

contains  all  that  is  required  by  section  Mo.  App.   519;  Fulkerson  v,  Dinkins, 
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S.  Ctonerai  Terdiet  —  In  an  action  of  replevin  where  several 


28  Mo.  App.  160;  Ramsey  v.  Waters,  i 
Mo.  406. 

Nebraska,  —  Degering  v.  Flick,  14 
Neb.  448;  Creighion  v.  Hay  thorn,  49 
Neb.  526;  Wilson  v.  City  Nat.  Bank, 
51  Neb.  87;  Hayesv.  Slobodny,  54Neb. 


had  never  been  replevied  or  delivered 
to  plaintiff.  It  was  held  that  the  ver- 
dict and  judgment  were  sufficiently 
responsive  to  the  issues.  Witcher  v. 
Watkins,  11  Colo.  548. 
Hot  Oidlty.  —  A  verdict  of  not  guilty 


511,    in   which   last  case   the  plaintiff    in  replevin  against  a  sheriff  for  prop- 


claimed  as  a  mortgagee  and  the  ver- 
dict erroneouslv  found  that  he  had  the 
right  of  possession  and  right  of  prop- 
erty. 

New  York,  —  Bern  us  v,  Beekman,  3 
Wend.  (N.  Y.)  667;  Sprague  ».  Knee- 
land,  12  Wend.  (N.  Y.)i6i;  Boynton  v. 
Page,  13  Wend.  (N.  Y.)425;  Thomp- 
son V,  Button,  14  Johns  (N.  Y.)  84. 

Ohio,  —  Hewson  v,  Saffin,  7  Ohio  (pt. 
ii.)  232. 

Oregon.  —  Phipps  v,  Taylor,  15  Ore- 
gon 484;  Smith  V.  Smith,  17  Oregon 
444;  Yick  Kee  v,  Dunbar,  20  Oregon 
416. 

Washington,  —  McGraw  v,  Franklin, 
2  Wash.  17. 

Wisconsin,  —  Donaldson  v,  Johnson, 
2  Chand.  (Wis.)  160;  Swain  v.  Roys,  4 
Wis  150;  Smith  v,  Phelps,  7  Wis.  211; 
Ronge  V,  Dawson,  9 Wis.  246;  Child  v. 
Child,  13  Wis.  17;  Fitzer  V.  McCannan, 
14  Wis.  63;  Appleton  v,  Barrett,  22 
Wis  S68;  Single  v,  Barnard,  29  Wis. 
463;  Hass  V,  Prescott,  38  Wis.  146: 
Carrier  v.  Carrier.  71  Wis.  iii;  Fedef 
V,  Daniels,  79  Wis.  578. 

Pleas  of  Kon  Cepit  and  Property  in  De- 
fendant.—  A  verdict  in  replevin  that 
the  plaintiff  is  entitled  to  the  property 


erty  levied  upon  by  him,  where  pleas 
of  non  (epity  nott  delinet,  property  in 
another,  and  special  pleas  are  filed,  is 
responsive  only  to  the  pleas  of  non 
cepit  and  non  detinet^  and  will  not 
warrant  a  writ  of  retortto,  Hacketl  v, 
Jones,  34  III.  App.  562. 

BniBoiont  Verdiet  for  PlaintiiF.  ~-  A  ver- 
dict, "  We,  the  jury,  find  for  the  plain- 
tiff; find  the  property  in  the  horse  to  be 
in  him,  and  that  he  is  entitled  to  the 
possession,  etc. :  we  also  find  the  value 
of  the  hurse  to  be  $125,"  is  sufficient. 
Clark  V.  Heck,  17  Ind.  281. 

Bilonei  as  to  Borne  Issnes  Joined. — 
When  the  verdict  is  rendered  only 
upon  the  issue  joined  upon  the  plea  of 
non  cepit  and  is  silent  as  to  the  other 
issues,  it  is  defective  and  no  judgment 
should  be  rendered  upon  it.  Smith  v. 
Wood,  31  Md.  293. 

Where  the  defendant  in  an  action  of 
replevin  pleaded  property  in  himself 
and  others,  representatives  of  A,  prop- 
erly in  B,  and  also  property  in  himself 
alone,  and  issues  were  joined  and  the 
jury  found  for  the  defendant  on  the 
first  plea  alone,  disregarding  the  other 
issues,  it  was  held  that  this  finding 
was  sufficient,  because  a  finding  of  the 


is  not  responsive  to  the  issue  upon  the     other  issues   in   favor  of  the  plaintiff 


pleas  of  non  cepit  and  property  in  de- 
fendant, and  no  valid  judgment  can  be 
rendered  upon  it.  Smith  v,  Houston, 
25  Ark.  183. 

Finding  as  to  Portion  of  Property.  —  A 
verdict  which  awards  the  defendant  a 
poition  of  the  property  and  is  silent  as 


could  not  have  affected  the  judgment. 
Ramsey  v.  Waters,  i  Mo.  406. 

A  defendant  in  replevin  pleaded,  (i) 
non  cepit\  (2)  an  avowry,  averring  the 
goods  taken  to  be  his  property;  to 
which  the  plaintiff  replied  and  took 
issue.     The  jury  found  a  general  ver- 


to  the  rest  of  it  does  not  respond  to  the  diet  for  the  plaintiff  on  the  issue  of  non 

issues.     Muller  v.  Jewell,  66  Cal.  216.  cepit^  without  any  mention  of  the  other 

Property  Not  Taken  —  Finding  Dam-  issue,    and     this   was    held    sufficient 

ages^ — Gen.  Stat  Colo.,  §2033,  provides  to  sustain   a    judgment    for   plaintiff, 

that  in  replevin  before  justices  of  the  Thompson  v.    Button,    14  Johns.   (N. 

peace,  where  the  property  has  not  been  Y.)  84. 

taken  on  the  writ,  the  action  may  pro-        Finding  Bight  of  Property  or  of  Poisao- 

cced  as  for  damages.     On  the  trial  of  sion  —  Missouri  Statute,  —  Finding  the 
an  appeal  from  a  justice  in  a  replevin 
suit,   in   which  there  were  no  written 
pleadings,  the  jury  found  for  plaintiff, 


4  4*  9  > 

issues 


for  the  defendant  and  assess- 
ing his  damages  at  a  certain  sum  are 
not  a    compliance   with    the    statute, 
and  assessed  her  damages  at  ^225,  for     which  requires  to  find  whether  he  had 
whichr  sum  the  court  entered  judgment    the  right  of  property  or  the  right  of 
reciting  therein  that  it  appeared  by  the    possession  only,  and  then  to  find  the 
records  and  evidence  that  the  property    value  of  the  proptuty  or  of  the  posses- 
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pleas  have  been  filed,  a  general  verdict  for  either  party  finding  all 
the  issues  in  his  favor  is  sufficient.* 

Soope  of  General  Verdiet.  —  A  general  verdict  must  be  understood 

sion  and  damages.     Fulkerson  v.  Dink-  1.  California, — Cain  v.  Cody,  (Cat. 

ins,  28  Mo.  App.  160.  1892)  29  Pac.  Rep.  778. 

Value  of   Poeieesion  —  Nebraaka  Stat-  Dakota,  —  Holt  v.  Van  Eps,  i  Dak. 

nte.  —  Where  the  defendant  claims  un-  206. 

der  a  lien,  a  verdict  which  does  not  find  Illinois.  —  Underwood  v.  White,  45 
as  to  the  value  of  the  possession  is  111.  437;  Atlas  Sewer  Pipe  Co.  t/.  Stick- 
irresponsive  10  the  issues  and  contrary  ney,  70  111.  App.  176. 
to  law,  within  Neb.  Code  Civ.  Pro.,  Indiana,  —  Huff  v.  Gilbert,  4  Blackf. 
§  314,  subdiv.  6.  Creighion  v.  Hay-  (Ind.)  19;  Tardy  v.  Howard,  12  Ind. 
thorn,  49  Neb.  526.  404;  Conner  v.  Comstock,  17  Ind.  90; 

Verdict  apon  Inooniiitent  Pleas. —  In  Wheat  v,  Catterlin,  23  Ind.  85;  Rowan 

replevin,  where  issues  are  made  upon  v,   Teague,    24   Ind.    304;    McKeal  v. 

different  and  inconsistent  pleas,  a  gen-  Freeman,  25  Ind.  151;  Whitney  v,  Leh- 

eral  verdict  upon  all  is  bad.     Hewson  mer,  26  Ind.  503;   Mitchell  v,  Burch, 

V.  SafEn,  7  Ohio  (pt.  it.)  232.  36  Ind.  529;   Crocker  r.  Hoffman,   48 

Nature  of  Detention.  —  A  veidict  that  Ind.  207:    Payne  v.  June,  92  Ind  252; 

the   property   detained   is  that  of   the  Baldwin  v.  Burrows,  95  Ind.  81 ;   Van 

plaintiff,   and  awarding  damages   for  Gundy  v,  Carrigan,  4  Ind.  App.  333; 

the  detention,  is  defective,  and   must  McAfee  v.  Montgomery,  21  Ind.  App. 

be  set  aside  unless  it  be  also  found  by  196. 

the  jury  th^t  the  detention  was  unjust  Iowa,  —  Hunt  v.  Bennett,  4  Greene 

on  the  part  of  the  defendant.     Swain  v.  (Iowa)  512. 

Roys,  4  Wis.  150.  Kansas.  —  Arthur  v.  Wallace,  8  Kan. 

In  Alternatiye  for  Damages  or  Betom  267;  O'Farrel  v.  McClure,  5  Kan.  App. 

of  Property.  —  Where  it  appeared  that  880. 

the  verdict  in  an  action  of  replevin  was  Michigan, — Guerold   v.    Holtz,    103 

for  damages  only,  it  is  sufficient  with-  Mich.  118. 

out  being  in  the  alternative  for  a  return  Minnesota, — Coit  v.  Waples,  I  Minn, 

of  the  property  or  for  the  value  thereof  134;  Ladd  v.  Newell,  34  Minn.  107. 

in  case  a  return  cannot  be  had,  when  Nebraska,  —  Baum  Iron  Co.  v.  Union 

the  point  was  not  raised  in  the  court  be-  Sav.  Bank,  50  Neb.  387. 

low.     McGrawt/.  Franklin,  2  Wash.  18.  Nevada, — Carson  v,    Applegarth,  6 

Aotion  Against    Sheriff  —  Property  in  Nev.  187. 

Stranger.  —  In  an  action  of  replevin  the  New  Jersey.  —  Lindauer  v.  Teeter,  41 

defendant,  a  sheriff,  pleaded  property  N.  J.  L.  255. 

in   himself    and   in   A.,    a    judgment  New    York,  —  Rhodes   v.    Bunts,  21 

debtor,  and  the  jury  found  "  the  right  Wend.  (N.  Y.)  19. 

of  property   in  the   defendant."     The  North  Dakota,  —  Branstetter  v.  Mor- 

court  held  that  the  form  of  the  verdict  gan.  3  N.  Dak.  2qo. 

should  have  been  that  they  found  ihe  Oregon.  — Jones  v.  Snider,  8  Oregon 

issues  for  the  defendant,  and  that  the  127;    Prescott  v.   Heilner,    13   Oregon 

property  in  question  was  the  property  200;  Smith  v.  Smith,  17  Oregon  446. 

of  A.     Gilligan  v.  Stevens,  4  111.  App.  Pennsylvania.  —  Shoemaker  v.  Shoe- 

401.  maker,  7  Kulp  (Pa.)  528. 

Inconsistent     Findings.  —  A     finding  South  Carolina,  —  Gregory  v.  Ducker, 

that  plaintiff  has  the  general  property,  31  S.  Car.  141. 

but  that  defendant  did  not  unlawfully  South  Dakota.  —Gaines  v.  White,  i 
detain  the  goods,  is  contradictory  and  S.  Dak.  434;  Hormann  v.  Sherin,  6  S. 
cannot  sustain  a  judgment  in  a  case  Dak.  82;  Pitts  Agricultural  Works  v. 
where  it  is  impossible  that  a  special  Young,  6  S.  Dak.  557. 
property  should  co-exist  with  the  gen-  Wisconsin.  —  Everit  v.  Walworth 
eral  ownership.  Rodman  v.  Nathan,  County  Bank,  13  Wis.  419;  Fitzer  v, 
45  Mich.  607.  McCannan,  14  Wis.  63;  Krause  v.  Cut- 
Disclaimer  of  Titie  by  Plaintiff.  — A  ting,  28  Wis.  655,  32  Wis.  687;  Eldred 
verdict  which  finds  the  plaintiff  to  be  v.  Oconto  Co.,  33  Wis.  133:  Blakeslee 
the  owner  of  property,  the  title  to  v.  Rossman,  44  Wis.  550, 
whi':h  he  has  disclaimed,  is  erroneous.  Wyoming  Statnte.  —  Although  a  gen- 
Updyke  v,  Wheeler,  37  Mo.  App.  680.  eral  verdict  in  an  action  of  replevin  is 
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as  a  decision  by  the  jury  in  favor  of  the  successful  party  upon  all 
the  questions  put  in  issue  by  the  pleadings.^ 

Sdliiiteaeis  and  Certainty.  —  Where  the  record  does  not  show  who 
has  the  possession  of  the  property,  a  general  verdict  for  the 
defendant  is  uncertain  and  should  be  set  aside.' 

not  sir ictly  in  accordance  with  the  pro-  Findingi  by  the  Oonrt. —  In   a   case 

visions  of  the  Code  of  Procedure,  yet  tried  by  the  court  without  a  jury,  the 

it  is  not  such  an  error  as  to  justify  the  finding  should  determine  the  right  of 

interference  of  an  appellate  court,  un-  possession,  and  the  value  of  the  goods, 

less  it  is  shown  that   the   plaintiff  in  and  if  for  the  plaintiff  should  assess 

error  sustained  injury  thereby.     Greg-  his   damages.       Bates  v.   Wilbur,    lo 

ory  V.  Morris,  i  Wyo.  213.  Wis.  415. 

Whieh  Party  Entitled  to  Property.  —  It  1.  Fitzer  v.  McCannan,  14  Wis.  63. 

is  only  in  the  judgment  that  it  is  nee-  Conetmetion  with Beferenee  to  Pleas.  — 

essary  to  specify  which  party  is  cntitlrd  A  verdict  finding  **  the  issues  for  the 

to  the  property.     Where  plaintiff  was  defendant  "  must  be  construed  to  mean 

in  possession  under  the  writ,  a  verdict  all  the  issues;  it  is  not  equivalent  to  a 

of  the  jury  for  the  plaintiff  simply  was  verdict  of  not  guilty  where  there  are 

held   sufficient   to   warrant    judgment  issues  on  pleas  other  than  »<?»  rt^i/ and 

that  he  was  entitled  to  the  possession,  nan  detinet.     Underwood  v.  White,  45 

Newlien  i .  Reed,  30  Iowa  496.  111.  437. 

Judgment  for  Plaintiff  for  Coste  —  In-  Judgment  for  Betnm  of  Property  Hot 
snffldent  Verdiot. —  In  replevin  where  Anthorized.  —  Where  the  property  is  in 
the  pleas  were,  (i)  that  the  defendant  the  possession  of  the  plaintifif,  and 
had  not  taken  nor  detained  the  prop-  there  is  a  general  verdict  for  the  de- 
erty,  (2)  property  in  a  stranger,  (3)  fendant,  without  fixing  the  value  of  the 
property  in  ibe  defendant,  the  plaintiff  property,  the  verdict  only  amounts  to 
joined  issue  on  the  first  plea,  and  re-  a  finding  that  the  defendant  did  not 
plied  to  the  second  and  third,  property  take  the  property,  and  will  not  author- 
in  himself.  The  verdict  was:  "  We  find  ize  a  judgment  for  the  return  of  the 
the  property  to  be  in  the  plaintiff,'*  and  same  to  the  defendant.  Tardy  v. 
judgment  was  against  the  defendant  Howard,  12  Ind.  404;  Conner  t*.  £om- 
for  costs.  It  was  held  that  this  ^er-  stock,  17  Ind.  90;  McKeal  v.  Freeman, 
diet  did  not  authorize  a  judgment  for  25  Ind.  151. 

plaintiff,  as  the  jury  had  not  found  that  2.  McKeal  v.  Freeman,  25  Ind.  151 

the  property  was  taken  or  detained  by  Breach  of  Beplevin  Bond.  —  A  general, 

the    defendant.      Huff    v.    Gilbert,    4  verdict  for  defendant  in  replevin  shows 

Blackf.  (Ind.)  19.  that  the  plaintiff  unlawfully   took  the 

General  Verdict  for  Damages  —  Nevada  property  from  the  defendants,  and  is  a 

Statute,  —  Where    in    replevin    it    ap-  breach  of  the  bond  to  prosecute  the 

C eared  that  a  portion  of  the  property  action  with  effect.     Wheat  v.  Catterlin, 

ad    been  delivered   to   plaintiff,   and  23    Ind.    85;    Whitney   v.   Lehmer,  26 

defendant  claimed  a  return,  and  there  Ind.  503. 

was  a  general  verdict  for  the  plain-  Title  in  Stranger  Snbjeot  to  Special  Prop- 
tiff  in  a  sum  certain,  the  verdict  was  erty  in  Defendant. —  In  replevin,  de- 
held  erroneous,  for  the  reason  that  no  fendant  justified  as  sheriff,  under  an 
such  peculiar  judgment  or  execution  attachment  against  the  property  of  one 
as  are  provided  for  by  statute  in  such  F.,  alleging  that  the  goods  in  dispute 
cases  could  be  rendered  or  issued  belonged  to  F.,  and  that  the  mortgage 
thereon.  Carson  v.  Applegarth,  6  under  which  plaintiff  claimed  was 
Nev.  187.  fraudulent  and  void  as  to  creditors.  A 
Oregon  Statute,  —  In  an  action  to  re-  verdict  *'  for  the  defendant'*  generally, 
cover  specific  personal  property,  where  and  that  he  was  then  and  at  the  com- 
Ihe  jury  find  a  general  verdict  for  dam-  mencement  of  the  action  owner  and 
ages,  without  finding  on  the  issues  of  entitled  to  the  possession  of  the  goods, 
ownership  and  of  the  value  of  the  prop-  was  held  equivalent  (under  the  plead- 
erty,  such  general  verdict  is  not  war-  ings)  to  a  finding  that  the  general  prop- 
ranted  by  the  statute,  and  no  judg-  erty  was  in  F.,  subject  to  the  special 
ment  can  be  rendered  thereon.  Jones  property  in  defendant.  Blakeslee  v. 
V.  Solder,  8  Oregon  127.  Rossman,  44  Wis.  550. 
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4s.  Pinding  Title,  Ownership,  or  Eight  of  PoeseeeioiL  —  Since  the 
right  of  possession  is  the  gist  of  the  action  of  replevin,  a  verdict 
must  always  find  this  fact,  and  where  the  title  or  ownership  of 
the  property  is  put  in  issue  by  the  pleadings  this  fact  must  also 
be  found  in  the  verdict.* 


1.  Arkansas.  —  Hanf  v.  Ford,  37 
Ark.  544. 

California.  —  Pico  v,  Pico,  56  Cal. 
453;  Ryan  v,  Fitzgerald.  87  Cal.  345; 
Humphreys  v.  Hopkins,  (Cal.  1869)  20 
Pac.  Rep.  713;  Banning  v,  Marleau, 
loi  Cal.  238. 

Connecticut,  —  McNamara  v.  Lyon, 
69  Conn.  447. 

Delaware.  —  Knowles  r.  Pierce,  5 
Housl.  (Del.)  178. 

Illinois.  —  Gilllgan  v.  Stevens,  4  111. 
App.  401;  Harris  r.  McCasland,  29  111. 
App.  430;  O'Keefe  v.  Kellogg,  15 
111.  347;  White  V.  Jones,  38  III.  159; 
Jarrard  v.  Harper,  42  111.  457;  Hanford 
V.  Obrecht,  49  111.  146;  Gotlofif  v. 
Henry,  14  III.  384. 

Indiana,  —  Robertson  v.  Caldwell,  9 
Ind.  514;  Dowell  v.  Richardson,  10 
Ind.  573;  Stephens  v.  Scott,  13  Ind. 
515;  Rowan  v.  Teague,  24  Ind.  304; 
Ridenour  v.  Beekman,  68  Ind.  236; 
Brunk  v.  Champ,  88  Ind.  188;  Baldwin 
V.  Burrows,  95  Ind.  81;  Van  Meter  v. 
Barnett,  119  Ind.  35;  Hess  v.  Hess,  119 
Ind.  66;  Buck  v.  Young,  i  Ind.  App. 
558. 


(Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp. 
886;  Woodburn  v.  Chamberlin,  17 
Barb.  (N.  Y.)  446. 

North  Dakota,  —  Branstetter  v,  Mor- 
gan, 3  N.  Dak.  290. 

Ohio,  —  Ferrell  v,  Humphrey,  12 
Ohio  112;  Wolflf  V.  Meyer,  12  Ohio  St. 
432;  Rowan  v.  Johnson,  2  West.  L. 
Month.  155, 12  Ohio  Dec.  (Reprint)  254. 

Oregon.  —  ^toorhouse  v.  Donaca,  14 
Oregon  430;  Phipps  v.  Taylor,  15  Ore- 
gon 484;  Smith  V.  Smith,  17  Oregon  445; 
Yick  Kee  V.  Dunbar,  20 Oregon 416;  Cor- 
bell  V.  Childers,  17  Oregon  528. 

South  Dakota.  —  Holt  t/.  Van  Eps,  I 
Dak.  206;  Hormann  c.  Sherin,6S.  Dak. 
82;  Oris  wold  v,  Sundback,  6  S.  Dak.  269. 

Texas.  — Avery  v.  Avery,  12  Tex.  54. 

Wisconsin,  —  Heeron  v.  Beck  with,  I 
Wis.  17;  Ford  v.  Ford,  3  Wis.  399; 
Smith  V.  Phelps,  7  Wis.  211;  Bates 
V.  Wilbur,  10  Wis.  415;  Child  v.  Child, 
13  Wis.  17;  Everitt/.  Walworth  County 
Bank,  13  Wis.  419;  Rose  v.  Tolly,  15 
Wis.  443:  Goldsmith  t/.  Bryant,  26  Wis. 
34;  Appleton  V,  Barrett,  22  Wis.  568; 
Krause  v.  Cutting,  28  Wis.  655,  32 
Wis.  687;    Single  v,  Barnard,  29  Wis. 


loiva.  —  Newlien   v.  Reed,   30  Iowa    463;  Warner  e/.  Hunt,  30  Wis.  200;  Ela 


496;    Morris   v.   Burley,   74   Iowa  45; 
Harward  v.  Davenport,  105  Iowa  592. 

Maryland,  —  Edelen  v.  Thompson,  2 
Har.  &  G.  (Md.)  31. 

Michigan,  —  Riiey  v.  Litllefield,  84 
Mich.  22. 

Mississippi. — Jackson  v.  Smith, 
(Miss.  1888)  4  So.  Rep.  119. 

Missouri.  —  Fulkerson  v.  Dinkins, 
28  Mo.  App.  160;  Updyke  v.  Wheeler, 
37  Mo.  App.  680. 

Montana, 
M.)nt.  562. 


V,  Bankes,  37  Wis.  89;  Blakeslee  v, 
Rossman,  44  Wis.  550;  Riess  v,  Delles, 
45  Wis.  662;  Burke  v.  Birchard,  47 
Wis.  35;  Woodruffs.  King,  47  Wis.  261. 
Minouri  Statate. —  The  verdict  should 
be  in  substantial  compliance  with  the 
terms  of  the  statute  providing  that 
where  property  has  been  delivered  to 
the  defendant,  the  jury  should  find 
whether  defendant  had    the  right  of 

right 


property  or  the    right    of    possession. 
Collier  v,  Fitzpatrick,  19     Fulkerson  v,  Dinkins,  28  Mo.  App.  160. 

Bight  of  PossMsion  in  One  Defendant. 


Nebraska,  —  Mercer  z/.  James,  6  Neb.  — The  jury  may  find  the  exclusive 
406;  Faulkner  v,  Meyers,  6  Neb.  414;  right  of  possession  to  be  in  one  of  the 
Search  v.  Miller,  9  Neb.  26;  Hershiser  defendants,  and  the  court  may  ad- 
s'. Delone,  24  Neb.  380;  Rogers  v,  judge  a  return  in  favor  of  him  and  re- 
Sample,  28  Neb.  141;  Connelly  z/.  Edger-  fuse  it  as  to  the  others.  Woodburn  v, 
ton.  22  Neb.  82;  Heffley  v.  Hunger,  54  Chamberlin,  17  Barb.  (N.  Y.)  446. 


V. 


Neb.  776. 

New  Hampshire.  —  Williams 
Beede,  15  N.  H.  483, 

New  Jersey,  —  Bos  well  v.  Green,  25 
N.  J.  L.  390:  Chambers  v.  Hunt,  22  N. 
J.  L.  552,  18  N.  J.  L.  339- 

New     yi7r/t.  —  Phillips    v,    Phillips, 


Verdict  for  Damages  Insufficient.  —  In 
an  action  of  replevin,  when  the  issues 
are  the  ownership,  right  to  the  posses- 
sion and  value  of  the  property,  and  the 
wrongful  taking  by  the  defendant,  a 
verdict  which  simply  finds  for  the 
plaintiff  in  the  sum  of  $512,  will  not 
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Finding  for  Sefndant.  —  The  jury  are  bound  to  inquire  into  the 
right  of  property  and  right  of  possession  of  the  defendant,  and 
should  they  find  him  entitled  to  either  it  is  their  duty  to  assess 
such  damages  as  are  proper.* 

As  of  What  Time.  —  The  time  of  detention  and  right  of  possession 
are  material,  and  the  jury  should  state  in  their  verdict  whether 
the  defendant  had  the  right  of  property  or  the  right  of  possession 
at  the  commencement  of  the  action.* 

Equivalent  to  Finding  the  Issues.  —  Where  there   is  but   one  issue 

authorize    a    judgment  in    his   favor,  under  such    a    complaint.       Buck    v. 

Smith  V,  Smith,  17  Oregon  444^  Young,  i  Ind.  App.  558. 

To  Warrant  Betnm  of  Property  to  De-  In  County  or  Justice's  Court.  —  In  Ne- 

fendant.  —  The    defendant's  allegation  ^raj>&/z,  where  the  jury  in  a  county  or 

of  property  in  himself  is  only  induce-  justice's  court  find  for  the  plaintiff,  and 

ment  and  not  traversable,  but  it  would  assess  his  damages  for  the  wrongful 

seem  that,  to  entitle  him  to  a  judgment  detention  of  the  property  by  the  de- 

of  return,  the  allegation  of  property  in  fendant,  it  is  unnecessary  for  them  to 

himself     must     be     found     for    him.  find  whether  the  plaintiff  has  the  right 

Chambers  v.  Hunt,  22  N.  J.  L.  552.  of  property  or  the  right  of  possession 

For  Possession  or  Value  —  California  therein.     Rogers  v.  Sample,  28  Neb. 

Statute,  —  A  verdict  for  the  plaintiff  for  141. 

the   possession  of  the  property  or  its  Harmless  Error.  —  Where    the    word 

value  is  good   under  California  Code  "  possession  "  is  omitted  from  the  ver- 

Civ.  Pro.,  §  627.     Ryan  v.  Fitzgerald,  diet  in  an  action  of  replevin,  but  the 

87  Cal,  345.  special  findings  of  the  jury  and  the  evi- 

Nebraska  Statute,  > —  Under  Civ.  Code  dence  showed  that  the  plaintiff  is  the 
Neb.,  §  191,  it  has  been  held  that  a  owner  of  the  property,  and  entitled  to 
verdict  which  found  for  the  defend-  the  possession  thereof,  the  verdict  will 
ants,  and  that  they  were  entitled  to  the  not  be  set  aside  because  of  the  defect, 
possession  of  the  property,  and  also  Hershiser  v.  Delone,  24  Keb.  380. 
found  the  value  of  the  interests  of  de-  1.  Ferrell  v.  Humphrey,  12  Ohio  112. 
fendants  to  be  $2,597,  and  damages  foi  Finding  Title  in  Stranger.  —  Where 
the  wrongful  detention,  was  sufficient,  on  replevin  the  defendant  denies  plain- 
Connelly  V.  Edgerton,  22  Neb.  82.  tiff's  property  and  right  of  possession 

Failure  to  Find  as  to  Title.  —  Where  and   unlawful  detention,   and   asserts 

the  complaint  alleged  that  the  plaintiff  property  and  right  of  possession  in  an- 

was   the    owner    of    certain    peisonal  other  under  whom   he  claims,  and  the 

property   which  the  defendant  unlaw-  jury  find  the  property  and  right  of  pos- 

fully  detained,  and  upon  the  issue  of  session  are  neittier  in  plaintiff  nor  in 

*'  not  guilty  "  the  jury  found  that  the  the  one  under  whom  he  claims,  but  in 

plaintiff  was  entitled  to  the  possession  a  third  person,  this  is  substantially  a 

of  the  property,  and  assessed  its  value  verdict  for  the  defendant,  entitling  him 

and  damages  for  its  detention,  but  did  to    full   costs.     Rowan   v.  Johnson,    2 

not  pass  upon  the  question  of  the  title  to  West.  L.  Month.  155,  2  Ohio  Dec.  (Re- 

the  property,  the  verdict  was  defective  print)  254. 

in  substance  and  a  new  trial  should  be  Finding  that  Defendant  Is  Tenant  In 

awarded.     Child  v.  Child,  13  Wis.  18.  Common.  — ^  Where  the  defendant  claims 

Indiana  Statute.  —  Under  Rev.  Stat,  as  tenant  in  common  with  the  plaintiff, 
Ind.  1881,  §  1547,  providing  that  a  a  verdict  finding  *'  for  the  defendant, 
complaint  in  an  action  of  replevin  be-  and  that  he  is  entitled  to  the  possession 
fore  a  justice  of  the  peace  shall  show  of  the  property,"  and  also  the  value  of 
the  wrongful  taking  and  unlawful  de-  the  whole  property  and  damages,  must 
lention  of  the  goods,  a  verdict  which  be  construed  as  finding  him  so  entitled 
finds  that  the  right  of  possession  to  the  as  tenant  in  common,  and  is  good.  Ela 
property  is  in  the  plaintiff,  but  is  silent  v.  Bankes,  37  Wis.  89. 
as  to  the  ownership,  is  sufficient  to  sup-  2.  Search  v.  Miller,  9  Neb.  26;  Bos- 
port  a  judgment  for  plaintiff,  as  proof  well  v.  Green,  25  N.  J.  L.  390. 
of  either  a  general  or  special  ownership  Verdict  in  Present  Tense. —  Notwith- 
would   have    entitled   him   to  recover  standing  the  verdict  is  in  the  present 
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made  by  the  pleadings,  which  is  as  to  the  title  to  the  property, 
if  the  jury  **  find  for  the  plaintiff,"  and  find  the  value  and  assess 
the  damages,  such  finding  is  equivalent  to  finding  the  issue,  sub- 
mitted to  them,  for  the  plaintiff.* 

Failnre  to  Find  Bight  of  PoMonion.  —  Where  a  verdict  fails  to  find 
and  determine  who  is  entitled  to  the  right  of  possession,  or  the 
ownership  of  property,  when  in  issue,  it  is  of  course  fatally 
defective  and  will  not  support  a  judgment.* 

tense  and    finds    that    the    defendant  session  of  the  property  mentioned  in 

'does   not    unlavtrfuUy    detain,"  and  the  complaint  be  given  to  the  plaintifif" 

that  "  the   right  of  property  and  the  is  not  as  comprehensive  as  it  should 

right  of  possession  thereof  is  in  the  de-  be,   but   is  equivalent  to  finding  the 

fendant,"  if  there  be  nothing  in  the  property  in  the  plaintiff,  and  that  he  is 

record  showing  a  possible  prejudice  to  entitled  to  the  possession.     Robertson 

the   plaintiff  by  reason  of  the  defect,  v.  Caldwell,  9  Ind.  514. 

the    verdict    will    not    be    disturbed.  2.  Humphreys    v.     Hopkins,    (Cal. 

Mercer  ».  James,  6  Neb.  406.  1889)  20   Pac.   Rep.  713;    Banning  v, 

A  finding  in  the  present  tense  that  Marleau,  loi  Cal.  238;  Wolf  v.  Meyer, 

plaintiff  **  is  "  the  owner,  etc.,  is  to  be  12  Ohio  St.  432;  Phipps  v.  Taylor,  15 

construed  as  referring  to  his  title  and  Oregon484;  Smith  z/.  Smith,  17  Oregon 

right  of  possession  at  the  commence-  445;    Yick  Kee  v.  Dunbar,  20  Oregon 

ment  of  the  action,  although  such  find-  419;    Holt  v.   Van   Eps,  i    Dak.   106; 

ing  was  not   made  until  nearly  a  year  Bates  v.  Wilbur,  10  Wis.  415;  Warner 

after.     Riess  r.  Delles,  45  Wis.  662.  v.  Hunt.  30  Wis.  200. 

Defendant's  Bight   of  Possession  "as  Sequisitos  of  Terdict  for  Defendant. — 

Agent."  —  A  verdict  that  the  plaintiff  is  In    replevin,   when    the  property   has 

**  entitled    to    the    possession    of    the  been  delivered   to  the  plaintiff,  if  the 

goods,'*  the  words*'  as  agent*'  being  jury  find  for  the  defendant  they  must 

omitted,  is  not  prejudicial  to  the  de-  also  find  whether  the  defendant  had  the 

fendant.     Morris  v.  Burley,  74  Iowa  45.  right  of  property  or  the  right  of  posses- 

1.  Everit  v,  Walworth  County  Bank,  sion  only  at  the  commencement  of  the 

13   Wis.   419     Krause   v.  Cutting,   32  suit;    if  they  find  either  in  his  favor 

Wis.  687.     See  also  Rowan  v.  Teague,  they  must  also  find  the  value  of  the 

24  Ind.  304;  Harris  v.  McCasland,  29  property,  or  the  value  of  the  possession 

111.  App.  430.  of  the  same,  and  damages  for  with- 

Verdiot  of  *'  Guilty  '*  in  Jostioe's  Conrt.  holding  the  property.  If  the  verdict  is 
—  In  a  justice's  court  in  which  the  silent  upon  these  points,  no  judgment 
pleadings  are  oral,  a  verdict,  "  We,  the  can  be  rendered  for  any  amount  what- 
jury,  find  the  defendant  guiliy,"  al-  ever.  Search  v.  Miller,  9  Neb.  26. 
though  informal,  is  equivalent  to  a  Failnro  to  Find  as  to  PlaintiiPs  Owner- 
finding  of  property  in  the  plaintiff,  ship.  —  Wherein  replevin  the  plaintiff 
Jarrard  v.  Harper,  42  III.  457.  alleged  that  he  was  the  owner  of  cer- 

Failure  to  Show  Bight  of  Possession  in  tain  personal  property  and  entitled  to 

Plaintiff.  —  In   replevin    in    the  detinet  its   possession,    which    the    defendant 

the  finding  was  that  the  plaintiff  was  a  wrongfully  detained,   etc.,   and   upon 

mortgagee  of  the  chattel  in  dispute  and  issue  joined  the  jury  found  that  the 

possession;  that  the  defendant  as  con-  plaintiff  was  entitled  to  the  possession 

stable  took  and  detained  the  same  on  of  the  property  and  assessed  its  value, 

an  execution  against   the  mortgagor,  etc.,  but  did  not  pass  upon  the  fact  of 

and  that  by  law  a  mortgagee  of  a  chat-  ownership  of  the  property,  it  was  held 

tel  in  possession  might   maintain    re-  that  the  verdict  was  defective  in  sub- 

plevin  in  the  detinft  against  a  constable  stance  and  that  a  judgment  upon  it  that 

who  took  and  detained  the  mortgaged  the  plaintiff  was  the  owner  was  not  sus- 

chattel  for  the  mortgagor's  dekts.     It  tained   by  the  verdict.      Yick   Kee  v. 

was  held  that  the  finding  did  not,  even  Dunbar,  20  Oregon  416. 

by  necessary  implication,  show  a  right  Yerdiot   for    "Plaintiff  npon  All  the 

of  possession  in  the  plaintiff.     Bates  r.  Iisnes.'* —  Where  a  verdict  was  given  in 

Wilbur,  10  Wis.  415.  replevin   for  "  plaintiff    upon   all   the 

^  Finding  h^f  the  Court  "  that  the  pos-  issues,"  and  that  *'  plaintiff  is  entitle(| 
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Sptoial  y«rdlet.  —  Where  a  party  has  a  special  property  in  the 

goods  in  question  by  virtue  of  a  lien,  or  an  execution,  or  other 

limited  right  of  possession,  the  jury  should  specially  find  such 
facts,  if  they  find  for  such  party.*  A  special  finding  must  be 
consistent  with  the  other  findings  on  the  questions  to  be  solved 
by  the  verdict.* 

FindiBg  in  Fayor  of  Oflioer.  —  Where  an  action  is  brought  to  recover 

lo  the  immediate  possession  "  of  the  of  this  fact  had  been  given   plaintiff, 

property,  sach  verdict  was  held  saffi-  and  that  plaintiff  brought  the  action 

cient  in  the  absence  of  objection,  even  without   the   payment  of    defendant's 

though  it  failed  to  find  ownership  in  the  charges  and  without  demand,  defend- 

plaintiff  or  wrongful  detention  by  the  ant  having  retained  possession  of  the 

defendant.     Hermann  v.  Sberin,  6  S.  property   for  twenty  days.     A  special 

Dak.  82.  verdict  finding  the  above  facts  will  sup- 

Ho  Eiqnr«i8  Finding  u  to  Bight  to  Im-  port   a  judgment  for   the    defendant, 

modiate  Possession.  —  A  plaintiff  in  re-  even  where  no  finding  was  made  as  to 

plevin  may  recover,  though  the  court  whether   the   statutory    advertisement 

make  no  express  finding  that  he  is  en-  was  observed,   since   there   is  a    pre- 

titled  to  the  immediate  possession  of  sumption  that  the  defendant  o£5cer  did 

the  property  replevied,  where  the  right  his   duty.     Wilhelm  v,  Scott,  14  Ind. 

to  immediate  possession  was  in  issue,  App.  275. 

and   the   issues   were    found    for    the  2.  Alderman  v.  Manchester,  49  Mich, 

plaintiff.       McNamara     v.     Lyon,    69  48. 

Conn.  447.  Consistenoy     of    Findings.  —  A    jury 

Failnre  to  Answer  Special  Interrogato-  answering  special  questions   in   a  re- 

rios. —  In   replevin,  where  the  jury  by  plevin  suit  stated  that  the  property  was 

general  verdict  find  the  right  of  posses-  not  held  by  defendant  when  the  affi- 

bion  in  the  plaintiff,  assessing  damages  davii  was  made  and  that  he  was  then 

for  the  detention  of  the  property,  this  connected  with  the  detention  or  pos- 

will  support  a  judgment  in  his  favor,  session.     It  was  held  that  these  special 

although     several     specific    questions  findings  are  not  necessarily  inconsistent 

were  submitted  to  the  jury,  to  some  with  a  general  verdict  for  the  plaintiff; 

of  which  no  answers  were   returned,  it  is  presumable  that  the  jury  meant 

Faulkner  v,  Meyers,  6  Neb.  414.  that  defendant  did   not  hold   the  prop- 

"Ho  Canse    of  Action.**  —  When   the  erty  personally.     Foster  v.  Gaffield,  34 

title  and  right  of  possession  are  both  Mich.  356. 

put  in  issue,  the  jury  must  find  as  to  A  special  finding  involving  the  con- 
both,  and  also  assess  the  value  and  elusion  that  a  certain  person  is  holding 
damages  for  detention,  whether  they  chattels  under  an  unexpired  lease  is 
find  for  the  plaintiff  or  defendant.  A  inconsistent  with  a  general  verdict  for 
verdict  of  *' no  cause  of  action  *' is  in-  the  lessor  in  an  action  of  replevin 
sufficient.  Heeron  v.  Beckwith,  i  Wis.  brought  by  him  against  an  officer  who 
17;  Ford  v.  Ford,  3  Wis.  399;  Child  v.  has  levied  on  the  chattels  under  an 
Child,  13  Wis.  17;  Appleton  v.  Barrett,  execution  against  the  lessee,  as  it 
22  Wis.  568.  negatives     the     plaintiff's    possessory 

1.  Rudolph    V.    North,    6   Dak.   79;  right.       Nottingham    v.    Vincent.    50 

Wilhelm  1.  Scott,   14  Ind.   App.  275;  Mich.  461. 

Foster  v,  Gaffield,  34  Mich.  356;  Alder-  Ininffieienoy  to    Warrant   Alternative 

man  f.  Manchester,  49  Mich.  48;  Not-  Judgment.  —  A   mortgagee  brought  an 

tingham    v,   Vincent,    50    Mich.    461;  action  of  replevin  against  an  attaching 

Kilpatrick-Koch    Dry    Goods    Co.     v.  creditor.     The  finding  was  that  from 

Strauss,  45  Neb.  793;  Feder  z/.  Daniels,  the  sale  of  the  property  the  proceeds 

79  Wis.  578.  were     sufficient     to     meet     plaintiff's 

Estrayi  Impounded  by  Oi&cer.  —  The  mortgage,  as  well  as  defendant's 
defendant  in  an  action  of  replevin  claim,  but  this  finding  does  not  war- 
pleaded  that  the  animals  came  into  his  rant  a  judgment  giving  defendant  the 
possession  by  virtue  of  his  official  duty  property,  or,  alternatively,  the  value 
to  seize  animals  found  running  at  thereof.  Kilpatrick-Koch  Dry  Good^ 
large  and  impound  th^m;    that  notice  Co.  v,  Strauss,  45  Neb.  793. 
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property  from  an  officer  holding  it  under  legal  process,  a  verdict 
for  the  officer,  under  a  plea  of  property  in  himself  and  property 
in  the  debtor,  should  not  find  the  property  in  the  officer,  but  find 
the  issues  for  him  and  the  property  in  the  debtor.* 

6.  Partial  Verdict.  —  Where  the  action  involves  the  ownership 
of  several  articles  the  verdict  may  be  in  favor  of  the  plaintiff  for  a 
part  and  the  defendant  for  the  balance.* 

Plnrality  of  Defendants.  —  If  there  are  two  or  more  defendants  the 
jury  may  find  in  favor  of  a  part  and  against  the  others.' 

6.  Finding  for  Different  Interests.  —  Where  different  interests 
are  in  issue  in  an  action  of  replevin,  the  jury  should  specify  in 
their  verdict  for  what  interests  replevin  should  lie  and  for  what  it 
should  not  He,  and  they  should  find  distinctly  for  the  different 
claimants  the  extent  and  nature  of  the  different  or  special 
interests."* 

1.  Gilligan  v.  Stevens,  4  111.  App.  562.  See  also  Brunk  v.  Champ,  88 
401;    Hanford  v,  Obrecht,  49  111.  146;     Ind.  t88. 

He^ey  v.  Hunger,  54  Neb.  776.  AMeement  of  Damages.  —  Where  the 
Immaterial  Finding.  —  A  verdict  that  jury  find  that  a  part  of  the  chattels  be- 
the  property  is  not  in  the  defendant,  or  long  to  the  plaintiffs,  but  that  the  resi. 
not  in  those  in  whom  by  the  induce*  due  does  not,  damages  may  be  assessed 
ment  to  the  plea  i(  has  been  stated  to  to  each  party  to  the  suit  according  to 
be,  is  not  sufficient,  as  such  a  finding  the  finding  of  the  jury.  Williams  v, 
is  an  immaterial  one.  Chambers  v.  Beede,  15  N.  H.  483. 
Hunt,  z8  N.  J.  L.  339.  EfliMt  of  PlaintiiPs  Disolaimer  ao  to 
■  Failure  to  find  General  Ownership  and  Part.  —  Where  plaintiff  In  replevin  dis- 
▼alne.  —  A  verdict  for  defendant,  In  a  claims  ownership  of  part  of  the  prop- 
case  where  he  claimed  by  virtue  of  a  erty,  it  is  error  to  sustain  a  verdict  for 
levy  under  an  execution,  that  defend-  him  for  that  part.  Updyke  r.  Wheeler, 
ant  had  a  special  property  in  the  lum-  37  Mo.  App.  680. 

*ber  to  the  amount   of  the  execution  8.  Caroihers  v.  Van  Hagan,  2  Greene 

(stating  it),  and  was  entitled  to  the  pos-  (Iowa)  481. 

session,  and  that  plaintifts  had  unjustly  4.  O'Keefe  v.  Kellogg,  15  111.  347; 
taken  and  detained  it,  assessing  the  White  v,  Jones,  38  III.  159:  Dowell 
damages,  was  held  sufficient,  although  v.  Richardson,  10  Ind.  573;  Edelen  v. 
it  did  not  determine  the  general  owner-  Thompson,  2  Har.  &  G.  (Md.)  31; 
ship  nor  the  value  of  the  property.  Farmer's  L.  A  T.  Co.  v.  St.  Clair,  34 
Single  V,  Barnard,  29  Wis.  463.  Mich.  518;  Gidday  r.  Witherspoon, 
Amonnt  of  Of&oer's  Special  Interest.—  35  Mich.  368;  Williams  v,  Bre?nahan. 
Where  In  an  action  against  an  officer  66  Mich.  634;  Glllham  v.  Kerone,  45 
for  attached  goods  the  answer  alleges  Mo.  487;  Williams  v.  Beede,  15  N.  H. 
the  amount  due  the  attaching  creditor,  483;  Warner  v.  Hunt,  30  Wis.  200: 
a  general  verdict  for  the  defendant  Burke  t/.  Birchard,  47  Wis.  35:  Blakes- 
finding  a  less  sum  than  that  stated  in  lee  v.  Rossman,  44  Wis.  550. 
the  answer  is  sufficient,  although  it  Vnoertainty.  —  Where  the  court  can- 
does  not  find  the  amount  of  defend-  not  understand  what  property  the  jury 
ant's  special  interest,  he  being  clearly  intended  to  find  for  the  successful 
entitled,  if  he  recovers  at  all,  to  the  party,  such  a  verdict  is  bad  for  uncer- 
full  value  of  the  property.  Blakeslee  tainty.  Dowell  v,  Richardson,  10  Ind. 
V.  Rossman,  44  Wis.  550.  573. 

2.  O'Keefe  t/.  Kellogg,  15  III.  347;  Lien  or  Spedal  Property  —  Michigan 
Edelen  v.  Thompson,  2  Har.  &  G.  Statute.  —  Under  Howell's  Stat.  1882, 
(Md.)3r;  Updyke  v.  Wheeler,  37  Mo.  §  8342,  requiring  a  specific  finding,  in 
App.  680;  Clark  v,  Keith,  9  Ohio  72;  replevin,  of  any  lien  or  special  property 
Wright  V.  Funck,  94  Pa.  St.  26.  See  claimed,  it  was  held  that  if  not  found 
also  Knowles  v.  Pierce,  5  Houst.  (Del.)  the  judgment  cannot  recognize  it; 
178;   Collier  v,  Fitzpatrick,  19  Mont,  much  less  If  the  evidence  will  not  sap- 
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7.  Finding  Vnlawfal  Taking  and  Detention.  —  Where  the  unlawful 
taking  and  wrongful  detention  of  property  is  put  in  issue  by  the 
pleadings,  the  jury  should  in  their  verdict  make  findings  of  such 
issues  or  their  verdict  will  be  defective.* 

8.  Description  of  Property.  —  There  must  appear  in  the  verdict 
such  a  sufficiently  clear  description  of  the  property  in  question, 
or  certain  reference  thereto,  that  its  identity  may  be  reasonably 
established.* 

port  such  finding.     Gidday  r.  Wither-  Verdict  for  Plaintiff,  —  Where   the 

spoon,  35  Mich.  368.  verdict  Is  in  favor  of  the  plaintiff  and 

Claimants  under  Mortgages,  —  In  re-  against  the  defendant,  and  where,    if 

plevin  between  claimants  of  property  construed  in  the  light  of  the  issues  and 

under  rival  mortgages  the  verdict  and  evidence,  it  shows  beyond  all  question 

judgment  should  specify  the  amount  that  the  defendant  wrongfully  detained 

of   the  lien   of   the   successful    party,  the  property  from  the  plaintiff,  it  is  not 

Williams  v,  Bresnahan,  66  Mich.  634.  fatally  defective,  because  it  does  not 

Plaintiff  and  Defendant  Joint  Owners.  —  expressly  state  that  the  property  was 
If  plaintiff  and  defendant  appear  to  be  wrongfully  detained  by  the  defendant 
joint  owners  the  defendant  is  entitled  Clouston  v.  Gray,  48  Kan.  31. 
to  a  verdict.  Chambers  v.  Hunt,  22  Implied  Unlaw^  Detention.  —  Where 
N.  J.  L.  552.  by  denying  the  ownership  of  the  plain- 
Tenants  in  Common. —  Where  the  tiff,  defendants  admitted  the  deteo- 
jury  find  that  plaintiff  and  defendant  tion,  a  verdict  finding  the  ownership  in 
are  tenants  in  common  of  the  property,  plaintiff  and  also  the  right  of  posses- 
chey  may  award  the  exclusive  posses-  sion  implies  an  unlawful  detention, 
sion  to  the  one  entitled  thereto  by  Kluse  v.  Sparks,  10  Ind.  App.  444. 
agreement  of  the  parties.  Newton  v,  1  he  verdict  ought,  either  in  general 
Gardner,  24  Wis.  232.  or  special  terms,  to  pass  upon  the  ques- 

1.  Insuficient    Verdiet.  —  Where    the  tion  of  unlawful  detention;   but  even 

unjust  detention  is  put  in  issue,  a  ver-  if  it  do  not,  in  a  case  where  this  ques* 

diet  which  finds  the  property  in  plain-  tion  is  controlled  entirely  by  that  of 

tiff  and  assesses  its  value  and  damages  ownership,  which  is  expressly  covered 

for  detention,  but  does  not  find  the  fact  by  the  findings,  the  judgment  will  not 

of    unjust    detention,    is    insufiBcient.  be  reversed  upon  that  ground.     Eiseley 

Swain  v.  Roys,  4  Wis.  150.  v.  Malchow,  9  Neb.  174. 

Failnre  to  Find  Wrongful  Detention.  —  A  Finding  that  the  Plaintiff  Had  Pos- 
A  verdict  in  these  words,  *'  We,  the  seasion  of  the  property  at  the  corn- 
jury,  find  the  property  was  reple tried  mencement  of  the  action  will  not  sus- 
in  Miami  county,  and  at  the  com-  tain  a  judgment  against  the  defendant 
menrement  of  this  suit  the  right  of  and  for  wrongfully  detaining  it.  Degering 
possession  thereto  was  in  the  plaintiff,  v.  Flick,  14  Neb.  450. 
and  assess  his  damages  at  twenty-five  Whether  Defendant's  Poisession  Was 
dollars,"  was  held  insufficient  to  Wrongfnl.  —  The  court  should  find  ex- 
authorize  a  judgment,  because  it  does  plicitly  whether  the  defendant's  pos- 
not  find  that  the  defendant  had  posses-  session  was  rightful  or  wrongful, 
sion,  either  at  all  or  without  right,  Barksdale  v.  Appleberry,  23  Mo.  389, 
and  dues  not  show  upon  what  basis  in  which  case  is  set  out  in  full  findings 
damages  were  assessed.  Ridenour  7/.  that  were  deficient  in  this  respect  and 
Beekman,  68  Ind.  236.  insufficient  to  support  a  judgment  for 

Failore  to  Find  as  to  Taking.  —  Where  the  defendant, 
the  unjust  taking  is  put  in  issue,  a  ver-  Plea  of  Non  Cepit  and  Avowry —  Ver- 
dict of  "  guilty  of  wrongful  detention,"  diet  for  Defendant.  —  A  verdict   for  the 
not  finding  as  to  the  taking,  is  insuffi-  defendant  both  on  the  plea  of  non  cepit 
cient.     Ronge  v.  Dawson,  9  Wis.  246.  and  on  an  avowry  for  rent,  is  errone- 

Kansan  —  Verdict  for  Defendant.  —  In  ous;  if   the  avowry  be  sustained,  the 

replevin   under  the  Kansas  Code,  the  verdict  on  the  issue  of  «<?«  r^/// should 

unlawful   detention  is  the  gist  of  the  be  for  the  plaintiff.     Hill  v.  Stocking, 

action,  and  a  verdict  which  finds  there  6  Hill  (N.  Y.)  277. 

was  no  wrongful  detention  is  sufficient.  2.  Gulath  v.  Waldstein,  7  Mo.  App. 

{^eroy  v.  McConnell,  8  Kan.  273.  66;   Allen   v,   Gardner,   47   Kan.   337; 
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OirtaiBty.  —  A  verdict  in  favor  of  the  plaintiff  is  bad  for  uncer- 
tainty, \\  the  court  cannot  understand  from  it  what  property  the 
jury  intended  to  find  for  him.^ 

9.  Talue  of  Property.  —  In  order  that  the  court  may  be  able  to 
render  the  usual  alternative  judgment  in  an  action  of  replevin  the 
jury  should  find  in  their  verdict  the  value  of  the  property  in 
controversy.* 

Barksdale  v.  Applebcrry,  33  Mo,  389;  2.  Arkansas,  —  Bailey    v,    Ellis,    21 

Piano  Mfg.  Co.  v.  Daley,  6  N.  Dak.  Ark.  488. 

530;    Norrit  V.  Ciinkscales,  47  S.  Car.  Alabama,  —  Averett    v,    Milner,    75 

488.  Ala.  505. 

BaftrtiiM    to  Complaint.  —  Where  in  California,  —  Pennybecker     v,    Mc« 

*Q  action  of  replevin  only  the  title  and  Dougal,    48  Cal.   160;    Thompson    v, 

not   Che  identity   or    quantity  of  the  Corpstein,  52  Cal.  653;  Pico  r.  Mani- 

articles  desciibed  in  the  complaint  is  nez,  55  Cal.  148;  Pico  v.  Pico,  56  Cal. 

in  issae,   a  verdict:     **  We,   the  jury,  453;    Etchepare   v,    Aguirre,   gi    Cal. 

find  for  the  plainiiff,  and  the  value  of  288. 

the   properly  taken  to  be  $72.05,  and  Colorado,  —  Akron  Bank  v.  Dole.  25 

interest,"   is   sufficiently    clear,   since  Colo.  X. 

the  reference  to  the  complaint  makes  Florida.  —  JeCFreys    v,    Greeley,    ao 

certain     what    property    was    meant.  Fla.  819. 

H3bbs  z/.  Clark,  53  Ark.  4ti.  Indiana,  —  Buck  v.   Young,   z  Ind. 

Finding  m  to  All  of  Proporty.  —  The  App.    558;    Chissom    v,    Lamcool,    9 

verdict  in  replevin  need  not  specifically  Ind.  530;  Wilcoxon  v,  Annesley,  23  Ind. 

describe  the  property  where  there  is  a  285;  Baldwin  v.  Burrows,  95  Ind.  81: 

finding  in  favor  of  the  same  party  as  to  Burket  v.  Pheister,  114  Ind.  503;  Far* 

all  of  the  properly.     Anderson  v.  Lane,  rar  v.  Eash,  5  Ind.  App.  236. 

32  Ind.  102.  Iowa,  —  Western      Stage      Co.      v. 

Goods  Bolonging  to  PlaintUf  and  Others.  Walker,  2  Iowa  504. 

—  Wnere  the   verdict  does  not  distin-  Kansas.  —  Miller    v.     Krueger,     36 

guish  the  goods  belonging  to  the  plain-  Kan.  344;  Weil  v,  Ryus,  39  Kan.  564; 

tiff  from  those  which   do  not  belong  Babb  v.  Aldrich.  45  Kan.  218. 

to  him,  a  new  trial  must  be  ordered.  Kentucky,  —  Young    v.    Parsons,    2 

Varnam  v.  Camp,  13  N.  J.  L.  340.  Met.  (Ky.)499. 

Portion  of  Proporty  Claimed,  — A  de-  il/iV>4i>a».  — Whiter.  White,  58  Mich, 

scription  in  the  complaint  in  an  action  546;  Williams  v,  Bresnahan,  66  Mich, 

to  recover  personal   property,   of   the  634;  Dewey  v,  Hastings,  79  Mich.  263; 

property    sought    to   be   recovered  as  Pearl  v,  Garlock,  6r  Mich.  419;  Tread- 

"  sixty-eight    head    of     hogs    on    the  well  z/.  Paddock,  75  Mich.  286;  Whitney 

macadamized  road  in  said  county,  on  v,  Hyde,  91  Mich.  13;  Brown  v.  Horn- 

the  place  formerly  kept  by  Wong  Hin  ing,  76  Mich.  542. 

Soon,'*   is  reasonably   certain;     but  a  Minnesota.  —  Eaton    v,   Caldwell,  3 

verdict  in  such  action  which  finds  that  Minn.  134. 

**  the  plaintiff  is  entitled  to  that  portion  Missouri.  —  Gulath  v,   Waldstein,  7 

of  the  property  described  in  the  com-  Mo.    App.   66:    Burkeholder    v,    Rud- 

plaint.  to  wit,  forty-nine   hogs,"  and  row,    19    Mo.    App.    60;    Ascher    v. 

aisesiing  the  value  at  twelve  dollars  a  Schacper,  25  Mo.  App.  i;   Schultz  v, 

head,   is    too    indefinite  to  support  a  Hickman,  27    Mo.   App.   21;    Clinton 

judgment.    Guille  t*.  Wong  Fook,   13  v.  Stovall,  45  Mo.  App.  642;  Carroll  v, 

Oregon  577.  Hancock,  57  Mo.  App.  228;  Stroud  v, 

1.  Dowell    V,    Richardson,    10    Ind.  Morton,  70  Mo.   App.    647;     Schaffer 

573;  Hess  ».   Hess,  119  Ind.  66;  Rose  v,  Faldwesch,  16  Mo.  337;  Pope  ».  Jen- 

V,  Tolly,  15  Wis.  443,  kins.  30  Mo.  528;  Woodburn  v,  Cogdal, 

Pwporty  in  Defendant. —  A  verdict  39  Mo.  228;  Hohenthal  v.  Watson,  28 
which  finds  property  in  the  defendant  Mo.  360;  Miller  v.  Whitson,  40  Mo. 
is  saiBcient  in  substance  under  pleas,  lor;  State  v.  Dunn,  60  Mo.  64;  Chap- 
each  of  which  virtually  denies  property  man  v.  Kerr,  80  Mo.  158;  Richey  t^. 
in  the  plaintiff.  Gotloff  v.  Henry,  14  Burnes,  83  Mo.  362. 
111.  5S4.  A^/^ns/>a.— Connelly  v,   Edgerton, 
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limit  of  Yalue.  —  It  is  not  within  the  power  of  the  jury  to  assess 
the  value  of  the  property  in  controversy  at  a  greater  sum  than 

that  alleged  in  the  complaint/  but  they  may  find  for  a  smaller 
amount  than  that  claimed.' 

22  Neb.  82;  Rogers  v.  Sample,  28  Neb.  because  it  does  not  specially  find  in  the 

141;  Goodwin  V.  Potter,  40  Neb.  553.  alternative    '*  for    the    return    of    the 

New   Jersey,  —  Williamson   t/.    New  properly."     Etchepare  v,  Aguirre,  91 

Jersey  Southern  R.  Co.,  29  N.  J.  £q.  Cal.  288. 

311.  Waiver  of  Failure  to  Find  Value.  —  If 

New  Mexico.  —  Garland  v,  Bartels,  the  verdict  fails  to  find  the  value  of  the 

2  N.  Mex.  i;  Brannin  v,  Bremen,  2  N.  goods,  the  error  will  be   regarded   as 
Mex.  40.  waived  by  the  parlies  when  they  make 

N'ew  York,  —  Wood  v.  Orser,  25  N.  no  objection.     Wilcoxon  v.  Annesley, 

Y.  348;    Archer  v,   Boudinet,   (C.  PI.  23  Ind.  285. 

Gen.  T.)  Code  Rep.  N.  S.  (N.  Y.)  372;  New   York    Statute. —  In    Archer  v. 

Tiedman  v.  O'Brien,  36  N.  Y.  Super.  Boudinet,  (C.   PI.  Gen.  T.)  Code  Rep. 

Ct.  539:   Soria  v.  Davidson,  53  N.  Y.  N.  S.  (N.   Y.)  372,  Woodruff,  J.,  said: 

Super.  Ct.  52;  Buck  r.  Remsen,  34  N.  **  By  that  section  [261  of  the  Code]  it  is 

Y.  383;    Keeney  v.   Swan,  120  N.   Y.  provided  that  the  jury  shall  assess  the 

626;  Hurd  V,  Birch,  (Supm.  Ct.  Gen.  value  of  the  property  in  two  cases  — 

T.)  II  N.  Y.  St.  Rep.  870;   Duflus  v.  one  where  the  property  has  not  been 

Sch winger,  79  Hun(N.  Y.)54i;  Fischer  delivered  to  the  plaintiff,  and  the  other 

V.  Cohen,  (Supm.  Ct.  App.  T.)  22  Misc.  where   the   defendant  by  his  answer 

(N.  Y.)  117;  Seaman  v.  Luce,  23  Barb,  claims    a    return    thereof.      In    other 

(N.    Y.)  240;    Phillips  c.   Melville,  10  cases  a  general  verdict  is  proper,  and 

Hun  (N.  Y.)  212.  the  special  finding  as  10  the  value  is 

Oklahoma,  —  Chandler  v.  Colcord,  i  unnecessary.** 

Okla.  360.  Ixunfflcient  Terdiet.  —  When  the  issues 

Oregon,  —  Moorhouse  v,  Donaca,  14  are  the  ownership,  right  to  the  posses- 
Oregon  430;  Smith  V.  Smith,  17  Ore-  sion  and  value  of  the  property,  and  the 
gon  444.  wrongful  taking  by  the  defendant,  a 

Pennsylvania. — Warner  v,  Aughen-  verdict   which    simply    finds    for    the 

baugh,   15  S.  &  R.  (Pa.)  9;  Moore  7/.  plaintiff  in   the  sum  of  five   hundred 

Shenk,  3  Pa.  St.  13;  Park  v.  Holmes,  and  twelve  dollars  will  not  authorize 

29  W.  N.  C.  (Pa.)  492.  a  judgment   in  his  favor.       Smith  v. 

South  Carolina,  —  Archer  v.  Long,  32  Smith,  17  Oregon  444. 

S.  Car.  171.  Washington       Statute.  —  The      jury 

Washington,  —  Meeker  v,  Johnson,  3  should  under  section  241  of  the  Code  of 

Wash.    247;    Quinn    v.    Parke,    etc.,  1881,  assess  the  value  of  the  property 

Machinery  Co.,  5  Wash.  279.  whether  their  verdict  be  in    favor  of 

Wisconsin, — Saunderson  v.  Lace,  i  plaintiff    or     defendant.       Meeker    v, 

Chand.  (Wis.)  231;  Donaldson  v,  John-  Johnson,  3  Wash.  247. 

son,  2  Chand.  (Wis.)  160;  Wallace  v.  Wisoonsln  Statute.  —  The   jury   is  in 

Hilliard,  7  Wis.  627;  Child  v.  Child,  13  all  cases  authorized  to  assess  the  value 

Wis.  18;  Farmers*  L.  &  T.  Co.  v.  Com-  of   the    property  under  §   ir,   c.    132, 

mercial   Bank,    15   Wis.  424;  Hass  v.  Rev.  Stat.  Wis.,  where  they  find  that 

Prescoit,   38    Wis.    146;    Blakeslee   v,  the  defendant  in  replevin  is  entilled  to 

Rossman,  44  Wis.  550;  Burke  t^.  Birch-  a  return,  whether  he  waives  it  or  not. 

ard,  47  Wis.  35.  Farmers*   L.  &  T.  Co.  v.  Commercial 

United  States.  —  Williams  v.  Morri-  Bank,  15  Wis.  424. 

son,  29  Fed.  Rep.  282;  Wood  v.  May,  1,  Tiedman   v.   O'Brien,    36    N.   Y. 

3  Cranch  (C.  C.)  172.  Super.  Ct.  539. 

Verdlot  Heed  Not  Be  for  Sotnm  of  Prop-  2.  Miller  v.  Krueger,  36  Kan.  344,  in 

erty.  —  A    verdict    for    the  defendant  which  case  it  was  held  that  a  finding 

which  is  special  as  to  the  value  of  the  for  the  plaintiff  in  a  less  sum  than  that 

property,  and  general  upon  all  other  alleged  was  not  an  error  of  which  the 

issues,  is  sufficient  to  justify  an  alterna-  defendant  could  complain, 

tive  judgment  for  the  return  of  the  prop-  Objection  Not  Available  to  Plaintiff.  ^ 

erty,  or  tor  its  value  in  case  a  delivery  Where  the  property  is  turned  over  to 

cannot   be   had,   and   is  not  defective  the  plaintiff,  and  judgment  is  rendered 
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Valuation  as  of  What  Time.  —  The  finding  of  the  value  of  the  prop- 
erty should  always  be  with  reference  to  the  commencement  of 
the  action,  since  any  depreciation  without  the  fault  of  the  party  in 
present  possession  must  be  at  the  loss  of  the  real  owner.* 

Fallnre  to  Plnd  Value.  —  The  omission  of  the  jury  to  find  the  value 
is  not  ipso  facto  fatal,  and  a  judgment  based  thereon  is  not  void, 
in  the  absence  of  an  appeal  and  where  neither  harm  nor  prejudice 
is  occasioned  against  the  winning  party.* 

Verdict  on  Avowry.  —  In  replevin  for  goods  distrained  for  rent  in 
arrear,  the  verdict,  if  for  the  defendant,  should  find  the  amount 
of  rent  in  arrear  and  also  the  value  of  the  property  in  question.' 

Finding  Value  of  Speolal  Interert.  —  It  has  been  held  that  the  jury  in 
finding  a  verdict  for  a  party,  entitling  him  to  possession  of  the 
property  by  virtue  of  a  special  interest  therein,  need  not 
determine  the  value  of  such  special  interest.^ 

Finding  Value  of  Separate  Articles.  —  Where  the  property  in  contro- 

for  the  defendant,  and  the  value  found  of  the  property  if  their  verdict  be  in 

to  be   greatly   less   than    the   amount  favor  of  the  plaintiff,  or  if  they  find  in 

stated  by  the  plaintiff  in  his  affidavit,  favor  of  the  defendant,  and  that  he  is 

such  finding  of  value  cannot  be  com-  entitled  to  a  return  thereof,  and  may 

plained   of  by   the  plaintiff  where  he  at  the  same  time  assess  the  damages," 

fails  to  return  the  property  as  directed  it  was  held   that  a   finding  "  for  the 

by   the   judgment.     Weil  v.  Ryus,  39  defendant  the  property  in  dispute**  is 

Kan.  564.  void    without  finding   value,  and   the 

1.  Pope  V.  Jenkins,  30  Mo.  528;  waiver  of  the  defendant  to  take  advan- 
Woodburn  v.  Cogdal,  39  Mo.  22S;  tage  of  the  defect  will  not  cure  it. 
Chapman  v.  Kerr,  80  ^o.  158;  Richey  Archer  v.  Long,  32  S.  Car.  171. 

V.  Burnes,  83  Mo.  362;  Hurd  v.  Birch,        3.  Caldwell     f.     Cleadon,    3    Harr. 
(Sapm.Ct.  Gen.  T.)  II  N.Y.St.  Rep.  870.     (Del.)  420;  Rosenthal  v.  Lehman,  6  W. 

2.  Schafferz;.  Faldwesch.  16  Mo.  337;     N.  C.  (Pa.)  559. 

State  V,   Dunn,  60  Mo.  64;  Stroud  z/.  Surplusage.  —  A  finding  of  a  jury  of 

Morton    70  Mo.  App.  647.  the  amount   of   the   rent   in  arrear  is 

Value  of  Property  and  Amount  of  Bam-  surplusage,   unless  accompanied  by  a 

ages. —  Where  the  value  of  the  property  finding  of  the  value  of  the  goods  dis- 

is  not  assessed  by  the  jury,  the  value  trained.     Wood  v.  May,  3  Cranch  (C. 

cannot   be  assumed  to  be  the  amount  C.)  172. 

of  damages    found.     Eaton   v.    Cald-  Sufficient    Verdlot.  —  A    third    party 

well,  3  Minn.  13 ;.  brought  an  action  of  replevin  against  a 

Failure  to  Find  Value  Hot  Cured  by  landlord  for  the  recovery  of  distrained 

Judgment.  —  It  is  provided  in  Rev.  Stat,  goods,  and  the  verdict  was  as  follows: 

Mo.^iSSg,  §  7489,   that   where  plaintiff  **  The  jury  find  that  the  defendant  is 

fails   in   his    replevin   suit   and   is  in  entitled  to $561  rent  in  arrear,  and  that 

possession  of  the  property,  the  value  the  value  of  the  goods  liable  to  said 

thereof  must  be  assessed  by  the  court  rent   is  $300.     As  to  the   rest  of  the 

or  jury,  and  so  a  failure  to  make  such  goods    they    find    for    the    plaintiff." 

assessment   in   the    verdict  cannot   be  Although  the  verdict  was  informal,  yet 

cured  by  an  assessment  in  the  judg-  ii  "  was  sufficient  to  be  moulded  into 

ment.     Clinton  z'.  Stovall,  45  Mo.  App.  proper  form."     Park  «/.  Holmes,  29  W. 

642.  N.  C.  (Pa.)  4Q2. 

Objection  Not  Waived  —  A»«M  Carolina  4.  Woodruff  v.  King,  47  Wis.  261. 

Statute,  —  Under  a  code  provision  that.  Property  Subject  to  Lien.  —  A  verdict 

*'  in    an    action    for    the    recovery    of  assessing  the  value  of  the  goods  and 

specific  personal  property,  if  the  prop-  stating  that  this  is  to  be  redaced  by  a 

eriy   have   not   been   delivered  to   the  factor*s  advances  and  charges,  without 

plaintiff,   or  if    it  have,   and   the   de-  finding  the  amount  of  the  same,  is  not 

fendant  by  his  answer  claim  a  return  sufficient.     Wood  v,  Orser,  25  N.   Y. 

thereof,  the  jury  shall  assess  the  value  348. 
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versy  consists  of  separate  and  distinct  articles,  susceptible  of 
division  and  distinct  valuation,  the  jury  must  in  their  verdict  find 
the  value  of  each  article  separately.  * 

Beuon  for  the  Bole.  —  The  reason  for  the  rule  that  the  jury  should 

1.  Alabama,  —  Southern   Warehouse  a  finding  for   the  defendant.     Cox  v, 

Co.  t'.  Johnson,  85  Ala.  178;  A  vary  v,  Martin,  75  Miss.  229. 

Perry  Stove  Mfg.  Co.,  96  Ala.  406.  Alabama  Statute.  —  A  verdict  assess- 

Arkansas, — Noland     v.    Leech,    10  ing  the  value  of  two  mules  together 

Ark.  504;  Hanf  v.  Ford,  37  Ark.  544;  is  erroneous,    under    Alabama  Code, 

Hickman  v.  Ford,  43  Ark.  207.  §  2719,   providing  that  the  jury  must 

California.  —  Black  v.  Black,  74  Cal.  assess  the  value  of  each  article  sep- 

520.  arately,  if  practicable.    Southern  Ware- 

Idaho. — Johnson  v.  Fraser,  2  Idaho  house  Co.  v.  Johnson,  85  Ala.  178. 

371.  Under  the  Statute  of  Colorado  pro  v  i ding 

Afississippi.  —  Drane  v,  Hilzheim,  13  that,  in  an  action  for  the  recovery  of 

Scned.  &  M.  (Miss.)  336;  Ketchum  v.  personal  propertv,  judgment  mav  be 

Brennan,    53    Miss.    596;    Spratley   v.  for  the  possession  or  the  value  thereof. 

Kitchens,  55  Miss.  578;  Brady  z/.  Cook,  in   case   a   delivery  cannot  be  had,  a 

68  Miss.  636;  Cox  V.  Martin,  75  Miss,  finding  of  the  total  aggregate  value  of 

229.  all  the  chattels   withheld  is  sufficient. 

JVorth  Carolina,  —  Rowland  z^.  Mann.  Stevenson  v.  Lord,  15  Colo.  131. 

6  Ired.  L.  (N.  Car.)  38.  MinnesotaStatate.— Under  Pub.  Stat., 

7'exas.  —  Blakelv  v.  Duncan,  4  Tex.  c.  61,  §  38,  which  provides  that  in  an 

184;    Rowlett  V.   Fulton,    5   Tex.  458;  action   for  the   recovery    of    personal 

Horton    v,     Reynolds,     8     Tex.    284;  property  the  jury  must  assess  the  value 

Hawkins  v.  Lee,  22  Tex.  544;  Hoeser  of    the    property,    the   value   of    each 

V.  Kraeka.  29  Tex.  450;  Cook  v.  Hal-  article  need  not  be  assessed  separately, 

sell,  65  Tex.   I;    Bowman  v.    Weber,  and  a  finding  of  the  value  in  gross  is 

(Tex.  Civ.   App.    1897)  41  S.  W.  Rep.  sufficient.      Caldwell  r.   Bruggerman, 

493;  Byrne  v.  Lynn,  18  Tex.  Civ.  App.  4  Minn.  270. 

252.  What  Are  Separate  Articles.  —  What* 
United  States,  —  Bennett  v.  Butter-  ever  in  common  understanding  is  re- 
worth,  8  How.  (U.  S.)  128.  garded  as  parts  of  a  whole,  may  be 
Sufficient  Certainty.  —  A  verdict  in  a  assessed  together,  as  a  carriage  and 
suit  for  slaves  unlawfully  taken  and  harness;  but  where  the  articles  are 
carried  away, '*  for  the  value  of  Tom  clearly  distinct,  as  carriage  and  horses, 
$400,  and  for  the  hire  of  Tom  $75  per  they  must  be  assessed  separately, 
year,  from  the  17th  of  November,  1840.  Drane  v.  Hilzheim,  13  Smed.  &  M. 
up  to  the   present  time ;  and  for  the  (Miss.)  336. 

value  of  Ephraim  $300,  and   for  the  Consistency  of  Finding  with  Complaint 

hire  of  Ephraim  $56.25  per  year  up  to  and  Evidence.  —  In  an  action  for  a  num- 

the  present  date,"  is  sufficiently  certain  ber  of  hogs,  of  which  the  aggregate 

and   not  defective   on  account  of  the  value  only  is  alleged  in  the  compIai<nt, 

word  '*  hire."     Horton  v.  Reynolds,  8  a   finding   that   each   hog   was  of   the 

Tex.  284.  value  of  four  dollars  is   proper,  and 

Finding  for  Defendant.  —  The  admin-  will  be   held    supported   by  evidence 

istratorof  P.  brought  an  action  of  re-  that  they  were  worth  four  or  five  dol- 

plevin    for  crops  against    C.'s  trustee  lars  a  head.     Black  v.  Black.  74  Cal. 

under  a  deed  to  secure  P.  for  the  ad-  520. 

vances  made  for  the  crops,  and  the  ver-  Correction  of  Verdict  —  Ifew  Trial.  — 

diet  was:     *'  The  jury  find  the  amount  If  the  jury  assess  the  value  of  several 

as  below  due  plaintiff  as  administrator  distinct  articles  in  solido^  they  should 

of  P.:  10  bales  of  cotton  at  $37.50  per  be  sent  back  for  a  verdict  assessing  the 

bale,   250  bushels  of  corn  at  25  cents  value  of  each   separate    article.      The 

per  bushel,  and  240  bushels  of  cotton  defendant,  who  retains  several  distinct 

seed  at  6  cents  per  bushel;  and  find,  articles,  may  return  any  one  of  them 

after  taking  off  one   bale    of   cotton,  or  its    value,    and  is  entitled  for  this 

$3750.  and   nine  head  of  cattle,  $48,  purpose  to  have  the  value  fixed  by  the 

balance  due  C.  $113.85."     It  was  held  jury,  and  an  alternative  judgment  ac- 

that  the  legal  effect  of  the  verdict  was  cordingly.     If  this  is  not  done,  he  may 
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find  the  value  of  each  article  separately  in  an  action  of  replevin, 
is  that  the  court  must  give  an  alternative  judgment  for  the  return 
of  the  property  or  its  value,  and  where  the  party  in  present  pos- 
session cannot  return  all  of  the  property  he  is  entitled  to  return 
such  articles  as  he  can  in  satisfaction  of  the  judgment /r^  tanto 
and  should  hence  have  the  value  of  the  remaining  property 
definitely  fixed,  so  that  the  portion  of  judgment  unsettled  may 
be  satisfied  in  money.* 

Exeeptions  to  the  Enle.  — Since  **  where  the  reason  for  the  rule 
fails,  the  rule  itself  fails,"  it  is  unnecessary  to  find  a  separate 
valuation  of  each  article  where  both  the  pleadings  and  evidence 
are  silent  as  to  such  valuation;*  where  the  articles  have  been 
disposed  of,  so  that  a  return  is  impossible ; '  where  no  value  at 
all  of  the  property  was  found ;  ^  where  there  was  no  demand  for 
a  separate  valuation;*  where  the  property  was  too  intimately 
associated  to  be  severed;*  and,  in  three  jurisdictions,  where  the 
rule  requiring  a  separate  finding  docs  not  obtain.''' 

have  a  venire  de  novo,  but  there  is  no  separate  valuation  in  the  verdict  of 
mode  of  correcting  the  error  except  by  each  distinct  article  is  waived  if  be 
new  trial.  Hanf  v.  Ford,  37  Ark.  544.  does  not  demand  a  separate  valuation 
See  also  Hickman  v.  Ford,  43  Ark.  207.  before  the  verdict,  nor  object  to  a 
Stock  of  Goods.  —  A  verdict  in  a  case  verdict  in  solido  before  ihe  jury  is  dis- 
where  the  title  to  a  stock  of  goods  was  charged.  Hobbs  v.  Clark,  53  Ark.  411. 
in  issue,  is  a  sufficient  compliance  with  Eeoeieity  to  Demand Sepexate  Valuation, 
the  Alabama  statute,  when  it  sets  out  —  In  an  action  of  replevin  brought  for 
collectively  assessed  articles  of  differ-  the  recovery  of  several  articles,  if  a 
ent  brands  and  of  different  values,  each  separate  valuation  of  each  article  is  de- 
article  having  been  enumerated  by  sired  by  either  party,  he  should  de- 
itself,  and  gives  the  value  of  the  in-  raand  such  a  finding,  else  he  will  not 
dividual  article,  and  then  the  value  of  be  heard  to  complain  of  the  jury's  fail- 
each  class  together.  A  vary  v.  Perry  ure  to  do  so.  Johnson  c.  Fraser,  2 
Stove  Mfg.  Co.,  96  Ala.  406.  Idaho  371. 

1.  Hanf  z/.  Ford,  37  Ark.  544;  Blakely  6.  Drane  v.  Hilzheim,  13  Smed.  & 
V.  Duncan,  i^  Tex.   184;    Hawkins  v.  M.  (Miss.)  336. 

Lee,  22  Tex.  5^t4;  Hoeser  v,  Kraeka,  29  lUnstrationB.  —  In  Henry  r.  Dillard, 

Tex.   450;    Bowman   v.  Weber,  (Tex.  68  Miss.  538,  Woods,  C.  J.,  said:  "The 

Civ.  App.  1897)41  S.  W.  Rep.  493.  court,  too,  correctly  refused  to  vacate 

Texas    Btatnte.  —  A   verdict    against  the  judgment,  because,  as  alleged  in 

parties  who  have   replevied   property  appellant's   motion    for    a    new   trial, 

should   find    the  value  of  the  various  there  was  no  separate  finding  of  the 

items   of  property    replevied,  as  they  value  of  each  article.     A  mare  and  her 

have  the  right  by  the  statute  to  return  young    offspring    may,   we  think,   be 

the  entire  properiy  in  satisfaction  of  properly  considered,  according  to  com- 

the  payment,  or  a  part  of  it  in  satisfac-  mon  understanding,  as  so  necessarily 

tion  pro  tanto^  and   for  that  purpose  and  intimately  connected  together  as 

may  have  the  value  assessed.     Cook  z/.  to  constitute  one  whole.     In  Drane  t^. 

Halsell,  65  Tex.  i.  Hilzheim,  13  Smed.  &  M.  (Miss.)  336,  a 

2.  Brenot  v.  Robinson,  108  Cal.  143;  barouche  and  harness  were  regarded 
Byrne  v,  Lynn,  18  Tex.  Civ.  App.  252.  as  parts  of  one  whole,  and  the  court 

8.  Brady  z/.  Cook,  68  Miss.  636.     See  refused  to  award  a  new  trial,  because 

also  Dillard  v.  McClure,  64  Mo.  App.  but  one  value  was  placed  by  the  jury 

488,  2  Mo.  App.  Rep.  1042.  upon  both.     The  union  of  a  dam  and 

4.  Live  Oak  Ranch  Co,  v.  Ingham,  her  tender  offspring  must  be  conceded 
(Tex.  Civ.  App.  1898)  44  S.  W.  Rep.  to  be  more  intimate  than  that  between 
588.  a  vehicle  and  its  harness." 

5.  Separate  Taloation  Waived.  —  The  7.  Stevenson  v.  Lord,  15  Colo.  131; 
right  of  defendant  in   replevin   to    a  Caldwell  v,  Bruggerman,  4  Minn.  270* 
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Bzoeptioni  to  the  Bnle  of  Finding  Full  Valuation.  —  Where  the  property 
is  in  tHe  hands  of  the  court,  or  has  been  already  delivered  into 

the  possession  of  thtf  party  for  whom  the  verdict  is  given,  it  is 

unnecessary  for  the  verdict  to  fix  its  value,  as  the  judgment 
should  then  be  for  delivery  alone. ^ 

10.  Damages. —  Where  the  plaintifif  has  suffered  loss  by  reason 
of  the  taking  and  detention  of  the  property  and  claims  damages 
therefor  in  his  petition,  the  jury  should  in  their  verdict  find  the 
amount  of  such  damages.* 

California.  —  A    defendant    who    re-  as  proved  at  the  trial,  it  is  not  neceo- 

covers  a  judgment  in  an  action  of  re-  sary  to  find  the  general  value  of  the 

plevin,  where   the   property    has   been  property.      Earle   v.    Burch,   21    Neb. 

delivered  to  the  plaintiff,  is  entitled  to  703. 

a  judgment   for  a   return   of  all    the  2.  Alabama.— }o\iVL%ovi    v.   McLeod, 

property,  and  if  it  cannot  be  returned,  80  Ala.  433. 

then  to  a  judgment  for  the  value  of  the  Arkansas,  —  Dunnahoe  v.  Williams, 

whole.     It  is  not  ntcessary  to  the  va-  24  Ark.   264;    Lesser  v.   Norman,   51 

lidity  of  the  judgment  that  the  separate  Arlc.  301. 

value  of  each  article  sued  for  be  found  California,  — Conroy  v,  Flint,  5  Cal. 

by  the  court.     Whetmore  v,  Rupe.  65  327.     Hisler    v,    Carr,    34    Cal.    641; 

Cal.  237.                           .  Thompson  v,  Corpstein,    52  Cal.  653; 

1.  Harris    v.    Harris,    43   Ark.    535;  Ryan  v.  Fitzgerald,  87  Cal.  345. 

Caruihers  r.  Hensley,  90  Cal.  559;  Van  Colorado.  —  Sears     v.     Andrews,     i 

Gundy  v.  Carrigan,  4  Ind.  App.  333;  Colo.  88. 

Rusching   v.    Sunman,   19    Ind.  App.  Connecticut.  —  Gonid    v.    Hayes,    71 

683;  Williams  \.  Wilcox,  66  Iowa  65;  Conn.  86. 

Hanscom    v,    Burmood,    35    Neb.  504;  Delaware,  —  Boyce     v.     Cannon,     5 

Fischer  v.  Cohen,  (Supm.  Ct.  App.  T.)  Houst.  (Del.)  409. 

22  Misc.  (N.  Y.)  117;  Claflin  v.  David-  Idaho.  —  Blackfoot  Stock  Co.  v.  Dela- 

son,    53   N.    Y.  Super.  T.    122,  8  Civ.  mue,  2  Idaho  1017. 

Pro.  (N.  Y.)  46;    Woodburn  v.  Cham-  Indiana.  —  Stephens  r.  Scott,  13  Ind. 

berlin,  17  Barb.  (N.  Y.)  446;    Prescott  515;    Baldwin   v.  Burrows,  95  Ind.  81; 

V,  Heilner,  13  Oregon  200;    Woodruff  Burket  v.  Pheister,  114  Ind.  503;  Far- 

V.  King,  47  Wis.  261.  rar  v.  Eash,  5  Ind.  App.  238.     See  also 

Where  the  Property  Is  Taken  by  Plain-  Buck  v.  Young,  i  Ind.  App.  558. 

tiff  under   the    writ   nnd  judgment  is  Kansas.  —  Garrett  r.  Wood,  3  Kan. 

rendered  in  his  favor,  a  failure  to  as-  231;    Scott    v.    Beard,    5    Kan.    App. 

sess  the  value  of  the   property  cannot  560, 

be  prejudicial  to  defendant.     Williams  Maryland.  —  Rogers   v.    Roberts,  58 

V.  Wilcox,  66  Iowa  65.  Md.  519. 

Qnestion  as  to  Costa  Only.  —  Where  the  Michigan.  —  Riley   v.   Littlefield,  84 

property  is  delivered  to  the  plaintiffs.  Mich.  22. 

and  they  obtain  a  verdict,  the  question  Minnesota.  —  Leonard   v.    Maginnis, 

of  value  is  of  no  importance,  except  as  34  Minn.  506. 

to  the  costs.     Woodburn  v.  Chamber-  Missouri.  —  Dillard   v.   McClure,  64 

lin,  17  Barb.  (N.  Y.)  446.  Mo.  App.  488,  2  Mo.  App.  Rep.  1042; 

Mortgaged     Chattels.  —  In     replevin,  Williams  v.  Bugg,   10  Mo.  App.   586; 

where  plaintiff,  claiming  as  mortgagee,  Ascher  v.   Schaeper,    25   Mo.  App.  i; 

has  acquired  and  retains  possession  by  Fulkerson  v.    Dinkins,    28   Mo.    App. 

giving  the  statutory  bond,  a  verdict  in  160;     Pope   v.   Jenkins,   30    Mo.    528; 

his  favor,  finding  htm  entitled  to  the  Woodburn    v.    Cogdal,    39    Mo.    228; 

possession,    need    not    determine    the  Miller  v.  Whitson,  40  Mo.   loi;  Chap<.. 

value  of  his  special  interest.     Woodruff  man  v.  Kerr,   80   Mo.  158;  Richcy  v, 

V.  King,  47  Wis.  261.     See  also  Thomp-  Burnes,  83  Mo.  362. 

son  V.  Greene,  85  Ala.  240.  Montana.  —  Morgan  v.  Reynolds,   i 

Whore  the  Befendantt  Claim  a  Special  Mont.  163. 

Property  only,  and  the  court  finds  the  Nebraska.  —  Black  v.  Winterstein,  6 

value  of  said  special  property,  and  the  Neb.  224;  Baker  v.  Daily,  6  Neb.  464; 

finding  is  within  the  value  of  the  goods  Connelly  v.  Edgerton,  22  Neb.  83. 
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Speeifying  Ground  of  Assaumaiit  —  A  verdict  should  in  an  action  of 
replevin  specify  the  ground  on  which  the  assessment  of  damages 
is  made.* 


New  /f<z>n^j^(>^.— Williams  ».  Beede, 
15  N.  H.  483. 

New  Jersey,  —  Williamson  v.  New 
Jersey  Southern  R.  Co.,  29  N.  J.  Eq. 

3". 

New  Mexico,  —  Garland  v.  Bartels,  3 
N.  Mex.  i;  Brannin  v,  Breman,  2  N. 
Mex.  40. 

Ohio,  —  Thornton  v,  Sprague,  Wright 
(Ohio)  645;  Hewson  v,  Saffin,  7  Ohio 
(pi.  ii.)  232. 

Oklahoma,  —  Kuhlman  v,  Williams, 
r  Okla.  136. 

Oregon,  —  Coffin  v.  Taylor,  16  Ore- 
gon 375. 

Pennsylvania,  —  Easton  v,  Wonhing- 
ton,  5  S.  &  R.  (Pa.)  130;  Marsh  v. 
Pier,  4    Rawie  (Pa.)  273;    Huston   v. 


there  will  be  a  judgment  for  the  re- 
covery or  return  of  the  property." 
Baldwin  v.  Burrows,  95  Ind.  81. 

Michigan,  —  How.  Slat.  Mich.,  § 
8341,  provides  that  if  the  verdict  be  in 
favor  of  the  plain(i£f,  the  jury  shall 
assess  the  damages  which  he  has  sus- 
tained by  the  unlawful  taking  and 
detention  of  the  property.  Riley  v, 
Littlefield,  84  Mich.  22. 

Washington,  —  Under  the  statute 
which  requires  the  jury,  in  an  action 
for  the  recovery  of  specific  personal 
property,  to  '*  assess  the  value  of  the 
property,  if  their  verdict  be  in  favor  of 
the  plaintifif."  a  verdict  which  merely 
finds  for  the  plaintiff  and  assesses  his 
damages  at  fifteen  hundred  dollars  is 


Wilson,   3    Watts    (Pa.)    287;     Kleber  so  defective  as  to  justify  a  reversal  of 

V,  Bradsbaw,  23  Pittsb.   Leg.  J.  (Pa.)  the  judgment.     Quinn  v.   Parke,  etc., 

185:  Warner  v,  Aughenbaugh,  15  S.  &  Machinery  Co.;  5  Wash.  276. 

R.  (Pa.)  9;  Moore  v,  Shenk,  3  Pa.  St.  13.  Failure  to  Fix  Amount  of  Damages.  — 

Texas.  —  Avery   v,  Avery,    12   Tex.  Where  the  verdict  in  favor  of  defend- 

54;  Bradshaw  z/.  Mayfield,  24  Tex.  481.  ant  fixes   no  amount  of  damages,   a 

Washington. — McGraw  z/.  Franklin,  judgment  cannot  be  rendered  for  any 


2  Wash.  17;  Quinn  v,  Parke,  etc..  Ma- 
chinery Co.,  5  Wash.  276;  Meeker  v. 
Johnson,  3  Wash.  247. 

Wisconsin.  —  Hill  v.  Bloomer,  i  Pin. 
(Wis.)  463;  Saunderson  v.  Lace,  i 
Chand.  (Wis.)  231;  Donaldson  v,  John- 
son, 2  (I!hand.  (Wis.)  i6o;  Wallace  v, 
Hilliard,  7  Wis.  627;  Bales  v,  Wilbur, 
10  Wis.  415:  Child  V,  Child,  13  Wis. 
18;  Farmers*  L.  &  T.  Co.  v.  Com- 
mercial Bank,  15  Wis.  424;  High  v. 
Johnson,  28  Wis.  72;  Hass  v.  Prescott, 
38  Wis.  146;  Wegner  v.  Second  Ward 
Sav.  Bank,  76  Wis.  242. 


amount  whatever.  Black  v.  Winter- 
stein,  6  Neb.  224. 

Damages  for  Both  Taking  and  Deten- 
tion. —  Where  damages  are  claimed 
for  both  the  taking  and  detention,  a 
verdict  for  damages  in  a  certain  sum 
is  good,  though  it  does  not  specify 
whether  the  damages  are  for  the  tak- 
ing OT  detention  or  for  both.  Ryan  v. 
Fitzgerald,  87  Cal.  345. 

When  Plaintiff  Owns  Only  Part  of  Chat- 
tels.—  Where  the  pleadings  raise  an 
issue  of  property,  and  the  jury  find 
that  a  part  of  the  chattels  belong  to 


Statutory  Provisions  —  Alabama,  —  Ac-     the  plaintiff,  but  that  the  residue  do 


cording  to  Code  Ala.  1876,  §  2942 
et  seq.^  which  provides  for  the  recovery 
of  personal  property  in  specie^  there 
should  be  a  separate  assessment  of  the 
damages,  where  the  recovery  of  differ- 


not,  damages  may  be  assessed  to  each 
parly  to  the  suit  according  to  the  find- 
ing of  the  jury.     Williams  v,  Beede, 
15  N.  H.  483. 
1.  Hewson  v.  Saffin,  7  Ohio  (pi.  ii.) 


ent  kinds  of  property  is  sought  in  one  232. 
action.  If  the  verdict  and  judgment  Valne  of  Use  of  Property.  —  The  value 
are  for  a  gross  sum  of  money,  where  of  the  use  of  the  property  must  be 
the  suit  is  for  "  one  lot  of  staves  and  taken  into  consideration  for  the  pur- 
saw  logs,'*  it  will  be  reversed  on  ap-  pose  of  giving  compensatory  damages, 
peal  as  erroneous.  Johnson  v,  Mc-  Yandle  zt,  Kingsbury,  17  Kan.  195,  22 
Leod,  80  Ala.  433.  Am.  Rep.  285,  note. 

Indiana.  —  Rev.  Stat.  Ind.  1881,  §  549,  Where  the  evidence  shows  that  the 
provides:  **  In  actions  for  tho  recovery  value  of  the  property  is  from  four  to 
of  specific  personal  property,  the  jury  five  dollars  a  day,  that  it  was  wrong- 
must  assess  the  value  of  the  property,  fully  taken,  and  that  more  than  one 
as  also  the  damages  for  the  taking  or  hundred  days  intervened  between  the 
detention,  whenever,  by  their  verdict,  time  of  taking  and  the  day  of  trial,  a 
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Separate  Ending  for  Talne  and  Damages,  —  The  jury  should  Rnd 
separately  the  value  of  the  property  and  the  damages  sustained 
by  reason  of  the  detention,  and  not  lump  them  in  a  single 
amount.' 

Hominal  Damagea.  —  If  pending  an  action  of  replevin  but  before 
verdict  the  property  is  delivered  and  accepted  nominal  damages 
only  should  be  assessed.* 

Failure  to  Assess  Damages  Not  Fatal.  — Since  a  finding  for  damages  is 
not  the  primary  purpose  of  the  action  but  only  a  nominal,  inci- 
dental issue,  a  verdict  will  not  be  set  aside  as  fatally  defective  for 
failure  to  find  damages.' 

11.  Altematiye  Verdict.  —  It  is  provided  in  the  statutes  of  some 
jurisdictions  that  the  verdict,  as  well  as  the  judgment,  must  be  in 
the  alternative  for  the  possession  of  the  property  or  its  value;  but 
in  the  absence  of  such  statutory  requirements  the  verdict  should 
nevertheless  find  all  the  facts  with  sufficient  clearness  and  ful- 
ness to  enable  the  court  to  render  the  usual  judgment  in  the 
alternative.'* 

verdict  for  two  hundred  and  four  dol-  for  its  detention  is  a  sufiScient  finding 

lars  is  not  excessive  damages.     Mor-  of  the  right  of  possession  in  the  plain- 

g^an  V,  Reynolds,  i  Mont.  163.  tiff.     Stephens  v,  Scott,  13  Ind.  515. 

1.  Garland  v.  Bartels,  2  N.  Mex.  i;  8.  Buck  v.  Young,  i  Ind.  App.  558; 

Brannin   v.    Bremen,  2    N.    Mex.   40;  Gaines  v.  White,  i  S.  Dale.  434;  High 

Quinn  v.  Parke,  etc..  Machinery  Co.,  v.  Johnson,  28  Wis.  72. 

5  Wash.  276.     See  Jeffreys  v.  Greeley,  Terdiot  for  Plaintiff. —  If  damages  are 

20  Fia.    S19;     Western    Stage   Co.    v.  claimed  in  an  action  of  replevin,  and 

Walker,  2  Iowa  504.  the  plaintiff  prevails  therein,  a  verdict 

Mere  Informality.  —  A  verdict  that  the  is  not  fatally  defective  because  it  fails 
jury  "  do  assess  the  damages  of  the  to  find  upon  thai  question.  Prescott 
property  mentioned  in  the  declaration  v.  Heilner,  13  Oregon  200. 
at  $825,  and  the  actual  damages  of  the  Indiana  Statute. —  Under  Rev.  Stat, 
defendant  at  six  per  cent,  per  annum  Ind.  1881,  §  1550,  relating  to  replevin 
to  be  $24.75,*'  is  not  well  expressed,  in  before  justices  of  the  peace,  and  pro- 
that  the  word  **  damages  "  is  used  with  viding  that  if  the  defendant  prevail 
reference  to  the  properly  instead  of  the  judgment  shall  be  rendered  that  he 
word  '*  value,"  but  a  correct  judgment  may  have  return  of  the  property;  and 
rendered  upon  it  will  not  be  set  aside,  under  §  549,  relating  to  civil  proced- 
Such  a  verdict  is  not  objectionable  for  ure,  and  providing  that  '*  in  actions  for 
nonconformity  10  the  law  which  re-  the  recovery  of  specific  personal  prop- 
quires  the  value  of  the  property  to  be  eriy,  the  jury  must  assess  the  value 
assessed.  Brannin  v.  Bremen,  2  N.  of  the  properly,  as  also  the  damages 
Mex.  40.  for  the  taking  or  detention,  whenever 

Terdict  Not  in  Alternative  —  Objection  by  their  verdict  there  will  be  a  judg- 
Waived. —  A  verdict  for  damages  only  ment  for  the  recovery  or  return  of 
is  sufficient  without  being  in  the  alter-  the  property,"  where  the  cause  origi- 
native for  a  return  of  the  property,  or  nates  before  a  justice  and  the  verdict 
for  the  value  thereof  in  case  a  return  is  that  defendant  is  entitled  to  have  re- 
cannot-be  had,  when  the  point  was  not  turn  of  the  property,  the  jury  need  not 
raised  in  the  court  below.  McGraw  v,  assess  the  value  of  the  property,  or 
Franklin,  2  Wash.  17.  the  damages.     Burkett/.  Pheister,  114 

8.  Conroy  v,  Flint,  5  Cal.  327;  Kuhl-  Ind.  503. 

man   v,    Williams,    i   Okla.   136.     See  4.  Washburn  v.  Huntington,  78  Cal. 

Gould  V.  Hayes,  71  Conn.  86.      .  573;    Ponceler  v.    Marshall,   45    Kan. 

Finding  Bight  of  PoBMSsion.  —  In  rr-  672;    White   v.  Graves,    24  Miss.  166; 

plevin  a  verdict  that  plaintiff  recover  Lloyd   v.   Goodwin,    12   Smed.    &    M. 

the  property  with  one  cent  damages  (Miss.)    223;     Wheeler    v.    Jones,    16 
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Verdiot  te  Bttvn  of  Propertj.  —  Strictly  speaking  the  question 
whether  there  should  be  a  return  of  the  property  is  one  of  law 
which  need  be  passed  upon  in  the  judgment  only,  based  upon 
proper  finding  in  the  verdict  as  to  the  right  of  possession,  deten- 
tion, etc.,  yet  in  some  cases  the  verdicts  have  contained  findings 
upon  this  question.  However,  such  a  finding  will  be  required 
only  where  a  party  requests  it.* 

Sleotion.  —  The  prevailing  party  in  an  action  of  replevin  may 
upon  the  trial  elect  whether  he  will  take  the  usual  alternative 
verdict,  or  a  verdict  for  the  property  alone  with  damages,  or  a 
verdict  for  its  value  and  damages.* 

12.  What  Paroles  and  Property  Affected  —  wiiat  PartiM.  —  The 
verdict  can  affect  only  those  parties  who  are  mentioned  in  the 

Mont.  87;  Carsont/.  Applegaith,  6Nev.  1.  Johnson  v.   Fraser,  2  Idaho  371; 

187;    Finiey  v.  Cudd,  42  S.  Car.   121;  Noble    v.   Worthy,  (Indian   Ter.    1898) 

Rice  V,  Powell,  Dall.  (Tex.)  413;    Mc-  45  S.    W.    Rep.    137;    Hyde    p.  Court* 

Graw  V.  Franklin,  2  Wash.  17.  wright,   14  Ind.  App.  106;    Burket  v, 

CaUfornia  Statute.  —  Under  Code  Civ.  Pheiscer,  114  Ind.  503. 

Pro.  Cal.,  §  667.  providing  that  in  an  Verdict  for  Betnra  of  Propertj.  —  In 

action  brought  to  recover  possession  of  Indiana,  upon  the  trial  in  the  Circuit 

personalty,  judgment  for  plaintiff  may  Court  of  an   action  of  replevin  which 

be  for  the  possession  of  the  property,  originated    before     a    justice    of    the 

or  the  value  thereof  in  case  a  delivery  peace,  the  verdict,  if  for  the  defendant, 

cannot   be   had,    an   omission    to   find  should  be  merely  for  the  return  of  the 

whether  or  *not  plaintiff  is  entitled  to  property  delivered  by  the  constable  to 

recover  the  property  sued  for,  and  a  the  plaintiff,  and  an  alternative  judg- 

jttdgment  simply  awarding  the  plain-  ment   that   the  defendant  recover  the 

tiff  the  value  of  the  property,  constitute  value  of  the  property,  in  case  a  return 

cause    for    reversal.       Washburn     v.  cannot    be    had.    is    erroneouf.     Van 

Huntington,    78   Cal.    573.       See    also  Meter  t^.  Barnett,  119  Ind.  35. 

Ryan  v,  Fitzgerald.  87  Cal.  345.  2.  Hudson  v.  Goff,  77  Ga.  281;  Wolf 

Value  of  PlalntifPs  Life  Eatate.  —  In  v.    Kennedy,   93    Ga.    219;    Clark    v. 

an  action  by  a  person  having  only  a  Thompson,    99   Ga.    221 ;    Johnson  v. 

life  interest  in  the  chattels,  against  a  Dick.  69  Mich.  108:    Simper  v.  White, 

defendant  who  took   possession  at  the  7  Ohio  Cir.  Ct.  303,  4  Ohio  Cir.  Dec. 

instance    of    the    remainderman,    the  607. 

alternative  value  assessed  by  the  jury  £leotion  —  Appearanoe  of  Boeord. — 
should  be  the  value  of  the  plaintiff's  The  waiver  of  the  right  to  have  a  re- 
life  interest,  and  not  the  value  of  the  turn  of  the  property  need  not  appear 
fee  simple.  Lloyd  v.  Goodwin,  12  of  record.  The  acceptance  of  a  verdict 
Smed.  &  M.  (Miss.)  223.  for  its  value  is  in  effect  an  election  by 

Ooneral  Verdiot  —  Objections  by  Plain*  the    defendant.     Hill    v.   Fellows,    25 

tiff. -^ The  failure  of  the  jury  to  find  a  Ark.  11. 

verdict  in  the  alternative  is  not  a  mat-  Time  of  Making  Election.  —  In  Micki 

ter  of  which  the  plaintiff  can  complain,  gan  it  has  been  held  that  where  the 

since  upon  a  general  verdict  in  such  a  plaintiff  takes  the  property  and  removes 

case   an   order  for   the   return  of  the  it  beyond  the  jurisdiction  of  the  court 

property  follows  as  a  matter  of  course,  and   submits   to  a   nonsuit,  and   at  & 

Wheeler  v.  Jones.  16  Mont.  87.  succeeding  term  the  case  is  noticed  for 

Objection  Waived.  —  When  it  appears  the  assessment   of  damages,   the  de- 

that  the  verdict  in  an  action  of  replevin  fendant  may  after  the  jury  has  been 

was  for  damages  only,  it  is  sufficient  sworn   elect  to  take  the  value  of  the 

without  being  in  the  alternative  for  a  property   and  that  after  the  jury  has 

return  of  the  property,  or  for  the  value  been  sworn  it  is  too  late  to  object  that 

thereof  in  case  a  delivery  cannot  be  the  ca&e  is  not  in  a  condition  for  as- 

had,  when  the  point  was  not  raised  in  sessment.       Brown     v.     Horning,    76 

the  court  below.     McGraw  v.  Franklin,  Mich.  542. 
2  Wash.  17. 
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pleadings,  so  that  a  finding  of  property  for  a  person  not  named 
therein  cannot  be  sustained.* 

Verdict  AfiiMts  What  Property.  —  It  has  been  held  that,  in  the  absence 
of  any  statute  to  the  contrary,  where  only  a  portion  of  the  prop- 
erty is  found,  the  inquiry  must  be  confined  to  such  property  as 
is  found  and  taken  by  the  officer.* 

XV.  JuDOicSNT  —  1.  In  Oeneral.  —  In  an  action  of  replevin  the 
judgment  must  conform  to  all  the  findings  of  the  verdict  or  of 
the  court,  must  settle  the  rights  of  the  parties  to  all  of  the  prop- 
erty, and  must  not  embrace  any  issue,  valuation,  or  property  not 
covered  by  the  findings  of  the  jury  or  court.' 

Adjndieatioii  as  of  What  Time.  —  It  is  the  general  nature  of  replevin 

1.  Shellon  v.  Franklin,  68  111.  333.        27  111.  App.  445;  Hanford  v,  Obrccht, 
Against  One  Only  of  Several  Befenduits.    38  111.  493. 

—  Since  the  action  of  replevin  is  sub-  Indiana,  —  Buck  v.  Young,  i  Ind, 
stantially  ex  delicto^  the  verdict  may  App.  558;  White  v.  Lloyd,  3  Blackf. 
be  against  one  defendant  and  in  favor  (Ind.)  390;  Wolf  v.  Blue,  5  Blackf. 
of  another  defendant.  Wall  v.  De  (Ind.)  153;  McKeal  t^.  Freeman,  25  Ind. 
Mitkievricz,  9  App.  Cas.  (D.  C.)  109.  151. 

2.  Biirkei  v.  Pheister,  114  Ind.  503.  Iowa,  —  Hunt  v,  Bennett,  4  Greene 
Goods  Not  Taken  —  New  York  Statute,  (Iowa)  512;    Flanagan  i^.  McWilliams, 

—  Where  pari  only  of  the  goods  had    52  Iowa  14S. 

been  found  by  the  sheriff,  a  verdict  in  Kansas.  —  Rucker    v,    Donovan,    13 

favor  of   the  "  plaintiffs   for  the   full  Kan.  251;    Arthur  v,  Wallace,  8  Kan. 

value  of  the  goods  not  returned  and  267. 

assessing   their   value  at   the   sum  of  Michigan,  —  Moore   v,  Vrooman,  32 

$1,164.27,"  was  held  to  be  sufficient;  a  Mich.  526. 

judgment  that  plaintiffs  recover   pos-  Minnesota.  —  Ladd     v.     Newell,     34 

session  of  the  property  seized,  and  of  Minn.  107. 

that  not  found,  and  if  possession  can-  Missouri,  —  Gregory    v.    Tavenner, 

not   be  delivered  of  the  property  not  38  Mo.  App.  627;  Baldridge  v.  Dawson, 

found,  that  plaintiffs  recover  the  value  39  Mo.  App.  527;  Wangler  v.  Franklin, 

of  it  as  declared  by  the  jury,  is  a  sub-  70  Mo.  659, 

stantlal  compliance  with   the  statute.  Nebraska,  —  Leighton   v.  Stuart,    10 

Lewisohn   v.  Apple,  (Supm.  Ct.   Gen.  Neb.  224;  Black  v,  Winterstein,  6  Neb. 

T.)  12  Civ.  Pro.  (N.  Y.)  274.  224. 

In  Wisconsin,  where  only  a  portion  New   York,  —  Corn   Ezch.    BanS   v. 

of  the  properly  is  given  to  the  plaintiff,  Blye,  54  Hun  (N.  Y.)  312. 

both  in  the  verdict  and  judgment,  and  Vermont,  —  Poor    v.   Woodburn,   25 

they  are  silent  as  to  the  residue,  they  Vt.  234. 

are  fatally  defect! ve,«nd  it  matters  not  Wisconsin.  —  Emmons   v.    Dowe,    2 

whether  there  was  a  failure  to  seize  Wis.  322;  Weizen  z/.  McKinney,  2  Wis. 

the  omitted  property  from  the  defend-  288;    Ronge  v,  Dawson,  9  Wis.   246; 

ant  and  also  a  failure  in  the  answer  to  Smith  v,  Phelps,  7  Wis.  211:  Child  v. 

pray  for  a  return.     Carrier  v.  Carrier,  Child,   13  Wis.  17;    Rose  v.  Tolly,  15 

71  Wis,  III.  Wis.  443;  Beemis  V.  Wylie.  i9Wis.  318; 

3.  Alabama,  —  Greene  v.  Lewis,  85  Young  v.  Lep^o,  38  Wis.  206;  Riess  v. 
Ala.  221.  Delles.  45  Wis.  662. 

California,  —  Waldman  v.  Broder,  10  ITonconformity  to  Verdict.  —  Where  the 

Cal.   378;    Cooke   v.  Aguirre,  86  Cal,  verdict  finds  "for  the  plaintiff  property 

479;    Cnmmings   v,   Stewart,   42  Cal.  to  the  value  of  $447.64,  and  damages 

230.  to  the  amount  of  $100,*'  a  judgment 

Colorado, — Stevenson  v.  Lord,  15  "that  the  plaintiff  recover  of  the  de- 
Colo.  131.  fendant  the  propeny  mentioned  in  the 

Florida,  —  Holliday  v  McKinne,  22  declaration,  to  wit,"  etc.,  "  of  the  ag- 

Fla.  153.  gregate  value  of  $500,  and  the  sum  of 

Illinois,  —  Kimball  v.  Citizens'  Sav.  $100  for  his  damages,"  etc..  "  and  that 

Bank,  3  111.  App.  320;    Hews  v.  Wall,  execution  do  issue  therefor,  and  that 
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that  the  state  of  things  existing  at  the  beginning  of  the  suit  will 
ordinarily  control  its  determination,  so  that  the  judgment  must 
be  based  on  this  fact.  * 

Bendition  and  Entry  of  Judgment.  —  If  the  court  orders  a  finding  for 

the  defendant  to  be  entered  by  the  clerk  in  the  docket,  this  will 
not  amount  to  a  final  judgment,  but  the  court  may  thereafter 

order  a  delivery  of  the  property  and  assess  damages.* 

a  writ  of  possession  do  issue  for  the  said  Statutory     ProYitioni —  California,  — 

property,   as  above   described/'   does  A  judgment  in  replevin  must  be  in  the 

not  conform  to  the  verdict,  and  is  erro-  form  prescribed  by  section  667  of  the 

neous.     Hoiliday  v.  McKinne,  22  Fla.  Code  of  Civil   Procedure.     Berson  v. 

153.  Nunan,  63  Cal.  550. 

Bequiring  Betum  of  Property.  —  W  here  North  Carolina,  —  A  judgment  inan 

the  verdict  in  replevin  against  a  sheriff  action  of  replevin,  brought  under  Rev. 

finds  the  property  to  be  in  the  plaintiff,  Code,  c.  98,  for  the  penalty  of  the  bond 

'*  except   the  mare  bought."   etc.,  the  given  by  the  defendant  according  to 

judgment  should  have  required  are-  the  provisions  of  section  4,  without  a 

turn  of  the  mare  to  the  officer.     Pratt  previous  judgment  against  the  dcfend- 

V,  Tucker,  67  III.  346.  ant,  as  at  common  law,  is  erroneous. 

Where   the   verdict   is  '*  for  the  de-  Scott  v.  Elliott.  63  N.  Car.  215. 

fendant  $50,"  judgment  should  be  ren-  Summary  Judgment  Against  Sureties.  — 

dered   on    the   verdict,  and    not  for  a  In   North   Carolina  a  summary  judg- 

return  of  the  property.     Hunt  v,  Ben-  ment  can  be  entered  against  the  sure- 

nett,  4  Greene  (Iowa)  512.  ties  in  an  action  of  claim  and  delivery 

Judgment  on  General  Verdict.  —  A  gen-  at  the  same  time  that  judgment  is  ren- 

eral  verdict  for  plaintiff  finds  all  these  dered  against  the  principal.     Council 

issues  in  his  favor,  and  (he  judgment  v,  Averett,  90  N.  Car.  168. 

may  be  entered  accordingly.     A  judg-  1.  Mathews  v.  Granger,  71  III.  App. 

ment  on  such  verdict,  that  the  plain-  467;    Peninsular  Stove  Co.  v.  Ellis,  20 

tiff  "  have  and  recover  of  said  defendant  Ind.    App.   491;    Gary   v,    Hewitt,   26 

possession  of  the  said  goods  and  chat-  Mich.  228;  Cass  v.  Gunnison,  58  Mich, 

tels  in  said  petition  mentioned,  or  the  108;  Rodman  v.  Nathan,  45  Mich.  607. 

value  thereof  in  case  a  delivery  thereof  After-Aoquired  Title.  —  Where  it  ap- 

cannot   be   had,"  is    in   proper  form,  pears  that  the  defendant  was  entitled  to 

Arthur  v.  Wallace,  8  Kan.  267.  the  property  at  the  commencement  of 

AcyuBtment  of  Bespective  Right!  of  Par-  the  action,  but  his  right  had  ceased 
tiee.  — Where  it  appears  the  parties  to  and  vested  in  the  plaintiff  before  trial, 
the. suit  have  different  rights  to  the  the  judgment  should  have  left  the 
property,  their  respective  rights  may  property  in  plaintiff's  possession,  but 
be  adjusted  in  such  suit,  and  the  judg-  should  have  awarded  costs  to  the  de- 
ment made  to  conform  to  the  rights  of  fendant.  O'Connor  v.  Blake,  29  Cal. 
the  parties.  Gregory  v.  Tavenner,  38  312;  Wheeler  v.  Train,  4  Pick.  (Mass.) 
Mo.  App.  627.  168.     See  also  Bstrney  v.   Brannan,  51 

iVh^re  the  Verdict  Is  for  Both  Parties  Conn.    175;    Doane  v.   Lock  wood,   115 

in  an  action  of  replevin,  for  one  dam-  111.  490;  Ingraham  v.  Martin,  15   Me. 

ages  and  costs  as  to  that  portion  upon  373;  Martin  v.  Bayley,  i  Allen  (Mass.) 

which  he  maintained  his  replevin,  and  381;  Brook  v,  Bayless,  6  Okla.  568. 

for  the   other   for   the   return   of    the  ^fter-Aoquired    Lien.  —  The    plaintiff 

property  improperly  taken  by  the  writ,  cannot  haire  judgment   for  a    return 

damages   for  its  detention,  and  costs,  merely  on   the  strength   of  an   after- 

tbe  judgment  must  follow  the  verdict,  acquired  lien.      Ator  r.    Rix,   21    111. 

Poor  V,  Woodburn,  25  Vt.  234.  App.  309. 

A    Jufltioe's    Judgment    in    replevin  8.  Ashcroft  v.  Simmons,   163  Mass. 

should  be  as  certain  and  complete,  in  437.     And  see  generally  article  Rendi- 

matters  of  substance,  as  one  in  a  court  tion  and  Entry  of  Judgment,  ante^  p. 

of  record,  and  should  include  an  order  427. 

for  the  delivery  of  the  property  to  the  Docketing  Judgment.  —  Judgments  in 

successful  party.     Beemis  v,  Wylie,  19  replevin    for    damages    and   costs,   or 

Wis.  318.     See   Weizen   v.  McKinney,  other  sums  of  money,  are  entitled  to 

2  Wis.  288.  be  docketed  the  same  as  other  personal 
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Amendments.  —  Where  an  error  is  made  in  the  form  of  a  judgment 
it  may  be  amended  in  the  lower  court,  or  remanded  on  appeal 
with  directions  to  amend,  or  amended  on  appeal.  * 

2.  As  Bespects  Parties  Affected.  —  A  judgment  in  replevin  should 
not  attempt  to  adjudicate  the  rights  of  strangers  to  the  action, 
and  no  judgment  should  be  entered  against  the  sureties  on  the 
replevin  bond* 

Agalnit  Party  in.BepresentatlYe  Oapadty.  —  Where  replevin  is  instituted 
by  or  against  a  party  in  a  representative  capacity,  such  as  an 
administrator,  the  judgment,  when  against  him,  should  be  against 
him  in  his  representative  capacity.* 

judgments  and  with  like  effect.  Pom-  replevied,  and  it  does  not  appear  that 
eroy  v,  Crocker,  4  Chand.  (Wis.)  174.  he  has  given  proper  bond  and  sure- 
Time  and  Entry  of  Judgment.  —  Starr  ties  for  the  return,  it  must  be  pre- 
&  Curt.  Stat.  111.,  c.  119,  §  22,  pro-  snmed  that  the  whole  of  the  property 
vides  that  if  plaintiff  fails  to  prosecute  claimed  has  been  delivered  to  the  plain- 
bis  suit  with  effect,  or  suffers  a  nonsuit  tiff;  and  if  the  plaintiff's  verdict  and 
or  discontinuance,  judgment  shall  be  judgment  are  limited  to  the  recovery  of 
given  for  the  return  of  the  property  a  part  only  of  the  property,  and  no  relief 
and  damages  for  its  use  from  the  time  is  awarded  to  the  defendant,  the  judg- 
it  was  taken  until  a  return  be  made,  ment  will  be  modified  on  appeal  so  as 
unless  plaintiff  shall  in  the  meantime  to  require  the  return  of  the  residue  to 
have  become  entitled  to  possession,  the  defendant.  Ryan  t.  Fitzgerald, 
when  judgment  may  be  given  against  87  Cal.  345. 

him  for  costs  and  judgment,  etc.  Lack  oj  Data,  —  Where  a  judgment 
Under  this  statute  it  was  held,  where  unauthorized  by  the  pleadings  is  ren- 
upon  the  case  being  called  plaintiff  dered,  it  must  be  reversed  and  a  new 
dismissed  it,  and  the  usual  order  was  trial  granted,  in  the  absence  of  a  suffi- 
entered  that  the  cause  be  dismissed  ciency  of  data  to  enable  the  court  to 
and  that  defendant  recover  his  costs  modify  it  correctly.  Putnam  v.  Lam- 
and  have  execution  therefor,  that  the  phier,  36  Cal.  151. 
court  has  no  power,  after  two  full  2.  Edwards  v.  McCurdy,  13  III.  496; 
statute  terms  had  passed,  to  enter  Hurd  v,  Gallaher,  14  Iowa  394;  Eidson 
judgment  for  a  return  of  the  property,  v.  Woolery,  10  Wash.  225. 
Cammeyer  v.  Durham  House  Drainage  Snbfltitnted  Party.  —  Where  a  party 
Co.,  35  Fed.  Rep.  51.  has  himself  substituted  for  the  sheriff 
1.  See  generally  article  Opening,  in  an  action  of  replevin,  the  plaintiff. 
Amending,  and  Vacating  Judgments,  if  entitled  to  a  judgment  against  the 
vol.  15,  p.  202.  And  see  the  following  original  defendant,  is  entitled  to  a 
cases:  Rowark  v.  Lee,  14  Ark.  425;  judgment  against  such  substituted  de- 
Levy  V.  Leatherwood,  (Ariz.  1898)  52  fendant  for  costs.  Romick  v.  Perry, 
Pac.  Rep.  359;  Ryan  v,  Fitzgerald,  87  61  Iowa  238. 

Cal.  34S;  Meads  v.  Lasar,  92  Cal.  225;  Bemedy  of  Stranger  Whoee  Property  Is 

Clark   V.    Dreyer,   9  Colo.  App.    453;  Affected. —  If  a  judgment  in  an  action 

Ives  V,  Hulce,  17  111.  App.   30;  Sum-  of  replevin  does  include  the  property 

ner  v.   Cook,    T2    Kan.    162;    Starr  v,  of  a  stranger,  his  remedy  is  by  an  in- 

Hinshaw,  23Kan.  532;  Babb  z/.  Aldrich,  dependent  action  and  not  a  summary 

45  Kan.  218;  Lyman  v.  Becanncn,  29  proceeding    affecting    the    judgment. 

Mich.  466;  Berthold  v.  Fox,  21  Minn.  Veeder  v.  Fiske.  6  N.  Mex,  288. 

51;    Hood    V.    Spaeth,    51     N.    J*    L*  Judgment  Against  Interpleader.  —  On 

129:  Young  V.  Atwood,  5  Hun  (N.  Y.)  the  trial  of  an  interpleader  in  replevin 

234;  Fitzhugh  V.  Wiman,  9  N.  Y.  559;  no  judgment   for  either    property  or 

Johnson    v.   Carnley,    10  N.    Y.    570;  money  may  be  rendered  against  the 

ingersoll   v.  Bostwick,  22  N.  Y.  425;  interpleader,  if  the  property  has  never 

Wolf  V.  Farley.  (C.  PI.  Gen.  T.)  40  N.  been  delivered  to  him;  a  judgment  for 

Y.  St.  Rep.  808.     See  North  Star  Boot,  costs  only  is  authorized.     Chandler  v, 

etc.,  Co.  V,  Braithwaite,  4  Dak.  454.  Smith.  34  Ark.  527. 

Amendment  on  Appeal.  —  If  defendant  8.  Raaney  v.  Thomas.  45  Mo.  iii; 

has  asked  for  return  of  the  property  State  v.  Dailey,  7  Mo.  App.  548. 
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Joint  Judgment.  —  Where  the  parties  sue  or  defend  jointly,  having 
a  joint  property  in  the  goods,  the  judgment  for  or  against  them 
should  be  joint. ^ 

Separate  Judgment.  —  A  joint  judgment  should  not  be  entered 
against  two  or  more  defendants  where  some  of  them  are  found 
not  to  be  interested,  or  where  their  interests  are  found  not  to 
be  joint.* 

Judgment  tor  Both  PhdntilT  and  Defendant  —  If  the  right  to  a  part  of 
the  property  is  found  in  plaintiff,  and  the  residue  is  found  in 
defendant,  the  judgment  may  accordingly  be  in  favor  of  each 
party  for  his  portion.' 

Againat  Hufband  and  Wife.  —  A  gen-  8.  Steele  v,  Matteson,  50  Mich.  313; 

eral  judgment    against  husband   and  Redpath    v.     Brown,    71    Mich.    258; 

wife  for  damages  and  costs  in  replevin  Adamson  v.  Sundby,  51  Minn.  460. 

is  improper.    The  judgment  for  dam-  Judgment   Tor   and  Againat  Separate 

ages  and  costs   must   be  against  the  Flaintiffii.  —  There    may  be  judgment 

husband  alone.     Steinwender  v.  Out-  for  one  plaintiff  and  against  another  in 

ley,   5   Mo.   A  pp.  589.     And  see  gen-  a  joint   repletrin    suit.      Hamilton   v, 

erally  article  Husband  and  Wipe.  Browning,  94  Ind.  242. 

Replevin     by     Married      Woman,  —  For  Defondanti  Having  Separate  Liena. 

Where  repledn  is  brought  by  a  mar-  — Where  in  reple/in  against  two  the 

ried  woman  without  joining  her  bus-  court  finds  that  each  of  the  defendants 

band,   no  personal  judgment  can   be  has  an  independent  Hen  to  a  specified 

rendered  against  her.     Long  «/.  Cock-  amount  on  the  property  in  controirersy, 

rell.  55  Mo.  93.  it  is  erroneous  to  render  a  joint  judg- 

1.  Sweetzer  v.   Mead,  5    Mich.  107;  ment  in  their  favor  for  the  value  of  the 

West  Michigan  Sav.  Bank  v,  Howard,  property.    Sweetzer  v.  Mead,  5  Mich. 

52   Mich.  423;  Watson  v.  Buckler,  29  107. 

Oregon  235.  Disclaimer  by  One  Defendant.  —  Upon 

Against  Defendants  Who  Answer  Sep-  a  verdict  for  defendants  in  replevin, 

arately.  —  In   an   action  of  claim  and  where  one  of   three    defendants    dis- 

delivery  against  defendants,  who  are  claims,  the  judgment  may  be  for  the 

sued  jointly,  a  joint  judgment  in  their  other  two.      Fischer  v.   Johnson,    74 

favor  is  not  erroneous,  although  each  Mo.  A  pp.  64. 

of  the  defendants  answered  separately.  Award  of  Parts  of  Property  to  Several 

Myj^rs  V,  Moulton,  71  Cal.  498.  Defendants.  —  Where  thete  are  two  or 

If  One  Defendant  Claimed  No  Interest  in  more  defendants  in  replevin,  the  judg- 

the  property,  nor  asked  for  a  return,  a  ment  may  award  a  part  of  the  property 

joint  j  idgment  is  erroneous  which  was  to  each.     Pilger  v.   Marder,   55    Neb. 

in  favor  of  several  defendants.    Jandt  113. 

z/.  Potthast.  102  Iowa  223.  8.  Bates    v,   Stanley,    51    Neb.   252; 

Against  Officer  and  Plaintiif  in  Execu-  Phipps    v.    Taylor,    15    Oregon    484; 

tion.  —  In  an  action  of  replevin  against  Johnston   i*.  Gray,   19  Pitlsb.   Leg.  j. 

an  officer   for  property  seized  by  him  (Pa.)   123;    Lanyon    v.  Woodward,  65 

on  execution,  the  plaintiff  in  the  exe-  Wis.  543. 

cution  is  afterwards  made  a  party  de-  Failure  to  Dispose  of  All  of  Property. — 

fendant,  but  not  in  lieu  of  nor  substi-  If  the  plaintiff  got  possession  of  the 

tuced  for   the  officer,  and  the  petition  property  under  the  writ,  a  judgment  is 

is   not  amended   so  as  to  allege  any-  erroneous  which  gives  him  a  part  of 

thing  against  said  new  party,  and  said  the  property,  leaving  '*  the  defendant 

new  party  does  not  in  his  answer  set  to  his  remedy  on  the  bond  "  as  to  the 

up  any  ground  for  nor  ask  any  affirm-  residue,   with  reference  to  which  the 

ative  relief.    The  court  held  thatajudg-  court  finds  that  it  cannot  determine  the 

ment    rendered    jointly    against    said  rights  of  the  parties  on  account  of  a 

officer  and  said  new  party  for  $225  and  lack  of  evidence.    Jandt  v.  South,  2 

costs  is  erroneous  as  against  said  new  Dak.  46. 

party.     Furrow  v,  Chapin,  13  Kan.  107.  Where  Defendant  Betaina  Poiaeision. — 

See  also  Palmer  v,  Meiners,  17  Kan.  Where  the  verdict  is  in   favor  of  the 

478.  plaintiff    for     some    of    the    articles 
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S.  AfTeeta  What  Property.  —  A  judgment  for  the  return  of  prop- 
erty can  be  for  no  more  than  was  replevied.' 

4.  Description  of  Property.  —  The  judgment,  like  the  verdict, 
must  describe  the  property  to  be  recovered  with  a  reasonable 
degree  of  certainty  or  it  will  be  void  for  uncertainty;  if  it  follows 
the  description  in  the  declaration,  or  otherwise  refers  to  the  same 
with  reasonable  definiteness,  it  will  be  sufficient.* 

5.  Alternative  Judgment  —  Omeral  Bnle.  —  Since  in  the  action  of 
replevin  a  double  remedy  is  presented,  either  in  a  return  of  the 
property  or  the  recovery  of  its  value,  the  judgment  should,  as 
a  rule,  be  in  the  alternative  for  such  return,  or  in  case  a  delivery 
cannot  be  made,  then  for  its  value.' 

claimed,  and  in  favor  of  the  defendant  to  the  complaint,  and  there  is  a  more 

lor  the    remainder,   and   it  does   not  definite  description  in   the  complaint, 

appear  that  defendant's  possession  of  Welch  v.  Smith,  45  Cal.  230. 

any  has  been  disturbed,  the  defendant  Uncertainty.  —  A  judgment   for   the 

is  entitled  to  no  judgment  and  is  not  possession  of  personal  property,  which 

prejudiced  by  a  failure  to  assess  the  merely  describes  it  as  '*  two  stallion 

value  of  the  articles  found  to  be  his,  or  horses,"   and   does  not   refer  to  any 

damages  for   taking  and  withholding  pleadings  or  other   paper  for  further 

them.    Ward  v.  Masterson,  10  Kan.  77.  description,  is  bad  for  uncertainty,  and 

1.  Mattingly  v,  Crowley,  42  111.  300.  will  be  reversed.    Coolce  v.  Aguirre, 

In  MiMOurl    the  action   of   replevin  86  Cal.  479. 

before  a  justice  of  the  peace  is  purely  Saf&cient  Descriptions.  —  A  judgment 

statutory.     The   plaintiff  is  bound  to  that   plaintiff  recover  '*  the    property 

describe  in  this  statement  the  articles  in  controversy,"  or,  in  default,  a  sum 

claimed  by  him,  and  the  judgment  can  fixed  as  its  value,  will  not  be  reversed 

affect  only  the  property  thus  described,  for    uncertainty    where    the     petition 

and  the  justice  can  acquire  no  juris-  claims  several  articles,  but  the  record 

diction  over  a  different  article  taken  by  shows   that  the  controversy   was    re- 

the  constable.     Standard  Foundry  Co.  duced   to  two  of  them.     Coleman  v. 

V.  Schloss,  43  Mo.  App.  304.  Reel.  75  Iowa  304. 

Part  of   Property  Not  Found.  —  It  is  In  replevin  to  recover  a  gray  mare 

erroneous  to  order  a  return  of  all  that  and  a  sorrel  mare,  the  fact  that  the 

is  described  in  the   writ,   where  the  record   reveals  the   word   "  gray  '*  in 

officer's  return  states  that  a  part  of  the  one  place  instead  of  the  word  *'  sorrel  ** 

property  could   not  be    found.     Mat-  will     not    invalidate    the    judgment, 

tingly  V,  Crowley,  42  111.  300.  where  the  record  recites  that  judgment 

8.  Campbell  v.  Jones,  38  Cal.  507;  was  rendered  for  plaintiff  for  the  le- 
Welch  V,  Smith,  45  Cal.  230;  Hogue  v.  turn  of  a  gray  mare  and  a  sorrel  mare. 
Fanning,  73  Cal.  54;  Holliday  v.  Mc-  or  the  value  thereof.  Mullaney  v. 
Kinne,  22  Fla.  153;  Wolf  r.  Kennedy,  Humes,  48  Kan.  368. 
93  Ga.  219;  Lammers  v.  Mejer,  59  111.  Substantial  Compliance  with  the  Stat- 
214;  Merrimac  Paper  Co.  v,  Illinois  ute,  —  A  judgment  in  replevin  ihat 
Trust,  etc..  Bank,  129  III.  296;  Cole-  defendant  recover  "  the  said  ninety-one 
man  V.  Reel,  75  Iowa  304;  Fierring  r.  hogs  and  three  calves,  or  at  his  election 
Corder,  49  Mo.  App.  378;  Harris  v,  take  judgment  for  $442,  the  value  of 
Austell,  2  Baxt.  (Tenn.)  148;  Carrier  said  property  so  adjudged  to  be  re- 
V.  Carrier,  71  Wis.  iii.  See  Claflin  v.  turned  to  him,"  is  a  substantial  corn- 
Beaver,  41  Fed.  Rep.  204.  pliance   with    the    statute,   and   when 

Insnfieient  Deeciiptions.  —  In  replevin  taken  in  this  connection  is  not  so  va^ue 

where  the  judgment   for  the  plaintiff  as  to  invalidate  the  judgment.    Herring 

describes  the  property  to  be  restored  v.  Corder,  49  Mo.  App.  378. 

as  **  buckwheat,  valued  at  three  hun-  8.  Arkansas.  —  Town   v.    Evans,    11 

dred  and  sixty-five  dollars  and  seventy-  Ark.  9;  Rowark  v.  Lee,  14  Ark.  435; 

five  cents,"  the  description  is  Insuffi-  Jetton  v.  Smead,  29  Ark.  372;  Hanf  cr. 

dent  to  sustain  a  judgment,  unless  the  Ford,  37  Ark.  544;  Swantz  v.  Pillow, 

judgment  refers  for  a  fuller  description  50  Ark.  300. 
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Ezceptiom  —  When  Alternatiye  Judgments  tJnnaoeasary.  —  The  purpose  of 
the  alternative  judgment  being  to  give  the  unsuccessful  party  the 


California. — Nickerson  v.  Chatterton, 
7  Cal.  568;  Cummings  v,  Stewart,  42 
Cal.  230;  Whetmore  v.  Rupe,  65  Cal. 
237;  McCue  z/.  Tunstead,  66  Cal.  486; 
Brichman  v.  Ross,  67  Cal.  601;  Stew- 
art V,  Taylor,  68  Cal.  5:  Myers  v. 
Moulton,  71  Cal.  498;  Burke  v,  Koch, 
75  Cal.  356;  Hogue  v.  Fanning,  73  Cal. 
54;  Kneebone  v.  Kneebone,  83  Cal.  645; 
Cooke  V.  Aguirre,  86  Cal.  479;  Etclie- 
pare  v.  Aguirre,  91  Cal.  288;  Thompson 
V.  Laughlin,  91  Cal.  313;  Claudius  v. 
Aguirre,  89  Cal.  501. 

Colorado.  —  Stevenson  v.  Lord,  15 
Colo.  131;  Horn  v.  Citizens  Sav.,  etc.. 
Bank,  8  Colo.  App.  535. 


6  Smed.  &  M.  (Miss.)  241;  Harvey 
V.  Edington,  25  Miss.  22;  Bond  v. 
Griffin,  74  Miss.  599. 

Missouri.  —  Gulath  v.  Waldstein,  7 
Mo.  App.  66;  Baird  v.  Taylor,  30  Mo. 
App.  580;  Peters  v.  Lowenstein,  44 
Mo.  App.  406;  Herring  v.  Corder.  49 
Mo.  App.  378;  Fowler  v.  Carr,  55  Mo. 
App.  145. 

Nebraska,  —  Hooker  v.  Hammil,  7 
Neb.  231;  Search  v.  Miller,  9  Neb.  26; 
Goodman  v.  Kennedy,  10  Neb.  270; 
Lee  V.  Hastings,  13  Neb,  508;  Singer 
Mfg.  Co.  V.  Dunham,  33  Neb.  686; 
Manker  v.  Sine,  35  Neb.  746;  Hanscom 
V.  Burmood.  35  Neb.  504;  Roberson  v. 


Idaho. — Johnson  v.  Fraser,  2  Idaho  Reiter,  38  Neb.  198;  Goodwin  v.  Pot- 
ter, 40  Neb.  553;  Scott  V.  Burrill,  44 
Neb.  755;  Martin  v.  Foltz,  54  Neb.  162. 

Nevada,  —  Lambert  v.  McFarland,  2 
Nev.  58. 

New  yi^r>&.  —  Wolf  v.  Farley.  (C.  PI. 
Gen.  T.)i6  N.  Y.  Supp.  168;  Lewisohn 
V.  Apple,  (Supm.  Ct.  Gen.  T.)  12  Civ. 
Pro.  (N.  Y.)  274;  McNamara  v,  Eisen- 


371. 

Illinois.  —  Woodbury   v.    Tuttle,    26 

111.  App.  211;    MacLachlan  v.  Pease, 

171  111.  527;  Janes  v.  Gilbert,  168  111. 

627. 

Indiana,  —  Bales    v.    Scott,    26   Ind. 

202:    Thompson  v.   Eagleton,  33  Ind. 

300;  Farrar  v.  Eash,  5  Ind.  App.  238. 


Iowa.  —  Funk  v.  Israel,  5  Iowa  438;     letf,    (Buffalo  Super.  Ct.  Gen.  T.)  14 
McClellan  v.   Marshall.   19  Iowa  561;     Abb.   Pr.   N.  S.  (N.   Y.)  25:  Staufif  v. 


Clark  V.  Warner,  32  Iowa  219;  Knud 
son  V.  Gieson,  38  Iowa  234;  Marshall 
V.  Bunker,  40  Iowa  121;  Coleman  v. 
Reel,  75  Iowa  304. 

Kansas.  —  Garrett  v.  Wood,  3  Kan. 
231;  Hall  V.  Jenness,  6  Kan.  356; 
Arthur  v.  Wallace,  8  Kan.  267;  Cope- 
land  V.  Majors,  9  Kan.  104;  Ward  v. 
Masterson,  10  Kan.  77:  Wolfley  v. 
Rising,  12  Kan.  535;  Higbee  v.  Mc- 
Millan, 18  Kan.  133;  Mills  v.  Kansas 
Lumber  Co.,  26  Kan.  575;  Armel  v. 
Layton,  33  Kan.  41;  Boyd  v,  Huffaker, 
40  Kan.  634;  Friend  v.  Green,  43  Kan. 
167;  Ponceler  7j.  Marshall,  45  Kan. 
672;    Clouscon   V.   Gray,  48   Kan.   31; 


Chase  County  Nat.   Bank  v.  Thomp-    Car.  219. 


Maher,  2  Daly  (N.  Y.)  142;  Cochran  v. 
Gotiwald,  41  N.  Y.  Super.  Ci.  317; 
Dwight  V,  Enos,  9N.  Y.  470;  Fiizhugh 
V.  Wiman,  9  N.  Y.  559;  Russell  v. 
Allen,  13  N.  Y.  173;  Allen  v.  Judson. 
71  N.  Y.  77;  Walker  v.  Spring,  5  Hun 
(N.  Y.)  107;  Seaman  v.  Luce,  23  Barb. 
(N.  Y.)  240;  Glann  v.  Younglove,  27 
Barb.  (N.  Y.)  480;  Dows  v.  Rush,  28 
Barb.  (N.  Y.)  157;  Dows  v.  Greene, 
32  Barb.  (N.  Y.)  490;  PhiUips  v.  Mel- 
ville, 10  Hun  (N.  Y.)  ti2;  Young  v. 
At  wood.  5  Hun  (N.  Y.)  234;  IngersoU 
V.  Bostwick,  22  N.  Y.  425. 

North  Carolina.  —  Jarman  ?/.   Ward, 
67  N.  Car.  32;  Horton  v.  Home,  99  N. 


son,  54  Kan.  307;  Moore  v.  Shaw,  i 
Kan.  App.  103  Burton  v.  Cochran,  5 
Kan.  App.  508;  Scott  v.  Beard,  5  Kan. 
App.  560. 

Kentucky.  —  Rogers  v.  Bradford,  8 
Bush  (Ky.)  163;  Reid  v.  King,  89  Ky. 
388. 

Minnesota.  —  Eaton    v.    Caldwell,    3 


Oklahoma.  —  Jackson  v.  Glaze,  3 
Okla.  143. 

Oregon.  —  Dean  v.  La  wham.  7  Oregon 
422;  Capital  Lumbering  Co.  v.  Hall,  10 
Oregon  202;  Phipps  v.  Taylor,  15  Ore- 
gon 484;  Smith  V.  Smith,  17  Oregon 
446;  Putnam  v.  Webb.  15  Oregon  440; 
Coos  Bay,  etc.,  R.,  etc.,  Co.  v.  Siglin, 


Minn.  134;  Kates  v.  Thomas,  14  Minn.     (Oregon  1898)  53  Pac.  Rep.  504. 


460;  Sherman  v.  Clark,  24  Minn.  37; 
Leonard  v.  Maginnis,  34  Minn.  506; 
Daley  v.  Mead,  40  Minn.  382;  French 
V.  Ginsburg,  57  Minn.  264;  Pabst 
Brewing  Co.  v.  Butchart,  68  Minn.  303. 
Mississippi.  —  Anderson    v.    Tyson, 


South  Carolina,  —  Robbins  v.  Slat- 
tery,  30  S.  Car.  328,  note  i ;  Thompson 
V.  Lee,  19  S.  Car.  489. 

South  Dakota.  —  Pitts  Agricultural 
Works  V.  Young,  6  S.  Dak.  557.  Sec 
Rudolph  V.  North.  6  Dak.  79. 
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privilege  of  returning  the  property  in  satisfaction  thereof  with 
the  costs,  it  follows  that  such  a  judgment  is  unnecessary  when 

Texas,  —  Rice  ».  Powell,  Dall.  (Tex.)  returned.     Gairett  v.   Wood,   3    Kan. 

413;  Hill  V.  M'Dermott,    Dall.   (Tex.)  231. 

419;  Cheatham  v.  Riddle,  8  Tex.  162;  Judgment  Wliere  Value  Is  Hot  Found. 

Horton  v.  Reynolds,  8  Tex.  284;  Davis  —  In  an  action  of  replevin  the  defend- 

V.    Calhoun,    41  Tex.  554;    Morris  v.  ant  claimed  a  return  of  the  property 


Coburn,  71  Tex.  406;  Lang  v.  Daugh- 
erty,  74  Tex.  226;  Jackson  v.  Phillips, 
(Tex.  Civ.  App.  1896)  35  S.  W.  Rep. 
745;  Childs  v.  Wilkinson,  15  Tex.  Civ. 
App  687. 

iVashington.  —  Liebmann  v.  McGraw, 
3  Wash.  520;  Bowman  v.  McGregor,  6 
Wash.  118;  Seattle  Nat.  Bank  v,  Meer- 
waldt,  8  Wash.  630;  Eidson  v.  Woolery, 
10  Wash.  225. 

Wisconsin.  —  Heeron  v.  Beck  with,  i 
Wis.  17;  Smith  v.  Phelps,  7  Wis.  211; 


and  $50  damages  for  its  detention. 
The  jury  assessed  his  damages  at  $75, 
but  did  not  find  as  to  the  value  of  the 
property,  and  judgment  was  entered 
for  a  return  of  the  property,  or,  on 
failure  to  return,  for  $75  as  the  value 
thereof.  It  was  held  that  the  jury  not 
having  found  the  value,  such  judgment 
was  irregular.  Eaton  v.  Caldwell,  3 
Minn.  134. 

flShonld  Not  Blend  Damagee  and  Aeeeeeed 
Value. —  A    judgment  in    replevin    is 


Rose  V.  Tolly,  15  Wis.  443;  Smiths',    erroneous  if  it  blend  the  assessed  value 


Coolbaugh,  19  Wis.  109;  Ashley  v. 
Peterson,  25  Wis.  621;  Smith  v.  Phil- 
lips, 47  Wis.  202;  Fugina  v.  Brownlie, 
65  Wis.  628;  Baxter  v.  Berg,  88  Wis. 
399;  Bleiler  v.  Moore,  88  Wis.  438; 
Gaynor  v.  Blewitt,  69  Wis.  582. 

United  States.  —  Hanchett  v.  Humph- 


of  the  property  and  the  damages  for  its 
detention  in  one  amount,  and  be  for 
money  alone,  and  not  for  a  return  of 
the  property  if  to  be  had,  and  if  not, 
for  its  assessed  value.  Harvey  v. 
Edington,  25  Miss.  22. 
When    Plaintiff  Cannot    Ineist   upon 


reys,  84  Fed.  Rep.  862.     See  also  Boley    Alternative    Judgment.  —  The    plaintiff 


V.  Griswold,  20  Wall.  (U.  S.)  486. 

Omitting  Worde,  "in  Case  a  Betnm 
Cannot  Be  Had." —  A  judgment  for  the 
return  of  the  property  or  the  value 
thereof,  but  which  omits  from  the 
judgment  of  value  the  clause  *'  in  case 
a  return  cannot  be  had,*'  is  not  suffi- 
cient in  form  or  substance,  under  sec- 
tion 667  of  the  Code  of  Civil  Procedure, 
and  upon  appeal  therefrom  the  court 


cannot  object  that  the  verdict  for  the 
defendant  was  not  in  the  alternative, 
unless  he  can  show  that  he  has  the 
property  in  a  suitable  condition  to  re- 
turn. Goodman  v.  Kennedy,  10  Neb. 
270. 

Sufficient  Complianoe  with  Statute  of 
New  York. —  Where  part  only  of  the 
goods  had  been  found  by  the  sheriff,  a 
verdict  in  favor  of  the  "  plaintiffs  for 


below  will  be  directed  to  set  it  aside  the  full  value  of  the  goods  not  returned, 

and  enter  an  alternative  judgment  in  and  assessing  their  value  at  the  sum 

conformity  with  the  statute,  where  the  of  $1,164.27,*'  was  held  to  be  sufficient; 

verdict    is    sufficient   to  authorize   it.  a    judgment    that    plaintiffs    recover 

Etchepare  v.  Aguirre,  91  Cal.  288.  possession  of  the  property  seized  and 

Tender  of  Property.  —  Where  the  judg-  of  that  not  found,  and  if  possession 

ment  was  for  a  return  of  the  property,  cannot  be  delivered  of  the  property  not 
and   in  default  thereof,   that   plaintiff  *  found,  the  plaintiffs  recover  the  value 

recover  of  the  defendant  a  certain  sum  of  it  as  declared  by  the  jury,  is  a  sub- 


as  the  value  of  the  same,  it  was  held 
that  defendant  could  elect  to  tender  the 
property  within  a  reasonable  time,  and 
that  when  a  tender  was  made  within 
such   time  the  plaintiff  might  be  en- 


stantial  compliance  with  the  statute. 
Lewisohn  v.  Apple,  (Supm.  Ct.  Gen. 
T.)  T2  Civ.  Pro.  (N.  Y.)  274. 

In  Beplevin  for  Property  Seised  on  Eze- 
ention,  where  the  plaintiff  makes  the 


joined  from  enforcing  by  execution  the     issue  of  ownership  in  herself,  and  that 


alternative  judgment  for  the  money 
value.  McClellan  v.  Marshall,  T9  Iowa 
561. 

Justice  Need  Not  Inquire  Whether  Be- 
turn  Is  Possible.  —  The  judgment  may 
be  in  the  alternative,  and  before  the 
rendition  the  justice  is  not  required  to 
ascertain  whether  the  property  can  be 


the  property  is  not  subject  to  execu- 
tion, she  cannot  ask  for  a  reversal  in 
the  appellate  court  on  the  ground  that 
the  judgment  should  have  been  in  the 
alternative.  Woodbury  v.  Tuttle,  26 
111.  App.  211. 

Seplevin    for   Sequestered  Property  — 
Texas,  —  In  a  suit  for  specific  property 
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the  property  in  question  is  already  in  the  possession  of  the  suc- 
cessful party,  when  a  return  Is  not  demanded,  and  when  from 

special  circumstances  a  return  is  manifestly  impossible.^ 

taken  under  a  writ  of  sequestration  and  only.     An   assessment  of    value  and 

replevied  by  the  defendant,  it  Is  not  alternative  judgment  are  unnecessary, 

error  that  the  judgment  was  rendered  Harris  v.  Harris.  43  Arlc.  535. 

for  the  value  of  the  property  against  Goods  Mixed  and  Not  Distingvisluiblo. 

the  defendant   and  his  sureties,   with  —  In  an  action  of  claim  and   delivery, 

privilege  to  the  defendant  to  discharge  where   the  evidence    shows   that    the 

the  judgment  by  a  surrender  of  the  goods  were  confused  and  mixed  wiih 

property.     Davis  y.  Calhoun,  41  Tex.  other  goods  belonging  to  the  defendant, 

jj^.  so  that  they  were  noi  distinguishable, 

1.  Kirby  v,  Tompkins,  48  Ark.  273;  it  is  not  necessary  that  a  judgment  for 

Harris  v.  Harris.  43  Ark.  535;  Brown  the  plaintiff  should  be  in  the  al tern a- 

fr.  Johnson,  45  Cal.  76;   Seiigman  v,  tive  form.     Seligman  v.  Armando,  94 

Armando,  94  Cal.  314;  Meyer  v.  White,  Cal.  314. 

4  Colo.  App.  342;  McCarthy  V.  Strait,  Dsstroyod  Property. —  If  on  the  trial 
7  Colo.  App.  59;  Horn  v.  Citizens*  of  an  action  of  replevin  it  appears  that 
Sav.,  etc..  Bank,  8  Colo.  App.  535;  the  personal  property  In  controversy 
Prentiss  v.  Moore,  3  111.  App.  539;  has  been  destroyed,  so  (hat  a  judg- 
Paxton  V.  Schick,  3  111.  App.  542;  ment  for  its  delivery  would  be  unavail- 
Johnson  t/.  Fraser,  2  Idaho  371;  Mills  ing,  the  rendition  of  judgment  for 
V,  Kansas  Lumber  Co.,  26  Kan.  575;  damages  alone,  without  awarding  a  re- 
Babb  V,  Aldrich,  45  Kan.  218;  Clous-  turn,  is  at  most  a  technical  error  which 
ton  V.  Gray,  48  Kan.  31;  Hursh  v.  does  not  warrant  a  reversal.  Brown  ». 
Starr,  6  Kan.  App.  8;  Baird  v,  Taylor,  Johnson,  45  Cal.  76. 
30  Mo.  App.  580;  Lee  z'.  Hastings,  13  PlAintiifAlreadyliiPoefleMloii.  —  In  an 
Neb.  508;  Philleor.  McDonald,  27  Keb.  action  of  replevin  before  a  justice  of 
142;  Hanscom  v.  Burmood,  35  Neb.  the  peace,  where  the  plaintiff  obtains 
504;  Aldrich  V,  Thiel,  (Supm.  Ct.  possession  of  the  property  and  retains 
Spec.  T.)  3  Code  Rep.  (N.  Y.)  91;  the  same,  and  is  In  possession  of  (he 
Phipps  V.  Taylor,  15  Oregon  484;  Sum-  property  at  the  time  the  judgment  is 
mer  v.  Kelly,  38  S.  Car.  507;  National  rendered,  it  was  held  that  it  is  not 
Bank  of  Commerce  v.  Feeney,  o  S.  necessary  or  proper  to  render  a  jud?- 
Dak.  550;  Pratt  v.  Donovan,  10  Wis.  ment  in  favor  of  the  plaintiff  for  the 
378;  Morrison  v.  Auston,  14  Wis.  6ot;  value  of  the  property  in  case  a  return 
Farmers'  L.  &  T.  Co.  v.  Commercial  thereof  cannot  be  had.  Mills  v,  Kansas 
Bank,  15  Wis.  424;  Hackett  v.  Bon-  Lumber  Co.,  26  Kan.  575. 
nell,  16  Wis.  471;  Evans «/.  Graham.  50  Delivery  to  Plaintiff  Pending  Action.  — 
Wis.  450;  Boley  v,  Grlswold,  20  Wall.  In  an  action  of  replevin  the  plaintiff  is 
(U.  S.)  486.  See  also  Deal  v,  Osborne,  only  entitled  to  an  alternatrve  judg- 
42  Minn.  102;  Lang  v,  Dougherty,  74  ment  upon  a  verdict  in  his  favor,  if  the 
Tex.  226.  property  has  not  been  delivered  to  hira. 
Vebraska  Btatnte.  —  A  judgment  in  an  If  during  the  progress  of  the  action  the 
action  of  replevin,  under  the  Act  of  .  property  has  been  delivered  to  him,  a 
1873,  must  be  in  the  alternative,  for  a  judgment  in  his  favor  settles  his  right 
return  of  the  property,  or,  in  case  a  re-  to  it,  and  it  then  being  in  his  posses- 
turn  cannot  be  had,  the  value  thereof,  sion,  the  alternative  judgment  Is  un- 
unless  it  is  shown  by  the  record  that  a  authorized.  Phipps  v,  Taylor,  15  Ore- 
return  could  not  have  been  had.     Lee  gon  484. 

V,  Hastings,  13  Neb.  508.  Where  Defendant  Has  Disposed  of  Prop- 
Delivery  ImpoBsible.  —  If  the  court  is  erty.  —  Where  the  defendant  retains 
satisfied  that  the  delivery  of  the  prop-  the  property  or  a  portion  thereof,  the 
erty  cannot  be  made,  it  may  render  ab-  judgment  for  the  plaintiff  should  be  in 
solute  judgment  for  the  value  of  the  the  alternative,  for  a  return  of  the  prop- 
property.  Boley  V,  Griswold,  20  Wall,  erty  held  by  the  defendant,  or  for  its 
(U.  3.)  486.  value  in  case  a  return  could  not  be  had. 
Sntdeet-matter  under  Control  of  Court.  But  where  li  is  shown  on  the  trial  that 
—  Where  the  subject-matter  of  the  suit  the  defendant  sold  the  property  and 
is  within  the  control  of  the  court,  the  placed  it  beyond  his  control  and  de- 
judgment  should  be  for    a    delivery  prived  himself  of  the  power  to  return 
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XUetion.  —  While  the  losing  party  in  an  action  of  replevin  ma> 
i  a  matter  of  right  and  law  satisfy  the  judgment  against  himsell 
_  'TO  tanto  by  a  partial  delivery  of  the  property  in  question,  wher 
-tlie  remainder  cannot  be  restored,  yet  he  has  not,  nor  can  the 
j  udgment  give  him,  the  right  to  retain  at  his  option  the  entire 
j>roperty  on  payment  of  the  assessed  value,  in  instances  where 
delivery  is  possible.* 

By  Whom  Eleotion  Exordsed.  —  The  right  of  election  is  one  to  be 
exercised  by  the  prevailing  party  in  the  suit,  whe'ther  he  is  the 
plaintiff  or  defendant.  In  some  of  the  states  this  right  is  granted, 
£ind  it  consists  in  waiving  a  judgment  for  the  return  of  the  prop 
^rty  and  electing  a  money  judgment  for  the  value  in  lieu  thereof, 
c^r  ^ice  versa. '^ 

it,   at  judgment  rendered  for  the  value  Rhode  Island. — Wright  v.  Card,   i< 

of    tlie  property  only  will  not  be  held  R.  I.  719. 

t.o   be  materially  erroneous.     Clouston  Wisconsin,  —  Saunderson  v.  Lace,  ; 

«y.   Gray,  48  Kan.  31.  Chand.  (Wis.)  231;  Pratt  ».  Donovan 

X.    Cummings  8'.  Stewart,  42  Cal.  230.  10  Wis.   378;    Morrison  v,  Austin,   ii 

in    w^hich  case  it  was  held  that  the  judg-  Wis.   601;    Farmers'    L.    &   T.  Co.   v 

xxient  erroneously  gave  the  defendant  Commercial  Bank,  15  Wis.  424;  Kloet] 

ibe     option    to   retain  the  property  by  v.  Delles.  45  Wis.  484;  Riess  v.  Delles 

pa.ying  anamedsum.     See  also  Swantz  45  Wis.  662;  Tuckwood  v.  Hanthorn 

«^.    F*illow,  50  Ark.  300.  67  Wis.  326.     See  Mayhew  v.  IVfather 

*  JS.   Arkansas,  —  Hill    v.    Fellows,   25  82  Wis.  355. 

ArU,.  II.  Election  Wholly  Optional.  —  The  exer 

yirizcna.  —  Billups     v.     Freeman,  cise  of  election  is  a  voluntary  matter 

^Ari2.  1898)  52  Pac.  Rep.  367.  which  the  successful  party  cannot  b( 

J^^rtva.  —  McNorton  r.  Akers,  24lowa  compelled    to    make.     Wooldridge    w 

36Q;     Davis   V.    Bayliss.  51  Iowa  435;  Quinn,  70  Mo.  370. 

VVilliams    V,   Chapman.    60    Iowa  57;  Statutory      FrovisionB  —  Arkansas, - 

C^slcaloosa    Steam-Engine    Works     v.  Under  the  forty-fourth  section  of  th< 

1'4'e^lsoa,  54  Iowa  519;  Lillie  v,  McMil-  replevin   act,    the  defendant,    upon   i 

l3.ffi,  52  Iowa  463;  Ormsby  z'.  Nolan,  69  finding  in  his  favor,  is  entitled   to  i 

Xo^w^a  130;  Nichols  v.  Sheldon  Bank,  98  judgment   for  return  of  the  propert; 

low^a  603.  replevied;  but  under  the  forty-fifth  sec 

J%fichigan.  —  Adams  v.  Champion,  31  tion,  he  may  waive  that  right  and  tak 

Mich.  233;  Humphreys.  Bayn,  45  Mich,  judgment  for  the  value  of  the  prop 

565;    Kline  v.    Kline,    49   Mich.    419;  erty,  and  in  such  case  it  is  the  duty  o 

Stack  V.  Smith,  54  Mich.  238;  Brown  the  jury  to  find  its  value  for  which  th 

x/.    Horning,  76   Mich.  542;    Dewey  v.  judgment  is  given  in  damages.     Hi] 

Hastings,    79   Mich.  263;    Bateman  v.  v.  Fellows,  25  Ark.  11. 

31ake,  81  Mich.  227;  Joseph  v.  Brandy,  Iowa,  —  Section   3241    of    the    low; 

X12   Mich.  579.  statute,  which  provides  that  the  persoi 

Minnesota,  —  Caldwell    v,    Brugger-  found  to  be  entitled  to  the  possessioi 

fnan,4Minn.  270;  Stevens  c/.  McMillin,  of  the   property    may,   at   his  option 

37  Minn.  509;  Thompson  v.  Scheid,  39  have  execution  for  the  specific  deliver 

Minn.   102.     See  French  v.  Ginsburg,  of  the  property  nr  for  the  value  thereof 

57  Minn.  264.  as  determined  by  the  jury,  applies  oni; 

Missouri,  —  Munley  t/.  King,  40  Mo.  to   those  cases    which  are  decided  01 

App.  531;  Hanlon  v.  0*Keefe,  55  Mo.  their  merits,  and  not  to   those   whicl 

App.  528;  Harris  v,  Hitt,  58  Mo.  App.  are  decided  on  demurrer  for  want  o 

459;  Whites'.  Graves,  68  Mo.  218;  Wool-  jurisdiction.      Williams   v.   Chapman 

dridge  v,  Quinn,  70  Mo.  370.  60  Iowa  57. 

Nebraska.  —  Frey  z/,  Drahos,  10  Neb.  Michigan.  —  Under  How.  Slat.  Michi 

594:  Otto  V.  Burch,  50  Neb.  894.  gan,  providing  that  the  defendant  ma; 

North  Carolina, — Council  v,  Averett,  have   judgment   for  a    return   of    ih 

90  N.  Car.  168.  goods  and  damages  for  their  detention 
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Time  of  Election.  —  A  party  may  exercise  the  option  given  by 
statute  in  choosing  his  judgment  for  a  return,  or  the  value  when 
the  judgment  is  rendered,  and  need  not  do  so  before  the  finding 
is  made.  * 

Election  Moat  Appear  of  Becord.  —  It  is  essential  to  a  judgment  in 
replevin  for  the  value  of  property  that  the  record  should  show 

or,  if  he  waives  a  return,  judgment  for  The  judgment  for  claim  and  delivery 
the  (ralue  of  the  goods,  where  a  third  should  be  in  the  alternative,  but  by 
person  takes  the  goods  under  another    consent  of  parties  the  judgment  may 


writ,  and  returns  them  to  defendant, 
and  defendant  waives  judgment  for  a 
return  of  the  property  or  for  value,  a 
judgment  that  plaintiff  take  nothing 
and  that  defendant  recover  a  sum  of 
money  as  his  damages  is  unauthorized. 
Bateman  v.  Blake,  8i  Mich.  227. 

Wisconsin.  —  Under  section  2888  Rev. 
Stat.,  the  plaintiff  in  replevin  cannot 
waive  recovery  of  the  property  and 
take  merely  a  money  judgment,  except 
when  the  property  has  been  delivered 
to  the  defendant  under  section  2722. 
Mayhew  v.  Mather,  82  Wis.  355. 

In  New  Jtntj,  if  the  defendant  re- 
tains the  goods,  giving  a  bond  and 
making  a  claim  of  property,  the  plain- 
tiff may  have  the  value  of  the  goods 
embraced  in  the  damages,  and   such 


be  for  a  sum  certain,  without  the  alter- 
native judgment  for  the  return  of  the 
property.  Such  a  judgment  is  binding 
upon  the  sureties  of  the  party  against 
whom  it  is  rendered.  Council  v. 
Averett,  90  N.  Car.  168. 

Objection  by  Surety  to  Parties'  Stipula^ 
tion.  —  Where  the  plaintiff  and  defend- 
ant stipulate  that  judgment  may  be 
entered  for  the  value  of  the  property, 
and  it  is  so  entered,  the  surety  in  the 
undertaking  when  sued  upon  it  cannot 
object  that  the  judgment  should  have 
been  in  the  alternative.  Robertson  r. 
Davidson,  14  Minn.  554. 

1.  White  V.  Graves,  68  Mo.  218; 
Riess  V.  Delles.  45  Wis.  662;  Kline  v. 
Kline,  49  Mich.  419. 

Within  Beasonable  Time.  —  Where  the 


judi^ment  for  damages  will  be  absolute  judgment  was  for  a  return  of  the  prop- 

and  cannot  be  discharged   by  a  return  erty,  and  in  default  thereof  that  plain- 

of  the  property.     Field  v.  Post,  38  N.  tiff  recover  of  the  defendant  a  certain 

J.  L.  346.  sum  as  the  value  of  the  same,  it  was 

But  he  can  have  such  judgment  only  held  that  defendant  could  elect  10  return 

when  defendant  retains  the   property,  the  property  within  a  reasonable  time, 

Lindauer  v.  Teeter,  41  N.  J.  L.  255.  and   that    when    a  tender   was   made 

In  New  York  it  has  been  held  that  the  within  such  time,  the  plaintiff  might  be 

defendant  cannot  elect  to  take  a  judg-  enjoined  from  enforcing  by  execution 

ment  for  money.     Seaman  v.  Luce,  23  the  alternative  judgment  for  the  money 


Barb.  (N.  Y.)  240;  McK night  v.  Dun- 
lop,  4  Barb.  (N.  Y.)  36:  Glann  z/. 
Younglove,  27  Barb.  (N.  Y.)  480. 

Where  the  Plaintiff  Obtains  Posseesion 
pending  the  action,  and  a  finding  is 
made  for  the  defendant,  giving  the 
value  of  the  property,  the  defendant 
cannot  at  his  election  take  a  money 
judgment  for  value  only,  instead  of  the 
usual  alternative  judgment.  French 
V.  Ginsburg,  57  Minn.  264. 

Right  to  Elect  Waived.  —  Where  on  a 
general  verdict  a  judgment  is  entered 
merely  for  the  return  of  the  property. 


and  no  objection  is  made  thereto,  the    son,  54  Iowa  521. 


value.       McClellan     v,    Marshall.    19 
Iowa  561. 

When  Property  Is  Tendered  by  Defend- 
ant.—  In  Iowa  it  has  been  held  that 
where  the  judgment  provides  that  the 
plaintiff  shall  have  the  immediate  pos- 
session of  the  property  and  in  default 
thereof  recover  its  value,  such  judg- 
ment constitutes  an  election  by  the 
plaintiff  to  take  the  property,  and  that 
when  it  is  tendered  by  the  defendant 
the  plaintiff  cannot  refuse  to  receive  it 
and  demand  its  value  in  money. 
Oskaloosa  Steam-Engine  Works  v.  Nel- 


error  will  be  deemed  waived.  Watts 
V,  Green,  30  Ind  98. 

The  Plaintiff  Cannot  Object  to  the 
waiver  of  personal  judgment  by  the 
defendant.  Morrison  v.  Austin,  14 
Wis.  601. 

Consent   or   Stipulation  of  Partiee. — 


After  an  Adjourned  Bay.  —  Election  to 
take  judgment  for  value  in  replevin 
before  a  justice  cannot  be  exercised,  as 
matter  of  right,  after  an  adjourned  day 
on  which  the  plaintiff  discontinued  and 
defendant  did  not  appear.  Stack  v. 
Smith,  54  Mich.  238. 
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affirmatively  and  distinctly  the  election  to  take  the  value  instead 
of  a  return  of  the  property.* 

6.  For  Betnrn  of  Property.  —  Since  the  original  and  primary 

purpose  of  the  action  of  replevin  is  the  recovery  of  the  possession 
of  the  specific  property  in  question,  the  judgment  should  always 
direct  a  return  thereof  to  be  made  to  the  successful  party,*  unless 

1.  Adams  v.  Champion,  31  Mich.  233.  Massachusetts,  —  Bartlett  v.  Brickett, 

Heed  Hot  Bo  in  Writing  —  Entry.  —  98  Mass.  521 ;  Gould  v,  Barnard,  3  Mass. 

Waiver  of  a  return  in  an  action  of  re-  199;  Quincy  v.  Hall,  i  Pick.  Mass.)  357; 

plevin  is  not,  in   practice,  required  to  Hoffman  '  v.    Noble,    6    Met.    (Mass.) 

be  made  before  trial  or  in  writing,  and  68;    Dawson    v.    Wetherbee,    2    Allen 

no  entry  of  it  need  be  made  beyond  the  (Mass.)  461;  Stanley  v.  Neale,  98  Mass. 

proper  recital  in  the  judgment.     Kline  343;  Giroux  v.  Wheeler,  163  Mass.  48. 

V.  Kline,  49  Mich.  419;  Brown  r.  Horn-  Michigan,  —  Kelso     v.     Saxton,    40 

ing,  76  Mich.  542.  Mich.  666;    Alderman  v.  Manchester, 

%*  Arkansas.  —  Hartgraves  z^.  Duval,  49    Mich.    48;    Frederick    v.    Mecosta 

6  Ark.  506;  Neis  v.  GilleA,  27  Ark.  184.  Circuit  Judge,  52  Mich.  529. 

California,  —  Waldman    v,     Broder,  Minnesota.  —  See  Oleson  v,  Newell, 

10  Cal.   378;    Campbell   v.  Jones,   38  12   Minn.    186;    Stein   v,  Hastings,  45 

Cal.    507;    Pico  V.    Pico,  56  Cal.  453;  Minn.  196. 

Kneebone  v.    Kneebone,  83   Cal.  645;  Missouri,  —  Norman  z/.  Robinson,  47 

Etchepare  v.  Aguirre,  91  Cal.  288.  Mo.  App.  655;  Clarkson  v.  Jenkins,  48 

Connecticut.  —  Fleet  v,  Lockwood,  17  Mo.  App.  221;  Stale  v.  Dunn,  60  Mo. 

Conn.   233;    McNamara   v,    Lyon,    69  64. 

Conn.  447;  Walko  v.  Walko,  64  Conn.  Montana,  —  Dahler  v.  Steele,  i  Mont. 

74.  206;  Anderson  v.  O'Laughlin,  i  Mont. 

Delaware.  —  Clark  v.  Adair,  3  Harr.  81;  Lavelle  v.  Lowry,  5  Mont.  498. 

(Del.)  113,  Nebraska,  —  Goodman    v.   Kennedy, 

Dakota.  —  landt  v.  South,  2  Dak.  46;  10  Neb.  270. 

Rudolph  V.  North,  6  Dak.  79.  New  York,  —  Niagara  Elevating  Co. 

Illinois.  —  King   v.  Ramsay,  13    III.  z/.  McNamara,  2  Hun  (N.  Y.)  416;  Eck- 

619;  Lochnitt  v,  Siockon,  31  111.  App.  hardt  v,  Epstein,  58  N.  Y.  Super.   Ct. 

217;*  Fowler    v.    Richardson,    32    111.  288;    Bailey  v.  Claflin.  (N.   Y.  Super. 

App.   252;    McCrory   v.    Hamilton,  39  Ct.  Gen.  T.)  36  N.  Y.  St.  Rep.  82. 

111.  App.  490;    Luthy  V.  Kline,  56  111.  Ohio,  —  Wellman     v.    Wellman,    30 

App.   314;    MacLachlan   v.    Pease,  66  Cine.    L.   Bui.    19,   11  Ohio  Dec.  (Re- 

III.  App.  634;    Bourk  f.  Riggs,  38  111.  print)  815. 

320;  Underwood  «/.  White,  45  111.  437;  0^//iA<7Wrt.  —  Kuhlman  v.   Williams, 

Pratt  V.  Tucker.  67  111.  346.  i  Okla.  136. 

Indiana.  —  Conner  v,  Comstock,   17  Pennsylvania,  —  Williams    v.   Smith, 

Ind.  90;  Matlock  v.  Straughn,  21  Ind.  10  S.  &  R.  (Pa.)  202;  Weidel  v.  Rose- 

128;    Roberts  v.  Norris,  67   Ind.  386;  berry,  T3  S.  &  R.  (Pa.)  178;  Howard  v. 

Smith  V,    Mosby,    98  Ind.   445;   June  Johnson,  i  Ashm.  (Pa.)  58;  Harker  v, 

V.  Payne,  107  Ind.  307;   Van  Meter  v.  Addis,  4  Pa.  St.  515;    Weil  v.  Frauen- 

Barnett,    119   Ind.    35;  Woodward    v.  thai,  2  Luz.  L.  Reg.  (Pa.)  96;  Heflfner 

Myers,    15    Ind.   App.    42.      See    also  */.  Reed,  3  Grant  Cas.  (Pa.)  245;  Easion 

Fromlct  v.  Poor,  3  Ind.  App.  425.  v,   Worthington,   5  S.  &  R.  (Pa.)  130; 

Iowa.  —  Chadwick  v.  Miller,  6  Iowa  Marsh  v.  Pier,  4  Rawle(Pa.)273;  Kess- 

34;    Mason   v.    Richards,  12  Iowa  73;  ler  v.  M'Conachy,  T   Rawle  (Pa.)  435; 

Jansen  v.  Effey,  10  Iowa  227;  Balm  v.  Smith  v.  Aurand,  10  S.  &  R.  (Pa.)  92. 

Nunn,  63  Iowa  641.  Tennessee,  —  Fugate   v,  Stapleion,  6 

Kansas.  —  Sumner  v.  Cook,  12  Kan.  Baxt.  (Tsnn.)  321. 

162.  Vermont.  —  Collamer    v.    Page,     35 

Kentucky.  —  Tuley  v.  Mauzey,  4  B.  Vt.  387;    Hotchkiss  v.  Ashley,  44  Vt. 

Mon.   (Ky.)   5;  Bates  v.   Buchanan,  2  195;  Farnham  v.  Chapman,  60  Vt.  338. 

Bush  (Ky  )  117.     See  Saffell  v.  Wash,  Wisconsin,  —  Beemis    v     Wylie,    19 

4  B.  Mon,  (Ky.)  92.  Wis.  318;  Timp  v.  Dockham,  32  Wis. 

Maine,  —  Mc.Archur  v.  Lane,  15  Me.  146;  Delaney  v.  Canning,  52  Wis.  266; 

245;     Moulton   7A    Bird,    31.  Me.   296;  Kaehler  r.  Dobberpuhl,  60  Wis.  25O. 

Tuck  V,  Moses,  58  Me.  461.  United  States,  —  Green  well  2'.  Boielor, 
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because  of  some  particular  circumstances  or  faciis  revealed  in  the 
pleadings  or  at  the  trial  a  return  will  either  be  impossible,  unneces- 
sary, or  unjustifiable.* 

At  Common  Law.  —  On  a  plea  of  property  in  himself  or  a  stranger, 

3  Cranch  (C.  C.)  7.  See  Bardett  v.  Vordiet  Not  Warraatiaff  Jadgmeat  for 
Doty,  38  Fed.  Rep.  491.  Setara.  —  Where     the    defendant    an- 

Ooaditioaal  Jadgaieat.  —  A  judgment    swers,  denying  all  the  allegations  of 


that  the  properly  be  returned  to  the 
plain lifT,  provided  the  mortgage  thereon 
l)e  not  fully  satisfied  in  ten  days,  is 
unauthorized  and  cannot  be  sustained. 
Rose  V.  Tolly,  15  Wis.  443.  But  see 
Bassett  z/.  Haren,  61  Minn.  346. 

Surplusage,  —  Where  the  judgment 
contains  a  provision  for  a  writ  of  pos- 
session, should  defendant  fail  to  pay 
the  mortgage  debt,  such  a  provision  Is 
mere  surplusage,  unharmful  to  de- 
fendant. Thompson  v.  Gieene,  85 
Ala.  24.0. 

Tho  Powor  of  tho  Ooart  to  Bafoio  a  Be-  90;  Wiseman 
tarn,  where  the  defendant  has  lost  his 
right  to  it  pending  the  sdit.  does  not 
depend  upon  allegations  of  the  answer, 
but  is  employed  upon  equitable  princi- 
ples, and  because  it  would  not  be  ad- 
visable to  return  the  property  to  the 
defendant,  merely  that  it  might  again 
be  replevied  by  the  plaintiff.  Pico  v, 
Pico,  56  Cal.  453. 

Form  of  Jadgmoat.  —  The  judgment 
for  defendant  on  a  plea  of  property  in 
replevin  is /r^  retorno  habendo ;  but  if 
he  cannot  have  a  return  (on  account  of 
the  goods  perishing,  etc.),  he  may  have 


the  complaint  except  as  to  the  value  of 
the  property,  if  no  findings  are  made 
upon  the  issues  as  to  whether  the 
plaintiff  is  entitled  to  the  possession  of 
the  property,  or  whether  he  was  dam- 
aged by  the  taking,  a  judgment  for  the 
return  of  (be  property  is  improper. 
Cooke  V.  Aguirre,  86  Cal.  479. 

1.  Hartgraves  t/.  Duval,  6  Ark.  506; 
Dickinson  v.  Noland,  7  Ark.  25;  Cooke 
V,  Aguirre,  86  Cal  479;  Clark  t/.  i\dair, 
3  Harr.  (Del.)  113:  Bourk  v.  Riggs,  38 
III.  320;  Conner  «/.  Comslock,  17  Ind. 

V,  Lyrnn,  39  Ind.  250; 
Hulman  v,  Benighof,  125  Ind.  481; 
Hursh  V.  Starr,  6  Kan.  App.  8;  Davis 
V.  Harding,  3  Allen  (Mass.)  302;  Mar- 
tin V.  Bayley,  i  Allen  (Mass.)  381; 
Ware  River  R.  Co.  v,  Vibbard,  114 
Mass.  458;  Smith  «..  Dodge,  37  Mich. 
354.;  Farrah  v.  Bursley,  100  Mich.  547; 
Goodman  v,  Kennedy,  10  Neb.  270; 
Chambers  v.  Hunt,  18  N.  J.  L. 
339;  Oppenheim  v.  Lewis,  20  N.  Y. 
App.  Div.  332;  Cain  ».  Cain,  (Supm. 
Ct.  Spec.  T.)  28  Abb.  N.  Cas.  (N'.  Y.) 
423;  Marrinan  v.  Knight,  7  Okla.  419. 

Belusal  to  Direct  Betara.  —  Upon  the 


judgment  for  damages  to  the  value  of    question  whether  the  court  will  order 


the  goods.     Clark   v,   Adair,  3   Harr. 
(Del  )  113. 

Betara  Whether  Prayed  or  Hot. — 
Where  the  right  of  pri>perty  is  put  in 
issue  by  a  defendant,  and  the  finding 
is  in  his  favor,  the  award  of  a  retorno 


a  return  to  defendant  in  replevin,  upon 
his  attaining  a  verdict,  the  state  of  facts 
then  existing  will  be  inquired  into; 
and  if  it  appears  th  it  the  return  would 
be  of  no  benefit  to  him,  or  that  the 
right  of  property  has,  by  some  change 


habendo  is  a  matter  of  course,  whether    of  circumstances  since  the  commence' 


prayed  for  or  not.  King  r.  Ramsay, 
13  III.  619. 

After-aoqaired  Liea.  —  The  plaintiff 
cannot  have  judgment  for  a  return 
merely  on  the  strength  of  an  after-ac- 
quired lien.     Ator  v,  Rix,  21  III.  App. 

309- 
Correctioa  of  Mistake  of  Clerk.  — >  Upon 

a  verdict  for  defendant  in  a  replevin 
suit  in  which  the  property  has  been  de- 
livered to  the  plaintiff,  a  judgment 
should  be  entered  for  the  return  of  the 
properly.  And  if  through  the  mistake 
or  omission  of  the  clerk  it  is  entered 
simply  for  costs,  the  court  may  on  mo- 
tion modify  it.  Sumner  v.  Cook,  12 
Kan.  162. 


meni  of  the  action,  become  vested  ab- 
solutely in  the  plaintiff,  the  court  will 
refuse  to  direct  a  return.  Davis  v. 
Harding,  3  Allen  (Mass.)  302. 

Title  of  Plaiatiff.  —  A  retorno  habendo 
cannot  be  awarded  unless  upon  the 
issue  and  verdict  it  appears  that  the 
plaintiff  is  not  the  owner.  Bourk  v, 
Riggs,  38  III.  320. 

Objectioa  Not  Ayailable  to  Plaiatiif.  — 
Where  defendant  obtained  a  judgment 
in  replevin,  the  property  having  been 
taken  from  him,  a  failure  of  the  judg- 
ment to  award  him  the  return  of  the 
property  is  not  a  matter  of  complaint 
by  plaintiff,  Clarkson  v.  Jenkins,  48 
Mo.  App.  221. 
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the  defendant,  if  he  prevails*  is  entitled  to  a  judgment  de  retorno 
habendo.^ 

SflfenduLVt  naM.  —  Without  a  further  plea  of  property  in  himself 
or  in  a  stranger,  the  defendant  is  not  entitled  to  a  judgment  for 
a  return  either  upon  a  plea  of  non  cepit  *  or  of  non  deiinei.^ 

SeeaMitj  of  a  Prayer  for  Betam.  —  In  a  number  of  cases  it  has  been 
held  that  where  the  evidence  authorizes  a  return,  the  award  of  a 
retorno  habendo  is  a  matter  of  course,  whether  prayed  for  in  the 
pleadings  or  not.* 

EffBot  of  Admitting  Property  in  Plaintiff.  —  Where  the  effect  of  defend- 
ant's pleas  is  to  admit  property  in  the  plaintiff,  and  the  latter  fails 
to  sustain  his  case,  it  is  error  to  award  a  return  to  the  defendant.* 

7.  Confirmation  of  Party's  Possession.  —  Where  the  property  is 
already  in  the  possession  of  the  successful  party,  the  proper  judg- 
ment should  be  that  he  is  entitled  to  the  possession  thereof^ 
together  with  costs  and  damages  if  any.* 

Where  Possession  Has  Vot  Changed.  —  Montana.  —  In  an  action  of  claim  and 

Where  there  has  never  been  a  change  delivery  of  personal  property,  where 

of  possession,  a  judgment  for  return  is  there  is  an  issue  as  to  the  title  and 

unnecessary.     Ware   River   R.  Co.  v.  right  of   possssion,  and  a  finding  in 

Vibbard,  114  Mass.  458.  favor  of  the  defendant,  a  judgment  for 

Nor  is  it  necessary  to  render  judg-  the  return  of  the  property  follows  as  a 

ment  for  a  return  where  the  successful  matter  of  course,  even  if  the  complaint 

party  is  already  in  possession.     Marri-  does  not  contain  a  formal  prayer  for 

man  v.  Knight,  7  Okla.  419.  the   return   thereof.     In   such   case    a 

1.  Hartgraves  v,  Duval,  6  Ark.  506.  finding  that  at  the  commencement  of 

8.  Hopkins   v.    Burney,    2    Fla.   42;  the  action  the  property  was  delivered 

Gonld  V.  Barnard,  3  Mass.  199;  Quincy  to  the  plaintiff  is  immaterial  and  will 

V.  Hall.  I  Pick.  (NIass.)  357;  Hoffman  not  vitiate  the  judgment.     Lavel]e*v. 

Xf.  Koble,  6  Met.  (Mass.)  68;  Bartlett  v,  Lowry,  5  Mont.  498. 

Brickett,  98  Mass.  52T;  People  z/.  Niag-  After  Bismissal  for  Want  of  Bond. — 

ara  C.  PI.,  4  Wend.  (M.  Y.)  217.  After  the  dismissal  of  an  action  of  re- 

On  a  Plea  in  Abatement  no  such  judg-  plevin,  for  want  of  a  sufficient  bond, 

ment  can  be  awarded.     Hartgraves  v.  the  court  has  jurisdiction  to  order  a  re- 

Duval.  6  Ark.   506;    Dickinson  v.  No-  turn  of  the  goods  although  no  answer 

land,  7  Ark.  25.     But  see  McArthur  v.  has  been  filed.     Lowe  v.  Brigham,  3 

Lane.  15  Me.  245.  Allen  (Mass.)  429. 

8.  Brown    v.  Stanford,  22  Ark.   76;  0.  Mattson  v.   Hanisch,  5  111.   App. 

Pierce  v.  Van  Dyke,  6  Hill  (N.  Y.)  613.  102.     See  Hnrsh  v.  Starr,  6  Kan.  App. 

ArlEansas.  —  Where  the  plaintiff  fails  8;    Highnote   v.   White,  67   Ind.  596; 

to  prove  title  and  detention  of  property  McFadden  v.  Ross,  108  Ind.  512. 

on  trial,  the  defendant  will  not  be  en-  Verdict  Contrary  to  Answer.  —  When 

titled  to  a  judgement  for  return  of  the  the  answer  of  the  defendant  in  replevin 

property  or  damages  on  the  plea  of  non  admits  the  plaintiff's  right  to  recover, 

dftin€t^  unless  he  pleads  with  the  gen-  and    does   not   claim  a  return   of  the 

eral   issue  or  gives   notice  of  matter  property  replevied,  it  is  error  to.  render 

which,  if  properly  pleaded,  would  be  a  judgment  of  leturn  to  him,  though  the 

bar  to  the  action.     Neis  v.  Gillen,  27  jury  find  that  he  is  entitled  to  the  pos- 

Ark.  184.  session    of    the    property.      Kirby    v, 

4.  King  V,  Ramsay,  13  111.  619;  Con-  Tompkins,  48  Ark.  273. 

fier  V.  Comstock,  17  Ind.  90;  Matlock  6.  Ames  Iron  Works  v.  Rea,  56  Ark. 

V.   Straughn,    21    Tnd.    128;    Fleet    v.  450;    O'Connor  v,  Blake,  20  Cal.  312; 

Lockwood,  17  Conn,  233;  Bates  v,  Bu-  Caruthers   r.    Hensley,    90    Cal.    559; 

chanan,   2  Bush  (Ky.)  117;    Tuley  v,  Claudius  z^.  Aguirre.  89  Cal.  501;  Chis- 

Maazey,  4  B.  Mon.  (Ky.)  5.    See  also  som  v,   Lamcool,   9   Ind.   530;   Puller 

TimpT/.  Dockham,  32  Wis.  146;  Kirby  v,  Thomas,  36  Mo.  App.  105;  Swope  r. 

r.  Tompkins,  48  Ark.  273.  Burnham,  6   Okla.    736;    Gramm    v. 
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8.  Judgment  for  Value  —  General  Bule.  —  A  judgment  in  replevin 
should  contain  a  valuation  of  the  goods  in  question,  and  the  court 
should  not  direct  the  entry  of  a  final  judgment  if  there  is  no 
finding  of  value  in  the  verdict  that  will  justify  such  a  judgment.* 


Fisher,  3  Wyo.    595;    Everit    v.  Wal-  Ct.  452,  3  Ohio  Cir.  Dec.  222;  Munding 

worth  County  Bank,  13  Wis.  419.     See  v.  Michael,  10  Ohio  Cir.  Ct.  165,  6  Ohio 

also  Ingals  v.  Ferguson,  138  Mo.  358;  Cir.  Dec.  76. 

Phipps  V,  Taylor,  15  Oregon  484.  Tennessee,  —  Nashville      Ins.,     etc.. 

Title  Acquired  Pendiiig  Action.  —  If  the  Co.  r.  Alexander,  10  Humph.  (Tenn.) 

plaintiff  takes  the  property  at  the  com-  378. 

mencement  of  the  action,  and  the  de-         Wisconsin.  —  Fitzpatrick  v.  Warren, 

fendant  prays  a  return  of  it,  and  the  i  Pin.  (Wis.)  541;  Kloeiy  v.  Delles.  45 


defendant  was  entitled  to  the  property 
at  the  commencement  of  the  action, 
but  his  right  had  ceased  and  vested 
in  plaintiff  before  (rial,  the  judgment 


Wis.  484;  Pranke  v.  Herman,  76  Wis. 
428. 

United  States,  —  Boley   v.  Griswold, 
20  Wall.  (U.  S.)  486;    Cyclone  Steam 


should  leave  the  property  in  plaintiff's    Snowplow   Co.  v.  Vulcan  Iron  Works, 


possession,  but  award  costs  to  defend- 
ant.   O'Connor  v,  Blake,  29  Cal.  312. 

1.  California.  —  Thompson  v.  Corp- 
stein,  52  Cal.  653;  Burke  v.  Koch,  75 
Cal.  356. 

Indiana. -^StSLtc  v.  Forry,  64  Ind. 
260;  Grubaugh  v.  Jones,  78  Ind.  350; 
Foster  v.  Bringham,  99  Ind.  505. 

Iowa.  —  McNorion  v.  Akers,  24  Iowa 
369;  Armel  v,  Lendrum,  47  Iowa  535; 
Hardy  v.  Moore,  62  Iowa  65;  Jandt  v. 
Potthast,  102  Iowa  223. 

Kansas. —  Ward  v.  Masterson,  10 
Kan.  77;  Babb  v.  Aldrich,4S  Kan.  218: 
Qouston  V.  Gray,  48  Kan.  31. 

Maryland.  —  Benesch  v.  Weil,  6q 
Md.  276. 

Michigan.  —  Hill  v.  Wright,  49  Mich. 
229;    Mueller  v.  Provo,  80  Mich.  475; 


52  Fed.  Rep.  920:  Wise  v.  Jefferis,  51 
Fed.  Rep.  645;  Burton  v.  Platter,  53 
Fed.  Rep.  901. 

Where  a  Portion  of  the  Property  Haa 
Been  Disposed  of  by  the  defendant  so 
that  a  return  of  all  cannot  be  had,  it  is 
not  necessary,  in  support  of  a  judg- 
ment for  the  plaintiff,  that  the  court 
should  find  the  character  or  value  of 
the  articles  which  can  be  returned,  or 
that  the  judgment,  should  be  entered 
in  the  alternative.  In  such  a  case  a 
judgment  for  the  value  of  the  entire 
property  is  proper.  Burke  v.  Koch,  75 
Cal.  356. 

Inability  of  Officer  to  Take  Property.  — 
In  Illinois  judgment  under  the  statute 
for  the  value  of  the  property,  as  in 
trover,  can   be  rendered  only  where  it 


Upham   V.   Caldnrell,    100    Mich.    264;     appears  from  the  return  that  the  officer 


Olin  V.  Lockwood,  102  Mich.  443. 

Minnesota.  —  Robertson  v.  Davidson, 
14  Minn   554. 

Missouri.  —  Wm.  S.  Merrill  Chemical 
Co.  V.  Nickells,  66  Mo.  App.  678.  See 
Carroll  v.  Hancock,  57  Mo.  App.  228. 

Nebraska.  —  Lininger,    etc.,    Co.    v. 


was  unable  to  obtain  the  property 
under  the  writ.  The  plaintiff's  affi- 
davit of  that  fact  will  not  avail;  if  the 
writ  has  been  lost  it  should  be  restored 
by  copy.  Kehoe  v.  Rounds,  69  III.  351. 
Where  There  Is  No  Judgment  fbr  Be- 
tnm.  —  In  Indiana^  where  there  is  no 


Mills,  29  Neb.  297;  Philleo  v.  McDonald,     judgment  rendered  for  a  return  of  the 


27  Neb.  142;  Foss  v.  Marr,  40  Neb.  559; 
Jameson  v.  Kent,  42  Neb.  412;  Citizens 
Nat.  Bank  v.  Wedgwood,  45  Neb.  143; 
Bates  V.  Stanley,  51  Neb.  252. 

Neiv  Mexico.  —  Ward  ^^  Broad  well, 
I  N.  Mex.  75;  Garland  v.  Bartels,  2 
N.  Mex.  i;  Brannin  v.  Bremen,  2  N. 
Mex.  40. 

New  York. — M'Curdy  v.  Brown,  i 
Duer  (N.  Y.)  loi;  Redman  v.  Hen- 
dricks, I  Sandf.  (N.  Y.)  32. 

North  Carolina.  —  Spencer  v.  Bell, 
109  N.  Car.  39;  Hall  v.  Tillman,  115 
N.  Car.  500. 

Ohio.  —  Heyns  v.  Norton,  5  Ohio  Cir. 


property  there  can  be  no  judgment  for 
its  value.     Foster  v.  Bringham,  99  Ind. 

505. 

Limited  by  Claim  in  Petition.  —  W^here 
the  verdict  assesses  the  value  of  arti- 
cles replevied  at  a  greater  sum  than 
that  alleged  in  the  petition,  and  no 
amendment  of  the  petition  is  made  or 
asked,  the  judgment  should  be  entered 
only  for  the  sum  stated  in  the  petition. 
Ward  V.  Masterson.  10  Kan.  77. 

Where  Answer  Does  Not  Ikonand  Re- 
turn. —  In  Missouri^  where  the  answer 
does  not  demand  the  return  of  the 
property,  judgment  against  plaintiff  for 
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Especially  is  it  indispensable  that  the  judgment  should  be  rendered 
for  value  in  those  instances  where  a  return  is  made  impossible 
by  particular  facts  and  circumstances  connected  with  the  case, 
as  otherwise  no  judgment  whatever  would  avail.' 

Judgment  for  Value  Improper.  —  In  some  cases  under  special  circum- 
stances which  do  not  entitle  the  prevailing  party  to  recover  the 
value  of  the  property  a  judgment  for  its  value  is  improper.* 

Valuation  of  Spedal  Interests.  —  If  in  an  action  of  replevin  the  suc- 
cessful party  has  only  a  special  or  limited  interest  in  the  property 
in  controversy,  the  judgment  for  value  should  not  be  for  the 
total  value  of  such  property,  but  only  for  the  amount  of  such 
special  or  limited  interest.* 

its    assessed    valuation   is  erroneous,  ery  of  the  property  cannot  be  made,  it 

Wm.  S.  Merrill  Chemical  Co.  v.  Nick-  may  render  absolute  judgment  for  the 

ells,  66  Mo.  App.  678,  2  Mo.  App.  Rep.  value  of  the  property.     Boley  v.  Gris- 

1378.  wold,  20  Wall.  (U.  S.)  486. 

Ezcees  of  Jurisdietion.  —  In  an  action  Where  Property  Has  Been  Eloigned.  — 
for  replevin,  where  the  property  has  Where  the  declaration  is  \n  xht  dctinet, 
been  delivered  to  the  plaintiff,  but  the  the  plaintiff,  if  he  recovers,  has  ad- 
finding  is  for  the  defendant,  the  judg-  judged  to  him  the  right  of  possession 
ment  for  the  value  theieof  may  be  ren-  of  the  goods  and  chattels  and  damages 
dered  by  the  county  court,  even  if  such  for  their  detention  onlv.  But  when 
value  is  above  $1,000,  which  is  the  the  goods  and  chattels  have  been 
limit  of  the  court's  jurisdiction.  Bates  eloigned,  or  otherwise  withheld  from 
V.  Stanley,  51  Neb.  252.  the  execution  of  the  writ  by  the  de- 
Writ  of  Inquiry. —  InAVw  York  iiYidiS  fendanc,  and  the  declaration  is  in  the 
been  held  that  where  the  judgment  is  detinct^  the  plaintiff  recovering  is  en- 
such  as  would  entitle  the  defendant  to  titled  to  have  awarded  to  him  the  value 
a  return  of  the  property,  he  cannot,  if  of  the  goods  and  damages  for  their  de- 
it  was  taken  as  a  distress,  take  the  tention.  Benesch  f.  Weil,  69  Md.  276. 
alternative  judgment  for  its  value,  and  2.  Cox  r.  McGuite,  26  III.  App.  315; 
have  the  same  ascertained  on  a  writ  of  Jandt  v,  Potthast,  102  Iowa  223;  Gar- 
inquiry;  his  only  course  is  to  have  a  rett  v.  Wood,  3  Kan.  231;  Reid  v. 
valuation  thereof  by  the  jury  trying  King,  89  Ky.  388:  Tignor  v.  Toney,  13 
the  cause.  Redman  v.  Hendricks,  i  Tex.  Civ.  App.  518 
Sandf.  (N.  Y.)  32.  Where  the  Property  Has  Been  Taken  by 
Value  Alleged  in  Writ.  —  The  plaintiff  the  Plaintiif,  not  under  the  writ,  but 
in  replevin  and  his  sureties  on  the  bond  by  other  means,  and  plaintiff  had  them 
are  bound  by  the  valuation  put  on  the  in  possession  at  the  time  of  levy,  it  is 
property  in  the  writ  and  bond,  in  the  improper  for  the  court  to  render  judg- 
absence  of  evidence  that  plaintiff,  in  ment  in  defendant's  favor  for  the  value 
making  that  valuation,  was  misled  as  of  such  goods.  Jandt  v.  Potthast,  102 
to  the  actual  condition  and  value  of  the  Iowa  223. 

property.     Cyclone   Steam    Snowplow  Kansas  Statute.  —  Under  section  141 

Co.   V.   Vulcan    Iron    Works,    52   Fed.  (Comp.  L.  641)  there  is  no  authority  to 

Rep.  920.  render  judgment    for   the    value   and 

1.  Babb   V.   Aldrich,   45    Kan.    218;  damages    for    detention.       Garrett   r. 

Clouston  V.  Gray,  48  Kan.  31;  Benesch  Wood,  3  Kan.  231. 

V.  Weil,  69  Md.  276;  Lininger,  etc.,  Co.  8.  Guy  r.    Doak,   47  Kan.  236,  366; 

V,  Mills,  29  Neb.  297;  Pranke  v.  Her-  Moore    v.    Vrooman,    32    Mich.     526; 

man,  76  Wis.  428;  Boley  v.  Griswold,  Alderman    v,    Manchester,    49    Mich. 

20  Wall.   (U.  S.)  486;  Cyclone  Steam  48;    New   Home  Sewing  Mach.  Co.  v. 

Snowplow  Co.  V.  Vulcan  Iron  Works.  Boihane,    70   Mich.    443;    Williams  v. 

52  Fed.  Rep.  920;  Burton  v.  Platter,  53  Bresnahan,   66    Mich.   634;    Hickman 

Fed.  Rep.  901;  Wise  v.  Jeflferis,  5T  Fed.  v.  Dill,  32  Mo.  App.  509;  Burt  v.  Mears, 

Rep.  645.  41  Mo.  App.  231 ;  Gentry  v.  Templeton, 

When  Property  Cannot  Be  Deliyered. —  47  Mo.  App.  55;  Smith   r.    Keycs,   2 

If  the  court  is  satisfied  that  the  deliv-  Thomp.  &  C.  (N.  Y.)  650:  Townsend 
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Jadgmeat  iior  Debt  in  Avowry.  —  Judgment  on  avowry  in  replevin  is 
for  the  sum  found  due  as  debt,  and  the  value  of  the  property 
distrained  need  not  be  found.* 

Valuation  of  Separau  Artlolea,  —  Where  several  articles  are  embraced 
in  an  action  of  replevin,  the  judgment,  following  the  verdict, 
should  show  the  separate  value  of  each  article,  so  that  by  the 
return  of  any  one  or  more  articles  the  judgment  may  be  satisfied 
pro  tanto.^ 

V,    Bargy,   57   N.   Y.   665;    Fowler  v.  1.  Donely    v.     McGrann,     i     Harr. 

Haynes     91   N.    Y.   346;     Fitzpatrick  (Del.)  453;    Clark   v.   Adair,  3  Harr. 

r.  Warren,  i  Pin.  (Wis,)  541;  Uattis  v,  (Del.)  113. 

Hamlin,  22  Wis.  669;  Kloety?/.  Delles,  On  Demiinrer.  —  A  judgment  for  the 

45    Wis.   484:    Clark  r.   Lamoreux,  70  defendant  on  demurrer  will  be  entered 

Wis.  508:  Far  well  v,  Warren,  76  Wis.  for  the  sum  claimed  in   the  avowry. 

527.  Saltzman  v.  Hacker,  i  W.  N.  C.  (Pa.)  6. 

Judgment  for  Defendant.  —  Where  the  2.  Goldsmith  v.  Willsoo,  67  Iowa  662; 

plaintiff  in  an  action  of  replevin  is  the  Hallowell  v.  Milne,  16  Kan.  65;  Wbit- 

general  owner  of  the  property  in  con-  field  v.  Whitfield,  40  Miss.  352;  Milli- 

troversy,    and    the   defendant    has    a  ken  v.  Greer,  5  Mo.  489;  Blankenship 

special  interest  therein,  the  judgment,  v.    Berry,    28   Tex.   448;     Rowlett    v, 

if   it   be    for  the   defendant,    and   the  Fulton.  5  Tex.  458;  Carrier  z^.  Carrier, 

plaintiff  has  taken  and  holds  the  prop-  71  Wis.  iii. 

eriy,  must  ascertain  and  be   for  the  Failure  to  Betorn  the  Separate  Value.  - 

value  of  such  special  interest,  and  not  The  provision  requiring  the  jury  to  re- 

the  full  value  of  the  property.     Gentry  turn  the  value  of  the  property  and  the 

V.  Templeton.  47  Mo.  App.  55.  value  of  each  article,  when  required  so 

Judgment  for  Offloer.  —  A  judgment  in  to  do  by  either  party,  is  intended  to  en- 
favor  of  an  officer  in  replevin  against  able  the  court  by  its  judgment  to  afford 
him  for  property  held  by  him  only  by  the  party  entitled  to  the  property  a 
virtue  of  an  attachment  or  execution,  complete  remedy  in  case  the  property 
should  be  limited  to  the  amount  of  cannot  be  obtained  on  execution,  or  the 
such  attachment  or  execution,  with  in-  party  elects  to  take  execution  for  its 
terest  and  costs.  Clark  v,  Lamoreux,  value;  and  the  failure  to  return  the 
70  Wis.  508.  value  of  each  article  will  not  prevent 

Amount  of  Lien.  —  A   finding  in   re-  the  party  entitled  to  the  property  from 

plev'in  that  defendant  did  not  unlaw-  having  judgment   for    the    aggregate 

fully  detain  the  property,  that  he  had  value.     Therefore  a  failure  of  plaintiff 

a  lien  on  or  special  property    in   the  to  prove  the  value  of  particular  articles, 

same  to  an  amount  named,  and  that  a  recovery  of  which  is  sought  in  the 

plaintiff  was  the  general  owner,  sub-  action,  will  not  be  a  ground  for  taking 

ject  to  defendant's  lien,   authorizes  a  the  case  from  the  jury.     Goldsmith  f. 

judgment  in  defendant's  favor  for  the  Willson.  67  Iowa  662. 

amount  of  the  lien  as  found.     Moore  Should    Fix    Separate    Value  of  Eaoh 

V,  Vrooman,  32  Mich.  526.  Article.  —  When  the  verdict  was  for  the 

Where    the    plaintiff   to    whom    the  plaintiff  for  the  recovery  of  property 

property   is   delivered   is   the   general  sued  for  (two  slaves),  assessing  the  sep* 

owner  and  the  defendant  who  prevails  arate  value  of  each,  it  was  held  that  the 

in  the  action  has  only  alien,  the  judg-  judgment  should  have  conformed   to 

ment  must  be  limited  to  the  amount  of  the  verdict  by  fixing  the  separate  value 

such   lien.     Fowler   v.  Haynes,  91  N.  of  each  slave,  so  that  execution  could 

V.  346.  properly  issue  in  case  of  a  failure  to 

Inaafficient  Verdict.  —  Where  the  jury  deliver  one  of  th<^m.     Blankenship  z^. 

finds  that  defendant  in   replevin  has  a  Berry,  28  Tex.  448;  Rowlett  v.  Fulton, 

special  lien,  bat  does  not  find  what  the  5  Tex.  458. 

property  is  worth,  there  is  nothing  on  Aggregate  Judgment  Hot  ScTerable.  — * 

which    to   base   a   personal  judgment  Where  in  an  action  of  replevin  for  the 

against  the  plaintiff  for  the  amount  of  possession  of  several  separate  chattels, 

the  lien.     Alderman  v,  Manchester,  49  tried  before  a  jury,  a  general  verdict 

Mich.  48.  is  returned  and  judgment  rendered  io 
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Awarding  DamafM. 


9.  Awarding  SamagM.  —  At  common  law  damages  were  recov- 
ered only  for  the  wrongful  detention,  but  under  statutes  they 
a.re  recoverable  for  both  the  taking  and  detention.  The  question 
of  value  and  that  of  damages  must  not  be  confused,  but  the 
judgment  should  be  rendered  for  each  separatelv  and  distinctly.^ 

Judgment  for  Interest.  —  A  judgment  in  favor  of  the  defendant  may 

fa.  vor  of  the  plaintiH  for  the  possession     Minn.  i86;  Deal  v,  Osborne,  42  Minn. 
of   ail  the  chattels,  and  it  appears  that     102. 

che  District  Court  erred  in  its  instruc-        Missouri,  —  Stein wender  v.  Outlcy, 

Cions    as   to   (he  validity  of   plaintiff's     $  Mo.  App.  589;  Baird  v,  Taylor.  30 

tide  to  one,  but  com  milled  no  other  error,    Mo.  App.  580;  Lawrence  t/.  Lawrence, 

the  higher  court  must  set  aside  the  en-    24  Mo.  269;  Beale  v.  Dale,  25  Mo.  301; 

tire  verdict  and  judgment  and  remand     Collins  v.  Hough,  26  Mo.  149;  Lewis 

llie    case   for   a  new    trial;    it    cannot     v.  Mason,  94  Mo.  551.  . 

<±\  vide  the  judgment,  and,  reversing  as        Montana,  —  Chauvin   v.    Valtton,    8 

xo  the  one  chattel  concerning  which  the    Mont.  451;  Dutrdv.  Kennedy,  9  Mont 

^XTor    was  made,  sustain  it  as  to  the     loi. 

c>thers.    Hallowell  v.  Milne.  16  Kan.  65. 

Several  Articles  Considered  as  Whole. 

. Where  neither  the    verdict   nor  the 

j  cadfi^raent  showed  a  separate  valuation, 
t>u^t  the  property,  such  as  a  mare  and 
^^c>ltv  was  so  closely  associated  as  to 
^  nstltute  one  single  whole,  it  is  suffi- 
lent  and  will  not  be  reversed  for  this 
;,3.t.ise.     Henry  v.  Dillard,  68  Miss.  536. 

Separate   Valuation  Unnecessary.  —  If    Mex.  40. 
fcre   e.ction  is  bro jght  to  recover  several        New  York.  —  Niagara  Elevating  Co. 

r tides  and  the  plainiifit  fails  to  allege     v,  McNamara,  2  Hun(N.  Y.)4i6;  Dows 

x,YkSLX,  they  are  of  special  value  to  him,    v.  Rush,  28  Barb.  (N.  Y.)  157;  Dows  v. 
(lie  j  udgment  need  not  fix  the  separate    Greene,   32    Barb.   (N.    Y.J  490;    Sea- 
.v-alue  of  CAcb  article.     Byrne  c.  Lynn,     man  v.    Luce.   23   Barb.   (N. 
xS  Tex.  Civ.  App.  252. 

X.    Arkansas,  —  Gray    v^   Nations,    i 
rlc.  557;  Town  v.  Wilson,  8  Ark.  464; 
o^vark  v.  Lee,  14  Ark.  425. 
Oaiifornia,  —  Coghill   v.    Boring,   15 
C^al-   213;  Brown  V.Johnson,  45  Cal.  76. 
Ooioraiio,—W\\.z^tx  V.   Watkins,    11 

Colo.  548. 

J^riaware.  —  Williams  v.  Connoway, 
3    Houst.  (Del.)  63:  Taylor  v.  Richard- 
son«    4  Housi.   (Del.)    300;    Truitt   v. 
I5.evill,  4  Harr.  (Del.)  71. 

J^lerida, — Anderson    r.    Carlin,    24 

Tla.  19Q 


Nebraska.  —  Hooker  v.  Hammill,  7 
Neb.  831;  Search  v.  Miller,  o  Neb.  t6; 
Philleo  V.  McDonald,  27  Neb.  142; 
Scott  V,  Burrill,  44  Neb.  755. 

Nevada,  —  Lambert  v.  McFarland,  2 
Nev.  58. 

New  Mexico.  —  Ward  v.  Broad  we  11, 
I  N.  Mex.  75;  Garland  v.  Bartels,  2 
N.   Mex.   i;  Brannin  v,  Bremen,  2  N. 


Illinois  —  Butler  v,  Mehrling,  15  111.     (Tex.)  419. 


man  v.  Luce.  23  Barb.  (N.  Y.)  240; 
Rhoads  v.  Woods,  41  Barb.  (N.  Y.)  471; 
Weaver  v.  Darby,  42  Barb.  (N.  Y.)  411. 

Ohio,  —  Green  v\  Farrin,  11  Ohio  Cir. 
Ct.  294,  5  Ohio  Cit.  Dec.  181. 

Oklahoma,  —  Kuhlman  v,  Williams, 
I  Okla.  136;  Jackson  v.  Glaze,  3  Okia. 

143. 

Oregon,  —  Phipps  v,  Taylor,  15  Ore- 
gon 484. 

Pennsylvania,  —  Lewis  v,  Bonnert,  2 
Pa.  Dist.  698. 

Tennessee.  —  Nashville  Ins.,  etc.,  Co, 
V,  Alexander,  10  Humph.  (Tenn.)  378. 

TVjTrtj.  —  Hill   V.    M*Dermot,    Dall. 


4.88. 

Indiana,  —  Chissom  v.  Lamcool,  9 
Ind.  330;  Bales  v.  Scott,  26  Ind.  202; 
'Xhompson  v.   Eagleton,  33    Ind.  300; 

irrar  v.  Eash,  5  Ind.  App.  238. 

/ffCMi.  —  Haydeti     v,    Anderson,    17 


Utah.  —  Ryan,  etc..  Cattle  Co.  v. 
Slaughter,  6  Utah  278. 

Vermont,  —  Poor  v.  Woodburn,  25 
Vt.  234;  Starkey  v.  Waite,  69  Vt.  I93« 

Wisconsin,  —  Fitzpa trick  v.  Warren, 
I  Pin.  (Wis.)  541;  Douglass  v.  Garrett, 


Iowa  158;    Harrow  v.  Ryan,  31  Iowa     5  Wis.  85;  Everit  zr.  Walworth  County 


156. 

Kansas,  —  Garrett  v.  Wood,  3  Kan. 
231;  Higbee  v.  McMillan,  18  Kan.  133, 

Maryland,  —  Benesch  v,  Weil,  69  Md. 
476. 

Minnesota,  —  Oleson    v.    Newell,    12 


Banlc,  13  Wis.  419;  Beemis  v.  Wylie, 
19  Wis.  3i8;  Haas  I'.  Prescott,  3B  Wis. 
146. 

Komiaal  Bamagea  Only.  —  Where  the 
goods  have  been  replevied,  judgment 
for  plaintiff  in  replevin  will  be  for  aom* 
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include  interest  on  the  value  of  the  property  from  the  time  it  was 
taken  by  the  plaintiff.^ 

10.  DismissaX  Discontinuance,  and  Honsnit  —  Voluntary  Dismima.  — 

After  the  plaintiff  has  obtained  possession  of  the  property  under 
the  writ,  he  cannot  of  his  own  accord  dismiss  the  suit  without  the 

consent  of  the  defendant  and  a  return  of  the  property.* 

inal  damages    merely.       Williams  v,  plevin  has  l>een  quashed,  it  is  Dot  in 

Connotvay,  3  House.  (Del.)  63.  the  power  of  the  clerk  to  assess  dam- 

Judgmeat  for  More  than  Value.  —  The  ages  oo  the  penal  bond»  which  confesses 

judgment  may  be  for  more  than  the  a  judgment  for  the  penally,  and  issue 

value  alleged  in  the  complaint,  where  execution  therefor.     Lewis  v.  Bonnert, 

there  is  a  prayer  for  damages  for  the  2  Pa.  Dist.  698. 

detention  of  the  property,  if  the  judg-  Judgment  in  Favor  of  a  Pledgee,  where 
ment  is  within  the  ad  damnum  of  the  property  has  been  returned  to  the  de- 
writ.  The  value  of  the  property  is  only  fendant,  may  be  simply  for  damages  to 
one  predicate  of  the  recovery.  Coghill  the  amount  of  his  interest  and  not  for 
V,  Boring,  15  Cal.  213.  See  also  Brook  a  return.  Hass  v.  Prescott,  38  Wis. 
9.  Bayless,  6  Okla.  568.  146. 

Teohnioal  Error.  —  If  on  the  tnal  of  an  1.  Hurd  v,  Gallaher,   14   Iowa  394. 

action  of  replevin  it  appears  that  the  See  also  Garcia  v.  Gunn,  119  Cal.  315. 

property  has  been   hopelessly  lost,  or  8.  See    generally  article   Dismissal, 

has  been  destroyed,  so  that  a  judgment  Discontinuance,  and  Nonsuit,  vol.  6, 

for  its  delivery  would  be   unavailing,  p.  823;  and  see  the  following  cases: 

judgment  for  damages  alone,  without  District    of   Columbia, — Corbett    v, 

judgment  for  its  possession,  is  at  most  Pond,  10  App.  Cas.  (D.  C.)  17. 

a  technical  error,  for  which  the  judg-  Iowa,  —  Hall  v.  Smith,'  10  Iowa  45; 

ment  will  not  be  reversed.     Brown  v,  Crist  v.  Francis,  50  Iowa  257. 

Johnson,  45  Cal.  76.  Kansas,  —  McVey  v.  Burns,  14  Kan. 

Form   of    Justioe's    Judgment.  — The  291;  McKey  v.  Lauflin,  48  Kan.  581. 

form  of  a  judgment  of  a  justice  of  the  Michigan,  —  Casper  v,  Kent  Circuit 

peace  in  an  action  of  replevin,  when  Judge,    45    Mich.    251;    Saunders    v. 

for  the  defendant,   should   be  that  he  Closs,  (Mich.  1898)  75  N.  W.  Rep.  295. 

have  return  of  the  property  and  the  Missouri,  —  Rhoades  v.  McNulty,  52 

damages  found  by  the  jury  for  the  de-  Mo.  App.  30Z;  Collins  v.  Hough,  26  Mo. 

tention,  if  return  can  be  had,  and  if  re-  149;  Barghuff  v.  Heckwolf,  26  Mo.  511; 

turn  cannot  be  had  (hen  for  value  and  Ranney  v.  Thomas,  45  Mo.  iii. 

costs  in  either  case.     Garrett  v.  Wood,  Nebraska,  —  Ahlman   v,    Meyer,    19 

3  Kan.  231.  Neb.  63;   Wilcox  v.  Brown,   20  Neb. 

A  General  Judgment  Against  Husband  355;  Kinkaid  v,   Hiatt,   24  Neb.   562; 

and  Wife  for  damages  and  costs  in  a  re-  Garber  v.  Palmer,  47  Neb.  699:  Vose  v, 

plevin  suit  is  improper.     The  judgment  Muller,  48  Neb.  602:  Houck  v.  Linn, 

for  damages  and  costs  must  be  against  56  Neb.  743. 

husband  alone.  Stein  wender  v,  Outley,  New  Jersey,  —  Broderick  v.  Ames,  18 

5  Mo.  App.  589.  N.  J.  L.  297. 

Judgment  for  Bamagei  Only —iV^^raxia  New  Mexico,  —  Els  berg    v,   Frietze, 

Statute,  —  Under    the   Nebraska  Code  (N.  Mex.  1867)  43  Pac.  Rep.  690. 

Civ.  Pro..  §  193,  which  provides  that  New    York,  —  Rosenberg    v.    Flack, 

in   replevin,    when   the   property    has  (Supm.  Ct.  Gen.  T.)  10  N.   Y.   Supp. 

been  returned  for  want  of  the  under-  759,  57  Hun  (N.  Y.)  587;  Sheehan  k. 

taking  required   by    section    186,   the  Golden.  85  Hun  (N.  Y.)  462. 

action  may  proceed  as  one  for  damages  Washinpton.  —  Liebmann      v.     Mc- 

only,  the  action  then  becomes  in  sub-  Graw,  3  Wash.  520. 

stance  an  action  in  trover  for  the  value  Wisconsin.  —  Morris    v.     Baker,     5 

of  the  goods,  and  the  judgment  when  Wis.  389;  Hackett  v,  Bonnell,  16  Wis. 

in  favor  of  the  plaintiff  should  be  for  471. 

the  amount  of  damages  found  due  and  United  States.  —  Davison  v,  Gibson, 

not   for   the    return   of   the    property.  76  Fed.  Rep.  717. 

Philleo  r.  McDonald,  27  Neb.  142.  Under  the  Arkansaa  Statute  providing 

Assessment    of   Damages    by  Clerk.  —  that    dismissals    by  plaintiff  may  be 

When    the   writ  of  attachment  in   re-  without  prejudice,  where  an  action  of 
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Inquiry  into  Defendant's  Bight  of  Property.  —  If  the  original  action  has 
been  dismissed  or  discontinued  by  plaintiff  without  a  restoration 
of  the  property  to  the  defendant,  the  cause  will  be  retained  for 
the  purpose  of  inquiring  into  defendant's  rights  of  property  and 
possession.  Such  also  is  the  case  where  the  plaintiff  fails  to 
prosecute.* 

Konsnit.  —  In  replevin  as  in  other  actions  the  plaintiff  maybe 
nonsuited  for  sufficient  cause,  but  it  is  proper  for  the  defendant 
to  have  the  value  of  the  property  assessed  by  the  jury  in  the 
cause,  if  no  return  has  been  made.* 

Betnm  of  Property.  —  Where  a  party  who  obtains  possession  of  the 
property  thereafter  submits  to  a  nonsuit,  or  discontinues  or 
defaults,  according  to  the  weight  of  authority  a  judgment  should 
be  rendered  awarding  to  the  other  party  a  return  of  the  property 
or  its  value. ^ 

replevin  is  dismissed  by  plaintiff  and  sity  a  dismissal  as  to  all.     Morris  v. 

the  property  delivered  to  defendant,  Baker,  5  Wis.  389. 

the  dismissal  does  not  prejudice  plain-  1.  Hall  v.  Smith,  10  Iowa  45:    Crist 

tiff's  right  to  maintain  a    subsequent  v,    Francis,    50   Iowa  257;    McVey   v, 

action  for  the  same  chattels.     Martin  Burns,  14  Kan.  291;  Ahlmanc.  Meyer, 

V.  Hodge,  47  Ark.  378.  19  Neb.  63:  Garber  v.  Palmer,  47  Neb. 

Effect  of  Arbitratioii.  —  Arbitration  of  699;  Vose  v,  MuUer,  48  Neb.  602;  Gor- 

a  replevin  suit  operates  as  a  discontinu-  don   v,    Williamson,   20   N.  J.    L.   77; 

ance  and  not  as   a  nonsuit.     Perrigo  Elsberg  z/.  Frietze,  (N.   Mex.   1867)  43 

Gold  Min.,  etc.,  Co.  v.  Grimes,  2  Colo.  Pac.  Rep.  690. 

651.  2.  Gale  v.  Hoysradt,  7  Hill  (N.  Y.) 

Motion  Based    on    Affidavits.  —  It    is  179,   i   How.   Pr.  (N.  Y.)  19,72;  Van 

erroneous  to  dismiss  a  replevin  suit  on  Alstine  v.  Kittle,  18  Wend.  (N.  Y.)  524; 

motion  based   upon  affidavits,  on  the  Murphy  v.  Jenkins,  i  Den.  (N.  Y.)  669; 

ground   that  defendant  was  a  deputy  Singer  Mfg.  Co.  v.  Hackeit,  7  W.  N. 

sheriff  and  that  the  writ  was  directed  C.  (Pa.)  45;  Gaynor  v.  Blewitt,  69  Wis. 

to   the   sheriff  and  served  by  another  582. 

deputy,  that  the  writ  was  issued  with-  After  Jury  Is  Sworn.  —  The  court  will 

out  authority  of  law,  and  that  the  serv-  not  in   replevin  order  a   non  pros,    at 

ice   was  unlawful  and   irregular  and  the  motion  of  the  defendant,  after  the 

gave  the  court  no  jurisdiction;   such  jury  is   sworn.     Walker  v.  Hunter,  5 

questions  are  not  properly  triable  on  Cranch  (C.  C.)  462. 

affidavits,  but  should  in  some  way  be  In  Nebraska  the  court  should  in  no 

brought  to  trial  on  evidence  upon  an  case  grant  a  nonsuit;  but  in  case  of 

issue  of  fact.     Whether  they  are  triable  plaintiff's  failing  to  prove  his  cause  of 

under  the  general  issue  or  should  be  action,    the    court    should   retain   the 

made  the  subject  of  a  plea  in  abate-  cause  for  the  purpose  of  taking  proper 

ment,  ^M^/'^.     Jewell  z/.  Lamoreaux,  30  proofs  and  rendering  the  appropriate 

Mich.  155.  judgments.        Ahlman   v.    Meyer.    19 

Consent  in  Writing  —  Minnesota  Stat-  Neb.  63. 

ute.  —  In  replevin  where  the  property  8.  See    generally  article   Dismissal, 

is  taken  by  the  plaintiff  and  returned  to  Discontinuance  and  Nonsuit,  vol.  6, 

defendant  on  the  proper  bond,  plaintiff  p.  823;  and  see  the  following  cases: 

cannot  dismiss  by  a  notice  served  on  Arkansas,  —  Town     v.     Evans,      ri 

defendant's    attorneys,    even    though  Ark.  9. 

they  retain  such  notice,  as  Gen.  Stat.  California.  —  Kneebone      v.     Knee- 
Minn.   1866,  c.  66,  §  242,  subd.  2,   re-  bone,  83  Cal.  645. 

quires  a  consent  in  writing.     Williams  Connecticut,  —  Fleet  v.  Lockwood,  17 

V.  McGrade,  i8  Minn.  82.  Conn.  233. 

On  Kotion  of  One  of  Several  Befendants.  Illinois,  —  Fowler  v.  Richardson,  32 

—  A  dismissal  of  a  suit  on  motion  of  111.  App.  252. 

one  of  several  defendants  is  of  neces-  Iowa,  —  Funk  v,  Israel,  5  Iowa  438; 
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Wlien  Botnm  of  Property  Improper.  —  It  has  been  held,  however,  that 
the  judgment  should  not  require  a  return  of  the  property  where 

Chadvvick  v.  Miller,  6  Iowa  34;    Mar-    held  that  where  the  plaintiff  is  noticed 
shall  V,  Bunker,  40  Iowa  121.  for  trial  and  does  not  appear  the  regu- 

Kentucky.  —  Kerley   v.  Hume,  3  T.    lar  course  is  to  enter  a  nonsuit  **  and 


B.  Mon.  (Ky.)  i8i. 

Maine,  —  Hoeffner  v.  Stratton,  57 
Me.  360. 

Massachusetts,  —  Lowe  v,  Brigham,  3 
Allen  (Mass.)  429;  Stanley  v,  Neale,  98 
Mass.  343;  Barry  v.  O'Brien,  103 
Mass.  520. 

Michigan.  —  People  v,  Tripp,  15 
Mich.  518;    Forbes  v,  Washtenaw  Ctr- 


then  proceed  to  assess  the  damages  by 
means  of  the  jury  in  the  box  or  by  a 
writ  of  inquiry,  in  pursuance  of  the 
statute." 

Failure  to  File  Declaration,  —  A  judg- 
ment for  defendant  in  replevin  without 
a  declaration  is  irregular,  and  will  on 
motion  be  set  aside,  even  at  a  subse- 
quent   term.       Ringgold    v.    Elliot,   3 


cuit  Judge,  23  Mich.  497;    Humphrey  Cranch  (C.  C.)  4^2. 

V,  Bayn,  45  Mich.  565;    Soper  v.  Haw-  Pennsylvania,  —  A  judgment  of   non 

kins,  56  Mich.  527.  pros,    may    be    entered    in     Luzerne 

Missouri.  —  Smith    v.    Winston,    10  County,   under  the  rule  of  court,  for 

Mo.   299;    Berghoff   v.    Heck  wolf,    26  want  of  a  declaration.     Tufts  v.  Cole, 

Mo.    511;     Munley  v.    King,   40    Mo.  4  Kulp  (Pa.)  243. 


App.  531. 

Montana,  —  Dahler  v.  Steele,  I  Mont. 
206. 

Nebraska.  —  Miller  v.  Daly,  55  Neb. 

771. 

North  Carolina.  —  Pannell  v.  Hamp- 
ton, 10  I  red.  L.  (N.  Car.)  463. 

Ore!fon.  ^Capital  Lumbering  Co.  v. 
Hall,  10  Oregon  202. 

Rhode  Island,  —  Wright  v.  Card,  16 
R.  I.  719. 

South  Carolina,  —  See  Younger  v, 
Massey,  41  S.  Car.  50. 

Vermont,  —  CoUamer  v.  Page,  35  Vt. 


Where  the  Answer  Is  Stricken  from  the 
files  and  no  other  answer  is  filed,  judg- 
ment by  default  should  be  entered 
against  the  defendant  and  an  inqae«t 
of  damages  taken.  Jetton  v.  Smead,  29 
Ark.  372. 

Bismisial  for  Inini&cienoy  of  Bond  — 
Kansas.  —  It  is  error  to  dismiss  an  ac- 
tion of  replevin  and  render  judgment 
against  a  plaintiff  who  cannot  give  ad- 
ditional security,  where  his  bond  is 
deemed  insufficient,  since  he  is  entitled 
still  to  a  trial  of  the  issues  irrespective 
of    the    possession    of     the    property. 


387;  Thurber  v,  Richmond,  46  Vt.  395;     Varner  v.  Bowling,  54  Kan.  380. 


Farnham  v.  Chapman,  60  Vt.  338. 

IVashington,  —  Liebmann  v.  McGraw, 
3  Wash.  520. 

Wisconsin,  — Graves  v.  Sittig,  5  Wis. 
219;  Morris  v.  Bakef,  5  Wis.  389; 
Booth  V.  Ableman,  16  Wis.  460,  18 
Wis.  495:  Timp  V.  Dockham,  32  Wis. 
146;  Fuo^ina  V.  Brownlie,  65  Wis.  628; 
Gavnor  v.  Blewict,  69  Wis.  582. 

Wyoming,  —  Bath  v.  Ingersoll,  I 
Wyo.  280. 

Contra.  —  Mcllvaine  v.  Holland,  5 
Hirr.  (Del.)  226;  Wiseman  v.  Lynn,  39 
III  i.  250;  Hulman  v.  Benighof,  125  Ind. 
481;  Rosenberg  v.  Flack,  57  Hun  (N. 
Y.)  587,  10  N.  V.  Supp.  759;  Oppen- 
h;fim  7/.  Lewis,  20  N.  Y.  App.  Div.  332; 
Lapp  V.  Ritter,  88  Fed.  Rep.  108. 

In  Pennsylvania  a  judgment  cannot 
be  entered  in  replevin  for  want  of  an 
appearance.  Ogilbe  v.  Bennett,  2 
Mont?.  Co.  Rep.  (Pa.)  89;  Crofut  v. 
Chichester,  3  Phila.  (Pa.)  457,  16  Leg. 
Int.  (Pa.)  308. 

Want  of  Proseontlon.  —  In  Harwood 
V,  Smethurst,  30  N.  J.  L.  230,  it  was 


Massachusetts.  —  After  dismissal  of 
the  action  for  want  of  a  sufficient  bond, 
a  judge  has  power  to  order  a  judgment 
for  return,  although  no  answer  has 
been  filed.  Lowe  v.  Brigham,  3  Allen 
(Mass.)  429. 

Rhode  Island  Statute.  —  Under  Pub. 
Stat.,  c.  235,  §  5,  providing  that  when- 
ever any  plaintiff  in  replevin  shall 
neglect  to  enter  and  prosecute  the 
suit,  defendant  on  complaint,  shall 
have  judgment,  it  has  been  held  that 
where  plaintiff  enters  and  prosecutes 
the  suit,  no  formal  or  written  com- 
plaint is  necessary  to  authorize  judg- 
ment for  defendant.  Wright  v.  Card, 
16  R.  I.  719. 

Upon  the  Abatement  of  the  Action  in 
Vermont  there  is  Judgment  for  a  return 
merely.  Such  judgment  is  only  a  de- 
cision that  the  property  has  been 
irregularly  taken,  and  that  the  posses- 
sion shall  be  restored,  leaving  matters 
in  statu  quo^  with  the  question  of  title 
undecided.  CoUamer  v.  Page,  35  Vt. 
387. 
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the  action  is  dismissed  for  want  of  jurisdiction,*  or  where  the 
plaintiff  is  nonsuited  on  the  ground  that  the  property  never  was 
in  the  defendant's  possession.* 

11.  Execution.  —  The  usual  writ  of  execution  in  an  action  of 
replevin  is  the  writ  de  retorno  habendo,^  It  should  direct  the 
officer  to  return  the  property  and  make  the  damages,  and,  in  case 
he  shall  not  be  able  to  find  the  property,  to  make  the  amount  of 
the  value  as  found. ^ 

Impaneling  Kew  Jory.— In  ^f.r^<mjii»  Betnrn  Impoiaible.  —  Of  course  no 
it  has  been  held  under  a  territorial  return  can  be  made  to  the  defendant 
statute  making  the  proceedings  on  a  of  property  whereof  the  plaintiff  never 
nonsuit  in  replevin  the  same  as  where  obtained  possession  under  the  writ, 
there  is  a  judgment  for  the  defendant  Prentiss  v.  Moore,  3  III.  App.  539; 
on  demurrer,  that  where  the  defendant  Paxton  v.  Schick,  3  111.  App.  542. 
has  obtained  a  nonsuit,  he  may  im-  Where  the  Property  Has  Been  EedeUv- 
panel  a  new  jury  in  the  same  cause  ered  to  the  defendant  upon  his  giving 
and  have  his  damages  assessed.  Bath  bond,  no  judgment  in  his  favor  for  a 
V.  Ingersoll,  i  Wyo.  280.  See  also  return  is  necessary  to  entitle  him  to  re- 
Hill  V.  Bloomer,  I  Pin.  (Wis.)  463.  tain  possession  of  the  property,  where 

Disclaimer     of      Possession.  —  Where  the  action  has  been  discontinued  by  the 

plaintiff,   after  getting    possession    of  plaintiff.     Hackett  v.  Bonnell,  16  Wis. 

the  property  under  the  statute,  submits  47T. 

to  nonsuit,  a  return  of  property  and  Ho   Judgment  for  Betnrn  of  Property 

damages  may  be  adjudged,  though  the  Beetored.  —  W^here  it    appears   by   the 

defendant  by  answer  disclaimed  both  officer's  return  in  replevin  that  he  has 

property    and     right    of    possession,  restored  the  property  replevied,  it  is 

Timp  «/.  Dockham,  32  Wis.  146.  error  not  to  be  cured  by  remitiiturof 

Jnogment  of  Bismissal   Hot    Final. —  the  damages,  to  render  a  judgment  r^- 

Ordinarily  a   judgment    dismissing  a  torno  habendo.     Harrod  v.  Hill,  2  Dana 

suit  is  a  final  judgment,  but  an  action  (Ky.)  165. 

of  replevin  is  an  extraordinary  remedy,  3.  Black.   Com.   150-413;    Bailey   v. 

and  in  such  action  a  judgment  dismiss-  Ralph,  4  Ark.  591;    Harris  v.  McCas- 

ing  the  suit  is  not  final,  and  error  can-  land,  29  111.  App.  430;  Fowler  v.  Rich- 

not  be  assigned  thereon  till  after  final  ardson,  32  III.  ^pp.  252;    Hackett  v, 

judgment.     Branch  v.  Branch,  5  Fla.  Jones,  34  111.  App.   562;    Suppiger  v. 

447.  Gruaz,  137  111.  216;    State  v.  Carrick, 

Judgment  on  Demurrer  for   Want   of  70  Md.  586.    And  see  generally  articles 

Jorisdiotion  Final.  —  A  judgment  of  the  Executions  Against  Property,  vol.  8, 

circuit  court  on  demurrer,  vacating  and  p.  303;  Executions  Against  the  Body 

quashing  a  writ  of  replevin  for  want  and  Arrest  in  Civil  Cases,  vol.  8,  p. 

of    jurisdiction,   is  a  final  judgment.  584. 

Exp,  Baltimore,    etc.,    R.    Co.,    108  The  Term  De  Betomo  Habendo  has  also 

U.  S.  566.  been  applied  to  the  judgment  for  a  re- 

Offloer  Hot  Entitled  to  a  Betnrn.  —  An  turn  of  the  property  in  an  action  of  re- 
action of  replevin  was  brought  to  re-  plevin.  Phillips  v.  Hyde,  i  Dall.  (Pa.) 
cover  from  an  officer  property  attached  439;  Harris  v.  McCasland,  29  111.  App. 
by  him,  and  no  answer  was  filed,  and  430. 

the  attachment  creditors  were  made  Execution    Directed    to    Whom.  —  In 

parties  defendant;  afterwards  the  com-  Michigan  it  has  been  held  that  the  writ 

plaint  was  dismissed  as  to  them,  but  of  return  cannot  run  to  the  sheriff  of 

they  were  not  entitled  to  have  a  judg-  any  county  other  than  that  in  which 

ment  rendered   directing  a  return  of  the  judgment  was  rendered.     Rathbun 

the  property  to  the  officer.     Oppenheim  v.  Ranney,  14  Mich.  382. 

V,  Lewis,  20  N.  Y.  App.  Div.  332.  4.  Bales  v,  Scott,  26  Ind.  202;   Gar- 

1.  Gray    v.    Dean,    136   Mass.   128;  reit  v.  Wood,  3  Kan.  231;  State  v.  Car- 

Burdett  v.    Doty,   38   Fed.    Rep.   491.  rick,  70  Md.  586. 

Contra^  Booth  v,  Ablcman,  16  Wis.  460,  Fieri  Facias.  —  In  Pennsylvania  a  fieri 

sS  Wis.  495.  facias  in  one  jurisdiction  is  considered 

8.  Gallagher  v.  Bishop,  15  Wis.  276;  the  proper  writ  of  execution   upon  a 

Gldday  v.  Wltherspoon,  35  Mich.  368.  judgment  in  avowry  for  the  defendant, 
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SatUfiMtion  of  Jndgmait. 


12.  SatisfetctiozL  of  Judgment.  —  Where  judgment  is  in  the  alterna- 
tive, the  party  against  whom  it  is  rendered  makes  a  sufficient  com- 
pliance with  it  by  tendering  the  property  in  controversy  in 
satisfaction  thereof,  or  by  paying  the  money  value  when  it  is  out 
of  his  power  to  deliver  the  property.* 


entered  upon  a  verdict  finding  the  rent 
in  arrear  and  the  value  of  the  goods. 
Klein  v,  McGeogh,  I2  W.  N.  C.  (Pa.) 
128. 

The  plaintiff  may,  after  a  recovery, 
seize  and  sell  the  property  under  a 
fi.  fa.,  without  affecting  his  right  to 
proceed  on  the  replevin  bond;  but  the 


V.  Bowker,    11  Mich.  204;    Tomlin  v, 
Fisher,  27  Mich.  524. 

Order  of  Sale  of  Property  Should  Kot  Be 
Made. —  A  sale  of  mortgaged  property 
recovered  by  a  mortgagee  in  an  action 
of  replevin  should  not  be  ordered,  the 
proceeding  being  merely  to  recover 
possession  and  not  to  foreclose.    Marks 


defendant  is  entitled  to  a  credit  for  the  v.  McGehee,  35  Ark.  217. 

proceeds  of  the  sale.     Shell  v.  Hum-  Setting  Aside  Ezeontion.  —  Where  in 

mel,  I  Pearson  (Pa.)  19.  replevin   the  property  is  delivered  to 

Ezecntioiis  on  JosticeB'  Judgments. —  the  plaintiff  and  the  defendant  re- 
While  executions  on  justices'  judg-  covers  judgment  for  its  return,  or,  if  a 
ments  may  issue,  yet  an  appeal  avoids  return  cannot  be  had,  for  its  value, 
them.     Tomlin  z/.  Fisher,  27  Mich.  524.  and    issues    execution    thereon,   such 

Execution  for  Bamagei  Awarded  on  Dii-  execution  should  not  be  recalled  and 

missal.  —  Where  damages  are  assessed  set  aside  on  motion  of  the  plaintiff,  and 

on  dismissal  of  the  action,  an  execu-  the  judgment  be  declared  satisfied,  ex- 

tion   may    issue.      Shepard  v.   Butter-  cept  upon  satisfactory  proof  that  it  had 

field,  41  111.  76.  been  satisfied  by  the  return  of  all  the 

Execution  for  Value  of  Unfound   For-  prcperty,  or  an  offer  to  return  the  same 

tioni  of  Property. —  Where  a  judgment  made  to  the  defendant  personally  and 

is  rendered  in  favor  of  the  plaintiff  for  kept  good.     Irvin   v.  Smith,  66   Wis. 

the  return  of  the  property,  or  for  its  113. 

value  in  case  a  delivery  cannot  be  had,  1.  De  Thomas  v,  Witherby,  61  Cal. 
and  the  sheriff  returns  such  part  only  92;  Thompson  v.  Laughlin,  91  Cal.  313; 
of  the  property  as  he  is  able  to  find,  an  Frey  v,  Drahos,  10  Neb.  594;  Reavis  v. 
execution  for  the  value  of  the  property  Horner,  11  Neb.  479;  White  v.  Wood- 
not  returned  may  be  enforced  against  ruff,  25  Neb.  797;  Manker  v.  Sine,  47 
the   defendant.     Black    v.    Black,    74  Neb.   736;    Eickhoff  v,   Eikenbary,  52 


Cal.  520. 

Execution  Against  Plaintiif.  —  Where 
a  judgment  in  an  action  of  replevin 
has  been  rendered  against  the  plaintiff. 


Neb.  332;  Carson  v.  Applegarth,  6  Nev. 
187;  Kingsley  v.  Sauer,  (County  Ct.) 
17  Misc.  (N.  Y.)  544;  Davis  v.  Cal- 
houn, 41  Tex.  554;  Jackson  v.  Nelson, 


who  has  the  possession  of  the  property,     (Tex.  Civ.  App.   1897)  39  S.  W.  Rep. 
it  becomes  his  affirmative  duty  to  re-    315. 


turn  the  property.  On  his  failure  to  do 
so  the  usual  execution  to  enforce  the 
alternative  judgment  may  issue  at  the 
instance  of  the  defendant,  but  such 
execution   need   not   itself   be    in    the 


Kust  Return  the  Identloal  Property.  — 
No  property  need  be  accepted  in  satis- 
faction of  a  judgment  for  a  return,  ex- 
cept the  ideniial  properly  taken  under 
the  replevin  writ.     Irvin  v.  Smith,  68 


alternative.     Eickhoff  v.  Eikenbary,  52    Wis.  227;    Eickhoff  v.    Eikenbary,  52 


Neb.  332. 

Proceedings  for  Contempt.  —  Where  the 
jury  has  not  assessed  any  damages, 
or  found  the  value  of  the  property,  a 
judgment   for   the    plaintiff   can   only 


Neb.  332. 

SatiBfootion  Pro  Tanto.  —  The  judg- 
ment in  an  action  of  replevin  should 
permit  of  a  return  of  a  part  of  the 
property  in  satisfaction /r<7  tanto^  where 


be  enforced  by  execution,  and  not  by  the  property  can  be  severed.     Jackson 

punishment  for  contempt.     Hammond  v.  Nelson,  (Tex.  Civ.  App.  1897)  39  S. 

V.  Morgan,  loi   N.  Y.  179,  3  How.  Pr.  W.  Rep.  315. 

N.  S.  (N.  Y.)  438.  But  where  the  judgment  is  for  a  cer- 

EzecutionB    Against    the    Body.  —  In  tain  quantity  of  hay,  or  a  certain  sum 

Michigan    an    execution    against    the  on  failure  to  return  property,  plaintiff 

body    cannot   be   issued   by  a  circuit  cannot  be  forced  to  take  a  part  of  the 

court  on  a  judgment  in  replevin.  Fuller  ha>  and  the  balance  in  money.     Kings* 
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Effeet  of  SatiifMtioii  In  Money.  —  Where  a  money  judgment  for  the 
value  of  property  is  paid,  it  vests  the  title  to  the  property  in  the 
party  against  whom  the  judgment  was  rendered.* 

XVL  Costs  —  Seoority  for  costs.  —  Where  the  usual  bond  is  given 
in  an  action  of  replevin,  the  security  for  costs  is  in  such  bond,  so 
that  no  recognizance  need  be  entered  upon  the  writ.* 

Taxation  of  Coots.  —  In  awarding  costs  in  an  action  of  replevin  the 
general  rule  is  that  they  follow  the  judgment  and  are  given  to 
the  prevailing  party.' 

ley  V.  Sauer,  (County  Ct.)  17  Misc.  (N.  California,  —  Edgar  v.  Gray,  5  Cal. 

Y.)  544.  267;.Rohr   v.    McCaig,    33    Cal.   309; 

Sufficient    Tender.  —  When     plaintiff  Wheatland  Mill  Co.  z'.  Pirrie,  89  Cal. 

paid   the  costs  and  damages  awarded  459;    Meads  v,  Lasar,  92  Cal.   221,  93 

against  him  in  an  action  of  replevin  Cal.  530. 

and  then  made  to  defendant  a  tender  Colorado,  —  Clark  v,  Dreyer,  9  Colo, 

of  the  property,  this  was  held  to  be  a  App.  453. 

sufficient  discharge  of  the  judgment  in  Delaware.  —  Mcllvaine  v,  Holland,  5 

the  alternative.     Manker  v,  bine,  47  Harr.  (Del.)  226. 

Neb.  736.  Florida,  —  McGriff  v,  Ried,  37  Fla. 

1.  Marix  v.  Franke,  9  Kan.  132.  See  51;  Webster  v,  Brunswick-Balke-Cal- 
also  Hunt  v,  Bennett,  4  Greene  (Iowa)  lender  Co.,  37  Fla.  433. 

512.  Illinois.  —  Farwell    v.    Hanchett,    19 

2.  Larson  v.  Laird,  36  111.  App.  402;  111.  App.  620;  Butler  v.  Mehiling,  15 
Phillips  V.  Cooper,  59  Miss.  17;  Moore     III.  488;  Lill  v.  Stookey,  72  111.  495. 

V.    Herron,    17   Neb.    697;   Tibbies   v,  Indiana.  —  Chissom    v.    Lamcool,   9 

O'Connor,  28  Barb.  (N.  Y.)  538;  Leigh-  Ind.  530;  Polk  v,  Nickens,  63  Ind.  439. 

ton  V.  Brown,  98  Mass.  5T5;  Dunshee  Iowa.  —  Harvey    v.    Pinkerton,    loi 

V.  Stearns,  i   Aik.  (Vt.)  149;    Stoddard  Iowa  246. 

V.  Gilman,  22  Vt.  568.     See  Brabon  v,  Kansas,  —  Garrett  v.  Wood,  3  Kan. 

Pierce,  34  Mich.  39;  Monroe  ».  Heintz-  231;    Furrow  v.  Chapin,  13  Kan.  107; 

man,  46  Mich.  12;  Carlon  v.  Dixon,  14  Smith  v.  Woodleaf,  21  Kan.  717;  Sims 

Oregon   293;    Jordan    r.    La   Vine,    15  v.   Mead,    29    Kan.    124;    Cowling   v, 

Oregon  329.     Contra^  Brock  v,  Bolton,  Greenleaf,  32  Kan.  392;  Armel  v.  Lay- 

37  S.  Car.  40.  ton,  33  Kan.  41. 

Liability  of  Surety.  —  The  sureties  on  Kentucky,  —  Asbell   v,  Tipton,  i   B. 

such   replevin   bond   are  jointly  with  Mon.  (Ky.)  300. 

their  principal  liable  for  the  costs  and  Maine,—  Harding  v.  Harris.  2  Me. 

the  judgment  runs  against  them  all.  162;     Ridlon    v,    Emery,   6   Me.   261; 

Morrill  v.  Daniel,  47  Ark.  316;  Billups  Brewer  v,  Curtis,  12  Me.  51 ;  Dodge  v, 

V.  Freeman,  (Ariz.   1898)  52  Pac.  Rep.  Reed,  40  Me.  331 ;  Lewis  v.  Warren.  49 

367;  Rhodes  v.  Burkart,  28  S.  Car.  154;  Me.  322;  Washington  Ice  Co.  v.  Web- 

McLeod   Artesian   Well  Co.  v.  Craig,  ster,  62  Me.  341.  68  Me.  449. 

(Tex.   Civ.   App.   1897)  43  S.  W.   Rep.  Massachusetts.  —  Davis  v,  Hastings, 

934.  8  Cush.  (Mass.)  313. 

IQaeiMippi  Statute.  —  Under  Code  of  Michigan.  —  Merrill    v.    BuUer,    18 

1871,  c.  16,  sureties  upon  the  bond   of  Mich.    294;     Hinchman    v.    Doak,   48 

an  unsuccessful  defendant  in  replevin,  Mich.  168;  Caldwell  v.  Bowen,  80  Mich, 

who  retains  the  property,  are  subject  382;  Kirby  Carpenter  Co.  t^.  Trombley, 

to  costs,  and  it  appears  that  his  surren-  loi  Mich.  447.     See  Byrnes  v.  Palmer, 

der  thereof  does  not  affect  their  liabil-  113  Mich.  17. 

ity.     Phillips  v.  Cooper,  59  Miss.  17.  Minnesota.  —  Oleson    v.   Newell,    la 

8.  See  generally  article  Costs,  vol.  5.  Minn.    186;    Coit  v,  Waples,  i  Minn, 

p.  100;  and  for  the  application  of  gen-  134. 

eral   rules   to  actions  of  replevin  the  ^ijjiJrtVyi.  —  Dearing    v.    Ford,    13 

following  cases:  Smed.  &  M.  (Miss.)  269. 

Aritona.  —  Billups  v.  Freeman,  (Ariz.  Missouri.  —  Stein  wender   v.  Outlcy 

1898)  52  Pac.  Rep.  367.  5  Mo.  App.  589;    Ingals  v.  Ferguson, 

Arkansas.  —  Rowark  v.  Lee,  14  Ark.  59  Mo.  App.  299. 

425;  Morrill  r.  Daniel,  47  Ark.  316.  Nebraska.  ^TWA^n    v,    Stilson,    49 
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IxpmuM  M  Cotti.  —  The  expenses  of  taking  and  removing  the 

Neb.  382;  Rodgers  v  Graham,  36  Neb.  Vallnre  of  Jury  to  Find  Talao.  —  lo 

730:     Scott    V.    Burrill,   44  Neb.    755;  C/z/t/^rni^y  a  defendani  in  replevin  who 

Hooker     v,    Hammill,    7     Neb.    231;  recovers  judgment  is  entitled   to  his 

Search  v.  Miller,  9  Neb.  26.  costs  although  the  jury  fails  to  find 

Nevada,  —  Lambert  v,  McFarUnd,  3  that  the  value  of  the  property  is  such 

Nev.  58.  as  to  give  the  court  jurisdiction  where 

New  Jersey,  —  Chambers  v.  Hunt,  so  the  plaintiff's  complaint  slates  its  value 

N.  J.  L.  109.  at    a    sum    exceeding    that    amount* 

New  Mexico,  —  Ward  v,  Broadwell,  Edgar  v.  Gray,  5  Cal.  267. 

I  N.  Mex.  75;  Bannin  v,  Bremen,  2  N.  In    New    York    a    recovery    by  the 

Mex.  40.  plaintiff  in  replevin  of  nominal  dam- 

New  York.  —  Rogers  v.  Arnold,  12  ages  does  not  carry  costs,  unless  the 
Wend.  (N.  Y.)  31;  Hawley  v,  Gi-een,  value  be  assessed  by  the  jury.  Haw- 
18  Wend.  (N.  Y.)  654;  Johnson  v,  Fel-  ley  v.  Green,  18  Wend.  (N.  Y.)  654. 
lows,  6  Hill  (N.  Y.)  353;  Minks  v,  Jadgment  Ust  H^vsL^BJil^  Property 
Wolf,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr.  Not  Returned,  —  Where  it  is  found  that 
(N.  Y.)  238;  Vowles  V.  Murray,  (Brook-  the  plaintiff  is  not  entitled  to  the  pos- 
lyn  City  Ct.  Gen.  T.)  50  How.  Pr.  (N.  session  of  the  property,  and  it  has 
Y.)  159;  Hoag  V,  Moss,  (Marine  Ct.  been  taken  from  the  defendant  under 
Spec.  T.)  I  City  Ct.  (N.  Y.)  174;  Davis  an  order  of  delivery,  the  failure  of  the 
V,  Newcomb,  i  Den.  (N.  Y.)  661;  Wil-  defendant  (o  claim  a  return  of  the  prop- 
kins  V.  Williams,  (Supm.  Ct.  Gen.  T.)  erty  replevied,  and  have  judgment  for 
15  Civ.  Pro.  (N.  Y.)  168;  Claflin  v,  its  return,  does  not  bar  him  from  his 
Davidson,  53  N.  Y.  Super.  Ct.  122,  8  right  to  a  judgment  for  costs.  Cow- 
Civ.  Pro.  (N.  Y.)  46;  Lock  wood  v.  ling  v,  Greenleaf,  32  Kan.  392. 
Waldorf,  91  Hun  (N.  Y.)  281;  Herman  No  Unlawful  Detainer.  —  Where  a  de- 
V.  Girvin,  8  N.  Y.  App.  Div.  418;  fendant  in  replevin  sets  up  no  right  or 
Rapid  Safety  Filter  Co.  v,  Wyckoff,  (N.  claim  to  the  property,  but  denies  hav- 
Y.  City  Ct.  Gen.  T.)  19  Misc.  (N.  Y.)  ing  it  in  possession  when  the  writ  was 
351,  20  Misc.  (N.  Y.)  429;  Young  v.  At-  issued  and  served,  and  defends  on  that 
wood,  5  Huo  (N.  Y.)  234;  Kilburn  v,  ground,  and  has  verdict  in  his  favor 
Lowe,  37  Hun  (N.  Y.)  237;  Mertens  v,  that  he  did  not  unlawfully  detain,  etc., 
Fiizwater,  53  Hun  (N.  Y.)  597;  Newell  he  has  no  claim  to  a  judgment  for  the 
Universal  Mill  Co.  v,  Muxlow,  115  N.  return  of  the  property  or  for  its  value, 
Y.  170.  and  is  entitled  to  a  judgment  for  costs 

North  Carolina,  —  Horton  v.  Home,  only.     Hinchman   v.   Doak,  48   Mich. 

99  N.  C%r.  219.  168. 

Ohio,  —  Rowan  v.  Tohnson,  2  West.  Amoimt  of  Flaintiflrs   BoooTory.  —  In 

L.  Month.  155,  2  Ohio  Dec.  (Reprint)  Oregon  costs  are  allowed,  ot  course,  to 

254.  the   plaintiff  upon  a  judgment  in  his 

Oklahoma,  —  Kuhlman  v,  Williams,  favor,  but  if  in  such  action  he  recover 

I  Okla.  136.  property,  or  the  value  as  established 

OrefTon.  —  Phlpps  v,  Taylor,  15  Ore-  on  the  trial,  and  damages  for  deten- 

gon  484.  lion,  in  all  less  than  fifty  dollars,  he 

Pennsylvania,  —  Shoemaker  v.  Shoe-  shall  recover  no   more  costs  and  dis- 

maker,  7  Kulp  (Pa.)  528.  bursements  than  the  sum  of  such  value 

Tennessee,  —  Parham     v,     Riley,    4  and  damages.     Phipps   v,  Taylor,  15 

Coldw.  (Tenn.)  5.  Oregon  484. 

Texas.  —  Hill    v,    M'Dermot,    Dall.  Costs  of  Writ  Do  Betomo  Habondo. — 

(Tex.)  419:  Avery  v.  Avery,  12  Tex.  54.  The  costs  of  the  writ  de  retorno  habendo 

Utah,  —  Ryan,    etc..    Cattle  Co.   v,  are  no  part  of  the  costs  to  be  recovered 

Slaughter,  6  Utah  278.  with  the  judgment.     Langdoc  v,  Park- 

Vermont.  —  Holden  v.  Torrey,  31  Vt.  inson,  2  111.  App.  136. 

690;  Starkey  v,  Waite,  69  Vt.  193.  Where  Plaintiff  Aoquiroo  Bight  Aftor 

Wisconsin, —  Hill  v.  Bloomer,  i  Pin.  Aotion  Brought.  —  In  an  action  of  re- 
(Wis.)  463;  Everit  z*.  Walworth  County  plevin  where  the  plaintiff  took  the 
Bank,  13  Wis.  419;  McCutchin  v,  property  at  the  commencement  of  the 
Piatt,  22  Wis.  561;  Lanyoo  v.  Wood-  action  and  the  defendant  prayed  are- 
ward,  65  Wis.  543;  Clark  v,  Lamor-  turn  of  it,  and  the  defendant  was  en- 
eaux,  70  Wis.  508.  titled  to  the  property  at  the  commence- 
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property  by  the  sheriff  constitute  a  part  of  the  disbursements  in 
the  action  and  should  be  added  to  the  costs.  ^ 

Attorney's  Fom.  —  Neither  the  fees  of  the  attorney  of  the  success- 
ful party  in  replevin,  nor  his  expenses  incident  to  the  action,  are 
recoverable  at  the  cost  of  the  losing  party.* 

DiTidon  of  Costs.  —  Where  the  judgment  is  apportioned  and  the 
property  divided  between  the  parties,  each  party  will  be  required 
to  pay  his  own  costs.* 

Costs  on  Dismissal.  —  Where  for  lack  of  jurisdiction  or  failure  to 

ment  of  the  action,  but  his  right  had  8.  Connecticut.  —  Seeley  v,  GwiUim, 

ceased  and  vested  in   plaintiff  before  40  Conn.  iii. 

trial,     the     judgment     should     have  Indiana.  —  Chinn      v,      Russell,     2 

awarded  costs  to   defendant.     O'Con-  Blackf.  (Ind.)  171. 

nor  V,  Blake,  29  Cal.  312;  Wheeler  v.  -      fCansas,  —  Dresher    v.     Corson,    23 

Train,  4  Pick.  (Mass.)  168.     See  also  Kan.  313;  Friend  v.   Green,  43   Kan. 

Doane  v.  Lock  wood,  115  111.  490;  Bar-  167. 

ney  v.  Brannan,  51  Conn.  17J,;  Martin  Maine.  —  McLarren  v.  Thompson,  40 

V.  Bayley,  i  Allen  (Mass.)  381:  Ingra-  Me.  284. 

ham  V.  Marti  a,  15  Me.  373,  Massachusetts.  —  Powell  v.  Hinsdale, 

1.  Young  V.  At  wood,  5  Hun  (N.  Y.)  5   Mass.   343;    Arnold  v.   Brackett,   5 

234.       See    Alexander    v.   Thomas,    i  Mass.  344,  note. 

Cranch  (C.  C.)  92.  New  Hampshire.  —  Brown  v.  Smith, 

Sestoration  of  Building  BemoTod  firom  i  N.  H.  36. 

Land.  —  Where   a    building    has   been  New  Jersey.  —  Field  v.  Post,  38  N,  J. 

wrongfully  removed  by  the  defendant  L.  346. 

from  the  land  of  the  plaintiff,  the  writ  New    York.  —  Seymour    v.  Billings, 

does  not  authorize  the  officer  to  restore  12  Wend.  (N.  Y.)  285;  Wright  v.  Wil- 

to  its  original   place,   and   hence   ex-  liams,  2  Wend.  (N.  Y.)  632;  Small  r. 

penses  so  incurred  are  not  recoverable  Bixley,  18  Wend.  (N.  Y.)  514;  Rogers 

as  proper  costs.     Byrnes   v.   Palmer,  v.  Arnold,  12  Wend.  (N.  Y.)  288,  note 

113  Mich.  17.  <»,  31;   Johnson  v.  Fellows,  6  Hill(N. 

Premium  Paid  for  Boplevtn  Bond.  —  A  Y.)  353;   Hull  v.  Halsted,  (Supm.  Ct. 

plaintiff  in  replevin  cannot  upon  final  Spec.   T.)   i   How.   Pr.   (N.    Y.)    174; 

recovery  tax  as  a  disbursement  a  sum  Porter  v.  Willet,  (N.  Y.  Super.  Ct.)  14 

paid  to  a  surety  company  for  furnish-  Abb.    Pr.   (N.   Y.)  319;    Summers  v. 

ing  the   undertaking  upon  which   the  Jarvis,  (Supm.  Ct.)  14  Abb.  Pr.  (N.  Y.) 

goods  were  seized.     Bick  v.  Reese,  52  322,  note. 

Hun  (N.  Y.)  125.  Ohio,  —  Clark  v.  Keith,  9  Ohio  72. 

Ko  Witness  Fees  for  the  Owner. — Where  Vermont.  —  Poor  v,  Woodbum,  25 

a  defendant  in  repleirin  pleads  property  Vt.  234. 

in  another,  the  latter  is  not  entitled  to  Wisconsin,  —  Lanyon  v.  Woodward, 

costs  as  a  witness  on  the  trial.     Mc-  65  Wis.  543. 

Do  well  V.  Windle,  2  Chest.  Co.  Rep.  Amounts  to  an  Oibet.  —  Where  in  an 

(Pa.)  479.  action  of  replevin  each  party  is  found 

8.  Carroway  v.  Wallace,  (Miss.  1895)  to  be  entitled  to  part  of  the  property, 

17  So.   Rep.  930;  Trimble  v.  Keer,  56  but  no  costs  are  awarded  to  either,  the 

Mo.  App.  683;  Wright  v.  Broome,  67  judgment  will  not  be  disturbed  if  the 

Mo.  App.  32;  Ryan,  etc..  Cattle  Co.  v.  court  is  unable  to  say  that  either  party 

Slaughter,   6  Utah  278.     See  Consoli-  is  prejudiced  thereby,  such  failure  to 

dated  Tank   Line  Co.   v    Bronson,  2  award  costs  being   virtually  an  offset 

Ind.  App.  I ;  Jones  v.  Findley,  84  Ga.  52.  of  the  costs  of  one  party  against  those 

Bole  in  Illinois.  —  Reasonable  altor-  of  another.     Lanyon  v.  Woodward,  65 

ney's  fees  expended   by  a  successful  Wis.  543. 

defendant  in  a  replevin  suit  may  be  Apportioned  Aoeording  to  Equity. — 
subsequently  recovered  in  an  action  of  Where  the  verdict  in  an  action  of  re- 
debt  on  the  replevin  bond.  Siegel  plevin  is  for  both  parties,  the  judg- 
V.  Hanchett,  33  III.  App.  634;  Scott  v.  ment  must  follow  the  verdict,  and  the 
Rogers,  56  Til.  App.  571 ;  Edwin  v.  costs  must  be  apportioned  according  to 
Cox,  61  111.  App.  567.  equity.    Poor  v,  Woodburn,  25  Vt.  234. 
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file  a  declaration  the  cause  is  dismissed,  or  where  plaintiff  discon- 
tinues the  same,  the  costs  should  be  taxed  against  him,  and  usually 
no  other  judgment  can  be  rendered.* 

On  Appeal.  —  If  in  replevin  the  defendant  takes  an  appeal  or 
resorts  to  other  methods  of  review,  and  reduces  the  damages 
recovered  against  him,  he  is  the  prevailing  party  and  is  entitled 
to  the  cost  of  review.* 

Colts  in  Action  on  Bond.  —  In  an  action  on  a  replevin  bond  the 
plaintiff  may  recover  the  costs  made  by  him  and  for  which  he  is 
liable,  but  not  other  costs;  but  the  defendant  in  such  action  may 
recover  the  costs  incurred  in  defending  the  replevin  suit.^ 

XVn.  Appeal.  —  The  usual  mode  of  reviewing  the  proceedings 
in  an  action  of  replevin  is  by  appeal,  and  this  method  may  be 
employed  by  the  aggrieved  party  freely  and  liberally  as  a  matter 
of  right,  as  in  other  civil  actions,  in  the  absence  of  statutory  limi- 
tations or  special  circumstances  destroying  the  right.^ 

1.  Mcllvaine    v.   Holland,    5    Harr.  of  claim   and   delivery,  directing  the 

(Del.)  226;  Lill  :.  Stookey,  72  111.  495;  trial  court  to  correct  its  judgment  so 

Davis  V.  Hastings,  8  Cush.  (Mass.)  313;  as  to  make  it  in  the  alternative,  is  a 

Dahler  r.  Steele,  i  Mont.  206;  Brannin  clear  and  important  modification  of  the 

r.   Bremen,  2  N.   Mex.  40;  Jacobs  v,  judgment  within  the  meaning  of  rule 

Parker,  7  Baxt.  (Penn.)  434;    Hill  v.  24  of  the  Supreme  Court,  and,  if  the 

Bloomer,  i    Pin.   (Wis.)  463;    Burdett  decision  contains   no  direction  as   to 

V,  Doiy,   38   Fed.   Rep.   491;    Lapp  v,  costs  of  appeal,  the  clerk  may  properly 

Ritter,  88  Fed.  Rep.  108.  enter  upon  the  record  and  insert  in  the 

Separate  Coits  for  Each  Defendant.  —  remittitur  a  judgment  for  such  costs  in 

Two  or  more  defendants   who  sever  favor  of  the  appellant,  in  compliance 

in  their  pleadings  and  severally  move  to  with  that   rule.     Meads   v,  Lasar,  93 

dismiss,    are   upon   dismissal   entitled  Cal.  530. 

to  separate  costs.     Davis  i/.  Hastings,  8  8.  Kellar  v.  Carr,  119  Ind.  127.     See 

Cush.  (Mass.)  313.  Schweer  r.  Schwabacher,  17  111.  App. 

Abatement  of  the  Action.  —  A  judg-  78;    Webber  v.  Mackey,  31  111.   App. 

mem  abating  the   action  or  an   order  369;  Morrill  v.  Daniel,  47  Ark.  316. 

quashing  the  writ  and  dismissing  the  Li  Xaine  in  an  action  on  a  replevin 

proceedings  is  not  one  of  discontinu-  bond   in  which   the   penalty   is    more 

ance  or  nonsuit,  and  does  not  entitle  than  $20,  if  the  damages  assessed  be 

the  defendant  to  a  return  or  damages,  less  than  that  sum    the   plaintiff   will 

but  only  to  costs.     Hill  v.  Bloomer,  i  recover  full  costs,  although  the  action 

Pin.  (Wis.)  463.  was  not  commenced  before  a  justice  of 

Voluntary     Dismissal.  —  Under     the  the  peace.     Lewis  v.  Warren,  49  Me. 

Indiana  Code  of  1881,  when  a  plaintiff  322. 

in  replevin,  after  obtaining  possession  Costs  of  Writ  Betomo  Habendo.  —  The 

of  the  property,  voluntarily  dismisses  costs  of  a  writ  of  retorno  habendo  are 

the  suit,  the  only  judgment  that  can  be  not  the  recovered  costs  in  a  judgment, 

entered  is  for  costs,  and  a  return  of  the  but  the  costs  accruing  afterwards  in 

property  cannot  be  directed.     Lapp  z^.  enforcing  the  judgment,  and  they  are 

Ritter,  38  Fed.  Rep.  108.  recoverable  under  a  breach  of  condi- 

8.  Dodge  V,  Reed,  40  Me.  331.  tion  in  a  replevin  bond  to  make  return 

On  Appeal  from  Jnstioe's  Conrt.  —  In  of  the  property  if  return  be  awarded. 

Indiana  if  on  appeal  from  a  judgment  Langdoc  v,  Parkinson,  2  111.  App.  136. 

rendered  by  a  justice  of  the  peace  the  4.  See    generally    articles   Appeals, 

judgment  for  damages  is  reduced  $500  vol.  2,  p.  i;  Error,  Writ  of,  vol.  7,  p. 

or  more,  the  defendant  will  be  entitled  817;  Exceptions  and  Objections,  vol. 

to  recover  costs  in  the  Circuit  Court.  8,  p.  153;  and  in  support  of  the  text 

Polk  V.  Nickens,  63  Ind.  439.  and  for  applications  of  general  rules  to 

Power  of  Clerk  on  Appeal  in  California,  actions  of  replevin,  see  the  following 

—  A  decision  on  appeal,  in  an  action  cases: 
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Appeal. 


Enron  Vot  Aeaignable.  —  In  accordance  with  well-settled  rules  of 
appellate  practice,  where  it  is  sought  by  appeal  or  writ  of  error  to 
have  a  review  of  a  judgment  in  replevin  the  court  will  not  con- 


Arkansas,  —  Hanf  v.  Ford,  37  Ark. 

544. 

Georgia,  —  Frick  Co.  v.  Home,  97  Ga. 

353. 
Illinois.  —  Kirkpatrick  v.  Cooper,  77 

111.  565. 

Indian  Territory,  —  Eddings  v. 
Boner,  (Indian  Ter.  1897)  38  S.  W. 
Rep.  mo. 

Indiana.  —  Hall  v.  Durham,  113  Ind. 
327;  Everman  v.  Hyman,  3  Ind.  App. 

459. 

Kansas.  —  Babb  v.  Aldrich,  45  Kan. 

218. 

Maine.  —  Johnson  v.  Richards,  11 
Me.  49. 

Mississippi.  —  Porter  v.  Fooshee,  41 


on  a  motion.  Jewell  v.  Lamoreauz,  30 
Mich.  155.  See  Corn  Exch.  Bank  v. 
Blye.  54  Hun  (N.  Y.)  312. 

Eeview  of  Order  Vacating  Order  of  Seis- 
iiro.  —  A  Circuit  Court  of  the  United 
States  after  seizure  of  the  property 
vacates  the  order  of  seizure;  the  Su- 
preme Court  on  a  writ  of  error  may  re- 
verse the  order  vacating  the  order  of 
seizure.     U.  S.  v.  Bryant,   iii   U.  S. 

499. 

Amoant  in  ControToriy.  —  In  Indiana 

an  appeal  may  be  taken  to  the  Su- 
preme Court  in  actions  originating  be- 
fore mayors  and  justices  of  the  peace 
for  the  recovery  of  chattels,  without 
reference  to  the  value  of  the  property. 


Miss.   337;    Richardson   v,    Davis,  50  Hall  v.  Durham,  113  Ind.^27. 

Miss.  15;  May  v.  Blum,  (Miss.  1897)  Bemedy  by  Appeal,  Hot  by  Injunction. 

2T  So.  Rep.  528.  — Although  a  judgment  in    replevin 

Missouri.  —  Hall  v.  Goodnight,  138  for  the  value  of  the  property  where  a 


Mo.  576;  Munley  V.  King,  40  Mo.  App. 
531;  Clarkson  v.  Jenkins,  48  Mo.  App. 
221;  Jackson  v.  Duramit,  62  Mo.  App. 
426. 

Nebraska.  —  Otto  v.  Burch,  50  Neb. 
894:  Bates  V.  Stanley,  51  Neb.  252. 

New  Mexico.  —  Strauss  v.  Smith,  8 
N.  Mex.  391. 

New  York.  —  Corn  Exch.  Bank  v. 
Blye,  54  Hun  (N.  Y.)  312;    Devoe   v. 


return  cannot  be  had  may  be  erroneous 
because  defendant  had  only  a  special 
property  in  the  goods  taken,  and  be- 
cause the  amount  thereof  was  not 
shown,  it  roust  be  remedied  by  appeal 
and  not  by  injunction.  Bowman  v. 
McGregor,  6  Wash.  118. 

Bemedy  by  Motion.  —  Where  the 
plaintiff  obtains  judgment  for  an  un- 
authorized allowance  of  damages  be« 


Selig,  (N.  Y.  City  Ct.  Gen.  T.) 25  Misc.    sides  the  sum  fixed   by  the  jury,  the 


(N.  Y.)4ii. 

Ohio.  —  Reed  v.  Carpenter,  2  Ohio 
79;  Martin  v.  Armstrong,  12  Ohio  St. 
548;  Gaiser  v.  Helm,  8  Ohio  Cir.  Ct. 
120,  4  Ohio  Cir.  Dec.  378;  White  v. 
Coates,  I  Cleve.  L.  Rep.  43,  4  Ohio 
Dec.  (Reprint)  119;  Rollston  v.  Osen- 
baugb,  2  West.  L.  Month.  138,  2  Ohio 
Dec.  (Reprint)  242  See  Ohio,  etc.,  R. 
Co.  V.  Bates,  26  Ohio  St.  32. 


proper  mode  to  correct  the  error  is  by 
motion;  nor  does  defendant  lose  his 
right  to  such  correction  where  an  ap- 
peal is  taken  on  the  question  of  pos- 
session without  any  consideration  of 
the  unwarranted  damages.  Corn 
Exch.  Bank  v.  Blye,  54  Hun  (N.  Y.) 
312. 
Appeals   from    JnsticM'    Conrts.  —  In 


Maine  there  is  no  appeal  in  an  action 

Oklahoma — Scott  i^.  Jones,  7  Okla.  42.  of  replevin,  originally  commenced  be- 

Virginia. — Left  witch   v.   Stovall,    i  fore  a  justice  of  the  peace  and  carried 

Wash.  (Va.)  306.  by  appeal  to  the  District  Court.    Seid- 

IVashingion.  —  Bowman  v.  Mc-  ers  v.  Creamer,  22  Me.  558. 
Gregor,  6  Wash.  118.  In  Ohio  ain  appeal  may  be  taken  to 
The  Surety  on  the  Bond  cannot  appeal  the  Court  of  Common  Pleas  of  the 
from  a  judgment  against  his  principal  proper  county,  from  a  judgment  in  re- 
in a  justice's  court,  and  relitigate  his  plevin  of  property,  rendered  by  a 
principal's  claim  to  the  property;  he  is  justice  of  the  peace  upon  a  verdict  of 
bound    by   the    judgment.      Crites  v.  a  jury  under  section  11 1  of  the  act  reg- 


Litilelon,  23  Iowa  205. 

Writ  of  Error.  —  It  has  been  held  that 
a  writ  of  error  is  the  proper  remedy  by 
which  to  review  the  decision  of  a  Cir- 


i» 


ulating  *'  the  jurisdiction  and  proced 

ure    before    justices    of    the    peace 

Martin  v.  Armstrong,  12  Ohio  St.  548. 

Trial  de  Novo.  —  It  is  error  for  the 


cuit  Court  dismissing  a  writ  of  replevin     Circuit    Court  to  dismiss   an   appeal 
and  quashing  all  proceedings  with  costs    from    the    judgment  of  the   jubtice's 
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sider  objections  that  were  not  presented  to  the  trial  court,  nor 

will  it  reverse  the  judgment  for  immaterial  and  harmless  errors.* 

XVnL  Flaihtift'sBohd — 1.  Heoefwity  for,  Nature  and  Suflciency 
of  Bond.  —  At  Common  Law  the  sheriff  was  required  to  take  from  the 
plaintiff  pledges  to  prosecute,  and  afterwards,  by  the  statute  of 

Westminster,  pledges  not  only  to  prosecute  the  suit,  but  also  to 
return  the  goods  in  case  a  return  should  be  adjudged.* 

court  in  an  action  of  replevin  under  Scott  t/.   Jones,  7   Okla.  42;    Riess  v, 

the  Act  of  1863,  for  informality  in  the  DeUes,    45     Wis.    662;     WiUiams    v, 

verdict  in  assessing  the  value  of  sev-  Hoehle,  95  Wis.  510. 

eral  articles  sued  for  in  one  aggregate  Erron  Gnred  by  Spedal  Findingi.  — 

sum.     It  is  the  duty  of  the  court  on  The  accuracy  of  a  ruling  in   replevin 

such  appeal  to  try  the  case  de  novo  upon  a  point  of  law  will  not  be  exam- 

apon  its  merits.     Porter  v,  Fooshee,  41  ined  on  exceptions,  when  the  special 

Miss.  337.  findings  of  the  jury  upon  the  facts  are 

Statutes  Governing  Justices  Inappli-  such  as  to  render  the  ruling  imma- 
cahle,  —  If  an  appeal  is  taken  to  the  terial.  Webber  v.  Read,  65  Me.  564. 
Circuit  Court  from  the  judgment  of  a  Ministorial  Aots.  —  Errors  in  the  ex- 
justice  in  an  action  of  replevin,  the  ecution  or  replevy  bond  will  not  be 
judgment  in  the  Circuit  Court  must  noticed.  They  are  merely  ministerial 
conform  to  the  rules  of  practice  obtain-  acts,  and  must  be  corrected  in  the 
ing  in  actions  of  replevin  instituted  in  same  court  upon  motion;  and  if  the 
that  court,  and  need  not  comply  with  court  give  an  erroneous  opinion  upon 
the  statute  prescribing  the  form  of  the  that  motion,  the  party  injured  may 
judgment  of  the  justice.  Clarkson  v,  then  appeal  and  have  it  corrected. 
Jenkins,  48  Mo.  App.  221.  Leftwitch    v.    Stovali,   i   Wash.   (Va.) 

New  Replevin    Bond, — In    replevin  306. 

before  a  j ustice  of  the  peace  the  plaintiff  Amendment  on  A^^MaL  —  It  has  been 

cannot  be  required,  on  appeal  by  the  held    frequently   that  an   amendment 

defendant,    to    give   a    new    replevin  may  be  made  even  after  appeal  in  a 

bond,  where  the  defendant  has  retained  proper  case  for  ami^ndment,  and  the 

possession  of  the  property  by  giving  a  fact  that  leave  to  amend  was  granted 

delivery  bond.    Jackson   v,   Dummit,  before  the  justice  but  the  amendment 

62  Mo.  App.  426.  was  not  made,  is  immaterial.     Hanf  v. 

Dismissal,  —  Where  the  justice  was  Ford.    37    Ark.    544;     Kirkpatrick    v, 

without  jurisdiction  the  cause  should  Cooper,   77   111.    565;    South   Missouri 

be   dismissed  on  appeal.     Richardson  Land  Co.  v.  Jeffries,  40  Mo.  App.  360; 

V,  Davis,  59  Miss.  15.  Aultman,  etc.,  Co.  v,  O'Dowd,  (Neb. 

If  an  appeal  be  taken  in  an  action  of  1898)  75  N.    W.    Rep.   756,  Gaiser  v. 

replevin  from  a  justice  of  the  peace  to  Heim,  8  Ohio  Cir.  Ct.  120,  4  Ohio  Cir. 

the  Circuit  Court   by   the   party   who  Dec.  378.     See  also  Babb  9.  Aldrich, 

holds  the  possession  of  the  property  45  Kan.  218. 

sued  for.  whether  he  be  plaintiff  or  de-  Defective  Affidavit,  —  If  the  affidavit 

fendant,  the  appellant  has  not  the  right  in  a  justice's  court  fails  to  state  that 

to    dismiss    his    appeal.      Munley    v.  the  property  has  not  been  seized  under 

King,    40    Mo.    App.    531.     See    also  any  process,  etc.,  against  the  plaintiff, 

Strauss  v.  Smith,  8  N.  Mex.  391.  such  defect  cannot  be  amended  in  the 

Award oj  Possession.  —  Wherein  an  Circuit  Court.     Madkins   v.  Trice,  65 

action  of  replevin  the  Superior  Court  Mo.  656.     See  Turner  v.  Bondalier,  31 

reverses  the  judgment  of  a  justice,  it  Mo.  App.  582. 

is  empowered  to  award  the  possession  Where    the  appeal   papers  did   not 

of  the  property  to  the  party   entitled  show  that  an  amendment  of  the  affi- 

thereto.     Peebles  v.  Morris,  77  Ga.  536.  davit  was  asked  for  on  the  argument 

1.  Wolf    v.    Kennedy,   93  Ga.   219:  of  a  motion  to  set  aside  a  writ,  such 

Frick  Co.  v.  Home,  97  Ga.  353;  Carre,  amendment  will  not  be  permitted  00 

Huffman,  47  Kan.  188;  Webber  z/.  Read,  an  appeal  from  the  order  overruling 

65  Me.   564;    Johnson  v,  Richards,  11  the   motion.     Devoe   v  Selig,   (N.    Y. 

Me.  49;  Keen  r.  Munger,  52  Mo.  App.  City  Ct.  Gen.  T.)  25  Misc.  (N.  Y.)  411. 

660;  Jackson  v.  Dummit,  62  Mo.  App.  8.  Caldwell  v.  West.  21  N.  J.  L.  411. 

426;  Hall  V,  Goodnight,  138  Mo.  576;  SeealsoDorrington  v.  Edwin,  3Mod.  56w 
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StotntM  Baqvirlng  Bond.  —  Under  the  statutory  provisions  of  the 
various  states,  a  bond  with  sufficient  sureties  is  required  instead 
of  the  pledges  required  by  the  common  law.* 

Depoilt  in  lieu  of  Bond.  —  The  payment  of  money  into  court  cannot 
be  substituted  for  a  bond  with  sureties  unless  it  is  allowed  by 
statute.* 

Condition  Prooedent.  —  The  bond  required  by  the  statute  to  be 
given  in  an  action  of  replevin  is,  as  a  rule,  a  prerequisite  to  the 
execution  of  the  writ,  and  the  officer  who  proceeds  without  such 

bonds  does  so  at  his  peril  and  without  authorit}'  and  becomes 
thereby  a  trespasser.^ 

1.  Caldwell  v.  West,  21  N.  J.  L.  411.  Levy  on  the  Bail,  —  The  property  of 

Boplevin  Bail.  —  In  Indiana  it  is  pro-  the  principal  should  first  be  levied  on 

vided  that  bail  may  be  entered  for  the  before    levying  on   that  of  the   bail, 

stay  of  execution  in  an  action  of  re-  Elson  v.  O'Dowd,  40  Ind.  300. 

plevin,  and  ihe  effect  of  such  bail  is  a  8.  Cummings  v.   Gann,   52   Pa.  St. 

confession  of  judgment,  nor  need  the  484. 

party  becoming  bail  file  an  affidavit.  8.  See  the  statutory  provisions  of  the 

£nsley    v.    McCorkle,     74    Ind.    240;  various  states,  and  the  following  cases: 

Hardenbrook  v,  Sherwood,  72  Ind.  403.  Arkansas,  —  Pirani  v.  Barden,  5  Ark. 

Entry  of  Bail  on  Docket  of  Justice, —  8i;  Pool  ».  Loomis,  5  Ark.  no;  Nunn 

An  entry  of  replevin  bail  on  an  execu-  v,  Goodlett,  10  Ark.  89;  State  v,  Ste- 

tion  in  the  hands  of  the  constable  is  phens,  14  Ark.  264;  Wilson  v.  Williams, 

not    effective  for  any    purpose,    bail  52  Arlc.  360. 

being  required  to  be  entered  on  the  Connecticut,  —  Fleet  v.  Lock  wood,  17 

docket  of  the  justice  of  the  peace.     Mc-  Conn.  233;  Singer  Mfg.  Co.  v,  Rhodes, 

Cormick  v.  Cassell,  16  Ind.  408.  54  Conn.  48. 

Insufficient  Entry.  —  Writing  an  un-  Georgia,  —  Bush  r.  Rawlins,  80  Ga. 

dertakingof  replevin  bail  on  a  separate  583. 

paper  and  attaching  it  to  the  docket  of  Illinois,  —  Petrie  v,  Fisher,  43  111. 
the  justice  is  not  valid  as  an  entry  of  442;  People  v.  Core,  85  111.  248;  Rob- 
bail.     Lock  wood  V.  Ditls,  74  Ind.  56.  inson  v.  People,  8  111.  App.  279.    See 

Need  Not  Be  Attested  on  Record  bv  also     People    v,     Robinson,     89    111. 

Clerk,  —  The    entry  of   replevin    bail  159. 

need  not  be  attested  on  the  record  by  Iowa,  —  McGuffie     v,     Dervine,     z 

the  clerk,  the  entry  of  bail  being  pre-  Greene  (Iowa)  251. 

sumed   to  have   been  made  with  his  Kansas,  —  Hannum    v,    Norris,    ax 

consent  and  approval.     Ensley  v,  Mc-  Kan.  114. 

Corkle,  74  Ind.  240.  il/iM*«^.  —  Baldwin    v,    Whittier,   16 

Informalities  of  Entry  Cured.  —  Mere  Me.  33;  Harriman  v,  Wilkins,  20  Me. 

informalities  of  the  entry  of  bail  are  93;  Garlin  v,  Strickland,  27  Me.  443; 

cured  by  the  statute.     Hawes  v.  Pritch-  Shorey  v,  Hussey,  32  Me.  579;    Kim- 

ard,  71  Ind.  166;  Croy  v,  Busenbark,  ball  v.  True,  34  Me.  84;  Greely  v.  Cur- 

72  Ind.  48.  rier,  39  Me.  516. 

Attestation,  -^  An  undertaking  of  re-  Mississippi. — Weathersby  v.  Sleeper, 

plevin  bail  upon  the  docket  of  a  justice  42  Miss.  732. 

of  the  peace  is  not  void  because  not  at-  Missouri.  —  State  v,  Boislimiere,  40 

tested  by  the  justice  overruling.     Mil-  Mo.  566. 

ler  V.  McAllister,  59  Ind.  491,  overrule  New  Hampshire,  —  State  v,  Beasom, 

in^  Hougland  v.  State,  43  Ind.  537,  and  40  N.  H.  367. 

Fentrissv.  State,  44lnd.  271.     See  also  New    York,  —  Smith   v,   McFall,    18 

Ehzroth  v,  Voris,  74  Ind.  459.  Wend.  (N.  Y.)52i;  Wilson  v.  Williams. 

Computing  Time  of  Issuing  Execution,  18  Wend.  (N.  Y,)  581;  Morris  fj.  Van 

—  In  computing  the  lime  when  an  ex-  Voast,  19  Wend.  (N.  Y.)  283;  Milliken 

ecution  may  issue  after  the  entry  of  re-  v,  Selye,  6  Hill  (N.  Y.)  623. 

plevin  bail,  the  day  on  which  bail  is  Pennsylvania,  —  Taylor     v,     Adams 

entered  should  be  counted.     Tucker  v.  Express  Co.,  9  Phila.  (Pa.)  272,  30  Leg. 

White,  19  Ind.  253  Int.  (Pa.)  46. 
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In  Some  JulBdietloiii  the  bond  need  not  be  given  before  the  issu- 
ance and  execution  of  the  writ,  but  the  officer  may  proceed  to 

South  Carolina.  —  Lather  r.  Arnold,  factory  to  the  officer,  though  in  fact 

7  Rich.  L.  (S.  Car.)  397.  insufficient.     Harriman  r.  Wilkins,  20 

Vermont,  —  Bent  v.  Bent,  43  Vt.  42;  Me.  93. 

Tripp  V,  Howe,  45  Vt.  523;  Thurber  v,  SMital  in  Betnrn  as  to  Bond.  —  It  is 

Richmond.  46  Vt.  395.  presumed  that  an  officer  who  served  a 

Wisconsin.  —  Whitney  r.  Jenkinson,  writ   of    replevin    took    the    requisite 

3   Wis.  407;    Graves  v.  Sitiig,  5  Wis.  bond,  although  his  return  does  not  ex- 

219;  Morris  I/.  Baker.  5  Wis.  389;  Wil-  pressly  state  the  fact.     Shorey  v.  Hus- 

liams  V.  Phelps,  16  Wis.  80.  sey,  32  Me.  579;  McGuffie  r.  Dervine, 

In  Forma  Panporig.  —  The    action  of  i   Greene  (Iowa)  251.     See  Smith   v, 

replevin     cannot     be     prosecuted     in  Smith,  24  Me.  555. 

forma  pauperis;    but  if  bond   is  given  The  bond  constitutes  no  part  of  the 

for  double  the  value  of  the  property,  , record,   nor  is  it  made  such   by  the 

and  the  costs  accumulate  to  a  larger  sheriff's  return.     Pirani  v.  Barden,  5 

amount,  on  a  rule  for  further  security  Ark.  81. 

the   plaintifiE    may   take   the   pauper's  Sooital  in  Writ  aa  to  Bond.  —  It  is  not 

oath.      Horton    v.    Vowel,    4    Heisk.  essential,  however,  to  the  regularity  of 

(Tenn.)  622.  the  process,  that  the  bond  required  by 

Order  for  Arreat  of  Defendant.  —  Where  statute  should  appear  on  the  face  of 

the  plaintiflf  has  not  given  the  required  the  writ.     Watson  v,  Watson.  9  Conn, 

statutory  bond,  an  order  for  the  arrest  140. 

of  defendant  is   invalid.     Eddings  r.  Vermont  Statnte.  —  The  provisions  of 

Boner.  (Indian    Ter.   1897)  38   S.    W.  the  Vermont  statutes,  relating  to  the 

Rep.  mo.  replevin  of  liquor  seized  by  an  officer 

Hew  Bond  for  Alias  Writ.  —  Where  a  as  intoxicating,  does  not  dispense  with 

sheriff's  term  of  office  expires  after  he  the   necessity  of  a   replevin   bond  in 

has  taken  a  replevin  bond,  but  before  such  cases.    Thurber  ?/.  Richmond.  46 

he  has  executed  the  writ,  and  he  re-  Vt.  395. 

turnsthe  writ  unexecuted,  an  alias  writ  Additional   fleonrity   fbr   Costs  —  Con- 

may  be  executed  by  his  successor  in  necticut  Statute.  —  Gen.    Stat.    Conn., 

office    without    any   new   bond   being  p.  484,  §  2,  requires  a  bond  to  be  given 

given.     Petrie  v.  Fisher,  43  III.  442.  by  the  plaintiff  in  all  replevin  suits  to 

Delay  in  Filing  Kot  Available  to  Plain-  prosecute  the  suit  to  effect  and  pay  any 

tiff.  —  The  statute  requires  the  sheriff  judgment  that  the  defendant  may  re- 

before  he  executes  a  writ  of  replevin  cover  in  the  suit.     Gen.  Stat.,  p.  397, 

to  take  bond  of  the  plaintiff,  but  a  bond  §  3,  requires  bonds  for  costs  in  all  suits 

executed  after  the  property  is  replevied  brought  by  nonresident  plaintiffs.     It 

and  delivered  to  the  plaintiff  is  never-  was  held  that  the  special  bond  required 

theless  valid.     It  is    the  duty  of   the  in  replevin  suits  necessarily  covered 

plaintiff  to  give  the  bond  before   the  the  costs  that  might  be  recovered  by 

writ  is  executed;    bat  if  he   does   it  the  defendant  as  a  part  of  the  judg- 

afterward,  he  cannot  avail  himself  of  ment   that  might   be  rendered  in   his 

his   own   wrong   to    avoid    the   bond,  favor,  and  that  it  was  not  necessary  for 

Nunn  V.  Goodlett,  10  Ark.  89.  a  nonresident  plaintiff  in  such  suit  to 

Lack  of  Bond  Boei  Hot  Avoid  Proeeed-  give    the    ordinary    bond    for    costs, 

ings.  —  The      statute      of    Mississippi  Singer  Mfg.  Co.  v.  Rhodes,  54  Conn, 

clearly  contemplates  that  the  officer  ex-  48.     See  also   Fleet   v.    Lockwood,  17 

ecuting  the  writ  shall  take  from  the  Conn.  233. 

plaintiff  or  defendant  a  bond  for  the  United    States    Plaintiff.  —  When   the 

forthcoming  of  the  property,  and  shall  United  States  sues  as  plaintiff,  no  bond 

return  the  same  to  court;  but  the  fail-  is  necessary.     U.  S.  Rev.  Stat.,  §  looi; 

ure  to  take  the  bond  will  not  render  U.  S.  v.  Bryant,  iii  U.  S.  499. 

the    proceedings    void,    but    will    be  Failure  to  Give  Bond  —  Sestoration  to 

ground    for     a     motion     to     dismiss.  Defendant.  —  The  bond  required  by  the 

Weathersby  v.  Sleeper,  42  Miss.  732.  statuteisanecessary  prerequisite  to  the 

Beplevin  Withont  Snffloient  Bond  Not  a  execution  of  the  writ;  and  if  the  sheriff 

Treepass.  —  The  plaintiff  in  replevin  is  takes    the    property    into    possession 

not  a  trespasser  in  taking   the   goods  without  the  bond,  he  is  not  bound  to 

replevied,  if  he  offers  something  satis-  deliver  it  to  the  plaintiff,  but  should 
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execute  the  writ  and  seize  the  property,  holding  it,  however,  in 
his  own  possession  until  the  proper  indemnity  bond  is  given.  ^ 

Giremiutaiioef  Biipeniing  with  Bond.  —  Where  the  plaintiff  waives  the 
return  of  the  property  into  his  possession  and  elects  to  proceed 
for  damages,  the  reason  for  the  bond  fails  and  the  action  may  be 
prosecuted  without  giving  the  same.* 

Ftling  Bond.  —  Ordinarily  the  bond  should  be  filed  before  the 
issuance  of  the  writ,  especially  where  immediate  delivery  is 
desired ;  but  where  the  sheriff  has  gained  possession  of  the  prop- 
erty he  should  allow  a  reasonable  time  both  to  the  plaintiff  for 
the  filing  of  his  bond  to  secure  the  property,  and  to  the  defend- 
ant, should  the  latter  desire  to  furnish  a  forthcoming  or  delivery 
bond.* 

restore  it  to  the  defendant.    State  v,  necessary  to  effect  an  appraisement  of 

Stephens,  14  Ark.  264.  the   value,  preparatory  to  taking  the 

1.  Cady  V,  Eggleston,  11  Mass.  382;  bond.  Wolcott  v.  Mead,  12  Met. 
Wolcott  V.  Mead,  12  Met.  (Mass.)  516;  (Mass.)  516.  See  also  Smith  v.  Whit- 
Smith  V.  Whiting,  97  Mass.  316;  ing,  97  Mass.  316. 
Fletcher  2^.  Lee,  65  Mich.  557;  McBrian  Beasonable  Time  to  Give  Bond.  —  In 
V.  Morrison,  55  Mich.  351;  Laird  v,  Wisconsin  the  officer  is  authorized  to 
Upton,  8  N.  Mex.  409.  See  also  Morris  seize  the  property  and  hold  it  a  rea- 
V,  Baker,  5  Wis.  389.  sonable  lime  for  the  plaintiff  to  give 

Defeetivo    Bond. —  In    Michigan    the  the  bond    required   by   statute,  and  if 

fact   that  the  bond  given  in  an  action  the  plaintiff  neglect  or  refuse  to  give 

before    a    justice  Is  defective  is    not  the  replevin  bond  required  by  statute, 

ground  for    dismissal    of  the  action,  the  officer  should  redelivenhe  properly 

since    it   may  be   prosecuted  without  to  the  person  from  whose  possession  it 

bond.     South    Missouri    Land    Co.   v,  was   taken.     Morris  v.  Baker,  5  Wis. 

Jeffries,  40  Mo.  App.  360.            '  389. 

In  Vow  Kezioo  bond  is  not  required  Waiver  of  Bond.  —  Where  an  order  of 

before  the  issuance  of  the  writ,  except  arrest  is  erroneously  made  before  the 

when  the  action  is  against  the  sheriff,  plaintiff  has  given  the  statutory  bond, 

and  then  the  bond  is  given  to  the  clerk  the  defendant    does    not   waive  such 

who  performs  the    service,   etc.,    but  error  by  answering  and   giving  bail, 

even  in  this  case  the  bond  is  not  juris-  Eddings  v.  Boner,  (Indian  Ter.  1897) 

dictional;  and  the  question  whether  a  38  S.  W.  Rep.  mo. 

bond   was  given  at  the   time  set  by  2.  Green  wade  v,   Fisher,  5  B.  Mon. 

statute  is  not  deemed  a  jurisdictional  (Ky.)    167;    McBrian  v.   Morrison,   55 

one.     Laird  v,  Upton,  8  N.  Mex.  409.  Mich.  351;    McGuire   v.  Galligan,    57 

Bond     Kado    Before    Appraisal.  —  In  Mich.   39;     Zimmerman    v.    Downey, 

Mtchigan^  where  the  defendant  in  an  66  Mo.  App.  106,  2  Mo.  App.  Rep.  1315; 

action  of  replevin  for  beasts  distrained  Hamilton  v.  Clark,  25  Mo.  App.  428; 

for  unlawfully  running  at  large,  which  South   Missouri  Land  Co.  v,  Jeffries, 

has  been  appealed  from  a  justice  of  40  Mo.  App.  360;    Dillard  v,  Samuels, 

the  peace,  pleads  issuably  in  the  Circuit  25  S.  Car.  318;  Whitney  v,  Jenkinson, 

Court,  and  goes  to  trial  on  the  merits,  ^  Wis.  407;    Graves  v.  Sittig,   5  Wis. 

after  his  special  appeal,  raising  juris-  219;    Williams  v.   Phelps,  16  Wis.  80. 

dictional   questions,  has  been  decided  See  also  Vaiden  v.  Bell,  3  Rand.  (Va.) 

against  him,  he  cannot  object  to  the  448. 

regularity  of  the  proceedings  because  South   Carolina   Statute.  —  Under  the 

the   bond  on  which  the  property  was  Code,  §  71,  providing  that  the  plaintiff 

delivered  to  plaintiff  was  given  before  shall  give  bond  where  be  demands  im- 

the  appraisal  of  the  property.     Pisto-  mediate  possession  of  the  property,  a 

rius  V.  Swarthout,  67  Mich.  t86.  bond  is  not  necessary  unless  there  is 

In  Massachusetts  the  officer  properly  a  demand    for  immediate   possession, 

commences  the  service  of  the  writ,  be-  Dillard  v,  Samuels,  25  S.  Car.  318. 

fore  taking  a  bond  from   his  plaintiff,  8.  Hocker  v,  Strieker,  i  Dall.  (Pa.) 

doing  only  so  much,  however,  as  is  225. 
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2.  Execution,  BequisiteSy  and  Approval  of  Bond.  —  The  bond  is 
executed  by  the  sureties  attaching  their  signatures  thereto,  and 
is  sufficient  where  it  is  signed  by  the  sureties  alone,  it  not  being 
deemed  generally  necessary  for  the  principal  to  sign  or  that  it 
should  appear  that  the  bond  was  given  in  his  behalf.^ 

Date  of  Bond. —  In  an  action  of  re-  The  right  to  give  a  replevy  bond, 

pie vin  before  a  justice  of  the  peace  the  under  the  statute   regulating  seques- 

bond  was  indorsed  as  filed  at  a  date  after  tration.  is  limited  to  the  parties  to  the 

the  writ  was  issued,  and  this  was  held  suit.     Haile  v,  Oliver,  52  Tex.  443. 

immaterial  where  the  bond  was  exe-  flnrotj'i  Vamo  in  Body  of  Bond.  —  If  the 

cuted  at  a  prior  date  and  where  it  was  bond  is  signed  bv  the  surety  his  name 

further  stated  in  the  writ  that  a  bond  need  not  appear  in  the  bond,  provided 

had  been  filed  before  the  former  was  it  is  in  the  first  person  plural.     Clarke 

issued.    Hook  v.  Fenner,  18  Colo.  283.  r.  Bell,  2  Lilt.  (Ky.)  164:  Affeld  v.  Peo- 

Votioe  of  Filing  Bond.  —  Where  in  an  pie,  12  III.  App.  502. 

action  of  replevin  a  bond  to  indemnify  Mgning  Ai^roved   Bond.  —  A    surety 

a  constable  as  nominal,  defendant  is  who  signs  a  bond  after  it  has  been  ap- 

executed  by  order  of  the  court,  no  duty  proved  by  the  sheriff  does  so  without 

devolves  upon  the  plaintiff  to  give  no-  consideration.     Anderson  v.  Bellenger, 

tice  of  the   filing  to   such  defendant,  87  Ala.  334. 

there  being  no  direction  to  that  effect  Surety  and  Prinoipal  Wgw^tig  at  Bilbr- 

in     the    order.      Carter    v.    Stevens,  ont  Times.  —  In  an  action  on  a  bond 

(Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp.  42.  conditioned   to  prosecute  a  suit  in  re- 

1.  Philippi  Christian  Church  v,  Har-  pie /in  the  evidence  was  that  the  bond 

baugh,  64  Ind.  240;  Cooper  v.  Brown,  was  executed  by  the  surety  before  the 

7  Dana  (Ky.)  333:    Howe  v.  Handley,  service  of  the  writ,  but  not  by  the  prin- 

28  Me.  241;  Matter  of  Cahill,  48  Mich,  cfpal  until  after  the  return  of  the  writ 

616;    Green   v.    Kindy,   43  Nfich.  279;  and  the  entry  of  the  action,  and  it  was 

South  Missouri  Land  Co.  v,  Jeffries,  40  holden  good  against  them  both.     Cady 

Mo.  App.  360:  Hedderick  v.  Pontet,  6  v,  Eggleston,  11  Mass.  282. 

Mont.  345;  Wood  r.  Forrest,  2  Cranch  Where  neither  the  Prindpal  nor  Snre- 

(C.  C.)  303.  ties  Signed  the  bond,  but  the  sureties 

Unanthoriied  ttgnatore  of  Plaintiff. —  signed  the  justification  therein,  show- 

If  the   name  of  the  plaintiff  in  a  re-  ing     under    oath    their    qualifications 

plevin  suit  is  put  upon  a  bond  by  one  above  liabilities  and  exemptions,  the 

having   no  authority  for  the  purpose  bond   was    held    sufficient   under  the 

from  the  plaintiff,  is  not  such  a  bond  as  Code  N.   Car.,  §  325,  which  provides 

the  statute  requires,  although  signed  that  where  no  exceptions  are  taken,  as 

by  two  sureties.    Garlin  v.  Strickland,  there   were    not    in    this  case,   within 

37  Me.  443.  three  days  after  the  service  of  the  affi- 

By  and  to  Whom  Ezeonted.  —  In  Ala-  davit  and  undertaking,  defects  will  be 

hama  it  has  been   held  that  the  bond  deemed  waived.     Spencer  v.  Bell,  109 

authorized  by  statute  can  be  executed  N.  Car.  39. 

only  by  the  defendant,  his  agent,  at-  Amount  of  Bond.  —  The  sheriff  must 
torney,  or  factor.  If  it  is  executed  by  ascertain  the  value  of  the  property  in- 
a  stranger,  or  if  it  is  made  payable  dependent  of  the  affidavit  of  the  plain- 
to  the  plaintiff  instead  of  to  the  sheriff,  tiff,  and  fix  the  amount  of  the  bond 
it  is  void  both  as  a  statutory  and  a  accordingly.  People  v.  Core,  85  111. 
common-law  obligation.     Cummins  c.  248. 

Gray.  4  Stew.  &  P.  (Ala.)  397;  Sewall  Jurisdictional   Defect,  — Where     the 

V,  Franklin,  2  Port.  (Ala.)  493.  bond  is  less  than  double  the  value  of 

Withont  Prindpal'i  Signature.  —  A  re-  the  goods  as  stated  in  the  complaint, 
plevin  bond  containing  the  principal's  the  justice  has  no  jurisdiction.  Dear- 
name  in  the  body  of  it,  but  not  signed  dorff  v.  Ulmer,  34  Ind.  353. 
by  him,  is  nevertheless  valid  as  against  Bond  in  Excessive  Amount,  —  The 
the  surety,  if  delivered  by  the  latter  fact  that  the  officer  took  a  bond  in  a 
with  the  intention  th?t  it  shall  be  larger  sum  than  necessary  is  no  cause 
effective  and  binding  without  the  prin-  for  quashing  the  writ.  Clap  r.  Guild, 
cipal's  signature.  Matter  of  Cahill,  48  8  Mass.  153. 
Mich.  616.  Bnrplnsage.  —  Where  an  officer's  name 
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Vaae  «f  D«f«iida]it.  —  It  is  essential  to  the  validity  of  the  bond 
that  the  name  of  the  defendant  appear  therein ;  and  an  omission 
in  this  respect  cannot  be  supplied  by  averment  or  otherwise.* 

Common-lAw  Bond.  —  A  bond  may  be  good  as  a  common-law  obli- 
gation, even  where  it  fails  to  comply  fully  with  all  statutory 
formalities,  and  an  action  may  be  maintained  thereon  for  its 
breaclj,  unless  specially  prohibited  by  statute.* 

A  Bond  Sabetantially  Conforming  to  Statutory  Boqniremonts  will  as  a  rule  be 
held  sufficient,  especially  where  the  defects  are  cured  by  laches 
or  waiver.  A  bond  will  not  usually  be  rendered  void  by  a  mere 
"  want  of  form,  substance,  recital,  or  condition."  With  reference 
to  the  principal  and  sureties  the  rule  of  construction  is  strict  in 
holding  them  firmly  to  their  contract.* 

is  improperly  inserted  in  the  bond,  it  by  statute.    Claflin  r.  Thayer,  13  Gray 

will   be  treated  as  surplusage  if   the  (Mass.)  459. 

bond   is  left   sufficient  by    striking  it        8.  Rich   v,  Lowenthal,  99  Ala.  487; 

out.     Eickhoii  v,  Eikenbary,  52  Neb.  Lambden  v.  Conoway,  5  Harr.  (Del.) 

332.  i;    Hotz  V.  Bollman   Bros.  Co.,  47  111. 

Bodtal  at  to  Bate  of  Writ.  —  The  fact  App.  378;  Bugle  v.  Myers.  59  Ind.  73; 

that  a  replevin  bond  does  not  correctly  Yeakle  v.  Winters,  60  Ind,  554;  Fawk- 

state  the  date  of  the  writ  is  not  ground  ner  ».   Baden,   89  Ind.  587;    Philippi 

for  dismissing  a  replevin  suit.    Graves  Christian  Church  v.  Harbaugh,  64  Ind. 

V.  Shoefelt,  60  III.  462.  240;    Lemert  v.  Shaffer,   5   Ind.  App. 

1.  Arter  v.  People,  54  III.  228;  Mat-  468;  Arthur  v,  Wallace,  8  Kan.  267; 
thews  t.  Storms,  72  111.  316;  Titus  v.  Baker  r.  Harper,  i  J.  J.  Marsh.  (Ky.) 
Berry,  73  Me.  127.  104:   Greenwade  v,  Fisher,  5   B.  Mon. 

Glerioal  Error.  — In  Green  r.  Walker,  (Ky.)  168;  Hicks  r.  Siull,  11  B.  Mon. 
37  Me.  25.  a  replevin  bond  was  held  (Kv.)  53;  Parrott  v.  Scott,  6  Mont.  340: 
good,  though  by  clerical  error  the  name  Gill  v.  Tolan,  18  W.  N.  C.  (Pa.)  50. 
of  the  plaintiff  had  been  inserted  where  Affidavit,  Writ,  and  Bond  Coniddored 
that  of  the  defendant  should  have  Together.  —  For  the  purpose  of  correct- 
teen,  ing  unessential  recitals  to  identify  the 

2.  Mitchell  v.  Ingram,  38  Ala.  395;  bond  with  the  suit,  though  not  to  sup- 
Russell  V,  Locke,  57  Ala.  420;  Nunn  v.  ply  essential  conditions  of  the  bond, 
Goodlett,  10  Ark.  89;  Persse  v,  Wat-  the  affidavit,  writ,  and  bond  may  all  be 
rous,  30  Conn.  139;  Branch  v.  Branch,  considered  together.  Hotz  v,  Bollman 
6  Fla.  314;  Tuck  v.  Moses,  54  Me.  115;  Bros.  Co.,  47  111.  App.  378. 
Hedderick  v,  Pontet,  6  Mont.  345;  Omissions.  —  An  undertaking  in  re- 
Claggett  V,  Richards,  45  N.  H.  360;  plevin  otherwise  conforming  to  the 
Colorado  City  Nat.  Bank  v,  Lester,  73  statute,  and  omitting  only  the  clause 
Tex.  542.  **  if  the  property  be  delivered  to  him  " 

Omission  of  Condition  for  Payment  of  is    sufficient.     Arthur    v.    Wallace.    8 

Costs    and    Damages.  —  If    a    replevin  Kan.  267. 

bond  is  a  good  obligation  at  common        Beciting    Wrong   Bate.  —  A   replevin 

law,  the  fact  that  it  fails  to  contain  a  bond  is  not  vitiated  by  the  fact  that  it 

further  condition  for  the  payment  of  recites  a  wrong  date  as  the  beginning  of 

costs     and    damages    occasioned     by  the  suit.     Hotz  v.  Bollman  Bros.  Cn., 

wrongfully  suing  out  the  writ,  as  re-  47  111.  App.  378. 

quired  by  statute,  does  not  render  the        Tariance    from    Statutory    Time.  —  A 

bond   void.     Hotz    v.    Bollman    Bros,  bond  in  replevin  of  property  levied  on 

Co.,  47  III.  App.  378.  under  an  attachment   writ,  providing 

Statutory  Bond  ICay  Bo  Insisted  Upon,  that  the  properly  be  returned  within 

—  Though  a  replevin  bond  which  does  twenty   days    after    judgment  in   the 

not  conform  to  the  statute  may  be  good  attachment  suit,  is  not  a  good  slatu- 

at  common  law,  yet   the  defendant  in  lory  bond,  under  the  Code  Ala.  1886. 

replevin  is  entitled,  if  he  require  it  in  §    3341,    which   requires    such   return 

season,  to  a  bond  such  as  is  prescribed  within  ten  days,  nor  can  such  bond  be 
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Temu  and  Ckoditioiii  of  Bond.  —  The  bond  must  be  conditioned  for 
the  prosecution  of  the  action,  for  the  return  of  the  chattel  to  the 

defendant  if  possession  thereof  is  not  adjudged  to  the  plaintiff, 
and  for  the  payment  of  damages  and  costs  to  the  defendant  if  the 
judgment  be  in  his  favor.* 

sammarily  forfeited.     Cobb  v.  Thomp-  New    Hampshire,  —  Whittemore     v, 

son,  87  Ala.  381.  Jones,    5    N.    H.    362;     Chadwick    r. 

Tirianoe  from  Statutory  Bequiremont.  Badger,  9  N.  H.  450. 

—  A  replevin  bond  conditioned  to  ap-  Montana,  —  Lomme  v.  Sweeney,  i 
pear  and  prosecute  the  suit  with  efifect,  Mont.  584;  Parrott  v.  Scott,  6  Mont, 
and  10  indemnify  the  sherifif,   will  be  340. 

held  good,  though  the  statutory  con-  New  Jersey. —  West  v,  Caldwell,  23 

dition  is  to  prosecute  the  suit  with  effect  N.  J.  L.  736,  21  N.  J.  L.  411. 

and  satisfy  any  judgment  thai  shall  be  New  York.  —  N.  Y.  Code  Civ.   Pro., 

given  against  the  pJainti£f  in  replevin.  §  1699. 

Lambden  v.  Conoway,  5  Harr.  (Del.)  i.  Texas.  —  Corley  v.  Rountree,  (Tex. 

Kore  Oneroiu   than  Statute  Beqniret.  Civ.  App.  1896)  37  S.  W.  Rep.  475. 

—  Art.  170  of  the  Rev.  Stat.  Tex.  re-  United  States.  —  Sweeney  v.  Lomme, 
quires  a  replevin  bond  in  attachment  22  Wall.  (U.  S.)  208. 

to  be  conditioned  **  that,  should   the  In  Conneotiont,  where  the  condition  of 

defendant  be  condemned  in  the  action,  the  bond  was  to  prosecute  to  effect  be- 

he   shall  satisfy  the  judgment  which  fore  A    B,   justice  of  the  peace,  and 

ma/ be  rendered   therein."     In  an  ac-  Ihe  justice  had  not  final  jurisdiction,  it 

tion  of  replevin   where   the  debt  was  was   held   that  the    bond    sufficiently 

smaller  than  the  value  of  the  goods  at-  complied   with   the   statute  which  re- 

tached,  and  the  bond  was  conditioned  quires  a  condition  to  prosecute  to  effect 

•'  that,    if    the    defendants    are    con-  generally.       Persse     v.    Watrous,    30 

demned   in   the  above-entitled  action.  Conn.  139. 

they  or  some  other  person  will  return  In  Delaware,  in  cases  of  distress  for 

the   above   described    property,  or  its  rent,  the  condition  of  the  replevin  bond 

value,"  this  was  held    more   onerous  is  (Dig.  364)  to  prosecute  the  suit  with 

than   the  statute   requires  and    hence  effect,   and   to  satisfy   the  judgment, 

void   as  a  statutory   bond.     Colorado  In    other    cases    the    condition    is   to 

City  Nat.  Bank  v.  Lester,  73  Tex.  542.  prosecute  the  suit  »vith  effect  and  to  re- 

Both  Beoognisore  PrindpalB.  —  Under  turn  ihe  goods  if  a  return  be  awarded. 
Gen.  Stat.  Conn.,  §  1326,  providing  Clark  v.  Adair,  3  Harr.  (Del.)  113. 
that  the  replevin  writ  shall  not  issue  In  Hissonri,  if  the  bond  is  conditioned 
until  some  person  known  to  be  of  suffi-  for  the  delivery  of  the  property  to  the 
cient  responsibility  has  entered  into  a  sheriff,  instead  of  the  plaintiff,  it  does 
recognizance  with  at  least  one  suffi-  not  conform  to  the  statute,  and  does 
cient  surety,  it  was  held  that  a  joint  not  authorize  a  summary  judgment; 
and  several  bond  is  not  insufficient  on  and  if  such  judgment  is  rendered,  a 
the  ground  that  plaintiff  is  described  motion  to  set  it  aside,  or  to  quash  the 
as  surety  and  a  third  person  as  princi-  execution,  should  be  sustained.  Wool- 
pal,  since  both  recognizors  are  in  legal  dridge  v.  Quinn,  49  Mo.  425. 
effect  principals.  Dorus  v.  Somers,  57  In  Montana,  under  section  157  of  the 
Conn.  192.  Civil  Code,  requiring  an  undertAking 

1.  Connecticut.  —  Persse  v.  Watrous,  in  replevin  to  be  conditioned  **  for  the 

30  Conn.  139.  prosecution  of  the  action  without  de- 

Delaware.  —  Clark  v.  Adair,  3  Harr.  lay  arid  with  effect,*'  an  undertaking 

(Del.)  113.  is  sufficient  which  provides  **  for  the 

Georgia. — Smith    v.  Adams,  79  Ga.  prosecution   of  the  action,"   omitting 

802  the    words  '*  without  delay  and  with 

Illinois.  —  Langdoc   v.  Parkinson,  2  effect.*'     Parrott  v.  Scott,  6  Mont.  340. 

111.  App.  136;    Humphrey  v.  Taggart,  In  Nebraska,  where  a  bond  containing 

38  111.  228.  all  other  statutory  requirements  omit- 

Maryland.  —  Doogan     v.     Tyson,    6  ted  the  provision  '*  to  return  the  prop- 
Gill  &  J.  (Md.)453.  erty   to  the   defendant,  in  case  judg- 

Mississippi.  —  Rev,  Code  Miss.  1880,  ment  for  a  return  of  such  property  is 

g  2617.  rendered  against  him,"  the  bond  was 
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To  Whom  Payable.  —  The  bond  should  be  made  payable  to  the 
sheriff,  his  representatives  or  assigns.* 

DMcription  of  the  Property,  Court,  and  Aetion.  —  In  an  action  of  replevin  it 
is  unnecessary  for  the  bond  to  contain  a  description  of  the  prop- 
erty in  question;  •  nor  will  an  erroneous  description  of  the  court 
where  the  action  is  pending  invalidate  the  bond.*  The  bond 
should,  however,  contain  a  description  of  the  action.* 

not  thereby  made  voidable  by  the  par-  45  N.  H.  360;    Whittemore  v.  Jones,  5 

ties  signing  it.     Hicklin  v,  Nebraska  N.  H.  362. 

City  Nat.  Bank,  8  Neb.  463.  Pennsylvania.  —  Weaver      v,      Law- 

In  New  Hampehire  the  bond  does  not  rence,  i  Dall.  (Pa.)  156. 
extend  to  a  judgment  for  the  defendant  South   Carolina,  —  Bofil   v,    Russ,   3 
in  replevin,  on  a  review  of  the  action.  Strobh.  L.  (S.  Car.)  98. 
Bell  V,  Bartlett,  7  N.  H.  178.  To  Bepaty  Sheriif.  — A   bond   in   re- 
in New  Jersey  a  replevin  bond  with  a  plevin  taken  by  the  deputy  sheriff  in 
condition  **  to  prosecute  the  suit,  and  to  his  own  name  is  in  substantial  compli- 
return  the  same  goods  and  chattels  if  ance    with    the    statute.     Wheeler    v, 
return  thereof  shall  be  adjudged/' is  not  Wilkins,  19  Mich.  78. 
void  or  defective,  although  the  condi-  To  Coroner.  —  A  statute  naming  the 
tion  directed  by  the  statute  be  **to  prose-  sherifif  as  the  party  to  whom  a  replevin 
cute  the  suit  with  effect  and  without  bond  shall  be  given  means  only  that  it 
delay,   and   to   return   the   goods  and  shall  be  given  to  the  party  serving  the 
chattels    distrained  "   in    case    return  writ,  and  a  bond  given  to  the  coroner 
shall  be  awarded.     West  r.  Caldwell,  may  therefore  be  valid.     Speer  9.  Skin- 
23  N.  J.  L.  736,  affirming  21  N.  J.  L.  411.  ner,  35  111.  282. 

For  Costs  Only.  —  A  replevin  bond  for  Alabama  Statute.  —  The  statute  of 
costs  only  does  not  comply  with  the  1837  authorized  the  execution  of  a  re- 
statute.  Creamer  v.  Ford,  i  Heisk.  plevy  bond  by  a  stranger,  and  the  bond 
(Tenn.)  307.  was  properly  payable  to  the  plaintiff  in 

Warrant  to  Confess  Judgment.  —  The  attachment.      Kinney    v.    Mallory,   3 

sheriff  may  take  a  replevin  bond  con-  Ala.  626. 

taining  a  warrant  to  confess  judgment,  Indenmity  of  Sheriff.  —  It  is  noi  in- 

if    the    same    is    voluntarily    offered,  valid   because  it  contains  a  provision 

Clark  r.  Morss,  142  Pa.  St.  31T.  for  the  indemnity  of  the  sheriff;  such 

Conditioned  to  Indemnify  Sieriff.  —  It  a  provision  will  be  understood  to  mean 

is  no  objection  to  the  validity  of  a  re-  that  the  sheriff  shall  be  indemnified  so 

plevin  bond,  that  it  is  conditioned  to  far  as  he  is  entitled  by  law  to  an  in- 

indemnify   the  sheriff.      Lambden   v.  demnity.     Whittemore  v.  Jones,  5  N. 

Conoway,    5    Harr.   (Del.)   1;    Whitte-  H.  363. 

more  v.  Jones,  5  N.  H.  362.  2.  Collins  v.   Mitchell,   5   Fla.   364; 

Adding  a  Coyonmnt.  —  It  is  competent.  Branch  v.  Branch,  6  Fla.  314.     See  also 

in  giving  a  statutory  replevin  bond,  to  Rich  v.  Lowenthal.  99  Ala.  487;    Kel- 

add  to  the  condition  a  covenant  of  the  logg  v.  Boyden,  126  111.  378:  Rouse  v, 

same  tenor,  and  to  bring  action  upon  Haas,  26  N.  Y.  App.  Div.  171;  Martin 

it  in  case  of  a  breach.     In  such  an  ac-  v.  Gilbert,  119  N.  Y.  298. 

tion  damages  should  be  recovered  in-  3.  Fuller    v.    Wright,   59   Ind.    333; 

stead    of    the    penalty    of    the    bond.  Chadwtck  v.  Badger,  9  N.  H.  450. 

Prentiss  v.  Spalding,  2  Dougl.  (Mich.)  4.  Sofident    DoMription  of  Aetion. — 

84.  The  condition   of  a  bond    which   de- 

1.  Alabama,  —  Shute    v.    McMahon,  scribed  tbe  action  of  replevin  as  one 

10  Ala.  76;    Adkins  v.  Allen,  i  Stew.  **  to  be  heard  and  tried  before  William 

(Ala.)  130;  Sartin  v.  Weir,  3  Stew.  &  M.  Richardson,  Esq.,al  Gilford,  in  our 

P.  (Ala)  421:    Sewall   r.    Franklin,   2  said  county  of  Strafjford,  on  the  third 

Port.  (Ala.)  493;  Nunn  v.  Goodlett,  10  Tuesday  of  August  next,"  was  held  to 

Ark.  89.  describe  the  action  suflSciently,  William 

Kansas.  —  Norton    v.   Lawrence,  39  Richardson   being  at   that  time  chief 

Kan.  458.  justice  of  the  Superior  Court  of  Judi- 

New  Hampshire,  —  Sumner  v.  Stew-  cature.     Chadwtck  v.  Badger,  9  N.  H. 

ard,  2  N.  H.  39;  Claggett  v.  Richards,  450. 

621  Volume  XVIII. 


Plaintiff'B  Bond.  REPLE  VI N,  Ezeontion,  BaquifitM,  tta. 

Amount  of  Uw  Bond.  —  The  penalty  fixed  in  the  bond  should  be  in 
a  sum  double  the  value  of  the  property  to  be  replevied,  in  many 
states  the  matter  being  the  subject  of  statutory  regulation.* 

KnBt  Bo  for  a  Doflnito  Amount.  —  While  a  bond  which  is  not  for  an 
amount  double  the  value  of  the  property  is  not  necessarily 
invalid,*  yet  it  has  been  held  that  the  penalty  of  the  bond  must 
be  clearly  stated  in  a  definite  amount.  A  statement  of  the 
penalty  as  "  double  the  value  of  the  goods  to  be  replevied  "  is 
insufficient  and  fatal  on  seasonable  objection.* 

Vnmbor  of  Snrotioo.  —  As  a  rule  the  bond  should  be  executed  by  at 
least  two  good  and  sufficient  sureties.*     But  under  the  statutes 

1.  KimbaU    v.    True,    34    Me.    84;  cannot  defeat  the  action;  even  though 

Greely  r/.  Currier,  39  Me.  516;    Doug-  the  defendant  first  learned    the    fact 

lass  z/.  Gardner,  63  Me.  462;  Briggs  v.  from  evidence    elicited  ai    the    trial. 

Wis  well,    56   N.    H.  319;    Whitney   v,  Douglass  a-.  Gardner,  63  Me.  462. 

Jenlcinson,'3  Wis.  407.  In  Boplevin  for  Goods  Takon  on  Attadi- 

Double  True  Valno.  —  In   Maine  the  mont  the  penally  of  the  bond  should  be 

penalty  must  be  in  an  amount  double  governed   by   the  value  of  the  goods 

the  true  value,  and  therefore  cannot  be  attached,     and     not     merely    by^   the 

rated  according  to  the  valuation  given  amount    of    the    attaching    creditor's 

in  the  writ.    Kimball  v.  True,  34  Me.  84.  claim,  and  an  officer  will  be  liable  for 

Talae  Stated  in  Affidavit.  —  When  the  taking  bond  for  an  insufficient  amount, 

plaintiff's  affidavit  states   the  value  of  PlunkeLt    v.    Moore,    4     Harr.    (Del.) 

the  property,  the  court  has  no  power  to  379. 

require  an  additional  undertaking  on  SherifTs      Betnm     Conelniive.  —  The 

the  ground  that  the  value  of  the  prop-  sheriff's  return  of  the  taking  of  a  bond 

erty  slated  in  the  affidavit  is  too  small,  in  double  the  value  of  the  property  is 

U.    S.    Lanrt.   etc.,  Co.   v,   Bussey,  53  for  the  purposes  of  the  suit  conclusive 

Hun  (N.  Y.)  516;    Lawience  v.  Feath-  upon  the  parties,  and  the  officer  is  not 

erston,  10  Smed.  &  M.  (Miss.)  345.  bound  by  the  statement  of  value  in  the 

The  Plaintiff  Kay  File  a  New  Bond,  or  writ.      Gushing,  C.  J.,   in  Briggs  v, 

an  additional  one.  by  leave  of  court,  so  Wiswell,  56  N.  H.  319. 

that  the  security  will  be  double  the  ac-  Effect  of  Clerk's  Talnation. —  Neither 

tual   value  of  the  property  replevied,  a  parly  nor  the  sureties  are  bound  by 

Briggs  r/.  Wiswell,  56  N.  H.  319.  the  valuation  of  the  clerk  in  fixing  the 

In  Briggs  :*.  Wiswell,  56  N.  H.  319,  bond.     Muhling  v,  Ganeman,  4  Baxt. 

the  plainiifif  alleged  in  his  writ  that  the  (Tenn.)  88. 

value  of   ihe   property    replevied  was  2.  Trueblood  v.  Knox,  73  Ind.  310; 

$5,000,  and  filed  a  bond  in  the  sum  of  Garver  v.  Garver,  77  Jnd.  498;    Fawk- 

$8,000,  and  it  was  held  that  he  might  ner  v.  Baden,  89  Ind   587;    Briggs  v. 

show   that  the   value   did   not  exceed  Wiswell,  56  N.  H.  319. 

$4,000,  or  that  he  might  file  an  addi-  8.  Gase  v.  Pettee,  5  Gray  (Mass.)  27; 

tional  bond  for  $2,000.  or  a  new  bond  Glark  v.  Gonnecticut  River  R.  Go.,  6 

for$xo,ooo.     See  also  Treman  t/.  Mor-  Gray  (Mass.)  363:  Bennett  r.  Allen,  30 

tis,  9  III.  A  pp.  237;  Moore  t\  Lewis,  76  Vt.  684. 

Mich.  300.  At  Common  Law  a  replevin  bond  in 

Wisoonsin  Statute.  —  In  Whitney  v,  less  than  •*  double  the  value  of  the 
Jenkinson,  3  Wis.  407,  it  was  held  that  goods  to  be  replevied  '*  is  good.  Tuck 
under  the  Act  of  1853  the  sureties  must  w.  Moses,  54  Me.  115. 
justify  in  amounts  which  together  will  Bond  Talid  until  Qnaehed«  —  A  re- 
equal  the  penalty  of  the  bond  "  over  and  plevin  bond  which  is  erroneous  only  in 
above  all  debts  and  exemptions,"  other-  amount  is  valid  until  quashed.  Hop- 
wise  the  officer  will  not  be  justified  in  kins  v,  Ghambers,  7  T.  B.  Mon.  (Ky.) 
delivering  the  property  to  the  plaintiff.  257. 

Plea  in  Abatement.  —  The  objection  4.  Connecticut,  —  Smith  v.   Trawl,  x 

that  the  replevin  bond  is  not  for  double  Root  (Gonn.)  168. 

the  value  of    the    property  replevied  Indiana,  —  Philippi  Ghristlan  Ghurch 

must  be  pleaded  in  abatement,  or  it  v.  Harbaugh,  64  Ind.  240. 
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and  decisions  of  some  jurisdictions  a  single  surety  is  sufficient.^ 
Under  Seal. —  It  has  been  held  that  the  bond  should  be  a  sealed 

instrument.* 

Dolivoy  and  Approval  of  Bond.  —  The  bond  must  be  delivered  to  the 

Maine.  —  Garlin    v,    Strickland,   27  Action  on  Bond  with  One  Surety.  —  A 

Me.  443;  Greely  v.  Currier,  39  Me.  516.  replevin  bond  with  a  single  surety  is 

Massachusetts,  —  Claflin  v.  Thayer,  13  not  absolutely  void ;  it  may  be  enforced 

Gray  (Mass.)  459.  by  the  party  for  whose  benefit  it  was 

Montana.  —  Hedderick   v.  Pontet,   6  taken.     Shaw  v,  Tobias,  3  N.  Y.  188. 

Mont.  345.  Time  for  Excepting  to  Sureties.  —  In 

New   York.  —  Whaling  v.  Shales,  20  New   York  the  defendant  may  except 

Wend.   (N.    Y.)  673;    New  York  Code  to  the  sureties  offered  by  the  plainiiff 

Civ.  Pro.,  §  1699;  Smith  v.  McFall,  18  within  three  days  after  the  chattel  is 

Wend.    (N.    Y.)  521;    Wilson  v.  Wil-  replevied  and  a  copy  of  the  affidavit, 

liams,  18  Wend.  (N.  Y.)58i;  Milliken  requisition,  and  undertaking  is  served. 

V.  Selye,  6  Hill  (N.  Y.)  623;  Shaw  v.  New  York   Code  Civ.    Pro.,   §   1703; 

Tobias.  3  N.  Y.  188.  Pardee  v.  Buell,  2  Hill  (N.  Y.)  357. 

Pennsylvania.  —  Saeltzer  v.  Ginther,  Bond  Hot  Amendable.  —  A  bond  with 

2  Miles  (Pa.)  86.  only  one  surety  is  fatally  defective  and 

Rhode  Island. — Whiiford  z^.  Goodwin,  not  amendable.     It  is  collateral  to  the 

13  R.  I.  145;  Smith  V,  Fisher,  13  R.  I.  process,  not  a  part  of  it.     Whitford  v, 

624.  Goodwin,  13  R.  I.  145. 

See  also  Bigelow  v.  Comegys,  5  Ohio  Beasonable  Time  to  Find  Seourity.  — 

St.  256.  The  sheriff  ought  to  allow  the  defend- 

Mawachuaetti    Statute.  —  A    replevin  ant  a  reasonable  time  to  find  security 

bond  from  a  person  not  the  plaintiff  before  a  removal  of  the  goods.     Hocker 

with  one   surety   is  not  such  a  bond  v.  Strieker,  i  Dall.  (Pa.)  225. 

*' froiA  the  plaintiff  or  from  some  one  1.  Sumner  v.  Steward,  2  N.  H.  39; 

in  his  behalf,  with  sufficient  sureties,"  Claggeit  v.  Richards,  45  N.  H.  360;  De 

as  Is  required   by   the   Massachusetts  Bow   v.   M 'Clary,   3    McCord.   L.   (S. 

Rev.  Stat.,  c.  113,  §29,  and  if  objection  Car.)  44. 

is  made  at  the  return  term  the  action  In  Vebraaka  the  bond  must  be  exe- 

of  replevin  must  be  dismissed.     Claflin  culed  by  one  or  more  sufficient  sureties, 

V.  Thayer,  13  Gray  (Mass.)  459.     See  residents  of  the  county  in   which  the 

also  Wolcott  V.  Mead,  12  Met.  (Mass.)  action  is  pending.     State  zr.   Wait,  23 

516;    Cushman  v.  Churchill,  7  Mass.  Neb.  166. 

97;  Simonds  v.  Parker,  i  Met.  (Mass.)  InYermont  one  surety  in  a  replevin 

508.  bond,   in  addition   to  the  plaintiff  or 

Solvency   of    Plaintiif    ImmateriaL —  some  one  in  his  behalf,  is  sufficient. 

The  officer  is  not  justified  in  replevying  Bent  v.  Bent,  43  Vt.  42. 

the  property  without  a  legal  bond,  by  2.  Lovejoy     v.     Bright,    8    Blackf. 

showing  that  the  plaintiff  was  a  man  (Ind.)  206. 

of  abundant  property,  since  the  solv-  In  Miaiouri  a   replevin  bond  in  an 

ency  of  plaintiff  does  not  dispense  with  action  before  a  justice  of  the  peace, 

the  bond.     Wilson  v.  Williams,  52  Ark.  which  is  the  form  provided  by  the  stat- 

360;  Harriman  v.  Wilkins,  20  Me.  93.  ute,  is  good  without  a  seal.    State  v. 

Security  Additional  to  Plaintiff  Indii-  Dunn,  60  Mo.  64. 
peniable.  —  Where  an  action  of  replevin  Bond  Signed  and  Sealed  in  Partnership 
was  brought  by  a  firm,  one  of  whose  Vamee. —  It  is  no  ground  for  dismissing 
members  executed  the  bond  as  surety,  an  action  of  replevin,  that  in  the  re- 
it  was  held  insufficient,  because  the  plevin  bond  taken  by  the  officer  serving  , 
statute  requires  security  additional  to  the  writ  the  sureties  are  described  as 
the  pecuniary  responsibility  of  plain-  partners,  and  sign  and  seal  the  same 
tiffs.  Hopkins  v.  Green,  93  Mich,  in  their  partnership  names.  Judson  v. 
394.  Adams,  8  Cush.  (Mass.)  556. 

Objection  by  Plea  in  Abatement  or  Ko-  Attestation.  —  Where  the  mark  of  de- 

tion.  —  A  replevin  bond  with  only  one  fendant  was  made  in  the  officer's  pres- 

surety  is  fatally  defective,  if  objected  ence,  and   the  bond  approved  by  the 

to  by  a  plea  in  abatement  or  by  motion  latter,  it  was  held  that  the   former's 

seasonably  filed.     Greely  v.   Currier,  signature    was     sufficiently    attested, 

39  Me.  516.  Hester  v.  Ballard,  96  Ala.  410. 
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officer  *  and  approved  by  him.* 

JnotiileAtioxL  —  Although  in  some  states  the  sureties  are  required 
to  appear  and  justify  their  solvency  and  responsibility  over  and 
above  debts  and  exemptions,  yet  their  failure  to  do  so  is  not 
jurisdictional  and  does  not  affect  the  validity  of  the  bond,  and 
objections  to  the  omission  of  this  requisite  will  be  regarded  as 
waived  unless  they  are  seasonably  taken.* 

S.  Objections  to  Bond.  —  Where  no  bond  or  an  insufficient  one 
has  been  given  the  defect  is  ground  for  objection,  and  where 
such  objection  is  seasonably  taken  the  action  will  be  dismissed 
unless  proper  amendment  is  made.* 

1.  Hartlep  c.  Cole,  120  Ind.  247;  of  the  sureties  must  accompany  the 
Smith  V,  Whiting,  97  Mass.  316;  New  bond  executed  to  them.  Clark  v. 
York  Code  Civ.  Pro.,  §  1694;  Morris  v.     Hooper,  69  Hun  (N.  Y.)  445. 

Van  Voast,  19  Wend.  (N.  Y.)  283;  Bofil  Adjournment  of  ExaminatUm  of  Sure^ 
t/.  Russ,  3  Strobh.  L.  (S.  Car.)  98.  ties, — Sections  580  and  1705  of  the 
Snfieient  DeliTery.  —  The  delivery  of  Code  Civ,  Pro.  N.  Y.  provide  that  the 
a  replevin  bond  to  the  officer  who  examination  of  sureties  for  the  pur- 
serves  the  writ  is  a  sufficient  delivery  pose  of  justification  on  replevin  bonds 
thereof  to  the  defendant,  even  if  the  may  be  adjourned,  but  that  such  ad- 
officer  neglects  to  make  due  return  of  it  journment  must  always  be  to  the  next 
with  the  writ  into  court.  Smith  v,  judicial  day  unless  the  parties  consent 
Whiting,  97  Mass.  316.  dififerently.     it  was  held  that  these  sec- 

2.  Equivalent  to  Approval.  —  A  sheriff  tions  did  not  prevent  a  longer  adjourn- 
who  turns  over  the  property  to  the  ment,  where  the  purpose  was  not  to 
plaintiff  upon  delivery  of  the  bond  to  continue  the  examination  of  a  surety 
him  thereby  accepts  and  approves  the  already  begun,  but  for  the  purpose  of 
bond.     Hartlep  v.  Cole,  120  Ind.  247.  permitting  a  party  to  bring  forward  his 

Approval  by  Judge.  —  In  Neto  York  it  sureties,  or  substitute  others  at  the  ex- 
has  been  held  that  the  bond  in  proceed-  amination  continued.  Troy  Carriage 
ings  in  district  courts  must  be  approved  Works  v,  M  uxlow,  (N.  Y.  City  Ct.  Gen. 
by  the  justice  and  not  by  the  marshal.  T.)  37  N.  Y.  Supp.  1023,  (Supm.  Ct. 
Grotz  r.  Hussey,  (C.  PI.  Gen.  T.)  61  App.  T.)  16  Misc.  (N.  Y.)  561, 
How.  Pr.  (N.  Y.)  448.  Approval  of  Bond  Pending  JusHfica- 

8.  Hatch  V,  Christmas,  68  Mich.  84;  tion. — A  "  counter  bond"  given   by 

Wheeler  v,  Paterson,  64  Minn.  231.  the  defendant  is  a  nullity  if  it  is  ap- 

Vew  York  Statute.  —  Under  Code  proved  during  a  stay  of  proceedings  for 
Civ.  Pro.,  §  1706,  providing  that  on  justification  of  sureties.  Troy  Carriage 
the  failure  of  the  sureties  in  an  un-  Works  v,  M uxlow,  (Supm.  Ct.  App. 
dertakingto  justify,  where  the  defend-  T.)  16  Misc.  (N.  Y.)  561. 
ant  seeks  a  return  of  replevied  prop-  Kotioe  of  Applioation  to  Approve  Bond, 
erty,  the  goods  must  be  delivered  to  — The  defendant  is  entitled  to  notice 
the  plaintiff  by  the  officer,  it  has  been  of  an  application  to  approve  the  sure- 
held  that  such  bond  to  obtain  a  return  ties  in  the  replevin  bond,  if  it  can  be 
to  defendant  does  not  become  operative  given.  Smith  v,  Kerr,  2  W.  N.  C. 
and  creates  no  liability  until  the  justifi-  (Pa.)  222.  See  also  Troy  Carriage 
cation  and  allowance  of  the  sureties.  Works  v.  Muxlow,  (Supm.  Ct.  App. 
O'ConneH  v.  Kelly,  15  Daly  (N.  Y.)  513.  T.)  16  Misc.  (N.  Y.)  561. 

A  ffidavit  of  Justification  Unnecessary.  Jnitifioation  Before  Prothonotary. —  The 

—  Under  section  2925  of  the  Code  Civ.  justification  of  a  replevin  bond  before 

Pro.  N.  Y.  providing  that  the  sureties  in  the  prothonotary   relieves   the  sheriff 

a  replevin  bond  *'  must  justify  before  from  responsibility  for  the  solvency  of 

the  justice  "  on  the  return  of  the  sum-  the  surety  to  the  extent  of  the  penalty, 

mons  in  replevin  before  a  justice  of  the  but  he  continues  liable  for  the  value 

peace,  it  was  held  that  no  affidavit  of  of  the  goods  in  excess  of  it.    Com.  v. 

justification  need  be  filed  with  the  bond,  Fife,  29  Piitsb.  Leg.  J.  iii. 

nor  did  section  812  apply,  which  pro-  4.  Greely   v.    Currier,   39  Me.   516; 

vides  that  affidavits  of  the  justification  Parker  v.  Hall,  55  Me.  362;   Clarlc  v. 
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PUintiirs  Bond.                           REPLE  VI N.  Amendment. 

4.  Amendment.  —  In  a  proper  case  for  amendment  it  is  error  to 
refuse  to  permit  a  defective  replevin  bond  to  be  amended.* 

Connecticut  River  R.  Co.,  6  Gray  that  section  6857  would  not  prevent  the 
(Mass.)  363;  Cady  v,  Eggleston,  11  defendant  from  excepting  to  the  sure- 
Mass.  282;  Hudelson  v.  Tobias  First  ties.  Johnson  t'.  Stilson,  42  Mich.  541. 
Nat.  Banlc,  51  Neb.  557;  Busch  v.  Nebraska  Statute. — Code  Civ.  Pro. 
Moline,  etc.,  Co.,  52  Neb.  83;  Bennett  Neb.,  §  180,  relative  to  notice  of  excep- 
V.  Allen,  30  Vt.  684;  Tripp  v,  Howe,  45  tions.  does  not  apply  where  the  action 
Vt.  523.  See  also  Wilson  Z'.  Nichols,  29  is  in  a  justice's  court.  Busch  v. 
Me.  566.  Moline,  etc.,  Co.,  52  Neb.  83. 

Flea  in  .Abfttament.  —  An  objection  Digmiisal  bb  to  Part  of  Property.  — 
that  a  replevin  bond  is  not  for  double  Where  a  replevin  bond  is  conditioned 
the  value  of  the  property  replevied  for  a  return  of  only  a  part  of  the  prop- 
must  be  pleaded  in  abatement  or  it  erty,  the  suit  should  be  dismissed  only 
cannot  defeat  the  action,  even  though  as  to  that  part  for  which  no  bond  is 
defendant  first  learned  the  fact  from  given.  Eastman  e;.  Barnes,  58  Vt.  329. 
evidence  elicited  at  the  trial.  Johnson  Effect  of  Filing  Good  Bond.  —  A  motion 
V.  Richards,  11  Me.  49;  Douglass  v.  to  dismiss  an  action  of  replevin  will  be 
Gardner,  63  Me.  462;  Wilson  v,  Nichols,  overruled  upon  the  filing  by  the  plain- 
29  Me.  566.  See  also  Spencer  v.  Dick-  tiff  of  a  sufficient  bond.  Dowell  v, 
erson,  15  Ind.  368;  Tripp  v,  Howe,  45  Richardson,  10  Ind.  573. 
Vt.  523;  White  V.  Cushing,  30  Me.  267;  Eflbct  of  Filing  Affidavit  .of  Kerits. — 
Pope  V.  Jackson,  65  Me.  162.  The   filing  of    an   affidavit  of    merits 

Time  of  Making  Motion  to  DiBmies.  —  simultaneously  with  a  motion  to  dismiss 
A  motion  to  dismiss  for  a  defective  is  not  a  waiver  of  that  motion.  Claflin 
bond  must  be  filed  at  the  first  term,  v,  Thayer,  13  Gray  (Mass.)  459. 
and  is  waived  by  pleading  to  the  mer-  Losing  Defendant  Cannot  Objeet  to  In- 
its  before  the  motion  is  filed,  but  enffieient  Bond.  —  Where  an  action  of 
not  afterwards.  Bacon  v.  Weston,  11  replevin  was  decided  adversely  to  ihe 
Cush.  (Mass.)  164;  Clark  v.  Connecti-  defendant  he  cannot  be  heard  to  corn- 
cut  River  R.  Co.,  6  Gray  (Mass.)  363;  plain  of  an  insufficient  bond  of  the 
Rich  V.  Ryder,  105  Mass.  306;  Lathrop  plaintiff.  Kennedy  v.  Roberts,  105 
V,   Bowen,    121    Mass.    107.     See  also  Iowa  521. 

Chandler  v.  Smith,  14  Mass.  313;  Sim-  1.  Smith  v.   Howard,   23  Ark.  203; 

onds  V.   Parker,   i   Met.   (Mass.)  508;  Bloomingdale  v,  Chittenden,  75  Mich. 

Wolcott  V,  Mead,  12  Met.  (Mass.)  516;  305;  Hopkins  v.  Green,  93  Mich.  394; 

Claflin  t/.  Thayer,  13  Gray  (Mass.)  459.  Bublitz  v.  Trombley,  113   Mich.   413; 

Fonn'of  Motion.  —  A  motion  to  dismiss  Briggs  v.  Wiswell,  56  N.  H.  319;  Haw- 

an   action   of   replevin   for   want  of  a  ley   v.   Bates.    19  Wend.  (N.  Y.)  632; 

sufficient  bond  sufficiently  states  the  Whaling  v.  Shales,  20  Wend.  (N.  Y.) 

cause  of  the  motion,  by  alleging  that  673;  Culler  v,  Rathbone,  i  Hill  (N.  Y.) 

the  officer  did  not  before  the  service  of  204;  Newland  v.  Willelts,  i  Barb.  (N. 

the  writ  "  take  from  the  said  plaintiff,  Y.)  20;  De  Reguie  v,  Lewis,  3  Robt. 

or  some  one  in  his  behalf,  a  bond  to  the  (N.  Y.)  708;  Jamieson  v.   Capron,   95 

defendant    with    sufficient    sureties,"  Pa.  Si.  15.     See  also  Dale  v,  Gilbert, 

etc.,  enumerating  all  the  requisites  of  59   Hun  (N.   Y.)  615,  12  N.  Y.  Supp. 

the  statute.    Claflin  t^.  Thayer,  13  Gray  370,  128  N.  Y.  625;  Martin  v.  Gilben, 

(Mass.) 459.  119  N.  Y.  298;  Simpson  v.  Wilcox,  18 

Ezo^ttions    to  Siuretiee.  —  When    the  R.  I.  40. 

insufficiency  of  the    bond    consists  of  Yalne   of   Property.  —  Plaintiff    may 

unsatisfactory  sureties,   the  exception  have  leave  to  amend  by  stating  a  less 

to  them  must  be  taken  by  notice  served  value,  or  he  may  have  leave  10  file  a 

upon  the  sheriff.     New  York  Code  Civ.  new  bond.     Briggs  v,  Wiswell,  56  N. 

Pro.,  I  1703.     See  Cusick  v,  Cohen,  3  H.  319. 

Den.  (N.  Y.)  267.  Beeoription  of  Plaintifb.  —  In  Pennsyl- 

Approval  of  Bond  under  Misappre-  vania  a   property  bond   in  which   the 

hennon. — A  justice  of  the  peace  issued  plaintiffs  are  styled   executors  of  A. 

a  writ  of  replevin  before  any  bond  had  may  be    amended,    by   styling  them 

been  filed  by  the  plaintiff,  and  approved  heirs  of  A.,  without  discharging  the 

itnext  day  under  a  misapprehension  as  sureties.    Jamieson  v.  Capron,  95  Pa. 

to  a  surety's  qualifications.     It  was  held  St.  15. 
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FUdntiiPs  Bond.  REPLE  VI N,  Action  on  Bond. 

6.  Filing  New  Bond.  —  Where  a  bond  is  insufficient  in  an  action 
of  replevin,  the  court  may  permit  the  filing  of  an  entirely  new 
bond  nunc  pro  tunc,  or  a  supplemental  bond  to  increase  the 
security.* 

6.  SuQunary  Judgment  on  Bond.  —  In  some  states  a  summaty 
judgment  may,  on  the  trial  of  the  replevin  suit  itself,  be  entered 
against  the  sureties  on  the  bond,  without  giving  them  notice 
thereof,  unless  a  forthcoming  bond  be  given  to  the  levying 
officer.* 

7.  Action  on  Bond  —  a.  Jurisdiction.  —  It  has  been  held  that 
an  action  on  the  bond  is  a  mere  continuation  of  the  original  suit, 
and  must  be  brought  in  the  same  court  in  which  the  original  suit 
was  brought.* 

Bond  Hot  "ProooH"  Within  Statnto.—  N.  Y.  Supp.  918.  But  see  Bulmer 
In  an  action  of  replevin  the  bond  is  no  v.  Jenkins,  3  Hov7.  Pr.  (N.  Y.)  11 ;  U.  S. 
part  of  (he  process,  but  only  coUateral  Land,  etc.,  Co.  v,  Bussey,  53  Hun  (N. 
thereto,  and  hence  under  Pub.  Slat.  Y.)  516;  Hohenstein  v.  Westminster 
R.  I.,  c.  210,  §  4,  authorizing  the  Candle  Co.,  31  N.  Y.  App.  Div.  11. 
process  to  be  amended,  a  defective  North  Carolina. — See  Smith  tr.  Whit- 
bond  is  not  amendable.  Simpson  v,  ten,  117  N.  Car.  389. 
Wilcox,  18  R.  I.  40.  Pennsylvania,  —  Rowand   v.    Fox,   7 

EzcnM  for  Failnro  to  Amend.  —  Where  W.   N.   C.   (Pa.)  438;    Strouse  v,  Mc- 

replevin  is  brought  by  a  firm  and  the  Couch,  10  W.  K.  C.  (Pa.)  274;  Abeles 

bond  is  given  by  said  firm  and  one  of  v.  Loag,   12  W.  N.  C.  (Pa.)  407;  Nit- 

the  partners  is  made  surety,  such  bond  linger  v,  Alexander,  17  W.  N.  C.  (Pa.) 

is  amendable;  but  in  refusing  to  con-  284. 

sent   to   amendment   and   by   holding  New  Bond  on  AppeaL  —  In  South  Mis- 

that  it  cannot  be  amended,  defendant  souriLand  Co.  v.  Jeffries,  40  Mo.  App. 

waives  no  rights,   and  where  no  new  360,   it  was  held  that  after  an  appeal 

bond  as  an  amendment  is  ordered  by  from  a  justice's  court  the  in  validity  of 

the  court,  the  proceedings  should   be  the  bond  is  no  ground  for  dismissal, 

quashed.     Hopkins  v.  Green,  93  Mich,  since  the  Circuit  Court  may  require  a 

394.  new  one. 

1.  Arkansas,  —  Dixon  r.  Thatcher,  8  Property  in  Custody  of  Court.  —  Where 

Ark.  134;  Patterson  v.  Fowler,  22  Ark.  the  first  bond  given  in  an   action   of 

396.  replevin   is   not  sufficient   in  amount, 

Illinois,  —  Treman  v,   Morris,  9  111.  an  additional  bond  need  not  be  given 

App.  237.  when    the    property  in   question    has 

Iowa.  —  See  Kennedy  t^.  Roberts,  105  already  been  placed  in  the  custody  of 

Iowa  521.  the  court.     Kennedy   v,  Roberts,    105 

Kentucky,  —  Bloomer    v,     Craig,     6  Iowa  521. 

Dana  (Ky.)  310.  Insolvenoy  of  Surety. —  In  New  York 

Massachusetts,  —  Clafiin    v,   Thayer,  after  the  bond  has  been  given  and  the 

13  Gray  (Mass.)  459.  property  taken  thereunder,   it  is  not 

Michigan.  —  Moore     v.     Lewis,     76  within  the  jurisdiction  of  the  court  to 

Mich.  300.  ^  See  also  Lynch  v,  Bruce,  2  demand     further    undertaking,    even 

Dougl.  (Mich.)  123;    Busch  v,  Fisher,  where  a  surety  is  insolvent.     Hohen- 

73  Mich.  370.  stein  v.  Westminster  Candle  Co.,  31  N. 

Missouri.  —  South  Missouri  Land  Co.  Y.  App.  Div.  11. 

V.  Jeffrljs,  40  Mo.  App.  360.  2.  Philman  v.  Marshall,  103  Ga.  82; 

New  Hampshire.  —  Briggs    v.    Wis-  Boylston  Ins.  Co.  v.  Davis,  74  N.  Car. 

well,  56  N.  H.  319.  78.     See  also  Smith  v. 'Adams,  79  Ga. 

New    yi>r^.  —  Cobb    v.     Lackey,    6  802:  Harker  p.  Arendell,  74  N.  Car.  85. 

Duer  (N.  Y.)  649;  Newland  v.  Willetts,  8.  McDermott  r.  Doyle,  11  Mo.  443, 

I  Barb.  (N.  Y.)  20;  Whaling  v.  Shales,  in  which  case  the  court  cited  Davis  v. 

20  Wend.  (N.    Y.)  673;  De    Requie  v.  Packard,  6  Wend.  (N.  V.)  327. 

Lewis,  3  Robt.  (N.  Y.)  708;  Hafelin  r.  BondGiven  Before  Jnstioe.  —  Suit  on  a 

Silverman,  (N.  Y.  City  Ct.  Gen.  T.)  32  bond  given  in  a  case  before  a  justice  is 
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naintiiFs  Bond. 


REPLEVIN. 


Aotion  on  Bond. 


b.  Form  of  Action.  —  In  some  states  the  action  is  debt  on 
the  bond,*  or  a  writ  of  scire  facias  may  be  issued.*  But  proceed- 
ings by  scire  facias  on  a  replevin  bond  cannot  be  used,  unless  a  writ 
pro  retorno  habendo  be  issued  and  returned  elongata.^ 

c.  Parties  —  Aotion  by  sheriff.  —  Where  there  has  been  a  breach 
of  the  conditions  of  a  replevin  bond  for  failure  to  prosecute  or 
otherwise,  the  sheriff  is  a  proper  party  plaintiff  to  bring  an  action 
thereon.* 


properly  brought  in  the  Circuit  Court. 
It  is  not  necessary  to  bring  it  before 
the  justice  before  whom  ihe  writ  was 
issued,  especially  where  the  penalty  is 
beyond  the  jurisdiction  of  the  justice. 
Henoch  7\  Chaney,  6i  Mo.  129. 

Kew  Jenoy  Statute.  —  The  laws  of 
1878,  p.  162,  extended  the  jurisdiction 
of  District  Courts  to  all  cW\\  suits 
where  the  amaunt  invol^red,  exclusive 
of  costs  is  not  more  than  $200.  In  an 
action  on  a  replevin  bond  for  a  penal 
sum  of  $200  the  District  Court  of  New- 
ark has  jurisdiction.  Hood  v.  Spaeth, 
51  N,  J.  L.  129. 

1.  Arkansas,  —  Nunn  r.  Goodlett,  10 
Ark.  89. 

Illinois.  —  Manning  v.  Pierce,  3  111. 
4;  Humphrey  v.  Tag^art,  38  111.  228; 
Dixon  V.  NiccoUs,  39  111.  372. 

Indiana.  —  Th:)mas  v,  Wilson,  6 
Blackf.  (Ind.)  203. 

Missouri,  —  Hansard  v.  Reed,  29 
Mo.  472. 

Mississippi.  —  Thompson  v.  Raymon, 
7  How.  (Miss.)  186. 

South  Dakota.  —  Knott  v.  Sherman, 
7  S.  Dak.  522. 

United  States.  —  Jenkins  v.  Porter,  2 
Cranch  (C.  C.)  116. 

Warrant  to  Confeu  JndgmMit. — Where 


33;  Thompson  v.  Raymon,  7  How. 
(Miss.)  186.  See  also  Hansard  v.  Reed, 
29  Mo.  472. 

Alabama  Statute. — A  scire  facias 
was  the  proper  remedy  on  the  replevin 
bond,  authorized  by  the  statutes  of 
1818  and  1833,  and  a  discontinuance, 
as  in  other  suits  at  common  law,  could 
not  be  entered  as  to  such  of  the  obligors 
as  were  not  served  with  process,  and 
judgment  rendered  against  those  who 
were  served.  Sartin  v.  Weir  3  Stew. 
&  P.  (Ala.)  421. 

8.  Snyder  v.  Norris,  6  Blackf.  (Ind.) 
33;  Pemble  v.  Clifford,  2  McCord  L. 
(S.  Car.)  31.  See  also  Cowden  v. 
Pease,  10  Wend.  (N.  Y.)  333. 

4,  Delaware.  —  Ogle  v.  Smith,  2 
Houst.  (Del.)  174. 

Illinois.  —  Buck  master  v.  Beames,  9 
111.  443;  Hanchett  v.  Buckley,  27  III. 
App.  159;  Tcdrick  v.  Wells,  59  111. 
App.  657;  Humphrey  v.  Taggart, 
38  111.  228;  Atkins  V.  Moore,  82  111.  240; 
Blatchford  v.  Boyden,  122  III.  657; 
Schott  V.  Youree,  142  III.  233. 

Montana.  —  Lomme  v.  Sweeney,  i 
Mont.  584. 

New  Jersey.  —  Caldwell  v.  West,  21 
N.  J.  L.  411. 

Pennsylvania.  —  Thompson   v.  Scho- 


a  replevin  bond  contains  a  warrant  to    field,  2  Bright.  Dig.  (Pa.)  2132;  Clark 


confess  judgment,  it  may  be  confessed 
after  verdict  in  the  replevin  suit,  and 
before  final  judgment  is  rendered  there- 
on.    Clark  V.  Morss,  14a  Pa.  St.  311. 
Alleging  Prior  Iwnanoe  of  Ezeontion  — 


V.  Morss,  28  W.  N.  C.  (Pa.)  30T 

For  Use  of  Bat  One  of  Sereral  Parties 
in  Interest.  —  Where  an  action  of  re- 
plevin is  brought  in  the  name  of  the 
sheriff,  the  fact  that  it  is  brought  for 


Nebraska  Statute.  —  Section  196  of  the     the  use  of  but  one  of  several  parties  in 


Nebraska  Code  declares  that  **  no  suit 
shall  be  instituted  on  the  undertak- 
ing given  under  section  186  [of  the 
code]  before  an  execution  issued  on  a 
judgment  in  favor  of  the  defendant  in 


interest  is   not  ground  for  demurrer; 
the  nominal  plaintiff  is  the  only  one  of 
whom     the    court    can     take    notice. 
Buckmaster  v.  Beames,  9  111.  443. 
Any  Person  Iignred  Kay  Sue  in  SheniPs 


the  action  shall  have   been   returned,     Kame.  —  Where  there  has  been  a  breach 


that  sufficient  property  whereon  to 
levy  and  make  the  amount  of  such 
judgment  cannot  be  found  in  the 
county."  A  petition  states  no  cause 
of  action    without   these    allegations. 


of  the  bond,  any  person  injured  may 
maintain  an  action  thereon  in  the 
name  of  the  sheriff  to  his  own  use. 
Hanchett  v.  Buckley,  27  111.  App. 
159;  Humphrey  r.  Taggart.  38  111.  228. 
See  Atkins  v.  Moore,  82  111.  240,  and 


Hershiser  v.  Jordan,  25  Neb.  275. 
8.  Snyder  v,  Norris,  6  Blackf.  (Ind.)    Lomme  v.  Sweeney,  i  Mont.  584. 
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PlaintliFs  Bond.  REPLEVIN.  Aetton  en  B«nd« 

Aotion  by  Btranger.  —  An  action  cannot  be  brought  on  the  bond  by 
a  person  who  was  neither  a  party  to  the  original  action  nor  an 
obligee  in  the  bond.* 

Pftrties  B«f«ndAnt  —  A  plaintiff  in  the  original  action  of  replevin, 
who  has  signed  an  undertaking  for  the  return  of  the  property,  is 
a  proper  defendant  with  the  sureties,  in  an  action  upon  such 
undertaking  after  judgment  against  him.* 

d.  Declaration  or  Complaint  —  in  e«n0rai.  —  In  most  of 
the  states  the  mode  of  proceeding  in  actions  upon  replevin  bonds 
is  regulated  by  statute,  and  it  will  be  necessary  for  the  pleader  to 
consult  the  statute  of  his  state  in  order  to  ascertain  the  mode  of 
procedure  therein.* 

In  ShtriiPs  IndiTidual  Name.  —  A  suit  that  a  statute  providing  that  a  judg- 

broughtby  a  sheriff  on  a  replevin  bond  tgfent  may  be  at  once  entered  against 

given  under  the  fourth  section  of  this  him  without  notice  does  not   deprive 

Act  of  1795  need  not  be  in  his  name  of  him   of  a   trial  and  is  constitutional, 

office;  if  brought  in  his  individual  name  Pratt  v,  Donovan,  10  Wis.  378. 

it  is  sufficient.     Caldwell  v.  West,  21  BeqnisitM  ofVerdiot  in  Original  Action. 

N.  J.  L.  411.  — To  enable  the  plaintiff  in  an  action 

Defeot  of  Partioi  Waired.  —  Where  a  on  a  replevin  bond  to  recover,  the  jury 

replevin  bond  is  executed  to  a  sheriff  in   the  original  action    must    fix   the 

and  an  execution  plaintiff  jointly,  and  value  of  the  property.    Clary  v,  Rol- 

an  action   is  subsequently  brought  to  land,  24  Cal.  148;  Ginica  c.  Atwood,  8 

the  execution  plaintiff  alone,  the  defect  Cal.  446. 

of  plaintiffs  will  be  waived  by  the  fail-  Joinder  of  Parties  Plaintiff.  —  Holders 

ure  of  defendants   to  demur  thereto,  of  separate  judgments,  whose  execu* 

Foster  v.  Bringham,  99  Ind.  505.  tions    have    been   levied  on   personal 

Eeplevin  for  Property  Seised  under  Ez-  property  which  has  been  taken  from 
eontion.  —  Goods  levied  on  by  the  sheriff  the  sheriff  by  replevin,  may  unite  as 
under  execution  are  in  the  possession  plaintiffs  in  a  suit  for  breach  of  the  re- 
of  the  sheriff,  nor  have  the  execution  plevin  bond,  and  the  assignee  of  one 
creditors  either  a  right  of  property  or  of  the  judgments,  the  assignment  of 
possession  therein.  Where  such  goods  which  is  technically  defective,  is  a  real 
are  taken  from  the  sheriff  by  replevin,  it  party  in  interest  as  plaintiff.  Thomas 
is  unnecessary  to  make  the  execution  v.  Irwin,  90  Ind.  557.  See  also  Kauf- 
creditors  parties  defendant  in  the  ac-  man  v,  Wessel,  14  Neb.  161. 
tion,  and  the  proper  party  to  sue  on  the  In  a  Suit  upon  a  Joint  or  Sereral  De- 
replevin  bond  is  the  sheriff.  Blatch-  mand,  a  party  cannot  treat  the  demand 
ford  V,  Boyden,  122  111.  657.  as  a  joint  obligation  of  less  than  all  the 

1.  Pipher  v.  Johnson,  108  Ind.  401.  debtors.     It  must  be  joint  as  to  all  or 

See  also  Charleston  v.  Price,  i  McCord  several  as  to  all.    And  where  action  was 

L.  (S.  Car.)  299.  brought  on  a  replevin  bond  against  all 

Pennsylvania  Btatnte.  —  It  is  provided  the  obligors,  two  of  whom  were  de- 

in  Act  of  March  21,  1772,  §  II,  that  the  faulted,  and   the   plaintiff,    instead  of 

sheriff  shall  assign  to  the  avowant  the  proceeding  to  trial  as  to  the   others, 

bond  taken  in  replevin  of  a  distress  for  discontinued    as    to  them    and    took 

rent,  and  that  such  avowant  may  sue  judgment  against  those  who  were  de- 

in  his  own  name,   but  this  was  held  defaulted,  this  action  was  held  errone- 

not  to  apply   to  replevin  suits  where  ous.     Winslowv.  Herrick,  9  Mich.  380. 

the.  title  to  the  property  is  in  question.  8.  Buck  v.  Lewis,  9  Minn.  314;  Boy- 

In  such  suits  no  assignment  is  neces-  kin  v,  Rosenfield,  69  Tex.  115. 

sary,  and  the  action  on  the  bond  for  8.  Jnrisdietional     Averments.  —  The 

breach  runs  properly  in  the  sheriff's  declaration   need   not  allege  that  the 

name  for  the  use  of  the  beneficiary,  court  before  whom  the  action  was  tried 

Clark  V.  Morss,  28  W.  N.  C.  (Pa.)  301.  had   jurisdiction.     Bates  v,  Williams, 

Entry  of  Judgment  in  Kain  Action  —  43  Hi-  494- 

Wisconsin   Statute.  —  A   surety   in    re-  Sorpliuage.  —  When  in  an  action  on 

plevin  is  so  far  a  party  to  the  cause  the  bond  the  complaint  contains  un* 
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Dowripiion  of  Bond.  —  The  declaration  or  complaint  should,  as  in 
other  actions  on  the  bonds,  describe  the  bond  and  set  forth  all  the 
material  conditions  therein ;  ^  but  it  is  unnecessary  to  aver  that 
the  bond  was  taken  pursuant  to  statute,  nor  is  it  necessary  to 
state  that  it  was  executed  by  the  sureties,  on  the  behalf  of  the 
plaintiff  in  the  action  of  replevin;  nor,  if  taken  by  the  coroner, 
need  it  be  averred  that  the  writ  was  directed  to  him.* 

necessary  and    harmless  allegations,  recitals  in  the  bond  will  control,  and 

which  may  be  stricken  out  without  in-  the  variance  will  not  avail  on  demar- 

jury  to  the  complaint,  such  allegations  rer.     Blackburn  v,  Crowder,  io8  Ind. 

will  be  treated  as  surplusage.     Bradley  23S. 

V,  Reynolds,  61  Conn.  271.  Fatal  Variance,  —  Where  thedeclara- 

AlUgations  as  to  Injuries.  —  Where  the  tion  in  stating  the  bond  payable  three 
declaration  does  not  aver  and  claim  months  after  date,  says  nothing  of  in- 
specific  damages  recoverable,  what  is  terest,  and  oyer  is  given  of  a  bond 
therein  averred  as  to  such  injuries  may  bearing  interest  from  date,  the  vari- 
be  rejected  as  surplusage.  Dalby  v,  ance  t«  fatal.  Salter  v.  Richardson,  3 
Campbell,  26  111.  App.  502.  T.  B.  Mon.  (Ky.J  204. 

1.  Ginica  v,  Atwood,  8  Cal.  446;  Defects  Snggoetod. —  Defects  in  a  re- 
Mills  V,  Gleason,  21  Cal.  274;  Lewin  plevin  bond  may  be  suggested  in  a 
V.  Stein,  7  Colo.  App.  65;  Bowen  v,  complaint  on  such  bond,  and  a  recov- 
Penny,  76  Ga.  743;  Smith  v.  Brown,  60  ery  had  the  same  as  if  such  defects  did 
111.  App.  77;  Barton  v.  Donnelly,  not  exist.  Fuller  v,  Wright,  59  Ind. 
(Supm.  Ct.  Spec.  T.)  6  Misc.  (N.  Y.)473.  333. 

Description  of  Bond.  —  An   allegation  2.  Shaw  v.  Tobias,  3  N.  Y.  188.     See 

that  **  an  undertaking  was  entered  into  also  Slack  v.  Heath,  (C.  PI.  Gen.  T.)  i 

as  provided  by  law,  and  that  said  un-  Abb.    Pr.  (  N.   Y.)    331;     Morange    v. 

dertaking  was  lost  or  mislaid,"  is  suffi-  Mudge,  (Supm.  Ct.  Spec.  T.)  6  Abb. 

cient  after  judgment  to  show  that  the  Pr.  (N.  Y.)  243. 

undertaking  was  in  writing,  and  will  Alleging  Delivery  of  Bond.  —  The  dec- 
sustain  the  judgment.  Dorrington  v,  laration  must  allege  the  delivery  of 
Meyer,  8  Neb.  211.                                    ^  the  bond  to  the  person  for  whose  bene- 

Filing  Copy  of  the  Bond, -^^h^xtxYi^*  fit  it   was   made.     Parrott  v.  Scott,  6 

statute    requires    either   the    original  Mont.  340;  Gibbs  v.   Bull,    t8  Johns, 

bond  or  a  copy  thereof  to  be  filed  with  (N.   Y.)   435;     Knapp  v,    Colburn,    4 

the  complaint,  such  complaint  should  Wend.  (N.  Y.)  616.     See  also  Hedderick 

be  dismissed  on  demurrer  for  failure  v,  Pontet,  6  Mont.  345. 

to  file  the  same.      Burtt  v.  Little,  12  That  Proper  Statutory  Steps  Were  Tsken. 

Ind.  App.  567.  —  Where   an  action    was   brought  on 

Defect  of  Form  Rather  than  Substance,  a  bond  conditioned  for  the  return  of  a 

—  When  the  only  description  of    the  horse  replevied,  it  must  be  shown  in 

bond  in  the  complaint  is  that  it  cor-  the  complaint  that  the  proper  statutory 

responds    with     the   form     given    by  steps   were   taken   by    the    defendant 

statute,  this  is  rather  a  defect  of  form  during  the  litigation,  so  that  he  might 

than  of  substance,  and  to  avail  the  de-  be  entitled  to  the  return  of  the  prop- 

fendant  should  be  demurred  to  before  erty.     Barton  v.  Donnelly,  (Supm.  Ct. 

the  trial.     Mills  «^.  Gleason,  21  Cal.  274.  Spec.  T.)  6  Misc.  (N.  Y.)  473. 

Naming  Sureties  and  Principals,  —  It  Justification,  etc.  —  In  an  action  on  an 

is  not  necessary  to  aver  who  are  the  undertaking    given    by    a    defendant 

sureties,and  who  are  the  principals  in  in  a  replevin  suit,  where  tht*  complaint 

the  bond,  nor  to  file  with  the  declara-  pmitted  to  allege  that  the  sureties  jus- 

tion  copies  of  the  writ  of  replevin  and  tified,    that    the    undertaking  was    al- 

the    return    of     the    ofiicer     thereon,  lowed  by  the  court,  or  what  the  sheriff 

Shappendocia  v,  Spencer,  73  Ind.  133.  did    with    the    chattel,  the    complaint 

Immaterial  Variance.  —  Where  there  was    dismissed,   as    the    presumption 

is  a  copy  of  the  bond  filed  with  the  was    that    the    sheriff    did    his    legal 

declaration  in  the  action,  and  there  is  duty  and  delivered  the  chattel  to  the 

a  variance  between  the  recitals  in  the  plaintiff.     O'Connell  v.  Kelly,  15  Daly 

complaint  and  those  in  the  bond,  the  (N.  Y.)  513. 
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Assignment  of  BroMhes.  —  The  breach  assigned  must  be  as  broad 
as,  but  no  broader  than,  the  condition  of  the  bond.^ 

Eaeh  Condition  Distinet  and  SeporaU.  —  The  several  conditions  of  a 

replevin  bond  are  distinct  and  separate,  so  that  an  action  lies 
upon  the  breach  of  any  one  of  them.* 

Alleging  Judgment.  —  While  a  few  cases  seem  to  dispense  with  the 

1.  Colorado  Springs  Co.  v.  Hopkins,  378.    See  also  Chapia  v.  Matson,  37 

5  Colo.  206;    Manning  v.  Pierce,  3  111.  111.  App.  257. 

4;  Hunter  V.  Sherman,  3  111.  539;  Peck  8.  Ci?/i>rfl</<?.  —  Sopris     v,     Lilley,    2 

V,  Wilson,  22  III.  205.  Colo.  496;    Lewin   v.   Stein,    7    Colo. 

Assignment    of    Breaehes.  —  In    New  App.  65. 

York  it  has  been   held  that  replevin  Illinois,  —  Langdoc  v,  Parkinson,  2 

bonds  are  not  within  the  statute  requir-  111.  App.  136;    Humphrey  v.  Taggart, 

ing  an  assignment  of  breaches  and  as-  38  III.  228;  Vinyard  v.  Barnes,  124  111. 

sessment  of  damages;  the  judgment  is  346. 

for  the  penalty.    Gould  v,  Warner,  3  Indiana.  —  Brown     v.      Parker,     5 

Wend.  (N.  Y.)  54.  Blackf.  (Ind.)  291;   Thomas  v,  Irwin, 

Alleging  Breach  in  Terms, I — It  is  not  90  Ind.  557;    Tisse  v,  Katzentine,  93 

necessary  formally  to  assign  a  breach,  Ind.  490. 

as  it  is  sufficient  that  a  breach  appears  Maine. — Pettygrove    v.    Hoyt,    ix 

from    the    facis  alleged.      Hunter   v.  Me.  66. 

Sherman,  3  111.  539;  Peck  v.  Wilson,  ilf^ry/off^.  ~  Doogan  v.  Tyson,  6  Gill 

22  III.  205;  Goelz  V.  Joerg,  64  111.  114.  &  J.  (Md.)453. 

Sufficient  Assignment  of  Breach,  —  A  Montana.  —  Lomme   v,   Sweeney,    i 

breach  of  the  bond  is  sufficiently  as-  Mont.  584;    Parrot t  v,  Scott,  6  Mont, 

signed  where  it  is  alleged  that  it  was  340. 

adjudged  the  plaintifif  should  take  noth-  New  York,  —  Bown  v,  Weppner,  62 

ing  by  his  writ,  that  a  writ  of  retorno  Hun  (N.  Y.)  579. 

habendo     was    issued,    and     that    the  Ohio,  —  Biddinger  9.  Pratt,  50  Ohio 

plaintiff  *'  did  not  prosecute  his  suit  St.  719. 

with    effect    nor  make   return  of  the  Pennsylvania.  —  Balsley  v,  Hoffman, 

property.*'      Manning    v.     Pierce,    3  13   Pa.   St.   603. 

111.  4.  See  also  Perreau  v.  Bevan,  5  B.  & 

In  a  declaration  on  a  bond  given  to  C.  284,  11  E.G.  L.  230. 

prosecute  with  effect  a  writ  of  replevin.  Where  Improper  Judgment  Has  Been 

an  averment  "that  the  suit  was  not  Bendered.  —  A  judgment  for  the  value 

prosecuted  with  effect"  is  a  sufficient  of  the  property  taken  in  replevin,  in- 

averment   of    a    breach.    Gorman    v,  stead  of  one  for  its  return  which  was 

Lenox,  15  Pet.  (U.  S.)  115.  the  proper  judgment,  does  not  change 

Insufficient  Assignment  of  Breach.  —  the  liability  of  a  surety  in  an  action  on 
The  condition  of  a  bond  was  to  prose-  the  replevin  bond.  Mason  v.  Rich- 
cute  the  suit  with  effect,  or  return  the  ards,  12  Iowa  73. 
goods,  or  pay  the  value.  The  breach  as-  Failure  to  Betnm  the  Property  In  ac- 
signed  was  (hat  the  plaintiff  in  replevin  cordance  with  the  judgment  of  the 
had  not  prosecuted  his  suit  to  effect.  It  court  is  a  breach  of  the  replevin  bond, 
was  held  on  demurrer  that  the  breach  Schweer  v,  Schwabacher,  17  III.  App. 
assigned  was  insufficient,  though  the  78. 

bond  was  not  void.     Dugan  v,  Eng-  Bisoontinnanoe  of  Aetion  of  Beplevln. — 

land.  Harp.  L.  (S.  Car.)  214.  If  the  statutory  bond  has  been  given 

Where  the  breach  averred  is  a  fail-  by  the  plaintiff  in  an  action  to  recover 

ure   to  prosecute  the  action  to  effect  personal  property,  and  he  discontinues, 

and  to  return  the  property  as  directed,  though  after  the  defendant  has  given 

a   plea   which   merely  avers  that  the  the  statutory  bond  and   retaken    the 

plaintiff  did   prosecute   the  action    to  property,  and  defendant  brings  suit  to 

effect  is  bad;  it  is  not  as  broad  as  the  recover  damages  for  a  breach  of  the 

breach.     Goelz  v,  Joerg,  64  111.  114.  condition  to  prosecute,  the  complaint 

Allegations  and  Aroof.  —  The  proof  of  in  such  latter  action  states  facts  suffi- 

the  breach  need  noi.  be  more  extensive  cient   to  constitute  a  cause  of  action, 

than  the  averment.     Peck  v.  Wilson,  where  it  alleges  the  above  proceedings 

22  111.  205;  Kellogg  z'.  Boyden,  126  111.  and  damages  by  reas  n  of  the  taking 
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allegation  that  a  judgment  was  previously  rendered  in  the 
original  action,^  yet  according  to  the  weight  of  authority  such 
averment  is  necessary;  but  it  is  not  necessary  to  set  out  the 
whole  record  in  the  replevin  suit ;  it  is  sufficient  to  set  out  the 
judgment,  and  the  failure  of  the  obligors  to  comply  with  its 
terms.*    The  material  facts  to  be  alleged  are  the  termination  of 

of  the  property.     Meigs  v.   Keach,  i  ment,  is  replevied  from  the  sheriff  by 

Wash.  Ter.  305.  third  parties,  who  fail  to  prosecute  the 

IHsmlMal  of  Action  for  Want  of  Jnrii-  action,  then  in  an  action  by  the  jud^- 
diotion.  —  Where  the  condition  was  ment  creditor  on  the  undertaking  in 
that  plaintiff  should  prosecute  the  ac-  replevin  his  right  to  recover  rests  upon 
tion,  and  the  action  was  dismissed  on  the  right  to  have  the  replevied  prop- 
defendant's  motion  for  lack  of  jurisdic-  erty  applied  to  the  payment  of  the 
tion  in  the  justice,  it  was  held  that  an  judgment  in  the  original  action;  and 
action  on  the  bond  would  lie.  Bid-  when  his  complaint  alleges  that  an 
dinger  v,  Pratt,  50  Ohio  St.  719.  execution  had  issued  on  the  judgment. 

Dismissal  for  XUlnra  to  Prosoonto. —  but  does  not  allege  that  the  judgment 

Where  no  judgment  for  the  return  of  has  not  been  satisfied,  it  is  fatally  de« 

the  property  was  claimed  by  the  de-  fective.     Parrott  v.  Scott,  6  Mont.  340. 

fendant,  plaintiff  may  yet  be  sued  on  Boview  of  Jndgmont  in  Eeplovin  8nit. 

the    bond  given   in   an  action   of   re-  —  In  an  action  on  the  bond  it  is  im- 

plevin,  which  was  dismissed  for  failure  proper  to  review  the  judgment  in  the 

to  prosecute.     Little  v.  Bliss,  55  Kan.  replevin  suit,  which  is  final  and  con- 

94.  elusive  for  the  purposes  of  this  action. 

SoToral  Breaches  Are  Bistinet  Counts. —  Cantril  v.   Babcock,    11  Colo.  ^43,  ix 

Several  breaches  of  the  conditions  of  Colo.  142,  458. 

penal  bonds  in  a  single  count  of  the  Alleging  Finding  Yalno.  —  The  com- 
declaration  are  separate  and  distinct  plaint  in  the  action  on  a  replevin  bond 
counts.  Sopris  v.  Lilly,  i  Colo.  266.  must  allege  that  the  value  of  the  prop- 
It  Judgment  for  Batnm  of  Property.  —  erty  in  question  was  found  by  the  jury 
It  has  been  held  unnecessary  to  aver  in  the  original  action.  Clary  v,  Rolland, 
in  the  declaration  that  a  judgment  for  24  Cal.  147;  Wall  v,  Humphreys,  4 
the   return  of  the   property  has  been  Dana  (Ky.)  209. 

awarded,  since  the  fact  that  it  was  en-  California,  —  In  an  action  against 
tered  is  a  matter  of  proof.  M*Farland  the  sureties  on  an  undertaking  given 
V.  M'Niit,  10  Wend.  (N.  Y.)  329;  Cow-  in  a  replevin  suit,  where  there  has 
den  V,  Pease,  10  Wend.  (N.  Y.)  333;  been  a  trial  and  judgment  in  the  re- 
Smith  V,  Pries,  21  111.  656.  pievin   suit,   the   complaint  does    not 

8.  Nunn    v.   Goodlett,    10   Ark.    89;  state  facts    sufficient    to  constitute  a 

Hunter  v.  Sherman,  3  III.  539;  Parrott  cause  of  action  unless  it  aver  that  the 

V.  Scott,  6  Mont.  340;  Eickhoff  v,  Eick-  value  of  the  property  was  found  by  the 

enbary,  52  Neb.  332;    Eldred  v,  Ben-  jury,  and  that  an  alternative  judgment 

nett,  33  Pa.  St.  183;    Barr  v,  McGary,  was  rendered,  as  provided  in  section 

131  Pa.  St.  401,  25  W.  N.  C.  (Pa.)  310;  200  of  the  Practice  Act.     Clary  u/.  Rol- 

Knott  V,  Sherman,  7  S.  Dak.  522.  land,  24  Cal.  147. 

Allegations  and  Proof.  —  A  declaration  Texas,  —  A  judgment  against  plain- 
alleging  that  it  was  adjudged  that  the  tiff  and  sureties  in  an  action  on  the  re- 
plaintiff  take  nothing  by  his  suit,  that  a  pievin  bond  must  contain  a  distinct 
return  of  the  goods  was  awarded,  and  and  separate  valuation  of  all  the  arti- 
that  judgment  was  rendered  for  the  de-  cles  replevied.  Herder  v,  Schwab 
fendant  for  one  cent  damages  and  Clothing  Co.,  (Tex.  Civ.  App.  1896)  37 
costs,  is  supported  by  a  record  which  S.  W.  Rep.  784. 

shows  merely  a  dismissal  of  the  suit  for  Sufficient     Averment     of     Value, — 

failure   to  give  security   for  costs,  a  Where  in   an   action  on  the  replevin 

judgment  for  costs,  and  return  of  the  bond  a  '*  particular  reference  "  in  the 

property.     Stevison   v.  Earnest,  80  III.  statement  is  made  to  the  records  of  a 

513.  court  of  the  county  in  which  the  action 

AUogation  that  Jndgmont  Is  Yet  TTnsat-  is  brought,  showing  the  value  of  the 

ifflod.  —  If  ihe  property  of  a  judgment  replevied   goods,    this   is   sufficient   to 

debtor,  levied  upon  to  satisfy  the  judg-  bring  that  record  and  all  that  it  con- 
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the  action  of  replevin  and  judgment  for  costs  in  defendant's 
favor,  the  order  for,  though  not  the  issuance  of,  the  writ  de 
retorno  habendo^^  and  that  the  property  replevied  was  delivered 
to  the  plaintiff  in  the  replevin  action.* 

lUogation  m  to  Title  of  Property.  —  The  declaration  need  not  set 
forth  the  title  of  the  defendant  in  the  replevin,  the  making  of  a 
previous  affidavit,  or  the  avowry  or  cognizance.' 

Demand  and  Kotioe.  —  It  is  not  necessary  to  allege  a  demand  of 
the  property  replevied,  or  notice  to  the  obligor  on  the  bond.** 

tains  into  the  statement,  and  is  a  suffi-  SoAeient  Ayerments.  —  In  an  action 

cient    averment  of  the   value    of    the  on   an    undertaking  in   replevin  facts 

goods.     Krumbhaar  v.  Stetler,  lo  Pa.  were  allei^ed  showing  the  commence- 

Co.  Ct.  12.  ment  of  the  action,  the  undertaking  for 

Objection  After  Verdict,  —  Where  the  the  immediate  delivery,  of  the  property 
complaint  fails  in  an  action  on  the  re-  in  controversy,  ils  delivery,  and  the 
plevin  bond  to  aver  the  value  of  the  failure  to  prosecute  the  action  of  re- 
property  replevied,  demurrer  is  the  plevin  or  redeliver  the  property.  The 
proper  method  of  taking  advantage  of  complaint  then  alleged  that  by  reason 
the  defect,  and  a  failure  to  demur  will  of  the  premises  aforesaid  said  under- 
cure  such  defect  after  verdict.  Krumb-  taking  had  become  forfeited  to  the 
haar  v,  Stetler,  lo  Pa.  Co.  Ct.  12.  plaintiff  in  the  suit  on  the  bond,  and 

1.  Manning    v.     Pierce,    3     111.    4;  an  action  had  accrued  to  said  plaintiff. 

Hunter  v,  Sherman,  3  111.  539;    Fisse  The  court  held  that  the  facts  so  stated 

t/.   Katzentine,  93  Ind.  490;    Keyes  v,  were  sufficient  to  constitute  a  cause  of 

McNulty,  14  Iowa  484;  Gould  v.  War-  action.     Cooper  v,  McGrew,  8  Oregon 

ner,  3  Wend.  (N.  Y.)  54;    Barr  v.  Mc-  327. 

Gary,  131  Pa.  St.  401;    Dugan  t/.  Eng-  Kegativing   Consent    to   lUsmlMaL  — - 

land,  Harp.  L.  (S.  Car.)  215.  Where  a   bond  in    replevin   is  condi- 

Alleging  Israanoe  of  Writ  Betomo  Ha*  tioned  to  prosecute  the  action  it  need 

bondo.  —  It  is  not  necessary  to  allege  not  be  averred  in  an  action  thereon  that 

that  a  writ  of  retorno  habendo  has  been  the  defendant  sheriff  did  not  consent 

issued.     Hunter  z'.  Sherman,  3  111.  539;  to  a  dismissal  of  the  original  action. 

Peck  V,  Wilson,  22  111.  205;    Slack  v,  and   that   he  did  not  waive  his  right 

Heath.  (C.  PI.  Gen.  T.)  i  Abb.  Pr.  (N.  and  claim  for  a  return  with  damages. 

Y.)  331;    Knapp  ».  Colburn,  4  Wend.  Parrott  r.  Scott,  6  Mont.  340. 

(N.  Y.)  618:   Collins  v.  Donahue,  5  N.  2.  Nickerson   v,   Chatterton,   7  Cal. 

Y.  Leg.  Obs.  227;  Wetherbee  v.  Colby,  568.     See  Coburn  v,  Pearson,  57  Cal. 

6  Vt.  647.  306. 

Averment  as  to  Ownership  of  Property.  Perishable  Property.  —  Where    in   an 

—  A  complaint  in  an  action  on  a  re-  action  on  a  bond  the  allegations  of  the 

plevin  bond,  which  alleges  that  the  suit  complaint  stated  that  the  property  was 

of  replevin  was  commenced  against  A  perishable  and  consumed  by  claimant, 

and  B,  and  that  the  property  replevied  without    a     readvertisement    of    such 

was  in  the  possession  of  both  of  them  property,     it     was     held      sufficient, 

and  that  judgment   was   rendered  in  Bo  wen  ».  Penny,  76  Ga.  743. 

favor  of  the  defendants,  shows  a  cause  8.  Gould   v.   Warner,   3   Wend.   (N. 

of  aciion  in  favor  of   B,   although  it  Y.)  54. 

avers  further  that  the  lumber  belonged  4.  Wright  r.  Quirk,   105   Mass.   44; 

to  A.     Story  v,  O'Dea,  23  Ind.  326.  Wetherbee  v.  Colby,  6  Vt.  647;  Cush- 

BfFeot  of  Claiming  Oyer. —  The  I  enor  of  enden  v,  Harman,  2  Tyler  (Vt.)  431; 

the    bond    declared    on,     if     oyer    is  Sweeney  v.  Lorn  me,  22  Wall.  (U.  S.) 

claimed,  is  considered  as  forming  part  208. 

of  the  declaration,  and  the  defendant  Withont  Demand. —  If  the  defendant 

may  avail  himself  of  any  defect  appar-  has  judgment  for  the  costs  of  suit  he 

ent  upon  the  face  of  the  bond,  or  vari-  may  maintain  an  aciion  of  debt  on  the 

ance  between  its  terms  and  the  allega-  bond,  without   making   a  demand  of 

tions  in  the  declaration  after  oyer,  by  payment  or  suing  out  a  wtit  of  execu- 

demurrer.     Matthews    i\    Storms,    72  tion.     Cook  v.    Lothrop,    18   Me.  260; 

111.  316'  Robertson  %\  Davidson,  14  Minn.  554. 
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lUeging  Beliywy  of  Froporty.  —  It  is  unnecessary  to  allege  or  prove 
that  the  property  was  delivered  to  the  party  requiring  it  and  for 
whom  the  bond  was  given.  ^ 

Alleging  Aadgnmont  of  Bond.  —  While  the  sheriff  is  the  proper 
party  to  bring  the  action  of  replevin,  yet  it  has  been  held  that  an 
assignment  of  the  bond  may  be  made  to  the  real  party  in  interest, 
in  whose  name  the  suit  may  be  prosecuted.'  But  it  is  not  neces- 
sary for  the  complaint  in  the  action  on  the  bond  to  allege  an 
assignment  by  the  officer  to  the  plaintiff.' 

e.  Plea  or  Answer  —  in  GoneraL  —  In  an  action  on  the  bond 
the  plea  or  answer  must  state  a  complete  defense  to  the  action,  ^ 

See  also  PhiUips  v,   Waterhouse,  40  validity    of    the    assignment    that    it 

Mich.  273.  should  be  dated,  nor  need  it  be  made. 

1.  Nickerson   v,   Chatterton,   7  Cal.  under    the    sheriff's    seal.      Nunn    r. 

568.  Goodlett,  10  Ark.  89. 

Ayonnent  that  Deliyory  Could  Hot  Bo  Offieor's  Control  Oror  Aetion«  —  In  an 
Had.  —  In  an  action  against  the  sure-  action  on  an  undertaking  in  replevin 
ties  upon  an  undertaking,  on  appeal  given  to  a  sheriff  in  his  individual 
from  judgment  in  claim  and  delivery,  name,  but  put  in  suit  by  the  real  par- 
it  is  not  necessary  to  the  sufficiency  of  ties  in  interest,  the  sheriff  has  no  au- 
the  complaint  to  allege  the  issuance  thority  by  a  stipulation  with  the  surety 
and  return  of  the  execution  unsatisfied;  on  the  undertaking  to  dismiss  such  an 
or  that  notice  of  the  dismissal  of  the  action  as  to  such  surety,  without  the 
appeal  was  given;  or  that  demand  was  consent  of  the  parties  for  whose  benefit 
made  prior  to  the  commencement  of  the  undertaking  was  g^ven.  A  dis- 
the  action;  or  that  delivery  of  (he  prop-  missal  under  such  circumstances  is  not 
erty  could  not  be  had;  or  that  any  a  bar  to  a  subsequent  action  on  the 
order  was  made  by  the  appellate  court  undertaking  prosecuted  by  the  real 
which  the  appellant  failed  or  refused  to  parties  in  interest.  Norton  t/.  Law- 
obey.     Pieper  v.  Peers,  98  Cal.  43.  rence,  39  Kan.  458. 

S.  Shute  V,  McMahon,  10  Ala.   76;  4.  Alabama.  —  Sartin     v.     Weir,     3 

Adkins  v.  Allen,   i  Stew.  (Ala.)  130;  Stew.  &  P.  (Ala.)  421. 

Sartin   v.   Weir,   3  Slew.  &    P.   (Ala.)  Colorado,  — \jt^  v.   Grimes,  4  Colo. 

421;    Cummins  v.  Gray,  4  Stew.  &  P.  185. 

(Ala.)  397:    Se wall  v.  Franklin,  2  Port.  Illinois. — Morehead    v.   Yeazel,    10 

(Ala.)  493.  111.  App.  263;  Holler  «/.  Coleson,  23  111. 

Hew  Jenoy  Statute.  —  Where  the  act  App.  324;  King  v.  Ramsay,  13  III.  619; 

simply  requires  the  sheriff '*  to  assign  •*  Chinn   v,   McCoy,    19  111.  604:    Hum- 

the  bond  to  the  plaintiff  it  need  not  be  phrey  v.  Taggart,  38  111.  228. 

assigned  under  hand  and  seal  in  pres-  Indiana.  —  Sherry    v.    Foresman,    6 

ence    of    two    witnesses.     Everett    v.  Blackf.  (Ind.)  56;    O'Neal  v.  Wade,  3 

Bartlelt,  20  N.  J.  L.  117.  Ind.   410;    Sammons  v.   Newman,   27 

In  Kew  York  a  replevin  bond  is  not  Ind.  508. 

assignable,  except  where  the  goods  re-  Kansas.  —  Boyd  v.  Huffaker,  39  Kan. 

pie  vied  were  taken  from  the  plaintiff  525. 

in  replevin,  by  way  of  distress  for  rent.  Maine.  —  Miller    v.   Moses,    56  Mc. 

Knapp  V.  Colburn,  4  Wend.   (N.  Y.)  128. 

616.  Maryland.  —  Doogan    v.    Tyson,     6 

8.  Parrott    v.    Scott,    6   Mont.    340;  Gill  &  J.  (Md.)453;  Crabbs  v.  Koontz, 

Heddenck  v.  Pontet,  6  Mont.  345.  69  Md.  59. 

In  Arkaniai  the  defendant  in  the  re-  Michigan.  —  Greenlee  v.  Lowing,  35 

plevin  suit  derives  his  right  to  sue  by  Mich.  63. 

the  assignment  of  the  sheriff,  and   it  Montana.  —  Parrott  r.  Scott,  6  Mont, 

must   affirmatively    appear    from    the  340. 

declaration   that   the   assignment  was  Nebraska.  —  Simons   v.  Sowards,  29 

made  before  the  action  was  brought;  Neb.  487. 

but  the  dale  of  the  assignment  need  Pennsylvania.  —  Barr  v.  McGary,  132 

not  be  averred,  nor  is  it  essential  to  the  Pa.  St.  401. 
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and  must  not  contain  repugnant  counts.^ 

At  Common  Law  Vil  Debet  is  not  a  good  plea  to  an  action  of  debt  on 
the  bond;  but  if  such  plea  is  put  in  and  the  plaintiff  joins,  the 
obligor  may,  it  seems,  prove  any  fact  tending  to  reduce  his 
indebtedness.* 

Vnl  Tlel  Beeord.  —  It  would  seem  that  a  plea  of  nultiel  record  is 
hardly  proper  in  an  action  on  a  replevin  bond.' 

Betvrn  of  Property.  —  In  an  action  on  the  bond  for  failure  to 
prosecute  and  to  return  the  property,  a  plea  of  return  of  property 
is  bad.* 

That  Meriti  Were  Hot  Tried.  —  The  statutes  of  some  states  permit 

Rhode  Island.  —  Wright  v.  Card,  i6  without  an  averment  that  the  plaintiff 

R.  I.  719.  prosecuted  the  suit  to  judgment.    Lind- 

UniUd  States,  —  Washington  Ice  Co.  say  v.  Blood,  2  Mass.  518;    Sevey  v. 

V,  Webster,  125  U.  S.  426.  Blacklin,  2  Mass.  541. 

Pleas  in  Mitigation,  —  Pleas  in  mitiga-  Immaterial  Fleaa.  —  The  plea  should 

tion  of  damages  only  cannot  be  filed  In  of  course  never  contain  as  defenses  the 

actions  on  replevin  bonds.     Sammons  allegation  of  matters  immaterial  and 

V.  Ne«vman,  27  Ind.  508.  useless.    Ott  v  Specht,  8  Houst.  (Del.) 

Insni&cient  Plea.  —  Where  the  decla-  61. 

ration  avers  as  a  breach  of  the  bond  Rights  of  Sureties,  —  Where  an  un- 

that  the  maker  did  not  prosecute  the  available  defense  is  not  urged  by  the 

suit  to  effect  and  without  delay,  a  plea  principal's  counsel  in  an  action  on  the 

which  professes  to  answer  the  entire  bond,  this  works  no  wrong  to  the  sure- 

declaration  but  does  not  answer  that  ties,  nor  is  harm  done  by  admitting  the 

averment  is  bad,  since  the  averment  is  truth  as  to  the  genuineness  of  notes 

material.     An  averment   that  the  de-  and    the    consideration    that    passed, 

fendant  did  save  the  sheriff  harmless  Jones  v,  Findley,  84  Ga.  52. 

and  did  maJte  return  of  the  property  1.  Wrighi  v.  Card,  16  R.  I.  719. 

will  not  suffice.     Humphrey  v.  Tag-  Hon    "Ealt    Factum    and    Payment. — 

gart,  38  111.  228.  Under  the  plea  of  payment  and  non  est 

In  an  action  on  an  undertaking  de-  factum,  to  debt  on  a  bond  given  by  a 

fendant  answered  that  the  execution  defendant  in    replevin,    on    claim    of 

alleged  to  have  been  returned  unsatis-  property,  the  defendant  cannot  object 

fied    was   in   favor  of  two  defendants  that  the  bond  is  void  in  part.     Chaffee 

when  it  should  have  been  in  favor  of  r.  Sangston,  10  Watts  (Pa.)  265. 

one.    It  was  held  that  the  answer  consti-  8.  Miller  v.  Moses,  56  Me.  128. 

tuted  no  defense  and  it  was  not  error  8.  Fellheimer   v.    Hainline,    65    111. 

lor  the  justice  to  render  judgment  for  App.   384;    Barbour  v.   Perry,  41  III. 

the  plaintiff  on  the  pleadings.     Simons  App.  613. 

V.  So  wards,  29  Neb.  487.  Illinois. —  Where  several  breaches  are 

Denial  of  Execntion  under  Oath.  —  assigned  in  the  declaration  on  a  re- 
Where  the  declaration  states  the  legal  plevrin  bond,  a  plea  of  nultiel  record 
effect  of  the  bond,  it  is  unnecessary  which  attempts  to  answer  the  whole 
under  the  Illinois  statute  to  prove  the  declaration,  but  which  in  fact  answers 
execution  thereof,  unless  it  has  been  only  a  part  of  it,  is  demurrable.  Lar- 
denied  by  plea  verified  by  affidavit,  son  v.  Laird,  36  111.  App.  402. 
Horner  V.  Boyden,  27  III.  App.  573.  Indiana.  —  Where  the  plaintiff  in  re- 
Denial  of  Validity  of  Bond.  —  When  it  plevin  has  obtained  possession  of  the 
is  claimed  that  a  bond  taken  by  a  jus-  properly  under  his  writ,  neither  his 
tice  of  the  peace  in  replevin  is  void  for  sureties  nor  himself  can  be  permitted 
want  of  jurisdiction  on  the  part  of  the  10  allege  as  a  defense  to  an  action  on 
justice,  such  fact  must  be  specially  the  replevin  bond,  that  no  writ  of  sum- 
pleaded  and  affirmatively  shovn.  mons  had  been  issued,  and  conse- 
Tyler  v.  Bowlus,  54  Ind.  333.  quently   no  suit   was   pending  at  the 

Denial  of  Final  Judgment.  —  A  plea  in  time  the  bond  was  given.     Sammons 

an  action  on  a  bond  that  there  was  no  v,  Newman,  27  Ind.  508. 

final  judgment  of  return  is  not  good  4.  Sopris  v.  Lilly,  i  Colo.  266. 
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the  defendant  in  an  action  on  a  replevin  bond  to  plead  that  in 
the  original  action  the  merits  were  not  tried.* 

Oonoral  PerfonnAnoe.  —  Where  a  plea  of  general  performance  in  an 
action  on  the  bond  is  filed,  a  demurrer  is  the  only  proper  remedy 
to  test  its  correctness  and  efficiency.* 

HegatiTing  EzooptionB.  —  A  plea  in  an  action  on  the  bond  should 
negative  exceptions,  but  a  defect  in  this  particular  is  cured  by 
the  reply.' 

/.  Replication.  —  Where  the  plea  of  general  performance  is 
correctly  pleaded,  it  is  necessary  for  the  plaintiff  to  show  his 
cause  of  action  in  his  replication,  and  to  state  the  breaches  of  the 
condition  of  the  bond  upon  which  he  expected  to  reply.* 

g.  Judgment.  —  In  an  action  on  the  bond  judgment  can  be 
rendered  against  the  sureties  only  in  the  manner  prescribed  by 
statute,  where  there  is  a  provision  on  the  point,  nor  can  such 
judgment  be  greater  than  the  value  of  the  property  fixed  in  the 
judgment  in  the  original  action,  together  with  the  damages 
awarded  and  costs  therein  incurred.* 

1.  Lee  V.  Grimes,  4  Colo.  185;  China  this  fact  coald  not  be  pleaded  in  de- 

V,  McCoy,  19  111.  604;  Clark  v,  Han-  fense  in  an  action  on  the  bond.     Estey 

chett,  40  [11.  App.  212.  V.  Harmon,  40  Mich.  645. 

Seqnidtos  of  Plea.  —  In  Illinois  where  Affidavit  of  Merits.  —  An  affidavit  of 

the  defendant  wishes  to  show  under  merits  is  necessary  in  support  of  a  plea 

the  statute  that  the  merits  of  the  case  to  an  action  on  the  bond;  such  a  bond 

were  not  determined  in  the  original  ac-  is  not  a  contract  within  the  meaning  of 

tion,  he  must  show  in  his  plea  enough  the  statute.     Peck  v,  Wilson,  22   lU. 

of  the  proceedings  of  that  action  to  en-  205.     See  Barr  v.  McGary,  131  Pa.  St. 

able  the  court  to  decide  that  question  401. 

on   demurrer.     King    v.   Ramsay,    13  S.  Doogan    v,    Tyson,   6  Gill  &  J. 

111.  6ig.  (Md.)  453. 

Pleading  Property  in  Defense.  —  Where  Ayerment  of  Avowry  on  Writ  do  £•« 

the  merits  in  replevin  were  not  tried,  tomo.  —  In  an  action  on  the  bond  an 

the    defendant    in    an    action  on   the  averment  of  avowry  on  a  writ  de  re* 

bond,  though  he  may  plead  property  torno  kahendo  is  not  required.     Orms- 

either  general  or  qualified  in  himself  in  bee  v.  Davis,  16  Conn.  578. 

mitigation  of  damages,  cannot   plead  8.  Clark  v.  Howell,  3  Colo.  564. 

property  in  a  third  person.     Holler  v,  4.  Doogan    v.    Tyson,  6  Gill  &  J. 

Coleson,  23  111.  App.  324.     See  McDer-  (Md.)  453. 

mott  V.  Isbell,  4  Cal.  113.  Defective     Beply.  —  The     defendant 

Where  Plaintiif  Allogeo  Failnro  to  pleaded  in  an  action  on  the  bond  that 
Proiecnto. —  Where  a  declaration  on  the  merits  had  not  been  determined 
the  bond  alleges  as  breaches  thereof  a  in  the  original  action.  The  reply  of 
failure  to  prosecute  the  suit,  a  failure  plainiifif  set  up  judgment  for  defend- 
to  make  return  of  the  goods,  and  a  fail-  ant  in  a  former  replevin  suit.  In  his 
ure  to  pay  the  costs  adjudged,  a  plea  rejoinder  the  defendant  pleaded  no 
in  bar  to  the  action  which  alleges  only  trial  of  the  merits  in  the  latter  suit, 
that  the  merits  of  the  case  were  not  It  was  held  that  the  reply  was  defective 
tried  and  that  the  defendant  was  in  not  alleging  that  the  ownership  had 
owner,  etc.,  is  bad,  and  it  does  not  an-  not  changed  between  the  suits,  but  the 
swer  the  averments  of  breaches  of  fail-  defendant  might  still  make  his  defense 
ure  to  prosecute  and  failure  to  pay  of  failure  of  title  in  plaintiff,  although 
costs.  Morehead  v,  Yeazel,  10  111.  the  demurrer  to  his  rejoinder  was  sus- 
App.  263.  tained.     Clark    v,    Hanchett,    40    111. 

Judgment    by    Consent.  —  Where     a  App.  212. 

judgment  by  consent  was  entered  in  6.  California.  —  Nickerson   v.   Chat- 

the  original  action,  it  was  held  that  terton,  7  Cal.  568;  Ginica  v,  Atwood,  8 
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8.  Procedure  Against  Officer  Where  Bond  Is  Insufficient.  —  Where 
a  bond  given  in  an  action  of  replevin  is  insufficient,  either  an 
action  of  trespass  lies  against  the  officer  in  favor  of  the  defendant,^ 

Cal.  446;  Hunt  v,  Robinson,  11  Cal.  not  prevent  its  enforcement  by  sum- 

262.  mary  execution  against  the  sureties, 

Illinois,  —  Treman  r.  Morris,  9  111.  provided  the  enforcement  is  limited  to 

A  pp.  237.  the   penalty.     Rich  v,   Lowenihal,  99 

Indiana,  —  McFadden   v,   Fritz,    no  Ala.  487. 

Ind.  i;  Ring^enberg  v,  Hartman,  102  Confession  of  Judgment.  —  A  judgment 

Ind.  537.  on  a  replevin  bond  with    warrant  to 

Iowa.  —  Hershler    v.    Reynolds,    22  confess  judgment   may  be   confessed 

Iowa  152.  after  verdict  in  the  replevin  suit,  and 

Maine,  — Smallwood  v,   Norton,   20  before  final  judgment  is  entered  there- 

Me.  83;  Tuck  V,  Moses,  58  Me.  461.  in.    Clark  v.  Morss,  28  W.  N.  C.  (Pa.) 

Massachusetts,  —  Stevens  v,  Tuite,  104  301. 

Mass.  328;  Wright  V.  Quirk,  105  Mass.  Enforcing  the    Judgmont.  —  If   there 

44.  has  been  no  breach  of  the  condition  of 

Michigan,  —  Williams    v.     Vail,     9  a    bond,    a    confession    of    judgment 

Mich.   162;    Eraser  v.  Little,  13  Mich,  thereon  cannot  be  enforced.     Lewis  v, 

195;  Ryan   v,   Akeley,  42   Mich.   516;  Bonnert,  12  Pa.  Co.  Ct.  366. 

Ja:obson   v,   Metzgar,  43   Mich.  403;  Sotting  Aside  Judgment. —  In  Georgia 

Pearl  v,  Garlock,  61  Mich.  419.  it  has  been  held  that  even  after  the 

Mississippi,  —  Young  v,  Pickens,  45  judgment  has  been  entered  the  surety 

Miss.  553.  may  raise  the  question  of  the  genuine- 

Missouri,  —  Baldwin   v,    Dillon,    30  ness  of  the  bond  on  a  motion  to  set 

Mo.  429.  aside  the  judgment.    Taylor  z^.  Dobson, 

New  Jersey. — Caldwell  v.  West,  21  89  Ga.  361. 

N.  J.  L.  411.  Motion  to  Sot  Asido  Denied.  —  Where 

Oregon.  —  Carlon  v,  Dixon,  14  Ore-  the  result  has  been  reached  which  was 

gon  293.  designed  and  intended  by  the  surety  in 

Pennsylvania.  —  Pittsburgh       Nat.  executing  a  replevin  bond,  the  judg- 

Bank  v.  Hall,  107  Pa.  St.  583.  ment  thereon  will  not  be  set  aside  for 

Tennessee.  —  Wells  v.  Griffin,  2  Head  irregularity  in  treating  the  bond  as  ac- 

(Tenn.)  568.  cepted,  and  returning  the  papers  into 

TVjraj.  —  Bradford  V.Taylor,  74 Tex.  court  before   the  case  was  docketed. 

175;    Elliott    v.    Long,   77    Tex.    467;  Jones  «/.  Findley.  84  Ga.  52. 

Watts  V.  Overstreet,  78  Tex.  571.  Aotion   on   Bond   Pending   Appeal. — 

Vermont,  —  Safford  v,  Gallup,  53  Vt.  Where  the  defendant  in  replevin  was 

S91.  successful,  and  thereupon  brought  suit 

United  States.  —  Sweeney  v,  Lomme,  upon  the  bond  and  obtained  judgment, 

22  Wall.  (U.  S.)  208.  and  in  the  meantime  the  plaintiff  had. 

In  Tenneosoe  the  proper  decree  in  an  without  giving  a  supersedeas  bond, 
jiction  upon  a  replevin  bond  is  for  the  taken  the  replevin  case  to  the  Supreme 
penalty  of  the  bond,  which  may  be  Court  and  reversed  it,  it  was  held 
satisfied  by  paying  the  value  of  the  proper  for  the  trial  court  to  vacate  the 
property  with  interest  from  the  date  of  judgment  on  the  bond.  McMillan  v, 
the  bond.  Muhling  v.  Ganeman,  4  Baker,  20  Kan.  50.  See  also  Higbee  t^. 
Baxt.  (Tenn.)  88.  McMillan,  18  Kan.  133;  Jones  v.  Find- 
Judgment  in  Ezooss  of  Penalty.  —  In  ley,  84  Ga.  52. 
an  action  against  the  sureties  on  a  1.  Parker  v.  Hall,  55  Me.  362; 
replevin  bond  no  judgment  can  be  re-  O'Grady  v.  Keyes,  I  Allen  (Mass.)  284; 
covered  for  an  amount  exceeding  the  Gibbs  v.  Bull,  t8  Johns.  (N.  Y.)  435; 
penalty  and  costs  of  suit;  and  an  Whitney  7/.  Jenkinson,  3  Wis.  407. 
allDwance  of  interest  beyond  the  pen-  The  Omission  to  Take  Advantage  of 
alty,  from  the  time  of  the  breach  of  Defects  in  a  bond,  at  the  proper  time, 
condition,  is  erroneous.  Eraser  v,  does  not  affect  the  defendant's  right  of 
Little,  13  Mich.  195.  action  against  the  officer.     O'Grady  v. 

Penalty    Less   than   Actual   Value.  —  Keyes.  1  Allen  (Mas;.)  284. 
Where  the  jury  find  the  value  of  the  Actions  Against  Officer  and  on  Indem- 
property  in  a  larger  amount  than  the  nifying  Bond.  —  A  judgment  for  dam- 
penalty  fixed  in  the  bond,  this  fact  will  ages  against  an  officer  in   a   replevin 
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or  an  action  of  debt  on  the  official  bond.* 

ZIX.  Bedeuyeby  Bovd.  —  In  some  states  the  defendant  is 
allowed  to  retain  the  property  upon  giving  bond  to  have  it  forth- 
coming at  the  time  and  place  of  trial.  *     For  the  purpose  of  allow- 

suit  is  no  bar  to  an  action  on  Ihe  in-  replevin,  if  not  in  accordance  with  the 

demnifying  bond.     McAllister  v.  Clop-  statute,  does  nol  warrant  a  judgment 

ton,  60  Miss.  207.  against  the  sureties,  but  shows,  in  the 

1.  Robinson  v.   People,  8  111.  App.  absence  of  contrary  proof,  that  the  de- 

279;  People  z'.  Core,  85  III.  248;  Wil-  fendant  retains  the  property,  and  justi- 

kins  V,   Dingiey,  29  Me.  73;  Kimball  fies  a  judgment  against  him  therefor. 

V,  True,  34  Me»  84:  Murdoch  v.  Will.  Fenn  v.  Harrington.  54  Miss.  733. 

I  Dall.  (Pa.)  341.  Waiver  of  Sight  to  Give  Bond.  —  The 

Veeeisary  Allogatioxii. —  In  an  action  defendant  in  replevin   can  waive   his 

against  a  sheriff,  under  section  4  of  the  right  to  execute  a  forthcoming  bond, 

replevin  act  of  New   York^  for  taking  and   such    waiver  is  presumed  in  the 

insufficient  security,  it  is  necessary  to  absence  of  anything  to  the  contrary, 

aver  the  issuing  of  a  writ  de  retorno  Hartlep  v.  Cole,  120  Ind.  247. 

habendo^    and    a    return    of    elongata.  In  Whose  Name  Made.  —  It  is  no  ob- 

Knapp  V.  Colburn,  4  Wend.  (N.  Y.)  618.  jection  to  such  an  undertaking  that  it 

S.  Alabama,  —  Cobb  v.  Thompson,  87  is  made  to  the  plaintiff  instead  of  the 

Ala.  381.  sherifi.      Slack    v.    Heath,    4    E.    D. 

Arkansas,  —  Jetton     v.    Smead,     29  Smith  (N.  Y.)  95. 
Ark.  372.    See  Harris  v.  Harrison,  40  Kotioe  and  Demanding  Betnm  of  Prop- 
Ark.  50.  erty.  —  In   AVw    York    the    defendant 

California, — Cobum    9.    Smart,    53  cannot  be  permitted   to  give  a  counter 

Cal.  742.  bond  without  service  upon  the  sheriff 

Colorado.  —  Benesch  v.  Waggner,  12  of  a  written  notice  that  he  requires  a 

Colo.  534;  Benesch  v,  Mitchelson,   12  return  of  the  properly,  and  filing  an 

Colo.  539.  affidavit  that  he,  as  the  owner,  is  law- 

Georgia,  —  Bush  v,  Rawlins,  80  Ga.  fully  entitled  10  the  possession  thereof. 

583.  Teschner    v.     Deveron,    (Marine    Ct. 

Iowa.  —  In  this  state  the  defendant  Spec.  T.)  59  How.  Pr.  (N.  Y.)  467. 

retains  the   property   upon    giving  a  Jnitifleation    of    Snretiei, —  In    New 

receipt.     Davis  v.  Bayliss,  51  Iowa  435.  York  if  the  defendant  gives  an  under- 

Kansas,  —  Kennedy    v.    Brown,    21  taking  to  reclaim  the  property,  with  an 

Kan.  171;  Boyd  v.  Huffaker,  39  Kan.  affidavit  by  the  sureties  annexed,  and 

525.  on  notice  the  sureties  duly  justify  in 

Minnesota.  — Vanderburgh    v,    Bas-  the  aggregate  amount  of  twice  the  sum 

sett,  4  Minn.  242.  stated  as  the  value  of  the  property,  the 

New     York.  —  Hunt    v.     Mootry,  sherilT  is  bound  to  deliver  the  property 

(Supm.  Ct.  Gen.  T.)  10  How.  Pr.  (N.  to  defendant.    The  fact  that  a  smaller 

Y.)478;  M'Cann  V.  Thompson,  (Supm.  amount   was  specified  in  the  affidavit 

Ct#  Spec.  T.)  13  How.  Pr.  (N.  Y.)  380;  accompanying  the   undertaking  when 

Grant  v.  Booth,  (Supm.  Ct.  Spec.  T.)  delivered  to  the  sheriff  is  immaterial. 

2T   How.   Pr.  (N.  Y.)  354;  Graham  v.  Such  affidavit  is  not  required  by  law. 

Wells,  (Supm.  Ct.)  18  How.  Pr.  (N.  Y.)  and  is  unnecessary  to  the  validity  of 

376;    Diossy  V.   Morgan,  74  N.  Y.  ii;  the   undertaking.        Grant   v.    Booth, 

Klinkowstein    v.    Greenberg,    (N.    Y.  (Supm.  Ct.  Spec.  T.)  21  How.  Pr.  (N. 

City  Ct.  Gen.  T.)  15  Misc.  (N.  Y.)  479.  Y.)  354. 

Nevada,  —  McBeth  v.  Van  Sickle,  6  Bond  fbr  Goods  Fonnd  and  Taken. — 

Nev.  134.  Where  the  plaintiff's  affidavit  to  replevy 

Pennsylvania,  —  Bradford    v.     Fred-  chattels  stales  only  the  aggregate  value 

erick,  loi  Pa.  St.  445.  thereof,  and  a  part  only  is  taken,  the 

Tennessee.  —  Harris    v.     Taylor,     3  defendant,  to  retain  the  same,  is  not 

Sneed  (Tenn.)  536,  67  Am.  Dec.  576.  required  to  give  an  undertaking  con- 

And  see  generally  article  Forthcom-  ditioned   for    the  delivery  of  all   the 

ING  AND  Delivery  Bonds,  vol.  9,   p.  chattels  sued  for.     If  all  the  chattels 

647.  have    been     taken,    the    undertaking 

Koneomplianee    with     Statute.  —  The  should  of  course  so  recite:  and  if  a 

defendant's  bond  for  the  property  in  part  only  has  been  taken,  the  recitals 
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ing  defendant  an  opportunity  to  make  such  bond  the  sheriff 
should  hold  the  property  for  a  reasonable  time  before  surrender- 
ing it  to  the  plaintiff,  and  this  reasonable  time  has  been  fixed  at 
three  days  by  the  statutes  of  some  states.^ 

should  \"  i:'o  modified  as  to  conform  lo  1.  Vanderburgh  v.  Bassett,  4  Minn, 

the  fact,  and  the  undertaking  should  242. 

be  for  the  return  of  the  articles  actually  In   Hew    York  the  sheriff  or  other 

replevied.     Weber  v.    Manne,    (Supm.  officer  is  required  to  retain  the  property 

Ct.   Spec.    T.)  II    Civ.    Pro.   (N.   Y.)  in    his    possession    during    the  three 

64.  days    allowed    the    defendant  within 

Order  for  Inspection  of  Property.  —  An  which  to  elect  to  retain  the  property 

order  permitting    a   parly   to   inspect  by  giving   bond.     Graham   v.   Wells, 

goods  taken  from  the  officer  under  a  (Supm.  Ct.)  18  How.  Pr.  (N.  Y.)  376. 

redelivery    bond    will    not   be   made,  Joitiflcation  of  Boretiee. — The  bond  is 

where  such  goods  have  been  for  a  long  not  operative,  and  no  liability  is  in- 

while  in   the  officfir's   possession,    ac-  curred  thereon  until  the  justification  of 

cessible     and     free     for    inspection,  the  sureties.     O'Connell  v.   Kelly,  15 

Downey  v,  MacAleenan,  (N.   Y.   City  Daly  (N.  Y.)  513. 

Ct.  Gen.  T.)  16  N.  Y.  Supp.  916.  Time  of  Justifying,  —  The  time  witli- 

Plahitiif    Cannot    Retake.  —  Personal  in  which  the  defendant's  sureties  may 

property  which  has  been  redelivered  by  justify    is    not    limited.     Graham    v, 

the  sheriff  to  the  defendant  in  replevin  Wells,  (Supm.  Ct.)  18  How.    Pr.  (N. 

cannot    be   retaken   by    the    plaintiff.  Y.)  376. 

Hunt  V.  Mootry,  (Supm.  Ct.  Gen.  T.)  Bedelivery  Bond.  —  The  judicial  writ 

10  How.  Pr.  (N.  Y.)  478.  de  proprietate  probanda  is  unknown   in 

The  Failore  of  the  Defendant  to  File  the  Pennsylvania  practice;  in  its  place,  if 

Bond  given   by  him  for  the  redelivery  the   defendant  claim   property  in  the 

of  the  property,  although  it  is  required  goods,  he  gives  bond  to  the  sheriff  for 

by  statute  to  be  filed,  does  not  affect  their  redelivery,  if  the  issue  should  be 

the   plaintiff's    right  to    sue   thereon,  found  against  nim.     Weaver  v.  Law- 

Hedderick  v.  Pontet,  6  Mont.  345.  rence   i  Dall.  (Pa.)  156. 
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REPLICATIONS  AND  REPLIES. 

By  Hbnry  Stbphbn. 

L  Scope  of  Abticle,  641. 

n.  DSFIVITIOHS»  642. 

1.  Replications y  642. 

a.  In  Actions  at  Law^  642. 

b.  In  Suits  in  Equity^  642. 

2.  Replies^  642. 

m  BSPLICATIOHB  AT  LAW,  642. 

1.  Necessity  and  Uses  of  Replications y  642. 

a.  In  General,  642. 

b.  Special  Kinds,  643. 
(i)  Common  Trcpverse,  643. 

2)  Special  Traverse,  643. 
Traverse  de  Injuria,  644. 
Confession  and  Avoidance,  646. 
Matter  of  Estoppel,  647. 
New  Assignment,  648. 

(a)  In  General,  648. 

ib^  Uncertainty  of  Place  or  Time^  649. 

(c)  Unauthorized  Acts,  649. 

c.  Absence  of  Replication,  650. 

d.  Waiver  of  Replication,  650. 
(\)  Implied  Waiver,  650. 
(2)  Express  Waiver,  651. 

2.  Number  of  Replications  Allowable,  651. 

3.  Replication  and  Demurrer  to  Same  Plea,  652. 

4.  Requisites  and  Sufficiency  of  Replications,  653. 

a.  Title,  6SZ' 

b.  Commencement,  653. 

c.  Body,  653. 
i)  In  GenercU,  653. 

2)  Argumentativeness,  656. 

3)  Definiteness  and  Certainty ^  657* 

4)  Conciseness,  658. 
^5)  Departure,  659. 
^6)  Duplicity,  660. 

7)  Alleging  and  Denying  LegcU  Conclusions,  662. 

8) 


^8)   Traverses,  664. 

(a)  /«  General,  664. 

r^)   Traversable  Allegations  Not  Denied,  665. 
(^)  Protestation,  665. 
(df )   Tender  of  Issue,  666. 
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{e)  Common  Traverse^  666. 
(/)  Special  Traverse^  667. 
(<i)  Traverse  de  Injuria^  668. 
(9)  Confession  and  Avoidance^  669. 
(10)  New  Assignment^  670. 
d.  Conclusion^  671. 

(1)  ///  General^  671. 

(2)  To  the  Country^  673. 

(3)  Offer  to  Verify,  674. 

(4)  Either  Form  Allowable^  676. 

5.  Demurrers  and  Other  Objections ^  677. 

tf.  For  Wrong  Conclusion,  677. 

b.  Wrong  Use  of  de  Injuria,  677. 

c.  Duplicity,  677. 

d.  Argumentativeness,  678. 

e.  Effect  of  Demurrer,  678. 
y.  Motions  to  Strike  Out,  678. 

g.  Noncompliance  with  Rule  to  Reply,  679- 

6.  Objections  Waived  679. 

7.  Withdrawal  of  Replication,  679. 

8.  Amendments,  680. 

9.  Defects  in  Plea  Waived  by  Replication,  680. 

17.  BSPLICATIOHB  IK  EdTTITY,  68 1. 

1.  General  Replication,  681. 

2.  Special  Replication,  681. 

3.  Necessity  and  Advisability  oj  Replication,  682. 

tf.  /«  General,  682. 

^.    TV  Answer,  682. 

^.    r^  /^/^tf,  683. 

^.    T'^i?  T'/^tf  and  Answer^  683. 

4.  Effect  of  Replication,  683. 

a.    TV  Answer,  683. 
^.    r^  ^/ffl,  685. 

5.  Dismissal  for  Want  of  Replication,  tZd, 

6.  Waiver  of  Replication,  687. 

7.  Essentials  of  Replication,  688. 

tf .   General  Requisites,  688. 
^.   Consistency,  689. 

8.  Withdrawal  of  Replication,  689. 

Y.  Code  Sepli£S»  690. 

1 .  Office  and  Nature  of  Reply,  690. 

2.  Necessity  and  Advisability  of  Jkeply,  690. 

tf.  Provisions  of  Codes,  690. 
^.  Directing  Reply  to  Be  Made,  692. 
(i)  In  General,  692. 


(2)  Grounds  for  Granting  Motion,  693. 

3)  Obedience  to  Order,  694. 

J4)  Noncompliance  with  Order,  694. 
r.  Sufficiency  of  Ne^v  Matter  to  Require  Reply,  694. 
^.  In  yustices"  Courts,  697. 
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e.  Pending  Demurrer  to  Answer ^  6g'j, 
/,   Making  Further  Reply ^  697. 
g.   Criminal  Practice^  698. 
h.  Absence  of  Reply ^  698. 

(i)  In  General^  698. 

^2)  Omission  to  File  Reply  in  Tim^,  699. 

v3)  yudgment  for  Failure  to  Reply y  700. 

(4)   Waiver  of  Reply ^  701. 

3.  Reply  and  Demurrer  to  Same  Answer^  702. 

4.  Sufficiency  and  Defects^  702. 

a.  In  General,  702. 

b.  Repetition  of  Allegations  of  Complainty  703. 

c.  Reference  to  Extraneous  Matter,  703. 

d.  Alleging  and  Denying  Legal  Conclusions^  704. 

e.  Alleging  Matters  of  Evidence,  704. 

f.  Sham  and  Frivolous  Replies,  705. 

g.  Departure,  705. 

(^i)  In  General y  705. 
(2)  New  Assignment,  708. 
h.  Inconsistent  Replies,  709. 

5.  Denials,  710. 

a.  Ambiguity,  710. 

b.  Argumentativeness,  711. 

c.  General  Denials,  712. 

d.  General  Denials  and  Other  DenicUs  and  Allegations^  713. 

e.  Specific  Denial,  714, 

f.  Denial  of  Knowledge,  714. 

g.  Implied  Denials,  715. 

h.  Proof  under  General  Denial^  717. 

6.  Verification  of  Reply,  718. 

a.  In  General,  718. 

b.  Form  of  Verification^^  719. 

c.  By  Whom  Made,  719. 

d.  Effect  of  Unverified  Reply,  72a 

J.  Remedies  for  Insufficiency  and  Irregularity^  721. 

tf.  /«  General,  721. 

^,  Inconsistency,  721. 

r.   Faulty  Denials,  723. 

^.  Absence  of  Verification,  723. 

^.    Unnecessary  Replies,  723. 
8.  Aider  by  Reply,  724. 

CROSS-REFERENCES. 

As  to  Replications  and  Replies  in  Particular  Actions^  see  the  concrete 
titles  in  this  work  in  which  the  pleadings  in  such  actions  are 
treated,  and  the  General  Index. 

I.  Scope  of  Abticle.  —  The  purpose  of  this  article  is  to  state 
the  general  rules  of  pleading  governing  the  necessity  for  replica- 
tions and  replies,  the  methods  of  framing  them,  and   objections 
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thereto.  Rules  relating  to  replications  and  replies  in  particular 
forms  of  actions  are  not  stated  herein  further  than  is  necessary 
to  exemplify  general  rules. 

n.  DEFiviTioirs  —  1.  Eeplications — a.  In  Actions  at  Law. 

—  The  replication  in  an  action  at  law  is  the  plaintiff's  reply  to 
the  allegations  of  the  plea.^ 

b.  In  Suits  in  Equity.  —  A  replication  in  equity  is  a  formal 
pleading  averring  the  truth  of  the  allegations  of  the  bill  and 
denying  the  truth  of  those  of  the  answer.* 

2.  Beplies.  —  A  reply  is,  under  the  codes,  the  pleading  which 
is  the  substitute  for  and  which  is  equivalent  to  the  replication  at 
law  or  in  equity.' 

m  SEPLiGATioirs  AT  LAW  —  1.  Heoessity  and  Uses  of  Beplioations 

—  a.  In  General.  — Where  there  is  a  plea  in  bar  by  way  of 
traverse,  and  therefore  concluding  to  the  country,  the  plaintiff 
has  no  option  but  to  join  issue  by  adding  a  similiter;  ^  but  where 
a  plea  responsive  to  a  declaration  sets  up  new  matter  in  avoid- 
ance,* and,  in  short,  whenever  the  plea  appears  to  be  sufficient  in 

1.  Undflr  the  Alabama  Code  a  general  give  notice  thereof  as  a  special  defense 
replication  is  a  joinder  in  issue  on  the  under  a  plea  of  the  general  issue,  and 
plea,  and  a  special  replication  is  a  brief  that  a  replication  is  unnecessary,  it 
statement  in  plain  language  of  the  was  held  that  a  plea ^laV^/arr^'if  should 
facts  relied  on  as  an  answer  to  the  stand  as  a  notice  and  that  replication 
plea.  Lee  v,  De  Bardeleben  Coal,  etc..  was  not  necessary.  Burt  v,  Wayne 
Co.,  T02  Ala.  630.  Circuit  Judges,  90  Mich.  520. 

In  Seplevin  the  answer  to  the  avowry  5.  MciCinnon  v.  McCollum,  6  Fla.  376; 
or  recognizance  of  the  defendant  is  Benbow  r.  Marquis,  17  Fla.  441 ;  Liv- 
termed  a  plea,  and  the  answer  to  such  ingston  v.  L'Engle,  23  Fla.  427;  Living- 
plea  is  termed  a  replication,  though  ston  v.  Anderson,  30  Fla.  117;  Herman 
the  pleadings  respectively  stand,  with  v.  Williams,  36  Fla.  136;  Dean  v.  Mc- 
respect  to  the  proper  order  of  pleading,  Kinstry,  2  Smed.  &  M.  (Miss.)  213; 
in  the  position  of  replications  and  re-  ,  Bozman  v.  Brown,  6  How.  (Miss.) 
joinders.  McCarty  v.  Hudson,  24  '  349;  Hogue  v.  Lewellen,  42  Miss.  302; 
Wend.  (N.  Y.)  291;  Judd  z/.  Fox,  9C0W.  Maxwell  v.  Beltzhover,  9  Pa.  St.  139; 
(N.  Y.)  259.  Wellsburg  First  Nat.  Bank  v.  Kimber- 

2.  Jameson  v.  Conway,  10  111.  227.  land,  16  W.  Va.  555;  Foxcroft  v.  Mal- 
If  the  Defendant  Has  Put  in  a  Plea  the  lett,  4  How.  (U.  S.)  353. 

replication   is  the   reply  of  the  com-  Plea  of  Former  Conviction.  —  Whereto 

plainant  to  its  allegations.  an  indictment  for  misdemeanor  there 

8.  Under  the  Jndioatiire  Aets  the  reply  was  a  plea  of  former  conviction  before 

is  (he  answer  of   the  plaintiff  to  the  a  court  of  inferior  jurisdiction,  and  the 

defendant's  statement  of  defense.      3  state  intended  to  rely  on  the  fact  that 

Steph.  Com.  526.  the  former  trial  and  conviction   were 

4.  Co.   Litt.   T26a;    And.    Steph.  PI.  fraudulent,    it    was   held    that    there 

150.  should    have    been    a    replication    to 

As  to  Bimiliten  see  article  Similiters,  that  effect.    State  v,  Clenny,  i  Head 

Seplieation  Unneeeiiary.  —  To  a  plea  (Tenn.)  270. 

not  stating  facts   necessarily  preclud-  Discharge  in  Bankmptoy.  —  After  ver- 

ing  a  recovery  by  the  plaintiff  it  is  not  diet  in  assumpsit  the   defendant  ob- 

necessary  to  reply.     U.  S.  v.  Atwill,  24  tained    a     discharge    in    bankruptcy. 

Fed.  Cas.  No.  14,475.  which  he  pleaded  in  bar  of  judgment. 

Matter  Arising  After  Joining  Issue —  The  plaintiff  moved  for  judgment  non 

Michigan.  —  Where  it  was  provided  by  obstante  veredicto.      It   was   held    that 

rule  of  court  that  the  defendant  may,  his  proper  course,  if  he  wished  to  avail 

when    new  matter  arises  after  issue  himself  of  fraud  of  the   defendant  in 

joined  on  which  he  relies  as  a  defense,  contracting  the  debt   which   was  the 
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law,  a  replication  must  be  made.^ 

b.  Special  Kinds  —  (i)  Common  Traverse.  —  Where  the  alle- 
gations of  the  plea  are  expressed  either  affirmatively  or  negatively, 

and  the  pleader  simply  wishes  to  traverse  the  terms  of  its  allega- 
tions, a  common  traverse  is  proper.* 

(2)  Special  Traverse.  —  Where  the  pleader  desires  to  explain 
or  qualify  a  denial  instead  of  putting  it  in  a  direct  and  absolute 

cause  of  action,  was  to  reply  setting  without  a    replication.     Lockridge  v, 

up  that  fact.     Kellogg  r.  Kimball,  135  Carlisle,   6   Rand.  (Va.)  20;  Henry  v, 

Mass.  125.  Ohio  River  R.  Co.,  40  W.  Va.  234. 

A  Plea  of  the  Statute  of  Limitatioxii  re-  Plea  in  Abatement  Filed  Improperly.  — 

quires  a  replication  in  order  to  avoid  Where,  contrary  to  the  proper  order  of 

the    effect    of    the    plea.     Withers   v,  pleading,  a  plea  of  the  general  issue 

Richardson,   5  T.    B.   Mon.  (Ky.)  94;  and    one    in   abatement  are   filed   to- 

Bogle    V.    Conway,    3    Call    (Va.)    i;  gether,  it  is  unnecessary  to  reply  to  the 

Walicer  v,    Mississippi  Bank,   7   Ark.  latter   plea.      Dean   v.   McKinstry,    2 

503;  Baltimore,  etc.,  R.  Co.  v,  Faulk-  Smed.  &  M.  (Miss.)  213. 

ner,  4  W.  Va.  180;  State  v,  Douglass,  Volnnta37    Beplicatios.  —  Under   Act 

20  W.  Va.  770;  Ruflfner  v.  Hill,  21  W.  Mass.  1852,  c.  312,  §  19,  authorizing  a 

Va.  153:  Curry  v.  Mannington,  23  W.  plaintiff   to  file  a   replication    to  new 

Va.  14.     See  also  article  Limitations,  matter  at  any  time  before  trial,  it  is 

vol.  13,  p.  238.  held  that  where  a  first  trial  has  proved 

To  a  Plea  of  Knl  Tiel  Seeord  there  ineffectual  by  reason  of  a  disagreement 

should  be  a  replication.     Bone  v.  Mc-  of  the  jury,  he  may  file  a  replication  at 

Ginley,  7  How.  (Miss.)  671.  any  time  before  another  trial.     Burke 

1.  Miles  V.  Rose,  Hempst.  (U.  S.)  37;  v.  Miller,  4  Gray  (Mass.)  114. 

Fesmire  V.  Brock,  25  Ark.  20;  Hoi  lis  t/.  Special    Plea. —  In     Tennessee  it  has 

Moore,  25  Ark.   105;  Cole  v,  Wagnon,  been   held   that   where  the   defendant 

2  Ark.  154;  Sione  v,  Robinson,  9  Ark.  has   pleaded   specially  there   must  be 

469:  Taylor  7.  Coolidge,  17  Ark.  456;  a  replication,   but   that  where   notice 

Williams     v.    Perkins,    21     Ark.     19;  has  been  given  by  the   defendant  of 

Reagan  7'.  Irvin,  25  Ark.  86;  M'GuflSn  matters  of  defense  on  which  he  intends 

V.  Helm,   5  Litt.   (Ky.)47;  Rushing  v.  specially   to    rely,   the    plaintiff    need 

Key,  4  Smed.   &   M,  (Miss.)  191.     See  not   reply.     West  v,  Tylor,  2  Coldw. 

also  And.  Steph.  PI.  151.  (Ten n.)  96. 

Dismissal  of  Count  in   Deolaration, —  BepUcation  TTnnecesBary.  —  Under  the 

The  necessity  of  replication  to  a  plea  to  Massachusetts    statutes    obviating  the 

one  count  of  a  declaration  is  obviated  necessity  of  replications  unless  ordered 

by  the  dismissal  of  ihe  count.     Shrefller  by  the  court,   new   matter  alleged  in 

V.  Nadelhoflfer,  133  HI.  536.  the  plea  is  deemed  to  be  denied.     Ste- 

Materiality  of  Plea.  —  In  an  action  to  vens  v.  Parker,  7  Allen  (Mass.)  36T. 

recover  damages  for  personal  injuries  Massaohnsetts.  —  By  virtue  of    Gen. 

it  appeared  from  the  declaration  that  Stat.    Mass.,   c.    129,  §  23  (Pub.  Stat, 

the  cause  of  action  as  alleged  therein  Mass.,  c.  167,  §  24),  the  plaintiff  may 

arose  more  than  two  years  prior  to  the  disprove    the  defendant's  allegations 

commencement  of  the  action,  to  which  without  replying,  because  no  further 

there  was  a  plea  that  the  limitation  of  pleading  is  required  after  the  answer 

tho  plaintiff's  action  was  one  year.     It  except  by  order  of  court.     Montague 

was  held   that  this  plea  was  material  v,  Boston,  etc..  Iron  Works,  97  Mass. 

and  required  a  replication  of  a  special  502;  Cook  v.  Shearman,  103  Mass.  21; 

character,  for  '*  it  would  be  extending  Medfield  School  Dist.  v,  Boston,  etc., 

presumptions  too  far  for  this  court  not  R.  Co.,  102  Mass.  552. 

only  to  presume  that  the  plaintiff  would  2.  And.  Steph.  PI.,  g  in. 

have    replied   to   said    plea,    but   also  Plea  of  Plene  Administravit. — In  John- 

that  she  would  have   put  in  a  special  son  v.  Johnson,  i   Bailey  L.  (S.  Car.) 

rather   than    a    general    replication."  601   it  was  said  by  O'Neall,  J.,  that  in 

Curry  v.  Mannington,  23  W.  Va.  14.  an  action  for  money  had  and  received 

Where  a  Plea  Oonclndes  with  a  Verifl-  against  an  executor  where  there  is  a 

oation  there  can  be  no  joinder  of  issue  plea  oiplene  administravit  the  uniform 
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form,  or  where  the  common  traverse  would  be  improper  by  its 
opposition  to  a  rule  of  law,  or  the  use  of  the  common  form  might 
involve  in  the  issue  of  fact  some  question  which  it  might  be  more 
desirable  to  develop  as  ^n  issue  in  law,  it  is  proper  to  make  use 
of  a  special  traverse.* 

At  the  Protent  Day  the  special  traverse,  without  an  inducement  of 
new  matter,  is  scarcely  ever  used;  though  where  the  case  admits 
of  such  an  inducement  it  is  still  occasionally  adopted  and  is  as 
fitting  as  in  the  earlier  days  of  its  use.* 

(3)  Traverse  de  Injuria.  —  Where  it  is  desired  to  traverse  gen- 
erally all  material  allegations  in  special  pleas  whereby  matter  is 
pleaded  in  excuse  of  either  a  tort  or  a  breach  of  contract,  which 
tort  or  breach  is  admitted,  a  traverse  de  injuria  is.  in  many  states, 
permitted,'  although  originally  its  use  was  confined  to  actions 
sounding  in  tort.* 

practice    is    to    reply    by    a    general  Bz  Contraetu.  —  //  Is  Allowable  where 

traverse,  and  that  he  had  not  foand  a  the  plea  sets  up  matter  in  excuse  of  the 

single  instance  *'  in  which  it  is  under-  breach  of  contract.     Lincoln  v  Souder, 

taken  to  sr.t  out  the  assets  which  have  a  Clark  (Pa.)  319,  4   Pa.    L.   J.    107; 

not  been  administered."  Marshall   v.  Aiken,  25  Vi.  327;  Pad- 

1.  And.  Steph.  PI..  §  124.  dock   v,   Jones,    40   Vt.  474;   Isaac  v. 
As  to  the  form  of  a  special  traverse  Farrar,    i    M.   &   W.   65;    Gibbons  v. 

see    infra^    III.    4.    c,  (8)  (/)   Special  Mottram,  6  M.  &  G.  6q2,  46  £.  C.  L. 

Traverse,  692;  Schild  v.  Kilpin,  8  M.  &  W.  673; 

By  Basorting  to  This  Kind  of  Trayeno,  Jones  ?/.  Senior,  4  M.  &  W.  123;  Whit- 

insiead  of  generally  denying  the  mat-  taker  v.  Mason,  2  Bing.  N.  Cas.  359, 

ters  pleaded  or  a  material   point  pre-  29  £.  C.  L.  357;  Crisp  v.  GriflSths,  2  C. 

sented,   the  facts   are   placed   on   the  Nl.  &  R.  159. 

record  and  a  legal  question  arises  of  //  Is  Not  Allowable  where  the  pleas 

their  sufficiency  or  insufficiency  as  an  do  not  set   up  matter  in  excuse,  but 

answer  to  the  case  made  by  the  plea,  deny  some  material  allegation  of  the 

Kinzie  t'.  Farmers,  etc..  Bank,  2  Dougl.  declaration  or  setup  matter  amount- 

(Mich.)  105.  ing  to  a  discharge.     Solly  v.  Neish,  2 

2.  And.  Steph.  PI.,  §  125.  C.  M.  &  R.  355;  Parker  v.  Riley,  3  M. 
Bpeoial     Trayeno     Legitimate.  —  Un-  &  W.  230;  Cleworih  v,  Pickford,  7  M. 

doubtedly  the  special  traverse  is  recog-  &  W.  314:  Elwell  v.  Grand   Junction 

nized  as  legitimate  when  the  induce-  R.  Co.,  5  M.  &  W.  669;  Ruckman  v, 

ment    amounts    in    substance     to    a  Ridgefield  Park  R.  Co.,  38  N.  J.  L.  98, 

sufficient  answer  to    the    plea,    even  holding,  in  an  action  to  recover  from 

though  the  plaintiff  may  be  able  to  use  the  defendant  the  amount  of  his  sub- 

the    common    traverse.       Douglas    v,  scription  for  capital  stock  of  the  plain- 

Hennessy,  15  ti.  I.  272.  tiffs,    that    where    there    was  a   plea 

It  Is  a  Proper  Beplioation  when  the  denying  the  agreement  contained   in 

plaintiff  sets  up  in  bar  of  the  plea  new  the  declaration  and  setting  out  another 

facts  inconsistent  with  those  alleged  by  contract,  it  was  not  an  excuse  for  the 

him.     After   stating   the   facts   which  nonperformance  of  a  contract  that  was 

constitute  his  answer  to  the   plea  he  admitted. 

concludes   with   a   formal   traverse  of  Coyenant.  —  It   has  been   allowed  in 

one    or    more    of   the   material    facts  actions  of  covenant.     Rickardsv.  Mur- 

alleged  by  the  defendant   and  which  dock,  10  B.  &  C.  527,  21  £.  C.  L.  123. 

are  inconsistent  with  the  truth  of  his  4.  Cowper  v.  Garbett,  13  M.  &  W. 

own.     Kinzie  v.  Farmers,  etc.,  Bank,  34,  holding  that  the  general  traverse  de 

3  Dougl.  (Mich.)  105.  injuria  was,  no  doubt,  until  the  com- 

8.  Ruckman  v.  Ridgefield  Park  R.  ing  into  operation  of  tbe  Hilary  Rules, 
Co.,  38  N.  J.  L.  98,  holding  that  there  confined  to  actions  of  trespass,  re- 
is  no  reason  in  principle  why  this  plevin,  and  actions  on  the  case,  for  in 
form  of  traverse  should  not  be  used  in  those  actions  only  did  the  necessity  of 
contract.  such  a  traverse,  generally  speaking, 
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Limitationi  on  Its  Use.  —  De  injuria  will  not  be  a  good  reply  when 
the  defendant  insists  as  a  justification  on  a  right  ^  arising  from 
authority  of  law,*  authority  in  fact  derived  from  the  opposite 

occur.     "In  actions  of  assumpsit,  and  rules  of  the  common  law  to  govern 

on  the  case  of  nonfeasance,  there  were  us  in  pleading,  we  are  not  at  liberty  to 

probably  no  special  pleadings  contain  disregard  them.    The  most  satisfactory 

ing   matter  in  excuse  and    requiring  and  tangible  rule  is  this:  that  where  the 

such  a  traverse;    *    *    *    and  In  ac-  defense  sets  up  matter  of  positive  and 


tions  of  covenant  and  debt  on  special- 
ties such  pleas  were  very  rare,  and  the 
adoption  of  a  general  traverse  was 
practically    unnecessary.       But  since 


absolute  right,  as  the  levy  of  an  execu* 
tion,  the  service  of  a  warrant,  the  col- 
lection of  tithes  or  taxes,  and  the  like, 
there  a  special  replication  is  required; 


the  new  rules  such  pleas  in  actions  of  but  where  the  matter  set  up  in  defense 

assumpsit  and  debt  have  become  very  amounts  to  but  an  excuse  for  the  act 

common,  and  the  principle  being  the  complained  of,  and  is  not  the  exercise 

same,  viz.,  that  a  plaintiff  should  be  at  of  an  affirmative  right,  as  son  assault 

liberty  to  put  in  issue  by  one  traverse  demesne^  there  the  general  replication, 

the  whole  matter  of  excuse  contained  de  injuria,  tic. ^  is  sufficient."     Allen  v, 

in  the  plea,  it  is  highly  reasonable  that  Scott,  13  III.  80. 

a  similar    form    of    general    traverse  Proper  Beplication  to  Plea  of  Jnstifiea- 

should  be  allowed  in  those  actions  also,  tion. -^  Where   the   plea  justifies    and 


and  accordingly  all  the  courts  have 
sanctioned  such  a  form  of  replication 
in  actions  of  assumpsit,  making  a 
change  only  in  the  words,  which  are 
merely  formal.*'  See  also  Coffin  v, 
Bassett,  2  Pick.  (Mass.)  357. 

1.  Allen  V.  Scott,  13  III.  80;  Neale 
V,  Clautice,  7  Har.  &  J.  (Md.)  372; 
Coffin  V,  Bassett,  2  Pick.  (Mass.)  357; 
Hannen  v.  Edes,  15  Mass.  347;  Ruck- 
man  V.  Ridgefield  Park  R.  Co.,  38  N.  J. 
L.  98;  Strong  v.  Smith,  3  Cai.  (N.  Y.^ 
164;  Hyatt  V,  Wood,  4  Johns.  (N.  Y.) 
150;  Lytle  V,  Lee,  5  Johns.  (N.  Y.)  112; 
Collier  i/.  Moulton,  7  Johns.  (N.  Y.)  109; 


does  not  excuse,  it  seems  that  the 
proper  course  of  the  plaintiff  is  to  ad- 
mil  that  portion  of  the  plea  which  con- 
sists in  the  allegation  of  an  authority 
in  law  and  go  on  to  aver  that  the  de- 
fendant did  the  act  in  question  of  his 
own  wrong  and  without  the  residue  of 
the  cause  alleged  in  the  plea.  Stickle 
V.  Richmond,  i  Hill  (N.  Y.)  77;  Curry 
V,  Hoffman,  5  Clark  (Pa.)  274;  Robin- 
son V.  Raley,  i  Burr.  320. 

Plea  of  Jnstifloatiott  -  Hew  York.  —  In 

New  York,  before  the  code,  where  the 

defendant    alleged    in   his    plea    that 

matter  whereof  the  plaintiff  complained 

Plumb  V.    M'Crea,  12   Johns.  (N.    Y.)    was  authorized  by  statute,  it  was  pro* 

491;  Brown  v,  Bennett,  5  Cow.  (N.  Y.)    vided   that  the   plaintiff   might   reply 


181;  Allen  V,  Crofoot,  7  Cow.  (N.  Y,)46; 
Griswold  v.  Sedgwick,  i  Wend.  (N. 
Y.)  126;  Coburn  v.  Hopkins,  4  Wend. 
(N.  Y.)  577;  Tubbs  V.  Caswell,  8  Wend. 


that  the  defendant  did  of  his  own 
wrong  the  act  complained  of,  without 
the  cause  alleged  by  the  defendant, 
whereupon   the  issue  should  be  tried 


(N.  Y.)  129;  Lincoln  z/.  Souder,  2  Clark     by   a  jury..    Comly   v.  Lockwood,  15 
(Pa.)  319,   4   Pa.   L.  J.   107;  Langford    Johns.  (N.  Y.)  188. 


V.  Waghorn,  7  Price  670;  Jones  v, 
Kitchin.  I  B.  &  P.  76;  Cooper  v.  Monke, 
Willes  54. 

Bnle  for  TTse  of  de  Ixgarla.  —  "  There 
are  cases  undoubtedly  sustaining  the 
rule  ♦  ♦  *  that  this  replication  is 
proper,  except  where  the  plea  justifies 
by  matter  of  record;  and  yet  cases  are 
not  wanting  where  a  special  replication 


2.  Crogate*s  Case,  8  Coke  66. 

Aathority  in  Law.  —  De  injuria  is  im- 
proper in  a  case  where  the  plea  to 
which  it  is  interposed  stfts  up  some 
authority  in  law  which  prima  facie 
would  be  a  legal  defense  or  justification 
for  the  act  complained  of.  Tinker  v, 
Rockford,  36  111.  App.  460. 

Contra.  —  In  Erskine  v.  Hohnbach,  14 


has  been  required  to  a  plea  setting  up     Wall.  (U.  S.)6i6,  Field,  J.,  said:    "  We 


a  defense  in  no  way  depending  upon 
matter  of  record.  It  must  be  admitted 
that  many  of  these  distinctions  are 
more  Arti^cial  than  substantial,  and 
do  not  contribute  very  essentially  to  the 
promotion  of  the  ends  of  justice.  So 
long,  however,  as  we  are  to  look  to  the 


are  aware  of  numerous  decisions  in 
this  country  to  the  effect  that  the  repli- 
cation de  injuria  is  only  a  good  replica- 
tion where  the  plea  sets  up  matter  of 
excuse,  and  is  not  good  where  the  plea 
sets  up  matter  of  justification,  though 
the  justification  be  under  process  from 
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party,*  or  authority  of  record,*  nor  where  the  plea  amounts  to 
matter  of  discharge  and  not  of  excuse.' 

InterMt  in  or  Title  to  Lud  or  Pononal  Property.  —  Where  the  plea 
alleges  that  the  defendant  is  interested  in  or  entitled  to  land  or 
goods  seized  it  is  improper  to  reply  de  injuria,^ 

(4)  Confession  and  Avoidance.  —  Where  it  is  desirable  to  con- 

a  court  not  of  record,   or  rest  upon  AwrampeHfor  Money  Had  md  BeeeivecL 

some  authority  of  law  other  than   a  — Where  the  plea  denied  the  plaintiff's 

judgment  of  the  court.     Such  are  the  sole  right  to  the  money  claimed,  and 

decisions  of  the  Supreme  Court  of  New  alleged  (hat  the  defendant  retained  the 

York,  Griswold  v.  Sedgwick,  i  Wend,  money  sought  to  be  recovered  as  his 

(M.    y.)   T31;    Coburn   v.    Hopkins,    4  own   to  pay  advances  made   by  him 

Wend.  (N.   Y.)  577,  and  they  proceed  pursuant  to  the  plaintiff's  license,  and 

upon  the  supposed  doctrine  of  the  reso-  the  plaintiff  replied  tU  injuria,  the  rep- 

lutions  in  Crogate's  Case,  8  Coke  66.  lication    was    held   bad    because    the 

But  an  examination  of  that  case  will  plea  did  not  contain  matter  of  excuse 

show  that  the  doctrine  is  not  supported  for  the  defendant's  breach  of  promise, 

to  the  extent  laid  down   in  the  New  but  denied  the  promise  made  to  the 

York  decisions.     The  third  resolution  plaintiffs.     Solly  v,  Neishe,  2  C.  M.  & 

in   Crogate's    Case   does  state   that  a  R.  353. 

replication  de  injuria  is  bad  where  the  2.  Crogate's  Case,  8  Coke  66. 
justification  is  under  authority  of  law,  8.  Ruckman  v.  Ridgefield  Park  R. 
but,  as  observed  by  Mr.  Justice  Patte-  Co.,  38  N.  J.  L.  98. 
son,  in  Selby  v,  Bardons,  3  B.  &  Ad.  2,  Pleas  Amounldng  to  a  Denial.  —  Where 
23  E.  C.  L.  9,  this,  if  taken  to  the  full  the  plea,  though  purporting  to  be  in 
extent  of  the  terms  used,  is  inconsist-  excuse  by  way  of  confession  and  avoid- 
enc  with  that  part  of  the  first  resolution  ance,  is  in  fact  a  traverse,  de  injuria  is 
which  Slates  that  where  the  plea  justi-  bad.  Fisher  v.  Wood,  i  Dowl.  N.  S.  54. 
fies  under  proceedings  of  a  court  not  Plea  of  Aeoord  and  Satidaotion.  —  In 
of  record  the  replication  may  be  an  action  on  a  bill  of  exchange  where 
used."  the  plea  was  in  substance  one  of  accord 
TreopaM  de  Bonis  Asportatis.  —  Where  and  satisfaction  by  matter  arising  after 
ths  defendant  justified  his  entry  into  a  the  maturity  of  the  bill,  it  was  held  to 
dwelling  house,  the  outer  door  being  be  matter  of  excuse  and  not  discharge, 
open,  and  his  attachment  of  certain  Jones  v.  Senior,  4  M.  &  W.  123. 
property  under  a  writ  of  attachment,  4.  Crogate's  Case,  8  Coke  66;  Selby 
and  as  to  the  residue  pleaded  not  v.  Bardons,  3  B.  &  Ad  2,  23  E.  C.  L. 
guilty,  it  was  held  that  the  plaintiff  9;  Wallace  r.  Hibbs,  4  Phila.  (Pa.)  154, 
could  not  reply  de  injuria  as  to  the  resi-  17  Leg.  Int.  (Pa.)  397. 
due,  protesting  that  the  writ  was  not  TreipaH  dnare  Glansum.  —  Where  the 
served.  Oystead  v.  Shed,  12  Mass.  defendant  denied  that  what  was  charged 
505.  was  a  trespass,  because  the  close 
1.  Crogate's  Case,  8  Coke  66.  broken  and  the  goods  taken  wete  his 
Beason  for  Bnle.  —  This  rule  "  ap-  own  property,  so  that  it  could  not  be 
pears  to  be  founded  in  good  sense;  for  a  trespass  upon  the  plaintiff,  it  was 
although  the  plaintiff  may  be  well  held  that  the  plaintiff  should  traverse 
allowed  by  his  general  replication  to  the  rights  set  up  and  could  not  reply 
put  in  issue  and  to  compel  the  defend-  generally  de  injuria.  Berry  v,  Caha- 
ant  to  prove  all  the  facts  which  consti-  nan,  7  N.  J.  L.  77. 
tute  his  defense,  when  they  lie  in  his,  Title  Alleged  as  Indnoement.  —  But  if 
the  defendant's,  exclusive  knowledge,  the  title  or  interest  be  only  induce- 
yet  where  facts  are  pleaded  which  lie  ment,  de  injuria  is  a  good  replication; 
equally  in  the  knowledge  of  the  plain-  as  in  battery,  if  the  defendant  pleads 
tiff  and  the  defendant,  such  as  an  that  he  was  seized  in  close  and  had  cut 
authority  or  license  given  by  the  plain-  his  corn,  and  the  plaintiff  came  to  take 
tiff,  there  is  no  reason  for  compelling  away  his  corn,  and  he  in  his  defense, 
the  defendant  to  prove  them,  unless  etc.,  there  the  plaintiff  may  reply  ^  I'w- 
the  plaintiff  thinks  proper  to  deny  them  juria.  White  v.  Stubbs,  2  Saund.  295^; 
by  a  special  traverse."  Salter  v.  Vivian  v,  Jenkin,  3  Ad.  &  El.  741,  30 
Purchell,  i  Q.  B.  209,  41  E.  C.  L.  506.  E.  C.  L.  198. 
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fess  and  avoid  the  effect  of  a  plea  the  plaintiff  should  set  forth 

the  special  circumstances  which  make  the  defendant  liable,  not- 
withstanding his  plea,  by  replying  in  confession  and  avoidance,* 
and  it  is  permissible,  where  the  absque  hoc  clause  of  a  special 
traverse  in  the  plea  is  insufficient  in  law,  to  confess  and  avoid  its 
inducement.* 

(5)  Matter  of  Estoppel.  —  Where  matter  constituting  an  estop- 

1.  Tomlinson    v.    Darnall,   2    Head  personal  injuries  the  defendant  pleads 

(Tenn.)  538;  Mulligan  v.  Shea,  7  Pa.  the  general  issue  and  also  contributory 

Co.  Ct.  118;  Dunklee  z/.  Goodenough,  negligence,    and   the   plaintiff   replies 

65  Vt.   257.     See  also  article  Conf£S-  confessing   the    plea    of    contributory 

SIGN  AND  Avoidance,  vol.  4,  p.  664.  negligence,  and  in  order  to  avoid  its 

Plea  of  nonjoinder.  —  Where  the  non-  effect   avers   that  the  defendant  was 

joinder  of  one  of  several  joint  obligors  aware  of  the  dangerous  position  of  the 

is  pleaded  in  abatement  his  death  may  plaintiff   and   was    guilty    of    wanton 

be  replied  in  avoidance.      Cummings  recklessness,  the  burden  devolves  on 

V.  People.  50  111.  132,  136.  the   plaintiff   to  prove  that  the  negli- 

Plea  of  Former  Conviction.  —  A  repli-  gence  was  wanton.    Lee  t/.  De  Bardele- 

cation  that  the  conviction  was  fraudu-  ben  Coal,  etc.,  Co.,  102  Ala.  628. 

lently  obtained  and  that  the  evidence  S.  Hubbard  v.  Mutual  Reserve  Fund 

was  not  heard  at  ihe  former  trial  is  L.  Assoc,  80  Fed   Rep.  681. 

good  in  avoidance.    State  v,  Colvin,  Confession  and  Avoiduice  of  Indnoement. 

II  Humph.  (Tenn.)  5qq.  —  When  a  special  traverse  contained  in 

Seplieations  to  Pleas  of  Actions  Pend-  a  plea  is  not  the  gist  of  the  action,  or, 

ing.  —  At  common  law  the  replication  in  other   words,   is   immaterial,   it  is 

to  pleas  of  this  description  is  nul  tiel  proper  for  the  plaintiff  to  pass  by  that 

record.     But    it  is  said   that  a    more  averment,    and   although   the   induce- 

reasonable  rule  would  be  to  permit  a  ment  to  a  special  traverse  is  in  general 

reply  in  avoidance  of  the  plea  of  former  not  traversable,   he  may  in  such  case 

action,  when  the  court  would  be  able  take  issue  on  any  fact  alleged  in  the 

to  ascertain  the  true  reason  of  the  sec-  inducement.     Wheelwright  v.  Beers,  2 

ond  action,  and  if  it  appeared  vexatious  Hall  (N.  Y.)  391,  which  was  an  action 

to  abate  it.     Wilson  v,  Milliken,  (Ky.  on  a  charter-party.     A  special  plea  ad- 

i8>j8)  44  S.  W..  Rep.  660.  milted     the     charier-party,     etc.,     as 

Plea  of  Coverture.  —  If  the  plaintiff  alleged  in  the  first  count  of  the  dedara- 
wishes  to  avoid  the  effect  of  a  plea  of  tion,  and  averred  that  the  defendant 
coverture  he  should  set  forth  the  special  did  not  refuse  to  dispatch  the  vessel, 
circumstances  which  make  the  defend-  but  that  the  vessel  was  so  much  dam- 
ant  liable  notwithstanding  the  cover-  aged  by  the  perils  of  the  sea  that  it  was 
ture.  Mulligan  v.  Shea,  7  Pa.  Co.  Ct.  necessary  to  put  into  the  nearest  port; 
118.  that  while  there  she  was  examined  to 

Confession  and  Avoidance  —  Kassaohn-  ascertain  what  repairs  were  necessary 

setts.  —  The  effect  of  the    Massachu-  to  enable  her  to  proceed  on  her  voy- 

setts  Practice  Act  providing  that   no  age;  that  it  was  found  necessary  for 

further  pleading  is  requisite  after  the  all  concerned  that  she  be  sold,  and  she 

answer,  except  under  certain  circum-  was  sold;    and  that  thus  ihe  voyage 

stances,  is  not  to  prohibit  a  plaintiff  for  which  she  was  chartered  was  not 

who  has  omitted  to  file  a  replication  performed.     To  this  plea  there  was  a 

from  availing  himself  of  any  facts  by  replication  admitting  the  injury  and  the 

way  of  discharge  or  avoidance  of  new  vessel's  putting  into  another  port  as  of 

matter  in  an  answer.     Lyon  v,  Man-  necessity,  and  that   the   voyage    was 

iiing.  133  Mass.  439.  prevented,  but  averring  that  the  voy- 

Proof  of  Katter  in  Avoidance.  —  The  age  was  not  broken  up  and  prevented 

proof  of   matters  which  confess  and  by  perils  of  the  sea  as  alleged  by  Ihe 

avoid  the  plea  is  inadmissible  unless  defendant.     It  was  held  that  the  aver- 

such  matters  are  specially  and  sufii-  ment  in  the  plea  that  the  defendant  did 

ciently   pleaded.     Tomlinson   v.  Dar-  not  refuse  to  dispatch  the  vessel  pre- 

nall.  2  Head  (Tenn.)  538.  sented  no  sensible  or  material  issue  to 

Proof  under  Confession  and  Avoidance  the  plaintiff,  and  there  could  be  no  trial 

^-Alabama.  —  Where  in  an  action  for  on  such  an  issue  of  the  merits  of  the 
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pel  does  not  appear  in  the  declaration  and  the  plaintiff  intends 
to  rely  thereon,  he  must  expressly  set  it  forth  in  a  replication.* 

(6)  New  Assignment  —  (a)  In  GaneraL  —  In  all  cases  where  the 
plaintiff  has  so  vaguely  and  indefinitely  framed  his  declaration 
that  the  real  cause  of  complaint  is  not  made  sufficiently  clear  to 
the  defendant,  and  the  latter  has  pleaded  to  a  grievance  other 
than  that  intended  by  the  plaintiff,  there  must  be  a  new  assign- 
ment,'  which,  though  not  properly  speaking  a  replication,  is  in 
the  nature  of  one,  as  it  never  occurs  but  in  answer  to  a  plea." 
If  the  circumstances  of  the  case  require  it,  there  may  be  more 
than  one  new  assignment.* 

Where  There  If  But  a  Single  Orievanee  embodied  in  the  declaration  and 
the  plaintiff  by  his  replication  treats  that  as  a  cause  of  action  for 
which  he  brought  his  suit,  the  declaration  is  thereby  exhausted. 
There  is  no  subject-matter  remaining  on  which  a  new  assignment 
can  operate.* 


case,  to  wit,  the  sufficiency  of  the 
defendant's  excuse  for  breaking  up 
the  voyage. 

1.  Kempe  v.  Goodall,  2  Ld.  Raym. 
1 154;  Oregonian  R.  Co.  v.  Oregon  R., 
etc.,  Co.,  loSawy.  (U.S.)465;  Trimble 
V,  State,  4  Blackf.  (Ind.)  436;  Burdit 
V,  Burdit,  2  A.  K.  Marsh.  (Ky.)  143; 
Warner  v.  Bledsoe,  4  Dana  (Kv.)  73. 
See  also  article  Estoppel,  vol.  8,  p.  5. 

S.  And.  Steph.  PI.,  §  134;  Moses  v. 
Levy,  4  Q.  B.  213,  45  E.  C.  L.  213.  In 
this  case  Lord  Denman  said :  '*  Where 
the  declaration  itself  points  at  one  par- 
ticular transaction,  and  the  plea  ap- 
plies itself  to  one  particular  transaction 
of  the  same  sort,  different  from  that 
intended  by  the  declaration,  or  where 
the  plea  narrows  the  declaration  con- 
trary to  the  intention  of  the  plaintiff, 
a  new  assignment  is  necessary.** 

In  all  cases  where  the  defendant  ap- 
plies his  justification  to  a  different 
caase  of  action  from  that  to  which  it  is 
applicable  there  must  be  a  new  assign- 
ment. Bagot  V.  Williams,  3  B.  &  C. 
235,  in  E.  C.  L.  62;  Williams  v.  Spears, 
II  Ala.  138. 

The  office  of  a  new  assignment  is  to 
obviate  a  difficulty  occasioned  by  the 
generality  of  the  declaration.  Dana  v. 
Bryant,  6  111.  104. 

S.  And.  Steph.  PI..  §  134. 

Olijeot  of  Hew  Assignment.  —  By  say- 
ing  that  the  cause  of  action  covered  by 
the  plea  was  not  that  of  which  he  had 
complained,  but  some  other  which  he 
now  stated,  the  plaintiff  intended  "  to 
give  the  go-by  to  all  that  the  defendant 
had  pleaded.'*  Cheasley  v.  Barnes,  10 
East  80. 


yuMga^n  —  Ko  opportunity  for  new 
assignment  is  offered  bv  the  Michigan 
practice.  The  plaintiff  must  therefore 
show  in  his  declaration  such  facts  as 
will  enable  him  to  go  to  trial  upon  his 
real  matter  of  grievance,  whatever  de- 
fense he  may  have  to  meet.  McFar- 
lane  v.  Ray,  14  Mich.  465. 

Several  Trespaisee.  —  Where  several 
acts  have  been  committed,  some  of 
which  maybe  justifiable  and  some  not, 
and  the  claim  is  for  those  not  justifi- 
able, there  should,  if  the  plea  is  to  the 
justifiable  acts,  be  a  nevi  assignment. 
Scott  V,  Dixon,  2  Wils.  C.  PI.  3: 
Groenvelt  v.  Burwell,  i  Ld.  Raym.  463. 

False  Impriionnient.  —  Where  there  is 
a  plea  of  justification  under  a  warrant 
in  an  action  for  false  imprisonment,  if 
the  plaintiff  intends  to  show  that  there 
is  a  different  arrest  from  that  which  the 
plea  justifies  he  must,  as  a  basis  for 
introduction  of  evidence  thereof,  new- 
assign.  Stickle  V,  Richmond,  i  Hill 
(N.  Y.)  77. 

In  Assault  and  Battery,  there  is  no 
necessity  for  a  new  assignment  where 
the  beating  complained  of  is  the  same 
as  that  which  the  plea  attempts  to 
justify.  In  order  to  make  a  new 
assignment  necessary  there  should  be 
a  further  assault  after  that  averred  in 
the  plea.     Hannen  v.  Edes,   15  Mass. 

347. 

4.  Tribble  v.   Frame,  7  T.   B.  Mon. 

(Ky.)  529. 

The  plaintiff  cannot  carry  a  second 
new  assignment  beyond  the  first  one. 
Pugh  V.  Griffith,  7  Ad.  &  El.  827,  34 
E.  C.  L.  233. 

5.  Spencer  v.  Bemis,  46  Vt.  29.    In 
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It  Ganenllj  Ooeun  in  Tresptis,  but  where  the  reason  is  equally 
applicable  it  may  be  used  in  any  form  of  action.* 

(b)  Unoertaiiity  of  Plaea  or  Time.  —  Where  there  has  been  in  the 
declaration  only  a  general  description  of  the  locality  in  which  a 
trespass  has  been  committed  the  plaintiff  will  be  driven  to  a  new 
assignment.* 

(c)  UnanthoriMd  AoU.  —  Where  the  plaintiff  is  desirous  of  pointing 
out  that  the  grievances  for  which  he  seeks  to  recover  are  not 
protected  by  what  the  defendant  may  have  pleaded  in  justifica- 
tion or  excuse  therefor,  there  must  be  a  new  assignment.' 

this  case  the  declaration  counted  on  son  has  two  causes  of  action   for  a 

one  act  of  trespass  without  continua-  breach  of  contract,  for  one  of  which  he 

tion  or  repetition,  and  the  defendant  has  already  obtained  a  judgment,  and 

justified,  setting  forth  by  plea  an  al-  to  an  action  for  the  other  the  defend- 

leged  right  of  way,  and  that  the  alleged  ant  pleads  the  judgment  recovered,  the 

trespass  was  the  doing  what  he  law-  plaintiff  should  new-assign  and  show 

fully  might  do  in  removing  obstruc-  that    the    action    was    brought  for  a 

tions  placed  across  the  said  way  by  the  different  breach  of  contract  from  that 

plaintiff,  to  which  there  was  a  replica-  for  which  the  judgment  pleaded  had 

tion    denying    the    alleged    way    and  been   obtained.     Seddon   v.   Tutop,   6 

right,  and  that  there  was  any  obstruc-  T.    R.  607;    Kitchen    v.    Campbell,   3 

lion,  which  was  followed  by  a  new  as-  Wils.  C.  PI.  304;    Williams  v.  Spears, 

signment  alleging  that  the  action  was  11  Ala.  138. 

brought,  not  only  for  the  trespasses  Plea  in  Abatement. —  Where  there  is  a 
justified  by  the  plea,  but  also  for  plea  in  abatement  that  another  action 
others.  It  was  held  that  it  was  not  is  pending  it  is  not  necessary  to  new- 
permissible  for  the  plaintiff  to  bring  assign  in  order  to  admit  proof  of  an 
upon  the  record  other  acts  of  trespass  extrinsic  fact  not  contradicting  but 
which  were  not  within  the  scope  of  the  merely  limiting  the  operation  of  the 
declaration.  record  by  which  the  defendant  must 

In  the  Caie  of  a  Single  Act  of  trespass,  support  his  plea.     Williams  v.  Spears, 

a  new  assignment  is  an  attempt  to  am-  11  Ala.  138. 

plify  the  cause  of  action  stated  in  the  8.  Eiwis  t/.  Lombe,  6Mod.  117;  Lam- 
declaration  which  cannot  be  allowed,  bert  v.  Stroother,  Wiiies  223;  Martin 
If  the  act  sought  to  be  justified  is  ex-  v.  Kesterton,  2  W.  Bl.  1089;  Goodright 
cessive  or  committed  with  more  vio-  v.  Rich,  7  T.  R.  323. 
lence  than  the  subject  of  justification  New  assignments  are  also  adopted 
authorized,  that  may  be  put  on  the  for  the  purpose  of  ascertaining  with 
record  by  a  replication,  but  not  by  a  greater  precision  and  exactness  the 
new  assignment  of  a  diflerent  trespass,  place  or  time  which  has  been  alleged 
Stults  V.  Buckelew,  28  N.  J.  L.  150.  only     generally    in     the    declaration. 

Single  Cause  of  Action.  —  There  must  Greene  v,  Jones,  i  Saund.  299;    Wil- 

be  more  than  one  cause  of  action  or  it  liams  v.  Spears,  11  Ala.  138. 
is   impossible  that  there  should  be  a        8.  Monprivatt   v.  Smith,   2   Campb. 

new  assignment.     Thomas  v.  Marsh,  175:    Oakes  r.  Wood,  3  M.  &  W.  150; 

5  C.  &  P.  596,  24  E.  C.  L.  470;  Cheas-  Atkinson     v.    Warne,    5    Tyrw.    481; 

ley  r.  Barnes,  10  East  78.  Penn  v.  Ward,   5  Tyrw.  975;    Dye  v, 

1.  I  Chitty  on  Pleading  654.  Leatherdale,  3  Wils.  C.  PI.  20;  Taylor 

Aarompsit.  —  Where  the  claim  was  for  v.  Cole,  3  T.   R.  292;    Fisherwood  v. 

goods  sold  and  a  plea  which  mififht  be  Cannon,  cited  \n  Taylor  v.  Cole,  3  T.  R. 

applied  to  one  sale,  but  not  to  the  one  297:  Bush  r.  Parker,  i  Bing.  N.  Cas. 

for  which  (he  paintiff  sued,  was  filed,  it  72,  27  E.  C.  L.  312;    Phillips  v.   How. 

was  held  that  there  might  be  a  new  as-  gate,  5  B.  &  Aid.  220,  7  E.  C.   L.  74; 

signment  that  the  action  was  brought  Stammers  v,  Yearsley,  10  Bing.  35.  25 

to  recover  the  price  of  other  goods  sold  E.  C.  L.  19;  Yingling  v.  Hoppe,  9  Gill 

to  the  defendant.     Seddon  v.  Tutop,  6  (Md.)  310. 
T.  R.  607.  Lioenie.  —  In   trespass   for  breaking 

Judgment  BeooTered. —  W*here  a  per-  and  entering  the  plaintiff's  house  the 
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r.  Absence  of  Replication.  —  If  the  plaintiff  fails  to  reply 
within  such  time  as  is  prescribed  by  the  rules  of  court  the 
defendant  may  move  for  a  rule  to  compel  him  to  do  so  or  suffer 
a  judgment  of  nonpros,^ 

d.  Waiver  of  Replication  —  (i)  Implied  Waiver.  —  If  the 
record  shows  that  though  no  replication  has  been  filed  an  in- 
formal issue  has  been  treated  as  sufficient  by  the  parties,  and  that 
under  it  they  have  had  the  full  benefit  of  their  evidence,  the 
court  will  consider  the  irregularity  waived,  and  in  the  case  of  a 
jury  trial  will  refuse  to  disturb  the  verdict;*  and  the  rule  is  the 

defendant  pleaded  a  license  from  the  Diimiiial  of  Petition  for  Kandmiuii.  — 

plaintiff.     It  was  held  that  if  the  plain-  Where  the  answer  lo  a  petition  for  a 

tiff  wished  to  lake  advantage  of  a  revo-  mandamus  denies  all  the  material  alle- 

cation  he  must  new-assign.     Ditcham  gallons  of  the  petition,  and  the  peti- 

V.  Bond,  3  Campb.  524.  tioners  file  no  replication  and  take  no 

Be  Iigniia  Not  I^per.  —  When   the  steps  to  form  an  issue  of  fact,  the  pe- 

plainii(T  replied  de  injuria  to  a  plea  of  tition  should  be  dismissed.     People  v. 

justific  tion,  it  was  held  that  he  could  Hercer,  172  111.  271. 

not  sustain  the  issue  thus  formed  by  Failure  to  Seply  After  Withdrawal  of 

eiridence  that  the  acts  complained  of  Demurrer.  —  Where  the  plaintiff  with- 

went  beyond   the  cause  alleged  in  the  draws  a  demurrer  to  a  plea  and  afier- 

plea;  his   proper  course  was  to  have  wards   fails    to    file    replications,    the 

new-assigned.     Oystead  v.    Shed,    12  defendant  is  entitled  to  judgment  on 

Mass.  505.  the  plea.      Hunter  r.   Bilyeu,  39   111. 

Where  it  is  necessary  only  to  show  367. 

that  the  acis  constituting  the  gist  of  the  Demurrer  to  Seplication  Sustained.  — 

declaration  are  in  excess  of  the  justifi-  A  default  for  want  of  replication  should 

cation  pleaded  it  is  held  that  recourse  not  be  entered  where  a  replication  has 

need  not  be  had  to  a  new  assignment,  been  successfully  demurred  to.     Wade 

Hannen  v.  Edes,  15  Mass.  347;  Loring  v.  Doyle,  17  Fla.  522. 

V,  Aborn,  4  Cush.  (Mass.)  608.  Failure  to  Beply  Admits  Truth  of  Flea. 

Justification    of   Trespass.  —  By   new-  —  If,  after  objection  made  to  the  ab- 

assigning  the  plaintiff  admits  that   a  sence  of  a  replication,  the  plaintiff  does 

plea  justifying  a  trespass  well  answers  not  file  one,  he  should  be  regarded  as 

the  declaration,  but  states  in  effect  that  admitting  the  truth  of  the  plea.     Amy 

the  defendant  is  under  a  mistake,  be-  v.  Smith,  i  Litt.  (Ky.)  337;    Culver  v, 

cause  the  complaint  is  of  a  new  and  Uthe,  7  111.  App.  468. 

substantive  trespass  not  answered  by  Ho  Aider  by  Yerdiot.  —  Where  an  issue 

the  plea.     Atkinson  v,  Matteson,  2  T.  cannot  be  made  by  an  addition  of  a 

R.  176;  Oakley  v.  Davis,  16  East  82.  similitfr^  and  there  should  be  a  repli- 

1.  Home  Protection  Ins.  Co.  v.  Cald-  cation,  its  want  is  not  aided  by  verdict, 

well,  85  Ala.  607;  Chicago,  etc.,  R.  Co.  Baltimore,  etc.,   R.  Co.  v,  Faulkner,  4 

V.  Wilcox,   12  III.  App.  42;    Brand  v.  W.  Va.  180;  State  v,  Douglass,  20  W. 

Whelan,   18   111.  App.   186;   Seavey  v.  Va.   770;    Ruffner  v.   Hill,  21  W.  Va. 

Rogers,  69  III.  534;  Williams  v.  Brun-  153. 

ton,  8  111.  600;  Hogue  v.  Lewellen,  42  Reply  to  Hotice  of  Defenie.  —  \viMichi^ 

Miss.  302.  gan^  where  the  rules  of  court  provide 

As  to  Bule  to  Seply,  see  article  Time  that  the  defendant  may  give  notice  to 

TO  Plead.  the  plaintiff  of  matter  of  defense  aris- 

Beversal  of  Judgment  of  Hon  Pros.  —  ing  after  the  joinder  of  issue,  a  default 

If  theie  be  a  judgment  of  non pros,  for  should  not  be  entered  for  the  failure  of 

failing  to  reply  after  a  demurrer  to  the  the  plaintiff  to  reply  to  such  notice  of 

replication   has    been    sustained,   and  defense,  but  the  case  should  stand  for 

there  be  an  appeal  in  which  there  is  a  trial  upon  the  declaration,  a  plea  of  the 

reversal  of    the   lower  court*s   ruling  general  issue,  and  the  notice.     Burt  v. 

upon  the  demurrer,  there  will  also  be  Wayne  Circuit  Judges,  90  Mich.  530. 

a  reversal  of  the  judgment  of  ff^ff/^)l7J.  2»  Alabama,  —  Comer    v.   Way,    107 

Rutledge  v,  McAfee,  72  Md.  28.  Ala.  300. 
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same  where  a  jury  has  been  waived  and  the  case  submitted  on  a 
statement  of  facts.* 

Olgeotion  on  Appeal.  —  The  failure  to  file  a  replication  is  not  a 
ground  of  error  when  the  objection  is  raised  for  the  first  time  in 
an  appellate  court.' 

(2)  Express  Waiver.  —  The  parties  may  agree  to  try  a  cause 
without  the  filing  of  a  replication,  and  a  party  to  such  stipula- 
tion is  estopped  from  insisting  on  its  being  filed.' 

2.  Hnmber  of  Keplioations  idlowable.  —  Only  one  replication  is 
allowed  at  common  law  to  one  plea ;  ^  but  in  many  states  several 

Arkansas,  —  Sweeptzer  v,  Gaines,  19  1.  Vanderline  v.  Smith,  18  Mo.  App. 

Ark.  96;  Tatum  v.  Tatum,  19  Ark.  199;  55. 

Dorris  v,  Grace,  24  Ark.  326;  Reagan  8.  Home  Protection  Ins.  Co.  v.  Cald- 

V.  IrWn,  25  Ark.  86.  well,    85    Ala.    607;     Abercrombie   v. 

Illinois,  —  Beesley   v,    Hamilton,   50  Mosely,  9  Port.  (Ala.)  145  [overruling 

111.  88;  Armstrong  v.  Mock,  17  111.  166;  Wheelock  v.  Fitch,  3  Port.  (Ala,)  387J; 

Kaestner  v.  Chicago  First  Nat.  Bank,  Allen  v.  Michel,  38  III.  App.  313;  Kel- 

170  III.  322;    Shreffler  v,  Nadelhoffer,  logg  t^.  Boehme,  71  III   App.  643. 

133  111-  536;  Bunker  v.  Green,  48   111.  8.  Kelsey  v.  Lamb,  21  111.  559. 

243;    Ross  V.  Reddick.  2  111    74;    Par-  4.  Dekay  v,  Darrah,  14  N.  J.  L.  288; 

melee  v.  Fischer,  22  111.  212;  Chicago,  Hazzard  v.  Smith,  i  J.  J.  Marsh.  (Ky.) 

etc.,  R.  Co.  V.  Wilcox,  12  III.  App.  42.  67;  Chillicothe  Bank  z/.  Swayne,  8  Ohio 

Indiana.  —  Egbert  v,  Thomas,  i  Ind.  .  257. 

393-  Aider  by  Yerdiot. —  In  a  case  where 

Missouti^  —  Howell      v.      Reynolds  double  replications,  each  containing  a 

County,  51  Mo.  156;    St.  Joseph  F.  &  good  answer  to  the  defendant's  plea, 

M.    Ins.   Co.    V.  Harlan,  72   Mo.  203;  were  filed,  and   both   were   found   by 

Young  V,  Glascock,  79  Mo.  579;   Van-  the  jury  to  be  true,  it  was  held  that, 

derline  v.  Smith,  18  Mo.  App.  55.  had  the  defendant  wished  to  confine  the 

Pennsylvania.  —  Stoever  v.  Weir,  10  plaintiff  to  one  answer  to  his  plea,  he 

S.  &  R.  (Pa.)  25;    Thompson  v.  Cross,  should  have  objected  to  the  double  rep- 

16  S.   &   R.  (Pa.)  350;    Beale   v.  Bu-  lications  before    the    trial,    when   the 

chanan,  9  Pa.  St.  123.  court  would  have  compelled  the  plain- 

United    States.  —  Thomas    v.    Gray,  tiff  to  confine  his  proof  to  one  and  or- 

Blatchf.  &  H.  A  dm.  493;    The  Mary  dered  the  other  to  be  struck  from  the 

Jane,  Blatchf.  &  H.  Adm.  390,  16  Fed.  record,  and  thai   under  these  circum- 

Cas.  No.  9,215.  stances  it  was  too  late  to  disturb  the 

Oldeotion  Cannot  Be  Kade  by  Plaintiff,  verdict.  And  the  court  said  that  there 
—  Where  the  case  has  been  tried  on  its  must  be  strong  ground  to  induce  it  to 
merits,  the  court  will  refuse  to  set  reverse  the  plaintiff's  judgment,  be- 
aside  a  verdict  at  the  request  of  the  cause  it  appeared  that  he  had  *'  two 
plaintiff  on  the  ground  that  no  replica-  valid  answers  to  the  defense  set  up, 
tion  was  filed.  Henry  v.  Ohio  River  R.  when  either  one  would  be  sufficient  for 
Co.,  40  W.  Va.  234,  him."     Richmond  v.  Patterson,  3  Ohio 

Failure  to  Bole  Plaintiff  to  Seply.—  368. 

Where  replications  have  not  been  filed  Declaration  Containing  Sereral  Connti. 

at  the  commencement  of  the  trial,  the  —  Where  there  are  several  counts  for 

defendant  is  bound  to  be  aware  of  it,  the  same  cause  of  action,  and  a  plea  to 

and  it  is  his  duty  to  move  for  a  rule  the  whole  declaration,  the  plaintiff  may 

upon  the  plaintiff  to  file  replications,  file  several  replications  in  reference  to 

His  failure  so  to  do  is  equivalent  to  the   several   parts  of  the   declaration, 

consenting  that  the  trial,  so  far  as  the  Little  v.  Blunt,  13  Pick.  (Mass.)  473. 

pleadings  are  concerned,  may  be  com-  Statntes  Giving  to  Defendants  a  Ught 

menced.     An  objection   that  the  repli-  to  File  as  Kany  Pleas  as  Hecessary  have 

cation    was   not   filed   when   the    trial  uniformly  been  held  to  extend  to  pleas 

commenced  nor  with  leave  of  the  court  only    and  to  leave  the    parties  to  be 

before  judgment  is  too  late  after  judg-  governed  by  the  common-law  rule  as 

ment  is  entered.     Keator  Lumber  Co.  to  replications.     Gray  v.  White,  5  Ala. 

V,  Thompson,  144  U.  S.  434.  492;    State  Bank  v.  Minikin,   12  Ark. 
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replications  are,  under  certain  circumstances,  permissible,  as  the 
common-law  rule  has  been  changed  by  statute.* 

CompeUing  Plaintiff  to  Eleet — Bemorrflr.  —  Should  there  be  more 
than  one  replication  to  a  plea  the  defendant  may  move  that  all 
the  replications  hut  one  be  stricken  out  and  that  the  plaintiff  be 
put  to  his  election  as  to  which  he  will  retain,  or  there  may  be  a 
demurrer  to  all  of  the  replications,  but  not  a  separate  one  to 
each* 

3.  Beplication  and  Demurrer  to  Same  Plea.  — There  cannot  be  a 
replication  and  a  demurrer  at  the  same  time  to  the  same  plea.' 

716;     Ridley    v,    Buchaaan.    3    Svran  XlMinippi.  —  Under     Annot.     Code 

(Tenn.)  555;    Pickering  v,  Pickering,  Miss.,   §  692,  more   replications  than 

19  N.  H.  389;  Warren  v,  Ivie,  2  Stra.  one  can  be  filed  only  when  verified  by 

908.  oath.     Wilmot  v,  Yazoo,  etc..  R.  Co., 

Objeetlon     Walked    by     Bijoindtr. —  (Miss.  1899)  24  So.  Rep.  701. 

Where  several  replications  are  rejoined  Hew  Hunpriilre.  —  The   right  to  file 

to  by  the  defendant  he  waives  his  right  several  and  separate  replications  was 

to  the  objection.     King  v.  Anthony,  2  one  entirely  within  the  discretion  of 

Blackf.  (Ind.)  131.  the    court   until    the  statute  of    T847, 

1.  Alabama.  —  Where  the  replication  c.  307,  which  rendered  the  right  inde- 

was  precisely  as  if  three  distinct  repli-  pendent  of  the  court  and  conferred  it 

cations  had  been  formally  made  to  the  absolutely  in  all  cases.     Pickering  v, 

plea  the  court  said  in  holding  that  a  Pickering,    19   N.    H.    389.      See   also 

statute   authorizing  several   pleas  did  Chapman  v,  Sloan,  2  N.  H.  464;  Pro- 

not  extend  to  replications:     *'  If  that  bate  Judge  v.  Lane,  50  N.  H.  556. 

could  be  tolerated  it   would  be  in  the  New  York.  —  It  appears  that  before 

power  of  the  other  party  to   make  sev-  the  code  in  New  York,  several  replica- 

eral  rejoinders  to  each  replication,  and  lions  were  allowed  whenever  necessary 

thus  an  infinity  of  issues  would  be  pre-  in  the  interests  of  justice  upon  making 

sented.**     Stiles  v.  Lacy,  7  Ala.  17.  special  application.     Where  such  rep- 

Special  Replications.  —  Where  special  lications  were  interposed  by  the  plain- 
pleas  have  been  filed  there  may  be  spe-  tiff  suasponte  it  was  held  improper;  but 
cial  replications  setting  up  special  mat-  they  were  permitted  to  stand  on  terms, 
ter  of  reply,  but  unless  they  contain  as  the  plaintiff  showed  their  necessity, 
such  matter  they  will  be  stricken  from  Ames  v.  West,  4  Wend.  (N.  Y.)  211. 
the  files.  Watson  v.  Kirby,  112  Ala.  See  also  Oakley  v,  Romeyn,  6  Wend. 
436;  Louisville,  etc.,  R.  Co.  v.  Mother-  (N.  Y.)  521. 
shed,  TIG  Ala.  143.  West  Virginia.  — -  To  any  special  plea 

Arkansas.  —  Upon  application  for  that  pleaded   by  a  defendant,  the   plaintiff 

purpose    leave    may   be   given   to   file  may  plead  as  many  special  replications 

more   than  one    replication    whenever  as  he  may  deem  necessary.     Sweeney 

such   course   seems    necessary   in    the  v.  Baker,  13  W.  Va.  158. 

opinion  of  the  court  to  attain  the  ends  2.  Vance  v.  Wells,  8  Ala.  399;    Wil- 

of    justice.     In    order    to    enable   the  liams  v.  Hinkle,  15   Ala.  713;  Duncan 

court  to  exercise  its  discretion,  the  fact  v.  Hargrove,  22  Ala.  150. 

should  be  presented  by  motion  or  peti-  8.  Riley  v,  Harkness,  2  Blackf.  (Ind.) 

tion,   and    perhaps   the    more    regular  34;  Lang  v.  Lewis,  i   Rand.  (Va.)  277; 

practice  is  to  present  with  it  the  plead-  Chesapeake,  etc.,   R.  Co.   v.  American 

ing  intended  to  be  filed,  that  the  court  Exch.    Bank,    92    Va.    495.     But    see 

may,  upon  examination   of  the  issues  Eopes   v.   Smith,  4  Munf.  (Va.)    466; 

formed  and  the  nature  of  the  action,  as  Jones  7>.  Stevenson,  5  Munf.  (Va.)  i 

well   as  the   additional    pleading   pre-  Withdrawal  of   Issnee  of  Law  Before 

sented,  determine   whether  such  leave  Beplication.  —  "Whatever  may  be  the 

should  or  should  not  be  granted.     And  law  with  regard  to  both  a  plea  and  de- 

such  application  and  the  decision  of  the  murrer  to  the  same  declaration  at  the 

court   upon   it,    as   in   the  case  of   all  same  time,  it  does   not  extend  to  any 

other  matters  determined  by  the  court,  other  part    of    the   pleadings.     As   to 

should  appear  of  record      State  Bank  ihem,  issues  in  law  ouc^ht  to  be  with- 

V,  Minikin,  12  Ark.  716.  drawn  before  the  issue  in  fact  is  made 
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4.  Kequisites  and  Sufficiency  of  Beplications  —  a.  Title.  —  The 
replication  should  be  entitled  in  the  court  and  of  the  term  in 
which  it  is  pleaded  and  should  state  the  names  of  the  plaintiff 
and  the  defendant  in  the  margin.* 

b.  Commencement.  —  The  commencement  immediately  fol- 
lows the  title  and  contains  a  general  denial  of  the  plea.* 

c.  Body  —  (i)  In  General.  —  The  body  should  contain  the 
matter  of  answer  to  the  plea  that  is  appropriate  to  the  action, 
and  should  either  traverse  or  confess  and  avoid  the  plea,  present 
matter  of  estoppel,  or  make  a  new  assignment.*     If  there  is  a 

up,  to  make  the  record  speak  the  faith-  wise  expressed,  as  pleaded  respectively 
ful  and  complete  history  of  the  cause,  in  bar  of  the  whole  action,  or  in  the 
and  not  present  the  absurdity  of  both  maintenance  of  the  whole  action;  pro- 
admitting  and  denying  or  avoiding  the  vided,  that  nothing  herein  contained 
same  facts  at  the  same  moment."  shall  extend  to  cases  where  an  estop- 
Patrick  V,  Conrad,  Litt.  Sel.  Cas.  (Ky.)  pel  is  pleaded.'* 
508.  Under  the  Karyland  Code  any  replica- 

If  the  Plea  Seems  Bad  in  Law  the  prac-  tion  necessary  to  prove  a  legal  defentre 

tice  is  to  demur,  and  if  the  demurrer  is  shall  be  sufficient,  without  leference  to 

overruled,  to  obtain  from  the  court  an  mere   form,  and  it  is  unnecessary   to 

order  to  withdraw  the  demurrer  and  state  any    formal   commencement    ot 

then  to  answer  over;  but  if  the  demur-  conclusion;    therefore  where  the  repli 

rer  is  not  withdrawn,  no  further  an-  cation  contains  new  matter  it  should 

swer  can  be  made  and  the  court  must  be  taken  as  if  concluded  with  an  aver 

give  judgment  in  favor  of  the  defend-  ment.     Cumberland,   etc.,    R.   Co.   v. 

ant    on     issue     raised    by    the    plea.  Slack,  45  Md.  161. 
Chesapeake,  etc.,   R.  Co.  v,  American        Defect  in  Commenoement.  —  In  a  case 

Exch.  Bank,  92  Va.  495.  where  a  replication  in  estoppel  was  de 

Plea  to  Several  Counts  of  Declaration. —  fective   in   its   commencement   it  was 

Where  the  plea  is  to  certain  counts  of  held   good   where  the  substance  of  it 

a  declaration  the  plaintiff  may  reply  to  constituted     an     estoppel.      Cecil    v, 

it   in    its   application  to  some  of  the  Early,  10  Gratt.  (Va.)  198. 
counts,  and  demur  to  it  as  it  applies  to        8.  Wright  v.  Minter,  2  Stew.  (Ala.) 

other  counts.     Dunlop  v.   Munroe,    i  453;    Mason   v.   Craig,    3  Stew.  &  P. 

Cranch  (C.  C.)  536.  (Ala.)  389;  Barbour  v.  Washington  F., 

In  Florida,  by  StatntOi  it  is  provided  etc.,  Ins.  Co.,  60  Ala.  433;  Calvert  v, 

that  when  there  are  both  a  demurrer  Lowell,  10  Ark.  147;    Pierson  v,  Wal* 

and  a  replication  to  a  plea,  it  is  a  mat-  lace,    7    Ark.   282;     Northwestern    L. 

ter  of  discretion  which  issue  shall  be  Assoc,  v.  Stout*  32  111.  App.  31,  Palis* 

disposed  of  first.     Assuming  that  the  ter  v.  Little,  6  Me.  350;  Whiltemore  v. 

discretion   as  to  which  issue  shall  be  Stephens,    48    Mich.    573;    McGavock 

first    disposed   of    can    be  controlled,  v.  Whitfield,  45  Miss.  452;  Dunklee  v. 

there   must  first   be  a  showing  of  an  Goodenough,    65    Vt.    257;    Caperton 

abuse   of   the  discretion.      Myrick   v.  v.  Martin,  4  W.  Va.  138;    U.  S.  v.  Bu- 

Merriit,  22  Fla.  335.  ford,  3  Pet.  (U.  S.)  31. 

1.  I  Chitty  on  Pleading  625.  As  to  Framing  Bach  Katter  of  Answer, 

2.  And.  Steph.  PI.,  §  208.  see  infra.  III.  4.  c.  (8)  Traverses;  III. 
Hilary  Bales.  —  It  was  provided  by  4.  c.  (9)  Confession  and  Avoidance;  III. 

rules  of  court.  4  Wm.  IV.,  that  it  shall  4.  c,  (10)  New  Assignment, 

not  be  necessary  **  in  any  replication,  Besolt  of  Breach  of  This  Bole.  —  Where 

or  subsequent  pleading  intended  to  be  the  replication  disclosed  a  cause  of  ac- 

pleaded  in  maintenance  of  the  whole  tion  recoverable  only  on  a  special  count 

action,  to  use  any  allegation  t^i precludi  setting  out  an  agreement  and  assuming 

non,  or  to  the  like  effect,  or  any  prayer  its  breach,  it  was  held  that  it  neither 

of    judgment;    and    all    pleas,    repli-  traversed,  confessed  and  avoided,  nor 

cations,     and     subsequent     pleadings  presented    matter    of  estoppel   to  the 

pleaded  without  such  formal  parts  as  plea,  but  passed  them   unnoticed  and 

aforesaid  shall  be  taken,  unless  other-  introduced    a    new    cause    of    action* 
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failure  to  adopt  one  of  these  courses  the  replication  is  bad.^ 

Traverse  and  Confetiion  and  Avoidaiioe  Hot  Allowable.  —  Where  a  material 
fact  alleged  by  the  defendant  is  fully  confessed  and  avoided,  that 
is,  where  the  plaintiff  sets  up  matter  consistent  with  such  allega- 
tion which,  if  true,  answers  it,  there  cannot  also  be  a  traverse.* 

Where  the  Plea  If  Applicable  to  the  Whole  Deelaration,  the  repliant  must, 
no  matter  what  form  of  answer  to  it  may  be  appropriate,  reply 
sufficiently  to  all  of  its  material  allegations.'     So  also  if  there 

The  court  said:   '*  If  this  could  be  al-  notes  on  which  the  action  was  founded, 

lowed  the  defendant  could  rejoin  new  It   was  held   that  the  replication  was 

matter    of    defense,    and    the    record  bad  because  every  one  of  its  atrermenls 

'  would  be  spun  into  endless  prolixity/  might  have  been  true  and  yet  payment 

the  parties  never  reaching  an  issue.'*  might  have  been  made  to  the  plaintiff. 

The  proper  course  would  have  been  for  Barbour  v,  Washington  F.,  etc.,  Ins. 

the   plaintiffs  to  amend,  counting  on  Co.,  60  Ala.  434. 

the   special    agreement    with   a    mere  2.  Commercial    Bank   v.  Sparrow,  2 

general  traverse  of  the  pleas.     Winter  Den.   (N.   Y.)  97;    Dunklee  v.   Good- 

V.  Mobile  Sav.  Bank,  54  Ala.  172.  enough,   65   Vt.   257;    Bedell  v.   Lull, 

Ifiae  Host  Bo  Taken  on  Material  Alio-  Yelv.  151;  Bennet  v,  Filkins,  i  Saund. 

gations  of  Plea.  —  U  is  necessary  that  20. 

the  facts  of  the  plea  should  be  trav-  The  Beason  for  the  Bnle  is  that  by  the 

ersed  by  the  replication  unless  matter  addition  of  a  traverse  the   defendant 

in  avoidance  be  set  up,  and  it  is  not  will   be   prevented   from   denying  the 

sufficient  to  allege  facts  in  the  replica-  facts  which   avoid   his   defense.      Oy- 

tion   that  are  inconsistent  with  those  stead  v.  Shed.  13  Mass.  520; 

stated  in  the  plea.     Where  it  was  ma-  Safioient  if  One  of  Several  BepUeationf 

terial  to  the  defense  to  show  that  the  If  Good.  —  Where   several  replications 

loan  of  certain  money  was  a  private  are  allowed  it  is  sufficient  if  one  of 

transaction,  and  the  plea  in  substance  them   is    good,   and   it  is  immaterial 

stated  it,  the  replication  should   have  whether  the  others  are  good  or  bad. 

traversed  that  fact.     U.  S.  v.  Buford,  3  Hurd    v.    Earl,    6   Blackf.   (Ind.)    39; 

Pet.  (U.  S.)  12.  Hays  v.  Roberts,  23  Ark.  193. 

Hilary  Boles. —  It  was  provided  by  8.  Whitehurst  v,  Boyd,  8  Ala.  375; 
rules  of  court,  4  Wm.  IV.,  that  no  Pierson  v.  Wallace,  7  Ark.  282;  Pear- 
venue  should  be  stated  in  the  body  of  son  v.  Chapman,  21  111.  650;  Conard  v, 
the  replication,  but  that  where  local  Dowling,  7  Blackf.  (Ind.)  481;  Hood 
description  was  requisite  at  common  v.  Winsatt,  i  B.  Mon.  (Ky.)  208;  Wren 
law,  such  local  description  should  be  v.  Span,  i  How.  (Miss.)  115;  Love  v. 
given.  Humphrey,  9  Wend.  (N.  Y.)  204;  Rey- 

1.  Barbour  v.  Washington  F.,  etc.,  nolds  ».  Torrance,  3  Brev.  (S.  Car.)  49; 
Ins.  Co.,  60  Ala.  433;  Galena,  etc.,  R.  Wood  v,  Springfield,  43  Vt.  617;  Car- 
Co.  V.  Barrett.  95  III.  467.  penter  v.  McClure,  38  Vt.  375;  Lang  v. 

Attempt  to  E^lain  Allegation  of  Plea.  Lewis,  i  Rand.  (Va.)  277;  Jones  v, 
—  Where  the  plea  set  up  a  deed  of  Hays,  4  McLean  (U.  S.)  521. 
release  of  errors,  a  replication  which  Denial  of  Katerial  Allegation.  —  In  an 
did  not  deny  or  confess  and  avoid  action  on  a  promissory  note,  there  was 
the  ground  of  defense  in  the  plea,  but  a  plea  that  before  the  giving  of  the  note 
attempted  to  explain  the  scope  and  the  plaintiffs,  in  a  conversation  between 
meaning  of  the  deed  and  show  that  its  them  and  the  defendant,  made  false 
provisions  did  not  embrace  the  matters  representations  to  the  defendant  re- 
in controversy,  was  held  defective,  specting  their  ownership  of  land  which 
McCutcheon  v.  Sigerson.  34  Mo.  280.  they  proposed  to  sell  to  the  defendant, 

Beplication  to  Plea  of  Payment.  —  To  and  that  the  note  was  given  in  part 

a  declaration  on  two  promissory  notes  consideration  of  the  purchase  money, 

there  was  a  plea  of  payment  beifore  ac-  There  was  a  replication  that  the  plain- 

tion,  to  which  there  was  a  replication  tiffs  had   not  made   such    representa* 

that  previous  to  the  time  of  payment  tions.     It  was  held  that  the  fraudulent 

alleged  in  the  plea  the  plaintiff  was  the  representation  of  the  plaintiffs  was  thQ 

bona  fide  \io\&tx  before  maturity  of  the  material  allegation  contained    in  the 
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are  several  pleas  and  the  replication  undertakes  to  answer  one  of 
them  it  must  answer  the  whole  of  the  plea  which  it  professes  to 

plea,  and  that  as  the  replication  denied  If  the  Plaintiff  SepUen  to  a  IKmble  Flea 

this,   it   was  good,   inasmuch    as   the  hemustanswer  the  plea  fully,  although 

other  matters  alleged  in  the  plea  con-  he  might  demur  for   duplicity.     Bar- 

stituted  one  entire  defense  and  formed  rett  v,  Ruiti,   3   Ind.  571;  Richards  v. 

one  connected    proposition.     Bradner  Allen,  z  Bibb  (Ky.)  T89. 

V,  Demick,  20  Johns.  (N.  Y.)  404.  Inunaterial  Allc^tions  in  Replication. 

Pailnre  to  Deny  Katerial  Allegation.  —  —  Where  no  facts  alleged  in  the  plea 
In  an  action  against  a  railroad  relief  are  traversed  by  a  replication,  and  it 
association  by  the  mother  of  a  member  merely  states  immaterial  allegations, 
of  the  association  who  had  been  killed  it  does  not  constitute  an  answer  to  the 
while  in  the  employment  of  a  railroad  plea.  Watriss  v.  Pierce,  36  N.  H.  232. 
company  the  plaintiff  alleged  that  the  Where  the  Plea  Sets  Up  Aocord  and  Bat- 
decedent  had  lawfully  and  in  pursu-  iifaotion  and  the  payment  of  a  sum 
ance  of  the  by-laws  and  constitution  of  agreed  upon,  a  replication  not  admit- 
the  association  designated  her  as  his  ting  or  denying  the  payment,  but  alleg- 
beneficiary.  The  defendant  pleaded  ing  that  the  settlement  was  procured 
that  its  consiiiution  provided  that  it  by  fraud,  is  insufficient.  Shampeau  er. 
should  not  be  required  to  pay  claims  to  Connecticut  River  Lumber  Co.,  42 
the  beneficiary  of  the  member  killed  Fed.  Rep.  760. 

before  the  person  legally  entitled  to  Katter  Material  to  Plaintiff's  Bight  of 
sue  had  released  the  railroad  company  Action. —  Where  in  an  action  on  con- 
from  all  claim  to  damages,  and  that  tract  the  plea  alleged  that  the  plaintififs 
the  wife  and  child  of  the  member,  who  did  not  within  a  reasonable  time  after 
were  legally  entitled  to  sue  the  railroad  contracting  inform  ihe  defendants  that 
company  and  recover  damages,  had  neither  tijey  nor  their  agents  had  been 
sued  and  recovered  damages  instead  able  to  effect  certain  sales,  it  was  held 
of  releasing  the  railroad  company,  that  the  plainiifi's  right  of  action  de- 
A  replication  that  the  death  was  not  pended  materially  upon  the  question 
caused  by  the  railroad  company's  neg-  whether  due  notice  of  the  failure  to 
ligence  and  that  the  wife  and  child  make  sales  had  been  given,  and  a  rep- 
were  not  entitled  to  recover  unless  lication  that  the  plaintiffs  had  within 
there  was  negligence  was  held  bad  be-  a  reasonable  time  informed  the  defend- 
cause  it  did  not  negative  the  allegation  ants  that  they  had  been  unable  to  effect 
in  the  plea  that  the  wife  and  child  were  the  sales  was  sufficient.  Austin  v. 
entitled  to  sue  and  had  in  fact  recov-  Walker,  26  N.  H.  456. 
ered  damages  and  had  not  released  the  Pleas  Setting  Up  Frand  and  Want  of 
company  as  they  should  have  done.  Consideration.  —  In  a  suit  on  a  promts- 
Fuller  V.  Baltimore,  etc..  Employes'  sory  note  several  special  pleas  set  up 
Relief  Assoc,  67  Md.  433.  failure  of  consideration,  want  of  con- 

Aciion  OH  Bond,  — To  an  action  on  a  sideralion,  payment,  and  fraud  in  pro- 
bond  conditioned  that  the  defendant  curing  the  execution  of  the  note.  The 
would  pay  the  amount  of  a  final  decree  plaintiff  replied  that  he  had  purchased 
in  equity  or  surrender  himself  under  the  note  from  the  payee;  that  before 
an  attachment  then  in  force  against  purchasing  he  went  to  the  defendant, 
him,  there  was  a  plea  that  after  the  a  woman,  and  asked  whether  the  note 
final  decree  the  defendant  had  always  was  all  right  and  whether  she  would 
been  ready  to  surrender  himself,  but  pay  it;  that  she  then  said  to  ihe  plain- 
that  after  the  said  final  decree  there  tiff  that  the  note  was  all  right  and  that 
was  not  any  attachment  in  force  she  would  pay  it,  and  that  the  plain- 
against  him.  The  replication  which  tiff,  relying  upon  such  statements  and 
merely  asserted  that  there  was  an  representations,  bought  the  note  from 
attachment  in  force  against  the  defend-  the  payee,  paying  him  a  valuable  con- 
ant,  was  held  bad  because  it  did  not  sideration  therefor;  and  that  if  the 
answer  the  whole  plea;  it  should  have  statements  contained  in  the  pleas  were 
set  out  the  attachment  and  have  an-  true,  the  plaintiff  was  ignorant  of  them 
swered  that  part  of  the  plea  which  at  the  time  of  purchasing  the  note, 
alleged  that  the  defendant  was  always  which  he  was  induced  by  the  defend- 
ready  to  surrender  himself.  Gray  v.  ant's  statements  to  buy.  It  was  held 
Gidiere,  5  Rich.  L.  (S.  Car.)  386.  that  this  replication  was  a  full  answer 
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answer.*  In  other  words,  no  replication  is  sufficient  that  does 
not  put  in  issue  everything  that  is  material  in  the  plea  to  which  it 
applies,  and  if  it  is  bad  in  part  it  should  be  rejected.' 

BepUeation  to  Any  EMentlal  AUegation  of  Plea.  —  The  pleader  may, 
however,  reply  to  any  one  of  several  material  allegations  of  the 
plea  where  each  of  such  allegations  is  essential  to  its  support, 
because  the  demolition  of  any  one  of  them  will  effectually  destroy 
the  whole  defense.' 

(2)  Argumentativeness.  —  The  facts  upon  which  the  replication 
relies  must  be  directly  alleged  and  not  set  out  argumentatively 

to  the  whole  of  the  pleas.     Kimball  v,  set  aside.    Gibbons  v.  Ogden,  8  N.  J. 

Penney.  117  Ala.  245.  L.  288. 

Seplicatioxi  to  Plea  of  See  Jndioata.  —  When  the  plea  is  "no  considera- 
In  an  action  on  contract  the  defendant  tion  "  as  to  part  of  a  note,  a  replicatioa 
pleaded  res  Judicata^  setting  up  therein  that  the  note  was  "  not  made  without 
a  final  decree  in  a  cause  between  the  consideration  "  is  bad.  Howk  v,  Pol- 
same  parties  upon  the  same  contract,  lard,  6  Blackf.  (Ind.)  108. 
finally  adjudicating  all  matters  in  issue  SojAdeney  of  Proiof.  —  No  stronger 
between  the  parties  to  the  action  arising  testimony  is  necessary  to  establish  an 
out  of  or  incident  to  the  contract.  The  averment  of  the  replication  than  would 
replication  did  not  deny  the  existence  be  necessary  to  support  the  same  aver- 
of  such  decree  and  did  not  allege  any  ment  if  it  were  set  out  in  the  declara- 
specific  matter  of  damages  arising  out  tion.  Moore  v,  Mickell,  Walk.  (Miss.) 
of  or  incident  to  the  said  contract  which  231. 

had  not  been  settled  by  the  decree  in  To  a  Plea  of  Kisnomer  of  either  party 

chancery,  but  simply  affirmed  that  the  the  plaintiff  may  reply  that  such  party 

decree  did  not  award  the  plaintiff  the  is  as  well  known  by  one  name  as  an- 

damages  he  had  sustained  and  that  it  other.     Selman  v,  Shackelford,  17  Ga. 

could  not  be  performed  by  the  defend-  615;  Lucas   v,  Farrington,  21  III.  31. 

ant.     On  demurrer  the  replication  was  But  see  Labat  v,  Ellis,  Tayl.  (N.  Car.) 

held  bad.     Sanford  v.  Cloud,  17  Fla.  148. 

532.  1.  Lawson  v.  State,  9  Ark.  o;  Per- 

OrixninalLaw.  —  To  a  plea  of  autrefois  kins  v,  Burbank,  2  Mass.  8z;  Sfocumb 

acquit  there  must  be  a  traverse.     It  is  v.  Holmes,  i  How.  (Miss.)  139. 

not  sufficient  to  reply  nul  tiel  record,  8.  Whitehurst  v.   Boyd,  8  Ala.  375; 

Com.  V.  Boyer,  8  Phila.  (Pa.)  611.  Highland  Ave.,  etc.,  R.  Co.  v.  South,  112 

Beplleatiott  Putting  in  Isaiie  Katten  Ala.  642;  Wilmot  v,  Yazoo,  etc.,  R. 
Bet  Up  in  Bill  of  Particulars.  —  In  a  case  Co.,  (Miss.  1899)  24  So.  Rep.  701;  Car- 
where  a  husband  and  wife  sued  to  en-  penter  v.  McClure,  38  Vt.  375;  True- 
force  a  claim  due  to  the  wife,  the  de-  man  v.  Hurst,  i  T.  R.  40;  Webber  v. 
fendant  pleaded  payment  and  filed  a  Tivill,  2  Saund.  127. 
bill  of  particulars  setting  off  money  8.  And.  Steph.  PI.,  §  138;  Lawson  v. 
owing  to  him  by  the  wife,  to  which  State,  9  Ark.  9. 

there  was  a  replication   denying    the  General  Denial  —  Temiont.  —  A  repli- 

liability  of  the  wife  by  reason  of  her  cation  that  the  plaintiffs  "  deny  each 

coverture.     The   replication  was  held  and  every  material  fact  so  by  the  said 

bad   because  it   put  in  issue  not  the  defendant    pleaded   as  aforesaid  **   is 

matter  stated  in  the  plea  of  payment,  clearly  bad  at  common  law  for  failing 

but  the  matters  contained  in  the  bill  of  to  deny  any  single  and  material  fact 

particulars  filed  with   the  plea.    Van-  stated  in  the  plea  and  for  duplicity  in 

zandt  V.  Shelton,  40  Miss.  332.  putting  in  issue  two  and  more  several 

Be-averment  of  Katters  Alleged  in  and  distinct  matters,  and  it  is  not 
Declaration.  —  Where  the  replication  helped  by  Stat.  Vt.,  §  1151,  permitting 
turns  wholly  away  from  the  plea  and  a  general  denial  only  as  against  mat- 
takes  no  notice  of  any  of  the  matters  ters  pleaded  in  confession  and  avoid- 
of  the  defense,  but  merely  avers  over  ance,  where  the  pleas  are  held  not  to 
again  what  was  before  set  forth  in  the  be  of  that  character.  Dibble  v.  Deer- 
declaration^  it  is  vicious  and  should  be  field  River  Co.,  69  Vt.  482. 
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and  left  to  be  inferred  from  other  facts  which  are  averred.  * 

(3)  Definiteness  and  Certainty,  —  The  quality  of  certainty  is 
especially  requisite  in  the  replication,'  and  greater  definiteness  is 

required  in  a  replication  than  in  a  declaration.^ 

1.  Bac.  Abr.,  tit.   Pleas  and  Plead-  stated  with  such  definiteness  and  cer- 

ings,   I.   5;    And.   Staph.    PL,   §  201;  tainty  as  to  show  legally  the  untruth 

Austin  V.  Parker,  13  Piclc.  (Mass.)  222.  or  nonexistence  of  the  material  fact  or 

Instanoes  of  ArgmDentativeneas.  —  In  facts  intended  to  be  denied.     A  state- 

an  action  of  trespass  for  breaking  and  ment  of  conclusions  merely  is  not  suf- 

enlering  the  plaintiff's  close  to  bore  for  ficient.      Louisville,    etc.,    R.    Co.    v. 

coal,   the  plea  claimed  the  liberty  of  Mothershed,  no  Ala.  143. 

boring  for  and  getting  the  coal  during  Claim   of   Statutory  Exemption.  —  To 

the    continus^nce    of  the    defendant's  an  action  of  trespass  brought  for  seiz- 

copyhold  estate,  to  which  there  was  a  ing  a  horse  exempt  from  execution  as 

replication    that    the     copyhold    had  a  **  work  beast "  the  defendant  justi- 

always  been  demised  without  except-  fied  under  a  writ  of  execution.     The 

ing  or  reserving  the  seams  of  coal.     It  replication  of  the  plaintiff  was  that  he 

was  held  that  this  replication  did  not  was  a  bona  fide  housekeeper  and  the 

confess  the  liberty  claimed  by  the  plea  horse  his  only  work  beast  not  prevl- 

and  avoid  it,  but  was  the  mere  argu-  ously  levied  on  by  execution,  thereby 

mentative     denial     of    its    existence,  showing  that  the   plaintiff  had  other 

Bourne  v.  Taylor,  10  East  189.  horses  which  might  have  been  unen- 

In  an  action  of  ejectment  the  de-  cumbered  at  the  time  of  the  taking, 

fendant  pleaded    the   surrender  of  a  The  replication  was  held  bad  for  the 

copyhold   by  the   hand  of  F.,  at  that  reason  that  though  it  might  be  perfectly 

time  steward  of  the  manor.     The  plain-  true,  it  was  not  a  necessary  deduction 

tiff  denied  that  F.  was  steward.     It  was  that  the  horse  taken  by  the  defendant 

held  that  there  was  no  issue  and  that  was,  when  taken,  the  plaintiff's  "  only 

the  traverse  should  have  been  that  F.  work  beast."     Faulkner  v,  Bradley,  2 

did  not  surrender,  for,  if  he  were  not  Dana  (Ky.)  141. 

steward,  the  surrender  was  void.    As  Unoertainty  for  WUeh  of  Several  Fleai 

it  was,  the  replication  argumentatively  Beplication  Is  Intended.  —  Where  there 

denied   the  surrender,    which    should  are  more  pleas  than  one  and  the  repli- 

have  been  traversed  directly.      Wood  cation  does  not  state  in  terms  which  of 

V,  Butts,  Cro.  Eliz.  260.  the  pleas  it  intends   to  answer,   it  is 

Faets    Stated    Protestando.  —  To    the  good,  though  somewhat  informal,   if 

plea  of  a  former  recovery  there  was  a  there  is  no  difficulty  from  the  nature  of 

replication  protestando  that  the  trespass  the  pleadings  in  seeing  for  which  of  the 

alleged  in  the  declaration  was  not  the  pleas  it  is  intended.    Carey  v.  Hanchet, 

same  for  which  damages    had    been  i  Cow.  (N.  Y.)  154. 

given  and  a  recovery  had  in  the  action  Averments  as  to  Plaoe.  —  Where  place 

pleaded.     It  was  held  that  the  replica-  is  immaterial  there  need  be  no  special 

tion  was  bad,  being  argumentative  in-  averment  of  the  place  at  which  the  cir- 

stead  of  traversing  and   denying  the  cumstance  occurred.     Ilderton  v,  Ilder- 

former  recovery,  and  that  the  matter  ton,  2  H.  Bl.  145. 

contained    in    the   protestando    should  8.  Arch  hold's  Civ.  PI.  258. 

have  formed  the  substance  of  the  repli-  Beplieation  to  Plea  of  Statute  of  Limita- 

cation.     Snider  v,  Croy,  2  Johns.  (N.  tioni. —  In  reply  to  a  plea  of  the  si  a  t- 

Y.)  227.  ute  of  limitations   (he   plaintiff,    who 

8.  Sealey  r.  Thomas,  6  Fla.  25;  Prewit  sued  as  indorsee  of  a  note,  said  that  at 

V,  Walker,  7  J.  J.  Marsh.  (Ky.)  332;  the  time  when  the  several  causes  of 

Eastland  z^.  Caldwell.  2  Bibb  (Ky.)  23;  action   ''accrued   to  the  plaintiff"  he 

Archbold's  Civ.  PI.  258.    And  see  gen-  was  beyond  seas.    This  was  held  bad 

erally  article  Definiteness  and  Cer-  for  uncertainty,  for,  though  it  might 

TAINTY  IN  Pleadinhs,  vol.  6,  p.  248.  be  literally  true,   it  would  not  bring 

Legal  Conelnsions.  —  A  replication  the  plaintiff  within  the  saving  clauses 
should  either  be  a  general  traverse  or  of  the  statute  nor  avoid  the  plea,  for 
a  confession  and  avoidance  by  new  the  replication  omitted  what  was  ma- 
matter;  and  if  a  special  form  of  trav-  terial  to  relieve  him  from  the  statute, 
erse  be  resorted  to,  the  facts  must  be  viz.,  that  at  the  time  when   the  action 
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BettiAg  Out  PartionUn.  —  Where  many  items  of  the  same  kind  are 
embraced  in  the  same  cause  of  action,  to  each  of  which,  if  par- 
ticularized, there  may  be  a  defense  of  which  a  general  answer 
to  the  replication  cannot  take  advantage,  then  the  replication 
should  set  out  the  particulars,*  and  where  the  plaintiff  confines 
his  replication  to  a  part  only  of  his  claim  he  should  specify  such 
part,  in  order  that  the  defendant  may  know  what  to  meet  by 
evidence,* 

The  Seplioatlon  Kvit  Be  Entirely  Free  firom  AmUgvitj,  for  it  is  a  rule  in 
all  pleadings  that  where  they  are  susceptible  of  two  constructions 
that  one  shall  be  adopted  which  is  most  unfavorable  to  the 
pleader.' 

Certainty  of  Time  and  Plaee.  —  When  material,  it  is  necessary  to  set 
forth  time,  place,  and  other  circumstances  with  the  same  cer- 
tainty and  precision  as  in  the  previous  proceedings.* 

PaeU  WitUn  Knowledge  of  Defendant.  —  Where  the  facts  lie  more  in 
the  knowledge  of  the  defendant  than  of  the  plaintiff,  as  it  is 
difficult  if  not  impossible  in  some  cases  for  the  latter  to  ascertain 
them,  more  general  allegations  are  allowed.* 

(4)  Conciseness,  —  Where  the  subject  comprehends  multiplicity 
of  matter,  conciseness  is  desirable,  and  useless  prolixity  should 
be  avoided.* 

accrued,  he,  being  entitled  to  sue,  was  6.  State  v.  Peck,  58  Me.   123;  Sher- 

beyond  seas.     Bennett  v.  Herring,  i  wood  «•.  Johnson,  i  Wend.  (N.  Y.)  443; 

Fla.  434.  Gale  v.  Reed,  8  East  80. 

1.  Treasurers  v.  Rivers,  2  McMuU.  General  Allegation  of  Fraud  Hold  8ni&- 
L.  (S.  Car.)  207,  holding  the  replication  eient.  —  In  an  action  against  a  railroad 
to  be  insufficient  where  the  defendants  company  for  an  injury  to  a  person 
pleaded  performance  to  an  action  of  traveling  on  a  turnpike  which  the 
debt  on  the  official  bond  of  a  sheriff,  railroad  company  was  required  by  its 
and  the  replication  assigned  as  a  charter  not  to  render  dangerous,  the 
breach  that  it  was  the  duty  of  the  declaration  alleged  that  the  defendant 
sheriff  to  collect  and  pay  over  all  tax  had  constructed  its  road  so  that  travel- 
executions  which  might  be  lodged  with  ing  on  the  turnpike  was  dangerous,  to 
him,  and  that  on  a  particular  debt  which  there  was  a  plea  that  a  commit- 
there  were  tax  executions  to  the  tee  appointed  under  the  charter  to  de- 
amount  specified  lodged  in  his  office  termine  whether  or  not  the  road  had 
and  that  he  did  not  collect  and  pay  been  properly  constructed  had  ap- 
them  over.  proved  of  the  manner  in  which  the  con. 

8.  Hotchkiss  v,   Ladd,    36   Vt.    593,  struction    had    been    carried    out.     A 

holding  that  where  a  plea  of  the  statute  replication  averring  generally  that  the 

of  limitations  alleged  that  the  causes  fraud  of  the  defendant  had  conduced 

of  action  mentioned  in  the  declaration  to  the  judgment  of  the  committee  was 

did  not  accrue  within  six  years,  a  repli-  held  sufficient.    Durand  v.  New  Haven, 

cation  that  the  said  causes  of  action  or  etc.,  R.  Co.,  42  Conn.   211.     But  see 

some  of  them  did  accrue  within  six  Kellogg  v.  Kimball,  138  Mass.  441. 

years  w  15  bad  for  uncertainty  because  6.  State  v.  Peck,  58  Me.  123;  Hughes 

the  defendant  could  not  possibly  know  r.  Smith,  5  Johns.  (N.  Y.)  169;  Arling- 

to  which  of  several  causes  of  action  the  ton  v,  Merricke,  2  Saund.  410,  note  4; 

replication  was  intended  to  apply.  Shum   v.   Farrington,  i  B.  &  P.  640; 

8.  Woosler  v,  Bullock,  52  Vt.  48.  Barton  v,  Webb,  8  T.  R.  459. 

4.  Parker  v.  Grayson,  i   Nott  &  M.  Bepetition of  Deelaration.  —  Where  the 

(S.  Car.)  171;  Smith  v.  Bower,  3  T.  R.  condition  of  a  bond  is  set  forth  in  the 

662;  Hodsden  v.    Harridge,  2   Saund.  declaration,    and     the     breaches    are 

63</,  note.  assigned  therein,  a  general  replicatioa 
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(5)  Departure,  —  Although  the  replication  should  strengthen 
and  fortify  the  declaration  in  all  its  essential  allegations,*  it  can- 
not amend  the  declaration,  and  should  not,  in  any  niaterial 
matter,  depart  from  the  cause  of  action  set  out  therein,  with 
regard  to  either  the  facts  or  the  parties.* 


is  sufficient,  and  to  repeat  in  the  repli- 
cation the  assignment  of  breaches  is 
useless  tautology.  Conover  v.  Gate- 
wood,  3  A.  K.  Marsh.  (Ky.)  567. 

1.  Fowler  r.  Macomb,  2  Root 
(Conn.)  388:  Paine  v.  Fox,  z6  Mass. 
129;  Keay  v,  Goodwin,  16  Mass.  i; 
Darling  v.  Chapman,  14  Mass.  loi; 
Salt  Lake  City  Nat.  Bank  v.  Hendrick- 
son,  40  N.  J.  L.  52;  Wyman  z\  Mitchnll, 

I  Cow.  (N.  Y.)  316;  Halleti  v.  Slidell, 

II  Johns.  (N.  Y.)  56;  Bame  v.  Drew, 


4  Den.  (N.  Y.)  287:  Troup  v.  Smith,  20    ard,  22  N.  H.  303. 


Mass.  57;  Sibley  v.  Brown,  4  Pick. 
(Mass.)  137. 

Michigan.  —  Caldwell  v.  Gale,  zi 
Mich.  77. 

Mississippi,  —  Fiser  v.  Mississippi, 
etc.,  R.  Co.,  32  Miss.  359;  McGavock 
V,  Whitfield,  45  Miss.  452;  Shoults  v. 
Kemp,  57  Miss.  218. 

Montana.  —  Gentry  v.  Barn  el  t,  6  T. 
B.  Mon.  (Ky.)  114. 

New  Hampshire.  —  Thompson  v. 
Fellows.  21  N.  H.425;  Breck  V.  Blanch- 


Johns.  (N.  Y.)  33;  Carpenter  v.  Mc 
Clure,  40  Vt.  108;  U.  S.  v,  Morris,  I 
Paine  (U.  S.)  209,  26  Fed.  C^as.  No. 
15.816;  Collett  V.  Dichinson,  26  \V.  R. 
403;  Long  p.  Jackson,  2  Wils.  C.  PI.  8. 

2.  See  geneially  article  Departure, 
vol.  6,  p.  460,  and  see  the  following 
cases: 

Alabama.  —  Eskridge  v.  Ditmars,  51 
Ala.  245;  Winter  r.  Mobile  Sav.  Bank. 
54  Ala.  172;  Morris  r.  Beebe,  54  Ala. 
300;  Smith  V.  Kirkland,  81  Ala.  345; 
Turner  Coal  Co.  v.  Glover,  101  Ala. 
289;  Culberson  v.  American  Trust, 
etc.,  Co.,  107  Ala.  457;  Christian  v. 
Niagara  F.  Ins.  Co.,  loi  Ala.  634; 
McAden  v.  Gibson,  5  Ala.  341;  George 
V.   Mobile,  etc.,   R.  Co.,  109  Ala.  245; 


Veto  Jersey,  —  Bradley  v.  Johnson, 
N.  J.   L.  487;  Holmes  v.  Seashore 


New 

45 

Electric  R.  Co.,  57  N.  J.  L.  502;  Berry 

Cahanan,  7  N.  J.   L.  77;  Wilson  v. 


V. 

Johnson,  (N.  J.  1894)  29  Atl.  Rep.  419. 
New  York,  —  Benjamin  v.  De  Groot, 
I  Den.  (N.  Y.)  151;  Dutton  v.  Holden, 
4  Wend.  (N.  Y.)  643;  Griswold  v. 
National  Ins.  Co.,  3  Cow.  (N.  Y.)  96; 
Spencer  v,  Southwick,  10  Johns.  (N. 
Y.)  259;  Shippey  v.  Henderson.  14 
Johns.  (N.  Y.)  178;  Troup  v.  Smith,  20 
Johns.  (N.  Y.)  33. 

North  Carolina. — Governors/.  Hanra- 
han,  4  Hawks  (N.  Car.)  44. 

Pennsylvania.  —  B  u  r  k  v.  H  u be r,  2 
Watts  (Pa.)  306. 
South  Carolina.  —  Tappan  v.  Har- 
Louisville,  etc.,  R.  Co.  v.  Markee,  103  wood,  2  Spears  L.  (S.  Car.)  536;  Allen 
Ala.  160;  Davis  v.  Miller,  109  Ala.  ».  Mayson,  3  Brev.  (S.  Car.)207;  Lind- 
589.  say  V.  Jamison,  4  McCord  L.  (S.  Car.) 

Colorado.  —  Rocky  Ford  Canal,  etc.,    93. 
Co.  V.  Simpson,  5  Colo.  App.  30;  Kan-         Tennessee, —  Haley  v.  McPherson,  3 
naugh  V.  Quartette  Min.  Co.,  16  Colo.     Humph.  (Tenn.)  104. 
341.  Virginia.  —  Beach    v.    Trudgain,    2 

Connecticut.  —  Rust  v.  Wilson,  Kirby    Gratt.  (Va.)2i9. 

United  States.  —  Wilson  v.  Codman, 
3  Cranch  (U.  S.)  193;  Burdell  v.  Denig, 
15  Fed.   Rep.  397. 

England.  —  Brine  v.  Great  Western 
R.  Co.,  2  B.  &  S.  402,  no  £.  C.  L.  402; 
De  Roo  V.  Foster,  12  C.  B.  N.  S.  272, 
104  E.  C.  L.  272;  Bartlctt  v.  Wells,  i 
B.  &  S  836,  loi  E.  C.  L.  836;  Meyer 
V.  Haworth,  8  Ad.  &".  El.  467,  35  E.  C. 
L.  442;  Wilders  v.  Stevens,  15  M.  & 
W.  208;  Perry  v.  Smith,  C.  &  M.  554, 
41  E.  C.  L.  361. 

Replications  which  are  made  to  per- 
form the  offices  of  new  special  counts 
of  complaint,  by  introducing  matter 
already  counted   on   and   blending  it 


(Conn.)    364;     Warren    v.    Powers,    5 
Conn.  380. 

Illinois.  — WW^  v.  Wells,  17  III.  88; 
McConnel  v.  Kibbe,  29  III.  483;  Collins 
r.  Waggoner,  1   III.  51. 

Indiana.  —  Yeatman     v.    CuUen, 
Blackf.  (Ind.)  240;    Wells  v.  Teall, 
Blackf.  (Ind.)  306. 

Kentucky.  —  Pollard     v,    Taylor, 
Bibb  (Ky.)  234;    Harris  v,   Paynes, 
Litl.  (Ky.)  105. 

Maine.  —  Pease     v.     McKusick, 
Me.  73. 

Maryland.  —  Richardson  v.  Hall,  21 
Md.  399. 

Massachusetts,  —  Larned  v,  Bruce,  6 


5 
5 

2 

5 
25 
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(6)  Duplicity,  —  The  replication  must  not  contain  two  distinct 
matters,  either  of  which  would  be  an  answer  to  the  same  plea,  or 

it  will  be  void  for  duplicity.*  Several  facts,  however,  may  be 

with  issues  tendered  upon  the  entire  either.     Gould  v,   Ray,  13   Wend.   (N. 

complaint,  are  bad.     Highland  Ave.,  Y.)  633. 

etc.,  R.  Co.  F.  South.  112  Ala.  643.  ITegation  «f  AlUgationi  of  Plea.  — A 

1.  Owen   V,  Henderson.  7  Ala.  641;  replication  is  not  open  to  the  charge  of 

Hereford  z/.  Crow.  4  111.  423;  Rogers  r.  duplicity  where  it  simply  denies  the 

Burk,  10  Johns.  (N.  Y.)  400;  McElroy  facts  stated  in  the  plea.     Calhoun  v, 

V,   Railroad    Co..  7  Phila.   (Pa.)  206;  Wright.  4  111.  74- 

Louisville,  etc..  R.  Co.  v.  So  well.  90  It  Is  Vnneoeisary  that  the  Avermeiit 

Tenn.  17;  Craig  v.  Brotvn.  Pet.  (C.  C.)  Should  Be  SoAcient  to  Constitate  a  I>e- 

443;  U.  S.  V.  Gurney,  I  Wash.  (U.  S.)  feme  in  order  to  render  the  replication 

446;   Valarino  v,  Thompson.  28   Fed.  double.     Where  the  defendant  pleaded 

Cas.   No.   i6.8ioa;    Burnham   v.  Web-  a  prior  suit  in  which  he  was  summoned 

ster,  Davies  (U.  S.)  236.  4  Fed.  Cas.  astrusteeof  the  plaintiff,  the  replication 

No.    2.178;     Hart    v.    Rose,    Hempst.  was  that  he  had   commenced  suit  be- 

(U.  S.)  238.  fore  the  trustee  process  was  served  and 

Denial  of  Promise  and  Seleaie.  —  Where  also  that  the  prior  suit  was  not  pending 

the  defendants  pleaded  that  a  promise  when  the  defendant's  plea  was  filed, 

alleged  in  the  declaration   was  made  The   replication    was    held   double  al- 

jointly  by  them  and  a  third  party,  and  though  one  of  the  allegations  did  not 

not  by  them  solely,  and  thai  the  plain-  contain  matter  enough  to  constitute  a 

tiff  had  released  the  third  party,  a  rep-  defense.      Wadleigh   v,    Pillsbury,    14 

lication  denying  that  the  promise  was  N.  H.  373. 

made  by  the  defendant.solely,  and  de-  One  Aniwer  tn  BepUoation.  —  Where 

nying  the   release,  was   held   bad   for  but  one  answer  is  set  up  by  the  repli- 

duplicity,  as  a  denial  of  either  of  these  cation,  the  replication  will  not  be  held 

matters   was  sufficient  to  sustain  the  bad  for  duplicity.     Jordan  r.  Gillen,  44 

plaintiff's  right  to  recover  and  to  de-  N.  H.  65. 

stroy  the  defense.    Tubbs  v.  Caswell,  Balb  Test  of  Dnplieity.  —  The  only  safe 

8  Wend.  (N.  Y.)  129.  test  of  duplicity  is  to  see  whether  a 

Tender  of  Hiitinot  Iisnof.  —  Replt-  single  issue  can  be  made  to  controvert 
cations  presenting  several  distinct  the  pleading  by  denying  any  one  ma- 
grounds  in  avoidance  of  a  plea,  totally  terial  fact.  In  an  information  charging 
independent  of  each  other,  tender  dis-  the  defendants  with  the  usurpation 
tinct  issues  and  compel  several  traverses  of  banking  privileges  the  replication 
and  therefore  are  open  to  demurrer,  alleged  that  the  evidences  of  debt 
Phillips  V.  Willeson,  2  Brev.  (S.  Car.)  issued  by  them  were  in  the  similitude 
478;  Downer  V.  Rowell,  26  Vt.  397.  of  bank  bills  and  also  that  they  were 

Benying  Two  Faeti  of  Plea.  —  To  a  plea  intended  to  circulate  as  bank  bills.     It 

alleging  that  a  note  and  an  assignment  was    held    that    no    single    rejoinder 

were  made  without  consideration,  the  would  dispose  of  the  whole  replication 

plaintiff  replied  that  neither  the  note  and  that  it  was   open   to  the  objection 

nor  the  assignment  was  made  without  of  duplicity.     People  v.  River  Raisin, 

consideration.     It  was  held  on  demur-  etc.,  R.  Co.,  12  Mich.  389. 

rer  that  the  plaintiff  could  not  traverse  To  a  Plea  of  Performance  of  the  Con- 

both  allegations  of  the  plea,  but  must  ditions  of  a  ^<7ff</ conditioned  to  keep  a 

take  issue  on  the  one  or  the  other,  both  fair  register  of  all  warrants  that  might 

of  the  grounds  taken  in  the  defense  come  into  the  hands  of  the  defendant, 

being  essential  to  the  sufficiency  of  the  and  to  furnish  the  plaintiff  in  certain 

plea.     McClintick  v,  Johnston,  i  Mc-  months  with  a  true  copy  of  such  regis- 

Lean  (U.  S.)  414.  ter,  the  plaintiff  replied  that  the  de- 

Distinot  Kattem  in  AToidanoo.  —  fendant  had  not  furnished  the  said 
Where  a  replication  contains  two  dis-  copies  at  the  times  agreed,  but  had  on 
tinct  matters  in  avoidance  of  a  plea,  the  contrary  fraudulently  furnished 
either  of  which  is  a  good  and  perfect  the  plaintiff  with  a  false  writing  pur- 
answer,  the  defendant  is  not  bound  to  porting  to  be  properly  abstracted  from 
demur  for  duplicity  or  to  answer  to  a  fair  register  kept  by  him.  The  repli- 
both  matters,  but  may  take  issue  upon  cation   was    held    doable    because    it 
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placed  in  issue  by  it  where  they  amount  to  but  one  connected 
proposition,*  and  in  such  case  the  facts  must  have  a  relation  to 
each  other,  and  be  so  dependent  and  connected  as  to  render  it 

necessary  to  state  them  all  so  as  to  make  out  the  point.* 

assigned  as   many  breaches  as  there  nected  facts.     Cooper  v.  Heermance,  3 

were  omissions  to  furnish  the  copies  at  Johns.  (N.  Y.)  315. 

the  times  agreed.     It  seemed  to  the  Braaohes  of  Condition  of  Bond.  —  Where 

court  that  it  was  to  be  considered  a  the  plaintiff,  in  his  replication,  assigns 

double  plea  if  one  issue  could  not  de-  several  distinct    breaches  of  the  con- 

termine  all  the  issuable  matters  con-  dition  of  a  bond,  the  replication  is  bad 

tained  in   it.     The    court    said:    "If  at  common  law.     Mooney  z^.  Demerrit, 

that  rule  should  be  applied  to  the  case  i   N.   H.   187;    African  Co.  v.  Mason, 

at  bar  it  seems  tons  to  be  clear  that  citf^  in  Stibbs  v.  Clough,  i  Stra.  227; 

all  the  issuable  matter  in  this  replica-  Cornwallis  v.  Savery,  2  Burr.  772. 

tion  could  not  have  been  determined  Double     Pleading  —  KiisiBsippi. —  By 

by   any  single  issue  that  could  have  the  Pleading:  Act  of  1850  the  rules  of 

been  framed."    Austin  v.  Parker,  13  the  common  hiw  in  relation  to  double 

Pick.  (Mass.)  222.  pleading  were  radically  changed,  and 

Praetloo  in    Fedoral  Courts.  —  Where  the  provisions  of  that  act  prevented  all 

the  state  practice  permits  it  the  plain-  objection  to  a  replication  denying  gen- 

ti£f  may  have  leave  to  reply  double  in  erally  or   particularly  each  allegation 

the  federal  courts.    Valarino  v,  Thomp-  contained  in  an  answer  setting  forth 

son,  28  Fed.  Cas.  No.  i6,8zoa.  new   matter.     Joslin  v.   Caughlin,   32 

IhipUdty  —  Vermont.  —  The  common-  Miss.  104. 

law   rule   that  plaintiff   must    confine  2.  Strong  v.   Smith,   3   Cai.  (N.  Y.) 

himself  to  a  denial  of  a  single  material  162;  Cooper   v,   Heermance,  3  Johns, 

fact  was  altered  by  Acts  Vt.  1856,  No.  8,  (N.  Y.)  315. 

§  3  (now  Stat.  Vt.,   §  1151);  he  may  LeadingCaie. —  In  Robinson  t/.  Raley, 

now  deny  all   material   facts  alleged  i  Burr.  316,   which  was  an   action   of 

against  him.      Austin  v,  Chittenden,  trespass,  the  defendant  claimed  a  right 

32  Vt.   168;    Paddock  v.  Jones,  40  Vt.  of  common,  averring  that   the   cattle 

474.  alleged  to  be  trespassing  were  his  own, 

General  Denial  of  Several  Pleas  —  Ter-  and  that  they  were  levant  and  couchant 
mont.  —  A  replication  to  several  pleas  upon  the  premises  and  were  common- 
denying  "  each  and  every  material  able  cattle.  The  replication  traversed 
fact  so  by  the  said  defendant  pleaded  these  facts,  and  was  demurred  to  as 
as  aforesaid  *' is  not  aided  by  force  of  being  double.  Lord  Mansfield  said: 
Stat.  Vt.,  g  115T.  Such  denial  is  per-  "  'Tis  true,  you  must  take  issue  upon 
mitted  only  as  against  matters  pleaded  a  single  point;  but  it  is  not  necessary 
in  confession  and  avoidance.  Dibble  that  this  single  point  should  consist 
V,  Deerfield  River  Co.,  69  Vt.  482.  only  of  a  single  fact.     Here  the  point 

I.Owen  V.  Henderson,  7  Ala.  641;  is  the  cattle  being  entitled  to  common. 

Tucker  v.  Ladd,  7  Cow.  (N.   Y.)  450;  This  is  the  single  point  of  the  defense. 

Patcher  v.  Sprague,  2  Johns.  (N.  Y.)  But  in  fact  they  must  be  both  his  own 

466;      Pilcher    v.     Hart,     i     Humph,  cattle,   and   also  Irvant  and  couchant^ 

(Tenn.)  526;  Clearwater  t/.  Meredith,  i  which  are  two  diflferent  essential  cir- 

Wall.  (U.  S.)  25.  cumstances  of  their  being  entitled  to 

Facts  Showing  Fraud. —  In  an  action  common,  and  both  of  them  absolutely 

of  debt  on  a  judgment  the  defendant  requisite.*' 

pleaded  a  discharge  under  an  insolv-  Faets  Constituting  One  Oround  of  Beply 
ent  act.  The  replication  alleged  fraud  to  Plea  of  Statute  of  Limitations.— 
in  procuring  the  discharge,  fraud  in  Where  the  replication  alleged  as  an  ex- 
concealing  debts  due  to  the  defendant  cuse  for  delay  in  not  prosecuting  a 
not  inserted  in  his  inventory,  and  per-  writ  of  error  that  the  plaintiff  was  not 
jury  in  swearing  that  the  inventory  a  resident  of  the  state  at  the  time  of 
was  true.  Any  one  of  these  fraudu-  the  rendition  of  judgment,  but  that  he 
lent  acts  would,  under  the  insolvent  was  a  resident  of  another  state  and  had 
act,  have  invalidated  the  discharge,  and  no  notice  of  the  original  judgment,  it 
therefore  they  could  not  in  any  aspect  was  held  that  though  these  were  sev- 
be  considered   as  dependent    or  con-  eral  distinct  facts  they  constituted  but 
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Plea  BiviiibU  into  Paru.  —  Where  the  plea  is  divisible  in  its  nature 
the  replication  may  contain  distinct  answers  to  the  different 
parts  of  it.* 

8iirpliiaag0.  —  Averments  in  the  replication  which  if  pleaded 
separately  would  not  be  sufficient  to  avoid  the  plea  are  not  con- 
sidered as  rendering  the  replication  double,  but  as  mere  surplus- 
age which  will  not  vitiate  the  replication,  because  it  may  be 
struck  out  without  injury.* 

(7)  Alleging  and  Denying  Legal  Conclusions  —  Boplieaticm  Mut 

one  ground  of  reply  to  a  plea  of  the  Hollands.  Kibbe,  x6  111.  133;  Steward 
statute  of  limitations,  and  unless  all  v.  Miller,  17  111.  App.  660. 
these  allegations  had  been  set  forth  in  8.  Kellogg  v.  Miller,  6  Ark.  468; 
the  replication  it  would  have  been  de-  Pilcher  v.  Hart,  i  Humph.  (Tenn.)  524. 
feccive  as  furnishing  no  answer  to  the  PlMiofPomMr  Suit.  —  Where  the  de- 
plea.  Galusha  v,  Cobleigh,  13  N.  H.  fendant  pleaded  a  former  suit  pending 
79.  for  the  same  cause  of  action,  a  replica- 

To  Plea  of  Aooord  and  SatisfsotloB.  —  tion  which  alleged  both  the  inefifectu- 

Where   there    was    a    plea  of  accord  ality  of  the  former  suit  and  its  dis- 

and  sadsfaction  by  the  sale  and  con-  continuance   after  plea  was  held  not 

veyance  of  a   tract  of  land,  which  it  chargeable  with  duplicity,  because  the 

was  alleged  the  plaintiff  accepted  and  point  was  that  the   former  suit  was 

received  in  full  discharge  and  satisfac-  ineffectual,  and  the  rest  was  merely  in- 

tion  of  his  claim,  the  replication  denied  ducement    and    explanatory    matter, 

both  the  conveyance  and  the  accept-  National  Express,  etc. ,  Co.  v.  Burdette, 

ance.     Ii    was   held   not  improper  to  7  App.  Cas.  (D.  C.)  551. 

deny  boih,  because  the  gist  of  the  plea  Immatttrial  Avarmsnt   Goniidered  Snr- 

was    the    satisfaction    of    the    claim;  plniags. — Where  the  replication  averred 

the  substance  of  the  replication  was  the  refusal  of  the  defendant  to  pay  cer- 

the  denial  of  the  satisfaction.     Deut  v,  tain  costs  incurred   by  the  plainiiffs, 

Coleman,  10  Smed.  &  M.  (Miss.)  83.  which  was  asufficient  reply  to  the  plea, 

JtepUoation  to  Plea  of  Former  Suit. —  and  then  averred  that  afterwards  the 
Where  the  replication  was  that  the  plaintiffs  offered  to  receive  principal 
defendants  were  not  impleaded  to  and  interest  due  on  a  note,  which  the 
the  number  and  term  alleged;  that  the  defendant  refused  to  pay,  it  was  con- 
parties  were  not  the  same;  that  the  sidered  that  the  latter  averment  was 
former  suit  was  not  still  depending,  it  immaterial  and  surplusage,  which 
was  held  that  the  replication  was  not  should  never  vitiate  a  plea  in  other  re- 
double in  the  proper  sense  of  the  rule  spects  good.  Hampshire  Manufac- 
against  duplicity.  Hosie  v,  McCann,  turers  Bank  v,  Billings,  17  Pick, 
a  Penny.  (Pa.)  133.  (Mass.)  87. 

In  Quo  Warranto  Prooeedlnff.  —  In  an  Xmmateriality  of  Date  of  Astignmsnt.  — 
information  in  the  nature  of  quo  war-  Where  the  assignee  of  a  duebill  sued 
ranto  to  forfeit  the  charter  of  a  corpora-  the  maker  thereof  there  was  a  plea  of 
tion,  it  was  held  that  setting  out  sev-  payment  on  November  18,  before  the 
eral  distinct  facts  in  the  replication  assignment,  and  that  the  assignment 
afforded  no  ground  for  a  demurrer  for  did  not  take  place  as  alleged  on  No- 
duplicity,  where  all  the  facts  aimed  to  vember  17,  but  after  that.  A  repli- 
make  out  the  one  ultimate  fact  of  a  cation  averring  thai  there  was  no 
violation  of  corporate  duty.  Coon  v.  payment  by  the  defendant  on  November 
Plymouth  Plank  Road  Co.,  31  Mich.  18,  before  the  assignment  of  the  bill, 
178.  and  before  it  became  due,  and  reiterat- 

1.  Owen  V,  Henderson,  7  Ala.  641.  ing  that  the  assignment  did  take  place 

Several  Faets  Set  Vp  in  Plea.  —  Where  on  November  17,  as  set  forth,  was  held 

an  agreement  set  up  in  a  plea  consists  not  open  to  a  demurrer  on  the  ground 

of  several   facts   which,   taken  all  to-  of  duplicity,  because,  as  it  did  not  ap- 

gether,  constitute  but  one  point  in  the  pear  when  the  bill  was  due,  the  allega- 

defense,  the    replication    will   not   be  lion  that  the  assignment  took  place  on 

double  for  denying  the  agreement  col-  November  17  was  not  material.     Here- 

lectively  as  a  single  independent  facL  ford  v.  Crow,  4  111.  423. 
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Alleg0  Faoti.  —  The  replication  must  be  a  statement  of  facts,  not 
merely  the  pleader's  legal  conclusions.  * 

Traveniiig  Matter  of  Law.  —  It  is  an  invariable  rule  that  the  repli- 
cation may  not  traverse  a  matter  of  law,*  but  there  may  be  a 

1.  McClellan  v.  Perry,  37  111.  App.  count  of  a  declaration  had  been  pleaded 
I57>  as  a  set-o£f  upon  which  judgment  was 

BepUcation  Treated  as  Denmxrer.  —  In  recovered  before  a  justice,  a  replication 

reply  to  a  plea  of  coverture  the  plain-  denying  that  the  said  demands  were 

tiff  set  up  that  "  the  cause  of  action  set  at  the  time  of  the  commencement  of 

forth  in  the  complaint  is  for  the  tort  the  said  action  *'  such  demands  as*  by 

alleged  to  have  been  committed  by  the  law  could  be  set  off  in  the  said  suit  or 

defendant,   and  if  she   be  a  married  action "   was  held   bad  for  putting  in 

woman,  as  alleged  in  the  plea,  she  is  issue  matter  of  law  Instead  of  matter 

liable  for  said  tort,  and  said  plea  is  no  of  fact.     Baldwin  v.  Walsworth,  Hill  ft 

answer  to  this  action."     This,  though  D.  Supp.  (N.  Y.)  340. 

a  mere  conclusion  or    proposition    of  Averment  that  Certain  Aets  Were  Hot 

law,  was  proved  upon  and  by  the  face  Criminal.  —  A  defendant  sued  for  false 

of  the  complaint  itself,  and    was  held  imprisonment    pleaded    that  he  made 

to  emasculate  the   plea  of  coverture,  complaint    under  oath,   setting    forth 

Britt  V.  Pitls,  III  Ala.  401.  certain  facts,   and   that  thereupon  the 

2.  Calvert  v.  Lowell,  10  Ark.  147;  justice  issued  his  warrant,  etc.  In  his 
Rose  z/.  Ruyle,  46  111.  App.  17;  Roberts  replication  the  plaintiff  averred  that 
V,  Albright,  2  Greene  (Iowa)  120;  when  the  defendant  made  such  oath  he 
Holmes  v.  Seashore  Electric  R.  Co.,  57  knew  that  the  facts  stated  did  not  con- 
N.  J.  L.  502;  Stickle  v,  Richmond,  i  stitute  a  nuisance  or  other  indictable 
Hill  (N.  Y.)  77;  Richardson  v,  Orford,  offense.  It  was  held  that  such  replica- 
2  H.  Bl.  182.  tion  was  demurrable,  it  being  the  duty 

Beason  for  Enle.  —  "A  denial  of  the  of  the  justice  to  construe  the  facts  in 

law  involved  in  the  precedent  pleading  point  of  law.     Booth  v.  Kurrus,  55  N. 

is,  in  other  words,  an  exception  to  the  J.  L.  370. 

sufficiency  of  that  pleading  in  point  of  Misfeaianee    of    Sheriff.  —  In    a    suit 

law,  and  is  therefore  within  the  scope  upon  a  sheiiff's   bond,  the  first  breach 

and  proper  province  of  a  demurrer  and  assigned  fn   the  declaration   was  that 

not  of  a  traverse."     And.   Steph.  PI.,  the  defendant  had  goods  out  of  which 

§  I2Q.  the  sheriff  could  have  levied  the  money 

Seplication  Admitting  Faets  bnt  Deny-  and  that  he  neglected  and  refused  so 
ing  Infereneeof  Law.  —  To  a  declaration  to  do.  The  second  and  third  breaches 
on  a  bond  executed  by  the  defendant  were  that  having  made  a  levy  upon  the 
there  was  a  plea  that  the  bond  was  goods,  the  sheriff  neglected  and  refused 
given  in  a  proceeding  exclusively  cog-  to  sell  the  same.  It  was  set  up  in  the 
nizable  in  bankruptcy  by  the  District  plea  that  the  plaintiffs  made  a  sugges- 
Court  of  the  United  States  for  the  tion  under  the  statute  that  the  sheriff 
Eastern  District  of  Pennsylvania,  the  could  have  collected  the  money  thereon 
defendant  having  been  adjudicated  a  if  he  had  exercised  due  diligence  in  ex- 
bankrupt  in  said  court.  The  plaintiff  ecating  the  writ,  and  upon  this  sug- 
replied  specially  denying  that  the  pro-  gestion  an  issue  was  formed  and  tried 
ceeding  was  exclusively  cognizable  by  by  jury,  who  returned  a  verdict  for  the 
the  said  District  Court  and  averring  defendant  upon  which  judgment  was 
that  another  District  Court  had  juris-  rendered.  The  replication  was  that 
diction  to  require  of  the  defendant  the  the  matters,  neglects,  and  defaults  in 
execution  of  the  said  bond,  and  con-  the  said  three  breaches  assigned  in  the 
eluding  to  the  country.  It  was  held  declaration  were  not  the  same  as  those 
that  the  issue  raised  by  the  replication  mentioned  in  the  plea  in  lespect  of 
was  one  of  law  and  not  of  fact,  and  which  the  defendant  had  recovered 
could  be  regarded  only  as  an  informal  judgment.  The  court  said:  "We 
demurrer.  Hubert  v,  Horter,  81  Pa.  think  the  replication  is  bad  on  the 
St.  39.  ground  that  it  raises  an  issue  of  law 

Denial  that  Claims  Could  Be  Subject  of  rather  than  one  of  fact.     The  matters 

Set-off.  —  Where  the  plea  was  that  cer-  in  all  three  of  the  breaches  were  nec- 

tain    demands  contained   in   the  first  essarily  involved    in  the   question  of 
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traverse  of  an  averment  which  consists  of  law  and  fact.* 

(8)  Traverses  —  (aj  In  General.  —  There  should  be  no  traverse  of 
matter  that  is  not  alleged  except  when  the  matter  may  be  neces- 
sarily implied.* 

Vegatlve  Pregnant.  —  The  traverse  should  not  be  in  such  a  form 
as  to  carry  within  it  an  affirmative,  and  thus  leave  it  doubtful 
what  is  the  gist  of  the  issue  tendered.* 

due  and  proper  diligence  on  the  part  of  one  to  the  like  eflfect,  in  a  plea  intro- 

th6  sherifif  in  the  execution  of  the  fi.  duces  a  consequence  from  the  matter 

fa."     Chapman  v.  Smith,  i6  How.  (U.  preceding,  it  is  not  traversable;  for  if 

S.;  114.  it  is  the  pleader's  intention  to  question 

Statute  of  limitationf.  —  A  replication  the  facts  from  which  the  inference  is 

that  a  statute  of  limitations  is  not  a  drawn,  the  negation  should  apply  to 

bar  to  the   plaintiff's  right  of  action  the  facts  themselves;  and  if  the  infer- 

tenders   an   issue  of  law.     Tennessee  ence  is  in  doubt,  the  proper  course  is  to 

Bank  v.  Armstrong,  12  Ark.  602.  demur.     Beal  v,  Simpson,  i  Ld.  Raym. 

Consolidation     of     Bailroad    Stook. —  408. 

Where  a  declaration  averred  that  (he  8.  Griswold  v.  National  Ins.  Co.,  3 

defendant  had  agreed  that  stock  of  a  Cow.  (N.  Y.)  96;    Rex  v,  Kilderby,  i 

particular   railroad   should   be    worth  Saund.  312^/,  note  4:  Powers  v.  Cook, 

a  certain  price  at  a  certain  time  and  in  a  i   Ld.   Raym.  63;  Gilbert  v.  Parker,  2 

certain  place,  and  the  plea  set  up  that,  Salk.  629. 

under  a  statute  authorizing  connecting  Veoeseary  Inferenoe.  —  That  which  is 

railroad    corporations    to    consolidate  necessarily  understood,  intended,  and 

their  stock  and   make  one  joint  com-  implied  is  traversable  as  much  as  if  it 

pany  of  the  roads  thus  connected,  the  were   expressly    alleged.     Meriton    v. 

stock  of  the  railroad  named  was  con-  Briggs,    i  Ld.    Raym.  39;   Chambers 

solidated  by  the  consent  of  the  plaintifif  9.  Jones,  11  East  406;    Haight  v.  Hol- 

with  a  second  railroad  named,  it  was  ley,  3  Wend.  (N  Y.)  258. 

held   that  a   replication   tendering  an  8,  Myn  v.  Cole,  Cro.  Jac.  87;  Aubery 

issue  upon  the  question  of  the  destruc-  v.  James,  i  Vent.  70. 

tion  of  the  first  corporation   and   the  Petition  for  Partition.  —  To  a  petition 

rendering  of  the  said  stock  worthless  for  partition  of  land  there  was  a  plea 

was  bad,  because  if  with  the  consent  by  the  defendants  that  they  were  seized 

of  the  plaintiff  there  had  been  a  con-  in  fee  in  moieties.    A  replication  that 

solidation  of  the  roads,  then  it  followed  they  were  not  seized  in  fee  in  raoie- 

as  a  conclusion  of  law  that  the  stock  ties  was  held  bad   in  that  it  did  not 

was  destroyed  and  of  no  value.     Clear-  directly  deny  such  an  interest  as  would 

water  v.  Meredith,  i  Wall.  (U.  S.)  25.  entitle    them    to    defend.     Loring    v. 

Where  There  Ii  a  Question  of  Law  the  Gay,  9  Pick.  (Mass.)  66. 

replication  should  not  transform  it  into  Time  Not  Material.  —  Where  a  repli- 

an  issue  of  fact«   Rosenberg  z^.  McKain,  cation  denies  that  a  warrant  is  issued 

3  Rich.  L.  (S.  Car.)  145.  on  a  particular  day,  it  tacitly  admits 

1.  Mystery  of  Grocers  v.  Canterbury,  that  one  was  issued  on  some  other  day, 
3  Wils.  C.  PI.  214.  In  this  case  the  and,  if  the  day  is  not  material,  is  bad 
plea  was  that  owing  to  certain  circum-  as  a  negative  pregnant.  Thompson  v. 
stances  the  right  of  presentation  at  the  Fellows,  21  N.  H.  425. 
second  turn  to  a  certain  church  when  Attaohment  under  Prooees.  —  Where 
vacant  belonged  to  a  certain  body  cor«  the  defendant  justified  taking  certain 
porate.  A  replication  which  denied  goods  under  a  writ  of  attachment  di- 
ihat  it  belonged  to  the  said  body  cor-  rected  to  him  as  an  officer,  there  was  a 
porate  to  present  to  the  said  church  at  replication  that  the  defendant  did  not 
the  second  turn  when  the  same  became  attach  the  goods  by  virtue  of  the  writ, 
vacant  was  held  good,  because  the  trav-  It  was  held  bad,  as  it  left  the  defend- 
erse  was  not  to  a  mere  matter  of  law,  ant  uncertain  as  to  whether  the  attach- 
but  rather  to  matter  of  right  resulting  ment  or  the  writ  would  be  contested, 
from  facts.  Briggs  v.  Mason,  31  Vt.  433. 

"By  Beaion  Whereof."  —  Where  the  Modem  Boetrine.  —  In  Bell  v.  Tuck- 
expression  '*  by  reason  whereof,"   or  ett,  i   Dowl.  N.  S.  458,  it  was  said  by 
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Immatttrial  Altegationt.  —  There  should  be  no  traverse  of  matter  in 
the  plea  which  is  irrelevant  *  or  insufficient  in  law.*  And  such  is 
the  rule  where  matter  alleged  in  the  plea  is  in  inducement,"  even 
where  the  denial  in  the  absque  hoc  of  a  special  traverse  of  a  plea  is 
sufficient  in  law;  but  where  such  denial  is  insufficient  in  law,  the 
inducement  may  be  traversed.* 

(b)  TravorsabU  AUegations  Not  Benled.  —  Where  traversable  matter  is 
alleged  in  the  plea  and  is  not  traversed  by  the  replication,  it  is 
considered  confessed.* 

(o)  Protestation.  —  Where  traversable  matter  is  passed  over  with- 
out a  traverse,  in  order  to  enable  the  plaintiff  to  deny  it  in 
ian other  suit,  the  pleader  should  make  a  statement  that  the 
matter  is  untrue,  collateral  to  his  plea.* 

Coitman,   J.:    "With    regard   to    the  the   plaintifiF's   fishery,  the   defendant 

negative  pregnant,  although  undoubt-  pleaded  that  the  locus  in  quo  was  an 

edly  greater  strictness   was   formerly  arm  of  the  sea,  in  which  every  subject 

exacted,  a  great  relaxation  with  regard  of  the  realm  had  the  liberty  and  privi- 

to    such    matters    has    been    allowed  lege  of  free  fishing.     The  plaintiff  re- 

recently."  plied   a  prescription   for  the  sole  and 

1.  Thurman  v.  Wild,  ii  Ad.  &  El.  several  right  of  fishing,  and  traversed 
453f  39  E-  C.  L.  145;  Thompson  v,  Fel-  that  every  subject  had  the  liberty  and 
lows.  21  N.  H.  425;  Rogers  v.  Burk,  10  privilege  of  free  fishing  in  the  locus  in 
Johns.  (N.  Y.)  400,  which  was  an  action  quo.  This  was  a  bad  traverse.  Rich- 
of  covenant  on  an  agreement  to  put  up  ardson  v,  Orford,  2  H.  61.  182. 

and  inclose  the  frame  of  a  house  on  6.  Simmons  v.  Jenkins,  76  111.  479, 
or  before  October  i.  The  defendant  holding  that  where  the  defendant  in 
pleaded  that  he  did  put  up  the  frame  replevin  pleaded  property  in  a  third 
on  or  before  October  i,  to  wit,  on  June  person  and  justification  under  execu- 
1,  and  was  ready  and  willing,  and  ten-  tion,  the  absence  of  a  traverse  con. 
dered  and  offered  the  plaintiff,  to  in-  fessed  the  truth  of  the  pleas, 
close,  etc.;  but  that  the  plaintiff  did  6.  And.  Steph.  PI.,  §  132. 
not  furnish  the  necessary  materials  to  Effect  of  Protestando.  —  The  effect  of 
inclose  the  building.  The  plaintiff  re-  the  protestando  is  that  in  case  the  party 
plied  that  he  did  furnish  the  materials  making  it  succeeds  in  the  point  to  be 
according  to  his  agreement,  and  did  tried,  he  thereby  saves  to  himself  the 
and  performed  all  things  on  his  part  liberty  of  disputing  in  any  other  suit 
(as  before  stated  in  his  declaration),  the  truth  of  the  allegation  which  is  pro- 
yet  the  defendant,  at  the  time  and  ter>ted  against.  Richards  v.  Allen,  I 
place  mentioned  in  his  plea,  did  not  Bibb  (Ky.)  189;  Dills  v,  Stobie,  81  III. 
put  up  and   raise   the  frame    of    the  202. 

house,  nor  did  he  tender  or  offer  to  in-  Protestation  Does  Not  Compel  Befendant 

close,  etc.     On  special  demurrer  this  to  Prove  What  Seplieation  Confessef  and 

replication  was  held  bad  for  traversing  Avoids.  —  In  assumpsit  on  a  promissory 

the  time  and  place  stated  in  the  plea,  note  the  defendant  pleaded  infancy  and 

which  were  immaterial.  the  general  issue.     The  replication  to 

Replications  simply  avoiding  imma-  the  plea  of  infancy  was:    '*  The  plain- 

terial  allegations    of    pleas    are    bad.  tiff,  protesting  that  defendant  was  not 

Highland  Ave.,  etc.,  R.  Co.  v.  South,  an  infant  as  alleged  in  his  plea,  says 

112  Ala.  642.  that  after  he  came  of  age  he  promised 

2.  And.  Steph.  PI.,  §  137.  to  pay  said  note,"  etc.     It  was  held 

3.  Weiherell  v.  Clerkson,  12  Mod.  that  under  the  issues  formed  there 
597;  Nelson  v,  Wheelock,  46  III.  25.  must  be  evidence  in  support  of  the  rep- 

4.  Wheelwright  v.  Beers,  2  Hall  (N.  lication  showing  a  subsequent  promise, 
Y.)39i;  Hubbard  v.  Mutual  Reserve  because  **  the  sole  object  of  special 
Fund  L.  Assoc.,  80  Fed.  Rep.  681.  pleading  is  to  narrow  the  matters  in 

Intniftoient  Traveme  of  Indncement.  —  dispute  to  a  single  point;  but  this  ob- 
To  an  action  of  trespass  for  fishing  in    ject  can  never  be  attained  if  parties  are 
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(d)  Tender  of  luoe.  —  Wherever  the  replication  is  by  way  of 
traverse  il  should  at  the  same  time  tender  issue,*  which  should 
not  be  too  narrow  in  its  comprehension,*  although  on  the  other 
hand  it  must  not  be  broader  than  the  plea.' 

(e)  Gominon  TrarerM.  —  The  common  traverse  should  deny  the 
allegation  in  the  plea  in  the  manner  and  form  in  which  it  is 
made,  and  it  must  be  expressed  negatively  or  aflfirmatively 
according  to  whether  the  plea  is  in  the  negative  or  affirmative.* 

permitted  to  evade  the  effect  of  an  ad-  if  any  part  of  the  consideration  were 
mission,  by  a  protestation  against  the  on  that  account.  It  was  held  that 
truth  of  the  very  matter  necessary  to  be  there  was  no  color  to  maintain  the  rep- 
admitted,  before  it  can  be  avoided/*  lication,  for  that  the  material  part  of 
Dockery  v.  Day,  7  Port.  (Ala.)  518.  the  plea  was  that  part  of  the  money  for 
Contradiotions  Between  an  Averment  which  the  bond  was  given  was  won  by 
and  a  Protestation  afford  no  ground  for  gaming,  and  that  the  **  scilicet  fifteen 
a  demurrer.  Hapgood  v.  Houghton,  8  hundred  pounds  "  was  only  form,  of 
Pick.  (Mass.)  451.  which  the  replication  ought  not  to  have 

1.  And.  Steph.  PI.,  §  135.  taken  any  notice.     Coleborne  v,  Slock- 
Where  a    replication  is  demurrable  dale,  8  Mod.  58. 

on  the  ground  that  though  it  tenders  4.  And.  Steph.  PI..  §§  ill.  128;  Mar- 

an   issue  it    is    insufficiently  pleaded,  tin  v.  Smith,  6  East  555. 

and  the  plaintiff  elects  to  stand  on  it  Seplioation  to  Plea  of  Vnl  Tiel  Beoord. 

and  not  answer  over,  he  has  no  right  — As  the  existence  of  a  record  is  de- 

to  take  judgment  on  other  issues  until  nied  by  a  plea  of  nul  tiel  record^  the 

an  appellate  court  has  passed  on  the  replication   should   aver  its  existence, 

lower  court's  decision  on  the  demurrer  Beale  v.  Buchanan,  q  Pa.  St.  123. 

and  reversed  it.    Jordan  ?/.  Me  wborn,  Beplloation  Dealing  with  NegatiTO  Plea, 

8  Ark.  502.  —  In  an  action  of  debt  upon  two  prom- 

2.  And.  Steph.  PL,  §  139.  issory  notes  the  plea  averred  that  both 
Traveme  Too  Narrow.  —  In  an  action  notes  were  executed  by  the  defendant 

of  trespass  on  a  common  named   there  upon   his  subscription   to  the   capital 

was  a  plea  that  there  were  two  com-  stock  of  a  bank,  and  that  at  the  time 

mons  lying  open  to  each  other  and  a  of  the  commencement  of  the  suit  there 

prescriptive  right  in   the  defendant  in  were  no  debts  existing  against  the  bank 

both  commons.     A  replication  travers-  nor  against  its  assignees.     The  repli- 

ing  the   prescription   in   one  common  cation,   which  admitted  the  averment 

was  held  to  be  loo  narrow.     Morewood  of  the  plea  as  to  execution,  but  said 

V,  Wood,  4  T.  R.  157.     See  also  Hanna  "  it  is  not  true  that  at  the  time  of  the 

r.  Rast,  21  Wend.  (N.  Y.)  149.  commencement  of  this  suit  there  were 

8.  Griswold  v.  National  Ins.  Co.,  3  no  debts,*' etc.,  as  alleged  in  the  plea, 

Cow.  (N.  Y.)  96.  was  held  bad  for  the  reason  that  it  at- 

Traverse  Too  Eztensiye.  —  In  an  ac-  tempted  to  throw  on  the  defendant  the 

tion  on  a  bond  conditioned  for  the  pay-  proof  of  the  negative,  and  sought  to 

ment  of   fifteen   hundred   pounds  the  traverse    a    negative   by    a    negative, 

defendant  pleaded  that  part  of  the  sum  Ryan  v,  Vanlandingham,  25  111.  128. 
mentioned   in   the  condition,  **  scilicet       Assertion  of  Denial  in  Plea. —  It  seems 

fifteen    hundred    pounds,'*    was    won  that  in  Maryland  a  replication  which 

by  gaming,  contrary   to  a  statute,  by  asserts  what  the  plea  denies  in  the  very 

which   the   bond   became  void.      The  language  of  the  plea  is  bad.     State  v, 

plaintiff  replied  that  the  bond  was  given  Logan,  33  Md.  i. 

for  a  just  debt,  and  traversed  that  the  Itoof  nnder  Denial. —  Where  a  repli- 
fifteen  hundred  pounds  was  won  by  cation  not  only  traversed  an  allegation 
gaming.  On  demurrer  it  was  objected  of  property  in  the  defendant  in  attach- 
that  the  replication  was  bad  because  ment,  but  averred  the  property  to  be 
it  made  the  sum  parcel  of  the  issue  in  the  plaintiff,  it  was  held  unneces- 
and  obliged  the  defendant  to  prove  sary  to  show  absolute  property  in  the 
that  the  whole  sum  of  fifteen  hun-  plaintiff  in  support  of  the  replication, 
dred  pounds  was  won  by  gaming,  as  the  averment  was  merely  surplus- 
whereas  the  statute  avoided  the  bond  age,  the  traverse  being  complete  with- 
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(f)  Spedal  Traveno.  —  A  special  traverse,  instead  of  simply  deny- 
ing or  affirming  and  tendering  issue,  must  have  an  inducement 
and  a  denial.* 

Induoement.  —  The  inducement  may  consist  either  of  new  affirma- 
tive matter  inconsistent  with  the  plea  •  or  of  a  mere  repetition  of 
the  allegations  of  the  declaration  coupled  with  an  allegation  that 
they  occurred  of  the  defendant's  own  wrong,*  It  must  be  in 
itself  a  sufficient  answer  in  substance  to  the  plea,  that  is,  it  must 
necessarily  involve  a  negative  of  the  fact  traversed,*  but  it  must 
not  consist  of  a  direct  denial,  nor  should  it  be  in  the  nature  of  a 
confession  and  avoidance.^ 

out  it.     Outcalt  V.  Durling,  25  N.  J.  L.     sufficient  constituted  a  good  reply  to 
443.  the   plea.     Haviland  v.  Fidelity  Ins., 

1.  And.  Steph.  PI.,  §  123.  etc.,  Co  ,  108  Pa.  St.  236. 

Definition   fA    Spedal    Traverse.  —  In  Tlie  Babetaaoe  of  a  Speeial  Traverse  is 

Day  V.  Essex  County  Bank,  13  Vt.  97,  the  matter  contained  in  its  inducement, 

the  court,  in  holding  that  an  informal  which  always  consists  of  new  matter 

replication  was  good  enough  for  a  bad  constituting    a    full    defense    to    the 

plea,  said:  '*  The  special  inducement  of  pleading  which  it  assumes  to  answer, 

the  traverse  and  the  negative  or  absque  and   which    new   matter   the    plaintiff 

hoc  clause,  instead  of  being,  as  they  must  be  ready  to  prove.     McWilliams 

should  be,  the  one  the  affirmative  and  v.  King,  32  N.  J.  L.  21. 

the   other  the   negative  of    the   same  8.  And.  Steph.  PI.,  ^  123. 

proposition,  are  wholly  independent  of  4.  And.  ^teph.  PI.,  §  126. 

each  other.     A  special  traverse  in  its  Insnffioient  Indnoement.  —  Where  the 

simplest  form  is  not  very  unlike  some  matter  alleged  by  way  of  inducement 

of  the  Eastern  forms  of  speech  found  in  is  insufficient  of  itself  to  support  the 

the   Holy  Scriptures:    *  Thou  shalt  die  traverse,  the  replication  will  be   bad. 

and  not  live;  *     *  He  shall  see  for  him-  State  Mut.   F.   Ins.  Co.   v.  Arthur,  30 

self    and    not    another.'      There    are  Pa.  St.  315. 

found  many  modes  of  speech  among  5.  Instance  of   Improper   Benial.  —  In 

the  ancient  Greeks  not  very  dissimilar.  Hubbard  v.  Mutual   Reserve  Fund  L. 

It  consists  of  an  affirmative  not  com-  Assoc.,  80  Fed.  Rep.  681,  the  plea  al- 

patible   with   the    adversary's    former  leged  that  in  and  b^  an  application  for 

pleading,  and  a  negative  in  direct  con-  insurance  ii    was   inquired  of   the  as- 

tradiction  to  it."  sured:     *'  State  fully  your  occupation. 

Approved  Precedents    of    the    special  profession,   or   trade.      State   kind   of 

traverse   wilt   be   found   in  Wilcox  v.  business  and  duties."    To  which  the 

Kinzie,  4  111.  218;  Haviland  v.  Fidelity  assured  answered  as  follows:  **  Banker 

Ins.,  etc.,  Co.,  108  Pa.  St.  236.  and  broker."     **  Whereas  the  defend- 

2.  And.  Steph.  PL,  §  123.  ant  avers  that  in  truth  and  in  fact  the 
Seplieation  Setting  Up  New  Matter.  —  occupation,  business,  and  trade  of  said 

In  an  action  against  an  executor  for  George  W.  Hubbard  [the  assured]  was 
services  rendered  to  the  testator,  the  not,  at  the  date  of  said  application, 
defendant  pleaded  specially  that  the  that  of  a  banker  and  broker."  The 
claim  had  been  presented  by  the  plain-  replication  was:  **  And  the  said  plain- 
tiff and  disallowed  in  the  Orphans'  tiff  saith  that  for  everything  by  the 
Court  on  a  settlement  of  the  executor's  said  defendant  corporation  secondly 
account.  To  this  plea  the  plaintiff  above  pleaded /r^r/«//{ff<7»,  because  she 
made  a  special  traverse,  alleging  as  says  that  the  occupation,  profession, 
inducement  his  withdrawal  of  the  claim  and  trade  of  said  Hubbard  at  said  time 
from  the  court  before  it  had  been  con-  was  that  of  a  banker  and  broker  (with- 
sidered,  a/^xf »/  hoc  the  allegation  in  the  out  this,  said  answers  are  by  said  cer- 
plea  that  the  claim  was  disallowed,  tificate  of  membership  or  policy  of 
The  replication  was  held  good,  as  it  .  insurance  warranties  on  the  part  of 
consisted  in  substance  of  new  matter,  said  Hubbard),  and  of  this  the  said 
properly  set  up,  against  the  adjudica-  plaintiff  puts  herself  on  the  country." 
tion  upon  the  claim,  which  if  legally  It  was  held  that  the  inducement  con- 
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Cortainty.  —  There  does  not  appear  to  be  the  same  necessity  for 
certainty  in  an  inducement  as  there  is  in  pleadings  generally, 
because  it  is  seldom  traversable,  the  defendant  being  compelled 
to  adhere  to  his  own  allegation  which  has  been  traversed.* 

DeniaL  —  The  negative  portion  of  the  special  traverse  com- 
mences with  the  words  **  without  this,"  being  the  literal  transla- 
tion of  absque  hoc,  which  is  the  technical  name  of  this  part  of  the 
special  traverse.* 

VeMwity  ©f  Jalning  Lhim.  —  If  the  special  traverse  is  good,  there 
must  be  a  joinder  of  issue  thereon.* 

(g)  Travene  dt  Injuria.  —  A  traverse  de  injuria  is  different  from 
the  simple  form  in  that  it  denies  generally,  not  in  the  words  of  the 
averment  traversed,*  and  puts  in  issue  all  those  facts  set  forth  in 
the  plea  which  are  material  to  the  defense,*  thereby  throwing 
upon  the  defendant  the  burden  of  proving  so  much  of  the  plea 

sisted  of  a  direct  denial  aad  that  the  when  execution  issued.  The  replica- 
special  traverse  was  improper.  tion  was  that  the  judgment  had  been 
Gonfetfion  andAvoidaaoe.  —  Where  the  previously  paid,  concluding  with  a 
replication  does  not  confess  the  con*  special  traverse,  "  without  this,  that  at 
tract  stated  in  the  plea,  but  confesses  a  the  time  when  the  arrest  was  made  the 
contract  differing  in  a  material  part  said  judgment  was  in  full  force  and  in 
from  that  pleaded,  it  cannot  be  open  no  part  satisfied."  It  was  held  bad 
to  a  demurrer  assigning  for  cause  that  because  the  traverse  was  not  taken  to 
the  replication  confesses  and  avoids  a  material  point.  Breck  v.  Blanchard, 
and  yet  traverses  the  contract  with  an  20  N.  H.  323. 

abstjue  hoc,    Grover  v„  Gaunt,  6  Smed.  Immaterial     Traverte.  —  Where     the 

&  M.  (Miss.)  317.  traverse  is  not  to  the  substance  of  the 

1.  Kinzie  v.  Farmers',  etc..  Bank,  2  action  and  is  informal,  it  may  be  dis- 
Dougl.  (Mich.)  T05,  holding  that  where  regarded  in  the  replicatiop.  Wheel- 
the  plea  alleged  that  the  indorsement  wright  v.  Beers,  2  Hall  (N.  Y.)  391. 

on  a  promissory  note  was  made  in  Illi-  8.  Thomas  r.  Black,  8  Houst.  (Del.) 

nois,  and  that   the  measures  required  507. 

by  the  laws  of  that  state  to  charge  an  4.  And.  Steph.  PI.,  §  122. 

indorser  had  not  been  taken,  a  replica-  Tha  Ordinary  LangioLage  of  This  Trav- 

tion  which  averred  in  its  inducement  erse  is  in  trespass  that  the  defendant, 

that  the  contract  of  indorsement  was  etc.,  *'  of  his  own  wrong,  and  without 

made  in  another  state,  and  merely  ad-  the  cause  by  him  in  his  said  plea  al- 

miited   that  the  defendant   wrote   his  leged,  committed  the  said  trespasses  in 

name  on  the  back  of  the  note  in  Illi-  the  introductory  part  of  that  plea  men- 

nois,  not  that  the  contract  of  indorse-  tioned,'*  etc.,  and  in  point  of  form  it 

menc  was  made  there,  was  sufficient.  would   be  defective  unless  the  words 

2.  And.  Steph.  PI.,  §  123  **  without  the  cause  alleged  "  be  added. 
Similar  Expressioni   may   be  used  to  In  assumpsit  the  merely  formal  words 

introduce  the  negation.     Bennet  s^.  Fil-  should     be    changed.       i    Chitty    on 

kins,  I  Saund.  21;  Walters  r.  Hodges,  Pleading  639. 

2  Lut^.  1625.  5.  Ruckman   r.    Ridgefield   Park  R. 

Effect  of  Insafflcient  Travene.  —  A  rep-  Co.,  38  N.  J.  L.  98:  Wallace  v,  Hibbs, 

lication  without  a  proper  denial  under  4  Phila.  (Pa.)  154,  17  Leg.   Int.  (Pa.) 

the   absque   hoc   is  merely   a   common  397;  Downer  v.  Woodbury,  19  Vt.  329; 

traverse  in  effect.     Hubbard  v.  Mutual  George  v.  West,  52  Vt.  645;  Braley  v. 

Reserve  Fund  L.  Assoc,  80  Fed.  Rep.  Burnham,  47  Vt.  717;  Clark  v,  Down- 

68t.  ing,  55  Vt.  259:  Erskine  r.  Hohnbach, 

Traverse  Kost  Be  to  Katerial  Point.  —  14  Wall.  (U.  S.)  613;    Phillips  v.  How- 

To  a  declaration  in  trespass  for  false  gate,  5  'B.  &  Aid.  220,  7  E.  C.  L.  74; 

imprisonment,   the  defendant  justified  Barnes  v.  Hunr,  11  East  451;  Lucas  r. 

under  an  execution  upon  a  judgment  Nockells,  10  Bing.  157,  25  E.  C.  L.  71; 

alleged  to  be  in  full  force  at  the  time  Renno  z.  Bennett,  3  Q.  B.  768,  43  E.  C, 
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as  constitutes  a  defense  to  the  action/  and  permitting  the  plain- 
tiff to  produce  evidence  that  tends  to  disprove  any  of  the  facts 
alleged  in  the  plea.* 

Multiplioity.  —  It  is  not  good  when  it  would  cause  the  issue  at 
bar  to  be  multifarious  by  being  put  in  as  an  answer  to  more  than 
one  distinct  and  independent  issue.* 

(9)  Confession  and  Avoidance,  —  The  confession  and  avoidance 
must  give  color,  that  is,  confess  the  matter  adversely  alleged,  to 
such  extent  at  least  as  to  admit  some  apparent  right  in  the  oppo- 
site party  which  requires  to  be  encountered  and  avoided  by  the 
allegation  of  new  matter.*     Where  the  replication  attempts  to 

L.  965;    Davis  V.  Chapman,  2  M.  &  G.  25  Wend.  (N.  Y.)  371;  Hannen  v,  Edes, 

921,  40  E  C.  L.  693;  Crogate's  Case,  8  T5  Mass.  347. 

Coke  66.  Pleading  in  Short.  —  Where  pleading 

Afianlt  and  Battery.  —  Where  the  in  short  is  permitted,  if  a  party  to  a 
plea  averred  that  the  assault  and  bat-  suit  chouses  to  receive  the  word  *'  rep- 
tety  were  committed  in  defense  of  the  lication  "  instead  of  a  replic«ition,  it 
possession  of  the  dwelling  house  of  the  will  be  held  equivalent  to  a  replication 
defendant,  and  the  plaintiff  replied  de  suitable  to  the  defense  made;  thus, 
t;f/»r/a,  it  was  argued  that  this  traverse  where  the  defendant  pleaded  son  as- 
put  in  issue  the  defendant's  title  and  sau/i  demesne^  the  word  "  replication," 
his  seizin  of  the  dwelling  house;  but  it  instead  of  a  full  replication  de  injuria 
was  not  considered  that  the  title  was  with  a  conclusion  to  the  country,  was 
maierial,  because  the  replication  only  held  sufficient.  Boyers  v,  Pratt,  i 
denied  the  defendant's  possession  and  Humph.  (Tenn.)  90. 
that  the  assauli  and  battery  were  com-  3.  Wallace  v.  Hibbs,  4  Phila.  (Pa.) 
milted  in  defense  of  his  possession.  154,  17  Leg.  Int.  (Pa.)  397;  Berry  v, 
Sampson  v,  Henry,  11  Pick.  (Mass.)  Cahanan,  7  N.  J.  L.  77,  holding  that  it 
379.  is  good  only  where  a  number  of  facts 

1.  Downer  v.  Woodbury,  19  Vt.  329;  pleaded,  when  combined  or  grouped 

Erskine  v.  Hohnbach,  14  Wall.  (U.  S.)  together,  are  necessary  to  make  up  the 

613.  issue  upon  one  point,  or  where  a  num- 

Qneetiont  of  Law  and  Fact. —  Where  ber  of  facts  are  stated,  all  of   which 

the  plaintiff  complained  of  an  aggra^  taken  together  are  necessary  to  make 

vated  assault  committed  on   him   by  up  a  single  issue  for  trial;  Crogaie's 

the  defendant,  the  mate  of  a  ship,  in  Case,  8  Coke  66;    Selby  v.  Bardons,  3 

which   the    plaintiff    was    one  of  the  B.  &  Ad.  2,  23  E.  C.  L.  9;  Purchell  v, 

crew,  the  defendant  pleaded  that  he  Salter,  i  Q.  B.  197,  41   E.  C.  L.  501, 

was  bound  to  obey  the  orders  of  the  holding  that  this  form  of   replication 

ship's  master,  which  were  executed  by  cannot  be  objected  to  as  multifarious 

him  without  unnecessary  violence.     It  if  the  facts  stated  in  the  plea,  though 

was  held  ihat^^  injuria  was  proper,  they  are  several,  constitute  one  ground 

because  the  plea  involved  mixed  ques-  of  defense,  for  the  rule  of  pleading  is 

tions  of  law  and  fact  material  to  the  not  that  the  issue  must  be  joined  on  a 

defense.     Frost  v.  Hammatt,  ix  Pick,  single  fact,  but  that  it  must  be  joined 

(Mass.)  70.  on  a  single  point  of  defense. 

S.  Ayres  v.  Kelley,  11  111.  17;   Am-  More   Latitode   than  in  an   Ordinary 

brose  v.  Root,  11  111.  497.  Traverse  is  allowed  in  de  injuria.     It 

Plea  Son  Aseanlt  Demeene.  —  By  reply-  seems  to  be  "meant  to  bring  many 

ingulf  f^f/vrf a  the  plaintiff  is  enabled  to  diCferent  but  not  diverging  rays  into 

show  that  the  battery  of  the  defendant  one  legal  focus."     Curry  v,  Hoffman,  5 

was  excessive.     Fisher  v.  Bridges,  4  Clark  (Pa.)  274. 

Blackf.  (Ind.)  518;  Curtis  v,  Carson,  2  4.  Dunklee  v,  Goodenough,   65  Vt. 

N.  H.  539.  257. 

Plea  Molliter  Kanni  Impoenit.  —  Under  Seplieation  to  Plea  of  Former  Beooverj. 

de  injuria  it  is  competent  for  the  plain-  —  Where  the  replication  to  a  plea  of 

tiff  to  show  that  the  defendant  used  an  former    recovery  admitted  the    judg- 

excess  of  force.     Bennett  v,  Appleton,  ment,  but  attempted   to  give  to  it  a 
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avoid  the  facts  asserted  in  the  plea,  the  replication  may  set  up  as 
many  facts  as  are  necessary  to  make  up  the  point  which  avoids 
the  plea.* 

(lo)  New  Assignment. — The  new  assignment  must  specially 
designate  a  cause  of  action  within  the  scope  of  the  declaration 
and  other  than  the  one  covered  by  the  plea.' 

Certainty  SeqnirocL  —  Since  in  some  aspects  a  new  assignment  may 
be  considered  as  a  fresh  declaration,  the  plaintiff  should  be  as 
particular  in  framing  it  as  in  framing  the  declaration,  if  not  more 
particular.* 

more  limited  effect  than  was  claimed  the  plea  was  confessed.     Bulla ntine  v. 

for  it  by    the   defendant,    and    then,  H  ught,  i6  N.  J.  L.  196. 

whatever    its    character    might    have  1.  Russell  f.  Rogers,  15  Wend.  (N. 

been,  a^roided  it  wholly  by  alleging  a  Y.)35i;   Selby  v.  Bardons,  36./^  Ad. 

discontinuance,  it  was  held  to  be  more  2,  23  E.  C.  L.  9. 

like  a  denial  and  avoidance  than  a  con-  Baplioatioii  Containing  More  Eaoti  than 

fession   and   avoidance,   which  is   not  NeoMtary. —  Where   ii    was    necessary 

allowable.     Dunklee    z*.   Goodenough,  for  the  plaintiffs  either  to  deny  certain 

6s  Vt.  257.  facts  or  such  of  them  as  would  defeat 

Immaterial  Matter  Set  Vp  in  Avoidance,  the  defense  or  to  set  up  other  facts  in 

—  To  a  plea  setting  up  a  recovery  for  avoidance  of  the  pleas  to  maintain  the 

the  same  causes  of  action  as  specified  cause  of  action  set  forth  in  thedeclara- 

in  a  declaration,  a  replication  is  bad  if  tion,  it  became  necessarv  for  them  to 

it  virtually  concedes  that  the  plea  is  state  facts  which   would   show  fraud, 

true,   but  sets  up  entirely  immaterial  It  was  held  that  though  possibly  the 

matter  to  avoid  its  effect.     Baldwins,  replication  contained  more  facts  than 

Walsworth,   Hill   &  D.  Supp.  (N.  Y.)  necessary,   yet   a   superfluity   did   not 

340.  vitiate.     Russell  v.  I^ogers,  15  Wend. 

AdmlMJon  of  Plea  of  Jostifioation.  —  In  (N.  Y.)  353. 
an  action  for  false  imprisonment  the  2.  Spencer  z^.  Bern  is,  46  Vt.  29. 
replication  admitted  the  arrest  and  im-  Vot  Snbetitntion  of  Vew  Grievanee. — 
prisaumsnt  to  have  been  made  under  A  new  assignment  does  not  substitute 
color  of  process  as  alleged  in  the  plea,  a  new  cause  of  action,    but    merely 
but  it  set  up  new  matter  which  if  true  states  the  original  one  with  more  par- 
showed  that  the  plaintiff  was  not  liable  ticularity,  or  assigns  as  a  substantive 
to  be  arrested,  and  thereby  avoided  the  ground  for  damages  what  the  declara- 
plea.     It  was  held  that  a  traverse  was  tion  has  alleged  only  as  aggravation, 
not  necessary.     Love  v,  Humphrey,  9  Warner  v.  Hoisington,  42  Vt.  94. 
Wend.  (N.  Y.)  204.  Ai  Waiver.  —  A  new  assignment  is  a 

Informal  Gonfeeeion.  —  Where  the  de-  waiver  of  the  cause  of  action  justified 
fendant  pleaded  a  discharge  from  his  by  the  plea  to  which  the  new  assign- 
debts  under  a  statute,  setting  out  the  ment  is  made,  but  such  waiver  will  be 
prorisions  thereof  and  the  proceedings  regarded  only  in  considering  the  ques> 
under  it,  and  that  the  debts  sued  for  tions  arising  on  those  pleadings,  and 
were  contracted  in  Mew  York  after  the  cannot  be  used  as  causes  of  demurrer 
statute  went  into  operation,  and  that  or  as  matter  of  evidence  in  issues 
the  defendant  had  ever  since  resided  joined  on  other  pleadings.  Bartlett  v, 
there,  the  replication  was  that  at  the  Prescott,  41  N.  H.  493. 
time  of  contracting  the  debt  and  mak-  8.  Bac.  Abr.,  tit.  Trespass,  I,  4,  2;  i 
ing  the  pretended  discharge  the  plain-  Chitty  on  Pleading  667;  And.  Steph. 
tiffs    were    residents  in    New   Jersey.  PI  ,  §  134. 

The    defendant    demurred     specially  Evasive   Plea.  —  Where    there  is  an 

that  the  replication  attempted  to  deny  evasive   plea  the   plaintiff  may  avoid 

matter  alleged  in  the  plea  and  also  to  the  effect  of  it  by  restating  his  cause  of 

allege  new  matter  in  avoidance  thereof,  action  with  more  particularity  and  cer- 

and  that  it  neither  confessed  nordenied  tainty,  and  so  as  to  meet  and  thwart 

the  matter  contained  in  the  plea.     It  the  particular  defense  set  up.     Troup 

was  held  that  a  more  formal  confes-  v.  Smith,  20  Johns.  (N.  Y.)  33;    Berry 

6ion  was  unnecessary;  constructively  v.  Vreeland,  21  N.  J.  L.  183. 
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Veoonary  Allegation.  —  It  must  be  specifically  alleged  that  the 
grievances  of  which  complaint  is  made  in  the  new  assignment  are 
other  than  and  different  from  those  mentioned  in  the  plea ;  *  and 
while  a  new  assignment  does  not  necessarily  amount  to  an 
admission  of  the  facts  covered  by  the  plea,  it  should  be  an  asser- 
tion that  the  matter  of  it  is  not  that  in  respect  of  which  the 
plaintiff  is  seeking  to  recover.* 

Pleas  to  Hew  Auignment.  —  As  the  parties  are  in  the  same  position 
as  if  the  pleadings  were  begun  de  novo,  the  defendant  should 
plead  to  the  new  assignment  as  to  an  original  declaration,  leaving 
out  of  question  his  previous  plea.* 

d.  Conclusion  —  (i)  In  General.  —  Replications  may  either 
conclude  to  the  country  or  with  an  offer  to  verify.  If  the  con- 
clusion be  to  the  country  it  should  be,  **  and  this  he  the  said 
plaintiff  prays  may  be  inquired  of  by  the  country;"  *  if  with  an 
offer  to  verify,  '*  and  this  he  the  said  plaintiff  is  ready  to 
verify.'*  » 

1.  Berry  v.  Vreeland,  21  N.  T.  L.  fendaot  restored  to  him  by  the  new 
183;  Hanna  v.  Rust,  21  Wend.  (hi.  Y.)  assignment,  may  plead  as  many  pleas 
149.  as  he  thin  lis    necessary.     Crockett  v, 

SeaArmation  of  Deolaration.  —  Where  Lashbrook,  5  T.  B.  Mon.  (Ky.)  530. 
the  new  assignment  does  not  distin-  Plea  of  Vot  Guilty.  —  The  plea  of 
guish  the  real  cause  of  complaint  as  "  not  guilty  "  to  a  new  assignment 
being  different  from  the  one  covered  raises  precisely  the  same  issue  as  if  the 
by  the  plea,  and  merely  reaffirms  those  matter  newly  assigned  had  been  set 
causes  of  complaint  set  up  in  the  dec-  out  in  the  declaration  and  **  not  guilty  '* 
laration,  it  will  be  useless  and  im-  pleaded  thereto.  Brunswick  v.  Pep- 
proper.  Berry  v.  Vreeland.  21  N.  J.  per,  2  C.  &  K.  685,  6i  E.  C.  L.  685. 
L.  183.  4.  Archbold's  Civ.  PI.  252. 

Seplioation  Denying  Plea.  — In   tres-  Informal Condnsion. —  Where  the  repli- 

pass  for  false  imprisonment,  the  plea  cation  concluded  with,  "  of  this  he  puts 

professed  to  justify  every  specification  himself  on   the  country,*'    instead  of, 

of  trespass  laid  in  the  declaration.     In  "  this  he  prays  may  be  inquired  of  by 

the  replication  the  plaintiff  alleged  that  the  country,"  it  was  held  to  be  infor- 

the  defendant  discharged  the  plaintiff  mal,  but  the  plaintiff  was  allowed  to 

from   arrest  and   then   detained   him,  amend  "  without  any  terms.'*     Hart- 

and    in    substance    denied    that    the  well  v.  Hemmenway,  7  Pick.  (Mass.) 

claimed  justification  of  the  defendant  117. 

covered  all  the  trespasses  set  forth  in  6.  Archbold's  Civ.  PI.  252. 

the  declaration.     It  was  held  that  this  An  Offer  to  Yerifly  or  an  averment  is 

was  not,  either  in  form  or  substance,  a  synonymous   with  verification  at  com- 

new  assignment  of  another  and  differ-  mon  law,  but  in  order  to  avoid  conf u- 

ent  trespass  from  that  which  the  decla-  sion    with   the   more    modern    use    of 

ration  set  forth.     Kent  v.  Miles,  65  Vt.  verification,  which  is  that  the  truth  of 

582.  the  pleading  should  be  sworn  to,  the  ex- 

2.  Brancker  v.  Molyneux,  i  M.  &  G.  pression  **  offer  to  verify  "  or  **  avcr- 
710,  39  E.  C.  L.  615;  Norman  v,  Wes-  ment "  is  used  herein  when  intended 
combe,  2  M.  &  W.  349.  to  be  in. opposition  to*'  to  the  country. " 

S.  Lambert  v,  Stroother,  Willes  225;  Useof  "Certify  "  for  "Verifiy."  —  Where 

Heydon  v.  Thompson,  i  Ad.  &  El.  210,  the  conclusion  was,  "  this  he  is  ready 

28  E.  C.  L.  71;  Dana  v.  Bryant,  6  111.  to  certify,  "  it  was  held  that  certificare 

104;  Tribble  v.  Frame,  7  T.  B.  Mon.  was  equivalent  to  verificare.     Harvey 

(Ky  )  529.  V.  Stokes,  Willes  6. 

Several  Pleas.  —  Where  several  pleas  Formal   Gonclnaion    Vnneoeseary.  —  In 

are  allowed,  it  seems  that  the  defend-  Maryland  it  seems  that  a  replication  is 

ant,  having  the  original  rights  of  a  de-  sufficient  regardless  of  mere  form,  and 
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Prayer  for  Jodgmont.  —  There  should  be  a  general  prayer  for  judg- 
ment in  some  form.* 

Statutory  Sequiremanti.  —  Where  it  is  required  by  statute  that  the 
replication  should  be  signed,  or  that  it  should  be  accompanied 
by  an  affidavit  of  its  truth,  those  requirements  should  be  com- 
plied with.* 

Difioalty  in  Soleotiiig  Proper  ConelnBion.  —  In  many  cases  no  certain 
rule  can  be  laid  down  for  selecting  the  proper  conclusion.  It 
may  therefore  be  taken  as  a  safe  rule  that  where  a  defendant 
cannot  take  any  new  or  other  issue  in  his  rejoinder  than  the 
matter  that  he  had  theretofore  pleaded  without  departing  from  his 
plea,  or  where  the  issue  on  the  rejoinder  would  be  in  substance 
the  same  as  on  the  plea,  the  plaintiff  should  conclude  to  the 
country.* 

that  it  is    not    necessary    that    there  Affldavits  of  Tntth  of  BepUoations  — 

should    be    any     formal    conclusion.  Xentaoky. —  Under  Acts  Ky.  1801  and 

Cumberland,  etc.,  R.  Co.  v.  Slack,  45  1812,    requiring   pleas  traversing    the 

Md.  161.  execution  and  assignment  of  notes  lo 

1.  Vivian  v.  Jenkin,  3  Ad.  &  El.  741,  be  sworn  to,  it  was  held  that  where  the 
30  E.  C.  L.  198.  It  was  said  by  Lord  plea  set  off  a  claim  on  a  note  to  the 
Denman,  C.  J.,  in  this  case:  "  No  plaintiff's  demand,  unless  the  replica- 
case  seems  to  have  doubted  but  there  tion  was  sworn  to  the  defendant  need 
must  be  a  prayer  of  judgment  in  some  not  prove  the  execution  and  assign- 
form,  though  many  cases  have  oc-  ment  of  the  note  on  which  he  claimed 
curred  as  to  distinctions  in  what  form  a  set-off.  Black  v.  Crouch,  3  Lit.  (Ky.) 
it  is  to  be."  226. 

Informal  Prayer.  —  If  the  prayer  be  Sworn  Seplioatlon  to  Plea  of  TJiory.  -- 

informal,  as    where   damages   are   not  Under  a  statute  of  Tennessee  a  plea  of 

prayed,  the   court   will  ex  officio  give  usury   properly   verified   by   oath  was 

such  judgment  on  the  whole  record  as  considered  evidence  for  the  defendants 

ought  to  be  given,  without  regard  to  unless  a  replication  denying  the  truth 

imperfections  in    the   prayer.     Pitt  v.  of  the  plea  was  sworn  to.     Williams  v» 

Knight,  I  Saund.  98;    Barnes  v.  Glad-  Hickman,  i  Yerg.  (Tenn  )  494. 

man,   2   Lev.    19;    Shelley  v.  Wright,  SepUoations  of  Hon  Eft  Faetnm.  —  It 

Willes  9;  Le  Bret   v.  Papillon,  4  East  has  been  held  that  where  it  is  provided 

502.  by  statute  that  no  plea  of  non  est  fac- 

Aboanoe  of  Prayer.  —  At  common  law  tum^  unaccompanied  by  an  affidavit  of 

an  omission  to  pray  judgment  on  the  truth,  shall    be  permitted,  the  statute 

replication  was  a  cause  of  special  de-  does  not  apply  to  replications  setting 

murrer.     Vivian  v.  Jenkin,  3  Ad.  &  El.  up  nan  est  factum.     Parks  v.  Greening, 

741,  30  E.  C.  L.  198.  Minor  (Ala.)  178. 

Hilfljy  Eules.  —  It  is  said  that  under  Seplioatlon  in  Effect  Plea  of  Von  Eit 

the  Hilary  Rules,  where  the  replication  Faotnm  —  Tennesiee.  —  In  a  suit  brought 

is  in  maintenance  of  the  whole  action,  by  the  shipper  of  a  horse  against  the 

it  is  unnecessary  to  use  any  prayer  for  carrier  for   injury,  the   latter  pleaded 

judgment.     Vivian  v.  Jenkin,  3  Ad.  &  specially  a  contract  limiting  the  value 

El.  741,  30  E.  C.  L.  198.  of  the  horse  to  one  hundred  dollars. 

8.  Connsel'i  Signature.  —  Where  it  was  A  replication  which  in  effect  was  a  plea 

required   by  statute  that  the  signature  of  non  est  factum  was  put  in   but  was 

of  counsel  should  be  attached  to  spe-  not  sworn   to,  and   was   held  bad  for 

cial  pleas,  it  was  held  that  general  rep-  that  reason  among  others.     Louisville, 

lications  merely  repeating  allegations  etc.,  R.  Co.  v.  Sowell,  90  Tenn.  17. 

of  the  declaration  and  not  alleging  new  8.  Patcher  v.  Sprague,  2  Johns.  (N. 

facts  need  not  be  signed.     Manhattan  Y.)  462,  holding  that  where  the  repH- 

Co.  V,  Miller,  2  Cai.  (N.  Y.)  60;    Alex-  cation  admitted  the  first  of  three  dc- 

ander  v.  Miller,  10  Wend.  (N.  Y.)  603;  pendent  facts  making  but  one  defense, 

Pumpelly  v.  Crosby,.8  Johns.  (N.  Y.)  and  took  issue  directly  upon  the  other 

322.  facts,  a  conclusion  to  the  country  had 
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(2)  To  the  Country.  —  Where  there  is  an  affirmative  in  the  plea 
and  a  negative  in  the  replication,  or  vice  versa,  the  conclusion  of 
the  replication  must  be  to  the  country,*  though  the  affirmative 
and  negative  are  not  in  express  words  but  only  tantamount 
thereto.* 

Denial  <tf  Sabstanoe  of  Plea.  —  Wherever  the  whole  substance  of  the 
plea  is  denied  in  the  replication  it  seems  that  it  must  conclude  to 
the  country,'  even  though  it  has  an  introductory  inducement  and 
an  absque  hoc.^ 

Matter  of  Fact  and  Law.  —  Where  matter  of  record  mixed  up  with 
matter  in  pais  is  alleged  in  the  replication  and  is  used  only  as  an 
inducement  to  the  facts  relied  on  in  avoidance  of  the  plea,  the 
conclusion  should  be  to  the  country.* 

been  very  properly  adoptecf  by  the  two  afSrmatives  make  an  issue  when 
plaintiff.  Had  he  concluded  with  a  the  second  is  so  contrary  to  the  first 
verification  it  would  only  have  led  to  that  it  cannot  in  any  way  be  true,  it  is 
prolixity,  and  the  issues  must  eventu-  a  most  awkward  and  unsatisfactory 
ally  have  been  substantially  the  same,  way  of  making  up  an  issue.  Thus, 
The  action  was  in  trespass,  and  the  where  the  plea  was  that  the  defendant 
plea  was  justification  in  that  the  goods  had  diligently  and  without  fraud  or 
were  taken  by  an  officer  under  a  war-  waste  discharged  the  duties  of  an  ad- 
rant  regularly  issued  and  delivered  to  minisirator,  and  the  plaintiff  replied 
him  and  that  the  defendant  acted  in  that  the  defendant  had  been  guilty  of 
aid  and  by  the  command  of  the  officer,  negligence  in  his  duties  and  concluded 
Citing  Strong  v.  Smith,  3  Cai.  (N.  Y.)  with  a  verification,  the  replication  was 
160.  held    bad.       Regularly    the    plaintiff 

1.  Boone  v.  Shackleford,  4  Bibb  should  have  negatived  the  affirmation 
(Ky.)  67;  Morris  v.  Wadsworth,  11  of  diligence  and  have  concluded  to  the 
Wend.  (N.  Y.)  100;  Charleton  v.  Fin-  country.  Walker  v.  Johnson,  2  Mc- 
ney,  T.  Raym.  98;  Trapaud  v.  Mercer,  Lean  (U.  S.)  92. 

2  Burr.  1022.  8.  Sampson     v.     Henry,     ii     Pick. 

Th0  Beason  for  tha  Bide  is  that  other-  (Mass.)  386;    Snyder  z/.  Croy,  2  Johns, 

wise  the  pleading  would  continue  ad  (N.  Y.)  428;    Morris  v.  Wadsworth,  11 

infinitum  and  would  end  in  the  absurd-  Wend.  (N.  Y.)  100;   Spencer  v,  Bemis, 

ity  of  never  resulting  in  any   triable  46  Vt.   29;    Clarke  v.   Glass,  cited  in 

issue.     Charleton  v.  Finney,  T.  Raym.  Robinson  v.  Raley,  i  Burr.  319;  Boyce 

98.  f.  Whitaker,  i  Dougl.  94. 

Exception  to  Bale.  —  In  an  action  of  4.  Snyder  v.  Croy,  2  Johns.  (N.  Y.) 
debt  on  bond  against  heirs  and  dev-  428;  Haywood  v.  Da  vies,  i  Salk.  4; 
isees  the  defendants  pleaded  riens  fer  Robinson  v.  Raley,  i  Burr.  317. 
descent  under  a  statute.  The  replica-  5.  Share  v.  Becker,  8  S.  &  R.  (Pa.) 
tion  that  the  defendants  had  assets  be-  239;  Com.  v.  Jackson,  2  Va.  Cas.  501; 
fore  suit  commenced  concluded  with  a  Peter  v.  Stafford,  Hob.  244;  Eshler  v, 
verification.  There  was  a  demurrer  Smallite,  Say.  268. 
thereto,  contending  that  where  there  Another  Action  Pending  —  Different 
was  an  affirmative  on  one  side  and  a  Caneee  of  Action.  —  Where  a  replication 
negative  on  the  other,  the  conclusion  denying  the  existence  of  a  record  re- 
should  be  to  the  country.  It  was  held  lied  on  by  the  plea  as  a  defense  in 
that  this  was  an  exception  to  the  gen-  effect  affirmed  that  if  there  was  another 
eral  rule,  and  that  although  the  repli-  suit  the  record  of  which  would  show  it 
cation  negatived  one  of  the  periods  in  to  be  identical,  in  point  of  fact  the 
the  plea,  it  must  conclude  with  a  veri-  causes  were  different,  it  was  held  that 
fication.  Labagh  v.  Cantine,  13  Johns,  the  conclusion  should  be  to  the  country 
(N.  Y.)  272.  so  as  to  permit  the  plaintiff  to  show 

2.  Carthrae  v.  Clarke,  5  Leigh  (Va.)  that  the  causes  were  dissimilar.  Wil* 
268;  Alexander  v.  Lane,  Yelv.  137.  Hams  v.  Spears,  11  Ala.  138, 

Contradictory  Affirmatives.  — Although       On  a  Plea  of  Former  Becoverj  in  ao 
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(3)  Offer  to  Verify.  —  When  one  of  several  facts  alleged  in  the 
plea  is  selected  and  denied,  the  replication  must  conclude  with 
an  averment.* 

Special  TraTsnas  in  Seplioation.  —  Replications  which  substantially 
adopt  the  form  of  a  special  instead  of  a  common  traverse  must 
conclude  with  an  averment.* 

New  AifirmatiTe  Matter  in  Beplication.  —  Whenever  the   replication 

contains  new  aflfirmative  matter  material  to  support  the  plaintiff's 

action,  it  should  conclude  with  an  averment,*  in  order  that  the 

action  of  trespass,  the  plaintifif  replied  was  the  rule,  and  the  practice  so  pre- 

that  the  trespasses  mentiooed  by  the  vailed   until  it  was  altered  by  rule  of 

defendant  in  his  plea  and  the  trespasses  court  in  England." 

charged  by  the  plainti£fs  were  not  the  Beason  of  Bale.  —  The  reason  is  that 

same    trespasses,   but  different  ones,  in  such  special  traverses  '*  as  contain 

and  concluded  to  the  country,  and  the  new  matier  in  the  inducement  the  in- 

replication  was  held  good.     Snyder  v.  troduction  of  that  new  matter  will  give 

Croy,  2  Johns.  (N.  Y.)  428.  the  opposite  party  a  right  to  be  heard 

1.  Smith  V.  Dovers,  2  Dougl.  428,  in  answer  to  it  if  the  absque  hoc  be  im- 
holding,  in  an  action  on  a  bill  of  ex-  material,  and  consequently  makes  a 
change  where  the  plea  consisted  of  two  tender  of  issue  premature;  and  on  the 
distinct  allegations,  first,  that  there  other  hand,  with  respect  to  such  special 
was  a  corrupt  agreement,  and,  second,  traverses  as  contain  no  new  matter  in 
that  the  bill  was  given  in  consideration  the  inducement,  they  seem  in  this  re- 
of  that  corrupt  agreement,  and  where  spect  to  follow  the  analogy  of  those 
the  replication  denied  only  one  fact,  first  mentioned,  though  they  are  not 
viz.,  that  there  was  such  a  corrupt  within  the  same  reason."  And.  Steph. 
agreement,  that  the  replication  should  PI.,  §  135. 

conclude   with  an  averment.      Citing  Bnle  Hot   Univenally  True.  —  Many 

Baynham   v.   Matthews,   2    Stra.  871;  instances  may  be  mentioned  where  the 

Clarke  v.  Glass,  cited  in  Robinson   v.  conclusion    in    a    replication    of    this 

Raley,  i  Burr.  319;  Sandford  v.  Rogers,  character  should  be  to  the  country;  for 

2  Wils.  C.  PI.  113.  example,  where  to  a  plea  of  accord  and 

2.  McWilliams  v.  King,  32  N.  J.  L.  satisfaction  the  replication  denies  that 
21,  an  action  of  trespass  quart  clausum  the  plaintiff  received  any  satisfaction, 
fregit^  where  the  first  plea  averred  that  there  muetbe  a  conclusion  to  the  coun- 
the  plaintifi  was  the  defendant's  ten-  try.  Hayman  v.  Gerrard,  i  Saund. 
ant  at  will  and  the  second  that  he  was  103.  note  i.  See  McWilliams  v.  King, 
his  tenant  at  sufferance,  and  each  of  32  N.  J.  L.  21. 

them  stated  that  the  defendant,  such  Hilary  Bnlee.  —  It  was   provided   by 

tenancy  having  expired,  took  proceed-  rules  of  court,  4  Wm.   IV,,  that  "all 

ings  before  a  justice  under  statute  and  special  traverses,  or  traverses  with  an 

turned  the  plaintiff  out  of  the  premises  inducement  of  aflSrmative  matter,  shall 

in  question  under  a  writ  of  possession,  conclude    to   the   country.     Provided, 

The  replications  set    forth  a  lease  of  that  this  regulation  shall  not  preclude 

the  premises  from  the  defendant  to  the  the  opposite  party  from  pleading  over 

plaintiff  for  a  term  of  years  which  had  to  the  inducement  when  the  traverse  is 

not  expired,  denying  the  tenancies  re-  immaterial." 

spectively  alleged  in  the  pleas.     It  was  3.  Frohock   r.    Pattee,   38   Me.  103; 

held  that  a  conclusion  with  a  verifica-  Metcalf  v.  Grovcr,  55  Miss.  145;  Mc- 

tion    was    proper.      The    court    said:  Williams  v.  King.  32  N.  J.  L.  21;  Hal- 

*' The  substance  of  a  pleading  of  this  lett  v.  Slidell,   11  Johns.  (N.  Y.)  56; 

character  is   the  matter  contained  in  Hanna  v.  Rust,  21  Wend.  (N.  Y.)  149; 

the    inducement,    and    which    always  Treasury  Com'rs  v.  Brevard,  i  Brev. 

consists  of  new  matter  constituting  a  (S.    Car.)   ii;     Wilson   r.  Codman,    3 

full  defense  to  the  case  made  by  the  Cranch  (U.  S.)  193;  Smith  v.  Tanner, 

pleading  which  it  assumes  to  answer,  i  M.  &  G.  802.  39  E.  C.  L.  663;  Hen- 

and  such   new  matter  the  party  who  dcrson  z/.  Withy,  2  T.  R.  576;  Chandler 

avers  it  must  tender  himself  ready  to  v.   Roberts,   i   Dougl.  60;  Filewood  v. 

prove.      Upon  general  principles  this  Popplewell,  2  Wils.  C.  PI.  65:  Cowper 
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defendant  may  have  an  opportunity  to  answer  it.* 

Negativo  Vatnre  of  Vow  Matter.  —  Where  the  new  matter  set  up  in 
the  replication  is  merely  negative  there  need  be  no  averment, 

V,    Towers,    i    Lutw.    loi;    Curry   v.  1.  Filewood  r.   Popplewell,  2  Wils. 

Stephenson,  4  Mod.  376.  C.  PI.  65;  Henderson  v.  Withy,  2  T.  R. 

Replication  Setting  Up  Statutory  5^6;  Curry  v.  Stephenson,  4  Mod.  376; 
Liability.  —  To  a  declaration  on  a  bond  Cowper  v.  Towers,  i  Lutw.  loi;  Hay- 
made  by  a  woman,  the  plea  was  cover-  man  v,  Gerrard,  i  Saund.  103,  note  i. 
ture.  The  replication  set  up  facts  Form  Prescribed  by  Statute.  —  Where 
which  it  was  supposed  would  render  a  plainiifT  corporation  declared  in 
her  chargeable  by  force  of  a  statute  assumpsit  there  was  a  plea  of  nui  tiel 
imposing  upon  married  women  a  corporation^  to  which  there  was  a  reply 
liability  to  answer  for  their  contracts,  that  it  was  incorporated  by  statute  and 
and  concluded  to  the  country.  It  was  still  was  a  corporation,  concluding  to 
held  that  a  conclusion  with  an  aver-  the  country.  It  was  held  on  special 
ment  was  necessary.  Bradley  z/.  John-  demurrer  that  such  a  replication, 
son,  45  N.  J.  L.  487.  although  in  a  form  prescribed  by  stat- 

Konapplication  of  Bale. —  Where  the  ute,  would    preclude   the  defendants 

defendant  cannot  without  a  departure  from  setting  forth  in   a  rejoinder  an 

traverse  or  answer  the  new  matter  in  ousteror  dissolution  of  the  corporation, 

the  replication,  it  is  said,  in  i  Chitty  and  that  the  conclusion  should  have 

on  Pleading  672,  that  the  replication  been   with   an   averment.      Onondaga 

may,  non  obstante  the  introduction  of  County  Bankz'.  Carr,  17  Wend.  (N.  Y.) 

new   matter,    tender  an   issue   to  the  443. 

country;  as,  in  an  action  of  debt  on  an  ConfiBesion  and   Avoidanoe.  —  A  repli- 

award,  if  there  be  a  plea  of  no  award  cation  not  denying  but  admitting  and 

and  a  replication  of  an  award,  setting  alleging  new  matter  in  avoidance  which 

forth  a  breach,  there  may  be  a  condu-  the  defendant  has  a  right  to  traverse 

sion  to  the  country,  though  one  with  properly  concludes  with  an  averment, 

an    averment    is   most   usual.     Citing  Hampshire    Manufacturers    Bank    v. 

Veale  v.  Warner,  i  Saund.  327,  note;  Billings,  17  Pick.  (Mass.)  87. 

Seal  V.  Crowe,  3  Lev.  165.  Hew  Matter  in  Avoidanoe  of  Plea  of 

Xeplication  Containing  No  Kew  Matter.  Jnstiiloation.  —  In   trespass  for  an  as- 

—  The  declaration  in  an  action  on  the  sault  the  defendant  pleaded  a  jusii- 
case  stated  that  the  defendant  was  fication  in  that  the  plaintiff  was  making 
negligent  in  failing  to  cover  a  hole  dug  a  disturbance  in  his  public  house  and 
by  him  in  the  street  and  not  placing  that  he  was  requested  to  depart,  which 
near  it  a  fence  to  prevent  accidents,  he  wholly  refused  to  do,  whereupon  the 
The  plea  was  that  a  sufficient  fence  defendant  directed  his  servant  to  put 
was  placed  by  the  defendant.  The  him  out.  The  replication  was  that  he 
replication  contained  the  same  facts  as  did  not  wholly  refuse  to  depart  and 
were  stated  in  the  declaration  and  con-  that  he  remained  no  longer  in  the 
eluded  with  an  averment.  It  was  held  house,  after  being  requested  to  leave, 
that  it  stated  no  new  matter  and  should  than  was  necessary  for  the  purpose 
have  concluded  to  the  country.  Bin-  mentioned  in  the  plea,  and  the  con- 
don  V.  Robinson,  i  Johns.  (N.  Y.)  516.  elusion   was  to  the  country.     It  was 

Hew  Assignment.  —  Where  the  repli-  held  on  demurrer  that  the  replication 

cation  is  by  way  of  new  assignment  it  should   have  properly  concluded  with 

should  conclude  with  an  averment  that  an  averment  so  as  to  give  to  the  de- 

the  wrongs  and  causes  of  complaint  fendant  an  opportunity  to  answer  the 

alleged  in   it  are  other  and  different  new  matter  contained  in  the  replica- 

from   those    in    the    plea.      Berry    v,  tion.     Hanna  v.    Rust,  21  Wend.  (N. 

Vreeland.  21  N.  J.  L.  183.  Y.)  149. 

Bale  Not  Affected  by  Statnte—  Virginia.  Bar  to  Statute  of  limitationi.  —  A  rep- 

—  The  provision  of  a  statute  requiring  lication  setting  up  a  bar  to  the  run- 
that  special  traverses  shall  conclude  to  ning  of  the  statute  of  limitations 
the  country  does  not  in  any  way  affect  should  conclude  with  an  averment  so 
the  rule  that  where  new  matter  is  in-  that  the  defendant  may  traverse  the 
troduced  in  the  replication  it  must  con-  matter  in  bar.  Com.  Dig.,  tit.  Pleader, 
elude  with  an  averment.  Virginia  F.  §32;  Curry  v.  Stephenson,  4  Mod.  376; 
&  M.  Ins.  Co.  V,  Saunders,  84  Va«  210.  Metcalf  v.  Grover,  ss  Miss.  145. 
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because  a  negative  cannot  be  proved,* 

Hatter  of  Beoord  in  Israe.  —  Where  the  existence  of  a  record  is  in 
issue  and  the  record  itself  is  the  foundation  of  the  action,  the 
replication  should  conclude  with  an  averment  and  a  prayer  for 
the  inspection  of  the  record,*  and  where  the  record  is  of  the 
same  court  a  day  is  given  to  the  parties  to  hear  judgment.* 

(4)  Either  Form  Allowable.  —  It  is  often  difficult  to  say 
whether  there  is  any  such  introduction  of  new  matter  as  will 
make  a  conclusion  to  the  country  improper,  and  there  are  prece- 
dents which  will  warrant  a  conclusion  either  way.* 

1.  Harvey  v,  Stokes,  WiUes  5.  GonolosioiL  to  Conntry.  —  To  a  declara- 

8.  Whitman    v.     Rook,    Say.     299;  tion  in  debt  upon  a  bond  g^iven  in  a 

Share  v,  Becker,  8  S.  &  R.  (Pa.)  239;  suit  for  an  injunction  there  was  a  plea 

Williams  v.  Spears,  11  Ala.  138.  that  the  suit  was  still  pending  in  the 

Anotlior  Suit  Pending.  —  Where  a  plpa  Court  of  Appeals  on  a  bill  of  review, 

in  abatement  alleged  the  arrest  of  the  concluding  with  an  averment.       The 

defendant  and  the  pendency  of  another  replication  was  that  the  bill  of  review 

suit,  a  replication  that  they  were  part  mentioned  in  the  plea  had  been  decided 

of  the  proceedings  in  the  same  suit  as  by  the  Court  of  Appeals,  concluding  to 

that  to  which  the  plea  of  abatement  re-  the   country.     It   was   held    that   this 

lated  was  held  properly  concluded  with  conclusion  was  right,  because  whether 

an   averment.     Massey   v.   Walker,   8  the  cause  was  pending  or  decided  was 

Ala.  167.  a  question  of  fact.     White  v.  Clay,  7 

Qoo  Warranto  Proceeding.  —  To  a  plea  Leigh  (Va.)  68. 
to  an  information  in  the  nature  of  a  8.  Bobyshall  v.  Oppenheimer,  4 
quo  warranto  a  replication  which  pre-  Wash.  (U.  S.)  388,  holding  that  if  the 
sented  an  issue  as  to  the  illegality  of  record  be  of  another  court  the  replica- 
certain  ballots  was  held  not  open  to  a  tion  may  either  conclude  by  giving  to 
demurrer  assigning  that  the  averment  the  defendant  a  day  to  bring  in  the 
simply  stated  that  the  attorney-general  record  or  with  a  verification  and  prayer 
was  ready  to  verify  by  the  register  of  of  debt  and  damages, 
qualified  voters  and  the  poll  list  of  per-  No  lune  Kece^sary.  —  In  Jackson  v, 
sons  who  voted,  since  the  registry  and  Wickes,  2  Marsh.  354,  7  Taunt.  30,  2 
poll  list  were  public  records  admissible  £.  C.  L.  30,  the  declaration  alleged 
in  evidence  as  proof  of  the  facts  there-  that  a  judgment  had  been  recovered  in 
in  stated,  which  should  be  taken  as  the  same  court  and  was  unsatisfied,  to 
true  unless  in  some  wav  impeached,  which  there  was  a  plea  that  no  ca.  sa. 
If  disputed  the  respondent  should  by  had  been  issued  after  recovery  of  the 
his  rejoinder  give  to  the  relator  notice  judgment.  The  replication  set  out  the 
of  his  defense  thereto.  Atty.-Gen.  v.  ca.  sa.,  concluding  with  a  verification 
May,  97  Mich.  568.  by  the  record  and  a  prayer  for  inspec- 

A  Beplioationto  a  Plea  of  Knl  Tiel  See-  tion  thereof.     A  demurrer  thereto  as> 

ord  concludes  with  these  words:    *'And  signed  for  cause  that,  though  no  issue 

this  he  the  said   plaintiff  is  ready  to  had  been  joined  as  to  the  existence  of 

verify  by  the  said  record  when,  where,  such    a    record,    the    replication   con- 

and  in  such  manner  as  the  court  here  eluded   with  a  prayer  that  the  record 

shall  order,  direct,  and  appoint.     And  might  be  inspected.      The  replication 

he  prays  that  the  said  record  may  be  wa<«    held    good    on   the  ground   that 

seen  and  inspected  by  the  said  court  there  was  no  need  to  join  issue  where 

now  here."     Archbold  Civ.  PI.  255rt.  the  record  was  in  the  same  court.     Cit- 

Formal  Befeot  in  CondoBion.  —  Where  ing  Cremer  v.  Wicket, i  Ld.  Raym.  550. 

the  plaintiff  replied  "  there  is  such  a  \  Hayman    v.     Gerrard,    t   Saund. 

record  *'  to  a  plea  of  nul  tiel  record,  the  103,  note  i:  And.  Sleph.  PL,  §  135. 

omission  to  add  that  he  was  ready  to  Conelnsion  with  Yer&eation  Held  Cor- 

verify  the    replication   by  the   record  rect. —  In  debt  on  a  bond  conditioned 

was  held   to   be  ground  for  a  special  to  render  a  full  account  to  the  plaintiff 

demurrer.       Hawley    v,    Hanchet,    i  of  all  such  sums  of  money  and  goods 

Cow.  (N.  Y.)  152.  as  were  belonging  to  W.  N.  at  the  time 
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5.  Demurrers  aad  Other  ObjeotionB — a.  For  Wrong  Conclu- 
sion. —  Where  the  conclusion  of  a  replication  is  incorrect  the 
defendant,  instead  of  taking  issue,  must  demur  specially,^  and  if 
the  demurrer  is  sustained  leave  to  amend  will  be  given.* 

b.  Wrong  Use  of  De  Injuria.  —  The  wrong  use  of  a  traverse 
de  injuria  is  merely  a  defect  in  form  and  is  cured  by  verdict.* 

c.  Duplicity.  —  Duplicity  is  a  defect  of  form  and  cannot  be 
reached  by  general  demurrer  in  those  jurisdictions  where  special 
demurrers  are  permitted.* 

of  his  death,  the   defendant   pleaded  Martin,  40  N.  J    L.  568;  Lytle  v.  Lee, 

that  no  goods  or  sums  of  money  came  5  Johns.  (N.  Y.)  T12;  Ersk'ine  v.  Hobn- 

to  his  hands.     The  plaintiff  replied  that  bach,   14  Wall.  (U.S.)  613;  Banks  v, 

a  silver  bowl  which   belonged  to  the  Parker,   Hob.   76;    Collins  v.  Walker, 

said   W.    N.   at  the  time  of  his  death  T.  Raym.  50. 

came  to  the  hands  of  the  defendant.  Demurrer.  —  Formerly  an  objection 
viz.,  on  such  a  da>  and  year;  *'  and  might  be  taken  by  general  demurrer, 
this  he  is  ready  to  verify,*'  etc.  On  Fursdon  v.  Weeks,  3  Lev.  65;  Hooker 
demurrer  it  was  contended  that  the  z'.  Nye,  4  Tyrw.  777;  Coffin  t^.  Bassett, 
replication  ought  to  have  concluded  to  2  Pick.  (Mass.)  357. 
the  country,  there  being  a  complete  Special  Demurrer.  —  Being  merely  a 
negative  and  affirmative,  but  the  court  formal  defect,  the  cause  must  be 
thought  it  well  concluded,  as  new  mat-  assigned  specially.  Parker  v.  Riley,  3 
ter  was  introduced.  Hayman  v.  Ger-  M.  &  W.  230;  Curtis  v.  Headfort,  6 
rard,  i  Saund.  102.  Dowl.  502;  Bolton  v,  Carlisle,  2  H.  Bl. 
Conolosion  to  the  Country  Allowed. —  262;  Isaac  v.  Farrar,  i  M.  &  W.  65; 
In  an  action  of  debt  on  a  bond  the  plea  Solly  v.  Neish,  2  C.  M.  &  R.  355;  Allen 
was  that  the  plaintiff  won  money  of  v.  Kimball,  23  Pick.  (Mass.)  477;  Ma- 
the  plaintiff  at  cards  and  that  the  bond  son  v.  Peters,  4  Vt.  loi. 
was  given  to  secure  it.  The  lepliration  4.  National  Express,  etc.,  Co.  r.  Bur- 
stated  that  the  bond  was  on  good  con-  dette,  7  App.  Cas.  (D.  C.)  551 ;  Phillips  i/. 
sideration  and  for  securing  a  debt  Willeson,  2  Brev.  (S.  Car.)477;  Downer 
justly  due  and  not  as  alleged  in  the  v,  Rowell,  26  Vt.  397;  Carpenter  v, 
plea,  and  concluded  to  the  country.  It  McClure,  40  Vt.  108;  Green  v.  Sey- 
was  held  on  demurrer  that  the  conclu-  mour,  59  Vt.  459;  Onion  v,  Clark,  18 
sion  was  proper  either  way.  Hedges  Vt.  363. 
V.  Sandon,  2  T.  R.  ^39.  Trayene  of  Inunaterial  Hatter  in  Flea. 

1.  Hartwell  v.  Hemmenway,  7  Pick.  — Where  the  replication  traverses  two 
(Mass.)  117:  Frohock  v,  Pattee,  38  Me.  averments  in  the  plea,  one  of  which  is 
103:  Metcalf  V.  Grover,  55  Miss.  145;  of  no  importance,  there  can  be  no  de- 
Hanna  v.  Rust,  21  Wend.  (N.  Y.)  149;  murrer  on  the'  ground  of  duplicity. 
Hawley  v.  Hanchet,  i  Cow.  (N.  Y.)  Elminger  «/.  Drew,  4  McLean  (U.  S.) 
152:  White  V.  Clay,  7  Leigh  (Va.)  68;  388. 

Carthrae  v.  Clarke,  5  Leigh  (Va.)268;  Insniftolent    Demurrer.  —  A  demurrer 

Walkert'.  Johnson,  2  McLean  (U.  S.)  92.  "that  the    replication   is   double,   be- 

Defectiye  ConolTuion.  —  It  is  proper  to  cause  it  i9>  two  replications  to  a  single 

overrule  a  general  demurrer  to  a  repli-  plea,"  was  held  insufficient  in  Carpen- 

cation  in  estoppel  that  is  defective  in  ter  v.  McClure,  40  Vi.  108. 

its  conclusion,  where  the  substance  of  General  Demnrrer  —  Alabaam.;-'Where 

the    matter    stated    is    an    estoppel,  special   demurrers  were  abolished  by 

Cecil  V.  Early,  10  Gratt.  (Va.)  198.  statute  it  was  held  that  the  fault  of 

Criminal  Proceeding.  —  In   Virginia  it  duplicity  was  one  of  substance  and  not 

seems  to  have  been  held  that  in  a  crim-  of  form,  and  could   be  reached  by  a 

inal  case  a  defect  in  the  conclusion  can  general  demurrer.     Stiles  v.   Lacy,   7 

be    reached    oy  a  general   demurrer.  Ala.  17. 

Com.  i/.  Jackson,  2  Va.  Cas.  501.  Motion    to    Strike    Out  — District    of 

2.  Metcalf  v.  Grover,  55  Miss.  145;  Colombia.  —  It  seems  that  the  proper 
Northrop  v.  Flaig,  57  Miss.  754.  course  where  there  seems  to  be  duplic- 

8.  Harding  v.  Brooks,  5  Pick,  ity  in  the  replication  is,  where  special 
(Mass.)  244;  Franklin  F.    Ins.   Co.    z^     demurrers  are  abolished,  to  strike  out 
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d.  Argumentativeness.  —  Where  the  replication  is  argu- 
mentative, it  has  been  held  that  it  will  be  open  only  to  a  special 
demurrer.^ 

e.  Effect  of  Demurrer.  —  Where  the  replication  seems  to 
be  insufficient  on  demurrer,  if  the  plea  also  be  bad  the  repHcation 
will  be  considered  a  good  answer  to  it,*  and  the  court,  upon  a  con- 
sideration of  the  whole  record,  should  give  judgment  for  the 
plaintiff.' 

EepUoation  Showing  No  Cause  of  Action.  —  If,  however,  though  the 
plea  be  imperfect,  the  replication  discloses  that  the  plaintifl  has 
no  cause  of  action,  there  should  be  judgment  for  the  defendant.* 

/.  Motions  to  Strike  Out.  —  A  motion  to  strike  out  a 

the    replication.      National     Express,     bon  Coal,  etc.,  Co.  v.  Andrews,  53  III. 
etc.,  Co.  V,  Burdette,  7  App.  Cas.  (D.     176;  Tipton  v,  Carrigan,  10  111.  App. 

c.)  557.  318. 

1.  Carpenter  v.  McClare,  38  Vt.  375;        Indiana,  —  Puntenny  v.  Paddock,  I 
Tinker  v,  Rockford,  36  III.  App.  460;     Blackf.  (Ind.)  415. 

Smith  V,   Oliphant,   2   Sandf.   (N.  Y.)  Iowa.  —  Wile  z'.  Matherson,  2  Greene 

306.  (Iowa)  184. 

Olgeotions  Most  Be  Specifto.  —  It  will  Maine,  —  Palister  v.  Little,  6  Me.  350. 

not  be  sufficient  to  say  that  the  repli-  Matyland.  —  Morgan    v,  Morgan,  4 

cation  is  **  argumentative."  The  pre-  Gill  &  J.  (Md.)  395. 

cise  and  particular  defects  complained  Massachusetts,  —  Frost  v,  Hammatt, 

of    should    be   pointed   out,   and    the  11  Pick.  (Mass.)  75. 

pleader  should,  as  it  is  said,  lay  his  New    York.  —  Halliday   v.    Noble,  i 

finger  on  the  very  spot  to  which  he  Barb.  (N.  Y.)  137. 

objects.     Carpenter  v,  McClure,  38  Vt.  Pennsylvania,  —  Barnett  v,  Barnett, 

375.  40  Vt.  108;  Tinker  v,  Rockford,  36  16  S.  &  R.  (Pa.)  51. 

III.  App.  460.  Virginia,  —  Day  v,  Pickett,  4  Munf. 

Beplioation  Denying  Former  Secovery.  (Va.)  104. 

—  Where   the    replicaiign    concluded.  West   Virginia,  —  Hoke  v,  Hoke,  3 

*•  that  there  remains  no  record  of  any  W.  Va.  561. 

proceedings,      ♦     ♦     ♦      nor  of  any  United  States. — Townsend  v.  Jemi- 

judgment  recovered  thereon,  and  no  son,  7  How.  (U.   S.)   706;  Baltimore, 

judgment  remaining  in  full  force  and  etc.,  R.  Co.  v,  Harris,  12  Wall.  (U.  S.) 

effect    *    »     ♦      for  the  same  griev-  65. 

ances  and  cause  of  action  in  the  dec-  If onapplioation  of  Bole.  —  Where  there 

laration  in  this  cause  stated,"  it  was  is  an  insufficient  replication  interposed 

'held   to  be  an   argumentative   denial  I0  several  pleas  of  which  one  is  good, 

that  the  causes  of  action  sued  on  were  the  rule  does  not  apply.     Williams  v, 

the  same  as  those   embraced   in   the  Moore,  32  Ala.  506. 

former  recovery  and,  though  informal,  8.  Baird  v  Mattox,  i  Call  (Va.)  261; 

sufficient  to  save  the  replication  on  a  Kirtley  v.    Deck,   3   Hen.  &  M.  (Va.) 

general  demurrer.     Weber  v.    Morris,  388;  Callis  z'.  Waddy,  2  Munf.(Va.)  511; 

etc.,  R.  Co.,  36  N.  J.  L.  213.              •  Day  v,    Pickett,    4   Munf.   (Va.)  104; 

2.  See  generally  article   Demurrers  Baltimore,  etc.,  R.  Co.  v.  Harris,  12 
AT    Common    Law    and    under    the  Wall.  (U.  S.)  65. 

Codes,  vol.  6,  p.  331,  and  sec  the  fol-  4,  Com.    Dig.,   tit.   Pleader,    M    3; 

lowing  cases:  State  v.  Redding,  i  Fla.  279;  Reynolds 

Alabama,  —  Williams   v,    Moore,   32  v.  Torrance,  3  Brev.  (S.  Car.)  49. 

Ala.  506.  Filing     Farther     Soplioatlon  —  After 

Florida.  —  Wade   v,    Doyle,    17  Fla.  Demurrer     Sustained,  —  Where,     after 

522;    Oxford  Lake  Line  v.  Pensacola  demurrer  sustained    to  a  replication. 

First   Nat.    Bank,   (Fla.    1898)   24    So.  the  plaintiff  replies  de  novo,  he  waives 

Rep.  480.  any  right  that  he  might  have  had  to 

Illinois.  —  Louisville,  etc.,  R.  Co.  v.  question  the  correctness  of  the  court's 

Carson,  169  III.  247;   Illinois  F.   Ins.  decision  on  the  demurrer.     Clearwater 

Co.  V,  Stanton,  57  III.  354;  Mt.  Car-  v,  Meredith,  i  Wall.  (U.  S.)  25. 
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replication  as  being  frivolous  or  inappropriate  is  not  proper  unless 
it  is  clear  that  the  replication  is  an  insult  to  the  court  or  an 
improper  paper  to  be  on  file/  but  if  the  replication  is  to  a  plea 
not  on  the  record  a  motion  to  strike  out  is  proper.* 

g.  Noncompliance  with  Rule  to  Reply.  —  Where  a  rule 
is  laid  on  the  plaintiflf  to  reply  by  a  particular  time,  the  replica- 
tion will  not  be  received  after  such  time  except  on  terms  of  a 
continuance.' 

6.  Objections  Waived.  —  An  objection  to  the  insufficiency  of  the 
replication  to  put  the  averments  of  the  plea  in  issue  cannot  be 
raised  after  verdict. "* 

ITotwithBtanding  Leave  to  File  Seyeral  Eeplioationf,  an  objection  to  the 
sufficiency  of  the  matters  mentioned  in  the  replication  can  be 
raised,  because  such  permission  merely  allows  the  party  to  put 
the  matters  in  the  record  to  become  the  subject  of  examination.* 

7.  Withdrawal  of  Beplication.  —  It  seems  that  the  plaintiff  may 
move  the  court  for  leave  to  withdraw  his  replication  and  either 
to  file  a  new  one  or  to  demur  to  the  plea;  and  the  court's  deci-  • 
sion  upon  such  motion  is  not  assignable  as  error.* 

1.  Martin  v.  Wilson,  (Ct.  App.)  3  inent  in  the  record  that  issue  was 
How.  Pr.  (N.  Y.)  195,  holding  that  the  joined,  but  the  form  of  pleading  by 
proper  remedy  is  to  demur.  which  the  issue  was  made   up  did  not 

As  to  Friyolons  Pleading,   see   article  appear,  the  court  held  that  if  a  formal 

Sham  and  Frivolous  Pleadings.  traverse  of   the   plea  was   not  filed,  it 

2.  Gardner  v.  Russell,  78  111.  292,  might  be  inferred  that  il  was  entered 
holding  that  the  fact  the  plea  is  im-  short  on  the  docket  by  verbal  consent 
aginary  is  no  ground  for  demurrer.  at  the  time,  which  would  be  a  waiver 

8.  Veatch  v.  Harbaup:h,  i  Crancb  of  more  regular  pleading.  Soper  v. 
(C.  C.)  402.  Jones,  56  Md.  503. 

As  10  Rules  to  Reply,  see  article  Time  5.  Andreae  v.  Redfield,  15  Int.  Rev. 

TO  Plead.  Rec.  105,  i  Fed.  Gas.  No.  368. 

4.  Erskine   v.    Hohnbach,    14    Wall.  6.  U.  S.  v.  Buford,  3  Pet.  (U.  S.)  12; 

(U.  S.)  613.  Miles  V.  Danforth,  37  111.  156. 

Immaterial  Issue.  —  Where  the  repli-  Withdrawing  Beplication  After  Term  at 

cation   does    not    contain   a   defective  Which  It  la  Filed.  —  In  an  action  on  a 

statement  of  matter  which,  if  properly  bond   brought  within  five  years  from 

stated,  would  have  been  good  in  avoid-  the  time  when  a  statute  of  limitations 

ance  of  the  plea,  but  the  matter  set  up  took  efiect  (the  statute  being  no  bar  to 

is  itself  insufficient,  the  issues  formed  an     action     commenced    within     that 

will    be     immaterial     and    a     verdict  lime),  the  defendant  pleaded  the  stat- 

thereon  will  not  cure  the  defect.     Den-  ute;    the  plaintiff    replied   that  at  the 

ton  V.  Brownlee,  24  Ark.  557;    Young  time  when  the  cause  of  action  accrued, 

V.  Paris,  69  III.  App.  449.  and  ever  since,  be  was  a  nonresident 

General  Eeplications  Aided  by  Verdict,  of  the  state,  and  the  cause  was  contin- 

—  Replications  denying  all  the  facts  ued  without  joining  issue  until  a  sub- 
contained  in  the  plea,  although  the  plea  sequent  term.  At  the  next  term  the 
be  special,  are  aided  by  verdict.  Ellett  plaintiff  asked  to  withdraw  his  replica- 
V.  Vaughan,  6  Call  (Va.)  77.  lion  and  demur  on  the  grounds  that  the 

Eeplication  in  Short.  —  A  replication  in  plea  tendered  an  immaterial  issue  and 

the  words  "  issue  to  second  plea"  with  was   demurrable.     It    was    held    that 

the  names  of  the  plaintiff's  counsel  op-  leave  to  withdraw  should  have  been 

posite,  has  teen  held  sufficient  on  ap-  given.     Lucas  v.  Tunstall,  6  Ark.  443. 

peal  when  not  objected  to  at  'the  trial.  Withdrawal  After  Demurrer  —  XiBSOuri. 

Pickett  V,  Ford,  4  How.  (Miss'.)  246.  —  It  was  held  in  Missouri,  before  the 

Consent  to  Eely  "  in  Short  '*  Preenmed.  code,   that    under    an    act    regulating 

—  Where   there   was   a  distinct  state-  practice  at  law  a  plaintiff  might,  after 
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8.  Amendments.  —  If  defective,  either  in  form  or  in  substance, 
the  replication  may  be  amended  on  terms,  ^  and  after  a  replica- 
tion has  been  successfully  demurred  to  the  plaintiff  should,  in 
order  to  avoid  a  final  judgment  against  him,  obtain  leave  to 
amend.' 

9.  Defects  in  Plea  Waived  by  Beplication.  -*-  Where  a  plea  is 
demurrable  because  it  is  faulty  in  form,  the  plaintiff  waives 
objection  by  replying  to  it,*  and  he  cannot  afterwards  make  any 
objection  thereto  on  appeal.* 

the  issues  were  made  up,  withdraw  his  Scharff  v.  Lisso,  63  Miss.  9T3;  Metcalf 

replication  if  the  plea  were  immaterial,  v,  Grover,  55  Miss.  145. 

and  demur.     Buford  v.  Byrd,  8  Mo.  Bdfeot  in  SepUoation  BappUed  by  Deola- 

340.  ration.  —  Where  the    replication  to    a 

LeaTe  tp  Withdraw  Plaa. —  After  per-  plea  of  a  statute  of  limitations  was  de- 
miiting  the  plaintiff  to  withdraw  his  fective  in  not  averring  a  new  promise, 
general  repUcation  and  file  a  general  a  demurrer  thereto  was  sustained,  but 
demurrer  the  court  will  give  leave  to  it  was  held  that  an  amendment  should 
the  defendant  to  withdraw  his  plea  and  be  allowed,  as  the  declaration  con- 
file  another.  McGill  v.  Sheehee,  r  tained  the  necessary  averment.  Mor- 
Cranch  (C.  C.)  49.  ris  v.  Lyon,  (Va.  1887)  2  S.  E.  Rep.  515. 

1.  Wakefield  v,  Littlefield,  52  Me.  21;  Leave  to  Amend—  Misiissippi^  — 

Metcalf  V,  Grover,  55  Miss.  145.  Where  the  plaintiff,  after  a  demurrer 

Amendment  in  Substanoe.  —  Where  the  to  a  replication  has   been  sustained, 

legality  of  the  organization  of  a  town-  asks  leave  to  amend,  he  should  be  per- 

ship  was  involved  in  an   information  mitted  so  to  do  under  the  statute  of 

in  the  nature  of  a  quo  warranto,  the  amendments.      Scharff    v,    Lisso,    63 

plea  alleged  the  due  organization  of  Miss.  213. 

the  township.    The  replication  denied  8.  State  r.   Bodly,  7   Blackf.  (Ind.) 

the  legality  of  the  proceedings  for  the  355;    Fellheimer  v.   Mainline,   65   111. 

reason  that  the  written  and  necessary  App.  384;    Warner  v,  Bledsoe,  4  Dana 

application    was    not    signed    by    the  (Ky.)  73. 

requisite   number    of  freeholders,  nor  WaiTor  of  Sworn  Plea.  —  The  filing  of 

was  proper  notice  given.     On  demurrer  a  replication  admitting  the  truth  of  a 

to  tlie  replication  it  was  held  that  if  plea  in  abatement,  and  relying  on  mat- 

the  objection    was    that  the    persons  ter  in  avoidance,  is  a   waiver  of  the 

signing  such  application  were  in  fact  necessity  of  verifying  the  plea  by  oath, 

not  freeholders,  and  that  therefore  no  Gordon  v.  Phelps,  6  J.  J.  Marsh.  (Ky.) 

proper  application  or  proper  notice  was  218. 

ever  made  or  given,  this  fact  should  be  After  Eeplication  Plea  Hnst  Stand.  — 

distinctly  set  forth  in  the  replication  The  plea  cannot  be  disregarded  by  the 

and    not  left   to   inference,  and   leave  plaintiff  ^x  mero  motu  when  he  has  once 

was  given  to  amend  the  replication,  replied;  if  necessary  he  should  apply 

Atty.-Gen.  v.  Page,  38  Mich.  286.  to  the  court  for  relief.     Gaines  v,  Tra- 

Beplloation  Confessing  Plea.  —  Where  vis.  Abb.  Adm.  297. 

the    replication    neither    alleged   new  After  Amendment  of  Plea.  —  If  the  plea 

matter  in  avoidance  of  the  plea  nor  is   amended    after   a   replication    has 

tratrersed  an/  averment  thereof,  but  In  been  filed,  the  repliant  may  stand  on 

fact  admitted  the  plea,  it  was  held  to  his  replication,   if  it  is  applicable   to 

be  a  confession  of  the    plea    in   bar  the  amended  plea,  or  he  may  avail  him- 

whlch  should  have  entitled  the  defend-  self  of  the  right  to  reply  anew  to  the 

ant  to  judgment   unless   the  plaintiff  amended  plea.     By  replying  de  novo^ 

should  amend,  which    was   thereupon  within  the  prescribed  period,  any  former 

allowed.     Thomas  v.  Com.,  8  B.  Mon.  replication  applicable  to  the  amended 

(Ky.)  372.  plea  Is  abandoned.     Bacon  i/.  Green, 

8.  Com.  V.  Jackson,  2  Va.  Cas.  501;  36  Fla,  325. 

Wakefield    v,    Littlefield,    52    Me.    21;  4.  Craig  w.  Blow,  3  Stew,  r Ala.)  448; 

Ross  V,  Sims,  27  Miss.  359;  Memphis,  Johnson  v.  Wren,  3  Stew.  (Ala.)  T72; 

etc.,    R.    Co.    V,   Orr,   5a    Miss.   542;  Mitchell  v.  Chaires,  2  Fla.  18;  Mitch- 
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IT.  BXPLI0ATI0V8  DT  EQiriTT— 1.  General  Beplication.  —  In 
most  jurisdictions,  according  to  modern  equity  practice,  the  rep- 
lication,  if  used  at  all,  is  general  and  of  a  formal  character/  and 
its  only  office  is  to  put  the  cause  at  issue.'  It  is  unnecessary 
that  it  be  signed  by  counsel,'  and  it  is  usually,  in  practice,  put 
in  by  the  clerk  and  master.* 

2.  Special  Beplioatioit  —  In  ancient  equity  practice,  when  the 
defendant  introduced  into  his  plea  or  answer  new  matter  which 
made  it  necessary  for  the  plaintiff  to  put  in  issue  some  additional 
fact  on  his  part  in  avoidance  thereof,  the  replication  thereto  was 
a  special  one.*  In  modern  practice,  however,  these  replications 
have  gone  quite  out  of  use,  if  they  have  not  been  abolished  by 
statute,  and  in  their  place  a  complainant  either  anticipates  the 
defense  by  his  original  bill  or  amends  the  bill.* 

ell  V,  Gotten,  2  Fla.  136;   Proctor  v.  v.  Brewster,  38  W.  Va.  294;  Douglass 

Hart,  5  Fla.  465;  Patrick  v,  Conrad,  3  Merchandise  Co.  v.  Laird,  37  W.  Va. 

A.    K.  Marsh.    (Ky.)  613;    Carson   v,  704;  Paxton  v.  Paxion,  38  W.  Va.  616; 

Osborne,  10  B.  Mon.  (Ky.)  156.  Hickman  v.   Painter,   11  W.  Va.  386; 

1.  Jameson  v,  Conway,  10  III.  227.  Smith  v.  Turley,  32  W.  Va.  14;  Briggs 

8.  Rodney     v.    Hare,    Mosely    296;  v.  Enslow,  44  W.  Va.  499. 

Jameson  v.  Conway,  10  111.  227.  If  Material  AUeffations  of  Sach  an  An- 

8.  Allen  v.  Allen,  3  Tenn.  Ch.  145,  iwer  Bo  Not  Donied  as  required,  they 

following  the  practice  in  England  that  will,  for  the  purposes  of  the  suii,  be 

a  general  replication  need  not  be  either  taken  as  true.     Newlon  v.  Wade,  43 

signed  or  prepared    by  counsel.     See  W.  Va.  283. 

also  Cooper's  Eq.  PI.  331.  Federal  Courts.  —  Under  Equity  Rulers 

4.  Lea  v.  Vanbibber,  6  Humph,  no  special  replication  to  any  answer 
(Tenn.)  19.  may  be  filed,  but  if  any  matter  in  the 

5.  Cooper's  Eq.  PI.  329.  answer  shall  make  it  necessary  for  the 

6.  White  V,  Morrison,  11  III,  361;  plaintiff  to  amend  the  bill  be  may  have 
Bryan  v.  Wash,  7  111.  557;  Sbaefifer  v.  lea>^e  therefor.  Wilson  v.  Stolley,  4 
Weed,  8  111.  511;  Tarleton  v,  Vietes,  6  McLean  (U.  S.)  275. 

111.470;    Newton   v,  Thayer,  17  Pick.  The  Effect  of  This  Rule  \^\\i2X9L%^Ti. 

(Mass.)  129;  Chouteau  v,  Kice,  i  Minn,  eral  replication  is  always  sufficient  to 

106;  McClane  v.  Shepherd,  21  N.  J.  Eq.  put  in  issue  every  material  allegation 

76;    Cowart  V.   Perrine,   21   N.  J.   Eq.  of  an  answet  or  amended  answer,  un- 

loi;    Anonymous,   Hopk.  (N.   Y.)  27;  less  the  rules  of  pleading  imperatively 

Storms  z/.  Storms,  I   Edw.  (N.  Y.)  358;  require    an    amendment    of    the   bill. 

Boyd  V.  Hawkins,  2  Dev.  Eq.  (M.  Car.)  Southern  Pac.    R.  Co.   v.    U.   S.,   168 

195;  Elliot  V.  Trahern,  35  W.  Va.  634;  U.  S.  i. 

Vattier  v,  Hinde,  7  Pet.  (U.S.)  252;*  New  Matter  in  Replication  Surplusage, 
Southern  Pac.  R.  Co.  v,  U.  S.,  168  U.  —  Where  the  bill  charged  an  infringe- 
S.  i;  Duponti  v.  Mussy,  4  Wash.  (U.  ment  of  certain  patents  and  required  a 
S.)  128.  sworn  answer  to  interrogatories  re- 
in West  Virginia,  by  Statute,  in  cases  garding  the  acts  constituting  the  al- 
where  new  matter  is  alleged  In  an  an-  leged  infringement,  the  acts  were 
swer  constituting  a  claim  for  affirma-  admitted  by  the  defendants,  who  set 
tive  relief,  there  must  be  a  special  up  that  the  complainant,  befoie  procur- 
reply  in  writing,  denying  such  allega-  ing  the  patents,  assumed  to  sell  and 
tlons  of  the  answer  as  the  plaintiff  does  did  sell  to  the  grantor  of  the  defendants 
not  admit  to  be  true  and  stating  any  other  patents,  covering  the  same  in- 
facts  constituting  a  defense  thereto,  vention.  standing  in  a  third  person's 
Enoch  V.  Mining,  etc.,  Co.,  23  W.  Va.  name.  The  replication  traversed  the 
314;  Chalfant  v.  Mariin,  25  W.  Va.  ans./er.  but  added  new  matter  to  meet 
3<)4;  Dower  v.  Seeds,  28  W.  Va.  113;  the  special  defense  thereof.  It  was 
Kilbreth  v.  Root,  33  W.  Va.  600:  Elliot  argued  that  the  replication,  being  spe- 
V.  Trayherp,  35  W.  Va.  634;  Harrison  cial,  was   void   under  the  above  rule, 
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3.  ITecesBlty  and  Advisability  of  Beplication  —  a,  IN  General. 
—  Replications  are  not  necessary  to  answers  containing  indistinct 
and  improper  allegations,*  nor  to  pleas  containing  immaterial 
matter;*  and  it  would  seem  that  there  should  be  no  replication 
to  a  plea  of  another  suit  pending,'  nor  to  a  plea  of  disclaimer.* 

b.  To  Answer.  —  Whenever  a  complainant  wishes  to  prove 
any  facts  in  the  bill  not  admitted  in  the  answer,  there  should  be 
a  replication  filed  so  as  to  give  an  opportunity  to  a  defendant  to 
be  heard  on  the  question  of  the  existence  of  those  facts.*  But 
where  the  complainant,  after  an  answer  has  been  filed,  amends 

but    the    court    held   that  the  excess  490;    Dale  v.  M'Evers,  2  Cow.  (N.  Y.) 

should  be  treated  as  surplusage,  leav-  118;  Rogers  v.  Mitchell,  41  N.  H.  154. 

ing  the  regular  part  of  the  replication  Statute  Diapemtng  with  Eeplioation. — 

standing  as  a  traverse.     Wren  v,  Spen-  In  Tennessee^  by  statute,  no  replication 

cer  Optical  Mfg.  Co.,  5  B.  .&  A.  Pat.  is  allowed  to  an  answer.    Cheatham  v. 

Cas.  61.  30  Fed.  Cas.  No.  18,062.  Pearce,  89  Tenn.  668 

1.  Suydam  v.  Bartle,  10  Paige  (N.  Effect  of  Statute.  —  The  effect  of  a 
Y.)  94,  holding  that  in  a  case  where  a  statute  declaring  that  it  shall  be  un- 
bill  to  foreclose  a  mortgage  to  secure  necessary  to  file  a  replication  to  an  an- 
payment  of  a  bond  is  filed,  and  an  swcr  is  ih&t  it  makes  up^  propn'o  vi^ore^ 
answer  is  put  in  charging  generally  an  issue  on  the  facis  alleged  therein, 
that  the  transaction  stated  in  the  an-  Forrest  v.  Robinson,  2  Ala.  215. 

swer  is  tainted  with   usury,  to  which  Petition  to  Put  in  Proof  Without  Eepli- 

there   is   no  replication,    to    render   it  oation.  —  Where    a    complainant     pre- 

necessary  to  file  a  replication  the  an-  sented    a     petition    stating    that    the 

swer  should  do  more  than  stale  upon  defendant's  answer  had   been  put  in 

information   and   belief  that   there   is  and  that  he  was  anxious  to  bring  the 

usury  in  a  transaction  which  ^^r  se  is  case  to  a  hearing  upon  bill  and  answer, 

not  usurious.     See  also  Briggs  v.  Ens-  but  that  it  would  be  necessary  to  prove 

low,  44  W.  Va.  499.  the  issuance  and  return  of  an  execu- 

Foreelotnre  Deficiency.  —  In  Afichigan  tion,  of  which  the  defendant  in  his  an- 

it  has  been  held  that  where  on  a  peti-  swer  denied  all  knowledge,  and  asked 

tion  for  execution  for  a  deficiency  on  leave  to  prove  it  at  the  hearing  without 

foreclosure  the  answer  does  not  set  up  filing   a   replication,  the   petition   was 

proper    matter    discharging     the    de-  dismissed,  as  the  facts  slated  did  not 

^ciency,    it    is   unnecessary  to    reply  show   that  the  complainant  had   any 

thereto.     Wallace  v.  Field,  56  Mich.  3.  grounds  for  an  exception  to  the  general 

2.  Johnson  v.  Harrison,  Litt.  Sel.  rule.  Mills  v.  Pittman,  i  Paige  (N. 
Cas.  (Ky.)  226.  Y.)  490. 

8.  Jones  ^.  Segueira,  i  Phil.  82,  hold-  Impropriety  of  Taking  Exception.  —  An 

ing  that  the  proper  course  is  for  the  exception  to  the  answer  on  the  ground 

plaintiff   to  obtain  an  order  referring,  that  maierial  matters  contained  therein 

the  plea  to  a  master  to  inquire  whether  were  at  issue   and   adjudicated   at  a 

the  two  suits  are  for  the  same  matter.  former  term  is  not  proper,  but  there 

Striking  from  Files. —  If,  however,  a  should     be     a     replication,     because 

general   replication   should   be  filed  it  whether  the    matters  alleged  were  at 

can  do  no  harm,  and  a  motion  to  strike  issue  is  a  matter  of  evidence  on  which 

it  from  the  files  may  be  denied.     Allen  the  defendant  has  a  right  to  be  heard. 

V.  Allen,  3  Tenn.  Ch.  145.  Thrifts  v  Fritz,  loi  111.  457. 

4.  Williams  v.  Longfellow,  3  Atk.  Beply  to  Amended  Answer. —  While 
582.  leave  to  amend  an  answer  to  an  ori^i- 

GoBtB  of  Eeplication  to  Disclaimer.  —  If  nal  bill  is  pending  and  not  filed,  the 
the  complainant  replies  to  a  disclaimer  complainant  is  not  bound  to  reply  to 
and  the  defendant  is,  in  consequence,  the  original  answer,  and  a  dismissal  of 
compelled  to  go  into  evidence  in  sup-  the  bill  for  default  in  filing  a  replica- 
port  of  his  plea,  the  complainant  must  tion  should  be  set  aside.  Holbrook  v. 
pay  the  costs  thereof.  Ford  v.  Ches-  Preityman,  44  III.  311. 
teriield,  16  Beav.  520.  Under  Equity  Bule  66  of  the  United 

5.  Mills  V,  Pittman,  i   Paige  (N.  Y.)  States  Supreme  Court  there  must  be  a 
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his  bill,  it  seems  that  it  is  irregular  to  file  a  replication  until  the 
expiration  of  the  time  for  answering  the  amendment.^ 

Omitting  to  File  Eeplioation.  —  Should  the  complainant  not  file  a 
replication,  not  only  all  facts  responsive  to  the  bill,  but  also  all 
those  pertinent  to  the  matter  in  controvers)''  which  have  been 
introduced  into  it  as  a  defense,  are  as  a  general  rule  to  be  taken 
as  true  at  a  hearing  on  bill  and  answer;  *  and  a  final  decree  may 
be  rendered  on  it.^ 

c.  To  Plea.  —  After  a  plea  to  the  whole  bill  has  been  held 
sufficient  in  law  to  bar  a  recovery,  the  complainant,  if  he  wishes 
to  disprove  the  facts  alleged  in  the  plea,  must  file  a  replication.* 

d.  To  Plea  and  Answer.  —  Where  there  is  a  plea  supported 
by  c^nswer  the  replication  should  be  to  the  plea  and  answer.* 

4.  Effect  of  Beplication  —  a.  To  Answer.  —  The  result  of  a 
replication  to  an  answer  is  that  all  facts  alleged  in  the  answer, 

general  replication  to  the  answer,  when  erty.     Cheatham   v.  Pearce,  89  Tenn. 

sufficient,  of  every  defendant,  without  668. 

reference  to  the  state  of  the  cause  or  of  Fedoral  Fnotioe.  —  I{  was  laid  down 

the  pleadings  in  regard  to  any  other  by  the  United  States  Supreme  Court, 

defendant.      Coleman    v.     Martin,    6  speaking  by  Blatchford,  J.,  in  U.  S.  v. 

Blatchf.  (U.  S.)  291.  Dalles  Military  Road  Co..    140  U.   S. 

Seplioation  Must  Be  Directed  to  An-  599,  that  the  effect  of  Rule  33  of  the 

iwer. —  The  replication  cannot  put  in  Rules  of  Practice  in  Equity,  providing 

issue  a  matter  of  defense  not  relied  on  that  a  plaintiff  may  set  down  a  plea  for 

in  the  answer.     Cochran  v.  Couper,  i  argument  or  take  issue  upon  it,  is  not 

Harr.  (Del.)  200,  per  Harrington,  J.  that  the  plaintiff  is  to  make  thereby 

1.  Richardson  v.  Richardson,  5  Paige  such  a  conclusive  election  that  *'  if  he 
(N.  Y.)  58.  sets  down  the  plea  to  be  argued  and  it 

2.  Farrell  v,  McKee,  36  111.  225;  is  sustained  on  the  argument,  he  can- 
Contee  v,  Dawson,  2  Bland  (Md.)  264;  not  afterwards  take  issue  on  it,"  for 
Hall  V.  Ciagett,  48  Md.  223;  Brincker-  the  object  of  having  a  plea  set  down 
hoff  V.  Brown,  7  Johns.  Ch.  (N,  Y.)  for  hearing  *' is  to  induce  the  present 
217;  Slason  V,  Wright,  14  Vt.  208;  tation  to  the  court,  as  a  Question  of 
Gates  V,  Adams,  24  Vt.  70;  Dyer  v,  law,  of  the  matters  set  up  in  the  plea 
Dean,  69  Vt.  370;  The  Mary  Jane,  so  that,  assuming  those  matters  to  be 
Blatchf.  &  H.  Adm.  390,  16  Fed.  Cas.  true  in  point  of  fact,  the  whole  contro- 
No.  9,215;  Brown  v.  Pieice,  7  Wall,  versy  may,  perhaps,  be  determined  as 
(U.  S.)  212;  Parker  v.  Concord,  39  a  question  of  law.  But  this  practice 
Fed.  Rep.  718.  And  see  generally,  as  would  be  discouraged  if  the  plaintiff 
to  hearing  on  bill  and  answer,  article  were  not  to  be  allowed,  in  case  the 
Answers  in  Equity  Pleading,  vol.  i,  plea  be  sustained  in  matter  of  law,  to 
p.  924.  take  issue  upon  it  as  matter  of  fact, 

8.  Carrow  v.  Adams,  65  N.  Car.  32;  ♦    *    *    There  is   no    restriction   put 

Cleggett    V.    Kiltie,    6    W.    Va.    452;  upon  the  right  of  the  plaintiff  to  take 

Henry   v,  Ohio   River  R.  Co.,  40  W.  issue  upon  a  plea  after  it  is  allowed  on 

Va.  234.  a  hearing;  and  such  is  the  view  which 

4,  Flagg  V.  Bonnel.  10  N.  J.  Eq.  82.  has    been    adopted     by     this    court." 

Statute  AboliBhing  Eeplicatioiii  to  An-  Citing  Rhode  Island  v.  Massachusetts, 

■wen. —  It  has  been  held  that  a  statute  14  Pet.  (U.  S.)  210. 

providing  that  no  replication  or  other  5.  Nichol  v.    Wiseman,    i    Eq.   Cas. 

pleading  shall  be  allowed  after  answer  Abr.  43. 

filed  merely  abolishes   replications  to  Beaeon   for    Bnle.  —  It  was  held   in 

answers  and  does  not  abolish  replica-  Crump  v,  Perkins,  18  Fla.  353,  that  a 

Lions  to  pleas.     Thus,  it  is  necessary  to  replication  to  the  answer  alone  is  in- 

file  a  replication  to  a  plea  denying  the  admissible,  because  the  plea  and  an- 

grounds  of  relief  set  forth  in  a  bill  to  swer  are  but  one  pleading  "mutually 

set  aside  fraudulent  transfers  of  prop-  dependent  upon  each  other." 
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whether  they  are  in  avoidance  or  in  bar,  are  put  in  issue,*  and 
that  the  defendant  will  be  compelled  to  sustain  the  material 
allegations  of  his  answer  by  proof.*  But  new  matter  which  is 
contained  in  the  replication  is  not  thus  put  in  issue.' 

Snfleienoy  of  Answer  WaiTed  Iry  Eeplioation.  —  A  replication  will  be 
treated  as  a  waiver  of  all  objections  to  the  sufficiency  of  the  answer 
and  of  any  mere  technical  objection.* 

1.  Anonymous,    Hopk.  (N.   Y.)  27;  A  Eeplioation  Denying  Any  Knowledge 

O'Hare    v.  Downing,   130    Mass.  16;  er  Information  of  ihe  matters  alleged  in 

Roberts  v.  Birgess,  ao  N.  j.  £q.  139.  the  defendant's  answer   sufficient    to 

Faot  Not  in  Issne.  —  In  a  cause  where  form  a  belief  puts  those  allegations  in 

a   replication  is  filed,  if  the  question  issue  so  as  to  cast  on  the  defendant  the 

turns  upon  a  particular  fact  not  alleged  burden  of  proof.    Gilchrist  v.  Steven- 

by  the  bill  and  a  surprise  to  the  de-  son,  9  Barb.  (N.  Y.)  9. 

fendants,  who  have  consequently  no  Former  8nit  Pleaded  ac  Eetoppel.  —  To 

opportunity  of  rebutting  the  complain-  a  bill  to  set  aside  a  conveyance  to  a 

ant*s  evidence,  an  inquiry  as  to  that  wife  as  in  fraud  of  creditors  of  thehus* 
fact  should  be  directed  before  making    band,  the  wife  answered  inter  alia  that 

a  decree,  for  "  the  defendants  are  en-  there  had  been  a  former  suit  and  a 

titled  to  have  the  opportunity  of  dis-  decree  thereon.     It  was  held  that  the 

proving,  if  they  can,  the  particular  act  defendant  was  put  to  proof  of  the  mat- 

of  notice  of  which  the  plaintiffs  have  ter  alleged    in    estoppel.      Humes  v, 

given  evidence,  without  specially  alleg-  Scruggs,  94  U.  S.  23. 

ing  it  in  their  bill."    Per  Romilly,  M.  Deed  and  Collateral  Faots  in  Imoo.— 

R.,  in  Weston  v.  Empire  Assur.  Corp.  Where  an  answer  alleged  the  existence 

L.  R.  6  Eq.  23.  of  a  deed,  together  with  the  facts  re- 

Eflfeot   on    Crosi-olaim   in   Answer.  —  lied  on  to  give  it  validity,  and  claimed 

Where  an  answer  claims  the  benefits  certain  benefits  under  it,  it  was  held 

of  a  cross-bill  under  a  rule  providing  that  the  replicaton  had   the  efifect  of 

that  a  defendant  mav   have    all    the  putting  in   issue  every    circumstance 

benefits  of  a  cross-bill  on  an  answer  stated  in  its  support  as  well  as  the  facts 

containing  proper  averments  and  pray-  recited  in    the   deed   itself.     Boyd   v, 

ers,    a   general    replication    puts    the  Hawkins,  2  Dev.  Eq.  (N.  Car.)  195. 

original  case  as  made  by  bill  and  an-  Case  Submitted  on  Faots  Agreed  After 

swer  at  issue,  but  does  not  traverse  the  Beplioation.  —  Where    after    a    general 

averments  in  the  answer  which  are  the  replication  the  parties  submit  the  case 

basis  of   the   cross-claim.      Coach    v,  on  an  agreed   statement  of  facts,  the 

Adsit,  97  Mich.  563.  .  allegations  in  the  answer  are  not  there- 

SffMt  of  Beplioation  upon  Defeotlye  An-  fore  to  betaken  as  true  further  than 
swer.  —  The  rule  that  where  the  plain-  they  are  supported  by  the  facts  agreed, 
tiff  takes  issue  upon  a  plea  and  the  Taunton  v,  Taylor,  116  Mass.  254. 
defendant  proves  the  allegations  of  the  8.  In  Walker  r.  Wootten,  18  Ga.  126, 
plea  the  bill  must  be  dismissed,  how-  to  a  bill  for  an  accounting  and  settle- 
ever  defective  in  form  or  substance  the  ment  the  defendant  pleaded  in  bar  a 
plea  may  be,  does  not  apply  to  an  an-  settlement  in  full.  To  this  plea  the 
swer.  The  defendant  must  stand  by  plaintiff  replied  admitting  the  settle- 
his  answer  and  can  claim  no  more  than  ment,  but  insisting  in  general  terms 
he  has  set  up  in  it;  and  if  the  answer  that  there  had  been  fraud,  accident,  or 
is  defective  in  substance,  the  replica-  mistake  in  the  settlement,  but  slating 
tion  does  not  make  it  better.  Everts  no  particulars.  The  court  held  that 
V,  Agnes,  4  Wis.  356;  Miller  r.  Fraley,  the  question  whether  there  was  error 
2r  Ark.  22.  in  the  settlement  occasioned  by  the  de- 

8.  Jameson  v,  Conway,  10  III.  227;  fendant  was  not  in  issue,  and  that  the 

Tunstall   v.   McClelland,   Hard.  (Ky.)  replication  was  anomalous. 

528;  Neale  v.  Hagthorp,  3  Bland  (Md.)  4.  Ringgold    v,   Patterson,   15    Ark. 

551;    Hagthorp  v.  Hook,   i  Gill  &  J.  209;   McKim  v.  Mason,  2  Md.  Ch.  510; 

(Md.)  270;  Lovett  V,  Demarest,  5  N.  J.  Lorton  v.  Seaman,  9  Paige  (N.  Y.)  609; 

Eq.  113;    Dickey  v.  Allen,  2  N.  J.  Eq.  Slater  v.  Maxwell,  6  Wall.  (U.  S.)  268. 

40;   Naglee*s  Estate,  52  Pa.  St.   154;  Waiver  of  Xsoeptions.  —  If  the  com- 

Seim  V,  O'Grady,  42  W.  Va.  77.  plainant  replies  to  an  answer  which 
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b.  To  Plea.  —  If  the  complainant  replies  to  a  plea,  denying 
the  facts  alleged  therein,  he  thereby  admits  that  it  is  sufficient  in 
form  and  substance  as  a  defense  to  the  entire  bill,  and  if  the 
allegations  of  the  plea  are  established  the  bill  must  be  dismissed 
without  reference  to  the  equities  arising  from  facts  therein 
averred  which  are  not  met  by  the  plea;  and  this  result  will 
follow  even  though  the  averment  of  facts  would  not  have  author- 
ized a  judgment,  had  the  plea  been  set  down  for  argument.^ 

is  insufficient,  instead  of  excepting  22  Fed.  Rep.  28;  Cottle  v,  Krementz,  25 
thereto,  be  necessarily  waives  the  ex-  Fed.  Rep.  494;  Matthews  v,  Lalance, 
ceptions,  and  the  facts  specially  in-  etc.,  Mfg.  Co.,  2  Fed.  Rep.  233;  Theber- 
qnired  about  stand  neither  admitted  ath  v.  Rubber,  etc.,  Harness-Trimming 
(unless  peculiarly  within  the  defend-  Co.,  3  Fed.  Rep.  151;  Korn  v,  Wie- 
ant's  knowledge)  nor  denied.  Ring-  busch,  33  Fed.  Rep.  51;  Burrell  v.  Hack- 
gold  V.  Patterson,  15  Ark.  209;  Cochran  ley,  35  Fed.  Rep.  834;  Birdseye  v. 
V.  Couper,  i  Harr.  (Del.)  200.  Heiiner,  26  Fed.  Rep.  147;  Rhode  Is- 

Effeot  of  Eeplioation  upon  AdmiMion  in  land  v,  Massachusetts,  14  Pet.  (U.S.) 

Ansver.  —  Where  a  bill  alleged  that  a  210;  Farley  v,  Kittson,  120  U.  S.  303; 

testator  bequeathed  to  the  defendant  Beals  v,  Illinois,  etc.,  R.  Co.,  133  U.  S. 

certain  property  in  trust  for  the  com-  290;  Hughes  v.  Blake,  6  Wheat.  (U.  S.) 

plainant  during  his  life,  and  the  answer  472. 

admitted  this  allegation,  but  alleged        England,  —  Harris  zr.  Ingledew,  3  P. 

that  after  the  termination  of  the  life  Wms.  94;    Brownsword  v.  Edwards,  2 

estate  there  was  a  remainder  in  fee  to  Ves.  247;  Wilson  v,  Wilson,  5  Ir.  Eq. 

the  defendant,  it  was  held  that  a  repli-  514. 

cation  which  generally  denied  the  alle-       ITnitod   States   Equity    Practice.  —  Id 

gallons  of  the  answer  did  not  deprive  federal    practice    this    rule    has   been 

the  complaint  of  the  benefits  of  its  ad-  modified  by  equity  rule  33,  providing 

missions.     Cavender  v.    Cavender,  3  that  **  if  upon  an  issue  the  facts  stated 

McCrary  (U.  S.)  158.    See  also  Candee  in  the  plea  be  determined  for  the  de- 

V.  Lord,  2  N.  Y.  269.  fendant.  they  shall  avail  him  as  far  as 

1.  Arkansas,  —  Peay   v,  Duncan,  20  in  law  a.'^d  equity  they  ought  to  avail 

Ark.  85;  Miller  v.  Fraley,  21  Ark.  22.  him.**    This  rule  is  held  to  take  from 

Indiana.  — Clem  v,  Durham,  14  Ind.  the  establishment  of  the  plea  the  efifect 

263;   Sampson  V.  Hendricks,  8  Blackf.  it  had  under  the  old  law.     Under  the 

(Ind.)  288.  existing  rule  the  court  may  upon  hnal 

Maryland,  —  Daniels  v,  Taggart,    I  hearing  do  at  least  what  under  the  old 

Gill  &J.  (Md.)3ii;    Parker  v.  Alcock,  rale  might  have  been  done  when  the 

I  Y.  &  J.  432;  Rouskulp  V,  Kershner,  benefit  of  a  plea  wah  saved  to  the  hear- 

49  Md.  521.  ing  in  each  case.     The  decision  of  the 

Michigan,  —  Little  v,   Stephens,    82  cause  does  not  rest  upon  proof  of  tbe 

Mich.  596;    Hurlbut  v.  Britain,  Walk,  matter  of  the   plea,  but   the   plaintiff 

(Mich.)  455.  may  avoid  it  by  other  matter  which  he 

New  Hampshire.  —  Bellows  v.  Stone,  is  at  liberty   to    adduce.      Pearce    v, 

8  N.  H.  285.  Rice.  142  U.  S.  28;    Green  v.  Bogue, 

New  Jersey,  —  Meeker  v.   Marsh,  i  158  U.  S.  499;  Elgin  Wind  Power,  etc., 

N.  J.  Eq.  198.  Co.  V,  Nichols,  24  U.  S.  App.  542. 

New  York.  —  Allen  v,  Randolph,  4  But  long  before  the  equity  rule 
Johns.  Ch.  (N.  Y.)  693;  Bogardus  v,  above  referred  to.  Chief  Justice  Mar- 
Trinity  Church,  4  Paige  (N.  Y.)  178;  shall,  notwithstanding  a  replication  to 
Dows  V,  McMichael,  6  Paige  (N.  Y.)  a  plea,  examined  the  plea  to  see 
139;  Tompkins  v,  Anthon,  4  Sandf.  whether  it  was  good  in  substance, 
Ch.  (N.  Y.)  97.  holding  that  **  the  only   questions  be- 

fVisconsin.  ^' Ely  v,  Wilcox,  20  Wis.  fore  this  court  are  upon  the  sufficiency 

523.  of  the  plea  to  bar  the   action  and  the 

(/nited Stales. — Gal laghert^.  Roberts,  sufficiency  of  the  testimony  to  support 

I  Wash.  (U.  S.)  320;  Myers  v.  Dorr,  13  the  plea  as  pleaded."     Stead  v.  Course, 

Blatchf.   (U.    S.)  22:    Bean   r.   Clark,  4  Cranch  (U.  S.)  403. 
24  Blatchf.  (U.  S.)  264;  Sharon  v.  Hill,        Flea  Good  in  Part.  —  In  Moore  v.  Holtt 
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Vaoanity  of  Proof.  —  Where  all  the  allegations  of  the  plea  are 
denied  by  the  replication,  the  plea  must  be  supported  by 
evidence,* 

5.  Diflmiflsal  for  Want  of  BaplioatioiL  —  The  bill  may  be  dismissed 
on  motion  for  want  of  prosecution,  if  after  the  answer  has  been 
put  in  and  held  sufficient  no  replication  is  filed  within  the  time 
required  by  statute  or  rule  of  court ;  *  but  on  such  motion,  filing 
a  replication  forthwith  will  have  the  effect  of  preventing  a  dis- 
missal of  the  bill,  as  of  course,  for  a  failure  to  prosecute  the 
suit.' 

Delay  in  Moriag  for  Biimiifal.  —  If  the  defendant  has  neglected  for 
a  long  time  to  take  advantage  of  the  rule,  he  will  be  deemed  to 
have  waived  his  right  to  a  dismissal,  and  a  further  time  to  reply 
may  be  allowed.* 

3  Tenn.  Ch.  143,  it  was  held  that  if  the  upon  cause  allows  a  replication  to  be 
complainant  replies  to  a  plea,  and  the  filed  nunc  pro  tunc  upon  terms.  Robin- 
defendant  proves  the  truth  thereof,  it  son  v.  Satterlee,  3  Sawy.  (U.  S.)  134; 
puts  an  end  to  the  suit  in  so  far  as  it  is  Heyman  v.  Uhhnan,  34  Fed.  Rep.  686; 
a  good  defense,  because  a  plea  may  be  La  Vega  v.  Lapsley,  i  Woods  (U.  S.) 
good  to  a  part  of  the  bill,  although  it  428. 
does  not  cover  the  whole  as  intended.  Under  Rules  61  and  66  the  complain- 

1.  Seebold  v,  Lockner,  30  Md.  133;  ant  has  until  the  next  succeeding  rule 
Little  V,  Stephens,  82  Mich.  596;  Ger-  day  after  the  answer  of  the  defendant 
non  v.  Boccaline,  2  Wash.  (U.  S.)  199;  has  been  deemed  sufficient  to  file  his 
Stead  t'.  Course,  4  Cranch  (U.  S.)  403 ;  replication.  In  a  case  where  an  an- 
Reissner  v.  Anness,  13  Ofif.  Gaz.  7,  20  swer  was  hied  on  the  April  rule  day  it 
Fed.  Cas.  No.  11,687.  was  held  that   the    complainant    had 

Time  for  Proof  Fixed  by  Bule.  —  In  the  until  the  May  rule  day  to  determine 

federal   courts  the   plea  must  be  sup-  whether  or  not  he  would  file  exceptions 

ported  by  proof  taken  within  the  time  thereto.     Failing    to  take   exceptions, 

provided  for  the  taking  of  testimony  the  answer  stood  admittedly  sufficient, 

under  equity  rule  69  of  the  Supreme  He  then,  however,  had  until  the  first 

Court  of  the  United  States.     Sharon  v,  Mondav  in  June  in  which  to  file  his 

Hill,   22    Fed.    Rep.   29;    Wenham   v.  replication.     Hendrickson  r.  Bradley, 

Switzer,  48  Fed.  Rep.  612.  85  Fed   Rep.  508. 

Bight    to    Open    and    Close.  —  Where  Negotiations  for  a  Settlement  pending 

there  is  a  replication  to  a  plea,  the  ex-  after  the  filing  of  an  answer  have  been 

amination  of  witnesses  will  take  place  held  a  sufficient  excuse.     Robinson  v, 

in  the  same  way  as  in  case  of  a  repli-  Randolph,  4  B.  &  A.  Pat.  Cas.  317,  20 

cation  to  an  answer,  and  it  will  be  the  Fed.  Cas.  No.  11,963. 

complainant's  right  tn  begin  and  close  Laches     in     Making    Application. — 

the  proofs.     Reissner    v.   Anness,    13  Where  the  application  under  this  rule 

Off.  Gaz.  7,  20  Fed.  Cas.  No.  11,687.  was   not  made   for   nearly   five   years 

2.  See  article  Dismissal,  Discontinu-  after  dismissal,  and  no  excuse  for  the 
ANCE,  AND  Nonsuit,  vol.  6,  p.  904  et  seq,  delay  was  offered,  it  was  held  too  late. 

A  Beplioation  Filed  After  Motion  to  Die-  Robinson  v.  Satierlee,  3  Sawy.  (U.  S.) 

miM  is  *'  good  cause  "  against  the  mo-  134,  20  Fed.  Cas.  No.  11,967. 

tion,  but   the  costs  of  the  application  Under  Rules  66  and  6g  it  is  within  the 

should  be    paid  by   the  complainant,  discretionarv   power  of    the  court  to 

Griswold    v.    Inman,    Hopk.    (N.    Y.)  direct  a  replication  filed   too  late  and 

86.  without  leave  of  the  court  to  stand  as 

United  States  Equity  Bnlee.  —  Under  if    filed    within    the   prescribed  time. 

Rule  66  of  the  Equity  Rules  of  the  Su-  Fischer  v.  Hayes,  19  Blatchf.  (U.  S.)  26. 

preme  Court  of  the  United  States,  the  8.  Vermillya  v,  Odell,  i  Edw.  (N.  Y,) 

defendantshall,  as  of  course,  be  entitled  617. 

to  an  order  of  dismissal  upon  failure  of  4.  Sayles  v.  Erie  R.  Co.,  2  N.  J.  L.  J. 

the  plaintiff  to  reply,  unless  the  court  212. 
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Leave  Kay  Be  Given  to  file  a  replication  after  the  proper  time 
where  any  reasonable  excuse  for  the  delay  is  shown,  and  it 
appears  that  the  defendant  has  not  been  prejudiced  by  the 
delay;*  but  it  should  be  shown  to  the  satisfaction  of  the  court 
that  compelling  the  complainant  to  bring  the  cause  to  a  hearing 
upon  the  bill  and  answer  would  work  an  injustice  to  him.* 

6.  Waiver  of  BaplicatioiL  —  The  objection  that  no  replication 
has  been  filed  is  waived  by  setting  the  cause  down  for  hearing 
on  the  bill  and  answer  or  by  taking  proof  without  raising  the 
objection,  and  the  court,  if  necessary,  may  direct  a  replication  to 
be  filed  nunc  pro  tunc,^  or  a  replication  may  be  expressly  waived 

1.  Jameson  v.  Conway,   lo  111.  230;  terms.     Hardwick  v.  Bassett,  25  Mich. 

Smith  V.  West,  3  Johns.   Ch.  (N.  Y.)  149. 

363;    Peirce  v.  West,  Pet.  (C.  C.)  351;  Insui&eient    Beaion    for    OmiBdon.— 

Donegall  r.  Warr,  i  Eq.  Cas.  Abr.  43;  Where   the   cause    was   brought  to  a 

Cooper's  Eq.  PI.  331.  hearing  by  the  plaintifiF  upon  bill  and 

Hot  a  Matter  of  Bight.  —  Where  the  answer,  it  appeared  that  the  answer 
complainant,  with  a  full  knowledge  of  contained  a  sufficient  denial  of  the  alle- 
what  he  was  doing,  set  the  case  for  gations  of  the  bill,  which  accordingly 
hearing  on  bill  and  answer,  and  the  was  dismissed.  The  plaintiff  then  pe- 
cause  was  actually  heard,  and  great  tiiioned  to  be  allowed  to  file  a  general 
inconvenience  would  have  been  suf-  replication,  but  did  not  suggest  that  he 
fered  by  the  defendants,  leave  to  file  a  had  made  a  mistake  or  acted  inad vert- 
replication  was  rightfully  refused  after  ently  in  electing  to  try  his  cause  upon 
the  trial  court  had  directed  a  dismissal  bill  and  answer,  and  the  petition  was 
of  the  bill.  Snyder  v,  Martin,  17  W.  dismissed.  Bullinger  v.  Mackey,  14 
Va.  284,  distinguishing  Peirce  v.  West,  Blalchf.  (U.  S.)  355. 
Pet.  (C.  C.)  351,  in  which  case  the  2.  Sea  Ins.  Co.  v.  Day,  g  Paige  (N. 
cause  had  only  been   set  for  hearing,  Y.)  247. 

and  the  failure  to  reply  was  caused  by  Merits  Not  Coniidered.  —  At  the  hear- 

mistaice  of  counsel,  and  no  inconven-  ing  of  the  motion  the  merits  of  the  case 

ience  would  result  to  the  defendants,  itself  will  not  be  considered,  but  only 

And  the  court  said   in   the  main  case  the  grounds  for  moving.     La  Roque  v, 

that  to  hold  that  a  plaintiff  could  as  a  Davis,  2  Edw.  (N.  Y.)  599. 

matter  of  right  reply  under  such  cir-  8.  Illinois. — Jones  v.  Neeley,  72  111. 

cumstances  would  be  **  not  only  to  dis-  449;  Buckley  r.  Bouteillier,  61  111.  293; 

regard  the  rules  of  chancery  practice,  Chambers  r.  Rowe,  36  111.  171;   Stark 

but  would  result  in  great  inconvenience  v,   Hillibert,  19  111.  344;   Jameison  r. 

to  the  Circuit  Courts,  requiring  them  Conway.  10  111.  227;  Webb  i'.  Alton  M. 

to  hear  and  determine  causes  twice.*'  &  F.  Ins.  Co.,  10  111.  223. 

Inadyertence  of  Attorney.  —  Where,  at  Indiana.  —  Earnhart  v.  Robertson,  10 

the  hearing,  the  complainant's  attorney  Ind.  8;  Bunts  v.  Cole,  7  Blackf.  (Ind.) 

discovered  for  the  first  time  that  the  265:    Demarece  v.  Driskill,  3   Blackf. 

execution  of  an  assignment  of  a  mort-  (Ind.)  115. 

gage  under  which  the  plaintiff  claimed  Maryland.  —  Hal!  v.  Clagett,  48  Md. 

was  not  admitted  in  the  answer,  it  was  223;    Maryland,  etc.,  Coal,  etc.,  Co.  v. 

held  that  his  proper  course  was  to  ask  Wingert,  8  Gill  (Md.)  178. 

to  let  the  hearing  stand  over  to  a  sub-  Massac hus fits.  —  Cobb    v.   Rice,    130 

sequent  day,  to  enable  him  to  apply  Mass.   231;    Doody  v.  Pierce,  9  Allen 

for  leave    to  file  a  replication  and  to  (Mass.)  141. 

Erove  the  execution  of  the  assignment.  Michigan.  —  Brooks  v.  Mead,  Walk, 

atting  v.  Hall.  9  Paige  (N.  Y.)  383.  (Mich.)  389. 

Mistake     in     Praetioe.  —  Where    the  New  Jersey.  —  Gaskill  v.  Sine,  13  N. 

omission  to  reply  was  evidently  inad-  J.  Eq.  130. 

vertent  and  from  a  mistaken  view  of  New  York.  —  Lyon  v.  Tallmadge,  14 

the  practice,  the  court  did  not  dismiss  Johns.  (N.  Y.)  501;    Smith  v.  West,  3 

the  bill,  but  allowed  the  complainant  Johns.    Ch.    (N.    Y!)    363;     Wiser    f, 

to  reply  and  introduce  proofs  on  proper  Blachly,  i  Johns.  Ch.  (N.  Y.)  607. 
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by  stipulation  of  the  parties.* 

PrMnunption  on  Appeal.  —  An  objection  to  the  absence  of  a  replica^ 
tion  cannot  be  raised  for  the  first  time  in  an  appellate  court,  for 
it  will  be  presumed  that  a  replication  was  filed.* 

7.  Essentials  of  Beplication  —  ^.  General  Requisites.  —  Ia 

modern  practice  the  replication  should  generally  deny  the  truth 
of  the  plea  or  answer  of  the  defendant  and  the  sufficiency  of  the 
matter  alleged  therein  as  a  bar  to  the  suit,  and  should  assert  the 

North  Carolina. — Armistead  ».  Boz-  i6  W.  Va.  686;    Moore  v,  Wheeler,  lo 

man,  I  Ired.  Eq.  (N.  Car.)  117.  W.  Va.  35;    Fotqueran  v,  Donnally,  7 

Virginia,  ^^ }OTit.%  v.  Degge,  84  Va.  W.  Va.   114;    Coal  River  Nav.  Co.  ». 

685.  Webb.  3  W.  Va.  438;    Martin  r.  Relle- 

United  States,  —  In  re  Thomas,   45  ban,   3   W.   Va.  480;    Argentine  Mia. 

Fed.   Rep.  787;    Fischer  v.  Wilson,  16  Co.  v.  Terrible  Min.  Co.,  122  U.  S.  478; 

Blatchf.  (U.  S.)  220;    Peirce  v.  West,  Clements  v,   Moore,  6  WaU.  (U.   S.) 

Pet.   (C.  C.)  351;   Jones  r.  Brittan,  i  299. 

Woods  (U.  S.)  667.                   ^  seasons  for  Btde.  —  In  Scott  v,  Clark- 

England,  —  Rodney  r.  Hai«,  Mosely  son,  i  Bibb  (Ky.)  277,  it  was  held  that 

296.  '*  the  want  of  a  replication  cannot /^r 

Baason  for  Bole.  —  The  reason  for  ad-  se  be  cause  for  reversing  a  decree,'* 
mitting  the  truth  of  the  answer  fails  because  "  it  would  be  a  surprise  and 
where  a  cause  has  been  brought  to  iniquity  "  on  appeal  to  say  that  the  an- 
hearing  upon  bill,  answer,  and  deposi-  swer  is  to  be  taken  as  true  or  that  the 
tions,  and  the  replication  should  be  cause  should  be  sent  back  for  replica- 
considered  as  a  matter  of  form;  for  tion  where  the  cause  has  been  beard 
when  the  case  has  been  heard  in  this  without  objection  upon  bill,  answer, 
way  without  objection  there  is  no  dan-  and  depositions.  Citing  Hind's  Prac, 
ger  of  surprising  the  defendant  by  tit.  Replication  289. 
giving  full  weight  to  the  depositions.  Presumption  as  to  Time  of  Filing.  —  In 
Scott  V.  Clarkson,  i  Bibb  (Ky.)  277.  Lyon  r.  Tallmadge,  14  Johns.  (N.  Y.) 

Submitting  to  Trial  without  objection  501,  it  was  held  on  appeal  that  where 

is  presumed  to  be  a  waiver  of  replica-  there  appears  to  be  a  replication  the 

tion.    Jones  v.  Neely,  72  111.  449;  Mar-  court  '*  is  bound  to  intend  it  was  filed 

pie  V,  Scott,  41  111.  50;  Long  v.  Perine,  in    season     unless    the    contrary    be 

41  W.  Va.  314.  proved,"  because  a  replication  is  mere 

Beplication  Waived  by  Orator.  —  The  matter  of  form  and  the  court  below 

orator,  by   filing  a   motion  to  set  the  would  permit  one  to  be  filed  nunc  pro 

cause  for  hearing  on  bill  and  answer,  tunc  where  the  parties  have  proceeded 

waives  a    replication    which    he    has  as  if  the  cause  was  properly  at  issue, 

filed;  otherwise  the  defendant  cannot  Consent  to  Issuance  of  Commission  to 

have  his  answers  taken  as  true  nor  a  Take   Testimony.  —  The   issuance  of  a 

chance  to  prove  them  true,  and  would  commission  to  take  testimony  gener- 

be  deprived  of  his  defense.     Dascomb  ally,  by  consent,  is  regarded  as  an  ad- 

V.  Marston,  80  Me.  223.  mission  that  the  issues  are  made  up 

1.  Smith  zf.  West,  3  Johns.  Ch.  (N.  and  that  a  replication  has  been  entered, 
y.)  363;  Glenn  v,  Hebb,  12  Gill  &  J.  Maryland,  etc..  Coal,  etc.,  Co.  ».  Win- 
(Md.)  271.  gert,  8  Gill  (Md.)  179,  in  which  case  it 

Beplioation  Presumed  by  Btipnlation. —  was  said:    '*  To  reject,  at  the  instance 

Where  a  cause  was  submitted  on  bill,  of  the  defendant,  the  testimony  taken 

answer,  and  replication,  but  the  latter  under  such  circumstances,  woald  work 

was  not  filed,  it  was  held  that  the  an-  surprise   upon   the   plaintiff.     And   to 

swer  was  replied   to  and  the  facts  set  permit   such  an   objection,   when    not 

out  in  the  answer  as  a  defense  were  taken  in  the  court  below,  to  be  raised 

denied.     Glenn   v,  Hebb,  12  Gill  &  J.  in  the  appellate  court,  where  its  omis- 

(Md.)  272.  sion  cannot  be  remedied,  would,  in  its 

2.  Sneed  r.  Town,  9  Ark.  535:  Crump  consequences,  however  unintentional, 
9.  Perkins,  18  Fla.  353;  Hall  v,  Clageit,  be  permitting  a  defendant  to  practice  a 
48  Md.  223;  Glenn  v.  Hebb,  12  Gill  &  fraud  upon  a  complainant,  which  might 
J.  (Md.)  271;    Richardson  v.  Donehoo,  be  fatal  to  his  interests.*' 
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truth  and  sufficiency  of  the  bill.^ 

b.  Consistency.  —  In  framing  the  reptication,  care  must  be 
taken  not  to  depart  from  the  statements  of  the  bill,  or  it  may 
be  demurred  to,  though  leave  to  amend  may  be  given.* 

Amtndmoit  Must  B»  OtinitteBt.  —  If  the  proposed  amendment  shows 
that  an  entirely  new  case  will  be  made,  leave  to  amend  will  be 
refused.* 

8.  Withdrawal  of  Replieatiem.  —  After  filing  a  replication  it  may 
be  withdrawn,  as  of  course,  on  the  complainant's  motion,  if  the 
object  is  to  expedite  the  cause  by  setting  it  for  hearing  on  bill 
and  answer;*  and  it  may  also  be  withdrawn  for  the  purpose  of 
amending  the  bill,*  or  where  the  plaintiff  has  replied  inadvert- 
ently.* 

Wliat  Kotion  Should  fiHiow.  —  Some  reason  that  may  Induce  the 
court  to  grant  the  indulgence*  so  that  the  plaintiff  may  amend 
his  bill,  must  appear  in  the  application.'' 

1.  Cooper's  Eq.  PI.  339.  tion  showed  that  the  bond  was execQted, 

Infonnal  EspUsatittiL  —  Where  inter-  but  was  lost  and  could  not  be  produced, 

rogatories    were    profMunded    to    the  an  amendment  could  not  be  permitted, 

plaintifiF  by  the  defendant  at  the  con-  for  it  would  result  in  the  making  of  a 

elusion  of  his  answer,  and  the  com-  new  case. 

plainant  made  the  same  document  a  4.  Cowdell  v.  Tatlock,  3  Ves.  &  B. 

replicaiion  and  an  answer  to  interroga-  19;    Rogers  v.  Goore,  17  Ves.  Jr.  130; 

tones,  it  was  considered  irregular,  but  Brown  v.  Ricketts,  2  Johns.  Ch.  (N.  Y.) 

as  the  matters  set  up  by  the  answer  425. 

rendered  a  replication  proper,  and  the  0.  Pott  v.  Reynolds,  3Alk.  565;  Kil« 

defendant  did  not  except  to  the  paper  courcy  v.  Ley,  4  Madd,  212;  Motteuz 

on  the  ground  that  it  was  serving  a  v.  Mackreth,  i  Ves.  Jr.  142. 

double   purpose,   the    replication   was  6.  Greene    v,   Harris,   9  R.   I.  401 ; 

permitted.      Graham    v.    Stephen,    15  Hughes  v.  Blake,  6  Wheat.  (U.  S.)  453. 

Tex.  88.  7.  Pott  r.  Reynolds,  3  Atk.  565. 

8.  Vattier  v.  Hinde,  7  Pet.  (U.  S.)  Materiality  of  Amendment.  —  The  peti^ 
252.  In  this  case  the  bill  set  out  a  title  tion  should  show  the  materiality  of 
to  real  property  in  the  wife  of  one  of  the  the  amendment,  and  why  the  matter 
complainants,  by  direct  descent  from  to  be  introduced  by  it  was  not  stated 
her  brother.  The  answer  resisted  the  sooner.  Longman  v.  Calliford,  3  Anstr. 
claim  because  the  complainants  had  807;  Brown  v.  Ricketts,  2  Johns.  Ch. 
conveyed  the  land,  before  institution  (N.  Y.)  425;  Thorn  v.  Gerroand,  4 
of  the  suit,  to  a  third  party.  The  Johns.  Ch.  (N.  Y.)  363. 
replication  admitted  the  conveyance  to  InsuiBiclent  BitwaiB^-^Amendrngui  in 
the  third  party,  but  averred  that  it  was  MatUr  0/  FQr»i,  -—  A  petition  stated 
in  trust  to  be  conveyed  to  the  husband  that  the  bill  was  materially  defective, 
to  hold  for  the  benefit  of  the  wife  and  but  the  affidavit  of  the  plaintift'8  solic- 
her  children,  which  trust  had  been  itor  stated  that  matters  which  he  at 
executed.  The  deed  of  the  third  party  first  thought  had  been  omitted  were 
was  exhibited,  but  did  not  show  the  fully  charged  and  that  fhe  only  amend- 
alleged  trust.  It  was  held  that  the  ment  desired  was  one  of  form  and  re- 
replication  was  a  departure  from  quired  no  further  answer.  It  was  held 
the  statement  of  the  bill  which  the  that  no  sufficient  ground  was  shown 
rules  of  chancery  would  not  permit,  for  a  withdrawal.  Brown  v,  Ricketts, 
and  that  the  complainants  should  have  2  Johns.  Ch.  (N.  Y.)  42J. 
applied  for  leave  to  amend  their  bill.  Prior  Xaowledge  of  Bn^eot  of  Amend- 

3.  Minor    v,    Woodbridge,    2    Root  meat.  -•  Where  it  was  proved  bv   the 

(Conn.)  277,  holding  that   where   the  defendants,   and    not    denied    by  the 

bill  was  for  redemption  on  the  ground  plaintiffs,  the t  one  of  the  latter  knew 

of  fraud  in  not  executing  a  bond  of  de-  at  the  time  of  filing  the  bill  of  the  ex- 

feasance  agreed  upon,  and  the  replica-  istence  of    the    matter  sought  to    b« 

18  Encyc.  PI.  &  Pr.  —  44  689  Volume  XVIII. 


Code  BepUM.       REPLICA  TIONS  AND  REPLIES,  VwmOtj. 

When  Withdrawal  Is  Kot  Allowed.  —  There  can  be  no  withdrawal, 

however,  after  witnesses  have  been  examined,^  and  it  is  not 
usual  to  grant  leave  to  withdraw  for  the  purpose  of  excepting  to 
the  answer.* 

y.  Code  Beplies  —  1.  Office  and  Nature  of  Beply.  —  The  office  of 
a  reply  is  to  deny  the  facts  alleged  as  defenses  or  to  allege  facts 

in  avoidance  of  such  defenses,'  and,  while  not  abandoning  the 
cause  of  action  as  originally  pleaded,  to  fortify  it  by  the  new  facts 
rendered  necessary  by  the  allegations  of  the  answer.* 

2.  ITecesBity    and    Advisability  of  Eeply  — ^.  Provisions  of 

Codes.  —  The  states  in  which  code  pleading  prevails  may  be 

divided  into  two  classes,  those  in  which  no  reply  is  required  * 

added  in  amendment,  the  application  6q6;  Chrisman  v.  Chenoweth,  8i  Ind. 

to   withdraw    was  denied.     Thorn   v,  401 ;    Marder  v.  Wright,  70  Iowa  42; 

Germand,  4  Johns.  Ch.  (N.  Y.)  363.  Kinkead    v.    McCormack    Harvesting 

1.  Gascoyne  v.  Chandler,  3  Swanst.  Mach.    Co.,   106    Iowa  222:    Piper  v. 
418,  ri/f/?^  Anonymous,  Barn.  222.  Woolman,  43  Neb.  280;    Lillienthal  v. 

Siunger  of  Altering  Iisnee.  —  In  Hot-  Hotaling  Co.,  15  Oregon  371. 

ton  V.  Brocklehurst,  29  Beav.  503,  the  Where  a  Beply  Does  Keither  it  is  bad 

plaintiffs  sought  to  withdraw  a  repli-  on  demurrer  or  should  be  stricken  out. 

cation   and    amend   their    bill,    which  Chrisman  r.  Chenoweth,  81   Ind.  401; 

charged   two    trustees  severally   with  Piper  v.  Woolman,  43  Neb.  280. 

trust  moneys  retained  with  their  priv-  4.  Shirts  v.  Irons,  47  Ind.  445:  Pax- 

ity  by   third   parties,  so  as  to  charge  ton  Cattle  Co.  v,  Arapahoe  First  Nat. 

the  defendants  for  moneys  which  they  Bank,  21  Neb.  621;  Savage  z/.  Aiken,  21 

had  jointly  allowed  the  third  parties  to  Neb.  605;  School  Dist.  v.  Caldwell,  16 

retain.     The  motion   was  denied,  the  Neb.  68. 

court  remarking  that  it  never  knew  a  England.  —  Under     the      Judicature 

case   ill    which   plaintiff   was  allowed.  Acts  the  statement  of  claim  must  be 

after  all  the  evidence  had  been  taken,  supported  by  the  reply  without  raising 

to  alter  the  issue  before   the  hearing;  any   new   ground  of  claim.     3  Steph. 

*'  it  would  be  exiiemely  dangerous  to  Com.  527. 

allow  it.**  Where  facts  which  might  be  set  out 

Leave  Granted  During  Time  for  Taking  by  way  of  estoppel  in  the  reply  appear 

Evidence.  —  In  a  case  where  the  com-  affirmatively  in  the  answer,  it  is  un- 

plainant  discovered  a  grave  error  in  necessary  for  the  paintifT  to  reiterate 

the  allegation  of  facts  in  the  bill  dur-  them.     Scott  v.  Luther,  44  Iowa  570. 

ing  the  time  for  taking  testimony,  and  5.  See  generally  the  provisions  of  the 

it  appeared   that   there  had  not  been  various  codes,  and  see  the   following 

such  want  of  diligence  on  his  part  as  cases: 

to  preclude  an  amendment,  leave  was  California.  —  Herold    v.    Smith,    34 

given   to  withdraw  the  replication  on  Cal.   122;    Doyle  v,  Franklin,  40  Cal. 

terms.       Champneys     v.     Buchan,    3  106;    Curtiss  v.  Sprague,  49  Cal.  301; 

Drew.  5.  Col  ton   Land,  etc.,  Co.  v.  Ray  nor,  57 

2.  Cooper's  Eq.  PI.  328.  Cal.  588;  Grangers*  Business  Assoc,  w. 
Stelay  in  Diecovering  Defeots  in  Answer.  Clark,  84  Cal.  201;  Moore  v.  Copp,  119 

—  Where  the  object  of  the  motion  to  Cal.  429. 

withdraw  was  to  except  to  the  answer,  Louisiana,  —  Replies  are  not  ad  mis- 
the  peiitton  failed  to  state  wherein  the  sible,  and  all  the  allegations  of  the 
answer  was  defective,  or  why  the  de-  answer  are  open  to  any  objection  of 
fects  in  it,  if  any,  were  not  discovered  law  and  fact.  Therefore  the  plaintiff 
sooner,  it  being  three  months  since  the  may  show  nonage,  coverture,  violence, 
application  was  filed.  The  motion  was  fraud,  prescription,  and  the  like,  with- 
denied,  as  it  would  be  granting  an  out  pleading  them.  Flood  v.  Sham- 
unreasonable  indulgence.  Brown  v.  burgh,  3  Mart.  N.  S.  (La.)  622;  Plant- 
Ricketts,  2  Johns.  Ch.  (N.  Y.)  425.  ers*  Bank  v,  Allard,  8  Mart.  N.  S.  (La.) 
8.  Colorado  Fuel,  etc.,  Co.  v.  Chap-  136:  Bayly  v.  Stacey,  30  La.  Ann.  1210; 
pell,  (Colo.  App.   1898)  55   Pac.  Rep.  Hickman  v,  Dawson,  33  La.  Ann.  438; 

690  Volume  XVHL 


Cede  B«pU«i.         REPLICA  TIONS  AND  REPLIES  Necessity. 

and  those  in  which  the  codes  provide  for  a  reply  under  certain 
circumstances.* 

Peouliar  ProyiBioni  of  Codes.  —  In  those  states  in  which  a  reply  is 
permitted  it  is  provided  in  substance  that  new  matter  alleged  in 
the  answer  may  be  replied  to,  but  the  language  of  the  various 
codes  varies.  Thus  in  some  states  provision  is  made  for  a  reply 
to  matter  alleged  in  the  answer  to  which  the  plaintiff  claims  to 
have  a  defense  by  reason  of  some  fact  which  avoids  the  matter 
alleged  in  the  answer;*  in  others,  to  new  and  affirmative  matter 
in  the  answer;  *  and  in  others,  to  new  matter  in  the  answer  which 

Segond  v.  Landry,   i   Rob.  (La.)  335;  South  Dakota.  —  Seiberling  r.  Mortin- 

Holliday  v,  Marionneaux,  9  Rob.  (La.)  son,  10  S.  Dak.  644. 

504;    Riley   t.   Wilcox,    12   Rob.  (La.)  Texas.  —  It  is  not  necessary  to  deny 

648.  any  special  matter  of  defense  pleaded 

Nevada.  —  State    r.    Yellow    Jacket  by  the  defendant,  but  such  matter  is 

Silver  Min.  Co.,  14  Nev.  220.  regarded   as  denied  unless  especially 

Crois-oomi»laixit — California. —  In  Call-  admitted.     Martin  ?/.  Teal,  (Tex.  Civ. 

fornia  there  must,  however,  be  an  an-  App.  1895)  29  S.  W.  Rep.  691;  McKin- 

swer  to  a- cross-complaint.     Herold  «/.  ney   v.    Nunn,   82  Tex.   44;  Meyer  r. 

Smith,  34  Cal.  122;  Doyle  v,  Franklin,  Opperman,  76   Tex.  105;    Bauman  v. 

40  Cal.  106;  Grangers*  Business  Assoc.  Chambers,  91  Tex.  108;  Byers  v.  Carll, 

V.  Clark,  84  Cal.  201;    Moore  v,  Copp,  7  Tex.  Civ.  App.  423;  Coles  v.  Kelsey, 

119  Cal.  429.  2  Tex.   541,  overruling  Underwood  v. 

B^y  to  CoQnterolaiiiii  and  Bet-ofb. —  Parrot,  2  Tex.  168,  holding  that  a  reply 

See  generally  article  Set-off,  Recoup-  was  admissible  to  new  matter. 

MENT,  AND  COUNTERCLAIM.  IVisconsin.  —  Wood  V.  Lake,  13  Wis. 

1.  jfrkansas.  —  Cannon  v.  Davien,  33  85;    Whitefoot  v.  LeflSngwell,  90  Wis. 

Ark.    56;    Abbott  v.  Rowan,  33  Ark.  182. 

593;    Lusk  V.   Perkins,  48  Ark.   238;  Govertnre  of  Female  I>efendant  —  Texas. 

Burlington  Ins.  Co.  v.  Miller,  60  Fed.  — Where  a  female  defendant  sets  up 

Rep.    254;    St.  Louis,  etc.,   R.  Co.  v.  coverture,  the   fact  is  placed  in  issue 

Higgins,  44  Ark.  293.  without  a  general  denial.     Brooks  v, 

Montana.  —  Unless  the  answer  states  Pegg,  (Tex.  1888)  8  S.  W.  Rep.  595. 

facts  entitling  the  defendant  to  affirma-  8.  Eeply   in  Ayoidanoe  of   Answer  — 

live    relief,    no     reply    is     necessary.  Io7va.  —  Higley  r.  Burlingion,  etc.,  R. 

Caruthers  v.  Pemberton,  i  Mont,  iii;  Co.,  99  Iowa  503;  McQuade  v.  Collins, 

Babcock  v.  Maxwell,  21  Mont.  507.  93  Iowa  22;    Hartley  v.  Keokuk,  etc., 

New   York.  —  Putnam  v.  De  Forest.  R.  Co.,  85  Iowa  455;  Chase  v.  Kaynor, 

(Supm.  Ct.  Spec.  T.)  8  How.   Pr.  (N.  78  Iowa  449;    Mills  County  Nat.  Bank 

y.)  146;  Van  Nest  v.  Talmap^e,  (Supm.  v.  Perry,  72  Iowa  15;  Walker  v.  Sioux 

Ct.  Gen.  T.)  17  Abb.   Pr.  (N.  Y.)  99;  City,  etc..  Town  Lot  Co.,  65  Iowa  563; 

Equitable  L.  Assur.  Soc.  v.  Cuyler,  75  Meadows    v.    Hawkeye   Ins.   Co.,    62 

N.    Y.    511;    Cockerill   v.  Loonam,  36  Iowa  387;    Des  Moines  University  v. 

Hun  (N.  Y.)  353;  Maricle  v.  Brooks.  Livingston,  57  Iowa  307;  Kirk  v.  Wood- 

(Supm.  Ct.  Gen.  T.)  5  N.  Y.  Supp.  2io;  bury  County,   55  Iowa  190;    Davis  v. 

Farrell  v.  Amberg,  (C.  PI.  Gen.  T.)  23  Payne,  45  Iowa  194;*  Scott  v.  Luther, 

Civ.   Pro.  (N.  Y.)  434,  8  Misc.  (N.  Y.)  44  Iowa  570;    Williams  v.  Wilcox.  66 

220.  Iowa  65;  Allison  v.  King,  25  Iowa  56; 

North  Carolina. — Jones  z/.  Cohen,  82  Kinkead    v.   McCormack    Harvesting 

N.  Car.   75;    Fitzgerald  v.  Sbelton,  95  Mach.  Co..  106  Iowa  222. 

N.  Car.  519;  Askew  v.  Koonce,  118  N.  8.  As  to  New  Matter  in  the  Answer, 

Car.  526.  see  article  Answers  in  Code  Pleading, 

North    Dakota.  —  Heebner    v.  Shep-  vol.  i,  p.  830  <?/ j^^. 

ard,  5  N.  Dak.  56.  Indiana.  —  Small    v.    Kennedy,    137 

South     Carolina,  —  Price     v.     Rich-  Ind.  299;  Uhl  v.  Harvey,  78  Ind.  26; 

mond,etc.,  R.Co.,  38  S.  Car.  199;  Davis  Webb  v.  Corbin,  78  Ind.  403;  Walker 

V.  Schmidt,  22  S.  Car.  132;  Egan  V.  Bis-  v.  Woollen,    54  Ind.    164;    Barnes  v, 

sell,  54  S.  Car.  80.  Bates,  28  Ind.  15;  Ferris  v.  Johnson,  27 
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constitutes  a  defense  or  counterclaim.^ 

b.  Directing  Reply  to  Be  Made  —  (i)  In  General  —  In 
some  states  the  codes  provide  that  where  new  matter  constituting 

a  defense  by  way  of  avoidance  is  contained  in  the  answer  the 
courts  may  in  their  discretion,*  on  the  motion  of  the  defendant, 

Ind.  347;  McCarty  v.  Roberts.  8  Ind.  Agricultaral  Works  v,  Creighton.  2r 

150;  Lamson  v.  Falls,  6  Ind.  309.  Oregon  495. 

A^affjtfj.— BarriOQ  v,  Harvev  Couoty  2.  Bafenaas  Kot  Containing  Adaiaalona. 
Sav.  Baak.  28  Kan.  390;  Netcolt  v,  — Where  ihe  defense  set  jp  does  not 
Porter,  19  Kan.  131;  BaHinger  v.  admit  that  the  plaintiff  woald  be  eo- 
Lantier,  15  Kan.  608;  Wilson  V.  Fuller,  titled  to  judgment  but  for  the  fact  of 
9  Kan.  176;  Ferguson  v,  Tutt«  8  Kan.  the  avoiding  matter,  the  case  is  not 
370.  one  within  the  meaning  or  language 

Kentucky, — A    reply    is    necessary  of  statutes  so  authorizing  a  reply  to 

only  to  affirmative  allegations  of  the  be   ordered.       O'Gorman   v.   Amoux, 

answer.     Ermert  v,  Dietz.  (Ky.  1898)  (Supm.  Ct.  Spec.  T.)  63  How.  Pr.  (N. 

44  S.  W.  Rep.  138;  Collins  v,  Partin,  Y.)i59. 

(Ky.  1897)  4S  S.  W.  Rep.  iiii;  Smith  Allegation  of  Statutory  limited  Partner. 

V.  Louisville,  etc.,  R.  Co.,  95  iCy.  11;  ship.  —  Where  the  defendant  was  sued 

Wise  V.  Covington,  etc.,  St.  R.  Co.,  9!  as  a  general  partner  the  answer,  ad- 

I^y*  537;  Brown  v.  Ready,  (Ky.  1893)  milting  the  contract,  denied  a  general 

20  S.  W.  Rep.  1036;  Evans  &.  Stone,  80  partnership  and  alleged   that   the   de- 

Ky.  78.  fendant  was  a  special  partner  in  a  lim> 

Minnesota,  —  Olson     r.     Tvete,    46  ited  partnership,   formed  as  provided 

Minn.  225;  Hfisiings  First  Nat.  Bank  by  statute.     It  was  held  proper  to  re- 

V,    Rogers,   22   Minn.   231,      See  also  quire  the   plaintiff  to   reply,  in  order 

Webb    V.    O'Donnell,   28   Minn.    369,  to   raise  a  precise  and   definite    issue 

holding  that   the   statute   requiring  a  as   to   what  class    of  partnership    Ha- 

reply   to  an    answer  containing  ne-v  bility  he  might  be  claimed  to  be  sub* 

matter  is  not  applicable  to  the  Munici-  jectto.    Williams  v,  Kilpatrtck,  (Supm. 

pal  Court  of  St.   Paul,  because  by  a  Ct.  Spec.  T.)  21  Abb.  N.  Cas.  (N.  Y.) 

special  statute  a  reply  is  required  in  6t;  Hartford  Nat.  Bank  v.  Beinecke, 

that  court  only  when  the  answer  con-  (Supm.  C(.  App.  Div.)  26  Civ.  Pro.  N.) 

tains  a  counterclaim.  Y.)  226,  15  N.  Y.  App.  Div.  474. 

Missouri.  —  Farrell       v.      Farmers'  Valae  Statements  in  Application  fbr  In- 

Mut    F.  Ins.  Co.,  66  Mo.   App.   153;  snranoe Policy.  —  Where,  in  an  action  on 

State  V,  Rau,  93  Mo.  T26.  an  Insurance  policy,  the  answer  alleged 

Nebraska,  —  Dillon    v,     Russell,     5  that   the   insured,    in    his  application. 

Neb.  484;  Williams  v,  Evans,  6  Neb.  made  false  statements  and  representa- 

216;  Payne  v,  Briggs,  8  Neb.  75:  Prall  tions,  and  that  the  policy  had  lapsed  by 

V.  Peters,  32  Neb.  832;    Bouscaren  v.  reason  of  the  nonpayment  of  an  assess- 

Brown.  40  Neb.  722;  National  Lumber  ment  levied  by  the  defendant,  it  was 

Co.  V,  Ashby,  41  Neb.  292;   Johnson  v,  held  that  a  reply  to  such  new  matter 

Reed,  47  Neb.  322;  Van  Etten  v.  Kos-  was  proper.     Schwan  v.  Mutual  Trust 

ters,  48  Neb.  152;  Scofield  v.  Clark,  48  Fund  L.  Assoc,  (Supm.  Ct.  Spec.  T.) 

Neb.   711;    McCann  v,   McLennan,   2  9  Civ.  Pro.  (N.  Y.)  82. 

Neb.  286.  Answer  Setting   Up    Res  Judicata.  — 

Ohio,  —  Fanning    v,    Hibernia    Ins.  Where  the  answer  sets  up  an  ad judica- 

Co.,  37  Ohio  St.  344;  Simmons  v.  Green,  tion  fn  another  state,  a  motion  requir- 

35  Ohio  St.  104;  Fewster  v.   Goddard,  ing  a   reply   should  be  denied.     New 

25  Ohio  St.  276;  Corry  v,  Campbell,  25  York,  etc.,  R.  Co.  v.  Robinson,  (Supm. 

Ohio  St.  134;  Dayton  Ins.  Co.  v,  Kelly,  Ct.  Gen.  T.)  25  Abb.  N.  Cas.  (N.  Y.) 

24  Ohio  St.  345;  Hoffman  v.  Gordon,  116.     See  also  Winchester  v.  Browne, 

15  Ohio  St.  211.  (Supm.  Ct.)  25  Abb.   N.   Cas.   (N.  Y.) 

Wyoming.  —  I ba  Bf.  Central  Assoc,  5  148;  Columbus,  etc.,  R.  Co.  v.  Ellis, 

Wyo.  355.  (Supm.  Ct.)  25  Abb.  N.  Cas.  (N.   Y.) 

1.  Sylvis  V.   Sylvis,    11    Colo.    319;  150. 

Allensbach   v.  Wagner,   9  Colo.    127;  Bepliot  Have  Been  Boqoired  to  answers 

Meyer    v,    Binkleman,   5    Colo.    262;  setting  up  by  way  of  defense: 

Persee  v,  Gaffney,  23  Colo.  245;  Benfcia  Decrees  of  Divorce,  —  Brinkerhoff  r. 
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direet  the  pliintiff  to  reply  to  such  hew  mattter.^ 

{2\  Grounds  for  Granting  Motion.  —  The  question  whethfer  a 
motion  to  compel  a  reply  should  be  granted  or  dertled  usually 
depends  upoh  th^  farther  question  whether  a  reply  is  necessary 
in  order  to  prevent  surprise ;  but  ho  hard  and  fast  rule  can  be  laid 
down  making  this  the  only  test.* 

Brinkerhoff,  (Supm.   Gt.   Spec.   T.)  8  the  court."     Gull  River  Lumber  Co. 

Abb.  N.  Cas.  (N.  Y.)  '207.  v.  lC6efe,  6  Dak.  160.    See  alfeo  Avery 

Ccum'tehckarges  of  Adtiltery.  —  LeIsHe  v.,    NeW    York    Cent.,    etc;,    R.    Co., 

t>,  Les!ife,  (C.  PI.  Spec.  T.)  11  Abb.  Pr.  (Bufifal6  Super.  Ct.  Gen.  T.)  6  N.  Y. 

N.  S.  (N.  Y.)  314.  Supp.  547;  Dillon  v.  Sixth  Ave.  R.  Co., 

A  Discharge  in  Bankruptcy.  — Poillon  46  N.  Y.  Super.  Cl.  21. 

r.  Lawrence,  43  N.  Y.  Supeh  tt.  385.  Wtdt^ir  of  ttight  to  t^^ttel  Eeply.— 

Stcantet  of  Limitatidns.  —  Hubbcll  y.  Wherfe  the  defendants  moved  to  strifc6 
Fowler,  (Supm.  Cl.  Spec.  T.)  i  Abb.  the  cause  from  the  calendar  because  of 
Pr.  N.  *^.  (N.  Y.)  t;  Cavanagh  t/.  the  failure  of  ihe  plaintiff  to  reply  to 
Oceanic  St'eatnship  Co.,  (5iifJn4.  Ct.  ne^  matter,  oh  the  theory  that  thife 
Gert;  T.)3oN;  Y.  St.  Rep.  532.  CwtlYa^  cause  was  not  at  issue,  McAdam,  J., 
Perls  V.  Melropoliian  L.  Ins.  Co.,  15  stating  that  the  defendants  had  mis- 
Daly  (N.  V.)  517;  Avei-y  «F.  Ne<r  York  conceived  the  practice,  said:  **  No 
Cent.,  ete.,  R.  Co.,  (Buffalo  Sliptr.  Ct.  order  had  been  made  requiring  a  reply 
Gen.  T.)  6  N.  Y.  Supp.  547.  to  the  new  matter,  Ind  it  Was  optional 

Affirmative     Defenses     Generaify,  —  with   the   plaintiff    to    serve    one.     If 

ftogers  V.   Mutual   Reserve  Fund   L.  without  iil  order  a  reply  was  proptr, 

Assoc,  (Supm.  Ct.  Spec.  T.)  t  How.  the  only  effect  of  a  failure  to  make  it 

Pr.  N.  S.  (N.  Y.)  Igi;  McGin  t/.  Sor-  was  to  retider  unnecessary  proof  of  the 

rehs,  4  N.  Y.   L.  Bui.  29;  Watson  tr.  facts  which  should  havie  been  met  by 

Phyfe,  20  N.  Y.  Wkly.  Dig.  372.  reply."    Gilbert  v.  McKenna,  (N.  Y. 

Thbu^h  no  countferclaltti  be  pleadted  Super.  Ct.  Gen.  T.^  25  Civ.   Pro.  (N. 

a  reply  may  be  ordered  to  matters  of  Y.)  143,  15  Misc.  (N.  Y.)  25. 

defense  Set  Up  in  the  answer;  the  mati  Cross-notice  of  Trial.  —  The  service 

ter  is  entirely  within  the  discretion  of  of  a  cross-notice  of  trial  is  not  neces- 

the  tourt.     James  f.    Western  North  sarily  Such  an  expression  of  satisfaction 

Carolina  R.  Co.,  121  N.  Car.  530.  With  the  condition  of  the  pleadings  a* 

1.  Mercahiile    Nat.    Bank    v.    Corrt  of  itself  to  preclude  amotion  for  reply. 

Elccii;     Bank,    73    Hun    (N.    V.)    78;  Cavanagh  v.  Oceanic  Steamship  Co.v 

Cavahagh  v.  Oceanic  Steamship  Co.i  (Supiti.  Ct.  Gen.  T.)  30  N.  Y.  St.  Rep. 

(Supm.  Cl.  Gen.  T.)  9  N.  Y.  Supp.  1^8;  532. 

Caticht)is  V.   Proctor,  79  Hun  (N.  Y.)  2.  Cavanagh  v.  Oceanic  Steamship 

388;  Gull  River  Lumber  Co.  r.  Keeffe-,  Co.,  (Supm.  Ct.  Gen.  T.)  30  N.  Y.  St. 

6  Dak.  t6o;  Jones  2/.  Cohen,  82  N.  Cat*.  Rep.  532,  holding  that  If  a  qufesiion  of 

75;    Fitzgerald  »>.  Shellon,  95  N.  Car,  law  is  likely  to  arise  it  rtay  be  **  to  the 

510.  advatilage  of  both  parties  to  have  this 

PlaintiffCailliotOhtaiiiOrdMr.  —  Unless  question  of  law  settled  in  advance.'* 

d!recVed  by  the  court  on  the  mbtiort  of  It  Ik  Not  Evsry  Ctte  Of  ISonfeftiioft  ahA 

the  defendant,    the   plalntiif  may  not  Aibid&liee  which  calls  for  the  exercisie 

rtjjiy.      Sterling    v.    Metropiolltain    L.  of  the  court's  discretionary  power,  and 

Ins.  Co.,  (Supm.  Ct.  Gert.  T.)  6  N.  Y.  Where  the  answer  contains  a  lengthy 

St.   Rep.  06;    Simmons   t.   Simmons*  and  detailed  statemetot,  partly  of  facts 

(Subm.  Ct.)  21  Abb.  N.  Cas.  (N.  Y.)469.  and    partly    of    evidence  of  facts,   it 

Toltuitiii^    Beply    Sboiild    Be    vitro-  would  ht  oppressivte  to  put  upon  th^ 

girded.  —  1!  the  defendant  dbtes  not  ASk  plaintiff  the  burden  bf  feoittg  minutely 

thit  the  plaintiff  be  required  to  reply,  over  this  elaborate  recital  atod  of  ad- 

theplalhtiff  may  interpose  Any  defense  milting,  denying,  Ignoring-,  or  explain- 

he  may  ha^e,  but  he  cannot  volunta-  incr  every  component  part  of  it.     Sco^ 

rily,   nor  tipon  his  oiVrt  application  to  field  v.  Demorest,  55   Huti  (N.  Y.)  254, 

the  court,    inlerpbse  a  reply.     **  Such  holding  that  where  it  is  plain  from  thie 

Applicatititt  rtust  com^   froni   the  de-  nattire  of  the  case  that  the  defendant 

fertn&nt  only.     A  rfeply,  then,  volunta-  cannot  well  bie  sur^irised  at  ine  trial  bt 

irlty  Ihterposfed  will  be  disregarded  by  the  way  in  which  the  plaiVitiff  n^ay  feeefc 
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(3)  Obedience  to  Order.  — When  the  plaintiff  is  ordered  to  file  a 
reply,  it  should  contain  a  general  or  specific  denial  of  each 
material  allegation  that  it  controverts,  or  of  any  knowledge  or 
information  thereof  sufficient  to  form  a  belief,  and  the  plaintiff 
should  not  seek  to  avoid  a  full  compliance  with  the  order  by 
alleging  ignorance  as  to  whether  the  facts  are  correctly  set  forth 
in  the  answer.* 

(4)  Noncompliance  with  Order.  —  Should  the  plaintiff,  on  being 
ordered  to  reply,  fail  to  comply  with  the  order,  the  defendant 
may,  upon  notice,  move  for  judgment  as  in  the  case  of  failure  to 
reply  to  a  counterclaim.* 

c.  Sufficiency   of  New  Matter  to  Require  Reply. — 

Whether  matter  is  or  is  not  new  must  be  determined  by  the  mat- 
ter itself,  the  test  being  whether  it  operates  as  a  traverse  or  by 
way  of  confession  and  avoidance.'  Any  fact  which  the  plaintiff 
is  not  bound  to  prove  in  the  first  instance  to  establish  his  cause 

to  meet   the  new  matter,  the  motion  Aymar  v,  Chace,  12  Barb.  (N.  Y.)  301. 

should  be  denied  as  an  attempt  to  re^  As  to  the  practice  on  failure  to  reply 

quire  a  reply  to  the  defendant*s  evi-  to  counterclaims,  &ee  article  Set-off, 

dence.  Recoupment,  and  Counterclaim. 

1.  Steinway  t^.  Steinway,  74  Hun  (N.  S.  Frisch  v.  Caler,  21  Cal.  71,  hold- 

Y.)  423,  holding  that  where  a  reply  was  ing  that  an  answer  averring  payment 

required  "  because  Ihe  defense  did  not  of  a   promissory   note  which  was  the 

appear  to  tender  an  issue  of  fact,  but  cause  of  action  was  not  new  matter  to 

rather  an  issue  which  would  be  fatal  to  which  a  reply  was  necessaiy,  because, 

plaintiff  unless  its  legal  effect  could  be  although  it  was  an  affirmative  allega- 

avolded,"     a     denial     generally      of  tion,  its  effect  was  only  a  denial  of  an 

"  knowledge  or  information  sufficient  essential  allegation  of  the  complaint, 

to  form  a  belief  '*  as  to  whether  a  writ-  viz.,  the  nonpayment  of  the  note, 

ing  was  correctly  set  forth  in  the  an-  Ifotter  in  Answer  Capable  of  Proof  vn- 

swer  was  insufficient  and  not  a  denial  der  General  Denial.  —  Where  the  allega- 

of  each  of  its  material  allegations  as  tions  of  the  answer  merely  put  in  issue 

required  by  the  code.     The  plaintiff's  the  plaintiff's  right  to  recover,  and  the 

proper  course  would  have  been  to  de-  matter  set  up  might  be  proved  under 

mand   an   inspection   of    the    original  a  general  denial,  no  reply  is  necessary, 

writing.  Frisch  v.  Caler,  21  Cal.  71;  Brown  v. 

Whjre  the  plaintiff  is  directed  to  re-  Orr,  29  Cal.  120;  Walker  v.  Sioux  City, 

ply  to  new  matter  in  the  answer  con-  etc.,  Town  Lot  Co.,  66  Iowa  752;  Corry 

stituting  a  defense  by  way   of  avoid-  v.  Campbell,    25  Ohio  St.    134;    Sim- 

ance,  the  reply  is  subject  to  the  same  mons  v.  Green,  35  Ohio  St.  104;  Iba  v. 

rules  as  in  the  case  of  a  counterclaim.  Central  Assoc,  5  Wyo.  355. 

Thus  his  reply  must  contain  a  general  Bnle  for  DJitinynlshtng  Denial  and  Kew 

or  specific  denial  of  each  material  alle-  Katter.  —  '*  Whatever  facts  are  alleged 

gation  controverted  by  the  plaintiff,  or  in  the  answer  that  might  have  been 

any  knowledge  or  information  thereof  proved  under  a  specific  denial  of  the 

Lufficient  to  form  a  belief,  and  it  may  allegations  of  the  complaint  may  be 

set    forth    in    ordinary    and     concise  considered  as  and  are  equivalent  to  a 

language,  without  repetition,  new  mat-  specific  denial  of  such  allegations,  and 

ter  not  inconsistent  with  the  complaint,  require    no  replication;    for  such   an 

constituting  a  defense  to  the  counter-  answer  forms  an  issue,  and  whatever 

claim.     If  no  such  denial  be  interposed  averments  of  the  answer  amount  to  an 

the    new   matter  is   admitted.       Win-  admission   of  the   allegations    of    the 

Chester  v.  Browne,  (Supm.   Ct.  Spec,  complaint,  and  tend  to  establish  some 

T.)  26  Abb.  N.  Cas.  (N.  Y.)  387.  circumstance  or  fact  not  inconsistent 

8.  Motion  at  Chambers.  —  It  seems  that  with  all  such  allegations,  constituting 

in    ye7v    York   the   motion   should    be  a  defense  or  counterclaim,  and  which 

made     in     court,    not    at    chambers,  could  not  be  proved   under  a  specific 
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of  action  and  which  goes  in  avoidance  or  discharge  of  it  is  new 
matter.  ^ 

Aniwer  Admitting  All  or  Borne  Allegations  of  Complaint.  —  If  all  essen- 
tial allegations  of  the  complaint  are  either  directly  or  inferentially 
admitted  as  true  by  the  answer,  and  it  sets  forth  facts  from  which 

denial,   are   new   matter  and    require  Carter  v.   Goodman,    ii    Busli.   (Ky.) 

a    replication.'*     Mauldin    v.    Ball,    5  233;    Dambman  v,  Schulting,   4  Hun 

Mont.  96.  (N.  Y.)  50;    New  York  L.  Ins.  Co.  v, 

Aniwer  Equivalent  to  Flea  in  Ck>nleeiion  Aitkin.  125  N.  Y.  660. 

and   AYOidanoe.  —  An   answer  of    new  Settlement.  —  It  has   been   held   un- 

matter  requiring    a    reply    is    in  the  necessary  to  reply  to  an  answer  setting 

nature    of    a   plea  in   confession  and  up  a  settlement.    Higley  zr.  Burlington, 

avoidance.     Craig  v.  Cook,  28  Minn,  etc.,   R.  Co.,  99  Iowa  503;  Maricle  v. 

232;  Olson  V.  Tvete,  46  Minn.  225.  Brooks,  (Supm.  Ct.  Gen.  T.)  5  N.  Y. 

Kew  Matter  Mast  Be  MaterlaL  —  The  Supp.  210. 
allegation  of  new  matter,  to  render  a  Payment  by  Kote.  —  Where  the  plain- 
reply  requisite,  must  be  sufficient  as  a  tiff  did  not  mention  that  promissory 
valid  defense  and  material  to  it.  West  notes  were  given  for  the  price  of  goods 
V.  Cameron,  39  Kan.  736;  Jamison  v,  sold,  and  the  defendant  alleged  that 
Springfield,  53  Mo.  224;  Davis  v.  Clark,  three  promissory  notes  were  given  for 
2  Mont.  310.  the  price  of  the  goods,  which  were  sold 

1.  McCarty  v,  Roberts,  8  Ind.  150;  on  credit,  and  that  the  notes  had  not 
State  V.  Williams,  48  Mo.  210;  Kersey  matured,  it  was  held  to  be  an  answer 
V.  Garton,  77  Mo.  645;  State  v.  Rau,  93  containing  new  matter  requiring  a  re- 
Mo.  126;  Hudson  V.  Wabash  Western  ply  from  the  plaintiff  to  put  it  in  issue. 
R.  Co.,  loi  Mo.  13;  Nelson  v.  Wallace,  Ballinger  v,  Lantier,  15  Kan.  608. 
48  Mo.  App.  193;  Robinson  z/.  Suter,  15  Usury.  —  Where  the  execution  of  a 
Mo.  App.  599;  Stoddard  v.  Onondaga  note  is  admitted,  but  there  is  an  aver- 
Annual  Conference,  12  Barb.  (N.  Y.)  ment  of  want  of  consideration,  because 
573.  it  was  to  secure  the  payment  of  usuri- 

ETidential Matter  in  Aniwer.  —  Where  ous  interest  on  previous  loans,  a  reply 

the  matter  alleged  is  merely  evidence  is   necessary   under  a  code   provision 

it  does   not  require   a  reply.     Helena  that  material  allegations  must  be  con- 

Nat.  Bank  v.  Rocky  Mountain  Tel.  Co.,  troverted  or  taken  as  true.     Babcock  v, 

20  Mont.  379.  Farmers*,  etc..  Bank,  46  Kan.  548. 

Mierepreeentation     by    Aeanred.  —  In  Offer  to  Confew    Judgment.  —  Where 

Texas  Mut.  L.  Ins.  Co.  v.  Davidge,  51  the  answer  expresses  a  willingness  to 

Tex.  244,  it  was  held  that  if.  as  an  an-  confess  judgment  in  favor  of  the  plain- 

swer  to  the  defense  of  misrepresenta-  tiff,  a  reply  is  not  necessary.     Barnes 

tion   by  the  assured   as  to  his  habits  v.  Bates,  28  Ind.  15. 

of  temperance,  the  plaintiff  sought  to  Prior  Action  Fending.  —  Where  there 

establish  that  those  habits  were  known  is  a  plea  of  another  suit  pending  the 

to  the  agent  who  acted  for  the  company  plaintiff  may,  having  dismissed  it,  set 

in    -negotiating     the      contract,     that  up  that  fact  by  way  of  reply.     Page  v. 

knowledge  should  have  been  pleaded  Mitchell,  37  Minn.  368. 

in  reply  to  the  defense.     Citing  Texa^s  Unlawful  Taking.  —  Where  there  were 

Banking,  etc.,  Co.  v.  Stone,  49  Tex.  5.  several  plaintiffs  in  an  action  in  det- 

Batifioationof  a  Contract  should  be  re-  inue,   an    answer    denying    the  joint 

plied  to  a  plea  of  insanity  or  infancy,  ownership  of  the  plaintiffs  was  held  to 

to  warrant  the  introduction  of  evidence  aver  material  matter    necessitating  a 

to  establish   it.     Elston  v,  Jasper,  45  reply.     Walrod  v.  Bennett,  6  Barb.  (N. 

Tex.  409;  Hollings worth  v.  Holshousen,  Y.)  144. 

17  Tex.  46.  Allegation  of  Conepiraoy.  —  Where  the 

Fraud  and  Want  of  Consideration  have  answer  alleged  a  conspiracy  to  prevent 

been   permitted   to  be  shown   without  the  defendant's  bringing  in  a  set-off,  it 

replying.     Corbin  v.   Beebee,  36  Iowa  was  held  that  inasmuch  as  debts  set  off 

336;    Barger  v.    Farris,    34  Iowa  228;  must  be  mutual  between  the  parties. 

Noble    7.     The    Steamboat    Northern  and  it  did  not  appear  that  the  defend- 

Illinois,    23    Iowa    T09;     Reinhard  v.  ant   was  within  the  exceptions  to  this 

Brown,  (Ky.  1897)  39  S.  W.  Rep.  705;  rule,   there  need  be  no  reply.     Wool- 
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it  results  that,  notwithstanding  the  truth  of  the  allegations  of  the 
complaint,  no  cause  of  action  existed  in  the  plaintiff  at  the  time 
when  the  action  was  brought,  such  facts  are  new  matter;  ^  but  if 
they  only  show  that  some  essential  allegation  of  the  complaint  is 
not  true,  they  are  not  new  matter,  but  are  only  a  traverse.' 

AfflrmatiYe  Allegations  in  EiEwt  BenlalB.  —  Where   the   legal  effect  of 

the  affirmative  allegations  in  an  answer  is  a  mere  denial  of  the 
averments  in  the  petition,  such  allegations  cannot  be  regarded  as 

man   v.  Capital  Nat.   Bank,   S  Colo,  simply  show  that  those  stated  in  the 

App.  454.  petition  are  untrue,  the  fact  that  the 

Oqeition  Kot  aTSilable  on  apposL  ^  form  of  the  statement  is  in  the  affirma- 

The  action  of  the  court  in  refusing  to  tive  will  not  render  a  reply  the  more 

allow  the  plaintiff  to  file  a  reply  to  an  necessary.    Engel  tf,  Bugbee,4oMinn. 

answer  confessing  the  cause  of  action  492;  State  v.  Rau,  93  Mo.  tB6;  BlatK  v, 

is   no   ground    of   error.    Walker    v.  Lester,  54  Mo.  App.  383. 

Steele,  I3t  Ind.  436.  Argtuneatatits  Denial  df  Petitiaa.  --  In 

1,  Goddard  v,  Fulton,  2t  Cal.  430.  an  action  to  recorer  damages  for  ex- 

Oonolttsioiis  of  tiatr.  -^  Where  the  mat-  penses  incurred  by  the  plaintiff  in  re- 
ter  alleged  is  not  a  statement  of  fact,  moving  a  cloud  on  the  title  to  land 
but  a  conclusion  of  law  drawn  from  bought  from  the  defendant,  the  answer 
facts  already  stated,  the  answer  sets  averred  that  the  deed  from  the  defend- 
up  no  matter  to  which  a  reply  is  neces-  ant  conveyed  good  title  to  the  land, 
sary.  Dlx  v.  German  Ins.  Co.,  65  Mo.  and  that  the  plaintiff  remained  in  its 
App.  34;  State  tf.  Williams,  77  Mo.  463.  possession   undisturbed    by  anyone. 

8.  Goddard  v,  Fulton,  21  Cal.  430.  This  was  held  to  be  an  argumentative 

nitatration.  —  Where  the  plaintiff  in  denial  of  the  allegations  of  the  petition 

an  action  for  divorce  alleged  that  he  and  in  no  sense  new  matter.     Luther 

left  the  defendant  because  of  certain  v.  Brown,  66  Mo.  App.  1^27. 

acts  committed  by  her,  and  the  de-  Where  a  petition   alleged  that  the 

fendant  alleged  that  the  plaintiff  left  plaintiff's  dwelling  house  and  contents 

her  without  cause,  it  was  held  not  to  covered  by  the  policy  sued  on  were 

be  new  matter,  but  merely  matter  in-  totally  destroyed  by  fire,  the  answer  of 

consistent  with  the  complaint  and  in  the  defendant  was  that  the  plaintiff*s 

effect  a  denial.     Sylvis  v.  Sylvis,  li  loss  was  not  caused  directly  by  fire, 

Colo.  3 to.  but  that  the  house  was  blown  down 

Vo  AfflnnatiTe  Jtatiiioation  or  Befense.  and  caught  fire  from  the   stove.    It 

—  Where  new  facts  amount  only  to  a  was  held  that  the  answer  was  in  legal 

denial  of  the  cause  of  action  alleged  in  effect  a  denial  of  the  allegation  of  the 

the  complaint,  and  not  10  an  affirma-  petition  that  the  destruction  was  caused 

tive  justification  or  defense,  no  reply  by  fire,  and  did  not  amount  to  new 

is  necessarv.     Ferris   v.  Johnson,  27  matter,  and  that  the  replication  should 

Ind.  247;  Webb  v.  Corbin,  78  Ind.  403;  have  been  stricken  out,  since  it  was 

Uhl  V.  Harvey,  78  Ind.  26;  Cooke  v.  **  a  useless  cumberer  of  the  ground." 

Williamson,  11    Ind.  242;    Netcoit  ^.  Farrell  v.  Farmers'  Mat.  F.   Ins.  Co., 

Porter,  19  Kan.  131;  Wilson  v.  Fuller,  66  Mo.  App.  153. 

g  Kan.  177;  Ferguson  v.  Tutt,  6  Kan.  AUegation  of  Fireseat  ladobtednoiB.  ^ 

370;    Reed  v,   Arnold.    10   Kan.    104;  Where  the  complaint  averred  a  sale  of 

Zane  v,  Zane,  5  Kan.  134;  Bradbury  «/.  goods  and  that  the  defendant  "  is  now 

Van  Pelt,  4  Kan.  App.   571:  Pinger  v.  indebted   to  the  plaintiffs'*   therefor. 

Pinger,  40  Minn.  417;  McArdle  v.  Mc-  the  answer  alleged  that  the  sale  was 

Ardle,  12  Minn.  98;  Conway  v.  Elgin,  upon  credit  and  that  the  credit  bad  not 

38  Minn.  469;  Jordan  v.  Buschmeyer.  expired.     It  was  held  that  the  answer 

97  Mo.  94;  Van  Gieson  v.  Van  Gieson,  did  not  contain  new  matter,  the  facts 

12  Barb.  (K.  V.)  520;  Brown  p.  Spear,  only  amounting  to  a  dental  of  the  alle- 

(Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  gation  in  the  complaint  that  the  de- 

146.  fendant  **  is  now  indebted."     Gilbert 

Vorm  of  Statamoitt  in  Answer  Lnmate-  v.  Cram,  (Supm.  Ct.  Spec.  T.)  12  How. 

rial.  —  If  the  facts  stated  in  the  answer  Pr.  (N,  Y.)  455. 
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matter  which   will  be   taken  as  true  unless  Controverted  by  a 
reply.  * 

d.  In  Justices*  Courts.  —  In  some  states  no  reply  is  neces'- 
sary  in  proceedings  before  a  justice  of  the  peace.' 

e.  Pending  Demurrer  to  Answer*  —  Where  a  demurrer  to 
the  answer  remains  undecided,  the  plaintiff  cannot  be  compelled 
to  reply.' 

/  Making  Further  Reply*  —  Where  a  traverse  has  been 
made  of  the  affirmative  averments  of  an  answer  afterwards  with- 
drawn and  then  refiled,  it  is  unnecessary  to  reply  again;*  and 
when,  after  reply,  ah  amended  answer  is  filed  setting  up  the  orig- 
inal defense  and  also  a  new  defense  not  previously  interposed*  the 
plaintiff  may,  if  he  choose,  plead  over  or  stand  on  his  reply.* 

1.  /M</faMa.  ~  Riddle    r.    Parke,    12  Y.)  54;  Conklinv.  Ffeld,(6bunty  Ct.)3t 

Ind.  89;  Cooke  v,  Williamson,  11  Ind.  How.  Pr.  (N.  V.)4S5;  Hodges  v.  Hunt, 

24.2;  Walker  v.  Woollen,  54  Ind.  164.  22   Barb.  (N.  Y.)  tso;  Wilcox  v,  PaU 

Iowa.  —  Bayliss  v,  Murray,  69  Iowa  meter,  2  Hun  (N.  Y.)  ^17;  Bellingham 

290;    Burroughs  v.   McLain«  37  Iowa  Bay,  etc.,  R.  Co.  v.  Strand,  i  Wash. 

189;  Kavalier  V.  Machula,  77  Iowa  121;  133. 

Colby  r.  McOmber,  71  Iowa  469;  Med-  New    Aidgiifllent    Hot   Allowable. -« 

land  V,  Walker,  96  Iowa  175.  The  only  pleadings  in  the  court  of  a 

Kansas^  —  Burrton  v.  Harvey  County  justice  being  the  complaint,  answer, 

Sav.  Bank,  28  Kan.  390.  and  demurrer,  a  new  assignment  can- 

Kentucky, — Demihg  v,  Paynter,  (Ky.  not  be  allowed.     Stewart  v.  Wallis,  30 

1897)  42  S.   W»   Rep.   IU2;    Smith  t.  Barb.  (N.  Y.)  344. 

Louisville,   etc.,   R.   Co.,   95   Ky.    11 ;  In  Washington  when  the  answer  sets 

Wise  r.  Covington,  etc.,  St.  R.  Co.,  91  up  a  set-off  by  way  of  defense  all  other 

Ky*  537;  Blalock  V.  Keys,  13  Ky.   L.  new  matters  in  the  answer  constitute 

Rep.  205;  Crow  z/.  Crow,4Ky.  L.  Rep.  ing  a  defense  are  presumed  to  be  de- 

909;    McCrocklin  v,    Hiatt,   6  Ky.  L.  nied.     Bellingham  Bay,  etc.,  R.  Co.  v, 

^cp.  745;  Ermert  v.  Dietz,  (Ky.  1S98)  Strand,  i  Wash.  133. 

44  S.  W.  Rep.  138;  Roberts  v,  Hinkle,  On  Appeal  fr«ai  Jnitioe.  —  As  no  reply 

(Ky.  1897)  43  S.  W.  Rep.  233.  is  necessary  in  proceedings  before  a 

Missouri, — State  v,  Williams,  48  Mo.  justice  of  the  peace,  on  appeal  ihere- 

sio;  Jordan  z'.  Busrhmeyer,  97  Mo.  94.  from   the   absence  of  a  reply   in   the 

Neoraska. — Peaks  v.  Lord,  42  Neb.  15.  appellate    court    Will   not  entitle   the 

New  York*  —  Van    Gieson     v.    Van  defendant  to  a  judgment  on  the  plead- 

Gieson,  12  Barb.  (N.  Y.)  320.  logs   for  failure   to  reply.     Turner  Vi 

Ohio.  —  Hoffman  v.  Gordon,  15  Ohio  Simpson,  12  Ind.  413;  Blacker  i/.  Dun- 

St.  215;  Corryv.  Campbell,  25  Ohio  St.  bar,  108  Ind.  217. 

134;  Long  V.  Hoban,  7  Ohio  Dec.  (Re-  8.  Seits  v,  Sinel,  62  Ind.  253. 

print)  688;  Dayton  Ins.  Co.  v,   Kelly,  4.  Hendetson  v.  McClain,  (Ky.  1897) 

24  Oh'o  St.  345;  Mehurin  v.  Stone,  37  43  S.  W.  Rep.  700;  Dreilling  v.  Battle 

Ohio  St.  49;    Simmons   v.   Green,  35  Creek  First  Nat.  Bank,  43  Kan.  197. 

Ohio  St.  104.  5.  Stewaft  v.  American  Exch.  Nat. 

Sonih  Carolina.  —  Cave  v.  Anderson^  Bank,  54  Neb.  461,  holding  that  if  the 

50  S.  Car.  293.  plaintiff  elects  to  adopt  the  course  of 

Wisconsin,  —  Smith  v.  Coolbaugh,  21  sanding  on  the  reply  filed,  it  will  not 

Wis.  427.  be  considered  a  reply  to  the  new  facts 

Verified  Answer. —  The  mere  fact  that  set  up  in  the  amended  answer.     See 

an  answer  is    verified  is  immaterial,  also  Cooper  v.    Davis  Sewing   Mach< 

The  verification  will  only  compel  the  Co.,  37  Kan.  231. 

plaintiff  to  prove  what  otherwise  would  Where  an  Ofiginal  Reply  Is  Refiled 

be    admitted.       Burrlon     v,     Harvey  subsequent  to  the  filing  of  an  amended 

County  Sav.  Bank,  28  Kan.  390.  answer,  it  is  sufficient  to  put  in  issue 

8.  Turner  v.  Simpson,  12  Ind.  413;  the  averments  of  new  matter  contained 

Kuhn  V.  American  Automatic  Knife,  therein.      Crosby    zr.    Bastedo,    (Neb. 

«tc.,  Co.,  (C.  PI.  Gen.  T.)  9  Misc.  (N.  1898)  77  N.  W.  Rep.  365. 
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Coda  BapUot.        REPLICA  TIONS  AND  REPLIES.  Vmmdtf. 

g.  Criminal  Practice.  —  It  seems  that  in  some  cases  replies 
on  the  merits  may  be  made  after  the  overruling  of  demurrers  to 
pleas.  * 

k.  Absence  of  Reply  —  (i)  In  General,  —  Where  a  reply  is 
necessary  by  reason  of  new  matter  in  the  answer,  it  is  a  general 
rule  that  all  of  its  material  allegations  '  which  are  not  contro- 
verted must,  for  the  purposes  of  the  action,  be  taken  as  true.* 
No  evidence  will  be  requisite  to  establish  it,  and  none  admitted 
to  contradict  it.* 

Praotioo  in  Court  of  AivpeaL  —  Where  Indiana, — Adams  v.  Tuley,   i  Ind. 

two  replications  appear  of  record   as  App.  490;  Bird  v.  Lanius,  7  Ind.  615. 

being  on  file  at  the  trial  of  a,  cause,  an  Iowa,  —  Cassidy  v.  Caton,  47  Iowa  22. 

appellate  court  will  look  upon  the  one  Kansas.  —  Babcock  v.  Farmers',  etc., 

as  an  amendment  to  the  other.     Lee  v.  Bank,  4.6  Kan.  548. 

Keister,  II  It>wa  480.  Kentucky,  —  Brown  v.   Ready,  (Ky, 

1.  State    V.    Barrett,    54    Ind.    434;  1893)  20  S.  W.  Rep.  1036;    Skinner  v, 
QXzxn  V.  State,  42  Ind.  420;    People  v.  Myers,  (Ky.  1897)  40  S.  W.  Rep.  919. 
O'Neill,     107    Mich.    556;     Barton    v,  Minnesota.  —  West  v.  Hennessey,  58 
State,  12  Neb.  260.  Minn.  133. 

2.  What  Is  Material  Allegation.  —  As  Missouri,  —  Mueller  v.  Putnam  F. 
to   what  is  a  material  allegation,  see  Ins.  Co.,  45  Mo.  84. 

the  codes  of  the  various  states.  Montana.  —  Anderson  v,  Perkins,  10 

8.  See  the  various  codes.  Mont.    154;     McMillan     v.    Carter,    6 

Action  on  Foreign  Judgment. —  Where  Mont.  215. 

the   answer   averred   facts    disclosing  Nebraska.  —  National  Lumber  Co.  9. 

a    want    of   jurisdiction    in   the  court  Ashby,  41  Neb.  292;  Scofield  v.  Clark, 

rendering   the   judgment  against  the  48  Neb.  711;    Hamilton  L.  &  T.  Co.  v. 

defendant    upon     which    action    was  Gordon,  32  Neb.  663;  Van  Etten  9.  Kos- 

brought,  it  was  held  that  reply  should  ters,  48  Neb.  152;  Dillon  v.  Russell,  5 

be  made  or  the  averments  would  stand  Neb.   484;    Steele  v.   Russell,   5    Neb. 

admitted.     Davis  z/.  Grinnell  First  Nat.  215;  Williams  v.  Evans,  6  Neb.  216; 

Bank,  (Neb.  1899)  77  N.  W.  Rep.  775.  Payne  v.  Briggs,  8  Neb.  75;    Davis  v. 

OljeotioninAppellateConrt.  —  A  claim  Grinnell  First  Nat.  Bank,  (Neb.   1899) 

that  certain  allegations  of  the  answer  77  N.  W.  Rep.  775;  Consul  v.  Sheldon, 

are  admitted  by  a  failure  to  deny  them  35   Neb.   247;    Culbertson    Irrigating, 

in  the  reply  cannot  be  made  for  the  etc.,  Co.  v.  Cox,  52  Neb.  684;  Stewart 

first  time  in  an  appellate  court.     Stock-  v.  American  Exch.  Nat.  Bank,  54  Neb. 

ton  Combined   Harvester,  etc..  Works  461;  Equitable  Trust  Co.  v.  O'Brien,  54 

V.  Glens  Falls  Ins.  Co.,  121  Cal.  167.  Neb.  735;  Burnet  v.  Cavanagh,  56  Neb. 

Written  Instnunents.  —  In   California  190. 

the  genuineness  and  due  execution  of  New  York,  —  Birch  v.  Hall,  (Supm. 

a  written  instrument  recited  in  the  an-  Ct.  Gen.  T.)  3  N.  Y.  Supp.  747;  Kiddle 

swer  are  taken  as  admitted,  unless  the  v.  Degroot.  (Supm.  Ct.  Spec.  T.)  Code 

plaintiff  expressly  denies  them  under  Rep.    N.    S.   (N.    Y.)    202;     Royce    v. 

oath.     Clark  v.  Child,  66  Cal.  87.  Brown,  (Supm.  Ct.   Spec.  T.)  3  How. 

Denial  of  Partnership.  —  In   Texas  it  Pr.    (N.    Y.)  391;    jewett    v.    Jewett, 

has  been  held  that  where  an  answer  (Supm.  Ct.  Gen.  T.)  6  How.  Pr.  (N,  Y.) 

alleges  the  existence  of  a  partnership,  185:  McNamara  v.  Biteley,  (Supm.  Ct.) 

the  plaintiff  must  deny  such  allegation  4   How.    Pr.  (N.    Y.)  44;    Stoddard  v. 

under  oath  or  it  will  be  taken  as  ad-  Onondaga  Annual  Conference,  12  Barb, 

mitted.     Reed  ik  Brewer,  90  Tex.  144;  (N.  Y.)  573. 

Gill   V.    First   Naf.    Bank,   (Tex.    Civ.  Ohio.  —  Maxwell  z/.  Griftner,  11  Ohio 

App.  1898)475.  W.  Rep.  751,  in  which  Cir.    Ct.    210,    5   Ohio   Cir.    Dec.  323; 

latter  case  the  court  overruled  VfB.m^go  Fcwster  v.  Goddard,  25  Ohio  St.  276. 

First  Nat.  Bank  7/.  Oliver,  16  Tex.  Civ.  Oregon.  —  Minard  v.  McBee,  29  Ore- 

App.  428.  gon  225;    Benicia  Agricultural  Works 

4.  Colorado.  —  Briggs     v.     Bruce,    9  z/.  Creighton,  21  Oregon  495;  Larsen  ». 

Colo.    282;    Denver   Circle    R.    Co.    v,  Oregon   R.,  etc.,  Co.,    19  Oregon  240; 

Nestor,  10  Colo.  403.  Grafton  v.  Sell  wood,   24  Oregon   118; 
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Ood«  B0pUif.       REPLICA  TIONS  AND  REPLIES.  HaoMitj. 

(2)  Omission  to  File  Reply  in  Time.  —  Where  the  time  within 
which  it  is  necessary  to  file  a  reply  is  fixed  by  statute  or  rule  of 
court,  and  a  reply  is  not  so  filed,  the  granting  of  permission  to 
reply  out  of  time  or  even  at  the  trial  rests  largely  in  the  legal  dis- 
cretion of  the  trial  court, ^  but  if  it  appears  to  be  necessary  a 
reply  may  be  filed  nunc  pro  tunc  in  aid  of  the  verdict,*  and  an 
appellate  court  will  not  interfere  with  a  ruling  in  that  regard 
unless  there  has  been  an  abuse  of  discretion.' 

Cogswell   V,   Wilson,  11   Oregon  381;  omission  to  file  in   proper  time   was 

Fisher  v,  Kelly,  30  Oregon  i.  owing  to  mistake  of  counsel  for  which 

Washington,  —  Johnson  v.  Maxwell,  the  plaintiff  could  not  be  held  respon- 

2  Wash.  482.  sible,  and  the  giving  leave  to  file,  after 

Wyoming,  —  Kearney   Stone    Works  trial  had  been  commenced  before  a  ref- 

V.  McFherson,  5  Wyo.  178.  eree,  would  not  cause  great  injustice 

Denial  of  Spedsl  Katter.  —  In  Texas  to  the  defendant,  leave  was  given  to 

no  replication  is  required  as  a  basis  for  file    a  reply   upon   terms.     Pardee  v. 

evidence  in  rebuttal  of  a  special  plea  Foote,  (Supm.  Ct.  Spec.  T.)  9  Abb.  Pr. 

setting  up  failure  of  a  consideration  of  N.  S.  (N,  Y.)  77. 

a  note  sued  on,  under  a  statute  provid-        Ladhat  in  Tendaring  Seply.  —  Where 

\vi%  thai  it  is  unnecessary  to  deny  any  the  plaintiff  did  not  file  a  reply  until 

special    matter    of    defense    pleaded,  several  terms  later  than  he  should,  and 

(a^an  v,  McWhirter,  71  Tex.  567.  then  accompanied  it  with  an  affidavit 

Beplieations  to  KewKatter.  —  Where  that  sickness  had  prevented  him  from 
a  replication  to  new  matter  set  up  in  attending  court  and  that  he  could  not 
the  plea  was  required  by  statute,  it  was  obtain  an  attorney,  the  reply  was  ex- 
held  in  an  action  on  a  promissory  note  eluded  and  the  action  dismissed.  It 
that  a  plea  of  payment  was  not  new  was  held  that  since  it  was  uncertain 
matter  that  required  a  replication  and  whether  a  reply  was  necessary,  and  it 
was  not  admitted  by  a  failure  to  reply,  appeared  that  neither  party  was  ready 
Frisch  v.  Caler,  21  Cal.  71.  tosuomit  the  case,  the  judgment  would 

Absenoo  of  Seply  in  Avoidanoe.  —  The  be  reversed  notwithstanding  the  plain- 
Code  of  Iowa  provides  that  **  where  tiff's  laches  and  the  probable  insuf- 
some  matter  is  alleged  in  the  answer  ficiency  of  his  excuse.  Stuart  v. 
to  TBhich  the  plaintiff  claims  to  have  a  Stamper,  (Ky.  1892)  18  S.  W.  Rep.  13. 
defense  by  reason  of  the  existence  of  Indnlgenoe  to  Defendant  Preelndisg  Hli 
some  fact  which  avoids  the  matter  al-  Objeotion  to  Aboenoe  of  Beply«  —  Where, 
leged  in  the  answer,"  a  reply  so  alieg-  by  leave  of  the  court,  a  defendant  filed 
ing  must  be  filed.  Code  1873,  §  2665;  his  answer  after  the  statutory  time  had 
Code  1897,  g  3576.  Under  this  statute,  elapsed,  on  the  day  of  trial,  and  no 
evidence  tending  to  show  a  waiver  of  order  for  a  reply  had  been  made,  it 
the  conditions  of  a  policy  of  insurance  was  held  that  he  could  not  raise  any 
is  not  admissible  in  the  absence  of  a  objection  on  the  ground  of  absence  of 
reply.  Zinck  v.  Phoenix  Ins.  Co.,  60  a  reply.  Hartford  F.  Ins.  Co.  v. 
Iowa  266.  Corey,  53  Neb.  209. 

The  admission  of  testimony  contra-        2.  Foley  v.  Alkire,  52  Mo.  317;  Tur- 

dicting  affirmative  matter  not  replied  ner  v.  Butler,   126  Mo.  131;   Rhine  v. 

to    when    it  should   be   is    improper.  Montgomery,    50    Mo.    566;    Hale    v, 

Johnson  v.  Maxwell,  2  Wash.  482.  Skinner,  33  Mo.  452;  Cole  v.  Chicago, 

,     1.  McMillan  v,  Badley,  112   N.  Car.  etc.,  R.  Co.,  47  Mo.  App.  624;  Blondeau 

578:  Hartford  F.  Ins.  Co.  v.  Corey.  53  v.  Sheridan,  81  Mo.  545;  Sheehan,  etc.. 

Neb.  209;    Taylor  r.   Hosick,  13   Kan.  Transp.  Co.  v.  Sims,  36  Mo.  App.  224. 
518.    See  also  article  TiMR  TO  Plead.        Prooaedingt     Before      Beferee.  —  The 

Double  Time  to  Beply.  —  It  has  been  same    rules    apply    with    equal   force 

held  in  New  York  that  where  the  de-  where   the   issues   of   fact  have   been 

fendant  serves  his  answer  by  mail,  the  tried  by  a  referee.     Turner  v.  Butler, 

plaintiff  has  double  the  time  to  reply  126  Mo.  131. 

allowed  in  cases  of  personal  service  of        8.  Whitney  v,  Preston,  29  Neb.  243; 

the  answer.     Washburn  v.  Herrick,  4  Storz  v.  Finklestein,  48  Neb.  27. 
How.  Pr.  (N.  Y.)  15.  Queition  of  Abvie  of  Disoretion.  —  In 

Delay  Due  to  Mistake.  —  Where  the  Grant  v.    Pendery,    15    Kan.   236,  the 
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ii)  Judg^neni  for  Failure  to  Reply, — In  itiany  staUs  the 
defendant  may^  upon  the  plaintiff's  failure  to  file  a  nece&sai-y 
reply,  niove  on  notice  ^  for  sUch  judgment  on  thb, pleadings  as  he 
is  entitled  to,*  or  in  some  states  he  Will  be  entitled  to  a  judgment 
of  nonsuit,*  or  to  have  a  verdict  directed  for  Him.* 

*  « 

court,  refusing  to  reverse  a  ruling  of  of  motion.     Brown  v.  Spear,  (Suptn. 

ihe  tdal  court  oh  thfe  admission  at  ilie  Ct.   St)ec.  T.)  5   How.  I*r.  (N.  Y.)  146, 

trial  of  a  reply,  said:    **  The  t»lftintiff  See    also    f^eiierally  article   Motions, 

was  apparently  guilty  of  gross  laches  vol.  14,  p.  70. 

in  not  filing  bis  reply  sooner.     He  had  Bapiy   Knit   fie   HMtsary.^  Before 

then  b6en  for  more  than  four  hionths  such  a  motion  will  te  grantied  it  miisi 

in  default  for  Want  of  a  reply;  and  he  clearly  appear  that  the  matter  set  up 

did  not  even  then  ask  to  Ate  his  reply  requires  a  reply.    McAllister  r.  Welkeri 

until  after  the  jury  had  been  Imoatieled  39  Minn.  535. 

and  sworn  to  try  the  cause.     And  the  Motion  Withotit  Votieb.  —  Where  \h.% 

court  then  allowed  him  to  file  the  reply  motion  is  made  without  notice  10  the 

i^ithdut  the  slightest  showing  of  dili-  adverse  party,  the  court  Should  refuse 

^ence,  Without  the  slif^htest  showihg  to  hear  it  until  due  notice  has  been 

that  his  reply  was  true  or  that  the  de-  given.     Watkinds  t>.  Southern  Pac.  R. 

fense  which  thfe  reply  put  in  issUe  was  Co.,  38  Fed.  Rep.  7 it. 

not    tf'ufe,   and    without  the    slightest  2.  Kern   v.   Saul,    14  Ind.  App.  J2; 

terms  of  ahy  kind  whatever  being  im-  Wells  r.  Dickey,  15  Ind.  361;  Craig  v. 

posed  upon  hini.     Some  terms  ought  Cook,    38    Minn.    232;     Smith    v.   St. 

evidently  to  have  been  imposed  upon  Joseph,  45  Mo.  449;    Hfenslee  v.  Can- 

him    as    a  condition   upon    whlt:h   he  nefax,  49  Mo.  295;  Bowles  t.  Doble,  it 

might  file  the  reply  —  a  verification  by  Oregon  474;    Grafton  v.  Sellwood.  24 

affidavit  of  the  truth  of  the  reply,   a  Oregdn  tt8. 

postponement  of  the  trial,  a  continu.  allegations  CbnitmotiYely  Admittod. — 

ante  of  iht  case,  or  a  payment  of  the  Where  the  plaintifi*s  acceptance  of  a 

tosts  of    the    term    or    some   portion  loan,  on  conditions  6et  out  in  the  an- 

thereof.     But  still  we  cannot  say  that  swer,  was  neither  denied  nor  answered; 

the  court  below  so  abu<;ed  its  discretiori  but  constructively  admitted  to  be  true, 

that  we  must  reverse  the  judgment  on  it  was  held  error  to  deny  a  motion  for 

that  account."  Judgment.     Hamilton  L.  &  T.  Co.  r. 

Iteason  for  Dela^  ]lot  Apparbat  of  Bee*  Gordon,  32  Neb.  663,  the  court  saying: 

brd.  —  Whete  a  reply  was  filed  at  the  **  It  is  an  acknowledged  rule  of  plead- 

appeat-ance  term,  bdt  sifter  a  jury  had  Ing  that  if  an  affirrtiativfe  plea  be  not 

been  sWorn  and  the  case  opened  by  the  controverted  by  a  counterpleading,  the 

blaititlff,  an  appellate  c:>uri  refused  to  action   will   be   dismissed  on   motion, 

hold  that  the  trial  court  '*  Was  guilty  with     judgment    for     the    affirmative 

of  at  use  of  discrfetion  in  allowing  th6  party.** 

hsplf  to  be  filfed,  although  rio  reason  Becli&ing  to   Beply  to  Oiio  ftsfflcient 

appears  of  record  fot  the  delay  in  filing  Paragrapli  of  an  answer  will  authorize 

the  same."     Hall  v,  Cornett,  (Ky.  1897)  the  entry  of  a  judgment  for  the  defend^ 

43  S.  W.  Rep.  706.  ant,  although  other  paragraphs  of  the 

Error  Wldfed  by  Oodsonting  tb  Jndg-  answer    are    Insufficient.      Adams    v, 

ment.  —  If  thfcre  was  error  in  permit-  Tiiley,  i  Ind.  App.  490. 

ting  a  reply  to  be  hied  one  day  after  It  Appeal  —  Ibriir  Hot  Apparent  of  Baterd. 

was  due,  the  facts  that  the  defendant  — Where  ho  statute  prescribe*  the  time 

afterwards   consented  to  a  judgment,  within  which  a  reply  should  be  filed,, 

which  was  not  entered,  and  that  the  and  a  rule  of  the  trial  eourt  is  relied 

reply  stood   unchallenged   for    nearly  on,  a  denial  of  a  motion  for  judgment 

three   years,  waive   any   abuse  of  the  will  not  be  considered  on  appeal  unless 

court'6  discretion  in  permitting  it  to  re-  the  rule  appears  Of  record.     Waite  r. 

main  on  file.     Burlingame  v.  Kansas  Wingate,  4  Wash.  324. 

Vallej^  Nat   Bank,  17  Kan.  407.  8.  Alltnspach   v.    Wagner,   9    Colo. 

1.  Seqnlsiteo  of  Motion.  —  The  motion  127,  holding   that  on  a   good  defense 

should  show  ihe  necessity  of  a  reply  not  traversed   a  judgment  of  nonsuit 

and   be   accompanied   with   the    sum-  may  be  entered, 

tnons,  complaint,  iin^wer,   and  notice  4.  Cordner  v.  Roberts,  58  Mo.  Ap|^. 
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Pivper  Time  u  Move.  —  The  proper  course  is  to  ask  for  judgment 
for  want  of  a  reply  before  the  trial,*  or  to  ask  at  the  trial  that 

the  allegations  of  the  answer  be  taken  as  true.*  Where  the  fail- 
ure to  reply  is  the  result  of  accident  or  mistake,  the  judgment 
should  be  set  aside  on  reasonable  terms  if  application  is  made 
during  the  term.' 

(4)  Waiver  of  Reply,  —  If  the  defendant  voluntarily  goes  to 
trial  without  a  reply  when  he  is  not  bound  to  do  so,  he  thereby  * 

440,  holding  that  ahhoagh  no  evidence  Ringle  r.  Bicknell,  32  lod.  369;  Saih- 

be  introduced  by  the  defendant  it  is  erland  v.  Venard,  32  Ind.  483;  Healy 

proper  to  direct  a  verdict  for  him  when  r.    Kern,    15    Ind.   391;    Knowlton    v, 

it  appears  that  the  answ^er  requires  a  Mardock,  17  Ind.  487;  Bender  v.  State, 

reply.     See  also  Norton  r.  Norton»(Ky.  26  Ind.  285;    Gamer  v.  Board,  27  Ind. 

i8c4)  25  S.  W.  Rep.  750.  323;  McAllister  v.  Howell,  42  Ind.  16; 

f  fldlnre  to  Reply  to  a  Bad  Angwer  does  Irvinson  v.   Van   Riper,   34   Ind.   148; 

not  entitle  the  defendant  to  judgment.  Walker  v.  Woollen,  54  Ind.  164;    Car- 

Debord  v.  La  Hue,  26  Ind.  212.  riger  v.  Sicks,  73  Ind.  76;    Harrison, 

1.  Ringle  v,  Bicknell,  32  Ind.  369.  etc.,  Tarnpike  Co.  v.  Roberts,  33  Ind. 

2.  Howell   V,  Reynolds  County,   51  246. 

Mo.  154;  St.  Joseph  F.  &  M.  Ins.  Co.  Kansas.  —  Hopkins    v.    Cothan,  ^  17 

V.  Harlan,  72  Mo.  202;    Heath  r.  Cos-  Kan.    173;     Cooper   v.    Da?is  Sewing^ 

lin,  80  Mo.  318.  Mach.  Co.,   37   Kan.   231;    Kepley  v. 

Motion     Hon     Obstaato    Yoredioto, —  Carter,  49  Kan.  72:    Nooner  v.  Short, 

Where  material  matter   is   left    unde-  20  Kan.  624. 

nied,  the  right  of  the  defendant  to  a  Missottri.  —  Smith  v.  St.  Joseph,  45 

judgment  cannot  be  affected  by  a  fail-  Mo.  449;  Henslee  v,  Cannefax,  49  Mo. 

nre  to  make  the  motion  until  after  ver-  295;    Howell  v.  Reynolds  County,  51 

diet.     Benicia  Agricultural    Works  v.  Mo,  154;    Sl  Joseph  F.  &  M.  Ins.  Co. 

Creighton,  21  Oregon  495;  Martindale  r.  Harlan,  72  Mo.  202;  Young  v.  Glas- 

V,  Price,  14  Ind.  115;    Henly  v.  Kern,  cock,  79  Mo.  580;    Heath  v.  Goslin,  80 

15  Ind.  391;  Davis  v,  Engler,  18  Ind.  Mo.  318;    Campbell  v.  Seeley,  43  Mo. 

312.  App.  23. 

Contra,  —  Where  a  trial  is  had  as  if  Ohio,  —  Hudscn  v.   Voight,  15  Ohio 
the  facts  were  controverted,  a  motion  Cir.  Ct.  391,  9  Ohio  Cir.  Dec.  35. 
for  judgment    on    the    pleadings    for  Oregon,  —  Minard  v.  McBee,  29  Ore- 
want  of  a  reply  is  properly  overruled,  gon  225. 

France  v,  Nirdlinger,  41  Ohio  St.  298;  Washington, -^'^xizYiXt,  v.  Carpenter, 

Lovell  V.  Wentworth,  39  Ohio  St.  614.  2  Wash.  512. 

8.  Ennis  v.  Hogan,  47  Mo.  513,  hold-  Objection  to  Evidenoe  on  Trial.  —  When 

ing   that   where  a   motion   to   set  the  the  defendant  objects  on   the   trial  to 

judgment  aside  is  not  made  for  several  the  Introduction  of  evidence   because 

terms  after  the  judgment  is  rendered,  there  is  no  reply,  and  asks  for  a  judg- 

it  comes  too  late.  ment  in  his  favor  on  the  pleadings,  but 

Inability  of  Attorney  to  File  Reply.  —  the   court  rules  against  him  and  the 

Where  a  meritorious  cause  of  action  trial   is   proceeded   with,    there   is   no 

was  stated  in  the  petition,  but  no  reply  waiver  of  the  reply.     Higby  v,  Ayres, 

was  put  in,  owing  to  the  dangerous  14  Kan.  331. 

sickness  of  the  wife  of  the  p?ainiiff's  Failure  to  Olject  to  Evidence.  ~- The 

attorney,  it  was  held  that  a  trial  court  admission  of  testimony  contradicting 

properly  vacated  a  judgment  for  the  new  matter,  in  an  answer  that  required 

defendant.     Scott   v.   Smith,   133   Mo.  a  reply,  without  objection  by  the  de- 

618.  fendant,  is  not  conclusive  evidence  of 

4.  California,  —  Crowley  v.  City  R.  the  defendant's  waiver  of  his  right  to  a 

Co.,  60  Cal.  628.  reply.     Walrod  v.  Bennett,  6  Barb.  (N. 

Colorado,  —  Quimby  v,  Boyd,  8  Colo.  Y.)  144. 

194;  Jerome  v.  Bohm,  21  Colo.  322.  Error  in  Vnno  pro  Tunc  Order.  —  Where 

Indiana,  —  Martindale    v.    Price,    14  no  reply  appeared  of  record,  although 

Ind.  115;  Preston  v.  Sandford,  21  Ind.  the    parties    agreed   that   the    answer 

156;    Shirts    V,    Irons,    28    Ind.    458;  should  be  traversed  of  record,  an  ap- 
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waives  a  reply  and  is  regarded  as  consenting  to  go  to  the  proof 
of  the  answer  as  if  it  were  denied ;  and  where  a  case  is  tried  as  if 
a  replication  had  been  filed  and  the  evidence  closed,  it  is  error  to 
instruct  the  jury  that  the  allegations  of  new  matter  contained  in 
the  answer  must  be  taken  as  true  for  want  of  a  replication.^ 

WaiY«r  Prwnimad  by  AppelUte  Ck>iin.  —  Though  a  reply  is  necessary 
and  none  is  made,  yet,  if  the  cause  be  tried  as  though  there  were 
a  proper  reply  on  file,  no  advantage  can  be  taken  of  its  absence 
in  an  appellate  court.* 

3.  Eeply  and  Demurrer  to  Same  Answer.  —  It  seems  that  in  some 
cases  there  may  be  a  demurrer  and  a  reply  at  the  same  time.' 

4.  Snflioiency  and  Defects — a.  In  General  —  ProYiiioiii  of  CodM. 
—  In  most  of  the  codes  general  provisions  are  to  be  found  as  to 
the  manner  in  which  the  reply  must  be  made.  As  a  rule  the 
plaintifT  may  deny  generally  or  specifically  the  allegations  of  the 
answer  which  he  wishes  to  controvert ;  and  by  most  of  the  codes 
he  is  permitted  to  allege  concisely  and  in  ordinary  language  and 
without  repetition  new  matter  not  inconsistent  with  the  petition 
constituting  a  defense  to  new  matter  set  out  in  the  answer.* 

Baplj  Mutt  Bwpond  to  Angwer.  —  The  reply,  to  be  sufficient  in  law, 
must  respond  to  the  entire  answer  or  such  portions  thereof  as  it 
professes  to  be  addressed  to.^     But  a  reply  which  fully  meets 

pellate  court  held  that  the  trial  court  question  as  to  the  sufficiency  of  the 

could   not  supply   the  omission  by  a  pleading^  had  been  raised  and  that  a 

ffM/f^/r^ /M/ir  order,  and  refused  to  sus-  rij^ht    to    a  reply   had  been    waived, 

tain    a    judgment    for    the    plaintifif.  Louisville,   etc.,  R.   Co.  v,  Copas,  95 

Skinner  v,  Myers,  (Ky.  1897)  40  S.  W.  Ky.  460. 

Rep.  919.  In  Kebraska  it  has  been  held  that 

1.  Henslee  v,  Cannefax,  49  Mo.  295;  where  the  case  is  submitted  on  the 
Meader  v,  Malcolm,  78  Mo.  550;  Rob-  pleadings  the  rule  cannot  be  applied, 
inson  Reduction  Co.  r.  Johnson,  10  Western  Horse,  etc.,  Ins.  Co.  v.  Timm, 
Colo.  App.  135.  23  Neb.  526. 

2,  WiLson  v.  Fuller,  9  Kan.  177;  8.  Latimer  t'.  Sullivan,  30  S.  Car.  11 1. 
Bent  V.  Philbrick,  16  Kan.  190;  Holden  ])«feiiSM  Hot  Separately  Stated. — 
V,  Clark  16  Kan.  346;  Kansas  Pac.  R.  Where  the  answer  contains  distinct 
Co.  V.  Taylor,  17  Kan.  566;  Hopkins  grounds  of  defense,  stated  in  form  as 
V,  Cothran,  17  Kan.  173;  Netcott  v.  one,  there  may  be  a  demurrer  to  one 
Porter,  19  Kan.  131;  Russell  v.  Smith,  defense  and  a  reply  to  the  other.  Bass 
14  Kan.  366;  Walker  v.  Armstrong,  2  v,  Upton,  i  Minn.  408. 

Kan.  198;  Bashor  v.  Nordyke,  25  Kan.  Tnsiiiting  on  the  Demnirer,  however, 
222;  Thompson  v.  Brownlie,  (Ky.  1898)  will  amount  to  a  withdrawal  of  the 
45  S.  W.  Rep  871;  Heath  v,  Goslin,  80  reply  as  to  the  defense  to  which  the  dp- 
Mo.  310;  Thompson  r,  Wooldridge,  102  murrer  is  interposed.  Henley  v,  Hen- 
Mo.  505;  Woodward  v.  Sloan,  27  Ohio  ley,  93  Mo.  95. 

St.   592;   Vaughan  r.   Howe,  20  Wis.  4.  See    the    codes    of    the    various 

497.  states. 

Motion  Hot  Shown  by  Bill  of  Ezoep-  5.  Wilson  v.  Madison,  etc.,  R.  Co., 
tione.  —  Where  there  was  affirmative  18  Ind.  226;  Bottles  s^.  Miller,  112  Ind. 
matter  requiring  a  reply,  which  was  584;  Kernodle  z^.  Caldwell,  46  Ind.  153; 
not  filed,  and  the  defendant  was  Fordice  v.  Scribner,  108  Ind.  85; 
thereby  entitled  to  judgment  on  the  American  Ins.  Co.  v.  Leonard,  80  Ind. 
pleadings,  it  was  held  on  appeal  that,  272;  Kinsey  v.  State,  98  Ind.  351;  Col- 
as the  bill  of  exceptions  failed  to  show  Her  v,  Cunningham,  2  Ind.  App.  254: 
a  motion  for  judgment  on  that  ground.  Silvers  v.  Canary,  109  Ind.  267;  Gerard 
the    court    could   not  assume    that  a  v.  Jones,  78  Ind.  378;  Pouder  r.  Tat^, 
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and  replies  to  all  material  facts  stated  in  the  answer,  is  not 
vitiated  by  a  mere  omission  to  notice  a  preliminary  statement  in 
the  answer  which  is  incontrovertible.* 

b.  Repetition  of  Allegations  of  Complaint.  —  Allega- 
tions of  the  reply  which  are  mere  repetitions  of  the  averments  of 
the  complaint  or  petition  are  improper  and  may  be  stricken  out.* 

c.  Reference  to  Extraneous  Matter.  —  The  reply  should 
not  refer  to  documents  that  are  not  a  part  of  the  record.' 

76   Ind.  I;    Davis  v,   Davis,   119  Ind.  motion  therefor,  notwithstanding  a  ver- 

511;  Cooper  V.  Smith,  119  Ind.  313.  diet  for  the  plaintiff.     Wyatt  v.  Hen- 

Where  »  Beplj  Aaittmas  to  Be  in  AVoid-  derson,  31  Oregon  48. 

anee  of  the  entire  answer  and  obviously  Eyen  When  a  Beply  Is  Sworn  To,  its 

is  not  a  defense  to  part  of  the  answer,  contents  must  be  sufficient  to  raise  an 

it  is  open  to  a  demurrer.     Musselman  issue    of     fact,    and    the    allegations 

V.  Cravens,  47  Ind.  i.  therein  and  denials  of  matters  that  the 

Reply  to  BpiMiflo  Ayerments  of  Answer,  plaintiff  desires  to  put  in  issue  should 

—  A  reply  limiting  its  extent  to  specific  be  made  with  distinctness  and  preci- 

averments    of    the    answer    is    good,  sion   and   without   evasion;  otherwise 

Thus,  wh^re   the   answer  set   up  that  the  requirement  of  a  replication  will 

the  consideration   of  a  note  had  par-  be  of  but  little   utility.     Landers    v. 

tially  failed  by  reason  of  the  nondeliv-  Bolton,  26  Cal.  393. 

ery    of    certain    apparatus    to    secure  Ambiguity  of  Reply.  —  Judgment  for 

payment  for  which  the  note  was  given,  the   plaintiff  will  be   upheld  where  a 

a  reply  in  avoidance  which  concluded  cause  of  action  is  stated  in  the  com- 

with   a   statement   that   as   to  certain  plaint  and  the  affirmations  of  the  an- 

items  "  the  said  defendants  ought  not  swer  are  distinctly  denied  by  the  reply, 

to  sustain    their    answer "    was  held  notwithstanding  some   of  the  latter's 

good.     Numbers   v.    Bowser,   29   Ind.  allegations  are  ambiguous.     Boscovitz 

491.  V.  Cooper,  20  Mont.  197. 

Uneertainty  of  Beply  as  Applying  to  1.  Kinsey  v.  State,  98  Ind.  351. 

Seyeral  Faragrapbs.  —  Where  the  reply  2.  West  v.  West,  144  Mo.  119;  Hall 

was  headed  by  a  preliminary  or  intro-  v.  Harris,  61  Iowa  500. 

ductory  statement  designating  it  as  a  Reply  Must  Allege   Kew    Paets.  —  A 

reply   to   the   second  and  third   para-  reply  which  does  not  contain  any  facts 

graphs  of  the  answer,  after  which  fol-  that  do  not  appear  in  the  complaint 

lowed  two  separate  paragraphs  prop-  and  answer  is  bad.     Croome  r.  Craig, 

erly    numbered,    the    first    a    general  53  Hun  (N.  Y.)  350. 

denial,  and  the  second  pleading  pay-  Motion  to  Strike  Ont.  —  A  reply  which 

ment  of  the  iiems  pleaded  as  a  set-off  is  in  effect  merely  a  reiteration  of  the 

in  the  third  paragraph  of  the  answer,  allegations  of   ihe   petition  should  be 

it  was  held  that  the  reply  was  intended  stricken  from  the  files;    but  where  no 

to  apply  to  the  third  paragraph  of  the  new  issue  is  raised  by  it,  the  defendant 

answer  only.     Hill   v.  Hill,   121    Ind.  will  not  be  prejudiced  by  the  refusal 

256  of  the  court  to  stiike  it  out.     Bayliss 

AdmiMions  of  Reply  Contradicting  Alio-  v.  Murray,  69  Iowa  290. 

gations  of  Cromplaint.  —  The  right  of  a  ElTeet    on    Proof.  —  The    elimination 

plaintiff  to   the   relief    for    which    he  from  the  reply  of  matter  which  is  only 

prays  must  be  measured  by  the  allega-  a   repetition  of  the  averments  of  the 

tions  of  his  complaint,  and  not  by  what  petition    will   in   no  way   restrict    the 

he  may  aver  in  his  reply,  and  if  the  plaintiff  from  proving  the  facts  stated 

admissions  of  the  latter  so  contradict  in  the  petition.     West  v.  West,  144  Mo. 

the  allegations  of  the  former  as  to  de-  119. 

feat  the  right  of  action,  the  remedy  is  8.  Piatt  v.  Brickley,  119  Ind.  333. 

by  motion  for  judgment  on  the  plead-  Referenoe  to  Interrogatories.  —  Where 

ings,  and  where  the  allegations  in  an  the  reply  commenced:     *'  For  the  sake 

answer   which   constitute  a    complete  of  brevity  in  the  reply  the  plaintiff  has 

defense  to  the  plaintiff's  cause  of  action  herein    referred   to   his  answer  to  the 

are  not  denied  by  a  reply,  judgment  interrogatories  administered  to  him  in 

will  be  rendered  for  the  defendant  upon  this  action  by  the  defendants,"  and  in 
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d.  Alleging  ani>  Denying  Legal  Conclusions. — There 
need  be  no  denial  of  a  legal  conclusion  alleged  in  the  answer,  and 
a  failure  to  make  such  a  denial  will  not  have  the  effect  of  admit- 
ting that  the  conclusion  drawn  is  correct,*  Where  the  reply 
alleges  merely  the  conclusions  of  the  pleader  it  raises  no  issue 
and  may  be  stricken  out  on  motion.* 

e.  Alleging  Matters  of  Evidence.  —  Mere  evidence  and 
argument  are  improper  in  the  reply;  nor  ought  the  pleader  to 
sum  up  his  case  or  a  particular  part  of  it  and  say  what  the  result 
is»  and  what  conclusion  ought  to  be  drawn,  and  what  he  is  entitled 
to  thereupon.  Allegations  of  this  character  are  liable  to  be 
struck  out  on  motion.^ 

subsequent   parts   frequently   referred  ant's  conclusion  of  law,  but  k  is  the 

to  and  relied  on  facts  stated  in  the  an-  denial  of  the  fact  that  there  was  any 

swer,  but  not  averred  in  the  reply,  it  agreement  such  as  the  defendant  has 

was  considered  a  fatal  defect,  because  alleged.     To  say   that  a  certain  sum 

the   reply  should  in  itself  contain  all  was  accepted  is  stating  a  fact,  and  to 

that  can  be  called  pleading.     William-  deny  it  is  to  deny  a  fact.'*     P'Riley  v. 

son  V.  London,  etc.,  R.  Co  ,  12  Ch.  D.  Wilson,  4  Oregon  96. 

7S7.  8.  Tennis  v.  Barnes,  11  Colo.  App. 

Answer  Cannot  B«  Laokei  aa  as  Part  of  196. 

Baply.  ^  Where  the  reply  averred  that  XUnstratiMa.  —  In  a  suit  to  enforce  a 

the  plaintiffs  **  made  the  exchange  as  judgment  against  a  /tme   covert   the 

slated  in  the  third  paragraph  of  the  reply  averred  that  in   the   action    in 

appellants*  answer,"  it  was  held  that  which  the  judgment  sought  to  be  en* 

in  order  to  ascertain  its  meaning  that  forced   was    rendered,    the    defendant 

paragraph  of  the  answer  must  be  re-  and  her  husband  "  availed  themselves 

garded  as  a  part  of.  the  reply,  which  of  all  defenses,  both   legal  and  equi- 

could  not  be  done.     Atchinson  v.  Lee,  table."     This  was  held  to  be  a  sort  of 

75  Ind.  132.  legal  conclusion  of  the  pleader,  for  it 

B«ferenoe  to  Bill  of  Partionlan.  —  The  was  not  averred  that  the  defendant,  in 
fact  that  a  portion  of  a  paragraph  of  a  that  action,  set  up  her  coverture,  and 
reply  mer<;ly  relates  to  a  bill  of  par-  that  the  court  then  decided  whether 
ticulars,  and  not  to  an  answer,  is  good  such  was  her  status.  Spencer  v.  Par- 
ground  for  a  demurrer  to  that  portion  sons,  89  Ky.  577. 

of  the   r.eply.     Crosby  v.  Kropf,  33  N.  A  dental  "  that  the  checks  filed  by  de« 

Y.  App.  Div.  446.  fendant  evidence  payments  made  by 

1.  Denver  Circle  R.  Co.  v,  Nestor,  10  him   on   the  note   sued  on  "  is  but  a 

Colo.  403;    State  v.  Williams,  77  Mo.  conclusion  of  law,   and   not  good   as 

463;    Dix  V.  German  Ins.  Co.,  65  Mo.  a  denial  that   the  checks  were   paid. 

App.  34;  Jordan  v.  National  Shoe,  etc..  Read  v.  Dtckerson,  9  Ky.  L.  Rep.  534. 

Bank,  74  N-  Y.  467;    People  v.   High-  8.  Hall  v.  Harris,  61  Iowa  500;  Wil- 

way  Com'rs,  54  N.  Y.  27C;    Scofield  v.  liamson   v.    London,   etc.,    R.  Co.,   12 

Whitelegije,  49  N.  Y.  259;    Larsen  v.  Ch.  D.  787. 

Oregon   R.,  etc.,  Co.,  19  Oregon  240.  Metioit  to  Strike 0«t. —  Where  eviden- 

And  see  generally  article  Legal  Con«  tial  facts  are  pleaded  which,   if  sub- 

CLUSioNs,  vol.  12,  p.  1020.  mitted   to  a  jury  on  the  trial,  would 

Denial  of  Contraot  of  Settlemant.  —  merely  tend  to  establish  the  truth  of  a 
Where  the  answer  alleged  that  the  material  averment  of  the  petition,  it  is 
payment  of  a  surgeon's  fee  and  no  ground  of  error  (though  such  mo- 
seventy-five  dollars  was  accepted  by  tion  may  technically  be  good)  to  deny 
the  plaintiffs  as  a  full  settlement  of  the  a  motion  to  strike  out  the  evidence 
damages  suffered  by  them,  and  the  pleaded  in  the  reply.  Hudelson  v, 
plaintiffs  denied  that  they  ever  made  Tobias  First  Nat.  Bank,  56  Neb.  247. 
any  such  contract,  it  was  held  to  be  a  Bomwrrer  to  Bofdj.  — There  is  no 
denial  of  a  fact,  and  not  the  pleading  prejadicial  error  in  overruling  a  de- 
of  a  conclusion  of  law.  The  court  murrer  to  a  reply  that  contains  simply 
said:  *' It  is  not  a  denial  of  the  defend-  a  statement  of  the  evidence  and  not 
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/.  Sham  and  Frivolous  Replies.  —  In  some  jurisdictions 
replies  which  not  only  seem  to  be  put  in  without  adequate 
reason,  but  also  are  so  clearly  and  plainly  without  foundation  that 
the  defect  appears  upon  mere  inspection  and  without  any  argu- 
ment respecting  them,  may  be  struck  out  on  motion.* 

g.  Departure  —  (l)  In  General — Eeply  Miut  Be  Condetent  with 
Complaint.  —  All  matter  set  up  in  the  reply  must  be  consistent 
with  that  stated  in  the  complaint  or  petition,*  and,  while  support- 
defensive  matter.  Runkle  v.  Hartford  Estes  v.  Farnham,  ii  Minn.  423;  John- 
Ins.  Co.,  99  Iowa  414.  son  v.  State  Bank,  59  Kan.  250. 

1.  Lloyd  V.  Ballantine,  (Supm.  Ct.  Illostration.  —  Where  the  petition 
Spec.  T.)  20  Misc.  (N.  Y.)  141.  And  alleged  a  positive  and  unqualified  own- 
see  generally  article  Sham  and  Friv-  ership  in  the  plaintiff,  and  the  reply 
OLous  Pleadings.  admitted  the  ownership  to  be  that  of  a 

ninstration.  —  Where  the  plaintiff  de-  mortgagee,  which  is  a  qualified  owner- 
nied  that  he  had  any  knowledge  or  in-  ship,  these  allegations  were  held  to  re> 
formation  sufficient  to  form  a  belief  as  quire  for  their  support  an  entirely 
to  the  first  allegation  of  an  answer,  and  different  character  of  evidence,  and  not 
as  to  a  further  allegation  in  respect  to  to  support  and  verify  the  petition, 
the  commencement  of  the  action  de-  Johnson  v.  State  Bank,  59  Kan.  350. 
nied  the  same  upon  information  and  But  see  Merchant's  Nat.  Bank  v.  Rich- 
belief,  it  was  held  that  the  latter  part  ards,  74  Mo.  77. 

of  the  reply  seemed  deliberate  perjury,  Inconiisteney    Caused    by   Defendant's 

as  it  was  disproved  by  the  facts  dis-  Answer.  —  Where  the  petition  alleged 

closed  upon  the  record  itself.  Cavanagh  that  a  hack  used  by  the  defendants  as 

V.   Oceanic  Steam    Nav.   Co.,  (Supm.  common   carriers  in  transporting  per- 

Ct.  Gen.  T.)  33  N.  Y.  St.  Rep.  903.  sons  was  unsound  and  unfit  for  such  a 

A  Sitnple  Denial  of  an  Allegation  ZQVi'  purpose,  and  the  answer,  after  deny- 

tained  in  the  answer  in  the  language  ing  such  allegations,  alleged  that  the 

authorized  by  the  code,  where  there  is  hack  was  overloaded,  making  it  neces- 

nothing    in    the    record    itself   which  sary  for  the  plaintiff  to  put  this  fact  in 

shows  it  to  be  false,  cannot  be  stricken  issue  if  untrue,  it  w.is  held  that  if  this 

out  as   sham.     Cavanagh   v.  Oceanic  was   inconsistent   the   defendants,    by 

Steam   Nav.   Co.,  (Supm.  Ct.  Gen.  T.)  tendering  the  issue,  were  responsible 

33  N.  Y.  St.  Rep.  903.  and  were  estopped  from  an  objection 

2.  Eikenberry  v.  Edwards,  71  Iowa  on  that  score.  L^on  v.  Chanslor,  68 
82;  Crawford  ».  Spencer,  36  Mo.  App.  Mo.  340. 

78;    Moriland  v.   Holton,  44  Mo.  58;  Allegations  In  Beply  Made Heceesary  by 

Mahoney  v.  Butte    Hardware  Co.,  19  Answer.  —  A    complaint   in   ejectment 

Mont.  377;  Mollyneaux  v.  Wittenberg,  stated  a  good  cause  of  action  by  aver- 

39  Neb.  547;  Cobbeyz/.  Knapp,  23  Neb.  ring  the  legal  title  to  be  in  the  plain- 

579;  Houston  z/.  Sledge,  98  N.  Car.  414;  tiff,  and  the  answer  denied  the  legal 

Commercial  Electric  Light,  etc.,  Co.  v.  title  and  set  up  the  statute  of  limiia- 

Tacoma,  17  Wash.  661;  Clark  v.  She r-  tions.       The     replication    denied    the 

man,  5  Wash.  681;  Ankeny  v.  Clark,  i  affirmative  allegations  of  the  answer 

Wash.  549;  Davis  v.  Ford,  15  Wash.  107.  and  alleged  a  parol  agreement  affirma- 

Inconsistency  Identical  with  Departnre  tively  in  reply  to  the  claim  of  the  stat- 

at  Common  Law.  —  It  has  been  said  that  ute   of    limitations  contained    in    the 

inconsistency  of    the  reply  and   com-  answer.     This,  was  intended  to  be  in 

plaint  or  petition  is  the  same  defect  avoidance.     By  setting  up  this  matter 

known   in   the  common  law  as  a  de-  the   plaintiff  did   not  assume   to  rely 

parture  in  pleading.     Zehnor  v.  Beard,  upon  this  allegation,  nor  abandon  his 

8  Ind.  96;  Van  Dorn  r.  Bodley,  38  Ind.  claim  to  recover  upon  the  legal  title. 

402.  "  Such  matter  set  forth  in  a  replication 

Test  ol  Inoonsisteney.  —  The  question  rendered  necessary  by  the  answer"  is 

whether  evidence  of  the  facts  alleged  not    inconsistent     with    the     petition, 

in  the  reply  would  be,  if  received,  con-  Lamme  v.  Dodson,  4  Mont.  560. 

tradictory    of   the   allegations  of    the  Consirtent  Eeplies  —  T'^yr/ i?/ ^^^/. — 

petition  is  a  good  test  of  inconsistency.  Where  the  answer  set  up  that  the  dc- 
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ing  the   cause   of  action   stated   in  the   complaint  or  petition, 

should,  if  new  matter  is  alleged  in  the  answer,  avoid  such  new 
matter.* 

fendant's  agent  had  committed  the  tort  setting  up  a  waiver  by  the  defend- 
which  was  the  cause  of  action  alleged  ant  of  performance  is  inconsistent, 
in  the  petition,  a  reply  that  the  defend-  Mohney  v.  Reed,  40  Mo.  App.  99;  Bur- 
ant  had  ratified  his>  agent's  act  was  lington  First  Nat.  Bank  v.  Hatch,  78 
held  not  inconsistent.  McLachlin  v.  Mo.  24;  Pier  v,  Heinrichoffen,  52  Mo. 
Barker,  64  Mo.  App.  511.  333;    Nichols  v,  Larkin,  79  Mo.  265; 

Fraud  Replied  to  Defense  of  Release,  Lanitz  v.  King,  93  Mo.  513;  Randolph 

—  Where  a  copartnership  brought  an  v.  Frick,  57  Mo.  App.  400. 

action  in  the  name  of  the  firm,  and  one  Waiver  of  Nonperformance,  —  Where 

partner,  being  largely  indebted  to  the  the  answer  sets  up  nonperformance  of 

firm,   was   insolvent  and   nonresident  a  contract  to  a  petition  on  ^rquantum 

and  released  the  cause  of  action  to  the  meruit^  the  reply  may  allege  a  waiver, 

defendant,  the  release  being  a  fraudu-  Wolfe  v,  Howes,  20  N.  Y.  197;  Mohney 

lent  contrivance  between  him  and  the  v.  Reed,  40  Mo.  App.  99. 

defendant  to  cast  upon  the  other  part-  Personal  and  Representative  Capacity, 

ner  the  burden  of  the  firm's  indebted-  — A  reply  showing  the  cause  of  action 

ness,  it  was  held  that  such  allegations  to  be  in  favor  of  a  ward  is  inconsistent 

constituted  a  good  plea  to  the  release  with  a   petition  claiming  a   personal 

and  were  properly  set  up  in  the  reply,  right  to  sue.     Bearss  v,  Montgomery, 

for  they  were  matter  maintaining  the  46  Ind.  544. 

petition.     Hoover  f.  Missouri  Pac.  R.  Enforcement  of  Contract  PiecemeaK  — 

Co  ,  (Mo.  1891)  16  S.  W.  Rep.  480.  Where  the  plaintif!  instituted  proceed- 

FcUse  Representations,  — Where  the  ings  for  specific  performance  of  a  con- 
reply  was  that  a  contract  was  just  as  tract  to  purchase  land,  and  in  his  reply 
alleged  in  the  complaint,  and  that  a  he  attempted  to  split  the  contract  and 
writing  set  up  in  the  answer  was  not  enforce  only  a  portion  thereof,  it  was 
the  contract  in  fact  made,  and  that  the  held  inconsistent.  Hill  v.  Rich  Hill 
plaintifif  was  induced  to  sign  such  writ-  Coal  Min.  Co.,  119  Mo.  9. 
ing  by  the  false  and  fraudulent  repre-  Modifications  of  Contract.  —  If  a  con- 
sentations  of  the  defendants  as  to  its  tract  be  changed  in  its  terms  it  must 
contents,  it  was  held  consistent.  Rosby  be  declared  on  as  modified;  it  is  not 
V,  St.  Paul,  etc.,  R.  Co.,  37  Minn.  171.  permissible  to  declare  on  the  original 

Xatter  in  'Estoppel.  —  In   actions  on  contract  and   reply  the  modified  one. 

promissory   notes,    replies   setting   up  Lanitz  v.   King,  93  Mo.  513;  Ennis  v, 

matter  that  should  e&top  the  defendant  Case  Mfg.  Co.,  30  Fed.  Rep.  487. 

from    denying   the   allegations  of   the  1.  Van  Dorn  v.  Bodley,  38  Ind.  402; 

petition  are  not  inconsistent.     Eiken-  Reilly  v.  Rucker,  16  Ind.  303:  McFad- 

berry  v.  Edwards,  71  lovia  82;  Rains-  den   v,   Schroeder,   4   Ind.   App.   305; 

ford  V.  Massengale,  5  Wyo.  i.  Brown     v.     Indianapolis     First     Nat. 

Quieting  Title,  —  Where  the  petition  Bank,  115  Ind.  572;  iEtna  L.  Ins.  Co. 

stated  a  cause  of  action  to  quiet  title  v,  Nexsen,  84  Ind.  347:  Kimberlin  v. 

and  the  defendant  pleaded  a  tenancy  Carter,  49  Ind.  iii;  Cox  v,  Hayes,  18 

in  common  as  to  a  one-third  interest,  Ind.  App.  220;  Conn  v,  Corry,  10  Ky. 

a  reply  admitting  this  fact,  but  stating  L.  Rep.  588;  Auchincloss  v.  Frank,  17 

facts  showing  that  it  would  be  inequi-  Mo.  App.  41*.  P.  C.  Hanford  Oil  Co.  v. 

table  for  the  defendant  to  set  up  a  naked  Findlay,  80  Wis.  91. 

legal  title  10  defeat  the  plaintiff's  whole  Matter  in  EzplaAatlon  or  AYOidaneo  of 

equitable  claim,  was  held   not   to  be  the  facts  stated  in  the  answer  may  be 

inconsistent.     Neve  v,  Allen,  55  Kan.  pleaded  in  the  reply  and  does  not  set 

638.  up  a  new  cause  of  action.     Anderson 

Ratification,  —  Where     the     defense  r.  Imhoff,  34Neb.  335;  Louisville,  etc., 

was   nonexecution  of   a  note,  a  reply  R.  Co.  r.  Herr,  135  Ind   591. 

that  the  note  had  been  ratified  was  held  Kegligenee  of  Common  Carrion.  —  In 

not  inconsistent.     Cravens  v,  Gillilan,  Minneapolis,  etc.,  R.  Co.  t/.  Home  Ins. 

73  Mo.  524.  Co.,  64  Minn.  61,  the  complaint  slated 

Inoonilstent  Soplies—  Waiver  of  Per-  facts  showing  the  defendant's  liability 

formance.  —  Where  the  petition  alleges  for  a  breach  of  a  common-law  contract 

due  performance  of  a  contract  a  reply  of  carriage.      The   answer  confessed 
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Introduotton  of  V«w  Cause  of  Action.  —  The  plaintifT  cannot  introduce 
in  his  reply  a  cause  of  action  different  from  that  which  he  states 
in  his  complaint  or  petition;*  in  other  words,  he  cannot,  after 
answer  is  made,  abandon  the  cause  of  action  set  up  in  the  com- 
plaint and  make  an  entirely  new  cause  of  action  in  the  reply,  * 

Beply  Cannot  Bemedy  Defect!  in  Complaint.  —  Where  the  complaint  is 
defective  or  does  not  contain  facts  sufficient  to  constitute  a  cause 
of  action,  a  reply  cannot  cure  it  by  supplying  the  necessary  alle- 
gations,' nor  can  it  in  any  manner  enlarge,  in  ordinary  cases,  the 
claim  for  relief  alleged  in  the  complaint.* 

and  sought  to  avoid  this  contract  by  Hotaling  Co.,   15  Oregon  371.     As  to 

alleging  that,  for  a  consideration  mov-  departures  in   replication,    see  supra, 

ing  to  the  shippers,  the  common-law  III.  4.  c.  (5)  Departure. 

liability    of    the    defendant    was    re-  A  Beply  I>oes  Hot  Limit  the  Allegations 

strlcted  by  exemptions  in  the  bills  of  of  the  petition.     The  plaintiff's  cause 

lading,  and  that  the  defendant  was  free  of  action  is  still  based  upon  its  allega- 

from  negligence  in  the  premises.     The  tions  and   is  in   no  manner  founded 

reply    simply    met    the    new    matter  upon  the  reply.     Gaty  z/.  Clark,  28  Mo. 

alleged  in   the  answer,  as  to  the  ab-  App.  332. 

sence  of  any  negligence  on  the  part  of  8.  McAroy  v.   Wright,   25   Ind.   22; 

the  defendant,    by   a  denial  and    an  McFadden  v,  Schroeder,  4  Ind.  App. 

affirmative  allegation  of  its  negligence.  305;    Baker  v.   Long,    17    Kan.    341; 

This  was  held  not  to  be  inconsistent.  Osteu  v.  Winehill,  10  Wash.  333;  Dist- 

Either  Legal  or  Equitable  Matter  of  ler  v.  Dabney,  3  Wash.  200. 

defense  not  inconsistent  with  the  com-  8.  Potts  v.   Hartman,  loi   Ind.  359; 

plaint  may  be  replied;  thus,  fraud  may  Titlow  c .  Flubbard,  63  Ind.  6;  Clarke 

l)e     replied     to     a     plea    of    release,  v,   Bancroft,    13   Iowa  320;    Webb  v, 

Girard  v,  St.  Louis  Car- Wheel  Co.,  46  Bidwell,  15  Minn.  479;  Tullis  v.  Onh- 

Mo.  App.  79;  Vautrain  v.  St.  Louis,  wein,    5   Minn.   377;     Bernheimer    c/. 

etc.,  R.  Co.,  8  Mo.  App.  538;  Dixon  v.  Marshall,   2   Minn.   78;    McMahill   v. 

Brooklyn  City,  etc..  R.  Co.,  100  N.  Y.  Jenkins,  69   Mo.   App.    279;    Mohney 

170;  Bean  v.  Western  North  Carolina  v.  Reed,  40  Mo.  App.  99;  Chesbrough 

R.  Co.,   107  N.  Car.  731;  Bussian  v.  v.  New  York,  etc.,  R.  Co.,  26  Barb.  (N. 

Milwaukee,  etc.,  R.  Co.,  56  Wis.  325.  Y.)  9;   Brown  v,  Colie.  i  E.  D.  Smith 

1.  Crawford  V.  Spencer,  36  M9.  App.  (N.  Y.)  265;   Durbin   v.  Fisk,  16  Ohio 

78;    Savage  v.   Aiken,   21   Neb.    605;  St.  534. 

School  Dist.  V.  Caldwell,  16  Neb.  68;  Inoonsistent  Matter  Treated  as  Amend- 

Durbin  v.  Fisk,  16  Ohio  St.  534;  Coles  ment.  —  Where   matter  set    up  in   the 

V.  Kelsey,  2  Tex.  541;  Clark  v.  Sher-  reply  is  treated  by  the  parties  as  an 

man,  5  Wash.  681,  Dibble  v,  De  Mat-  amendment  to  the  petition  it  will  be  so 

tos,  8  Wash.  543.  considered  on  appeal,  as  the  rights  of 

Beply  Ctovemed  by  Same  Bole  ae  Bepli-  the  parties  have  been  fairly  and  fully 

cation.  —  A  plaintiff  in  an  action  or  suit  considered.     Ruffner  v.  Ridley,  81  Ky. 

must  recover,  if  at  all,  upon  his  com-  165. 

plaint.      The    facts    constituting   his  Amendment    of    Complaint    Proper. — 

cause  of  action  or  suit  must  there  be  Where    a    necessary    element    of  the 

stated;  a  reply  can  serve  him  no  pur-  plaintiff's  cause   of  action  is  omitted 

pose  except  to  controvert  or  avoid  new  from   the   petition   he  should  amend, 

matters  set  up  in  the  answer.     The  old  School  Dist.  v.  Caldwell,  16  Neb.  68. 

rule  that  every  pleading  on  the  part  of  4.  Lafever    v.   Stone,    55    Iowa    49; 

the  plaintiff  subsequent  to  the  declara-  Jones  v,  Marshall,  56  Iowa  739;  Mar- 

tion,  and  on  the  part  of  the  defendant  der  v.   Wright,- 70  Iowa  45;  Hunt  v. 

subsequent  to  the  plea,  could  be  used  Johnston,  T05  Iowa  311;  Cox  v.  i£tna 

only  to  fortify  respectively  the  declara-  Ins.  Co.,  29  Ind.  586;  Bell  r.  Waudby, 

tion  and  plea,  is  still  in  force  in  principle,  4  Wash.  743. 

and  it  matters  not  what  may  be  alleged  Ko  Judgment  Different  from  That  Prayed 

in  a  reply,  if  the  complaint  fails  to  state  in  Petition.  —  In  Marder  v.  Wright,  70 

a  cause  of  suit  the  plaintiff  will  not  be  Iowa  42.  the  plaintiffs  claimed  in  their 

entitled  to  any  relief.      Lillienthal  v.  petition  that  they  had  a  lien  on  piop- 
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Faoti  Bubteqaently  Ooonrring.  —  In  some  cases,  however,  under  stat- 
ute, new  facts  which  have  occurred  since  the  institution  of  the 
suit  may  be  brought  into  the  issue  by  a  reply,  without  laying  it 
open  to  a  charge  of  inconsistency.* 

Inooniistent  Ayarmenti  Tnatad  m  Sorpluag*.  —  Where,  in  addition  to 
new  matter  avoiding  the  answer  and  supporting  the  complaint, 
the  reply  contains  surplus  averments  inconsistent  with  the  com- 
plaint, the  surplusage  will  be  disregarded  and  is  liable  to  be 
stricken  out  on  motion.* 

(2)  New  Assignment,  —  Where  it  is  necessary  for  the  plaintiff 
to  indicate  that  he  is  suing  for  some  matter  other  than  that  to 
which  the  answer  relates,  it  seems  that  he  may,  under  some 
codes,  make  a  reply  that  is  in  the  nature  of  a  new  assignment.' 

erty  for  the  purchase  money,  and  that  8.  Ai  to  Hew  Anignmonti  in  Sepliea- 
the  interest  of  the  defendant  in  the  tioas,  see  x«/ra.  III.  i.  ^.  (6)  and  III.  4. 
property  was  subordinate  to  their  lien,  c.  (10)  N^w  Assignment. 
and  prayed  for  judgment  for  the  en-  AMUznptit.  —  In  Bishop  z^.  Travis,  51 
forcemeat  of  this  claim.  In  their  reply  Minn.  183,  the  complaint  alleged  the 
they  urged  that  the  defendant  be  com-  execution  by  the  defendant  of  two 
pelled  to  account  to  them  for  the  money  promissory  notes  and  the  indorsement 
which  they  insisted  came  into  his  and  delivery  of  them  by  the  payee  to 
hands  as  assignee  of  their  debtor,  the  plaintiff  before  maturity.  The 
The  court  said  that  a  plaintiff  is  not  substance  of  the  defendant's  answer 
permitted  to  plead  in  his  reply  matters  was  that  at  maturity  he  paid  the  notes 
which  are  material  only  to  the  cause  of  to  the  payee,  who  surrendered  and  re- 
action alleged  in  his  petition.  '*  Much  delivered  them  to  him.  In  the  reply 
less  will  he  be  permitted  to  recover  on  the  plaintiff  admitted  the  fact  of  the  re- 
a  distinct  cause  of  action  which  is  delivery,  but  sought  to  avoid  the  effect 
pleaded  only  in  his  reply.  When  an  which  the  defendant  claimed  for  it 
answer  is  filed,  he  may  be  awarded  by  alleging  that,  for  a  valuable  con- 
any  relief  consistent  with  the  case  sideration,  he  reissued  the  notes.  The 
made  by  the  petition,  or  embraced  in  court  said:  '*  This  is  not  a  departure, 
the  issue  made  by  the  answer.  *  *  ^  but  in  the  nature  of  what  in  pleading* 
But  he  cannot  be  awarded  an  entirely  is  called  a  '  new  assignment,'  which  is 
different  judgment  from  that  prayed  but  a  restatement,  with  greater  partic 
for  in  the  petition."  ularity  and    exactness,   of    the    same 

1.  St.   Joseph    Union    Depot  Co.    v,  cause  of  action  already  set  up  in  the 
Chicago,   etc..    R.   Co.,    131   Mo.   291,  complaint." 

holding  that  where  the  petition  claimed  Jostifleation  of  Treipass  by  Lloense.  — 
a  certain  amount  due  for  rent,  a  reply  In  an  action  of  trespass  where  the 
setting  up  that  a  further  instalment  of  gravamen  of  the  action  was  the  break- 
rent  had  fallen  due  since  the  suit  was  ing  and  entering  the  plaintiff's  close, 
commenced  was  properly  allowed.  the  defendant's  lascivious  conduct  with 
Office  of  Eeply  Hot  Changed.  —  The  the  wife  of  the  plaintiff  being  alleged 
statute  permitting  the  allegation  of  by  way  of  aggravation,  the  answer 
facts  occurring  since  the  institution  of  fully  justified  the  entry  by  showing 
suit  was  not  intended  to  change  the  leave  from  the  plaintiff.  It  was  held 
office  of  a  reply,  which  is  that  of  a  de-  incumbent  on  the  plaintiff  to  new- 
nial  or  a  confession  and  avoidance  of  assign,  by  way  of  reply,  such  special 
matter  set  up  in  the  answer.  Craw-  matter  as  to  make  it  appear,  if  he 
ford  V,  Spencer,  36  Mo.  App.  78.  could,  that  the  defendant  was  a  tres- 

2.  McAroy  v.  Wright,  25  Ind.  22.  passer  ab  initio^   notwithstanding    the 
Immaterial  Matter.  —  Where  the  vari-  license.     Bennetts/.  Mclntire,  121  Ind. 

ance  from  the  complaint  is  in  matter  23T. 

not  material  to  the  cause  of  action,  it  Bill  for  Iigiuiotioii  —  Vew  ABeignment 

is  not  considered  liable  to  a  charge  of  Allowed.  —  In  an  action  by  an  adminis- 

inconsistency.     Bishop  v,   Travis,    51  tratrlx  to  enjoin  the  defendants  from 

Minn.  183.  entering  on  certain  timber  lands  of  th^ 
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//.  Inconsistent  Replies. —  It  seems  that  in  some  cases 
there  is  no  objection  to  stating  in  a  reply  matter  that  is  incon- 
sistent with  a  general  denial,  and  that  the  right  to  plead  incon- 
sistently  is  as  broad  in  the  case  of  a  reply  as  in  that  of  an  answer.* 


intestate's  estate   and  cutting  timber  new  assignment,  which  is  "  in  the  na- 

therefrom,  the  answer  set  up  a  sale  to  ture  of  a  new  petition,  or  rather  it  is  a 

them   of  timber  standing   on   certain  more  precise  and  particular  repetition 

parts  of  the  land.     The  reply  to  this  of  the  matter  contained  in  the  original 

new  matter  in  the  answer  admitted  a  petition,    so  as    to  indicate   that    the 


sale  of  the  timber  on  parts  of  the  land 
described  in  the  complaint  and  answer, 
but  alleged  that  the  defendants  had 
cut  and  removed  the  timber  on  all  the 
land.  This  was  held  to  constitute  a 
proper  reply,  for  it  controverted  the 
affirmative  defense  set  up   in  the  an 


plaintiff  is  suing  for  a  matter  other 
than  that  to  which  the  answer  relates." 
Campbell  v.  Bannister,  79  Ky.  206. 

Hot  Allowable  in  Hew  York. —  In 
Stewart  v.  Wallis,  30  Barb.  (N.  Y.)  344, 
it  was  said:  **  The  necessity  for  a  new 
assignment    *     *     *     was  never  so 


swer,  and  was  not  in  contravention  of  much  for  the  purpose  of  giving  in- 
the  JVashington  Code  of  Procedure,  formation  to  the  defendant  and  en- 
providing  that  new  matter,  not  incon-  abling  him  to  meet  the  charge  and 
sistent  with  the  complaint,  constituting  prevent  his  being  misled,  as  to  conform 
a  defense  to  new  matter  in  the  answer,  to  the  technical  rules  and  pleadings 
may  be  set  up  in  the  reply.  Such  a  and  practice  of  the  court.  It  was  un- 
reply  was  known  **  at  common  law  as 
a  new  assignment  and  was  lecognized 
as  proper  pleading."     Davis  v.  Ford, 


15  Wash.  107. 
Slander  —  Hew  Amrigninent   Keceeeary. 

—  In  an  action  for  slander  in  charging 
the  plaintiff  with  arson,  the  defendant, 
\y  his  answer,  admitted  the  speaking, 
but  averred  that  the  words  were 
spoken  to  his  wife  in  the  privacy  of  his 


known  in  equity  and  in  admiralty, 
and  is  superseded  in  the  courts  of 
common  law  of  this  state  by  the 
code." 

Fractioe  under  Jndieatnre  Aet  —  Eng- 
land. —  In  an  action  for  trespass  to  the 
plaintiff's  dwelling  house  and  conver- 
sion of  his  goods,  the  statement  of 
claim  contained  allegations  that  the 
defendant   put   bailth's    in  the  house. 


family,  and  were  accidentally  over-  stayed  therein  a  long  time,  and  on  two 
heard  by  another  person,  not  known  to  different  days  brought  in  a  concourse 
be  within  hearing,  and   thus,  without     of  people;  the  defendant  justified  the 


having  been  so  intended  by  him,  be- 
came public.  And  he  further  averred 
that  this  was  done  without  malice,  and 
was  the  wrong  and  injurv  complained 
of  in  the  petition.  In  his  reply  the 
plaintiff  averred  that  it  was  not  true 
that  the  defendant  spoke  the  words 
complained  of  under  the  circumstances 
stated  in  the  answer;  and  he  also 
averred  that  the  defendant  had  often 
spoken  the  words,  or  the  substance  of 
them,  in  the  presence  of  divers  per- 
sons. It  was  held  that  the  plaintiff, 
having  traversed  the  allegations  of  the 


acts  complained  of  as  done  in  execu- 
tion of  a  fieri  facias,  and  the  plaintiff 
replied  that  in  continuing  in  the  house 
for  a  long  time,  posting  auction  bills, 
and  introducing  a  concourse  of  people 
as  in  the  statement  of  claim  men- 
tioned, the  defendant  stayed  more  than 
a  reasonable  time,  and  brought  in 
more  people  and  made  a  greater  noise 
and  disturbance  upon  the  plaintiff's 
premises  than  was  reasonable  in  order 
to  levy  under  the  fi.  fa.  It  was  held 
that  the  reply  might  be  considered  a 
new  assignment,  and  therefore  admis- 


answer,  could  not  recover  for  any  other  sible  under  order  18,  rule  7.     Byrne  r. 

publication  than  that  which  the  answer  Duckett,  10  L.  R.  Ir.  24. 

admitted.     If  that  was  not  the  publica-  1.  McDermott  v,  Iowa  Falls,  etc.,  R. 

tion  for  which  he  sued,  he  should  have  Co.,    85    Iowa    180;      Stanbrougb     v, 

filed  an  amended  petition  setting  forth  Daniels.    77   Iowa   561;    Day   v.    Mill 

his  cause  of  action  more  minutely  and  Owners'  Mut.  F.  Ins.  Co.,  75  Iowa  694. 

circumstantially,  for  he  could  not,  by  See  also  generally  article  Answers  in 

anything  contained  in  his  reply,  draw  Code  Pleading,  vol.  i.  p.  852. 

the  defendant  away  from  the  particu-  Pleading     in    AltematiYe  —  Kentnoky 

lar   publication   admitted   in    the    an-  Statute.  —  Under   Bullitt's    Civ.    Code 

swer.     This  could  only  be  done  by  a  Ky.  (1895),  §  113,  a  reply  in  the  alter- 
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Soparate  Coiuiti  VMafsary.  —  When  pleading  inconsistently,  the 
various  matters  relied  upon  by  the  plaintiff  must  be  set  out  in 
separate  counts,  each  of  which  must  be  sufficient  in  itself.^ 

6.  Denials — a.  Ambiguity.  —  Conjunctive  allegations  of  the 
answer  mjust  not  be  replied  to  by  a  denial  in  the  conjunctive,*  for 

native  is  permissible  provided  it  does  D.  341:    "  I  cannot  help  thinking  it 

not  depart  from  the  original  cause  of  would  be  a  mischievous  thing  to  an- 

action.    Clay  City  Nat.  Bank  v.  Conlee,  ticipate  a  defense  that  may  never  be 

(Ky.  1899)  51  S.  W.  Rep.  615.  made."     If  the  plaintiff  were  compelled 

Waiver  of  Breaoli  of  Contract.  —  A  gen-  to  put  new  matters  into  the  statement 

eral  denial  is  not  inconsistent  with  a  of  claim,   he  might  also  '*  anticipate 

plea  of  waiver  of  the  breaches  of  a  con-  every  form  of  defense,  and  that-  would 

tract,    especially    where    the    alleged  lead  to  great  length  of  pleading.     It 

breaches  might  have  occurred  without  appears  to  me  that  an  allegation  that 

any  special  notice  to  the  person  in  de-  the  defendants  had  waived  their  right 

fault.     Tobin    v.    Western    Mut.   Aid  is  much  more  cheaply,  conveniently, 

Soc,  72  Iowa  261;    Eikenberry  v.  Ed-  and  compendiously  made  in  the  reply 

wards,  71  Iowa  82.  than  by  amendment  in  the  statement 

Express  Admissions  Control  Denials. —  of  claim."     But  see  Earp  v.  Hender- 

Where  the  reply  contains  an  explicit  son,  3  Ch.  D.  254. 

confession  of  a  fact  which,  in  the  ab-  1.  Runkle  v,  Hartford  Ins.  Co.,  99 

sence  of  proof  of  matter  in  avoidance,  Iowa  414. 

establishes  the  defense  set  out  in  the  Inlndiana  where  any  paragraph  of  the 

answer,  it  is  held  that  the  general  de-  answer  contains  new  matter,  the  plain- 

nial   must  be  disregarded.     Meadows  tiff  may,  in  separate  paragraphs,  reply 

V,   Hawkeye  Ins.    Co.,   62   Iowa  387;  any   new  matter  which   supports  the 

Gaffney  v,  St.   Paul,  etc.,   R.  Co.,  38  complaint  and  avoids  the  new  matter 

Minn.  Ill;  Dwelling  House  Ins.  Co.  v.  in    such    paragraph    of    the    answer. 

Hrewster,  43  Neb.  528;  North  Nebraska  Brown  «-.  Indianapolis  First  Nat.  Bank, 

Fair,  etc.,  Assoc,   v.   Box,  (Neb.  1899)  115  Ind.  572. 

77  N.  W.  Rep.  770.  In  Montana  a  reply  may  contain  two 

In  Indiana  the  plaintiff  may,  in  ad-  or  more    distinct  avoidances    of    the 

dition  to  the  general  traverse,  set  up  same  defense  or  counterclaim,  but  they 

new  matter  in  avoidance  of  the  answer  must  be  separately  stated  and  num- 

and  may  tender  as  many  issues  as  he  bered.     Babcock  v.  Maxwell,  21  Mont, 

pleases,  so  that  they  are  not  inconsist-  507. 

ent  with   the  complaint  or  frivolous.  Withdrawal   of    Paragraph   of   Beply 

Snodgrass  V.  Hunt,  15  Ind.  274;  Zehnor  After  Swearing  Jnry.  —  After  the  jury 

V,  Beard,  8  Ind.  q6.  had    been    impaneled,   the  court  per- 

Election Between  Inoonsistent  Beplies  —  mittecf  the  plaintiff  to  withdraw  a  para- 
Iowa.  —  For  the  reasons  that  the  facts  graph  of  the  reply,  and  proceeded  with 
involved  in  new  matter  set  out  by  way  the  trial  without  reswearing  the  jury, 
of  defense  in  the  answer  are  peculiarly  There  was  held  to  be  no  error  in  this, 
within  the  knowledge  of  the  defendant,  because  the  jury  had  been  sworn  to  try 
and  that  for  lack  of  knowledge  of  the  the  issue,  and  though  one  of  the  issues 
facts  the  plaintiff  may  be  unable  to  de-  was  afterwards  withdrawn,  the  oath 
termine  before  trial  which  of  two  or  nevertheless  continued  applicable  to 
more  defenses  to  the  new  matter  can  the  issues  that  remained.  Gerard  v. 
be  maintained,  the  plaintiff  is  not  com-  Jones,  78  Ind.  378. 
pelled  to  stand  on  one  defense  at  the  2.  PuHen  v.  Wright,  34  Minn.  314, 
risk  of  abandoning  without  fault  on  holding  that  when  the  plaintiffs  said, 
his  part  the  only  one  which  could  be  "  They  deny  that  they  warranted  and 
maintained.  Day  r.  Mill  Owners'  represented  that  said  chest  of  tea  was 
Mut.  F.  Ins.  Co.,  75  Iowa  694.  full  and  wholly  occupied  by  tea,  and 

Praotice  under  Judicature  Aoti  —  Eng-  that  said  baking  powder  and  molasses 

land.  —  It  seems  that  the  plaintiff  may  was  good  and  merchantable,"  and  also 

in  his  reply  both  traverse  the  allega-  denied  that  they  **  warranted  and  rep- 

tions  made  in  the  defense  and  confess  resented  that  all  of  the  said  property 

and  avoid  them.     It  was  remarked  by  was  of  good  quality,"  the  denials  sev- 

Bramwell,  J.  A.,  in  Hall  v.  Eve,  4  Ch.  erally  were  insufficient. 
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such  a  denial  is  of  an  evasive  character  and  involves  a  negative 
pregnant,  and  this  form  of  denial  is  as  faulty  in  the  reply  as  it  is 
in  the  answer.^ 

b.  Argumentativeness.  —  Where  the  reply  does  not  directly 
deny  the  answer,  yet  sets  up  a  state  of  facts  inconsistent  with  it, 
it  is  called  an  argumentative  denial,  the  effect  of  which  varies  in 
the  different  jurisdictions;  in  all  of  these,  however,  argumenta- 
tiveness is  dealt  with  in  the  reply  as  in  the  answer.* 

1.  See    article    Answers    in    Code  The  reply  denied  that  the  plaintiff  had 

Pleading,  vol.  t.  p.  796.  contracted  with  the  company  to  build 

Ai  Alleged  and  Set  Forth.  —  A  denial  a  fence  on  his  own  land  on  the  line  of 
that  **  the  said  deifendant  is  entitled  to  the  said  road,  as  stated  by  the  defend- 
the  sum  of  two  thousand  four  hundred  ant,  and  denied  that  '*  plaintiff's  stock 
dollais,  or  to  any  other  sum  for  dam-  came  on  said  railroad  traclc  by  reason 
ages  as  alleged  and  set  forth  "  in  the  of  plaintiff  not  building  a  fence  that  he 
petition,  is  a  bad  denial  to  new  matter  was  bound  to  build  by  reason  of  any 
in  the  answer,  because  it  seems  to  ad-  contract  that  he  had  made.*'  Thus, 
mil  the  facts  to  be  true  and  yet  to  deny  while  it  denied  the  execution  of  a  con- 
that  (he  defendant  is  entitled  to  dam-  tract  which  bound  him  to  fence  the 
ages.  McKen2ie  v,  Farrell,  4  Bosw.  road,  it  impliedly  admitted  that  some 
(N.  Y.)  192.  kind  of  contract  had  been  made.     But 

MJiiOiiri. —  In  Merchants'  Nat.  Banlc  it  was  held,  under  the  Missouri  prac- 

V.  Richards,  6  Mo.  App.  454.  Bakewell,  tlce,  that  where  a  contract  is  collater- 

J.,  said:     "  The  doctrine  of  a  negative  ally   set   up  in  pleadings,  a  denial  of 

pregnant  seems  not  to  be  recognized  this  kind  is  sufficient  to  require  the  de- 

in  Missouri.     The  denial  of  a  complex  fendant  lo  produce  it  on  the  trial,  so 

statement    in    the    very   language   in  that  its  terms  can  be  construed  by  the 

which  it  is  made  is  not  careful  plead-  court.     Ells  v.  Pacific  R.  Co.,  55  Mo. 

ing;    but   where   the    purpose  of  the  278. 

pleader  is  clear,  it  is  sufficient  to  put  in  Apparent  Admliiion  of  AdTerse  FoiMi- 

issae  all  the  material  facts  in  the  alle-  sion. —  Where  the  defense  set  up  the 

gation  denied,  as  if  each  were  disjunc-  statute  of  limitations  and  also  tweniy- 

tively  stated  and  denied,  unless  a  case  one  years'  adverse  possession  ot  prem- 

is  presented  in  which  the  answer  must  ises  by  the  defendant  and  those  under 

be    fairly   regarded    as    ambiguous."  whom  he  held,  a  reply  that  *'  it  is  not 

Citing  Wynn  v,  Cory,  43  Mo.  304.  true  thai  the  defendant  has  occupied 

Denial  Too  Broad.  —  Where  the  answer  said   premises  adversely   for   the  last, 

alleged  the  insolvency  of  the  grantor  iwenty-one   years   prior  to    the    com- 

of  a  bill  of  sale  at  the  time  of  its  execu-  mencement  of  this  action  "   was  con- 

tion,  and  that  all  the  property  conveyed  sidered  to  admit,  apparently,  (hat  the 

was  his  property  not  exempt  from  ex-  cause  of  action  did  not  accrue  within 

eculion,  thereby  inferring  that  the  bill  twenty-one  years  and  that  (he  defend- 

of  sale  was  fraudulent  as  to  creditors,  ant  and  those  under  whom  he  claimed 

the  reply  only  denied  that  the  convey-  had   been    in    adverse   possession   for 

ance  included  all  the  grantor's  property  twenty-one  years.     Kyser  p.  Cannon, 

not  so  exempt.     It  was  held  that  this  29  Ohio  St.  359. 

denial  was  too  broad  to  avail  the  plain-  8.  See    article    Akswers     in    Code 

tiffs,  because  it  would  be  true  if  the  Pleading,  vol.  i,  p.  799. 

grantor  had  only  a  dollar's  worth  of  In  Indlaaa  such  denials  are  consid- 

property  not  included   in  the   bill  of  ered  but  defects  of  a  formal  character 

sale,  and  yet  its  legal  character  would  which  cannot  be  reached  on  demurrer, 

not  be  affected.     Truitt  v.  Caldwell,  3  It  seems  that   the  proper  remedy  is  a 

Minn.  364.  motion  to  make  the  reply  more  specific. 

Instanoeof  KogativeProgiiant.  —  In  an  Kepler   v.  Jessup,   11  Ind.  App.  241; 

action   against  a   railroad   for  killing  Vance    r.     Schrover,     82     Ind.     If4; 

stock,  the  answer  set  up  a  contract  by  Doherty  v.  Bell,  55  Ind.  205;  Meredith 

the  plaintiff  to  erect  a  fence  along  the  v.    Lackey,    14    Ind.   529;     Austin    v, 

road,  and  charged  that  because  he  did  Swank,  9  Ind.  109. 

not  fence,  the  stock  got  upon  the  road.  Instanco of  ArgnmontatiTO  BonlaL  —  lo 
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c.  General  Denials.  —  Under  the  codes,  a  general  denial 
will  simply  put  in  issue  the  truth  of  the  matters  alleged,  and  its 
use  in  the  reply  is  precisely  similar  to  its  use  in  the  answer.* 

Denial  of  Saoh  and  Every  AUegation.  —  A  general  reply  denying  each 
and  every  allegation  in  all  the  paragraphs  of  an  answer  is  good.* 

an  action  to  recover  the  value  of  cer-  BoAoieBcy  of  Beply  —  Montana.  — 
tain  state  bonds  of  a  university,  Anterior  to  the  Montana  Code  of  Civil 
amounting  to  twenty-tive  thousand  Procedure,  1895,  it  was  held  that  a 
dollars,  which  it  was  alleged  the  de-  reply  to  new  matter  was  in  effect,  and 
fendant  had  in  his  hands  as  its  agent  should  be  treated  as,  an  answer,  and 
and  attorney,  and  which,  on  demand,  that  where  a  general  denial  would  be 
he  refused  to  deliver,  but  had  sold  and  sufficient  in  an  answer  it  would  be 
converted  to  his  own  use,  the  defend-  proper  and  sufficient  in  a  reply.  Ham- 
ant  answered  that  the  university  was  mer  v.  Edwards,  3  Mont.  187. 
indebted  to  him  for  professional  serv-  Fractioe  nnder  Judieatore  Acts  —  Eng- 
ices  as  attorney  in  a  suit  against  the  land.  —  It  is  unnecessary  to  traverse 
state,  by  which  the  bonds  were  ob-  one  by  one  the  particular  statements 
tained,  under  a  special  contract,  evi-  of  facts  which  are  contained  in  the  de- 
denced  on  Ihe  part  of  the  university  by  fense,  but  for  the  purpose  of  putting 
a  resolution  of  its  board  of  trustees,  those  facts  in  issue  by  way  of  dental, 
made  and  entered  on  its  records  Feb-  a  general  denial  is  sufficient  except 
ruary  8,  1853,  to  the  effect  that  for  where  replying  to  a  counterclaim;  in 
such  services  he  be  allowed  one- fourth  such  case  the  reply  must  be  specific, 
of  the  net  proceeds  of  the  suit,  to  be  Williamson  v.  London,  etc.,  R.  Co.,  la 
paid  to  him  proportionately  out  of  such  Ch.  D.  787. 

proceeds,  as  the  same  should  be  paid  General  Denial  Affected  by  Further 
into  the  treasury  of  the  board;  that  of  Answer. —Where  an  additional  an- 
said  bonds  he  retained  $16,625,  being  swer,  filed  after  a  reply  of  general  de- 
one-fourth,  as  specified  in  the  foregoing  nial,  sets  up  new  matter  it  should  be 
resolution.  To  this  part  of  the  answer  replied  to.  Swihart  v.  Cline,  19  Ind. 
the  university,   by  the    second  para-  264. 

graph  of  its  reply,  said  that  at  the  date  Beplies  TTxmeoeesary  to  Seoond  Answen 

of  the  resolution   the  defendant  was  Hot  Containing  Hew  Matter.  —  Where  a 

secretary  of  the  board  of  trustees,  and  general  denial  is  filed,  and  afterwards 

falsely  entered  the  resolution  on  the  a  supplemental  petition  is  put  in,  to 

records  of  the  board  of  trustees;  that  which  an  additional  answer  is   made 

the    resolution    which    was    actually  not  setting  up  new  matter,  a  further 

adopted  provided  that  for  all  his  legal  reply   is   not   necessary.     Dreilling  v, 

services  and  outlays  (there   were  nu-  Battle  Creek  First  Nat.  Bank,  43  Kan. 

merous  other  suits  conducted   by   the  197. 

defendant  as  attorney  for  the  uni-  8.  Cleveland  v,  Worrell,  13  Ind.  545, 
versity,  and  services  and  expenditures  holding  that  there  need  not  be  a  sepa- 
as  agent)  he  should  be  allowed  one-  rate  reply  to  each  paragraph, 
fourth,  etc.;  but  that  the  defendant  Gonstmction  of  Eeply.  —  Where  the 
fraudulently,  and  without  the  knowl-  reply  to  an  answer  was  that  the  plain- 
edge  or  assent  of  the  board,  entered  tiffs  "  deny  each  and  every  allegation 
the  resolution  in  form  as  stated  in  the  therein  contained  so  far  as  the  same 
answer.  It  was  held  that  this  reply  controverts  the  allegations  stated  in 
was  simply  an  argumentative  denial  their  petition,*'  it  was  held  to  be  in 
of  so  much  of  the  answer  as  alleged  effect  a  general  denial  as  to  all  new 
the  adoption  of  the  resolution,  or,  in  matter  controverting  the  allegations  of 
other  words,  the  making  of  the  con-  the  petition.  Colvin  «/.  Hauenstein,  no 
tract  by  the  trustees.  Judah  v.  Vin-  Mo.  575. 
cennes  University,  23  Ind.  272.  Answer  Setting  Up  AflirmatiTe  Matter. 

Where  the  Beply  Anerts  what  the  an-  — A   reply  denying '*each  and  every 

swer  denies,  the  affirmative  allegation  allegation  set  up  in  the  answer  as  new 

is  not  considered  admitted  by  a  failure  matter  by  way  of  avoidance  "  was  held 

to  deny   it.     Matthews    v.    Lloyd,    8g  sufficient    where    the    answer    set    up 

Ky.  62s.  as   new   matter  by  way  of  avoidance 

1.  Kimberling  v.  Hall,  10  Ind.  407.  that  the  plaintiff  had  sold  and  assigned 
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Denial  of  All  Material  Allegations.  —  A  reply  denying  all  the  material 
allegations  of  the  petition  is  bad  pleading,  but  not  a  nullity.' 

Denial  in  Statutory  Perm.  —  If  the  denial  is  in  precise  accord  with 
the  forms  prescribed  by  statute  it  will  be  sufficient.* 

d.  General  Denials  and  Other  Denials  and  Allega- 
tions. —  When  a  general  denial  is  employed  in  conjunction  with 
another  denial  and  allegation  the  reply  ought  to  be  so  framed  as 
to  leave  no  doubt  in  the  mind  of  the  court  and  the  adverse  party 
as  to  what  is  denied  and  what  is  admitted.  This  course  not  only 
sharpens  the  issues,  but  it  aids  in  the  preparation  of  evidence,  and 
lessens  expenses  in  bringing  witnesses  to  meet  matters  not 
designed  to  be  controverted  at  the  trial.' 

a  claim  In  dispute  prior  lo  the  com-  Ct.  Spec.  T.)  26  Abb.  N.  Cas.  (N.  Y.) 

mencement  of  the  action.     Chawviteau  387. 

V.  Fay,  (C.  PI.  Spec.  T.)  54  How.  Pr.  Beference    to    Folios    of    Answers.  — 

(N.  Y.)  211.  Where  the  answer  is  in  folios,  a  denial 

Contra,  —  A  reply.  *'  Now  comes  the  of  all  those  allegations  in  it  which  are 

plaintiff,  and,  replying  to  the  answer  contained  within  certain  specified  folios 

herein,  denies  each  and  every  allega-  is  sufficient.     Gassett  v.   Crocker,  (C. 

tion  of  new  matter  therein  contained."  PI.  Spec.  T.)  9  Abb.  Pr.  (N.  Y.)  39. 

was  held  insufficient  to  put  in  issue  Insufficient  Denial   of  Specific  AUega- 

the  new  matter.     Chicago,  etc.,  R.  Co.  Hon.  —  A  reply  that  *'  it  is  not  true  that 

V.  Lundstrom,  16  Neb.  254.  on  the  loth  day  of  January,  i886,  1887, 

1.  Collins  V,   Trotter,    81    Mo.    275,  or  i888,  this  plaintiff  had  in  the  city 

holding  that  advantage  of  its  insutfi-  of  Frankfort,  and  subject  to  taxation, 

ciency  should  be  taken  before  trial.  the  property  in  the  answer  mentioned," 

Immaterial  Allegations  May  Be  Disre-  is  not  a  denial  of  the  specific  allegation 
garded.  —  Where  the  denial  in  the  reply  of  an  answer  that  on  the  loth  day  of 
was  of  "  each  and  every  material  alle-  January,  1886,  1887,  and  1888,  the 
gation  of  new  matter  "in  the  answer,  plaintiff  owned  the  property  men- 
it  was  contended  that  the  use  of  the  tioned.  Frankfort  v.  Mason,  etc.,  Co., 
word  **  material  "  vitiated  the  denial,  100  Ky.  48. 

and  that  to  be  good  it  should  extend  to  8.  Long  r.  Long,  79  Mo.  644,  holding 
every  allegation.  It  was  said  by  the  a  reply  bad  which  was:  '*  Plaintiff  de- 
court:  **  A  little  examination  will  ex-  nies  each  and  every  allegation  not 
pose  the  error.  The  affirmance  and  herein  admitted  or  otherwise  pleaded 
denial  of  an  immaterial  matter  make  to."  The  court, /^r  Phillips,  Cnmmis- 
no  issue  in  an  action.  We  consider  sioner,  remarked:  "  What  is  admitted 
pleadings  with  reference  to  the  issues  or  otherwise  pleaded  to?  To  determine 
they  present,  and  take  note  of  affirma-  this  the  opposing  counsel  and  the  court 
tions  and  denials  only  as  they  affect  must  go  through  the  pleading  analyti- 
these  issues.  The  evidence  is  confined  cally,  step  by  step,  to  discover  what 
to  those  allegations  only  which  are  perchance  may  be  admitted  or  denied, 
material.  They  only  are  subjects  of  *  *  *  When  the  answer,  as  in  this 
consideration.  If  immaterial  allega-  case,  tenders  many  issues  of  fact  in 
tions  prejudice  a  party  they  may  be  different  counts,  affecting  the  integrity 
stricken  out  on  his  motion.  If  they  do  of  plaintiff's  title  relied  on  as  the  basis 
not  prejudice  they  may  be  disre-  of  his  recovery,  he  ought  to  answer  all 
garded."  Miller  v.  Brumbaugh,  7  the  allegations,  either  by  denying  or 
Kan,  343.  admitting    them.     The   reply   in    this 

S.  Winchester    v,    Browne,    (Supm.  case  is  of  a  character  which  a  party 

Ci.  Spec.  T.)  26  Abb.  N.  Cas.  (N.  Y.)  would   employ   who  cannot  conscien- 

387.  tiously  deny  certain    averments,   and 

A  Denial  in  Any  One  of  the  Forms  Pre-  yet  lacks  the  open  candor  to  admit, 

scribed     cannot     be    successfully    de-  knowing  its    injurious    effect    on   his 

murred  to  upon  the  ground  that  it  is  cause   if  admitted.     Hence',    being   in 

insufficient    in     law    upon     the     face  doubt  as   to   the  course  of  safety,  he 

thereof.  Winchester  z'.  Browne,  (Supm.  adopts  a    duplex    kind  of    plea,  half 
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e.  Specific  Denial.  —  A  specific  denial  of  one  clause  of  an 
answer  will  not  extend  to  a  denial  of  another  and  distinct  clause.' 

/.  Denial  of  Knowledge.  —  Some  of  the  codes  require, 
where  a  reply  is  permitted,  that  it  shall  contain  a  general  or 
specific  denial  of  each  material  allegation  wHich  it  attempts  to 
controvert,  or  of  any  knowledge  or  information  sufficient  to  form 
a  belief;  and,  as  similar  language  is  usually  employed  respecting 
the  contents  of  an  answer,  replies  are  governed  by  the  rules 
applicable  to  answers.* 

Presumption   of    Knowledge.  —  A    denial   "  upon    information   and 

denying,   haU  confessing,  so  that   he  edge  or  information  to  form  a  belief  as 

may  insist  on  a  denial  or  an  admission  to  them.*' 

as  the  one  or  the  other  may  serve  him  Missouri,  —  In  Watson  v,  Hawkins, 

in   an  emergency  on  the  trial.     Such  60  Mo.  550,  a  reply  that  the  plaintiff 

pleading  is  vicious,  and  should  be  rec-  "  did  not  know  '*  was  held  insufficient 

tified  by  motion."  under  a  code  provision  that  the  plaintiff 

Effect  of  Speoific  and  General  Deniali.  —  should  deny  '*  specifically  each  allega- 

Where  a    general    denial  assumes  to  tion  controverted  by  him.'* 

deny  each    allegation    not  previously  Where  the  answer  to  a  petition  to 

denied,  it  does  not  include  allegations  cancel  a  deed  as  a  cloud  on  title  set  up 

thai    the    reply     has    specifically    at-  matter  requiring  a  reply,  it  was  held 

tempted   to  deny.     Pullen   v.  Wright,  insufficient  to  deny  **  each  and  every 

-    34  Minn.  314.  allegation  and  statement  therein  which 

1.  Landigan  v.  Mayer,  32  Oregon  is  or  are  in  any  way  inconsistent  with 
245,  holding  that  where  there  was  an  the  allegations  in  the  petition,"  and 
allegation  of  the  absence  of  knowledge  "  especially  *  *  *  all  new  mat- 
of  certain  facts  at  the  time  of  execution  ter,"  because  it  was  impossible  to  tell 
of  a  mortgage,  and  another  allegation  what  allegation  in  the  answer  was  in- 
denying  knowledge  of  the  same  facts  consistent  with  the  allegations  in  the 
at  the  lime  of  a  sale  under  a  decree  petition  contained;  and  ''  it  is  equally 
foreclosing  such  mortgage,  a  specific  difficult  to  tell  what  plaintiff  means 
denial  of  the  latter  allegation  was  not  when  he  says  he  *  especially  denies  al! 
sufficient  and  the  former  allegations  new  matter  in  said  answer  of  defend- 
stood  admitted.  ant.'     Under    such    denials  as  these. 

Denial  of  Hew  Matter  in  Answer. —  both  court  and  adversary  are  left  in 

Where  the  reply  denies  particularly  all  the  dark  as  to  what  plaintiff  intends  to 

knowledge  of  each  allegation  of  new  deny  by  those  portions  of  his  reply." 

matter  sufficient  to  form  a  belief,  it  is  Young  v.  Schofield,  132  Mo.  650. 

a  sufficient  denial  of  the  new  matter  in  New  York.  — Where  the  answer  al- 

the  answer  to  create  an  issue  of  fact  leged  not  only  an  offer  containing  sun- 

upon  it.     Doremus  r.  Lewis,  8  Barb,  dry   terms  and   material    allegations, 

•  (N.  Y.)  124.  but  further  averred   that  mutual   re- 

8.  See    article    Answers    in    Code  leases  were  made  a  part  of  it,  it  was 

Pleading,  vol.  i,  p.  808.  held  that  a  denial  generally  of  knowl- 

Ineoffieient  Denials  —  Kentucky  —  In  edge  or  information  sufficient  to  form 
Gorman  v.  Young,  (Ky.  1892)  18  S.  a  belief  as  to  whether  the  offer  was 
W.  Rep.  369,  a  reply  was  that  the  correctly  set  forth  was  not  a  denial  of 
plaintiff  "  does  not  know,  and  has  no  each  material  allegation  to  which  the 
knowledge  of  ascertaining,  how  much  plaintiff  replied.  Steinway  v.  Stein- 
money  M.  C.  Allen  advanced.  *  *  *  way,  74  Hun  (N,  Y.)  423. 
It  may  be  true  that  M.  C.  Allen  may  Immaterial  DeviationB  from  Proper 
have  advanced  his  children  enough  in  Form.  —  Where  the  reply  denies  that 
dollars  and  cents  to  make  up  in  value  the  plaintiff  had  '*  any  knowledge  or 
this  piece  of  land."  This  was  held  information  sufficient  to  form  a  belief 
to  be  insufficient,  the  court  saying:  as  to  the  truth  of  the  allegations  con- 
*'  Matters  not  presumptively  within  tained  in  said  ^answer,"  the  defendant 
the  knowledge  of  the  party  must  either  claimed  that  the  reply  was  defective, 
be  denied  flatly  by  him,  or  else  he  in  that  it  did  not  "  deny  any  knowledge 
must  deny  that  he  has  sufficient  knowl-  or  information  sufficient  to  form  a  be- 
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belief  "  should  never  be  used  when  the  facts  denied  are  mani- 
festly within  the  knowledge  of  the  plaintiff.^ 

g.  Implied  Denials.  —  When  a  reply  is  not  necessary,  all  new 

matter  contained  in  the  answer  is  deemed  denied,  and  an  issue 
is  raised  by  operation  of  law,  enabling  the  plaintiff  to  introduce 
such  evidence  as  would  be  admitted  on  legal  or  equitable  princi- 
ples to  traverse  and  avoid  its  effect.* 

Jief  as  to  the  truth  of  any  or  all  of  the  Iowa,  —  Noble     v.    The    Steamboat 

allegations  of  the  answer;"  and  thence  Northern  Illinois,  23  Iowa  109;  Barger 

thje  allegations  of  the  answer  were  ad-  v,    Farris,    34    Iowa    228;     Corbin    r. 

mitted.     The  court  said:     *'  It  may  be  Beebee,  36  Iowa  336;  Des  Moines  Uni- 

conceded   that,  if  we  are  to  divide  '  a  versity    v,    Livingston,    57   Iowa   307; 

hair 'twixt  south  and  southwest  side,'  Carleton    r.    Byiugton,   24    Iowa   172; 

as  some  courts  have  done,  the  denial  is  Bayliss  v.  Murray,  69  Iowa  290;  Ker* 

technically  bad;  but  if  the  attention  of  vick  v.  Mitchell,  68  Iowa  273;  Walker 

the  trial  judge  had  been  called  to  the  v.  Sioux  City,  etc..  Town  Lot  Co.,  65 

matter  he   would   have   permitted  an  Iowa  563;  Hunt  c.  Johnston,  105  Iowa 

amendment  as  a  matter  of  course,  for  31  t;    McQuade  v,  Collins,  93  Iowa  22; 

no  lawyer  with  any  respect  for  himself  Hartley   v,    Keokuk,    etc.,    R.  Co.,  85 

would   claim   that   he   was  misled,  or  Iowa  455;    Chase  v,  Kaynor,  78  Iowa 

that   he   understood,   from   the   reply,  449;     Scott    v,   Luther,   44   Iowa   570; 

that  the  allegations  of  the  answer  were  Mills  County  Nat.   Bank  v.  Perry,  72 

admitted."       Macalester     College     v.  Iowa  15;  Williams  v.  Wilcox,  66  Iowa 

Nesbitt,  65  Minn.  17.  65;  Allison  v.  King,  25  Iowa  56;  Stuart 

1.  Fallon     r.    Durant,    (Supm.     Ct.  v.   Hines,  33  Iowa  60;  Gwyer  v.  Fig. 

Spec.   T.)  60   How.    Pr.   (N.   Y.)   178,  gins,  37  Iowa  517;  Meadows  v.  Hawk- 

holding  that  the  plaintiff's  reply  deny-  eye  Ins.  Co.,  62  Iowa  387;  Higley  v, 

ing"  upon  information  and  belief  each  Burlington,  etc.,  R.  Co.,  99  Iowa  503; 

and   every    allegation  "  contained    in  Davis  v.  Payne,  45  Iowa  194;  Cassidy 

the   answer  was    clearly    insufficient,  v,  Caton,  47  Iowa  22. 

when   the   defense  in   the  answer,  to  Kansas,  —  Wilson  v.  Fuller,  9  Kan, 

which   the   reply   was  interposed,  set  176. 

up  facts  clearly  within  the  plaintiff's  Kentucky.  —  Barbaroux  v.  Barker,  4 
knowledge,  as  was  manifest  from  the  Met.  (Ky.)  49;  Mason  v.  Mason,  5 
allegations  contained  in  the  complaint.  Bush  (Ky.)  194;  Robinson  v.  William- 
Inability  to  Eead  tke  English  Language  son,  7  Bush  (Ky.)  605;  Stern  z/.  F ree- 
ls a  sufficient  excuse  for  denying  the  man,  4  Met.  (Ky.)  313;  Fahnestock  v, 
execution  of  a  release  upon  informa-  Bailey,  3  Met.  (Ky.)  51;  Mitcheson 
tion  and  belief.  Koszlelnik  v,  Beth-  v.  Foster,  3  Met.  (Ky.)  325;  Ashby  v, 
lehem  Iron  Co.,  91  Fed.  Rep.  606.  Woolfolk,  3  Met.  (Ky.)  542;  Graves 
8.  Arkansas.  —  Si.  Louis,  etc.,  R.  Co.  v.  Ward,  2  Duv.  (Ky.)  304;  Harris  v. 
V,  Higgins,  44  Ark.  293;  George  v.  St.  Moberly,  5  Bush  (Ky.)  557;  Kentucky 
Louis,  etc.,  R.  Co.,  34  Ark.  613;  Ab-  Female  Orphan  School  v.  Fleming,  10 
bolt  V.  Rowan,  33  Ark.  593;  Cannon  Bush  (Ky.)  234;  Brown  ».  Ready,  (Ky. 
V,  Davies,  33  Ark.  56;  Lusk  v.  Per-  1893)  20  S.  W.  Rep.  1036;  Carter  v, 
kins,  48  Ark.  238;  Watson  v,  Johnson,  Goodman,  11  Bush  (Ky.)  233;  Blalock 
33  Ark.  737.  V.  Keys,  13  Ky.  L.  Rep.  205;  Crow  v, 
California,  —  Bryan  v,  Maume,  28  Crow,  4  Ky.  L.  Rep.  909;  McCrocklin 
Cal.  238;  Moore  v.  Copp,  119  Cal.  429;  v.  Hiatt,  6  Ky.  L,  Rep.  745. 
Grangers' Business  Assoc,  z.'.  Clark,  84  Minnesota.  —  Davis  v.  Crookston 
Cal.  201;  Rankin  v.  Sisters  of  Mercy,  Waterworks,  etc.,  Co.,  57  Minn.  408. 
82  Cal.  88;  Curtiss  v.  Sprague,  49  Cal.  Missouri.  —  Watson  v.  Hawkins,  60 
301;  Colton  Land,  etc.,  Co.  v,  Ray  nor.  Mo.  550;  State  v.  Rau,  93  Mo.  126. 
57  Cal.  588;  Doyle  v.  Franklin,  40  Cal.  Montana,  —  Caruthers  v,  Pemberton, 
106;     Herold   v.   Smith,    34  Cal.    122;  t  Mont.  iii. 

Sterling  r.  Smith,  97  Cal.  343;    Clark  Nebraska.  —  Peaks  v.  Lord,  4a  Neb. 

V.  Child,  66  Cal.  87.  15;  McCann  v.  McLennan,  a  Neb.  286. 

Imiiana,  —  Turner    v.   Simpson,    12  Nevada,  —  State    v.    Yellow    Jacket 

Ind.  413;  Lamson  v.  Falls,  6  Ind.  309;  Silver  Min.  Co.,  14  Nev.  220. 

Walker  V.  Woollen,  54  I nd.  164.  New    York.  —  Van    Gieson    v.    Van 
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A  Denial  Implied  by  Law  If  Hot  Waived  by  pleading  a  defense  incon- 
sistent therewith,  so  as  to  relieve  the  defendant  from  the  burden 
of  proving  the  new  matter  in  the  answer.* 

Gieson,  12  Barb.  (N.  Y.)  520;    Favilla  54  S.  Car.  80:  Davis  v.  Schmidt,  2a  S. 

V  Moretti,  (Supm.  Ci.  Spec.  T.)  18  Ci^.  Car.  128;  Price  v,  Richmond,  etc..  R. 

Pro.  (N.  V.)  388;  Van  Nest  v.  Talmage,  Co.,  38  S.  Car.  199. 

(Supm.  Ct.  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  South  Dakota.  —  Cornwall  v,  McKin- 

99;  De  Leyer  v.  Michaels,  (C.  PI.  Gen.  ney,  9  S.  Dak.  213. 

T.)  5  Abb.  Pr.  (N.  Y.)  203;    Vassear  v.  Texas.  —  Martin  v.  Teal,  (Tex.  Civ. 

Livingston,    13    N.  Y.  248;    Devlin   v,  App.  1895)  29  S.  W.  Rep.  691;  McKin- 

Bevins,  (Supm.  Ct.  Spec.  T.)  22  How.  ney  «/.  Nunn,  82  Tex.  44.;    Bauman  v. 

Pr.   (N.    Y.)  290;    Williams  v.  Upton,  Chambers,  91  Tex.  108;    Meyer  r.  Op- 

(County  Ct.)  8   How.  Pr.  (N.  Y.)  205;  perman,   76  Tex.   105;    Gouhenant  v. 

Richtmyer    v.    Haskins,    (Supm.    Ct.  Brisbane,  18  Tex.  20. 

Gen.  T.)  9  How.  Pr.  (N.  Y.)  481;  Myait  Washington.  — B€i\\n%\iz.m  Bay.  etc., 

V.  Saratoga    County    Mut.    Ins.   Co.,  R.  Co.  v.  Strand,  i   Wash.  133;    John- 

(Supm.  Ct.   Spec.  T.)  9  How.   Pr.  (N.  son   v.  Maxwell,  2  Wash.  482;    Ewing 

Y.)   488;   QKiXn   V.    Chambers,  i   Duer  v.  Van  Wagenen,  6  Wash.  39;  Fife  v. 

(N.  Y.^  673;  Springer  v,  Bien,  i6  Daly  Olson,  5  Wash.  789;  Frank  v.  Jenkins, 

(N.  Y.)  275;  Maricle  v.  Brooks,  (Supm.  it  Wash.  611. 

Ct.  Gen.  T.)  5  N.  Y.  Supp.  210;  Far-  Wisconsin,  —  Roys  v.  Lull.  9  Wis. 
rell  V,  Amberg,  (C.  PI.  Gen.  T.)  23  Civ.  324;  Wood  v.  Lake,  13  Wis.  84;  Smith 
Pro.  (N.  Y.)434,  8  Misc.  (N.  Y.)  220;  v.  Coolbaugh,  21  Wis.  427;  Waddle  v. 
Burke  v,  Thorne,  44  Barb.  (N.  Y.)  363;  Morrill,  26  Wis.  611. 
Scott  V,  Stock  well,  (Supm.  Ct.  Spec.  In  Actions  to  Enforce  Meohanios*  Liens, 
T.)  65  How.  Pr.  (N.  Y.)  249;  American  it  is  held  in  Minnesota  that  the  allega* 
Dock,  etc..  Co.  7/.  Staley,  40  N.  Y.  tions  of  the  answer  are  deemed  to  be 
Super.  Ct.  539:  Prentiss  v.  Graves,  33  denied  wiihout  a  reply.  Bruce  r/.  Len- 
Barb.  (N.  Y.)  621;  Romano  v.  Irsch,  non,  52  Minn.  547;  Davis  v.  Crookstoa 
(C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.)  147;  Waterworks,  etc.,  Co.,  57  Minn.  402; 
Avery  v.  New  York  Cent.,  etc.,  R.  Co.,  Johnson  v.  Lau,  58  Minn.  508. 
(Buffalo  Super.  Ct.  Gen.  T.)  6  N.  Y.  TTnneceisary  Eeply.  —  Where  a  reply 
Supp.  547;  Cockerill  v.  Loonam,  36  is  unnecessary  the  issues  are  complete 
Hun  (N.  Y.)  353;  Equitable  L.  Assur.  without  one,  and  a  demurrer  1  hereto 
Soc.  V.  Cuyler,  75  N.  Y.  511;  Arthur  v.  should  be  sustained.  Porter  v,  Mitch- 
Homestead  F.  Ins.  Co.,  78  N.  Y.  462;  ell,  82  Ind.  214. 

New  York  L.  Ins.  Co.  v.  Aitkin,   125  1,  Day  v.  Mill  Owners*  Mut.  F.  Ins. 

N.    Y.  660;    Thompson  v.  Sickles,  46  Co.,    75  Iowa  694;    Parsons  v.  Grand 

Barb.  (N.  Y.)  49;  Dambman  v.  Schul-  Lodge,  etc.,  (Iowa  1899)  78  N.  W.  Rep. 

ting,  4  Hun  (N.  Y.)  50,  6  Thomp.  &  C.  676;    Stanbrough  v.  Daniels,   77  Iowa 

(N.  Y.)  251;  Ward  v.  Comegys,  (Supm.  561. 

Cc.  Spec.  T.)  2  How.  Pr.  N.  S.  (N.  Y.)  Colorable  Admissions  necessary  to  sus- 

428;  Dillon  V.  Sixth  Ave.  R.  Co.,  46  N.  tain  a  confession  and  avoidance  do  not 

Y.  Super.  Ct.  21;    Kuhn  v,  American  affect  a  general  denial  interposed   by 

Automatic   Knife,    etc..   Co..    (C.    PI.  operation  of  law  to  the  allegations  of 

Gen.  T.)  9  Misc.  (N.  Y.)  54;  Conklin  v,  the  answer.     Nichols  v.  Chicago  Great 

Field,  (County  Ct.)  37  How.  Pr.  (N.  Y.)  Western  R.  Co.,  94  Iowa  202;  Schultc 

455;  Hodges  V.  Hunt,  22  Barb.  (N.  Y.)  v.  Coulthurst,  94  Iowa  418;  Runklc  v. 

150;    Wilcox  V.   Palmeter,  2  Hun  (N.  Hartford  Ins.  Co.,  99  Iowa  414.     And 

Y.)  517.  such  admissions  cannot  be  treated  as 

North  Carolina.  —  Askew  v.  Koonce,  evidence  to  disprove  the  denial.     Day 

118  N.  Car   526;  Price  v.  Eccles,  73  N.  v.  Mill  Owners'   Mut.   F.  Ins.  Co.,  75 

Car.  162:    Stubbs  v.  Motz,  113  N.  Car.  Iowa  694. 

458;  Buflkin  V.  Eason,  no  N.  Car.  264;  Admission  by  Implication.  —  It  is  not 

Fitzgerald  v.  Shelton,  95  N.  Car.  519;  necessary    that   the   confession   be   in 

Stanton  v.   Hughes,  97   N.   Car.   318;  express   terms.     If  by  reasonable  im- 

Moore  v.  Garner,  loi  N.  Car.  374.  plication    the   reply    admits   the   facts 

Ohio. — Corry  v.  Campbell,  25  Ohio  sought  to  be  avoided,  it  is  sufficient. 

St.  134;    Long  V.  Hoban,  7  Ohio  Dec.  Runkle  7/.  Hartford   Ins.  Co.,  99  Iowa 

(Reprint)  688.  414;  Day  v.  Mill  Owners*  Mut.  F.  Ins. 

South    Carolina.  —  Egan    v.   Bissell,  Co.,  75  Iowa  694. 
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A.  Proof  under  General  Denial.  —  Under  a  general 
denial,  the  plaintiff  may  introduce  any  evidence  inconsistent 
with  the  facts  alleged  in  the  answer  which  tends  to  meet  and 
break  down  the  defense,  and  is  not  confined  to  negative  proof  in 
denial  thereof ;  ^  but  a  general  denial  will  not  authorize  the  plain 
tiff  to  introduce  evidence  to  establish  an  affirmative  defense,* 

Where  the  reply  does  not  expressly  Justifleatioii  of  FbdntiiPB  Acts. —  In 
admit  the  allegations  of  the  answer,  replevin  the  answer  alleged  generally, 
they  are  denied  by  operation  of  law.  without  stating  in  what  particular,  ihat 
Parsons  v.  Grand  Lodge,  etc.,  (Iowa  the  plaintiff  **  violated  the  terms  and 
1899)  7^  ^^*  W.  Rep.  676;  Nichols  v.  broke  the  conditions  "  of  a  mortgage 
Chicago  Great  Western  R.  Co.,  94  Iowa  authorizing  the  defendant  to  seize  the 
202;  Schulte  z/.  Coulthurst,  94  Iowa  41S.  propeity  covered  by  it  on  certain  con- 
Effect  of  Absence  of  Order  Beqvirlxig  tingencies.  The  reply  was  a  general 
Beply.  —  In  the  absence  of  an  order  denial.  It  was  held  that  on  proof  by 
requiring  the  plaintiff  to  reply  to  a  de-  the  defendant  of  certain  acts  of  the 
fense  of  avoidance,  the  allegations  of  plaintiff,  the  latter  might  show  by  any 
an  answer  not  setting  up  a  counter-  evidence  that  such  acts  were  not  a  vio* 
claim  must  be  taken  to  be  contro-  lation  of  the  terms  of  the  mortgage, 
verted.  Reilly  v.  Sabater,  (Supm.  Ct.  EUingsen  v.  Cooke,  37  Minn.  400, 
Tr.  T.)  26  Civ.  Pro.  (N.  Y.)  34.  In  Nebraska  justification  must  be 
1.  Balue  V,  Sear,  131  Ind.  303.  hold-  specially  pleaded,  or  the  facts  relied  on 
ing  that  where  the  defendant,  in  his  as  testimony  to  excuse  the  plaintiff's 
answer,  alleged  not  only  that  the  acts  will  not  be  admissible  in  evi- 
plaintiff  did  not  procure  a  loan  on  a  dence.  Phenix  Ins.  Co.  v.  Bachelder, 
note  and  mortgage  for  the  defendant,  39  Neb.  95. 

but  that  the  plaintiff  *'  did  not  pay  this  In  an  Action  for  Malidoni  Proseontion 

defendant  or  any  other  person  for  him  an  answer  setting  up  the  fact  that  the 

anything  whatever,"   and   by  his  evi-  defendant  acted   under  the  advice  of 

dence  went  into  that  subject,  a  door  counsel,  though  a  good  defense  if  true, 

was  opened  for  the  admission  of  evi-  is  not  new  matter  requiring  a  reply, 

dence  in  support  of  the  plaintiff's  ver-  Olson  v.  Tvete,  46  Minn.  225.     And  see 

sion  of  the  matter.  generally  article  Malicious  Prosecu- 

Alteration  of  Contract.  ->  Under  a  gen-  tion,  vol.  13,  p.  419. 
eral  denial  the  plaintiff  may  show  that  BecoTcry  of  Beal  Estate.  —  In  a  suit 
a  contract  has  been  altered  fraudu-  for  possession  of  and  to  quiet  title  to 
lently  by  the  defendant  since  execution  real  estate  the  plaintiff  may  rely  on 
and  performance.  Wirges?'.  Baeuerle,  any  legal  or  equitable  defense  to  the 
12  Hun  (N.  Y.)  134.  answer  he  may  have  under  a  general 
Fraud.  —  A  reply,  while  tacitly  ad-  denial.  Jackson  v.  Neal,  136  Ind.  173. 
mitting  the  execution  of  a  written  See  also  articles  Ejectment,  vol.  7,  p. 
instrument  set  forth  in  the  answer,  260;  Quieting  Title  —  Removal  of 
thereby  raising  no  issue  so  far  as  its  Cloud,  vol.  17,  p.  274. 
execution  was  concerned,  did  allege  Seply  to  Plea  of  Hon  Est  Factum. — 
that  the  signatures  of  the  plaintiff  and  Where  the  petition  contains  suffic  ;nt 
the  other  parties  who  signed  the  in-  averments  as  to  execution  of  an  instru- 
strument  were  procured  by  certain  ment,  a  sworn  plea  of  tton  est  factum 
false  and  fraudulent  statements  made  will  not  necessitate  a  replication  set- 
by  the  agent  of  the  defendant,  and  ting  up  facts  relied  on  in  evidence  to 
specified  what  such  statements  were  establish  a  ratification.  Houston,  etc., 
and  the  manner  in  which  it  was  R.  Co.  v.  Chandler,  51  Tex.  416. 
claimed  that  the  signatures  were  pro-  2.  Judy  v.  Duncan,  21  Mo.  App.  548; 
cured.  It  was  held  that  the  reply  McClendon  v.  Wells,  20  S.  Car.  514; 
raised  an  issue,  and  that  therefore  the  Balue  v.  Sear,  131  Ind.  301. 
plaintiff  had  the  right  to  introduce  evi-  Ai&rmatiTe  Matter  Must  Be  Pleaded.  — 
dence  to  show  that  the  verbal  contract  The  rule  is  that  whenever  a  plaintiff  in- 
which  he  claimed  was  originally  made  tends  to  rely  upon  any  fact  not  included 
had  not  been  varied  by  a  subsequent  in  the  allegations  necessary  to  the 
written  apfreement.  Missouri  Pac.  R.  support  of  the  defendant's  case,  **  he 
Co.  V,  McGrath,  3  Kan.  App.  220.  must  set  it  out  according  to  the  statute 

717  Volume  XVII I. 


Cod*  SepUes.       REPLICA  TIONS  AND  REPLIES.  ▼•rifloaUwi. 

and  new  matter  in  avoidance  of  the  answer  must  be  specially 
pleaded,  otherwise  it  cannot  be  proved  on  the  trial.* 

6.  Yerifioation  of  Reply  — <2.  In  General  —  Proyiiioiu  of  Oodet. — 
The  various  codes  differ  as  to  the  necessity  of  a  reply  being 
made  under  oath.     Prominent  among  their  respective  provisions 

in  ordinary  and  concise  language,  else  provides  that  a   party  may  admit  in 

he  will  be  precluded  from  gisringevi-  writing  any  allegation  of  facts  pleaded 

dence  of  it  upon  the  trial.     An  affirma-  by    his    adversary     which    otherwise 

tive  defense    should   be    clearly    and  would    be    deemed    controverted    by 

distinctly    set    forth."      FUnt-Walling  mere  force  of  law,  but  he  is  not  pre- 

Mfg.  Co.  V.  Ball,  43  Mo.  App.  504.  eluded  from  proving  other  independent 

1.  Ktmberling  v.  Hall,   10  Ind.  407;  facts    in    avoidance  of   the   facts    ad- 

Swlhart  v.  Cline,  19  Ind.  264;  Dillon  r.  mitted.     Where  the  defendant's  answer 

Russell,  5  Neb.  488;  Payne  v.  Briggs,  sets  up  matter  by  way  of  confession 

8  Neb.  78;  Phenix  Ins.  Co.  v.  Bachel-  and   avoidance,  and  the  plaintifif  pro- 

der.  39  Neb.  95;  Harrell  v.  Kemper,  44  poses  to  overcome  the  matters  alleged 

Tex.  421.  in   avoidance,  the  plaintiff  should   in 

Contoibutory  Kogligenoe.  —  In  Ford  v,  some  way  advise  the  court  that  matter 

Chicago,  etc.,  R.  Co.,  T06  Iowa  85,  it  in  avoidance  of  the  facts  admitted  will 

was  held  that  where  the  answer  sets  up  be   relied   upon  to  defeat  their  effect, 

contributory  negligence  in  avoidance,  and   this  may  be  done  by  a  separate 

if  the  plaintiff  expects  to  introduce  evi-  paper,  by   an   entry  of  record,  or  by 

dence  of   matter  to    avoid    the    facts  embodying  the  notice  in  the  admission 

pleaded  in  the  answer  he  should  plead  itself.     It  has  been  declared  that  such 

the  facts  by  way  of  reply.     Citing  Hay  a  statement  or  notice  is  not  expressly 

V.  Frazier,  49  Iowa  454.  required  by  statute,  but  is  necessary 

Statnto    of   Limitations.  —  Matter    in  from  the  nature  of  the  case.     Viele  v. 

avoidance  of  the  statute  of  limitations  Germania  Ins.  Co.,  26  Iowa  9. 

must  be  pleaded.     Willits  v.  Chicago,  Matter  Constitnting a Befonss  —  Federal 

etc.,  R.  Co.,  80  Iowa  531.  Praotice.  —  It  was  said   in  Burlington 

Forgery.  —  Where  the  defendant  set  Ins.  Co.  v.  Miller,  60  Fed.  Rep.  254, 
up  in  his  answer  an  assignment  of  a  by  Thayer,  J.,  that  in  roost  of  the 
judgment  to  him,  it  was  held  that  the  slates  it  would  be  the  duty  of  the 
plaintiff,  if  he  desired  and  expected  to  plaintiff  to  file  a  reply  to  the  new  mat- 
introduce  evidence  tending  to  prove  ter  alleged  in  the  answer,  if  it  is  in- 
such  assignment  to  be  a  forgery,  tended  to  show  a  state  of  facts  consti- 
should  have  alleged  such  fact  in  a  re-  tuting  an  estoppel  in  pais  or  a  waiver 
ply,  otherwise  he  could  not,  on  objec-  of  the  condition.  "  It  appears  to  be 
tion  made,  introduce  evidence  tending  held  by  the  Arkansas  courts  that  a 
to  prove  forgery.  Hay  v.  Frazier,  49  plaintiff  may  prove  any  facts,  without 
Iowa  454.  pleading   them,  which  will   suffice   to 

Want  of  Jnrisdiotion  must  be  pleaded  overthrow  or  rebut  a  special  plea  or 

in  order  to  avoid  the  effect  of  ajudg-  defense  stated  in  the  answer  by  way 

ment.     Plainer  v.    Plainer,    66    Iowa  of  confession  or  avoidance,  such  as  was 

378.  interposed  in  the  present  case.    *    *    * 

Fraud. — The  plaintiff  may,  without  It  follows,  therefore,  that  the  same  rule 

amending  his    petition,    prove    fraud  of  pleading  should  be  observed  by  the 

without  pleading  it,  where  the  answer  federal  courts  sitting  in  Arkansas  in 

has  set  up  payment  to  which  no  reply  the  trial  of  common-law  cases.*'     CVV- 

is  allowed.     Noble  v.  The  Steamboat  ing  Lusk  v,  Perkins,  48  Ark.  243. 

Northern  Illinois,  23  Iowa  109.  Beason  for  Bale.  —  By  denying  gener- 

Waiver  of  Breach  of  Contract.  —  A  gen-  ally  or  specifically,  or  upon  a  denial  of 

eral  denial   is  insufficient  to  make  an  knowledge   or   information     sufficient 

issue  of  a  waiver  by  the  defendant  of  a  to  form  a  belief,  the  plaintiff  is  held  to 

breach  of  contract  alleged  in  the  an-  rely  upon  such  denials;  and  at  the  trial 

swer;    the    reply   should   set   up    the  he  will  not  be  permitted  to  show  new 

waiver.     Ehrlich  v.  vEtna  L.  Ins.  Co.,  matter  constituting  a  defense  to   the 

103  Mo.  231.  defendant's  new  matter  in  avoidance, 

Votioe  by  Plaintiff  of  Matter  in  ATold-  for  the  reason  that  he  has  not  pleaded 

uoe  of  Answer.  —  In  Iowa  the  statute  it.    The  issue  will  be  upon  the  denial 
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are  requirements  that  a  reply  shall  be  verified  when  it  denies  the 
execution  of  a  written  instrument,  when  the  answer  is  verified, 
and  when  the  reply  is  dilatory.^ 

b.  Form  of  Verification.  —  In  some  cases  the  affidavit  of 
verification  must  be  to  the  eflect  that  the  reply  is  true  to  the 
knowledge  of  the  party  making  it,  except  as  to  the  portion  stated 
on  information  and  belief,  as  to  which  he  believes  it  to  be  true ; 
in  others  it  is  deemed  to  be  made  on  knowledge  unless  stated  to 
be  on  information  and  belief;  in  others  it  may  be  made  on  belief 
only.* 

c.  By  Whom  Made.  —  it  it  PreftraWe  that  the  Plaintiff,  or  one  of 
several  plaintiffs  acquainted  with  the  facts,  should  verify  the 
reply;  but  as  a  general  rule  a  representative  who  has  personal 
knowledge  of  all  the  material  allegations,  or  who  has  possession 
of  a  promissory  note  or  similar  security  which  may  be  the  cause 
of  action,  is  permitted  to  do  so.'     • 

If  the  Affidavit  If  Xade  by  a  Stranger  the  reason  thereof  should  be  set 
out  in  the  affidavit,  because,  though  there  are  cases  where  attor- 

of  the  defendant's  averments.     Win-  gations  of  the  answer  the  affidavit  of 

Chester  v,  Browne,  (Supm.  Ct.  Spec,  verification  was  made  by  one  of  two 

T.)  26  Abb.  N.  Cas.  (N.  Y.)  387.  defendants,  partners.   It  slated  that  the 

1.  See    the    codes    of    the    various  affiant  was  not  personally  acquainted 

states.     As  to  remedies  for  absence  of  with  the  matters  set  up  In  the  reply, 

verification,  see  infra^  V.  7.  d.  Absence  but  from  the  information  of    his  co- 

</  Verification.  defendant  he  believed  that  the  facts 

Yeriiled  Answer  Demands  Yerlfied  Beply  stated  were  true  in  substance  and  in 

—  AV7£f  York.  —  Where  it  is  provided  fact.  An  agent  of  the  plaintiffs  also 
by  statute  that  "  when  any  pleading  in  filed  an  affidavit  stating  that  he  was 
a  case  shall  be  verified  by  affidavit,  all  acquainted  with  all  the  facts  and  that 
subsequent  pleadings  (except  demur-  the  matter  in  the  reply  was  true,  and 
rers)  shall  be  verified  also,"  it  is  held  that  the  reply  of  the  codefendant  could 
that  if  the  answer  be  verified  the  plain-  not  be  obtained,  as  he  was  absent  and 
tiff  should  also  swear  to  the  truth  of  his  place  of  residence  could  not  be 
his  reply.  Levi  v.  Jakeways,  (Supm.  ascertained.  It  was  held  on  appeal 
Ct.  Spec.  T.).  4  How.  Pr.  (N.  Y.)  that  the  reply  fully  complied  with  the 
126.  requirements  of  the  code,   because  it 

Denial  of  Ezeontion  of  Bond  —  Kansas,  was  made  under  oath  by  one  of  several 

—  An  answer  in  substance  and  effect  parties,  and  in  addition  was  supported 
denying  that  a  bond  sued  on  is  exe-  by  the  affidavit  of  one  showing  himself 
cuted  by  the  defendant,  and  not  seek-  possessed  of  information  equal  to  that 
ing  affirmative  relief,  does  not  require  of  the  absent  defendant.  Kerr  v. 
a  veri£ed  reply.     Madden  v.  State,  35  Hedge,  12  Iowa  426. 

Kan.  146.  Instnunent  in  Possession  of  Bepresenta- 
Borden  of  Proof.  —  A  verified  reply  tive.  —  Where  the  action  is  on  a  prom- 
will  compel  the  defendant  to  prove  the  issory  note  in  the  possession  of  an 
allegations  of  the  answer.  Molino  v.  agent  or  attorney,  either  of  them  may 
Blake,  (Ariz.  189S)  52  Pac.  Rep.  366.  verify  the  reply*.     Kirkland  v.  Aiken, 

Testimony  Beqnired.  —  A  reply  under  66  Barb.  (N.  Y.)  211. 

oath  does  not  rec^uire  the  testimony  of  By  Attorney  of  Nonresident  Plaintiff.  — 

more  than  one  witness  to  overcome  it.  When   the   plaintiff   is  a  nonresident. 

Arms  V.  Stockton,  12  Iowa  327.  the  reply  may  be  verified  by  his  attor- 

8.  See  the  codes  of  the  various  states;  ney    upon     information.       Roscoe    v. 

and  see  article  Verification.                *  Maison,  (Supm.  Ct.  Spec.  T.)  7  How. 

8.  See  the  codes  of  the  various  states.  Pr.  (N.  V.)  I2i;    Drevert  v.  Appsert, 

B«plyof  One  of  Several  Parties  under  (Supm.  Ct.  Spec.  T.)2  Abb.  Pr.  (N.  Y.) 

Oath.  —  To  a  reply  denying  all  the  alle-  165. 
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neys  or  agents  may  make  affidavits  for  another  in  the  less  impor- 
tant steps  of  a  cause,  without  a  very  rigid  inquiry  into  their 
means  of  knowledge,  when  this  is  undertaken  upon  the  substance 
of  the  suit  —  upon  a  point  on  which  the  very  rights  of  the  par- 
ties depend  —  the  affiant  should  satisfy  the  mind  of  the  court 
that  his  means  of  information  are  full  and  adequate.^ 

d.  Effect  of  Unverified  Reply.  —  Failure  to  verify  a 
reply  which  should  be  verified  will  relieve  the  defendant  from 
the  necessity  of  proving  the  allegations  of  his  answer.* 

1.  Leach  r/.  Keach,  7  Iowa  232.  TTnYerlfied  Beply  Will  Freyent  Jvdg- 
Buffloienoy  of  TTniieoetsary  Verifleation.  mant  of  Hon  Frot.  —  Where  there  is  no 

—  Where  a  verificaiion  is  unnecessary,  moiion    to    set  aside  a   reply  on   the 

the  question  whether  a  verification  by  ground  that  it  is  not  verified,  it  is  suffi- 

a   representative,    not  stating   therein  cient  to  prevent  judgment  for  want  of 

that  the  affiant  had  icnowledge  of  the  a  reply.     Weils  v.  Dickey,  15  Ind.  361. 

facts  sworn  to  by  him,  nor  stating  that  AdndBsions  by  Failure  to  Yarifjr.  —  In 

be  is  agent  or  attorney  of  the  plaintiff,  Missouri    Pac.    R.   Co.    v.    Finley,   38 

nor  any  other  fact  concerning  authority  Kan.   550,   the  petition  alleged  that  a 

upon  him  to  verify  the  reply,  is  suffi-  railway  company,  by  its  agents,  drove 

cient,  need  not  be  determined.     Mad-  certain    cattle  from  a  wrecked   train 

den  V.  State.  35  Kan.  146.  along  and    upon    the    highway    to  a 

Approved  Precedent  of  Yerifioatioii  by  neighboring  village.  The  answer 
Eepresentative.  — "  B.  makes  oath  that  alleged  that  after  the  cars  were  de- 
the  plaintiffs  are  all  nonresidents;  that  railed  and  the  cattle  taken  therefrom, 
he  is  both  agent  and  attorney  for  the  owner,  by  his  agents,  drove  the 
them  in  this  county  and  state;  that  the  cattle  to  the  next  station.  The  ques- 
claimssuedon  areall  in  writing  and  in  tion  upon  this  part  of  the  pleading 
his  possession  for  collection;  that  most  was.  Which  of  the  two  sets  of  men 
of  the  facts  involved  are  in  his  personal  drove  the  cattle  —  the  agents  of  the 
knowledge,  or  derived  from  corre-  railway  company,  or  the  agents  of  the 
spondence  with  the  plaintiffs,  and  from  owner?  It  was  held  that  a  failure  to 
frequent  interviews  for  them  with  de-  verify  the  reply  did  not  admit  that  the 
fendant,  M.;  and  that  the  same  are  owner  took  charge  of  the  cattle  and 
true  except  those  stated  on  information  drove  them  along  the  public  highway, 
and  belief,  and  as  to  those  he  believes  Where  the  answer  alleges  a  written 
them  true."  Johnson  s'.  Maxwell,  87  contract  of  settlement  of  the  matter  in 
N.  Car.  iS.  controversy,   and  there   is  no  verified 

Insafficient  Verification  by  Eepresenta-  denial   thereof,   the  execution  of  the 

tive.  —  Where   the   matter  in  question  contracts   being    admitted    under    the 

was,  in  its  nature  and  by  the  statement  code,  it  carries  with  it  a  recognition  of 

of  it,  supposed  to  have  taken  place  be-  all  legal  inferences  which  may  neces- 

twcen  the  parties  personally,  while  the  sarily    be    drawn   from   it.     Chicago, 

wife  of  the  complainant,  who  made  the  etc.,  R.  Co.  v,  Imhoff,  3  Kan.  App.  765. 

sworn  denial,  did  not  pretend  to  pos-  Verified  Answer   Hot    Admitted  True 

sess  any  special  information  upon  it,  when  Eeply  It  Hot  Beqnisite.  —  Where 

nor  any  knowledge  save  such  as  might  no  reply  is  necessary,  it  is  not  requisite 

be  supposed   to  arise  from  a  general  ihat  a  reply  filed  denying  the  sworn 

familiarity  with  her  husband's  affairs,  allegations  of  the  answer  should  be  on 

it  was  held  that  her  knowledge  did  not  oath,  and  the  verified  answer  will  not 

answer  the  requirement  of  the  statute,  be    taken    as    true.      Harper    County 

and  was  not  sufficient  to  enable  her  to  v.  Rose,  140  U.  S.  71. 

verify  the  pleading  in  the  place  of  the  Proof  of  Ezecation  If  Hot  Beqtiisite  in 

complainant  himself.     Leach  v.  Keach,  Indiana  where  a  reply  denying  the  ex- 

7  Iowa  232.  ecutlon  of  a  written  instrument  is  not 

2.  Moore  v.  Emmerl,  21  Kan.  i.  verified.  Wells  v,  Dickey,  15  Ind.  361; 
holding  that  after  trial  there  is  no  error  McNeer  r.  Dipboy,  13  Ind.  542;  Rus- 
in  refusing  permission  to  verify  a  re-  sell  v.  Drummond,  6  Ind.  216. 

ply,  and  the  allegations  of  the  answer  TlnYerified  Beply  TraTorsee  Otlier  Ayer- 

will  stand  admitted,  meats,  —  Absence  of    verification    will 
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7.  Bemedies  for  Insoffioiency  and  Irregularity  —  a.  In  General. 
—  A  demurrer  to  a  reply  should  as  a  rule  be  carried  back  to  the 
answer,  and  if  the  answer  is  insufficient  judgment  on  the  demurrer 
should  be  rendered  for  the  plaintiff  even  though  the  reply  is 
demurrable.*  All  objections  to  a  reply  on  the  ground  of  its 
insufficiency  to  put  in  issue  the  allegations  of  the  answer  should 
be  raised  in  the  trial  court,  otherwise  they  cannot  be  considered 
on  appeal.* 

Yariou  Motions  —  Demnrrer. — The  objection  may  be  in  the  form 
of  a  motion  to  have  the  pleading  made  certain  and  definite,  or 
there  may  be  a  demurrer,*  a  motion  for  judgment  on  the  plead- 
ings and  taking  an  exception  on  a  refusal  of  the  motion,*  or,  if 
the  ground  of  insufficiency  is  that  the  reply  contains  repugnant 
allegations,  a  motion  to  compel  the  plaintiff  to  elect  on  which  he 
will  rely.* 

b.  Inconsistency.  —  The  practice  under  the  various  codes 
respecting  replies  that  appear  to  be  inconsistent  is  not  harmoni- 
ous.    In  some  states  it  seems  that  the  defendant  should  demur;  • 

not  render  the   reply    ineffectual  as  a  was   not  allowed   to  him.     Interstate 

traverse  of  all  other  avermenis  of  the  Land,  etc..  Co.  v,  Pation,  21  Colo.  503. 

answer  other  than  the  execution  of  a  8.  Highlands  v,  Raine,  23  Cojo.  295; 

written  instrument.     Hill  v,  Jones,  14  Interstate  Land,  etc.,  Co.  v.  Pattoi.  21 

Ind.  389.  Colo.  503;  Dean  v.  Goddard,  55  Minn. 

In  Iowa  a  party  replying  under  oath  290.    And  see  articles  Definiteness  and 

can  claim  that  his  reply  be  considered  Certainty  in  Pleading,  vol.  6,  p.  246; 

as  evidence,  but  the  defendant  cannot  Demurrers  at  Common  Law  and  un- 

claim  anything  from  the  fact  that   the  der  the  Codes,  vol.  6,  p.  292;  Demur- 

reply  is  unverified.     Lee  v.  Keister,  11  rers  in  Chancery,  vol.  6,  p.  391. 

Iowa  480;  Kerr  t'.  Hedge,  12  Iowa  426.  Bill  of  FarticnlArs.  —  Though  a   bill 

1.  See  article   Demurrers  at   Com-  of  particulars  may  be  an  appropriate 

MON  Law  and  under  the  Codes,  vol.  remedy,  it  will  not  be  directed,  as  to 

6.  p.  326.  the  same  matters,  in  conjunction  with 

8.  Interstate   Land,  etc.,   Co.  v.  Pat-  the  granting  of  a  motion  to  make  the 

ton,  21  Colo.  503;  Holden  v,  Clark,  16  reply  more  definite  and  certain.     Lahey 

Kan.  346;    Louisville,  etc.,   R.   Co.   v.  v.  Kortright,  55  N.  Y.  Super.  Ct.  156. 

Payton,  (Ky.   1898)  45  S.  W.  Rep.  83;  4.  Walker  v.  Scott,  106  N.  Car.  56. 

Dean  v.  Goddard,  55   Nflnn.  290;  Ed-  In  Colorado  it  seems  that  the  defect 

monson  v,   Phillips,  73  Mo.  63;  Long  cannot  be  reached  by  a  motion  of  this 

r.  Long,  79  Mo.  644;  Collins  t'.  Trotter,  kind.     Highlands   v.   Raine,  23  Colo. 

81  Mo.  275;    Chicago,  etc.,   R.  Co.  v.  295. 

Lundstrom,  t6   Neb.   254;    Walker    v.  5.  Dean  v.  Goddard,  55  Minn.  290. 

Scott,  106  N.  Car.  56;  Wood  v.  Lake,  13  6.  Haas  v,  Shaw,  91  Ind.  384;  Dinck- 

Wis.    94.     And   see   generally    article  eriocker  t/.  Marsh,  75  Ind.  548;  Will  v. 

Exceptions  and   Objections,   vol.   8,  Whitney,    15    Ind.    194;    McAroy    v, 

p.  153.  Wright,  25  Ind.  22;  Hopkins  t^.  Greens- 

O^eotioni  Waived. —  Where  it  is  pro-  burg,  etc..  Turnpike  Co.,  46  Ind.  187; 

vided  by  the  code  that  the  defendant  Bishop  v,  Travis,  51  Minn.  183;  Baus- 

may,  within  ten  days  after  the  service  man  v.  Woodman,  33  Minn.  512;  Ben- 

of  a  notice  in  writing  upon  himself  or  nett    v.    Connecticut   F.    Ins.   Co.,  27 

attorney  that  a  reply  has  been  filed,  de-  Cine.   L.   Bui.    15,    11  Ohio  Dec.  (Re- 

muror  move  10  strike  out  such  reply,  piint)429;  Newcomb  r.  Weber,  I  Cine, 

it  is  held  that  if  he  goes  to  trial  without  Super.  Ct.  12;  Ennis  v.  Case  Mfg.  Co., 

objection  during  the  ten  days  he  waives  30  Fed.  Rep.  487. 

any  right  to  object  that  the  statutory  In  Missoiixl  the  defendant  may  either 

period  within  which  to  attack  the  reply  demur  specially  or  move  to  strike  out* 
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in  others  the  object  may  be  attained  by  moving  to  strike  out '  or 
by  moving  for  judgment  on  the  pleadings;*  or  according  to 

some  authorities  the  reply  may  be  clisregarded.* 

Time  for  Sxoeptiog  for  Inooniiiteiioy.  —  Any  objection  to  the  reply  on 
the  ground  of  inconsistency  with  the  complaint  must  be  taken 

before  verdict,  or  its  sufficiency  will  be  regarded  as  admitted.* 

Herf,   etc.,  Chemical   Co.    v.    Lacka-  which   the   pleader  intends  to  reply, 

wanna  Line,  70  Mo.  App.  274.  and  where  this  notice  has  been  given, 

Jtemiivror  Kot  Fermitted  —  Vow  York,  and  an  issue  has  been  made  upon  the 
-«*It  was  held  under  the  New  York  pleading  in  which  it  has  been  given, 
Codr  of  1849  ^^^^  *  motion  to  set  asido  and  the  issue  has  been  fally  and  fairly 
or  strike  out  the  reply  upon  the  ground  contested  at  the  trial,  it  does  not  ap« 
of  inconsistency  was  proper  where  it  prar  that  the  party  against  whom  the 
alleged  new  matter  inconsistent  with  contest  is  finally  determined  is  en- 
tbf  complaint.  White  v,  Joy,  13  N.  Y.  titled  to  a  reversal  of  the  judgment 
83,  the  court  saying:  "Since  the  merely  because  his  antagonist  notified 
code,  parlies  must  find  their  authority  him  of  the  ground  of  his  contention  in 
for  pleading  in  the  code;  and  if  the  a  reply,  instead  of  notifying  him  of 
authority  is  not  found  tliere  for  any  such  ground  in  his  petition."  Craw- 
pleading  put  in,  and  it  is  not  a  case  ford  v.  Spencer  36  Mo.  App.  78.  See 
where  a  demurrer  is  authorized,  the  also  Hiltz  v.  Scully,  i  Cine.  Super, 
remedy  is  by  motion  to  strike  out.  It  Ct.  555,  a  similar  case. 
if  an  irregularity  to  put  in  pleadings  8,  Osten  v.  Winebill,  10  Wash.  333. 
not  authorized  by  the  code.  All  the  %,  Sankey  v.  Noyes,  i  Nev.  68; 
cases  in  which  a  demurrer  may  be  in-  Hargis  v,  Burgin,  4  Ky.  L.  Rep.  637; 
terposed  are  clearly  specified."  Pennington  v.   Balee,  B  Ky.  L.  Rep. 

1.  Hunt  V.  Johnston,  105  Iowa  311;  962;  Davis  v.  Ford,  15  Wash.  107. 

Philibert  v,  Burch,  4  Mo.  App.  470;  4.  Lebanon  Min.  Co.  v.  Consolidated 

Magruder  c.  Admire,  4  Mo.  App.  133;  Republican    Min.    Co.,  6    Colo.    371; 

Bowman  v,  Springfield,  etc.,  R.  Co.,  14  Prenatt    v,    Runyon,     13    Ind.     174; 

Cine.  L.  Bui.  55,  i  Ohio  Cir.  Ct.  64,  x  Briggs  v.  Klosse,  5  Ind.  App.  139;  New 

Ohio  Cir.  Dec.  39;  London,  etc..  Docks  v.  Wambach,  43  Ind.  456:  McAroy  c^. 

Co.  z'.  Metropolitan  R.  Co..  35  L.  T.  N.  Wright,   35   Ind.   33;    Adams  County 

S.  733;  Davis  V.  Ford,  15  Wash.  107.  v.  Hunter,  78  Iowa  328;  Pennington  v, 

SlaulUaooiiB  Demurrer  and  Hotionto  Balee,   8   Ky.   L.   Rep.  962;   Whitney 

Iferike.  —  Where  the  defendant  moves  v.  National   Masonic   Ace.   Assoc.,  57 

to  strike  out  the  reply  because  it  is  in*  Minn.  473:  Mortland  v,  Holton,44  Mo. 

consistent  with  the  petition,  he  cannot  58;    Philibert  v,   Burck,  4  Mo.  App. 

at  the  same  time  demuf  for  the  same  470;  State  v,  Jones,  53  Mo.  App.  207; 

reason,  because  the  demurrer  recog-  Randolph  v,  Frick,  57  Mo.  App.  400: 

nizes  the  existence  of    the  pleading,  Herf,   etc.,   Chemical    Co.    v.   Lacka- 

but    raises  the  question  of  its  suffi*  wanna  Line,  70  Mo.  App.  374;  Stepp 

ciency.    Laws  v.  Carrier,  3  Cine.  Super,  v,  Livingston,  73  Mo.  App.  175, 

Ct.  80,  where  the  court  said:     '*  If  the  Referee's  Report,  —  The    report   of  a 

motion    to    strike    out    the    reply  be  referee  is  considered  equivalent  to  a 

granted,  there  is  nothing  to  demur  to;  verdict.     Beard  v.  Hand,  88  Ind.  183. 

and,  on  the  other  hand,  if  the  demur-  Objaotioiis   Waived,  —  In   Ankeny  v. 

rer  be  sustained  there  is  no  subject  for  Chrk,  148  U.  S.  355,  Shiras,  J.,  said: 

the    motion.      The    motion    must    be  '*  Even  if,  as  a  matter  of  technics,  the 

stricken  from  the  files,  though  the  party  replication  was  a  departure  from  the 

may  renew  it  at  the  proper  time  if  be  complaint,  it  is  not  easy  to  see  how  the 

desires  so  to  do."  defendant  could  have  availed  himself 

Refusal  of  Trial  Oonrt  to  Strike  Out  In-  of  such  a  defect  in  a  court  of  error, 

ooasistent  Reply.  —  Where  the  ruling  of  His  proper  course,  if  he  wished  to  in« 

the  trial  court  was  held  technically  voke  the  rigor  of  the  law,  was  to  raise 

erroneous  in  refusing  to  strike  out  a  the  question  either  by  a  demurrer  or 

reply  which  was  inconsistent,  it  was  by  a  motion;  but  his  conduct  in  agree- 

taid  by  the   appellate  court:     '^  The  ing  to  a  change  of  venue  after  the 

office  of  a  pleading  is  to  give  notice  to  pleadings  had  been  perfected,  in  en- 

the  opposite  party  of  the  ground  on  tering    into    a    stipulation    as  to  the 
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c.  Faulty  Denials.  —  Should  the  denial  fall  short  of  that 
rendered  necessary  by  the  code,  it  may  be  objected  to  by  a 
motion  to  make  it  definite  and  certain  or  there  may  be  a  demur 
rer  thereto,*  but  any  objection  on  this  score  should  be  made  at 
or  before  the  trial.* 

d.  Absence  of  Verification.  —  It  seems  that  an  unverified 
reply  may  in  some  cases  be  returned  to  the  plaintiff  and  treated 
as  a  nullity,*  or  there  may  be  a  motion  to  set  it  aside,*  but  it 
has  been  held  that  the  defect  cannot  be  reached  by  demurrer.* 

e.  Unnecessary  Replies.  —  Where  the  reply  is  unnecessary 
and  not  authorized,  it  should  be  struck  from  the  files  or  treated 
as  surplusage,  or  it  may  be  demurred  to.* 

principal  facts  of  the  case,  and  in  going  643,  where  the  allegation  of  the  answer 

to   trial   upon   the  issue  as  made  up,  was  that  the  plaintiff,  "  without  just 

ought  to  preclude  him  from  opening  cause,  discharged  the  defendant,"  and 

the  pleadings  at  the  trial."  the  reply  was  that  '*  plaintifif  denies 

BeoMirror  to  Evidenoo  and  Xotion  for  that  he  discharged  defendant  without 

Hoasnit  —  Where  the  defendant  objects  just  cause,"  it  was  held  that  a  denial 

to  testimony   under  the  pleadings  on  in  the  terms  of  the  averment  of  the  an- 

the     ground     of     inconsistency,    and  swer  would  be  deemed  sufficient  after 

moves  for  a  nonsuit  instead  of  moving  verdict  to  put  in   is?ue  all   the   facts 

for  judgment  on  the  pleadings,  he  pre-  thus  blended  in  one  sentence.     The 

serves  his  rights  in  an  appellate  court,  court  said:    '*  The    pleader  who  sees 

Osten  V,  Winehill,  10  Wash.  333.  fit  to  thus  blend  two  separate   facts, 

1,  Fallon     V.    Durant,    (Supm.     Ct.  that  be  was  discharged,  without  just 

Spec.   T.)  60   How,    Pi.  (N.   Y.)  178;  cause,  ought  not  to  be  allowed,  after 

Herdman  v,   Marshall,   17    Neb.   252;  going   to   trial    without    obection,    to 

Macalester     College     v.     Nesbitt,    65  claim    that   the    answer    denying   the 

Minn.J7.     And  see  generally  articles  averment  as  made  in   its   very   terms 

Definiteness  AND  CERTAINTY  IN  Plead-  admils  the  fact  of  discharge.     Had  the 

ING,    vol.   6.    p.    246;     Demurrers  at  denial    been    that    he   denied   he  dis- 

CoMMON  Law  and  under  the  Codes,  charged  defendant  as  alleged,  it  would 

vol.  6.  p.    292;  Demurrers  in  Chan-  have  put  in  issue  only  the  justice  of  the 

cery,  vol.  6,  p.  391.  discharge." 

8.  Peterson  «».  Ruhnke,  46  Minn.  115,  8.  Levi  v.  Jakeways.  (Supm.  Ct. 
holding  that  where  no  objection  was  Spec.  T.)  4  How.  Pr.  (N.  Y.)  126.  And 
made  to  the  reply  until  the  case  came  see  article  Verification. 
on  for  trial,  it  was  too  late,  the  court  4.  Silliman  v.  Eddy,  (Supm.  Ct. 
saying:  "  Where  no  attempt  is  made  Spec.  T.)  8  How.  Pr.  (N.  Y.)  122,  hold- 
to  correct  plradings  by  motion  or  ing  that  where  the  reply  is  entirely 
otherwise  before  the  trial,  every  uncalled  for  and  cannot  have  any  legal 
reasonable  intendment  will  be  made  in  bearing  on  the  rights  of  the  parties,  the 
their  support.  The  purpose  of  the  absence  of  a  proper  verification  can  be 
pleader  to  put  in  issue  the  new  matter  no  ground  for  a  motion  lo  set  it  aside, 
set  up  in  the  answer  is  evident,  and  it  6.  Wells  v.  Dickey,  15  Ind.  361;  Mc- 
is  clear  that  the  defendant  could  not  be  Neer  r.  Dipboy,  13  Ind.  542;  Russell 
misled.  Assuming  that  the  pleading  v.  Drummond,  6  Ind.  216. 
was  objectionable,  the  remedy  was  by  Defense  to  Objection  to  Unverified  Be- 
special  motion  to  correct  it,  and  not  by  plies.  —  Where  the  reply  is  objected  to 
disregarding  it,  or  by  the  exclusion  of  on  the  ground  of  absence  of  a  verifica- 
evidence  at  the  trial."  tion,  the  plaintiff  may  assert  that  he 

Olifjeetion  at  Trial.  —  In  Herdman  v,  was  not  bound  to  reply.     Silliman  v. 

Marshall,  17  Neb.  252,  it  was  held  that  Eddy,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr. 

if  an  objection  is  to  be  made  at  all  it  (N.  Y.)  122. 

should  be  made  on  the  trial,  so  that  Centra. —  Roscoe  t^.  Maison,  (Supm. 

the   party   filing  the    pleading  is  not  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.)  121. 

taken  by  surprise.  6.  Lusk    v,    Perkins,   48    Ark.    238; 

In  Kimberli'n  v.  Short,  24  Mo.  App.  Abbott  v.  Rowan,  33  Ark.  593;  George 
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8.  Aider  by  Beply.  —  Where  the  reply  expressly  alleges  or 
admits  a  material  fact  omitted  by  the  answer,  it  has  the  effect  of 
making  good  any  deficiencies  therein,  and  judgment  should  not 
in  such  case  be  rendered  for  the  plaintiff  on  the  pleadings.^ 

V.  St.  Louis,  etc.,  R.  Co.,  34  Ark.  613;  within    which    an    objection    may    be 

St.  Louis,  etc.,   R.  Co.  v,   Higgins,  44  made,  it  is  unnecessaiy  for  the  moving 

Ark.  293;    Ferris  v,  Johnson,  27  Ind.  party  to  show  that  the  motion  is  in 

247:    Hunt  V.  Johnston,  105  Iowa  311;  time;  but  if  it  is  not  made  in  time,  thai 

Bayliss  v.  Murray,  69  Iowa  290;  Ward  fact  should  be  set  up  by  the  adverse 

V,   Comegys,   (Supm.   Ct.   Spec.  T.)  2  party.     Barber  v,   Bennett,  4    Sandf. 

How.  Pr.  N.  S.  (N.  Y.)  42S;  Dillon  v.  (N.  Y.)  705. 

Sixth  Ave.  R.  Co.,  46  N.  Y.  Super.  Ct.  1.  James  r.    McPhee,   9  Colo.  486; 

SI;    Sterling   v.  Metropolitan   L.    Ins.  Colorado  Fuel,  etc.,  Co.  v.  Chappell, 

Co.,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  St.  (Colo.  App.  1898)  55  Pac.  Rep.  606. 

Rep.  96;  Davis  v,  Schmidt,*  22  S.  Car.  Sllbot  of  Omiision  to  Demur.  —  Where 

128.  the  sufficiency  as  a  defense  of  matter 

Vot  Demurrablo.  —  It  has  been  held  arising  after  action   begun,   that  has 

that  the  objection  cannot  be  taken  by  been   set  out  in  the  answer,  has  not 

demurrer.    Cannon  v.  Davies,  33  Ark.  been  raised  by  demurrer,  but  a  reply 

56;  Avery  v.  New  York  Cent.,  etc.,«R.  has  been  put  in  expressly  denying  it, 

Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  6  N.  it  is  too  late  to  object  that  it  cannot  be 

Y.  Supp.  547.  relied    on    as    a    defense.     Puffer    v, 

Iiregnlar  Boplias  Caustng  Vo  Embar-  Lucas,  loi  N.  Car.  281. 

raasmont  to  the  defendant  will  not  be  Abandonment   of    Demurrer.  —  Where 

struck    out.      Stegman    v,    HoIIings-  the  plaintiff,  instead  of  relying  upon 

worth,  (Supm.  Ct.  Gen.  T.)  16  N.  Y.  the  sufficiency  of  a  demurrer,  files  a 

Supp.  820.  replication,  he  abandons  the  demurrer 

notion    Xnit    Be    Timely.  —  Where  and  it  ceases  to  be  a  part  of  the  record, 

rules  are  prescribed  limiting  the  time  Young  v.  Martin,  8  Wall.  (U.  S.)  354. 
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I  Iv  Oehebal,  725. 

n.  What  (Itjestiovs  Hat  Be  Bepobted,  728. 
nL  FoBM  OF  Befoet,  732. 

IV.   HEABIKO  AKD  DETEBimrATIOH  OF  BEFOBT,  733. 
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2.  Determination  of  Report^  *]'^^, 

T.  Pbactice  Afteb  Bepobt  Is  Detebmieeb,  736. 

CROSS-REFERENCES. 

See  in  general  articles  AGREED  CASE,  vol.  i,  p.  384;  CASE 
MADE  ON  APPEAL,  vol.  3,  p.  879;  CERTIFIED  CASES, 
vol.  3,  p.  918. 

L  Iv  Oekebal.  —  In  Conneotlent  and  Yermont  certain  of  the  inferior 
courts  are  authorized  by  statute  to  reserve  for  the  higher  courts, 
before  judgment,  questions  of  law  arising  in  cases  tried  before 
them.^ 

In  MaisMhiisetts,  while  the  power  of  justices  of  the  Supreme 
Judicial  Court  to  report  to  the  full  court,  at  any  stage  of  a  case, 
questions  of  law  arising  on  a  trial  or  other  proceeding,  whether 
civil  or  criminal,  has  long  been  recognized,*  the  judges  of  the 

1.  In  Conneeticiit,  *'  questions  of  law  on  the  exceptions;   and  the  Supreme 

may    be     reserved    by    the     Superior  Court  shall   hear  and   determine  the 

Court,    Court  of  Common    Pleas,   or  question   upon  such   exceptions,    and 

District  Court,  in  cases   tried   before  either  render  final  judgment  thereon 

either  of  them,  for  the  advice  of  the  or  remand   the   same   to  the  County 

Supreme  Court  of  Errors,    provided.  Court,    as    seems    just."      Stat.    Vt., 

that   no  such   questions  shall   be   re-  §  1629. 

served  without  the  consent  of  all  par-        2.  Terry  v.   Brightman,   I2q    Mass. 

ties  to  the  record  in  such  cases;   and  535. 

the  court  making  such  reservation  Present  Statutes.  —  Such  reservation 
shall,  in  the  judgment,  decree,  or  de-  of  questions  of  law  by  a  single  justice 
cision  made  or  rendered  in  such  cases,  for  rhe  full  court  is  at  present  author- 
conform  to  the  advice  of  the  Sureme  ized  by  Pub.  Stat.  Mass.,  c.  150,  §  8; 
Court  of  Errors."  Gen.  Stat.  Conn.,  c.  151,  §§  18,  20.  And  see  Forbes  r. 
§  1 114-  Tuckerman,  115  Mass.  119. 

In  Yermont,  "  when  exceptions  are        Questions  of  Law  Arising  on  a  Probata 

taken  and  filed  in  a  cause  in  County  Appeal  tried  before  one  of  the  justices 

Court,  such  court  may  in  its  discre-  of  the  Supreme  Judicial  Court  may  be 

tion  pass  the  same  and  said  cause  to  brought  before  the  full  court  on  a  re- 

the  Supreme  Court  before  final  judg-  port  of  the  judge,  in  case  he  thinks  fit 

ment,   for  hearing  and  determination  in  the  exercise  of  his  discretion  10  re- 
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inferior  courts  had  no  authority,  in  civil  cases,  to  report  such 
questions  to  the  Supreme  Judicial  Court,  until  the  establishment 
of  the  Superior  Court  having  jurisdiction  throughout  the  com- 
monwealth.* By  the  act  establishing  this  court  the  judges 
thereof  were  authorized  to  make  such  report,  but  this  authority 
was  limited  to  cases  tried  before  a  jury,'  and  the  report  could 

serve  them  for  the  consideration  of  the  equity   refusing  a   motion  for  issues, 

full  court.     Higbee  v.  Bacon,  II  Pick.  Harris  v.  Mackintosh,  133  Mass.  228. 

(Mass.)  423.  Joint  Beeervation  of  Two  Cases.  — In 

Beport  of  Evidenoe  on  Xotlon  for  Kew  Tansey  v.  McDonnell,  142  Mass.  220, 
Trial.  — ''  If  an  aggrieved  party  could  A  sued  B  in  equity  to  have  an  ex- 
have  required  the  presiding  justice  at  ecutor'ssaleadjudged  Void,  and  B  sued 
the  trial  term  to  rule  upon  the  suffi-  A  in  another  county  to  have  the  sale 
ciency  of  the  evidence  to  warrant  the  confirmed  Both  bills  were  answered, 
jury  in  finding  affirmatively  a  particu-  and  the  answer  to  the  second  pleaded 
lar  issue,  and  neglected  to  do  so,  he  the  pendencv  of  the  first,  but  the  sec- 
cannot  as  of  right  require  the  presid-  ond  bill  did  not  refer  to  the  first,  and 
ing  justice  on  a  motion  for  a  new  the  facts  in  the  two  cases  did  not  ap- 
trial,  to  make  a  ruling  on  the  subject,  pear  from  the  bills  and  answers  to  be 
or  to  re{>ort  the  evidence.  New  trials  identical.  Under  these  circumstances 
often  are  granted  on  the  ground  that  it  was  held  that  the  justice  of  the  Su. 
the  verdict  is  against  the  evidence,  preme  Judicial  Court  before  whom  the 
even  when  there  was  some  evidence  to  cases  were  tried  had  no  authority  to 
support  the  verdict  proper  to  be  sub-  reserve  them  together  for  the  consld- 
mltted  to  the  jury.  Unless,  on  the  eratlon  of  the  full  court  on  the  bills 
hearing  of  such  a  motion,  the  facts  in  and  answers,  even  though  the  second 
some  proper  way  are  separated  from  bill  was  to  be  deemed  a  cross-bill, 
the  law,  there  is  no  question  of  law  Biscretion  of  Court.  —  In  Phillips  v. 
arising  from  the  decision  on  the  motion  Soule,  6  Allen  (Mats.)  150,  it  was  held 
which  can  be  carried  to  the  full  court,  that  this  power  to  reserve  questions  of 
But  the  presiding  justice  iray,  if  he  law  was  a  power  resting  in  the  exercise 
chooses,  m  deciding  such  a  motion,  of  a  sound  discretion  which  the  full 
repot  t  the  evidence  to  the  full  court;  court  would  in  no  degree  revise  or  con* 
and  if  he  does  so  there  may  be  a  ques-  trol;  that  it  ought  not  to  be  exercised 
tion  of  law  which  the  full  court  can  unless  the  questions  were  of  so  grave 
consider."  Pir  Field,  C.  J.,  in  Capper  and  doubtful  a  nature  as  in  the  opin- 
V.  Capper,  172  Mass.  262.  ion  of  the  presiding  judge  to  require 

Qnettlons  of  Faot.  —  The  power  of  a  further  consideration,  or  the  case  vas 

single  judge  to  report  cases  under  Pub.  of  such  a  nature  as  to  render  this  mode 

Stat.    Mass.,  c.   150,  §  8.  is  limited  to  of  determining   the  questions  of  law 

questions  of  law  arising  on  a  trial  or  involved  expedient  or  necessary;  and 

other  proceeding,   or   upon  a  motion  that    in   all   other  cases   the   fight  to 

for  a  new  trial  on  account  of  nondirec-  allege    and     file    exceptions    afforded 

tion  or  misdirection  as  to  matters  of  ample  opportunity  to  all  parties  to  ob- 

law,  and  under  this  section  of  the  stat-  tain   the   adjudication  of  the  court  of 

ute   questions  of   fact    cannot    be   re.  last  resort  on  every  question  material 

ported.    Jamaica  Pond  Aqueduct  Corp.  to   the   determination   of  their  rights. 

V.  Chandler,  9  Allen  (Mass.)  159.     But  And  to  the   same   effectf  see  Com.   v. 

a  report  upon  the  equity  side  of  the  Child,  10  Pick.  (Mass.)  252. 

court  submits  for  revision  the  infer-  1.  Goddard  v.  Perkins,  9  Gray  (Mass.) 

ences of  fact  as  well  as  the  conclusions  411;  Terry  v,   Brightman,   129   Mass. 

of  law  involved  in  the  case.     Wright  v.  535. 

Wright,  13  Allen  (Mass.)  207;  Parks  v,  8.  Bearce  '/.  Bowker,  115  Mass.  129, 

Bishop,   120    Mass.   340;    Stockbridge  Hogan  v.  Ward,  115  Mass.  130,  note; 

Iron  Co.  V,  Hudson  Iron  Co.,  102  Mass.  Com.  v.  Dowdican,  115  Mass.  133. 

45.     And  it  also  submits  for  revision  lUnstrations  of  Bale. —  In   Morse  v, 

those  questions,  even  if  of  judicial  dis-  Dayton.  125  Mass.  47,  it  was  held  that 

cretion,  which  are  the  subjects  of  ap-  under   Gen.   Stat.    Mass.,   c.  115,  §  6 

peal,  such,  for  instance,  as  questions  (Pub.  Stat.  Mass.,  c.   153,  §  6).  ques- 

arising  on  exceptions  to  an  order  in  tions  of  law  arising  on  the  trial  in  the 
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not  be  made  until  after  verdict.^  This  latter  requirement  of  the 
act  was  afterwards  changed  by  a  statute  authorizing  the  report 
to  be  made  before  verdict  in  certain  cases,*  but  this  practice  was 
found  to  be  inconvenient,  and  the  statute  was  subsequently 
repealed,*  By  the  present  statutes  on  the  subject  it  is  provided 
that  in  civil  cases  the  judges  of  the  Superior  Court  may,  after 
verdict  or  decision,  report  questions  of  law  to  the  Supreme  Judi- 
cial Court;*  that  they  may  report  equity  cases  upon  the  plead- 
ing and  the  facts  found  by  them  to  the  full  court ;  *  and  that  in 

Superior  Court  of  charges   of    fraud  S.  Terry  v.   Brightman,   139  Mass. 

against  a  person  applying  to  take  the  535. 

oath    for    the  relief  of  poor   debtors  4.  Pub.    Stat.   Mass.,    c.    153,   g  6; 

might  be  reported  to  the  Supreme  Judi-  Stat.  1891,  c.  227,  §  2. 

cial  Court,  since  such  proceeding  was  ConstJMkian  of  Statute.  —  Where  the 

in  its  nature  a  civil  action.  trial   is  had   by   the  court  without  a 

But  in  Taylor  v.  Taunton,  113  Mass.  jury,  the  judge,  after  a  finding   upon 

2()0»  it  was  held  that  a  report  could  not  the  facts  equivalent  to  the  verdict  of  a 

be  made  under  the  statute  in  a  case  jury,  may  report  questions  of  law  for 

where    the    trial    was    had    before    a  the    determination    of    the    Supreme 

•herifi's  jury  and  the  verdict  was  re-  Judicial  Court  in  like  manner  as  U  a 

turned  into  the  Superior  Court;  audit  verdict  had  t>een  rendered  by  a  jury; 

was  also  held  that  the  report  could  not  but  the  Superior  Court  has  no  power  to 

be   treated   as  a  bill  of  exceptions  in  report  before  verdict  cases  tried  by  a 

order    to    retain    jurisdiction    of    the  jury;  nor  has  it  power  to  report  cases 

questions  stated  therein.  tried  without  a  jury  without  making 

Issne  Improperly  Submitted  to  Jury.  —  any  decision  in  matters  of  law  or  enter- 

The  fact  that  an  issue  which  ought  to  ing  of  record  a  finding  upon  the  facts 

be  decided  by  the  judge  has  been  sub-  equivalent  to  the  verdict   of  a  jury, 

mitted  to  the  jury  does  not  enable  the  Terry  v,   Brightman,   129  Mass.   535. 

Superior  Court  to  report  a  question  of  And  to  the  same  effect  see  Johnston  v, 

law  arising  thereon  to   the  Supreme  Faxon,  167  Mass.  473. 

Tudictal  Court.    Try  on  er.  Merrill,  116  Beport  Oonfined  to  Ctmftieae  of  Lanr. — 

Mass.  299.  The   authority   thus    given    to  report 

1.  Minot  V.  Sawyer,  i  Allen  (Mass.)  cases  for  determination  by    the    Sn- 

rB;  Lincoln  v.  Parsons,  i  Allen  (Mass.)  preme  Judicial  Court  extends  only  to 

388;  Jaha  r.  Belleg,  105  Mass.  208.  questions  of  law.    Churchill  v.  Palmer, 

3.  By  the  statutes  of  1869,  c.  438,  the  115  Mass.  310. 

Superior  Court  was  empowered  to  re-  Time  of  llling  Sepert. —  A  report  may 

port  questions  of  law    before  verdict  be  filed  at  any  time  during  the  teim  at 

with  the  conftent  of  the  parties  to  the  which  the  case  is  tried,  and  if  the  case 

suit.     Terry  v.  Brightman,   129  Mass.  is    continued    nisi  from   the  term  at 

535;    Jaha   V.   Belleg,  105  Mass.   208.  which  the  verdict  was  rendered,  a  re- 

But  in  a  case  under  this  statute  where  port  filed  on  the  first  day  of  the  follow- 

the  report   was  not    confined    to    the  ing  term  is  in   time.     Reed  v.  Home 

specific  rulings  of  the    lower    court,  Sav.  Bank,  130  Mass.  443. 

or  to  the  question  whether  the  whole  6.  A   justice  of  the  Superior  Court 

evidence  would  in  law  warrant  a  ver-  has  the  same  right  to  report  to  the  full 

diet,  but  sought  to  obtain  the  opinion  conn  equity  cases  upon  the  pleadings 

of  the  Supreme  Court  in  advance  upon  and  facts  found  by  him,  without  dedd- 

the  whole  coarse  of  the  trial  and  upon  ing  the  case,  as  a  justice  of  the  Sn- 

the     admissibility     of     the    evidence  preme  Judicial  Court  has,  and  it  is  a 

offered,  without  any  ruUng  of  the  lower  well-known    practice    to    report    such 

court  as  to  its  competency,  and  without  cases  to  the  full  court  upon  the  plead- 

ctating  such  evidence  with   sufficient  ings  and  facts  found  by  a  master  where 

precision  to  enable  its  competency  to  no  exception  is  taken  to  his  report  and 

be  determined,  it  was  held  that  the  re-  there    is  no   evidence,    or    upon    -Ae 

port  must  be  dismissed.     Russell  v.  agreed  facts  where  all  the  facts  are 

LathtDp,  tt9  Mass.  531.  agreed  without    any  decision  of  the 
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criminal  cases  the  presiding  judge  may  report  important  and 
doubtful  questions  of  law  arising  on  the  trial.* 

In  Maine,  where  an  important  and  doubtful  question  of  law  arises 
upon  the  hearing  of  a  cause  in  equity,  the  justice  hearing  it  may, 
with  the  consent  of  the  parties,  report  the  cause  to  the  next  law 
court  held  within  the  district.* 

In  Hew  Hampehire,  the  presiding  justice  at  a  trial  term  of  the 
Supreme  Court,  or  any  justice  of  the  court  hearing  a  cause  in 
vacation,  may  in  certain  cases  reserve  and  assign  questions  of  law 
for  the  determination  of  the  court  at  the  next  law  term.' 

H  What  QtTEBTIOHS  Mat  Be  EEPOBTED  —  Questione  ActuaUy  Arising 

on  Trial.  —  The  power  to  reserve  and  report  questions  of  law 
extends  only  to  questions  which  actually  arose  on  the  trial  or 
hearing,  and  not  to  those  which  might  have  arisen  merely.* 

case.     Nashua,  etc.,  R.  Corp.  r.  Bos-  were  taken  to  his  rulings,  the  fuH  court 

ton,  etc.,  R.  Corp.,  169  Mass.  157  [ri/i»^  considered  the  case  as  one  presented 

Murphy  v.  Barnard,  162  Mass. 72:  Saw-  on  report. 

yer  v,  Seaver,  166  Mass.  447;  Metho-  Former  Btatnto.  —  Before  the  re- 
dist  Episcopal  Soc.  v,  Akers,  167  Mass.  organization  of  the  courts  of  the  stale, 
560;  Stevens  v.  MuUigan,  167  Mass.  84;  it  was  provided  by  the  Act  of  1845,  c. 
Mulcahy  v.  Fenwick,  161  Mass.  164;  172,  that  whenever  in  the  trial  of  any 
Taft  V,  Stoddard,  141  Mass.  150;  Stat.  cau:»e  in  the  District  Court  any  one  or 
1883,  c.  223,  §  2].  more  questions  of  law  should  arise,  it 
Although  It  IS  provided  by  statute  should  be  lawful  for  the  judge,  with 
that  auditors'  reports  presented  to  the  the  consent  of  the  parties,  to  draw  up 
Superior  Court  and  confirmed  by  that  a  report  of  the  case,  presenting  the 
court  shall  be  final,  this  provision  is  legal  points  for  decision,  and  contain- 
not  to  be  construed  as  taking  away  the  ing  such  stipulations  as  the  parties 
general  authority  of  a  single  justice  to  might  make  relative  to  the  disposition 
report  to  the  full  court  questions  of  law  of  the  cause  by  nonsuit,  default,  or 
arising  in  equity.  Providence,  etc.,  otherwise,  and  thai  the  cause  should 
R.  Co.,  Petitioner,  172  Mass.  117.  be  transferred  to  the  Supreme  Judicial 

1.  Pub.  Stat.  Mass.,  c.  214,  §  29.  Cuurt  for  decision.     Loring  v.  Proctor, 
Although    the    Court    of    Common  26  Me.  18. 

Pleasand  the  Superior  Court  have  been  3.  Pub.  Stat.  N.  H.,c.  204,  §§  11,  13, 

authorized  to  report  after  conviction  and  14,  15. 

at  the  desire  and  with  the  consent  of  Biioretion  of  Conrt.  —  The  matter  of 
the  defendant  important  or  doubtful  reserving  questions  of  law  for  the  de- 
questions  of  law,  neither  of  these  termination  of  the  law  term  is  one 
courts  has  ever  been  authorized  to  re-  which  rests  entirely  in  the  discretion 
port  such  questions  before  conviction,  of  the  judge  before  whom  the  case  is 
Terry  v.  Brightman,  129  Mass.  535,  tried.  Kent  v.  Hutchins,  50  N.  H.  92. 
citing  Com.  v.  Byrnes,  126  Mass.  248;  Before  the  Abolisliment  of  the  Conrt  of 
Com.  V.  Certain  Intoxicating  Liquors,  Common  Pleas,  it  was  provided  by  Rev. 
105  Mass.  468,  in  which  latter  case  it  Stat.  N.  H.,  §§  7-9,  that  the  presiding 
was  held  that  the  statute  of  1869,  c.  justice  of  that  court  might  reserve  and 
438.  authorizing  the  Superior  Court  to  assign  certain  questions  of  law  to  the 
report  questions  for  the  determination  determination  of  the  Superior  Court, 
of  the  Supreme  Judicial  Court  before  the  provisions  of  I  he  statute  in  this  re- 
verdict,  did  not  apply  to  criminal  gard  being  in  general  similar  to  the 
cases.  present  provisions  of  the  Public  Siat- 

2.  Rev.  Stat.  Me.,  c.  77,  §  23.  utes  above  cited.     Claggett  v.  Simes, 
In   Banchor  v.   Mansel,  47  Me.  58,  3r  N    H.  56. 

where  the  judge  at  nisi  prius  certified  4.  TJnneoessary  Bnling  by  Trial  Jndge. 

the  evidence  in  a  case  with  his  rulings  — In   Aldrich  v,   Springfield,   etc.,   R. 

as  a  matter  of  law  upon  the  facts  which  Co.,  125  Mass.  404,  a  verdict  having 

he   found   proved,   and  no  exceptions  been  rendered  in  the  Superior  Court  in 
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Questions  Hot  Dstermined  Below  —  Incidental  Questions.  —  Where  the 
court  or  justice  making  the  report  has  not  rendered  any  decision 
whatever  on  the  questions  involved  the  report  will  be  dismissed ;  * 
and  the  same  result  follows  where  the  questions  involved  are 
such  that  their  determination  would  not  lead  to  any  final  result.^ 

favor  of  the    plaintiff,   the  defendant  report.     In  such  a  case  the  trial  court 

alleged  exceptions  to  the  rulingsof  the  must  pass  upon  the  question  whether 

court  on  a  certain  part  of  the  evidence,  or     not    the     amendment     is     to     be 

and  subsequently  moved  to  set  aside  allowed      Loring   v.  Proctor,    26   Me. 

the  verdict  as  against  the  evidence  and  18. 

the  weight  of  the  evidence.  This  mo-  Motion  for  Leave  to  Amend  Levy.  — 
tion  was  overruled,  and  in  reserving  On  the  trial  in  the  Superior  Court  of  a 
the  case  for  the  determination  of  the  writ  of  entry,  where  the  trial  judge 
Supreme  Judicial  Court  the  judge  of  ruled  that  the  levy  was  invalid  and  (Ti- 
the Superior  Court  stated  in  his  report  reeled  a  verdict  for  the  defendant,  and 
that  he  had  overruled  the  motion  for  •  reported  the  ruling  to  the  Supreme 
the  purpose  of  reporting  the  case  to  the  Judicial  Court,  together  with  a  motion 
Supreme  Judicial  Court  and,  after  re-  of  the  demandant,  made  after  verdict, 
citing  the  whole  evidence  as  well  as  for  amendment  of  the  levy,  it  was  held 
the  particular  exception,  concluded  his  that  the  question  whether  the  verdict 
report  as  follows:  *' If  upon  the  evi-  should  be  set  aside  and  the  levy 
dence  the  action  cannot  be  maintained,  amended  ought  to  have  been  heard  and 
or  if  the  exception  taken  by  the  defend-  determined  in  the  Superior  Court  be- 
am is  sustained,  then  the  verdict  is  to  fore  the  report  was  made.  McCormick 
be  set  aside;  otherwise  the  verdict  is  to  v.  Carroll,  103  Mass.  151. 
stand."  On  consideration  of  this  re-  IVhere  There  Is  a  Joinder  on  Demurrer 
port  the  Supreme  Judicial  Court  held  the  trial  justice  cannot  report  the  case 
that  the  judge  of  the  Superior  Court  to  the  full  court  without  first  ruling  on 
had  no  authority  to  reserve  the  ques-  the  demurrer;  and  after  ruling  on  the 
tion  as  to  whether  upon  the  whole  evi-  demurrer  his  rulings  are  properly  con- 
dence  the  action  could  be  maintained,  sidered  on  exceptions,  in  accordance 
since  be  had  not  been  requested  on  the  with  the  statute,  and  they  cannot 
trial  to  rule  upon  the  whole  evidence,  legally  come  before  the  full  court  on 
and  therefore  it  was  ordered  that  the  report.  Stevens  v.  Webster,  45  Me. 
order  overruling   the    motion   be    set  615. 

aside   and  that  the  motion  stand  for  2.  Murphy   v.  Boston,  etc.,  R.  Co., 

further  hearing  in  the  Superior  Court,  no  Mass.  465:    Noble  v.  Boston,   in 

Qnevtion  Kot  Properly  Before  Superior  Mass.  485;  Tail  v.  Stoddard,  141  Mass. 

Coiurt. — Formal  objections   to  a  com-  150. 

plaint  taken  for  the  first  time  in  the  In  Maine. —  In  Merrill  v.  Washburn, 

Superior  Court  on  appeal  from  a  con-  83  Me.  iSg,  it  was  held  that  a  justice 

viction  by  a  trial  justice  are  invalid  hearing  an  equity  case  ought   not   to 

under  the  statute,  and  therefore  they  report  it   to   the   law  court    until   the 

cannot  be  reported  for  the  determina-  pleadings  were  sufficiently  perfected  to 

lion   of  the  Supreme    Judicial   Court,  enable  the  latter  court  to  render  a  final 

even  after  verdict  and  with  the  consent  decision  on  the  merits;  and  that,  in  a 

of  the  defendant.     Com.   v.  Vincent,  case  so  reserved,  if  it  appeared   that 

108  Mass.  441.  the  bill  was  defective  in  its  averments 

1,  Charter  Oak  Ins.  Co.  v.  Star  Ins.  the  report  must  be  dismissed.     In  its 

Co.,  33  Conn.  445;  Stuart  z/.  Stuart,  123  opinion  the  court  said:     **  We  take  this 

Mass.  370.  occasion  to  repeat,  what  we  have  said 

ninstrations     of    Bnle.  —  Where    the  in   former    opinions,    that    under  our 

Plaintiff  Asks  for  Leave  to  Amend  His  present  system  of  equity  procedure  the 

Declaration,    and     the    court    neither  law  court  is  an  appellate  court,  a  court 

grants  nor  refuses  leave,  but  allows  of    last    resort.       Parties    desiring    a 

the  case  to  '%o  to  the  jury  as  if  amend-  speedy    adjudication    of    a    cause    in 

ment  had  been  made,   with  a   view  of  equity  should  not  present  it  to  the  law 

referring  the  matter  to  the  Supreme  court  until  it  is  in  such  shape  that  the 

Court,  the  latter  court  may   refuse  to  opinion  of  the  law  court  will  be  a  final 

consider  the  question  involved  in  the  decision.     The  court  held  by  a  single 
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QiiMtioat  Arliing  «a  PlMdingt.  —  Questions  as  to  the  sufficiency  of 
the  pleadings  and  the  correctness  of  the  rulings  made  by  the  trial 

justice  is  now  the  equity  court  of  orig-  to  be  subsequently  brought.  Robin- 
loal  jurisdiction,  where  the  sufficiency  son  if.  Mason,  07  Conn.  370. 
of  the  pleadings  can  be  promptly  con-  la  KaMaolmwtti — AcihnonBaHd.  — 
sidered,  amendment  readily  made,  In  Shattuck  v,  Adams,  136  Mass.  34,  ic 
and  the  cause  then  speedily  heard  on  was  held  that  a  judge  of  the  Superior 
its  merits.  In  this  case  ihe  plaintiffs  Court  who  had  ordered  judgment  for 
were  advised  by  the  answer  that  their  the  penal  sum  of  a  bond  might  report 
bill  would  be  assailed  as  defective  in  the  case  for  the  determination  of  the 
statement.  Instead  of  making  proper  Supremejudicial  Court  without  award- 
amendments,  they  have  submitted  their  ing  the  damages  fur  which  execution 
cause  to  this  court  of  last  resort  upon  was  to  be  issued;  and  that  on  such  a 
their  original  allegations.  These  alle-  report  the  only  question  open  was 
gallons,  for  the  reasons  before  given,  whether  there  had  been  a  breach  of  the 
are  clearly  insufficient  to  justify  the  bond. 

exercise  of  the  court's  equity  powers."  Action  on  Recognizance  in  Criminal 
In  Gonaeotiont  —Petition  for  New  Case,  —  In  Com.  v,  Teevens,  141  Mass. 
Trial.  —  In  Husied  v.  Mead,  58  Conn.  577,  it  was  held  that  in  an  action  on  a 
55,  the  court  said:  **The  point  was  recognizance  given  in  a  criminal  case 
made  by  the  counsel  for  the  appellee  the  Superior  Court  had  no  authority  to 
that  a  petition  for  a  new  trial  is  not  a  make  a  formal  finding  *'  that  the  pen- 
suit,  but  only  an  interlocutory  proceed-  alty  is  adjudged  to  be  forfeited,'*  and 
ing  in  a  suit,  and  that  the  judgment  is  then  to  report  the  case  to  the  Supreme 
not  a  final  one,  and  that  for  this  reason  judicial  Court.  In  its  opinion  the 
error  will  not  lie;  and  some  rulings  court  said:  "  We  are  of  opinion  that 
and  dicta  of  this  court  are  cited  in  sup-  the  case  could  not  properly  be  reported 
port  of  the  claim.  But  it  is  a  well-  until  after  the  court  had  heard  and  de- 
settled  rule  that  this  court  will  not  con-  termined  the  question  of  the  amount 
sider  on  a  reservation  any  proceedings  for  which  judgment  should  be  entered. 
that  are  not  final  ones,  nor  advise  as  to  Until  that  is  done,  the  finding  is  inter- 
any  judgments  that  are  not  to  be  final  locutory,  the  case  is  not  ripe  forjudge 
(Robinson  v.  Mason.  27  Conn.  270;  ment,  and  this  court  cannot  order  any 
Tweedy  v.  Nichols,  27  Conn.  518;  New  judgment  to  beentered,  but  can  merely 
York,  etc.,  R.  Co.  v,  Boston,  etc.,  R.  express  an  opinion  upon  the  question 
Co.,  36  Conn.  196),  and  yet  it  is  admit-  whether  there  has  been  any  breach  of 
ted  that  this  court  has  for  a  long  time  the  recognizance.  The  statutes  pro- 
entertained  petitions  for  new  trials  vide  that,  in  suits  upon  recognizances^ 
where  brought  before  it  by  reserva-  after  the  penalty  is  adjudged  forfeited, 
tion."  the  court  may  render  judgment  for  th« 
^  Questions  Arising*  on  Disclosure  by  whole  of  the  penalty,  or  for  any  part 
Garnishee,  —  Where  an  action  of  as-  thereof,  according  to  the  circumstances 
sumpsit  is  brought  by  writ  of  foreign  of  the  case  and  the  situation  of  the  par- 
atiachment,  and  a  garnishee  is  cited  in  ties,  and  upon  such  terms  and  con- 
the  writ  to  appear  before  the  court  in  dillons  as  it  deems  reasonable.  Pub. 
which  it  is  returnable  and  disclose  Stat.,  c.  212,  §62.  The  Superior  Court 
whether  he  has  in  his  hands  goods  or  may  render  judgment  for  a  merely 
effects  of  the  defendants,  or  is  in-  nominal  sum,  in  which  case  there 
debted  to  them,  and  he  appears  and  would  be  no  occasion  for  the  defendant 
makes  such  disclosure,  the  Superior  to  bring  any  question  of  law  to  this 
Court  cannot  find  the  facts  which  are  court  by  exceptions  or  report.  The 
proved  or  admitted  and  reserve  ihem  case  of  a  suit  upon  a  bond  is  different, 
for  the  advice  of  the  Supreme  Court  of  because  in  such  a  suit  the  court  may 
Errors  as  to  what  judgment  should  be  enter  a  final  judgment  for  the  penalty 
rendered  thereon.  The  proceedings  of  the  bond,  upon  which  judgment  an 
upon  such  disclosure  are  not  of  such  a  execution,  or,  in  some  cases,  successive 
character  that  the  rights  of  the  parties  executions,  may  be  issued  by  subae- 
can  be^  definitely  determined  upon  quent  independent  proceedings.  Pub. 
ihem,  since  the  findings  thereon  do  not  Stat.,  c.  171,  gg  9-12.  This  case  is  dis^ 
c:>nsiiiute  a  judgment  and  are  only  tinguisked  from  the  case  of  Shattuck 
p  ima  facie  evidence  of  the  scire  facias  v,  Adams,  136  Mass.  34." 
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court  in  relation  thereto  may  be  reported.^ 

AUowanoe  of  Costi  —  Granting  of  Nonsoiti.  —  As  a  general  rule,  the 
trial  court  cannot  be  advised  on  report  as  to  the  allowance  or 
taxation  of  costs,*  or  concerning  the   granting  of  a  nonsuit.* 

1.  Snffidency of  Demnrrer.  —  InMassa-  cial  Court  questions  of  law  arising 
chusetts  the  judgment  of  a  justice  of  the  upon  a  motion  to  quash  a  complaint  on 
Supreme  Judicial  Court  upon  a  de-  the  ground  that  it  is  insufficient.  Com. 
murrer  in  an  action  at  law  cannot  be  v,  byrnes,  126  Mass.  248. 
revised  by  appeal,  but  only  on  excep-  And  in  Maine  also  it  has  been  held 
tions  or  report.  Cowley  v.  Train,  124  that  the  question  of  quashinjf^  an  in- 
Mass.  226.  But  in  Maine  the  rule  dictment  on  motion  may  be  reserved  by 
would  seem  to  be  otherwise.  See  the  presiding  judge  for  the  determina- 
Stevens  v.  Webster,  45  Me.  615.  lion  of  the  full  court.     State  v,  Maher, 

Flea  of  Seloase  and  Discharge.  —  In  an  49  Me.  569 

action  against  the  indorserof  a  promis-  2.  Connecticut.  —  The  Supreme  Court 

sory  note  the  sufficiency  of  a  plea  of  will  not  advise  the  Superior  Court  as  to 

release  and   discharge,  interposed  by  the  question  of  costs  in  an  equity  case, 

the  defendant  and  demurred  to  by  the  since  this  matter,   in  equity,  rests  in 

plaintiff,   may  be  determined  on  a  re-  the  discretion  of  the  court.     Hoyt  v. 

port  to  the  Supreme  Court.     Austin  v.  Smith,  28  Conn.  472. 

Belknap,  54  Vt.  495.  Massadituietti.  —  In  Hubner  v,  Hofif- 

Pleas  or  Answers  in  Abatement.  —  In  man,  106  Mass.  346,  it  was  held  that  a 
Jaha  V.  Belleg,  ro5  Mass.  208,  decided  judge  of  the  Superior  Court  had  no 
under  the  statute  of  1869,  c.  438,  .the  authority  to  reserve  for  the  deiermlna- 
Superior  Court  reported  to  the  Supreme  lion  of  the  Supreme  Judicial  Court  a 
Judicial  Court  a  question  as  to  whether  question  as  to  whether  he  ought  to 
an  answer  In  abatement  had  been  sea-  grant  the  certificate  as  to  costs  men- 
sonably  filed.  In  deciding  the  question  tiooed  in  the  statute  of  1862.  c.  36, 
the  court  said:  '*  Before  that  statute,  which  statute  provided  that  when  the 
no  question  could  be  reported  to  this  right  to  an  easement  on  the  title  to  real 
court  by  the  Superior  Court  before  ver-  estate  should  be  in  fact  concerned  in 
diet;  Gen.  Stat.,  c.  113,  §  6;  Minot  v.  an  action,  and  the  judge  before  whom 
Sawyer,  i  Allen  (Mass.)  18;  and  ques-  the  action  was  tried  certified  such  to  be 
tions  arising  In  thai  court  upon  pleas  the  fact,  the  party  finally  prevailing 
or  answers  in  abatement  could  not  be  therein  should  recover  his  full  costs, 
brought  to  this  court  at  all,  Ly  report,  without  regard  to  the  amount  of  dam- 
exceptions,  or  otherwise.     Gen.  Stat.,  ages  recovered. 

c.  114,  §  10;  c.   115,  I  7;  Stackpole  v.  But  in  the  later  case  of  Raihke  v. 

Hunt,  9  Allen  (Mass.)  539;  Hamlin  v.  Gardner,  134  Mass.  14,  it  was  held  that 

Jacobs,  99  Mass.  500,  and  cases  cited,  where  such  certificate  was  based  upon 

But,  even  then,  the  question   whether  a  ruling  on  a  question  of  law,  to  which 

an  answer  in  abatement  was  season-  exception    was     taken,     such     ruHne 

ably  filed  in  that  court  might  after  final  might  be  revised  by  the  Supreme  Judi- 

judgment  be  brought  to  this  court  by  cial  Court. 

exceptions.  Hastings  v,  Bolton,  i  8.  Question  Hot  Bedded  Below.  —  The 
Allen  (Mass.)  529.  And  we  have  no  Supreme  Court  of  Errors  will  not  en- 
doubt  that  any  question  arising  in  a  tertain  a  case  reserved  for  advice  on  the 
civil  action  before  verdict  in  the  Su-  question  whether  a  nonsuit  should  have 
perior  Court,  which  might  under  the  been  granted,  where  the  motion  has 
former  statutes  have  been  brought  to  not  been  decided  either  way  by  the 
this  court  by  exceptions,  may  now,  un-  court  below.  Charter  Oak  Ins.  Co.  v, 
dcr  the  statute  of  1869,  c.  438,  be  Star  Ins.  Co.,  33  Conn.  445. 
brought  up  by  report.  The  question  Exceptional  Case. —  In  Shea  v.  Bos- 
whether  the  answer  In  abatement  was  ton,  etc.,  R.  Co.,  154  Mass.  31, 
seasonably  filed  is  therefore  properly  although  It  was  held  that  it  was  not 
before  us  for  adjudication."  strictly  regular  for  the  Superior  Court 

Criminal  Cases  —Sufficiency  of  Indict-  to  report  a  case  to  the  Supreme  Judicial 

ment  or   Complaint.  —  In  Massachusetts  Court  upon  a  nonsuit,  the  latter  court 

the  presiding  justice  of  the  Superior  consented  to  entertain  and  determine 

Court  may  report  to  the  Supreme  Judi-  the  case  on  Its  merits. 
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nL  FOBM  OP  Eepobt.  —The  report  should  state  the  nature  of 
the  case  in  which  it  is  made,  should  indicate  clearly  the  questions 
intended  to  be  reserved,  and  should  set  forth  so  much  of  the  evi- 
dence and  facts  as  may  be  necessary  to  present  such  questions 
for  determination.^ 

1.  Howes  V,  Tolman,   63   Me.   258;  therein  will  not  be  entertained.     Mur- 

Thurston    v.    Lowder,     40    Me.    197;  ray  v,  Fitchburg  R.  Co.,  130  Mass.  99. 

Odiorne  v.  Bacon,  6  Cush.  (Mass.)  185;  Qaalifloation  of  Bala  in  Kew  Hampshire. 

Wright     V,     Quirk,     105     Mass.    44;  — In  Claggett  z^.  Simes,  31  N.   H.  56, 

Churchill  v.  Palmer,  115  Mass.  310.  which  was  a  case  reserved  by  the  pre- 

Baports    Held    to   Be    Insui&eient. —  siding  justice  of  the  Court  of  Common 

Where  the  presiding  justice  at  a  trial  Pleas  for  determination  by  the  Superior 

term  reports  a  case  to  the  law  term  ii  Court,  it  was  objected  that  the  report 

must  appear  by  the  report  that  certain  did  not  state  expressly  that  the  Court 

questions  of    law  were  expressly   re-  of  Common  Pleas  had  expressed  any 

served  to  be  decided  by  the  full  court,  opinion,  given  any  direction,  or  ren- 

and  a  mere  statement  that  certain  in*  dered  any  judgment,  or  that  any  ex- 

structions  were  given  or  refused,  with-  ceptionshad  been  taken  by  any  person 

out  any  averment  that  exceptions  were  aggrieved,  and,  therefore,  that  it  did 

taken  to  the  rulings  of  the  court,  does  not  appear  to  have  been  made  in  any 

not  constitute  a  reservation  for  future  of  the  cases  specified  in   the  statute, 

decision;    nor  does  a  bare  statement  In  overruling  these  objections  the  court 

that  a  motion   was  made  to  set  aside  said:     '*  But  we  are  of  opinion  that  it 

the   verdict    because    it    was    against  is  not  necessary  that  these  facts  should 

"  the  law  applicable  to  the  facts  in  the  be  expressly  stated.     They  may  suffi- 

case "    present  any    question   of  law  ciently  appear  by  implication.      And 

which  the  law  term  can  properly  en-  where  the  case  shows  that  a  motion  or 

tertain   and  decide.     Sanford  r.   Leb-  application  was  made  to  the  court  for 

anon,  31  Me.  124.  some  order  or  disposition  of  a  case. 

Where  the  question  reported  by  the  and  the  question  is  transferred,  it  is 

Superior  Court  to  the  Supreme  Judicial  necessarily  implied  that  the  court  de- 

Court   is  whether  there  was  any  evi-  clined   to   make    the    order,   and    the 

dence  to  be  submitted  to  the  jury  upon  mover  excepted.     Upon  any  other  view 

the  principal  issues  in   the  case,  a  re-  it    is    impossible   to  account    for  the 

port  which  states  none  of  the  rulings  transfer;  for  if  the  court  decided  to 

upon  the  admission  or  rejection  of  evi-  grant  the  motion,  why  was  it  not  done? 

dence,  but  merely  refers  for  them  to  and  if  it  was  refused,  and  the  mover 

the    annexed    stenographer's    report,  did   not  object,    but  acquiesced,    why 

through  which  they  are  scattered,  is  was    the    transfer    made?    The    case 

insufficient     and    will    be    dismissed;  shows  no  fact  upon  which  the  other 

especially  in  a  case  where  the  stenog-  side  could  have  any  right  to  except, 

rapher's    report    is    voluminous    and  It  does  not  seem  to  us  that  it  could  be 

consists  mainly  of  unimportant  details  either  important  or  useful  to  state  in 

of  the  evidence.     Churchill  v.  Palmer,  terms   what   was   the    opinion  of   the 

115  Mass.  310,  court  below.    And  it  therefore  seems 

Beporti  Held  to  Be  Sai&cient.  —  Where  to    us    that  the  cases   were  properly 

a  case  is  tried  before  a  justice  of  the  transferred,    and     that    the    Superior 

Supreme    Judicial    Court,    without    a  Court  had  authority  to  consider  and 

jury,  a  report  which  states  the  facts  decide  the  questions,  and  to  direct  the 

found  by  him  and  reserves  the  case  for  judgment  to  be  entered.'* 

the  consideration  of  the  full  court  is  Facts  or  Evidenoe  of  Facts.  —  In  Con» 

sufficient.       Eaton      v.     Pacific     Nat.  necticut  it  has  been  held  that  the  report 

Bank,  144  Mass.  260.  should   state  the   facts  found   by  the 

And  where  a  report  states  the  nature  trial  justice,  and  not  the  evidence  on 

of  the  action  and  that  *' '.he  case  "  is  which  such  facts  were  found.     Corbin 

reported  lor  the  consideration  of  the  v,  American  Mills,  27  Conn.  274.* 

Supreme  Judicial   Court,   the  declara-  And  in  iVir?///^  the  same  rule  prevails, 

lion    will    be   considered   to   be  incor-  Dwinel  v,  Pcrley,  38  Me.  509 

p«>raied   into  the  report,  and  an  objec-  But  in  Massachusetts  it  has  been  held 

tion  that  it  is  not  expressly  embodied  that  a   finding  of  a  single  justice  of 
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Where  Exceptions  Have  Been  Allowed  on  the  trial  they  should  not  be 
stated  in  a  separate  bill,  but  should  be  incorporated  in  the  report.^ 

Stipnlation  tliat  Beciiion  Shall  Be  Final.  —  In  some  jurisdictions  the 
report  must  embody  a  stipulation  that  the  decision  thereof  shall 
finally  dispose  of  the  case.* 

IV.  Keabihg  akb  Detebmikatioh  of  Befobt  —  1.  What  ftnes- 

tions  Are  Open.  —  In  considering  a  case  reserved  for  its  advice  the 
court  will  not  pass  upon  any  question  which  is  not  presented  by 
the  report,'  nor  will  the  court  revise  findings  of  fact  which  are 

the  Supreme  Judicial  Court,  sitting  in  Court,  therefore,  which  states  that  the 

equity,  will  not  be  revised  by  the  full  defendant  demurred  to  the  evidence, 

court  on  report  unless  all  the  evidence  and    provides    that    if   the    demurrer 

at  the  hearing  is  set  but  in  the  report,  is  sustained  there  shall  be  an  entry  of 

McConnell  v.  Kelley,  138  Mass.  372.  verdict  for  the  defendant,   but  if  it  is 

Signature  ol  Trial  Jnetiee.  —  In  Maine  overruled  a  ne«v  trial  shall  be  granted, 

the  law  court  will  not  entertain  a  case  must  be  dismissed,  since  the  stipula- 

rescrved  for  its  consideration  by  a  Su-  tion  as  to  the  allowance  of  a  new  trial 

perior  Court  unless  the  report  is  signed  in  case  the  demurrer  is  overruled  is 

by    the    justice    of    the  latter    court,  improper.       Golden   v.    Knowles,    120 

Blodgett   V,    Dow,   (Me.   1888)  13  Atl.  Mass.  336. 

Rep.  580,  8.  Hood  v.  New  York,  etc.,  R.  Co., 

1.  Aldrich  v.  Boston,  etc.,  R.  Co.,  23  Conn.  609;  Occum  Co.  v.  A.  &  W. 
100  Mass.  31.  Sprague  Mfg.  Co.,  35  Conn.  510. 

2.  Connectioiit.  —  Where  on  a  motion  Season  for  Bnle.  —  In  Occum  Co.  v. 
10  dissuUe  a  temporary  injunction  the  A.  &  W.  Sprague  Mfg.  Co.,  35  Conn. 
Superior  Court  finds  the  facts  and  re-  496,  the  couit  said:  **Ii  is  to  be  remem- 
serves  the  case  for  the  advice  of  liie  bered  that  the  statute  under  which 
Supreme  Court  of  Errors,  the  latter  questions  of  law  aie  reserved  for  the 
court  may  decline  to  entertain  the  case  advice  of  the  Supreme  Court  of  Errors 
unless  the  parties  enter  into  a  written  makes  our  advice,  when  properly 
stipulation  to  accept  its  decision  as  asked  for,  binding  upon  the  Superior 
final  and  not  to  require  a  further  hear-  Court.  But  when  we  assume  to  ad- 
ing  on  the  petition  for  a  permanent  in-  vise  that  court  in  respect  to  questions 
junction.  New  York,  etc.,  R.  Co.  v.  not  regularly  reserved,  our  advice  may 
Boston,  etc.,  R.  Co.,  36  Conn.  196.  be  regarded  or  not,  as  to  that  court 

Xaine.  —  Under  a  statute  providing  shall  seem  best,  and  if  we  are  to  pass 
that  questions  of  law  may  be  reported  upon  the  decisions  of  that  court  we 
by  a  judge  of  the  District  Court  to  the  prefer  to  do  it  on  some  regular  motion 
Supreme  Judicial  Court  upon  stipula-  or  writ  of  error,  which  will  render  our 
tions  relating  to  the  disposition  of  the  decision  binding,  rather  than  to  volun- 
action  by  nonsuit,  default,  or  other-  teer  our  advice  upon  the  suggestion  of 
wise,  a  report  which  provides  that  if  counsel  only.  We  have  not  therefore 
the  decision  of  the  question  of  law  be  looked  into  the  cases  cited  or  examined 
in  favor  of  one  party  the  other  shall  very  carefully  the  learned  arguments 
still  have  the  right  to  a  jury  trial  will  of  the  respondent's  counsel  on  this  sub- 
be  dismissed  for  irregularity.     Such  a  ject." 

stipulation  does  not  provide  for  a  final  Where  Parties  Have  Assented  to  Facts 

disposition  of  the   action  as  contem-  Stated.  —  Where  a  case  is  presented  to 

plated    bv    the    statute.      Randall    v.  the  Supreme  Court  on  report,  and  it 

Haines,  31  Me.  418.  appears  that  the  parties  have  assented 

Xassaehnsetts.  —  A  demurrer  to  the  to  the  facts  as  stated  in  the  report,  no 
evidence  must  be  taken  in  writing,  and  other  facts  can  be  presented  to  the 
theie  must  be  a  joinder  by  the  adverse  court,  nor  can  the  writ  and  pleadings, 
party  so  that  the  record  may  raise  an  unless  made  a  part  of  the  case  by  the 
issue  of  law  upon  which  the  court  may  report,  be  examined  for  the  purpose  of 
give  judgment,  and  if  such  a  demurrer  influencing  the  court.  Lyon  v.  Wil- 
is overruled  the  plaintiff  is  entitled  to  liamson,  27  Me.  149;  Gardiner  v. 
judgement.     A  report  from  the  Superior  Piscataquis  Mut.  F.  Ins.  Co.,  38  Me.  439, 
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embodied  therein.^ 

Objaetioni  Waired  in  the  Trial  Conrt,  either  expressly  or  by  implica- 
tion, cannot  be  raised  on  consideration  of  the  report.* 

flnffieieney  of  Evidence  to  Support  Yerdiot.  —  In  Massachusetts y  where 
the  question  presented  for  the  determination  of  the  full  court  is 

whether  the  jury  was  warranted  in  finding  the  verdict  rendered, 
the  court  will  not  consider  the  weight  of  the  evidence,  but  only 

1.  In    Equity   Caeee.  —  By  Act  Me.,  127  Mass.  91;  Nowell  v.  Boston  Acad- 

April  q,  1S52,  it  was  provided  that  all  emy,  130  Mass.  309;  Kennedys.  Owen, 

causes  in  equity  were  to  be  heard  and  131  Mass.  431;  Butterworth  v.  Western 

determined  at  a  term  held  for  the  trial  Assur.  Co.,  132  Mass.  489;  Morrison  v. 

of  causes  by  a  jary,  and  that  the  judge,  Morrison,  136    Mass.    310;    Hodgkins 

when  requested,    should  '*  report  the  v.  Price,  137  Mass«  13;  Providence,  etc., 

facts  proved,  and  the  questions  of  law  R.  Co.,  Petitioner,  172  Mass.  117. 

thereir4  arising,  and  his  decision  of  the  lUnatrations  of  Bnle.  —  Thus   it    has 

same*  and  his  decree  upon  the  prem.  been  held  that  the  following  objections 

ises.       In   Dwinel  z/.    Perley,   38   Me.  cannot  be  raised  for  the  first  time  on 

509,  it  was  said :    "  The  party  dissatis-  the    consideration  of   a  report,  when 

fied  may  remove  the  same  by  excep-  they  have  not  been  raised  in  the  trial 

tions  or  report.     When  so  removed,  if  court: 

the  testimony  be  all  reported,  the  court  That  certain  evidence  offered  on  the 
of  law  is  not  authorized  to  revise  the  trial  was  incompetent.  State  v.  Wood* 
decision  of  the  presiding  judge  upon  bury,  76  Me.  457. 
th:  effect  of  that  testimony,  and  to  find  That  a  certain  defense  is  not  open 
the  facts  to  be  different.  •  •  »  The  under  the  pleadings.  Kennedy  v. 
decree  may  be  reversed  or  varied,  or  Owen,  131  Nlass.  431. 
any  other  order  or  decree  may  be  made  That  there  has  been  a  breach  of  a 
which  may  be  required  by  the  facts  so  warranty  on  the  face  of  a  policy  of  in- 
found.*'  To  the  same  effect  see  Mor-  surancc.  Denny  v.  Conway  Stock, 
ris  V,  Day,  37  Me.  386.  etc.,  Co.,  13  Gray  (Mass.)  492. 

Kaasaehnsetts.  —  Where  the  parties  to  That  there  was  a  variance  between 

an  action  in  the  Superior  Court  submit  the  allegations  of  a  declaration  and  the 

the  case  by  agreement  for  the  judge  to  proof.     Butter  worth  v.  Western  Assur. 

find  the  facts  and  report  the  whole  rase  Co.,  132  Mass.  489. 

to  the  Supreme  Judicial  Court  to  decide  That  a  defense  sought  to  be  raised 

which  party  is  entitled  to  judgment,  on  the  hearing  of  the  report  was  not  set 

the  latter  court  cannot  revise  the  find-  upin  thedefendant'sanswer.    Learned 

ings  of  a  material  fact  upon  conflicting  v,  Foster,  117  Mass.  365. 

evidence     by     the     Superior      Court  That  no  answer  was  filed.     Morrison 

although  all  the  evidence  is  reported,  v.  Morrison,  136  Mass.  310. 

Sheffield  z/.  Otis,  107  Mass.  282.     And  Fact  Admitted  on  Trial.  —  Where  the 

the  same  rule  applies  where  a  justice  report  states  that  it  was  admitted  on 

of  the  Supreme  Judicial  Court  reports  the  trial  that  a  written  agreement  had 

a  case   for  the  determination   01   the  been  executed  by  a  lessee  and  by  one 

full  court.     Morrison  v.  Morrison,  136  of  two  trustees  under  the  will  of  the 

Mass.  310.  lessor,    the     question    whether     such 

2.  Maine.  —  State  v.   Woodbury,   76  agreement  was  effectual  to  terminate  a 

Me.  457    Pillsburry  v.  Brown,  82  Me.  written  lease  is  not  open  to  the  trustees 

450;  Elm  City  Club  v,  Howes,  92  Me.  on  consideration  of  the  report.     Stew- 

211.  art  V.  Putnam,  127  Mass.  403. 

Massachusetts,  —  Henshawv.  Bellows  Ezoeption  to  Sole.  —  The  objection 
Falls  Bank,  lo  Gray  (Mass.)  568;  that  a  verdict  is  not  sufficient  in  law  to 
Denny  v.  Conway  Stock,  etc.,  Co.,  13  support  any  judgment  is  open  on  the 
Gray  (Mass.)  492;  Holbrook  v.  Young,  argument  of  a  report,  although  it  was 
108  Mass.  83;  Learned  v.  Foster,  117  not  taken  at  the  trial,  and  although 
Mass.  365;  Soraerbyv.  Buntin,  118  Mass.  the  report  provides  that  Judgment 
279;  Gardner  v,  Hazelton,  121  Mass.  shall  be  entered  on  the  verdict  if  the 
494.;  Doherty  v.  Munson,  127  Mass.  495;  rulings  at  the  trial  were  correct.  Leon- 
Nash  v.  New  England  Mut.  L.  Ins.  Co.,  ard  v,  Robbins,  13  Allen  (Mass.)  217. 
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whether  there  was  any  evidence  legally  warranting  such  verdict.* 
2.  Determination  of  Eeport.  —  On  the  hearing  of  a  report  the 
presumptions  are  in  favor  of  the  rulings  made  by  the  trial  court, 
and  such  rulings  will  be  affirmed  unless  the  party  at  whose 
instance  the  cause  is  reported  clearly  shows  that  they  are  erro- 
neous.* 

Advice  u  to  Amendment  of  Pleadings.  —  In  Connecticut^  where  it 
appears  on  reservation  that  a  party  is  entitled  to  recover  on  the 
merits,  but  that  his  pleadings  are  defective,  the  Supreme  Court 
may  advise  judgment  in  his  favor  contingently  upon  a  proper 
amendment  thereof.' 

IMimifMl  or  Amendment  —  A  report  which  fails  to  raise  any  ques- 
tion of  law*  or  which  is  defective  in  any  essential  particular,* 

1.  Forsyth  v.  Hooper,  ii  Allen  6.  Conneeticnt.  —  In  a  case  reserved 
(Mass.)  419;  Heywood  v.  Stiles,  124  for  the  advice  of  ihe  Supreme  Court  of 
Mass.  275.  Errors,  where  the  findings  of  fact  set 

2.  Howes  V.  Tolman,  63  Me.  258.  out  in  the  report  leave  indefinite  the 
But  for  a  qualification  of  this  rule  as    matters  on  which   the  briefs  and  oral 

applied  to  repotts  in  criminal  cases  see  arguments  of  the  parties  depend,  the 

Com.  t'.  Shepard,  I  Allen  (Mass.)  575.  Supreme  Court  will  remand   the  case 

8.  Sheldon  v,  Bradley,  37  Conn.  339;  for  a  further  hearing  below  and  a  more 

Lemon  v.  Phoenix  Mut.  L.  Ins.  Co.,  38  explicit  finding  of  the  facts.     Dowd  r. 

Conn.  303;  Erichson  v.  Beach,  40  Conn.  Ensign,  68  Conn.  318. 

287;  Camp z;.  Scott,  47  Conn.  366;  HausS'  ]Uino.->A   report   which    does    not 

roant/.  Burnham,  59  Conn.  117;  Logio-  contain  a  full  statement  of  the  case  re- 

dice  V,  Gannon,  60  Conn.  81;  Grant  v.  served  and  of  the  rulings  of  the  trial 

Grant,  63  Conn.  530.  judge    will    be    dismissed.     Porter  v, 

Blnstrations  of  Bale.  —  In  Lofi^iodtce  Buckfield  Branch  R.  Co.,  32  Me.  539. 

V.  Ganuon,  60  Conn.  84,  the  plainiif!  Diseharge  or  Beport  —  Hew  Hampiliire 

claimed  as  damages  a  sum  which  took  Praetiee.  —  "  An     application    to    dis- 

the  case  out  of  the  jurisdiction  of  the  charge  a  case  and  send  a  cause  to  a 

Court  of  Common  Pleas,  and  upon  a  new  trial  is  addressed  to  the  discretion 

plea  to  the  jurisdiction  filed  by  the  de-  of  the  court,  and  requires  an  extraordi- 

fehdant  his  reply  denied  some  of  the  nary  exercise  of  their  powers,  which 

facts  alleged  in  his  complaint  and  con-  can  be  allowable  and  proper  only  when 

stituted  a  clear  departure  in  pleading;  it  is  made  clear  that  it  is  necessary,  to 

but    on    reservation    of  the  case   the  prevent  injustice.     It  has  been  occa- 

Court  of  Common  Pleas  was  advised  Co  sionally  done   where  a  statement  has 

permit  the  plaintiff  to  amend  his  com-  been  agreed  upon  by  the  parties,  and 

plaint  so  as  to  bring  the  case  within  its  submitted  for  the  opinion  of  the  court, 

jurisdiction,  provided  it  appeared  that  where   it  has   been  apparent  that  the 

such  amendment  was  allowable  under  parties  have  fallen  into  error  in  relation 

the  provisions  of  the  law  relating  to  to  the  facts  or  their  bearing.      Hey- 

amendmentfl.  wood  v.  Wingate,  14  N.  H.  73.     But  it 

In  Grant  v.  Grant,  63  Conn.  530,  is  very  unusual,  if  indeed  the  instance 
which  was  a  suit  against  the  estate  of  has  ever  occurred,  that  a  case  drawn 
a  decedent,  the  plaintiff's  petition  failed  by  the  court,  for  the  purpose  of  present- 
to  allege  that  the  claim  on  which  the  ing  the  exceptions  taken  and  the  ques- 
suit  was  based  had  been  presented  to  tions  raised  on  the  trial,  should  be  set 
the  administrator  prior  to  the  institu-  aside  for  the  purpose  of  enabling  a 
tion  of  the  suit,  but  on  reservation  the  party  to  remedy,  upon  a  new  trial,  any 
Superior  Court  was  advised  to  render  mistake  he  discovers  he  has  made  in 
judgment  in  her  favor,  provided  the  relation  to  the  law  applicable  to  his 
complaint  was  properly  amended;  case,  especially  where  it  is  not  sug- 
otherwise  to  render  judgment  in  favor  gested  that  the  case  fails  to  state  truly 
of  the  defendant.  the  occurrences  upon  the  trial,  so  far 

i.  Cox  V.  Johnson,  6r  N.  H.  642.  [as]  they  are  material  to  the  points  de« 
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may  be  dismissed ;  but  it  seems  that  immaterial  defects  may  he 
remedied  by  amendment.* 

In  Criminal  CasM.  —  In  a  criminal  case  reported  under  the  Massa- 
chusetts siditutc,  where  the  court  is  of  the  opinion  that  no  verdict 
of  conviction  ought  to  be  rendered  upon  the  indictment,  the 
proper  judgment  is  that  all  further  proceedings  upon  the  verdict 
be  stayed,  and  that  the  defendant  be  discharged  and  go  without 
day.* 

T.  P&ACTICB  AFTEB  EEPOBT  l8  Detebxiked.  —  After  a  deci. 
sion  has  been  rendered  upon  a  report  the  subsequent  procedure 
will  depend  largely  upon  the  provisions  of  the  statute  under 
which  the  case  was  reserved.'  In  Connecticut,  when  a  question 
has  been  reserved  for  the  advice  of  the  Supreme  Court  and  a 
judgment  has  been  entered  in  the  lower  court  in  accordance  with 
the  advice  given,  the  Supreme  Court  will  not,  in  ordinary  cases, 
consider  the  same  question  upon  subsequent  proceedings  in 
error.*     And  in  Massachusetts  it  has  been  held  that  a  final  decree 

fiigned  to  be  raised.  It  is  not  designed  stractions  were  given  if  the  contrary  is 
to  be  stated  that  cases  may  not  arise  not  shown,  as  it  might  be  presumed  on 
where  such  application  may  not  be  a  bill  of  exceptions.  Com.  v,  Shepard, 
proper  to  be  made,  and  to  be  granted  i  Allen  (Mass.)  575. 
by  the  court;  but  we  think  it  must  be  3.  In  Kew  EanLpshlre  the  practice 
incumbent  upon  the  party  who  pre-  after  a  reserved  case  has  been  deter- 
sents  such  application  to  satisfy  the  mined  is  regulated  by  Pub.  Stat., 
court  that  by  adopting  this  course  they  c.  204,  g  15.  For  decisions  illustrating 
will  do  suDstantial  justice  to  the  par-  the  practice  in  such  cases  under  the 
ties,  or  that  by  refusing  to  adopt  it  they  former  statute  (Rev.  Stat.,  c,  172,  §g  7. 
will  permit  such  injustice  to  be  done  to  8),  see  Stevenson  v.  Cofferin,  20  N.  H. 
him  as  he  will  be  unable  to  relieve  288;  Claggett  v,  Simes,  31  K.  H.  56; 
himself  from  by  the  ordinary  course  of  Perkins  v,  Langmaid,  36  N.  H.  501. 
judicial  proceedings."  /*<?/- Bell,  J.,  in  In  Yermont,  after  the  questions  re- 
Richardson  V.  Huggins,  23  N.  H.  106.  ported  to  the  Supreme  Court  have 
To  the  same  effect  see  Goodrich  v,  been  decided,  the  case  may  be  re- 
Eastern  R.  Co.,  38  N.  H.  390.  manded  to  the  County  Court  for  fur- 
For  Fnrthttr  Instanoei  of  reports  dis-  ther  proceedings.  Austin  v.  Belknap, 
missed  for  various  reasons,  sec  supra^  54  Vt.  495. 

II.  What  Questions  May  Be  Reported;  4.  Smith    r.    Lewis,    26    Conn,    no; 

III.  Form  of  Report.  Nichols  v.  Bridgeport,   27   Conn.  462; 
1.  Where    questions  arising  on    the     Derby  v.  Ailing.  43  Conn.  255. 

trial  of  a  case  are  transferred  from  the  nitistration  of  Bnle.  —  Upon  the  peti- 

Court  of  Common  Pleas  to  the  Superior  tion   of  an    executor   to  the   Superior 

Court    for    determination,    the   judge  Court  for  advice  as  to  the  construction 

who  tried  the  cause  may  amend  his  re-  of  a  will,  where  all  the  parties  intcr- 

port  in  vacation  or  after  he  has  retired  ested  have  been  brought  in  as  respond- 

from  the  bench.     Tappan  v.  Tappan,  cnts,  and  the  Supreme  Court  of  Errors 

31  N.  H.  41  has  given  an  opinion  upon  questions 

8.  Com.  V.  Ordway,  12  Cush.  (Mass.)  reserved  for  its  advice,  it  will  not,  ex- 

270.  cept  at  its  discretion,  consider  the  same 

Kew  Trial  Ordered.  —  Where  the  re-  questions  again  when  they  arise  upon 

port  shows  that  certain  evidence  ad-  a  probate  appeal   between  the  parties 

missible   for  some   purposes,  but   not  who  were  respondents  in  the  former 

for  all,  has  been  admitted  on  the  trial,  case.     Maltby*s  Appeal,  47  Conn.  350. 

but  does  not  show  that  proper  instruc-  Ezceptionji  to  Bnle.  —  A  question  aris- 

tions  were  given   to  the  jury  as  to  its  ing  upon  proceedings  in  error  will  be 

effect,  a  new  trial  should  be  granted;  considered  by  the  Supreme  Court  even 

i(  cannot  be  presumed  that  correct  in-  though  it  has  been  previously  deter* 
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in  equity  entered  in  the  Superior  Court  in  accordance  with  the 
advice  given  by  the  Supreme  Judicial  Court  on  report  cannot  be 
attacked  by  a  bill  of  review  in  the  former  court,  but  only  by  a 
petition  for  a  rehearing  in  the  Supreme  Judicial  Court.* 

mined  apon  a  reservation  for  advice,  States,  the  Supreme  Court  will  sustain 
where  it  is  of  such  a  nature  that  its  a  writ  of  error  notwithstanding  a  pre- 
determination involves  the  jurisdiction  vious  reservation,  for  the  purpose  of 
of  the  court.  Fowler  v.  Bishop,  32  affirming  the  judgment  so  that  the 
Conn.  205.  case  may  be  carried  to  the  Supreme 
And  likewise  where  a  statute  upon  Court  of  the  United  States.  New 
which  the  right  of  action  depends  is  Haven,  etc.,  Co.  v.  State,  44  Conn.  376. 
drawn  in  question  as  being  repugnant  1.  Nashua,  etc.,  R.  Corp.  v.  Boston, 
to    the    Constitution    of    the    United  etc.,  R.  Corp.,  169  Mass.  157. 
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I  DsFnriTioir,  738. 

H  Iv  Pleadikob  at  Conoir  Law,  739. 
m.  IH  Plsadiitos  nr  Csahcsbt,  740. 

lY.  IH  PlEADIITOS  UlTDEB  THE  CODE8,  74 1. 
V.   IV  lESICTXEETB  AWD  lEEOBXATIOES,  742. 

TI  Objsgtioes  fob  Bepuoeaegt  —  How  Takbv,  743. 

L  Detivitioe.  —  Repugnancy  is  some  contrariety  or  inconsist- 
ency between  different  allegations  of  the  same  party, ^  and  con- 
stitutes a  fault   in  any  pleading  wherein   it   is   found.*      But 

1.  Goald's  PI.  (5th  ed.),  c  3,  §§  173,  bad."    Carlson  v.  Presbyterian  Board 

173.  of  Relief,  67  Minn.  438. 

Bepugiuuioj    GMatad    bj    Baperflaoui  *'  General  statements  of  facts,  as  a 

ATerment.  —  "But  there  is  this  ezcep-  rule,  are  controlled   by   specific   facts 

tion,   that  if    the    second    allegation,  disclosed  in  the  pleading."     Frain  v, 

which     creates     the     repugnancy,    is  Burgett,  153   Ind.   56.     See  generally 

merely  superfluous  and  redundant,  so  article  Construction    of   Pleadings, 

that  it  may  be  rejected  from  the  plead-  vol.  4,  p.  741. 

ing  without  materially  altering  the  In  actions  for  negligence  a  general 
general  sense  and  effect,  it  shall  in  that  allegation  of  absence  of  knowledge  of 
case  be  rejected,  at  least  if  laid  under  the  danger  by  the  plaintifif  will  be  over- 
a  videlicit,  and  shall  not  vitiate  the  come  by  allegations  which  show  that 
pleading."  Stephen  on  Pleading,  §  5,  he  must  have  had  knowledge.  Louis- 
rule  I.  See  also  Springfield*  Second  ville,  etc.,  R.  Co.  v.  Kemper,  147  Ind. 
Nat.  Bank  v.  Hart,  8  Ind.  App.  31.  561;  Stuart  v.  New  Albany  Mfg.  Co., 

In  Wyat  v.  Aland,  i  Salk.  334,  Lord  15  Ind.  App.  184. 

Holt  said  that  "  where  a  matter  is  non-  In  Moyer  v.  Ft.  Wayne,  etc.,  R.  Co., 

sense  by  being  contradictory  and  re-  133   Ind.  88,  an  action  on   a  contract 

pugnant  to  somewhat  precedent,  there  against  a  corporation,  the   complaint 

the  precedent  matter  which   is  sense  alleged   that  the   defendant    was    the 

shall    not  be  defeated  by  the   repug-  same  corporation  that  entered  into  the 

nancy  which  follows,  but  that  which  is  contract  with  the  plaintiff,  but  specific 

contradictory  shall  be  rejected."  averments   in    the  complaint  showed 

Cognate  ]>ifaeti.  —  Repugnancy    vio-  that  the  defendant  was  a  new  corpora- 

lates  the    rule    requiring  definiteness  tion    organized    subsequently    to    the 

and    certainty    in    pleadings,    and    is  making  of  the  contract.     It  was  held 

therefore  somewhat  related   to  other  that  there  could  be  no  recovery  upon 

defects  bearing  specific  names,  such  as  the  theory  that  the  defendant  was  the 

ambiguity,   argumentativeness,   alter-  same  corporation  as  the  one  with  which 

native  averments,  negatives  pregnant,  the  plaintiff  contracted, 

etc. ;   and    for    these    see    the    article  But  in  order  to  control  the  general 

Dkpiniteness      and      Certainty      in  allegations     the     specific    allegations 

Pleading,  vol.  6,  p.  346.  must  be  clearly  repugnant  thereto,  and 

Bapngnanoy  by  Legal  Gonstruotion. —  must  show  that  the  general  allegations 

"  Where   a  general   fact  or  result    is  are  untrue.     Warbritton   r.  Demorett, 

pleaded,  and  also  the  special  facts  by  139  Ind.  346. 

which    such    result    is    reached,    and  8.  An  Affidavit  of  Defense  admitting  at 

they  do  not  support  the  result,  the  spe-  the  outset  an  indebtedness  of  a  certain 

cial  facts  control  and  the  pleading  is  amount,  but  at  the  conclusion  assert- 
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repugnancy  will  not  ordinarily  vitiate  a  pleading  unless  the 
inconsistency  is  so  gross  as  to  destroy  the  entire  meaning.^  And 
a  repugnancy  in  common  parlance  is  not  necessarily  a  legal  repug- 
nancy.* 

II.  IV  PLEADIKOB  at  ComOH  Law.  —  a  Declaration  '  or  a  Plea  ^  is 

ing  that  '*  in  truth  and  in  fact  the  de-  promise  to  pay  a  sura  certain  if  the 

fendant  does  not  owe  the  plaintiff  one  plaintiff  would   provide  another  with 

cent,"  was  held  to  be  insufficient  for  necessaries,  and  also  on  a  promise  to 

repugnancy.      Kelly    v.   Singer    Mfg.  pay  as  much  as  the  plaintiff  reasonably 

Co.,  4  Pa.  Dist.  440.          .  deserved  to  have  on  the  same  account, 

1.  Lemmon   v.  Reed,   14  Ind.  App.  was  held  both  double  and  repugnant. 

655;    Springfield  Second  Nai.  Bank  v.  State  v.    Haven,    59  Vt.  407,  citing   i 

Hart,  8  Ind.  App.  20,  where  the  plead-  Chilty  on  Pleading  231. 

ing  was  held  bad  because  of  the  "  utter  In   Greaves  v,   Neal,  57  Fed.  Rep. 

absence  of  the  averment  of  a  necessary  816,  the  plaintiff  sued  to  recover  the 

fact  left  standing  when  the  entire  state-  value  of  property  alleged  to  have  been 

ment  is  considered."    See  also  Wright  acquired  by  the  defendants  by  an  un- 

V.  Card,  16  R.  I.  719.  lawful   preference.       The    declaration 

Date  of  Alleged  Aet.  —  There   is  no  referred  to  an  assignment,  annexing  it 

substantial  conflict  between  an   aver-  in  such  a  way  as  to  make  it  a  part  of 

ment  that  an   act  was  done  "  on  or  the  pleadings,  and  alleged  that  the  in- 

about  the  20th  "  of  Ihe  month  and  an  solvent  person  assigned  "  for  the  equal 

averment  that  it  was    '  between   the  benefit  of  all  his  creditors  who  should 

first  and  20th  "   dav  of  that  month,  file  releases,'*  but  the  annexed  assign- 

Kaler  v.  Tufts,  81  Me.  63.  ment  was  expressed   to  be  '*  for  the 

Liability  as  Partners.  —  In  Carico  v,  benefit  of  all  his  creditors  without  any 

Muore,    4    Ind.    App.    20,   an    action  preference."     It  was  held  that  the  dec- 

against  partners  to  recover  for  goods  laration   was  demurrable    for    repug- 

sold,  the  complaint  contained  a  direct  nancy. 

averment  that  the  defendants  were  Instanoe  of  Ko  Sopognanoy.  —  In  an 
partners  doing  business  under  a  firm  action  on  a  promise  to  pay  a  sum 
name  and  style  mentioned.  It  was  of  money  to  the  plaintiff  if  and  when 
held  that  another  averment  that  the  the  defendant  should  collect  certain 
defendants  held  themselves  out  and  demands  against  a  third  person,  it  was 
permitted  themselves  to  be  held  out  as  held  that  there  was  no  repugnancy  be- 
partners  was  not  inconsistent  with  the  tween  a  count  alleging  that  the  de- 
prior  direct  averment,  and  did  not  ren-  fendant  did  not  use  due  diligence  to 
der  the  complaint  demurratle.  collect  such  demands  and  a  count  alleg- 

8.  White  V,  Snell,  9  Pick.  (Mass.)  17.  ing  that  there  were  no  such  demands. 

8.  Denison   v.   Richardson,    14   Elast  White  z^.  Snell,  9  Pick.  (Mass  )  16. 

291.  4.  Wright  V.  Card.  16  R.  I.  719;  Bar- 

InBtanow  of  Repngnaney.  —  In  tres-  ber  v.  Summers,  5  Blackf.  (Ind.)  339; 
pass,  where  the  plaintiff  declared  for  Gulliver  t^.  Fowler,  64  Conn.  556. 
taking  and  carrying  away  timber  lying  Instanow  of  Bepngnanoy.  —  Where  the 
in  a  certain  place  for  the  completion  of  defendant  pleaded  a  grant  of  a  rent  out 
a  house  then  lately  built  the  declara-  of  a  term  of  years  y  and  alleged  that  by 
tton  was  held  bad,  since  the  timber  virtue  thereof  he  was  seized  in  his  de- 
could  not  be  for  a  house  already  built,  mesne,  as  of  freehold^  for  the  term  of 
Nevil  V,  Soper,  i  Salk.  213.  his  life,   the    plea  was  held   bad   for 

In  covenant  against  an  apprentice  repugnancy.     Butt's  Case,  7  Coke  25. 

the  plaintiff  assigned  for  breach  that  In   an   action   of  debt    against    the 

the  apprentice,  before  the  time  of  his  surety  on  a  replevin  bond  the  defend- 

apprenticeship  expired,  </MrA/f/^/^mt/<7r^  ant,    in    the    beginning    of    his    plea, 

quo  survivit  departed  from  his  master's  pleaded   by    way    of    confession    and 

service.     The  defendant  demurred  and  avoidance  matters  which  were  claimed 

had  judgment  because  the  declaration  to  operate  as  a  release  from  liability 

was  repugnant,  for  it  should  have  been  for  the  breaches  alleged,  thus  in  effect 

durante     tempore    quo     servire    debuit.  admitting  the  breaches,  and  in  the  lat- 

Nevil  V,  Soper,  i  Salk.  213.  ter  part  of  the  plea  he  pleaded  general 

A  count  in  assumpsit,  declaring  on  a  performance,  thus  in  effect  traversing 
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bad  where  it  contains  repugnant  allegations  respecting  matter  of 
substance.^  But  this  rule  is  confined  to  single  counts  or  pleas« 
and  repugnancy  between  the  different  counts  of  a  declaration,* 
or  between  two  or  more  pleas,'  does  not  make  the  pleading 
objectionable. 

EepllMtion.  —  Repugnancy  between  a  protestation  and  an  aver- 
ment in  a  replication  is  immaterial.* 

m  Iv  Plxadivgs  IV  Chahcxbt.  —  A  bill  in  equity  containing 
inconsistent  allegations  which  neutralize  each  other  is  defective 
for  repugnancy,*  and  the  same  rule  applies  to  an  answer.*  But 
bills  framed  with  a  double  aspect,  so  called,  are  not  objectionable 
for  repugnancy,  and  constitute  a  common  and  approved  device  in 
equity  pleading.'' 

or  denying  the   breaches.     The    plea  "  At  law,  a  party  may,  without  ani- 

was  held  bad  for  repugnancy.     Wright  madversion,   state  his  case  in   many 

V,  Card,  i6  R.  I.  719.  different     and    seemingly    repugnant 

In  -debt  on   a  bond  to  perform  the  forms,  by  resorting  to  different  counts; 

conditions  in  an  indenture  of  lease  the  but  such  a  mode  of  pleading  does  not 

defendant  pleaded    a    rescission    and  accord  with  the  plain  and  simple  rules 

cancellation  of   the  lease   by   mutual  that  obtain  in  courts  of  equity.       Mur- 

consent.       A     replicalion      admitting  rell  v,  Jones,  40  Miss.  573. 

those  facts,  but  alleging  a  parol  a^ree-  A  plaintiff  in  a  bill  in  equity  cannot 

ment  that  the  lease  was  to  remain  in  claim  land  under  the  title  of  one  party 

force,  and  that  the  bond  should  remain  and  at  the  same  time  repudiate  that 

in  force  to  secure  the  performance  of  title  and  claim  a  right  to  subject  it  as 

the  conditions,  was   held  bad  for  re-  the  title  of  another.     Bynum  v,  Ewart, 

pugnancy.     Sibley  v.  Brown,  4  Pick.  90  Tenn.  658. 

(Mass.)  137.  Original   and  Amanded  BilL  —  If   an 

1.  Stirpltiiago.  —  A  repugnant  allega-  original  and  an  amended  bill  in  eauity 

tion  which  may  be  rejected  as  surplus-  allege  repugnant  grounds  for  relief,  the 

age    does    not    vitiate    the    pleading,  bill  as  amended  is  demurrable.    Win- 

Buclrley  v.  Kenyon,  10  East  142.     See  ter  v.  Quarles,  43  Ala.  692.     See  also 

also  supra,  p.  738,  note  i.  Magnetic  Ore  Co.  v,  Marbury  Lumber 

8.  Barton    v.    Gray,   48    Mich.    164.  Co.    113  Ala.  306;  and  article  Ahend- 

And  see  White  v,  Snell,  9  Pick.  (Mass.)  ments,  vol.  i,  p.  476. 

17.  6.  The  equity  rule,  as  stated  in  Hop- 

8.  The  fact  that  two  or  more  pleas  per  v.  Hopper,  11   Paige  (N.  Y.)  46,  is 

are  repugnant  to  each  other  is  no  ob-  that  a  defendant  cannot  set  up  two 

jection  to  either  of  them  when  they  are  defenses  *'  which  are   so  inconsistent 

filed  together.     True  t'.  Huntoon,  54  N.  with  each  other  that  if  the    matters 

H.  121;  Murrell  t'.  Jones,  40  Miss.  573.  constituting    one    defense    are    truly 

See  also  St.  Louis,  etc.,  R.  Co.  v.  Whit-  stated   the    matters    upon    which    the 

iey,  77  Tex.  126;    Peoria,  etc.,  R.  Co.  other  defense  is  attempted  to  be  based 

V,  Barton,  38  111.  App.  475;  and  article  must  necessarily  be  untrue  in  point  of 

Plbas  at  Law,  vol.  16,  p.  570.  fact.     But  the  defendant  may  deny  the 

After  Verdiot.  —  Where  a  declaration  allegations  upon  which  the  complain- 

contains  several  counts  and  a  verdict  ant's   title   to   relief  is  founded,   and 

for  the  plaintiff  has  been  applied  to  a  may  at  the  same  time  set  up  in  his  an- 

good  count,  it  is  no  ground  for  arrest  swer  any    other    matters  not  wholly 

of  judgment  that  another  count  is  re-  inconsistent  with   such  denial.'*    See 

pugnant  to  the  count    to  which   the  also  article  Answers  in  Equity  Plead* 

verdict  was  applied.     White  v.  Snell,  9  ing,  vol.  i,  p.  878. 

Pick.  (Mass.)  16.  7.  See  article  Bills  in  Equity,  vol. 

4.  Hapgood   V,    Houghton,    8   Pick.  3,  p.  364. 

(Mass.)  451;  Commercial  Bank  V.  Spar-  "The  orator  may  state  his  casein 

row,  2  Den.  (N.  Y.)  97.  different  aspects,  and  if  either  is  good 

6.  Friedman  v.  Fennell,  94  Ala.  570;  he   may   succeed,    notwithstanding    it 

Bynum  v.  Ewart,  90  Tenn.  655.  may  be  inconsistent  with  some  other 
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IV.  IV  PLSABIKGS  UVDEB  the  CODE&  —  A  Code  Complatnt  or  PetiUon 

should  not  in  one  and  the  same  count  make  contradictory  and 
wholly  irreconcilable  statements  of  facts.*  But  a  plaintiff  seek- 
ing equitable  relief  may  draw  his  pleading  with  a  double  aspect, 
as  in  chancery  pleading.*  Precisel}'  how  far  inconsistency 
between  separate  counts  will  be  tolerated  is  not  entirely  clear.' 

Anfwer.  —  Repugnancy  in  a  single  count   or  paragraph  of  an 
answer    undoubtedly    violates    the    rule    of     good    pleading.* 

stated  ground  of  recovery."     Nichols  inconsistent  with  each  other.     In  Har- 

V,  Nichols,  6i  Vt.429,  citing  McConnell  ris  v.  Warlick,  (Tex.  Civ.  App.  1897)  42 

V,  McConnell,  11  Vt.  290.  S.  W.  Rep.  356,  it  was  said  to  be  '*  im- 

1.  In  Chapman  e^.  Allen,   11  ^ash.  material  that  one  count  in  a  petition  be 

627,  a  complaint  for  partition  alleging  inconsistent  with    another  or  contra- 

that  the  defendant  held  the  legal  title  dieted  by  it."      In   Losch  v.  Pickett, 

to  the  whole  of  the  land,  and  also  that  36  Kan.  216,  it  was  held  that  if  a  plain- 

the  plaintiff  and  the  defendant  were  tifif  makes  contradictory  and  inconsist- 

joint  owners  in  fee  of  equal  portions  of  ent   allegations,    though    in    separate 

the  premises,  was  held  bad  for  repug-  counts,  the  court  may  consider  as  true 

nancy.  such  of  the  allegations  as  are  against 

Avermenti  Hald  Kot  Inoonsittent.  —  In  the  pleader.     In   Roberts  v,   Quincy, 

an  action  for  personal  services  there  is  etc.,  R.  Co.,  43  Mo.  App.  289,  the  court 

nothing  inconsistent  between  an  alle-  said:    "  Where  several  counts  in  the 

gation   (hat  the  defendant  agreed  to  same  petition  are  inconsistent,  so  that 

pay  a  certain  price  and  an  averment  the  proof  of  one  necessarily  disproves 

that  the  services  were  worth  the  same  the  other,  the  court  should,  if  requested 

price.    American  Encaustic  Tiling  Co.  by  the  defendants  so  to  do,  and  mav, 

V,  Reich,  (N.  Y.  City  Ct.  Gen,  T.)  11  of  its  own  motion,  compel  the  plaintiff 

N.  Y.  Supp.  776.  at  any  time  to  elect  on  which  one  of 

An  allegation  in  a  complaint  on  a  the  inconsistent  counts  he  will  proceed 

promissory    note    that    the    indorsers  to  trial."     See  further  Sweet  v,  Inger- 

waived  notice  is  not  inconsistent  with  son,  (Supm.  Ci.  Gen.  T.)  12  How.  Pr. 

allegations  tending  to  show  that  the  (N.  Y.)  331;  Jack  v.  Des  Moines,  etc., 

holder  was  excused  from  giving  notice  R.  Co.,  49  Iowa  627;  Keens  v.  Gaslin, 

by  the  subsequent  action  of  the  in-  24  Neb.  310. 

dorsers.      Loveday    v,    Anderson,   18        4.  Buhne   v.   Corbett,  43    Cal.  264; 

Wash.  322.  People  v.  Lothrop,  3  Colo.  428. 

Goniliot  ^th  EaddUt  or  Bill  of  Partioii-        In  an  action  on  an  accident  insur- 

lam.  —  In   actions    upon   written    con-  ance  policy  a  paragraph  of  the  defend- 

tracts   where   the  contract,  or  a  copy  ant's  answer  admitted  the  allegation  of 

thereof,  is  filed  with  and  made  a  part  the  plaintiff  that  the  insured  '*  acciden- 

of  the  pleading  as  an  exhibit,  the  con-  tally    cut    and    lacerated    one  of    his 

tents  of    the    contract  control    rather  fingers,"  but  also  averred  that  there 

than  any  averments  of  the  complaint  were  no  visible  marks  of  the  injury, 

which  may  conflict  therewith.     Furry  It  was  held  on  demurrer  that  because 

V.    O'Connor,   i   Ind.  App.  575.     But  of  repugnancy  in  the  answer  the  de- 

the  rule  has  no  application  to  a  bill  of  fense  that  there  were  no  visiblo  marks 

particulars.     Chapin  v.  Elgin,  etc.,  R.  of  the  injury,  as  required  by  a  condi- 

Co.,  II   Ind.  App.  632,  holding  that  a  tion    in    the    policy,    was    not    well 

complaint  is  not  demurrable  for  incon-  pleaded.     Bemads  v.    U.    S.   Mutual 

sistency  with  a  bill  of  particulars.  Ace.  Assoc.,  45  Fed.  Rep.  455. 

8.  Higgins  r.  Hayden,  53   Neb.  64.        **  Under  the  code  much  liberality  is 

See  also  Harris  v.  Warlick,  (Tex.  Civ.  indulged  in  the  construction  of  plead- 

A  pp.  1897)  42  S.  W.  Rep.  356.  ings.     A    demurrer    will  not  be  sus- 

8.  In  Stockton  Combined  Harvester,  tained  for  mere  inconsistency,  indefi- 

etc..  Works  r.  Glens  Falls  Ins.  Co.,  121  niteness,  or  repugnancy,  if  some  fact 

Cal.  167,  it   was  held   that  a  cause  of  or  facts  are  averred  positively  and  the 

action  arising  out  of  one  transaction  indefiniteness,  inconsistency,  or  repug- 

may  be  stated  in  separate  counts  in  nancy  is   not  such  as  to  render  the 

different  ways,  even  though  they  are  averment   meaningless."     Springfield 
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Whether  the  defendant  may  properly  set  up  inconsistent  defenses 
in  separate  counts  or  paragraphs  of  his  answer  is  a  subject  of 
much  conflict  or  confusion  of  authorities.^ 

V.  I9  IVDiCTXEHTB  AVD  InoBXATiOHa  —  At  common  law, 
repugnancy  between  the  material  averments  of  an  indictment  or 
information  will  vitiate  a  count  in  which  it  occurs.*  But  a 
count  which  would  be  bad  for  repugnancy  at  common  law  may 
be  rendered  valid  by  force  of  a  statute.'     And  it  is  no  objection 

Second    Nai.   Bank    v.   Hart,  8    Ind.  aa  answer  will  not  be  affected  by  a 

App.  20.  repugnant  denial  in  another  part  of  the 

1.  See  generally  article  Answers  in  same  answer.    *    *    *    While  authori- 

CoDE  Pleading,  vol.  i,  p.  855  et  s^q.  ties  may  be  found  stating,  in  general 

CSalifomia.  —  **  If  a  plea  or  defense  terms,  that  inconsistent  defenses  can« 

separately  pleaded  in  an  answer  con-  not  be  set  up  in  the  same  answer,  ez- 

tain  several  matters,  these  should  not  amination   will  show    that  these  are 

be  repugnant  or  inconsistent  in  them-  generally  cases  where  repugnant  alle- 

selves.     But  the   plea  or  defense  re-  gations  of  fact  are  contained  in  the 

garded  as  an  entirety,  if  it  be  other  tvise  different  defenses,  and  where,  conse- 

sufficient  in   point  of  form   and  sub-  quently,     the    proof   of   one   defense 

stance,  is  not  to  be  defeated  or  disre-  would  necessarily  disprove  the  other." 

garded  merely  because  it  is  inconsist^  South  Milwaukee  Boulevard  Heights 

ent  with  some  other   plea  or  defense  Co.  v.  Harte,  95  Wis.  59a. 

pleaded."     Buhne  v.  Corbett,  43  Cal.  8.  See  article  Indictments,  Informa* 

364,  quoted  with  approval  in  Banta  v»  TioNS,  and  Complaints,  vol.  10,  p.  532. 

Siller,  131  Cal.  418.  "  Every  indictment   or  information 

In  separate  defenses  a  denial  in  one  ought  to  contain  a  complete  description 

is  not  waived  by  an  admission  of  the  of  such  facts  and  circumstances  as  con* 

same  matter  in  another.     Billings  v,  stitute  the  crime,  without  inconsistency 

Drew,   53  Cal.   565;    Miles  v.   Wood«  or  repugnancy."     Rex  v,  Stevens,  5 

ward,  115  Cal.  308.    And  a  denial  in  East  344. 

an  answer  is  not  waived  or  overcome  An  indictment  for  a  statutory  offense 

by  an  averment  in  a  cross-complaint  of  of  carnally  knowing  "  a  female  child 

substantially  the  same  facts  as  those  under  the  age  of  puberty  "  was  held  to 

which  the  answer  denies.     Meyers  v.  be  fatally  repugnant  in  charging  the 

Merillion,  118  Cal.  353.  defendant    with  carnal  knowledge  of 

Conneotioat.  —  In  Gulliver  v.  Fowler,  '*  a  female  child  of  the  age  of  twelve 

64  Conn.  556,  an  action  on  a  guaranty  years  and  under  the  age  of  puberty," 

against  several  defendants,  their  joint  since  the  common  law  fixed  the  age  of 

answer  began  thus:   "  The  defendants  puberty  at  twelve   years  in   females, 

admit  the   truth  of  the  matters  con-  State  v,  Pierson,  44  Ark.  265. 

tained  in  the  plaintiff's  complaint,  but  An  indictment  stating  the  Christian 

in  avoidance  of  the  same  set  up  the  name  of  the  accused  together  with  an 

following  facts."     Four   separate  de-  alias  followed  by  the  averment  that  his 

fenses  were  then  pleaded,  the  third  of  "  true  Christian  name  is  to  this  grand 

which    was    that    the    guaranty    was  jury  unknown,"  was  held  to  be  fatally 

signed    without    consideration.      The  repugnant  to  itself.    Jones  v.  State,  63 

complaint,  however,  had  alleged  that  it  Ala.  37. 

was  signed  for  value  received.    The  Sepiignanoy  Avoided  by  Constmetion. — 

court  said  that  the  third  defense  "  was  An  indictment  charging  the  defendant 

therefore  void  for  repugnancy  and  no  with  the  acceptance  of  a  bribe  to  vote 

evidence   was  admissible  in   its  sup-  for  '*  a  question  which  was  and  might 

port."  be  by  law   brought   before  "   him  as 

Wisoonsiii.  —  "  It  is  well  settled  that  state  senator  was  held  to  contain  no  re- 

the  defendant  may  plead  as  many  de-  pugnancy.     State  v.  Smalls,  ii  S.  Car. 

fenses  and  counterclaims  as  he  has,  al-  363,   where  the  court  said:    "It  was 

though  they  may  be  based  on  incon-  merely  equivalent  to  saying  that  it  was 

sistent  legal    theories.    *    *    *    This  brought  before  him  to  act  upon  as  a 

rule  does  not  invade  the  general  prin-  senator  in  conformity  with  law." 

ciple  that  the  truth  should  be  pleaded  8.  State  v.  Chamberlain,  8q  Mo.  139, 

nor  the  principle  that  an  admission  in  where,  although  the  allegations  in  the 

742  Volume  XVIII. 


Olgeetioni  for  Btpngnanoj :     REPUGNANCY.  How  Taktn. 

to  an  indictment  or  information  that  the  several  counts  thereof 
are  repugnant  to  each  other  where  each  contains  a  criminal 
charge  sufficiently  alleged.* 

TI.  OBJECTIOHB  fob  BEPUGHAVCT  —  How  TaKEH.  —  At  Conmon 
law  a  pleading  which  contains  repugnant  allegations  respecting 
matter  of  substance  is  bad  on  general  demurrer.'  But  if  the 
repugnancy  relates  to  form  only,  no  advantage  of  it  can  be  taken 
except  by  special  demurrer.' 

la  ChaoMry  Pleading  repugnancy  in  the  bill  is  a  demurrable 
defect,*  and  failure  to  demur  is  a  waiver  thereof.*  An  answer 
setting  up  inconsistent  defenses  is  subject  to  exception.* 

In  Code  Pleading  repugnancy  in  a  complaint,  petition,  or  answer  is 
a  ground  for  demurrer,''  or,  perhaps,  a  motion  to  make  more 
definite  and  certain.®  Objections  for  joinder  of  inconsistent 
defenses  have  been  considered  in  a  preceding  article.* 

In  Indiotmenta  or  Informatiomi.  —  Repugnancy  in  an  indictment  or 
information  is  a  ground  for  demurrer  ^*  or  motion  in  arrest  of 
judgment.** 

purport  clause  of  an  indictment  for  Bynum  v.  Ewart,  90  Tenn.  655.  See 
forgery  were  clearly  repugnant,  the  also  Murrell  v.  ]ones,  40  Miss.  573. 
validity  of  the  indictment  was  sus-  6.  American  Freehold  Land  Mortg. 
tained  because  there  was  **  sufficient  Co.  v.  Sewell,  92  Ala.  173. 
matter  alleged  to  indicate  the  crime  and  6.  Scanlan  v.  Scanlan,  134  111.  630, 
person  charged  '*  within  the  meaning  where,  however,  the  court  said:  *'  We 
of  the  statute  declaring  that  in  such  a  take  it  that  where  inconsistent  defenses 
case  an  indictment  should  not  be  held  are  set  up  in  an  answer,  and  such  an- 
invalid.  To  the  same  point  see  State  swer  is  not  excepted  to,  and  on  the 
V.  PuUens,  81  Mo.  387.  And  under  hearing  one  of  the  defenses  pleaded  is 
identical  statutory  provisions  it  was  found  to  be  untrue  and  the  other  is 
held  that  a  repugnancy  between  the  established  by  the  proofs,  the  decree 
title  and  the  body  of  the  indictment  as  will  not  be  reversed  on  account  of  the 
to  the  name  of  the  defendant  did  not  interposition  of  such  untrue  and  i neon- 
render  the  indictment  bad.  State  v,  sisteni  defense."  As  to  exceptions  to 
Boss,  74  Ind.  80.  answers,  see  generally  article  Answers 

1.  State  V.  Mallon,  75  Mo.  355.    See  in  Equity  Pleading,  vol.  i,  p.  895  et 

also   article    Indictments,     In  form  a-  seq. 

TiONS,  AND  Complaints,  vol.  10,  p.  532,  7.  Chapman  v.  Allen,  11  Wash.  627; 

note  3.  Springfield  Second  Nat.  Bank  v.  Hart, 

8.  Barber    v.    Summers,   5    Blackf.  8    Ind.  App.   20;    Bernays  v.    U.    S. 

(Ind.)  339;    Wright  v.  Card,  16  R.  I.  Mutual  Ace.  Assoc,  45  Fed-  Rep.  455- 

721.    See  also  Nevil  v,  Soper,  i  Salk.  8.  In  an  action  for  services  rendered 

213;    Greaves  v,   Neal,  57  Fed.  Rep.  the    complaint    contained    averments 

816.  which  would  admit  proof  of  an  implied 

Striking  Out  Flea.  —  In  Wright  v.  contract  to  pay  what  the  services  were 
Card,  16  R.  I.  719,  it  was  held  that  a  reasonably  worth,  as  well  as  an  ex- 
plea  bad  for  repugnancy  was  properly  press  promise  to  pay  a  particular  sum 
struck  out.  mentioned.     It  was  held  that  objection 

8.  Gould's  PI.,  c.  3,  §  173.     See  also  should  have  been  taken  by  motion  to 

Denison  v.   Richardson.   14  East  291;  have  the  pleading  corrected,  and  that 

Sibley  v.  Brown,  4  Pick.  (Mass.)  137.  the  objection  came  too  late  on  appeal. 

Objection   for   repugnancy  between  Hewitt  v.  Brown,  21  Minn.  163. 

different  counts  in  a  declaration  should  9.  See     article     Answers    in    Codk 

be  taken  by  special  demurrer.     White  Pleading,  vol.  i,  p.  860. 

V,  Snell,  9  Pick.  (Mass.)  17.  10.  State  v,  Pierson,  44  Ark.  265. 

4,  Friedman  v,  Fennell,  94  Ala,  570;  11.  Jones  v.  State,  63  Ala.  27. 
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REQUESTS  TO   FIND. 

See  article  FINDINGS  OF  COURT,  voL  «i  pw  «<• 


RES  JUDICATA. 

See  article  FORMER  ADJUDICATION,  voL  9»  p.  6tt. 


RESCISSION,    CANCELLATION,   AND 
REFORMATION  OF  CONTRACTS. 

By  B.  A.  MiLBOUL 
L  tklOFB  OF  ABTicnui,  74& 

n.  DsnviTiOHfl;  748. 

1.  Rescission  or  Cancittaihm^  748. 

2.  Reformation^  749. 

3.  Distinction  Between  CanceUaHom  ami  Rtfmrwmikm^  75a 

nL  BaVITABLE  JVBIfDIOTIOir,  75a 

I.   To  Rescind  or  Caned  dntracts^  75a 
s.  In  General^  750. 

b.  Exclusive  yuriscUction  of  Equiif^  751^ 
€.  Discretion  of  Chancellor^  753. 
4.  Statutory  Provisions^  753. 
€.  For  Fraud,  754. 

^i^  In  General^  754. 

^21  Mater uslity  of  Misrepreseniaiions^  76a 
^3)  Restoration  or  Re-estahlishmefU  of  Omirads^  761. 
f.  For  Mistake,  761. 

CC\  In  General^  761. 
(2)  Mistake  of  Law,  762. 

J.  For  Duress  ard  Undue  Influence^  765. 
,  Contracts  Made  by  Infants,  765. 
I.  For  Mental  Incapacity,  765. 
A   Upon  Breach  of  Contract,  767. 
(i\  In  General^  767. 

(2)  Deed  Given  tn  Consideration  of  Cetro  and  Medrn* 
tenance  of  Grantor,  769. 

(3)  Breach  of  Warranty  of  Title,  770. 
k.  For  Inadequacy  or  Want  of  Considercttion,  77a 
/.  As  Respects  Property  Involved,  772. 
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RESCISSION,  ETC.,  OF  CONTRACTS. 


m.  Inability  to  Place  Parties  in  Statu  Quo,  772. 
CC\  In  General,  772. 
(2)  Rescission  in  Part,  773. 
2.   To  Reform  Written  Contracts,  773. 

a.  In  General^  773. 

b.  Exclusive  jurisdiction  of  Equity,  774. 

c.  Discretion  of  Chancellor,  774. 

d.  Statutory  Provisions,  774. 

e.  On  the  Ground  of  Mistake,  774. 


{i\  In  General,  774. 


Kinds  of  Mistake,  779. 
'a)  In  General,  779. 
b)  Mutuality  of  Mistake,  781. 
/)  Mistake  of  Law,  782. 
(3)  Kinds  of  Contracts  Reformable,  785. 
f.  On  the  Ground  of  Fraud,  789. 

lY.  JuBisDiCTioir  OF  Pabticvlab  Coubts,  789. 
V.  Vevite,  790. 
YI  JoniDEB  or  Causes  of  Agtiok,  791. 

1.  In  General,  791. 

2.  Inconsistent  Causes  of  Action,  791. 

3.  Consistent  Causes  of  Action,  791. 

4.  Objections  for  Multifariousness,  794. 

TIL  Pabties,  795. 

1.  In  General,  795. 

2.  Plaintiff,  795. 

a.  In  General,  795. 

b.  joinder  of  Parties  Plaintiff,  796. 

c.  Strangers  to  Contract,  796. 

d.  Privies,  jgj, 
i)  In  Suits  for  Cancellation,  797. 

'2)  In  Suits  for  Reformation,  797. 

3.  Defendant,  798. 

a.  In  General,  798. 

b.  Original  Parties  to  Contract,  799. 

c.  Privies  —  Subsequent  Purchasers  and  Incumbrancers, 

800. 
(i\  In  Suits  for  Rescission  or  Cancellation,  800. 
(2)  In  Suits  for  Reformation,  801. 

d.  joinder  of  All  Participators  in  Fraud,  801. 

ym.  The  Bill  ob  Cokplaiitt,  802. 

1.  In  General,  802. 

2.  Definiteness  and  Certainty,  802. 

3.  Legal  Conclusions,  803. 

4.  Multifariousness,  804. 

5.  Grounds  for  EquitcUile  Relief,  804. 

6.  Inadequacy  of  Remedy  at  Law,  806. 

7.  Coming  into  Equity  with  Clean  Hands,  807. 

8.  Averment  of  Fraud,  808. 
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RESCISSION,  ETC., 

a.  In  General^  808. 

b.  Necessity  to  Allege  Facts ,  8ia 

c.  Falsity  of  Representations,  812. 

(i)  /«  General^  812. 

(a)  Defendant's  Knowledge  of  Falsity  of  Representa- 
tions^ 812. 

d.  Materiality  of  and  Reliance  upon  Misrepresentations, 

813. 

e.  By  Whom  Fraud  Was  Committed,  815. 
f  Mala  Fides  of  Subsequent  Holder,  815. 

9.  Averments  as  to  Mistake,  815. 

a.  In  General,  815. 

b.  Definiteness  and  Certainty,  816. 

c.  Necessity  to  Allege  Facts,  817. 

d.  Materiality  of  Mistake,  %i%, 

e.  Mutuality  of  Mistake,  8i8- 
y.  Mistake  of  Law,  819. 

10.  Averments  as  to  Accident^  819. 

11.  Averment  of  Duress  and  Undue  Influence,  819. 

12.  Averment  of  Mental  Incapacity,  820. 

a.  In  Suits  for  Rescission,  820. 

b.  In  Suits  for  Reformation,  %2 1, 

13.  Averment  of  Failure  or  Want  of  Consideration^  821. 

a.  In  Suits  for  Rescission,  821. 

b.  In  Suits  for  Reformation,  822. 

14.  Grounds  for  Injunction,  822. 

15.  Description  of  Contrcut,  823. 

a.  In  Suits  for  Rescission,  823. 

b.  In  Suits  for  Reformation,  823. 


i\  In  General,  823. 


2)  Consideration  for  Contract,  824. 
'3)  The  Intended  Instrument  —  Pointing  Out  Mis- 
take,  824. 

16.  Averments  as  to  Damages,  825. 

17.  Denying  or  Excusing  Lcuhes,  825. 

a.  In  General,  825. 

b.  In  Suits  for  Rescission  or  Cancellation,  827. 

c.  In  Suits  for  Reformation,  829. 

18.  Offer  to  Do  Equity,  829. 

a.  GenercU  Rule  as  to  Necessity  of  Offer  to  Restore,  829. 

{i\  In  Suits  for  Rescission  and  CancellcUion,  829. 
{2)  In  Suits  for  Reformation,  834. 

b.  When  Offer  to  Restore  Unnecessary,  834. 

c.  Alleging  Excuses  for  Failure  to  Restore,  835. 

d.  Terms  of  the  Offer,  835. 

e.  Averment  of  Tender  Before  Filing  Bill,  836. 

f.  Offer  to  Account  for  Rents  and  Profits,  838. 

g.  Tender  of  Deed,  838. 

(i)  Offer  to  Return  Original  Deed,  838. 
(2)   Tender  of  Deed  to  Be  Signed  by  Defendant,  838. 
h.  Objections  Waived,  839. 
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OF  CONTRACTS. 

19.  Averments  as  to  Possession  and  Title  of  Plaintiffs  839. 

20.  Alleging  Demand  and  Disaffirmance  Before  Filing  Bill^  839. 

2 1 .  The  Prayer^  84 1 . 

22.  Amendments^  841. 

EL  CBO88-BILL,  CBOSMsoMPLAnri,  ob  Ahswsb  Acomre  Belief,  843. 
X.  Dekubbbb  to  Bill  ob  Cokplaivt,  846. 
XI  The  AH8WEB  OB  Plea,  847. 

1.  In  General^  847. 

2.  Requisites  of  Answer  or  Plea^  847. 

3.  Defense  of  Innocent  Purchaser y  848. 

4.  Effect  of  Denial y  849. 

a.  Parol  Evidence  of  Mistake  in  Instrument^  849. 

b.  Burden  of  Proofs  849. 

c.  Dissolution  of  Injunction^  850. 

5.  Admissions  in  Answer y  850. 

ZU  Tbial  bt  Jubt,  850. 

1.  Right  to  Jury  Trial,  850. 

2.  Instructions y  851. 

3.  Interrogatories  to  Jury,  853. 

xm  Setebekge  to  Kabteb  OB  Befebee,  853. 
XIV.  Allegations  ahd  Pboof  —  Vabiakcb,  853. 

XV.   FIHDIBG8  OF  COUBT  ABD  DECBEE,  855. 

1.  In  General y  855. 

2.  In  Suits  for  Ke scission  and  Cancellation,  855 

a.  Findings,  855. 

b.  General  Requisites  of  Decree,  857. 

c.  Giving  Complete  Relief  to  Plaintiff  and  Defendant,  857. 
i)  In  General,  857. 

2)  Rescission  in  Toto — Placing  Parties  in  Statu 
Quo,  858. 

d.  Modes  of  Affording  Relief  to  the  Plaintiff,  860. 

e.  Awarding  Damages  to  the  Plaintiff,  862. 

3.  In  Suits  for  Reformation,  863. 

a.  Findings,  863. 

b.  Giving  Complete  Relief  to  Plaintiff  and  Defendant,  863. 

c.  Provisions  of  Decree  as  to  Reformation,  863. 
i)  Discretion  of  Court,  863. 
'2)  Expression  of  True  Intent  of  Parties,  864. 

3)  Requiring  Execution  of  New  Instrument,  864. 

d.  Enforcement  of  Instrument  as  Reformed,  865. 

4.  In/unction,  866. 

5.  Relief  under  General  Prayer,  867. 

6.  Protection  of  Strangers,  867. 

CROSS-REFERENCES. 

As  to  Fraud  and  Mistake  in  general,  see  articles  FRA  UD,  vol.  9, 
p.  675;  MISTAKE,  vol.  14,  p.  32. 
Matters  of  Substantive  Law  and  Evidence,  see  Am.  and  £ng. 
Encyc.  of  Law,  titles  FRAUD  AND  DECEIT,  vol.  14, 
p.  12;  MISTAKE;  REFORMATION  AND  CANCEL- 
LATION OF  CONTRACTS. 
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8oop«  of  Articla.  RESCISSION,  ETC,  DefiaitioBS. 

L  Scops  of  Abticle.  —  This  article  is  confined  to  a  treatment 
of  suits  in  equity  or  actions  of  an  equitable  nature  under  the 
Code  for  the  rescission  of  contracts  or  the  cancellation  of  written 
instruments,  and  for  the  reformation  of  contracts  in  writing. 
The  article  does  not  treat  of  the  procedure  in  actions  at  law 
where  the  parties  to  contracts  elect  to  rescind  them  and  pursue 
their  legal  remedies.* 

II.  Defikitiohs — 1.  BeBoission  or  Cancellation.  —  A  suit  in 
equity  for  the  rescission  or  cancellation  of  a  contract  is  one  in 
which  a  party  who  has  been  imposed  upon  by  fraud  or  other- 
wise, asks  the  decree  of  a  court  of  equity  declaring  that  the  con- 
tract is  void,  and  if  the  contract  is  in  writing,  ordering  it  to  be 
delivered  up  for  cancellation.*    A  bill  for  the  cancellation  of  an 

1.  Jnrlfdictional  QneitioiiB  and  ques-  DiBtingnished  from  Bill  to  Bodoom. — 

tions  as  to  ihe  grounds  upon  and  cir-  In  New  England  Mortg.  Security  Co. 

camstances  under    which  equity    will  v.   Powell,  97  Ala.  483,  in   which  the 

decree  the  rescission,  cancellation,  or  bill  sought  the  cancellation  of  a  mort- 

leformation     of     contracts,     are     not  gage  and  a  perpetual  injunction  against 

within  the  province  of  this  work;  and  its  foreclosure  on  the  ground  that  the 

although  in  appropriate  places  through-  mortgage  was  made  in  violation  of  a 

out  this  article    will   be   found   state-  statute  and    was  therefore   void,    the 

ments  of  the  salient  rules  as  to  the  ex-  court  said:   "  This  is  not  a  bill  to  re- 

ercise  of  jurisdiction  and  leading  cases  deem.     Its  equity   rests   upon  the  al- 

in  which  such  rules  have  been  enunci-  leged  invalidity  of  the  note  and  mort- 

ated,  reference  is  made  for  an  exhaust-  gage  from  which  arises  complainant*s 

ive     treatment    of    these    subjects    to  right  to  have  them  canceled  as  a  cloud 

titles  in  the  American  and  English  En-  upon  his  title.     A  bill  to  redeem  has 

cyclopxdia  of  Law  as  indicated  in  the  essentially  different  qualities  and  ob- 

cross- references    given     at    the    com-  jects.     It  conclusively  assumes  the  va- 

mencement  of  this  article.  lidity  of  the  mortgage,  and  prays,  not 

8.  "Bescind"  Defined.  —  In  Constant  for  its  cancellation,  as  void  casting  a 

V,   Lehman,    52    Kan.   227,   the    court  cloud  on  the  title,  but  that  payment  of 

said:    "  To  rescind  is  to  revoke,    to  the   mortgage   debt   be  established  or 

annul  what  has  already  been  done,  and  that  complainant   be  permitted  to  pay 

implies  that  the  parties  shall  be  again  what  may  be  found  due  thereon  upon 

placed  in  the  same  condition  that  thev  an  accounting;    that  the  forfeiture  be 

were    in    before    the    transaction.     It  set  aside,  and  that  complainant  obtain 

never  implies   the   making  of  a  nL.v  a  reconveyance  of  the  legal  title,  or  a 

contract  for  the  parties  by  the  court."  decree  to  that  effect.     No  such  relief 

Bedhibition   under  Louisiana  Code.  —  can  be  had  under  the  present  bill.'* 

Code  La.,  art.  2496,  defines  redhibition  Distinction  Between  Actions  for  Breaoh 

to  be  "  the  avoidance  of  a  sale  on  ac-  of  Covenant  and  to  Beseind.  —  In  Yeates 

count  of  some   vice  or  defect  in  the  v.  Pryor,   11  Ark.   58.  the  court  said: 

thing  sold,  which  renders  it  either  ab-  *'  There  is  a  sensible  distinction  10  be 

solutely  useless,  or  its  use  so  inconve  observed   between  suits  at   law  for  a 

nient  and  imperfect  that  it   must  be  breach  of  covenant  for  title  and  quiet 

supposed   that   the   buyer   would    not  possession,  and  to  rescind   contracts, 

have  purchased  it  had  he  known  of  the  In  the  suit  at  law  the  party  relies  upon 

vice."     Andrews  v.   Hensler,  6  Wall,  his  contract,  and  seeks  to  recover  dam- 

(U.  S  )  254.  ages   for  a  breach  of  it;    whereas,  in 

Besemhlanoe    to  Bescissory  Action    of  suits  to  rescind  contracts  the  ground 

Civil  Law.  —  In   Davis  v,  Tarwater,  15  of  complaint  is  not  that  the  conditions 

Ark.  286,  the  court  said:     **  The  appli  of     the    contract    have    been    broken 

cation  of  a  vendee  to  a  court  of  equity  merely,  but  that  the  contract  was  in  its 

to  rescind  a  contract  of  sale  closely  re-  inception  fraudulent  and  should  not  be 

sembles  the   rescissory   action  of  the  enforced." 

civil  law  on  the  part  of  the  buyer."  Kot    an    Action    for    Damages.  —  In 
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instrument  is  founded  upon  the  principle  quia  timet,  that  is,  the 
complainant  is  entitled  to  the  preventive  process  of  the  court, 
for  fear  the  agreement  may  be  vexatiously  or  injuriously  used 
against  him.^ 

Converse  of  Speeiilo  PerfomiAnoa.  —  The  rescission,  cancellation,  or 
delivering  up  of  agreements,  deeds,  etc.,  is  the  converse  of 
specific  performance.  The  right  to  relief  originates  in  the  fraud 
which,  but  for  the  interposition  of  tjie  court,  would  be  perpe- 
trated upon  the  complaining  party.* 

2.  Beformation.  —  A  suit  for  the  reformation  of  a  written  con- 
tract '  is  one  in  which  a  court  of  equity  is  asked  to  make  a 
decree  that  the  contract  shall  be  rectified  or  construed  so  as  to 
make  it  express  the  original  intention  of  the  parties  when  an 
error  in  drafting  the  contract  has  been  committed.* 

» 

Wainscott  v.   Occidental   Bldg.,    etc.,  cancellation  of  a  deed  is  equiuble  in 

Assoc,  98  Cal.  253,  which  was  an  ac-  its    nature.      Maclellan    v.    Seim,   57 

tion  to  rescind  a  written  contract  on  Kan.  471. 

the  ground  of  fraud,  the  court  said:  8.  Written  Contraet.  —  Reformation 
*•  This  action  is  not  one  to  recover  implies  the  existence  of  a  written  con- 
damages,  a  money  crmpensation.  tract.  Conaway  v.  Gore,  24  Kan.  389. 
Doubtless,  if  plaintiff  has  a  cause  of  4.  Lumbert  v.  Hill,  41  Me.  475; 
action,  he  could  have  affirmed  the  con-  Adams  v,  Stevens,  49  Me.  362;  Cam- 
tract  and  sued  for  damages.  He  has,  eron  v.  White,  74  Wis.  425. 
however,  elected  to  seek  a  cancellation  Beetifloation.  —  It  has  been  declared 
for  the  injury,  the  damage,  sustained."  that,  strictly  speaking,  an  action  is  for 

Compared  to  Action  to  Quiet  Title  or  the   rectification  of  a  contract   rather 

SemoTO  Cloud.  —  An  action  to  cancel  a  than    its    reformation.       Brundige    v. 

deed  procured  by  the  defendant  from  Blair,  43  Kan.  369. 

the  plaintifif  by  fraud  is  not.  technically  EBtabliihment  and  Deolaration  of  Tmit. 

speaking,  an  action  to  quiet  title  or  re-  —  An  application  to  have  a  deed  per- 

move  a  cloud.     Jackson  v.  Tatebo,  3  formed  upon  the  ground  of  an  alleged 

Wash.  456.  mistake  in  its  preparation  is  substan- 

See  also  generally  article  Quieting  tially  the  same  as  one  for  the  establish- 

TiTLE.  ment  and   declaration   of    a    trust   in 

Cancellation     of   Deed    Fraudulently  respect   to  the  property  conveyed   by 

Abstracted.  —  An   action    to    set   aside  the  deed  in  conformity  to  the  alleged 

and  cancel  a  deed  which  it  is  alleged  intention   of  the   parlies.     McDonnell 

the   defendant,  without  the  plainlifT's  v.  Milholland.  48  Md.  540. 

consent,  fraudulently  abstracted  from  Bnles  of  Evidenoe. —  An    action    for 

a  safe  pending  the  completion  of  a  pro-  the  reformation  of  a  written  contract  is 

posed  sale  to  the  defendant,  and  re-  an  action  in  equity  triable  by  the  court, 

corded,  is  in   its  naiure   an  action  to  and  the  same  strict  rules  of  evidence 

quiet   the  title  of  the  plaintiff  to  his  are  not  applied  as  in  actions  tried  by  a 

property.     Rising  v.  Gibbs,  (Cal.  1892)  jury,  and  an  error  in  admitting  evi- 

30  Pac.  Rep.  589.  dence  will  not  necessarily  be  fatal  if 

1.  Per  Nisbet,  J.,  in  Butler  v.  Dur-  there  is  other  evidence  sufficient  to  sus- 

hafh,  2  Ga.  413.  tain  the  findings  of  the  court.     Cam- 

3.  Brainard   v.    Holsaple,   4  Greene  eron  v.  White,  74  Wis.  425. 

(Iowa)  485;    Willaid  v.  Ford,  16  Neb.  Eeformation  Compared  to  Speoiflc  Per- 

543;  Reid  V.  Burns,  13  Ohio  St.  49,  in  formanoe. —  In  Adams  v.  Wheeler,  122 

which  case  it  was  declared  that'*  the  Ind.  251,  Mitchell,  C.  J., said:  "An  ac- 

ground  for  the  equitable  relief  in  either  tion  to  reform  a  written  instrument  is 

case  is  the  same;'*  Bogie  v.  Bogie,  41  in  the  nature  of  an  action  for  the  spe- 

Wis.    20Q.       See    also    Willard's    Eq.,  cific  performance  cf  a  contract." 

which  authority  was  cited  in  Willard  An  action  for  the  specific  perform- 

V,  Ford,  16  Neb.  543.  ance  of  a  contract  to  convey  land  in 

Eqiiitable  Action.  —  An  action  for  the  which  it  is  charged  that  the  defendant 
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3  Distinction  Between  Cancellation  and  Beformation.  —  There  is 
a  plain  distinction  between  canceling  a  written  contract  and 
reforming  it.* 

ni  EauiTABLE  JUBISDICTIOH  —  1.  To  Bescind  or  Cancel  Contracts 

—  a.  In  General.  —  The  jurisdiction  of  courts  of  equity  to 
decree  the  rescission  or  cancellation  of  contracts  upon  certain 
grounds  is  an  ancient  and  inherent  one.  The  cases  in  which  a 
court  of  equity  exercises  its  jurisdiction  to  decree  the  surrender 
and  cancellation  of  written 'instruments  are,  in  general,  where  the 
instrument  has  been  obtained  by  fraud,  where  a  defense  exists 
which  would  be  cognizable  only  in  a  court  of  equity,  where  the 
instrument  is  negotiable,  and  by  a  transfer  the  transferee  may 
acquire  rights  which  the  present  holder  does  not  possess,  and 
where  the  instrument  is  a  cloud  upon  the  title  of  the  plaintiff  to 
real  estate.* 

Bzaroiia  of  Juriidictioii  to  Avoid  KiaUpUoity  of  Snita.  —  The  mere  fact 

induced   the    plaintiff,   by    fraudulent  Instnuiieiit  Valid  in  Iti  Inoopiion. — 

representations,  to  accept  a  deed  for  a  Equity   has    jurisdiction   under   some 

portion  of  the  premises,  under  the  be-  circumstances  to  order  an  instrument, 

lief  that  it  conveyed  the  whole,  is  in  valid  in  its  inception,  to  be  delivered 

effect  an   action   to  reform  the  deed,  up  after  it  has  ceased  to  be  operative, 

Nicholson  v.  Tarpey,  89  Cal.  617.  but  thj  exercise  of  this  power  is  to  be 

1.  Werner  v,  Rawson,  89  Ga.  619,  in  regulated  by  sound  discretion,  as  the 
which  case  the  court  quoted  from  15  circumstances  of  the  individual  case 
Am.  and  Eng.  Encyc.  of  Law  (ist  ed.),  may  dictate,  and  the  resort  to  equity 
p.  C47,  as  follows:  '*  Equity  will  must  be  expedient,  either  because  the 
not  reform  a  written  contract  un-  instrument  is  liable  to  abuse  from  its 
less  the  mistake  is  proved  to  be  the  negotiable  nature  or  because  the  de- 
mistake  of  both  parties,  but  may  re-  fense,  not  arising  on  its  face,  may  be 
scind  and  cancel  a  contract  upon  the  diflScult  or  uncertain  at  law,  or  from 
ground  of  a  mistake  of  facts  material  some  other  special  circumstances  pecul- 
to  the  contract  of  one  party  only."  iar  to  the  case.     Brown  v.  Boyd,  158 

8.  Venice  v.  Woodruff,  62  N.  Y.  462,  Mass.  470,   in   which  case  the    court 

20  Am.  Rep.  495,  in  which  case  Ra-  cited  Hamilton  v,  Cummings,  i  Johns, 

pallo,  J.,  said:    *'  The  jurisdiction  of  Ch.  (N.   Y.)  517;     Noah  t/.   Webb,    i 

the  court  of  chancery  has  been  asserted  £dw.  (N.  Y.)  604;  Foley  v.  Kirk,  33  N. 

to  decree  the  surrender  of  every  in-  J.  Eq.  170,  and  Hughes  v.  Saunders,  3 

strumeni   which  ought  not  to  be  en-  oibb  (Ky.)  360. 

forced,  whether  void  at  law  or  not,  and  Enumeration  of  Variona  Chronnda.  —  In 
whether  void  from  matter  appearing  Field  v.  Holbrook,  (N.  Y.  Super.  Ct. 
on  its  face,  or  from  matter  which  must  Gen.  T.)  14  How.  Pr.  (N.  Y.)  103, 
b;  established  by  extrinsic  proof."  which  case  has  been  cited  and  relied 
Citing  Hamilton  v.  Cummings,  I  upon  as  an  authority  by  many  of  the 
Johns.  Ch.  (N.  Y.)  520.  See  also,  in  courts  of  the  various  states,  Duer,  J., 
support  of  the  general  jurisdiction  of  after  an  elaborate  and  exhaustive  ex- 
equity  to  rescind  and  cancel  contracts,  amination  and  digest  of  the  cases, 
Lewis  V,  Tobias,  10  Cal.  574;  Field  v,  said:  "  I  am  convinced,  by  an  atten- 
Hi^lbrook,  (N.  Y.  Super.  Ct.  Gen.  T.)  tive  examination  of  the  authorities, 
14  How.  Pr.  (N.  Y.)  108;  Pierce  r.  that  the  cases  in  which  alone  the  juris- 
Webb,  3  Bro.  C.  C.  16,  note  i;  Pettit  diction  of  which  the  exercise  is  now 
V.  Shepherd,  5  Paige  (N.  Y.)  498;  Van  claimed  can  be  said  to  be  established 
Doren  v.  New  York,  9  Paige  (N.  Y.)  and  undoubted,  may  be  reduced  to  the 
388;  Hilton  V,  Advance  Thresher  To.,  following  classes:  First.  When  the 
8  S.  Dak.  412;  Jackman  V.  Mitchell,  13  plaintiff  alleges  that  the  instrument 
Ves.  Jr.  581;  Hay  ward  v,  Dimsdale,  17  which  he  prays  may  be  surrendered  or 
Ves.  Jr.  Ill,  and  Atty.-Gen.  v.  Mor-  canceled  is  void  upon  grounds  of  which 
gan,  2  Russ.  306.  a  court  of  equity  alone  can  take  cogni* 
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that  numerous  independent  parties  hold  separate  instruments 
upon  which  they  may  bring  suits  is  not  sufficient  to  justify  a 
court  of  equity  in  entertaining  an  action  by  the  maker  for  the 
rescission  of  such  instruments  where  not  one  of  the  well-under- 
stood grounds  of  equitable  relief  is  alleged ;  ^  but  in  a  case  in 
which  cancellation  is  sought,  which  otherwise  would  not  appeal 
strongly  to  the  chancellor,  jurisdiction  may  be  assumed  to  avoid 
a  multiplicity  of  suits.* 

BiU  for  BMovery  of  Damages.  —  Equity  will  interpose  in  a  case  of 
fraud  for  no  other  purpose  than  to  effectuate  a  rescission  of  the 
contract,  and  will  not  entertain  a  bill  for  the  recovery  of  dam- 
ages when  there  has  been  no  rescission,  or  nothing  entitling  the 
plaintiff  to  it,  but  will  leave  him  to  his  legal  remedy.' 

Hogotiable  Instmmenti.  —  The  jurisdiction  of  courts  of  equity  to 
entertain  an  action  to  compel  the  cancellation  and  delivery  of 
negotiable  instruments  apparently  valid,  but  in  fact  invalid,  while 
in  the  hands  of  holders  with  notice  before  maturity,  is  well  settled.* 

zance;  in  fewer  words,  when  be  sets  up  that  it  would  become  liable  to  suits  upon 
a  purely  equitable  defense.  Second,  coupons  upon  each  bond  as  it  matured. 
When  the  instrument  is  a  deed  or  The  court  in  assuming  jurisdiction  to 
other  document  concerning  real  estate,  cancel  the  guaranty,  said:  '*  It  is  ob- 
which,  although  inoperative  if  suffered  vious  that  in  course  of  time  these  bonds 
to  remain  uncanceled,  would  throw  a  might  pass  into  the  hands  of  hundreds 
cloud  upon  the  plaintiff's  litle  to  the  of  persons,  and  the  complainant  com- 
lands  which  it  embraces,  or  to  which  it  pany  thus  be  subjected  to  a  ruinous 
refers.  *  *  *  Third.  When  the  number  of  actions.  A  judgment  in  its 
instrument  is  negotiable  in  its  charac-  favor,  as  between  it  and  a  particular 
ter,  as  a  bill  of  exchange,  and  the  put-  holder,  would  not  conclude  any  other 
ting  it  into  circulation  by  the  holder  holder.  If  (he  defenses  fo  these 
would  be  a  fraudulent  act.  *  *  *  bonds  be  treated  as  purely  legal,  and 
Fourth.  Where  the  plaintiff  claims  to  the  remedy  sought  a  legal  remedy, 
have  a  defense  valid  in  law,  but  which  the  jurisdiction  would  exist.  *  *  * 
rests  upon  evidence  which  he  is  in  There  has  been  much  conflict  of  au- 
danger  of  losing  if  the  adverse  party  thority  as  to  the  circumstances  which 
is  suffered  to  delay  the  prosecution  of  will  justify  a  court  of  equity  in  taking 
his  claims.*'  jurisdiction  to  prevent  a  multiplicity  of 
Extraordinary  Power. —  In  Atlantic  suits;  but  an  examination  of  numer- 
Delaine  Co.  v,  James,  94  U.  S.  207,  ous  authorities  brings  me  to  the  con- 
Strong,  J.,  said:  "  Canceling  an  exe-  elusion  that  where  a  complainant  may 
cuted  contract  is  an  exertion  of  the  be  subjected  to  a  multitude  of  separate 
most  extraordinary  power  of  a  court  of  suits  by  separate  claimants,  and  the 
equity.'*  '  judgment  in  one  case  would  not  be 

1.  Venice  v.  Woodruff,  62  N.  Y.  462,  conclusive  in  others,  a  case  arises  for 
20  Am.  Rep.  495,  in  which  case  the  ac-  equitable  jurisdiction,  if  the  defend- 
tion  was  brought  to  cancel  certain  town  ants  have  a  community  of  interest  in 
bonds  and  restrain  the  holders  thereof  the  questions  at  issue  and  in  the  kind 
from  transferring  them.  Distinguish-  of  relief  Fought,  by  reason  of  the  com- 
in^  New  York,  etc.,  R.  Co.  v.  Schuyler,  mon  origin  of  their  several  claims." 
17  N.  Y.  592.  Citing  New- York,  etc.,  R.  Co.  v.  Schuy- 

2.  Louisville,  etc.,  R.  Co.  v.  Ohio  ler,  17  N.  Y.  592;  Saratoga  County  v. 
Valley  Imp.,  etc.,  Co.,  57  Fed.  Rep.  42,  Deyoe,  77  N.  Y.  219;  Black  v.  Shreevc, 
in  which  case  it  was  doubtful  whether  7  N.  J.  Eq.  440.  and  Sheffield  Water- 
a  proper  case  for  cancellation  was  pre-  works  v.  Yeomans,  L.  R.  2  Ch.  ii. 
sented,  because  the  instrument  was  8.  McCulloch  v,  Scott,  13  6.  Mon. 
void,  but  it  was  alleged  that  the  com-  (Ky.)  172,  56  Am.  Dec.  561. 
plainant's  guaranty  appeared  upon  4.  Paterson  v.  Baker,  51  N.  J.  Eq. 
some  six  or  seven  hundred  bonds,  and  49;  Scott  r.  Menasha,  84  Wis.  73. 
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Action  by  Party  in  Do&vlt  —  The  right  to  rescind  belongs  only  to 
the  party  who  is  himself  without  default.  Thus,  if  one  having 
sufficient  ground  therefor  wishes  to  avoid  a  contract,  but  has 
done  some  act  which  hinders  performance  by  the  other,  or  has 
failed  in  any  way  to  perform  his  own  part  of  the  stipulations, 
his  right  is  thereby  lost  to  him.* 

Paymont  of  Dobt  ETidonoed  by  Initnimnit.  —  The  jurisdiction  of  equity 
to  require  the  cancellation  of  instruments  given  to  secure  the 
payment  of  debts  after  a  satisfaction  thereof,  and  thereby  to 
remove  clouds  from  the  title  to  real  estate,  is  well  established, 
but  it  would  seem  that  where  payment  or  performance  is  alleged 
as  a  ground  for  rescission  it  must  appear  that  the  plaintiff  is 
without  an  adequate  remedy  at  law.* 

b.  Exclusive  Jurisdiction  of  Equity.  —  A  suit  to  set 
aside  a  contract  is  in  its  nature  a  suit  in  equity,*  and  it  has  been 
declared  in  numerous  cases  that  the  cancellation  of  instruments 
and  the  rescission  of  contracts  is  not  within  the  jurisdiction  of  a 
court  of  law,  but  is  distinctively  and  exclusively  relief  which  can 
be  awarded  by  a  court  of  equity  only.* 

Orerdno  ProndMory  Note.  —  An  action  the  plaintiff  is  without  adequate  rem- 

cannot  be  maintained   by  a  party  to  edy  at  law. 

an  overdue  promissory  note  to  compel  Minnesota  ftatato.  —  In  Miller  v. 
a  surrender  thereof  for  cancellation.  Rouse,  8  Minn.  124,  it  was  held  that 
especially  after  a  suit  at  law  has  been  under  Comp.  Stat.  Minn.,  c.  629,  §  35, 
brought  upon  the  note,  as  the  rem-  providing  that  an  action  may  be 
edy  at  law  is  adequate  and  complete,  brought  by  "  one  person  against  an- 
Resch  V.  Senn,  31  Wis.  138,  in  which  other  for  the  purpose  of  determining 
case  the  court  cited  Hamilton  v.  Cum-  an  adverse  claim  which  the  latter 
mings,  I  Johns.  Ch.  (N.  Y.)  517,  in  makes  against  the  former  for  money  or 
which  latter  case  Cliancellor  Kent  property  upon  an  alleged  obligation,*' 
said:  "  Perhaps  the  cases  may  all  be  the  maker  of  a  note  may,  after  having 
reconciled  on  the  general  principle  that  paid  it,  maintain  a  suit  for  its  cancella- 
the  exercise  of  this  power  is  to  be  tion  where  the  defendant  is  asserting 
regulated  by  sound  discretion,  as  the  that  it  is  an  outstanding  obligation, 
circumstances  of  the  individual  case  S.  Kellogg  v.  Kellogg,  21  Colo.  181; 
may  did  ate;  and  that  the  resort  to  Leighton  v.  Orr,  44  Iowa  679;  Friday 
equity,  to  be  sustained,  must  be  expe-  v.  Parkhurst,  13  Wash.  439 
dient,  either  because  the  instrument  is  4.  McCorkell  v.  Karhoff,  90  Iowa 
liable  to  abuse  from  its  negotiable  545;  Clapp  v.  Greenlee,  100  Iowa  586; 
nature,  or  because  the  defense,  not  Relf  v,  Eberly,  23  Iowa  467;  Brainard 
arising  on  its  face,  may  be  difficult  or  v.  Holsaple,  4  Greene  (Iowa)  485;  Bal- 
uncertain  at  law,  or  from  some  other  timore  Sugar  Refining  Co.  v.  Camp- 
special  circumstances  peculiar  to  the  bell,  etc.,  Co.,  83  Md.  36;  Nathan  v. 
case,  and  rendering  a  resort  here  highly  Nathan,  166  Mass.  294;  Perea  v. 
proper  and  clear  of  all  suspicion  of  any  Barela,  6  N.  Mex.  239,  in  which  case  re- 
design to  promote  expense  and  lidga-  lief  was  sought  against  a  receipt  pro- 
tion."  cured   by   fraud,  and   it   was  declared 

1.  Per  Dunbar,  C.  J.,  in  Reddish  v,  that  the  case  was  one  of  purely  equi- 

Smith,  10  Wash.  ij^tauoHngi  Am.  and  table  cognizance,  and  thai  the  '*  court 

Eng.  Encyc.  of  Law  (ist  ed.)  77.  would   have   been   powerless   to  have 

8.  Hartley  v,  Matthews,  96  Ala.  224,  given  her  relief  under  a  common-law 

holding  that  equity  has  jurisdiction  10  proceeding;  *'    Johnson    v.  Cooper,   2 

cancel   a   mortgage   which    has    been  Yerg.  (Tenn.)  524,  24  Am.   Dec.  502; 

paid;    Travelers'   Ins.  Co.  v.  Jones,  16  Louisville,  etc.,   R.  Co.  v,  Ohio  Valley 

Colo.   515;    Buller  v,  Durham,  2  Ga.  Imp.,  etc.,  Co.,  57  Fed.   Rep.  42,   in 

413,  holding  that  it  must  appear  that  which  case  Lurton,  J.,  said  that  **  can- 
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c.  Discretion  of  Chancellor.  —  An  application  to  a  court 
of  equity  for  the  rescission,  cancellation,  or  delivering  up  of 
agreements  and  securities  is  not  founded  upon  an  absolute  nght, 
but  is  rather  an  appeal  to  the  sound  discretion  of  the  court, 
which  in  granting  or  refusing  the  relief  prayed  acts  upon  its  own 
notions  of  what  is  reasonable  and  just  under  all  the  surrounding 
circumstances.^  It  has  been  laid  down  that  a  resort  to  equity,  to 
be  sustained,  must  be  expedient  either  because  the  instrument  is 
liable  to  abuse  from  its  negotiable  nature ;  or  because  the  defense 
not  arising  on  its  face  may  be  difficult  or  uncertain  at  law;  or 
from  some  other  special  circumstances  peculiar  to  the  case,  and 
rendering  a  resort  to  equity  highly  proper.* 

Wh«re  Spedflo  Performanoa  Would  Bo  Boftuod.  —  Although  it  is  undoubt- 
edly within  the  sound  discretion  of  the  chancellor  to  refuse  to 
rescind  a  contract,  the  specific  execution  of  which  he  would  not 
decree,  yet  in  general  where  a  specific  execution  would  be 
refused  a  rescission  will  be  decreed.* 

Abnio  of  iMaoretion.  —  Although  the  rescission  of  a  contract  rests 
largely  in  the  discretion  of  the  chancellor,  he  will  not  be  allowed 
to  abuse  the  discretion  and  to  refuse  a  remedy  plainly  contem- 
plated by  established  rules  of  equity.* 

d.  Statutory  Provisions.  —  In  some  states  statutes  have 
been  enacted  expressly  conferring  jurisdiction  to  rescind   con- 

ceUation  is  one  of  those  purely  equi-  Reid  v.  Burns,  13  Ohio  St.  49.     Cited 

table  remedies  exercised  exclusively  by  in  Bogie  v.  Bogie,  41  Wis.  209. 

courts  of  equity."    See  also  Gray  v.  S.  Venice  v.  Woodruflf,  62  N.  Y.  462, 

Coan,  23  Iowa  344;  Maclellan  v.  Seim,  20  Am.  Rep.  495,  in  which  case  the 

57  Kan.  471.  court  cited  Hamilton  v.  Cummings,  x 

1.  Reid  V.  Burns,  13  Ohio  St.  49,  in  Johns.  Ch.  (N.  Y.)  520. 

which  case  the  court  said:  *'  The  court  Aetion  by  Yendor  —  Inareaie  In  Yalnt 

will  also,  in  some  cases,  order  an  in-  of  Land.  —  The  court  will  exercise  cau- 

dentare  to  be  canceled  or  annulled,  on  tion  especially  where  a  vendor  seeks 

the  application  of  one  party,  when  it  the  cancellation  of  a  deed  to  land  and 

would  refuse  similar  relief  on  the  ap-  the  land  has  risen   rapidly  in   value 

plication    of   another,    showing    very  since  the  execution  of  the  deed.     White 

clearly  that  the  court,  in  such  cases,  t/.  Johnson,  4  Wash.  113. 

has  an  ample  discretion.*'     Quoted  whh  8.  Kirby  v,  Harrison,  2  Ohio  St.  326, 

approval  In  Bogie  v.  Bogie,  41  Wis.  50  Am.  Dec.  677.     See  also  Beck  v, 

209.     See  also  Myrick  v.  Jacks,  39  Ark.  Simmons,  7  Ala.  71;  Watkins  v.  Collins, 

293;  Lewis  V,  Tobias,  10  Cal.  574;  But-  11  Ohio  31;  State  v.  Baum,  6  Ohio  386; 

ler  V.  Durham,  2  Ga.  413;  Hamilton  v,  Jackson  v,  Ashton,  11  Pet.  (U.  S.)  229. 

Cummings,  i  Johns.  Ch.  (N.  Y.)  517;  4.  Douglas  County  r.  Walbridgc,  38 

Field  V.  Holbrook,  (N.  Y.  Super.  Ct.  Wis.  179,  in  which  case  Cole,  J.,  said: 

Gen.   T.)   14   How.    Pr.   (N.   Y.)    108;  •*  While  we  are  to  understand  that  the 

Kirby  v.  Harrison,  2  Ohio  St.  326,  59  interference  of  a  court  of  equity  in 

Am.  Dec.  677.  these  cases  is  a  matter  of  mere  discre- 

The  True  Oonsideratioii.  —  The  court  tion,  this  Is  not  an  arbitrary  and  capri- 

before  granting  the  rescission  or  can-  clous,   but    a   sound    and    reasonable 

cellation  of  a  contract  often  considers  discretion,    secundum     arbitrium    bcni 

whether  the   relief  prayed   would   be  judicis^    See  also  Myrick  v.  Jacks,  39 

attended    with    hardship    or    not,    or  Ark.  293;  Shaeffer  f.  Sleade,.  7  Blacks 

whether  a  superior  or  inferior  equity  (Ind.)  178;    Reid  v.  Burns,  13  Ohio  St. 

arises  on   the   part  of  the  applicant.  49;  Bogie  v.  Bogie,  41  Wis.  209. 
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tracts  and  prescribing  the  grounds  upon  which  rescission  may  be 
granted.* 

e.  For  Fraud  — (i)  In  General.  —  The  jurisdiction  of  equity 
to  direct  the  delivery  and  cancellation  or  rescission  of  agree- 
meats,  securities,  deeds,  or  other  instruments,  is  an  old  head  of 
equity  jurisdiction  and  is  founded  upon  the  administration  of  a 
protective  or  preventive  justice.' 

1.  Civ.  Code  Cal.,  g§  1689,  3412;  v,  Mahan,  25  Ala.  445,  60  Am.  Dec 
Bradley  v.  Anglo-Americin  Gas  Con-  530;  Calloway  v,  McElroy,  3  Ala.  406; 
trol  Co.,  102  Cai.  627;  Barry  v.  St.  Younge  v.  Harris,  2  Ala.  iii;  Weather- 
Joseph's  Hospital,  etc.,  (Cal.  i8q7)  48  ford  v.  James,  2  Ala.  173. 
Pac.  Rep.  68;  Schultz  V.  McLean,  (Cal.  Arkansas. — Crabtree  v.  Bradbury, 
1890)  25  Pac.  Rep.  427;  Comp.  Stat.  (Ark.  1890)  13  S.  W.  Rep.  935;  Taylor 
Minn.,  c.  72,  §  35.  v.  Mississippi  Mills,  47  Ark.  247;  Gaty 

Oroundi  Other  than  Those  Preeoribed.  v.  Holcomb,  44  Ark.  216;    Myrick  v. 

—  Civil   Code  Cal.,   §   1689,   provides  Jacks,  39  Ark.  293;    Merritt  v,  Robin- 

the    grounds   upon   which  a  contract  son,  35  Ark.  483;    Strayhorn  v.  Giles, 

may   be    rescinded,   and  it  has  been  22  Ark.  517;    Brittin   v.  Crabtree,  20 

held  that  rescission  can  be  had  in  those  Ark.  309:   Yeates  v.  Pryor,  11  Ark.  58. 

cases  only  which  are  mentioned  in  the  See  also  Peay  v.  Wright,  22  Ark.  198. 
statute.     Schultzt/.  McLean,  (Cal.  1890)        California.  —  Newman  v.  Smith,  77 

25  Pac.  Rep.  427.    See  also  Barry  v.  St.  Cal.  22;  Wainscott  v.  Occidental  Bldg., 

Joseph's  Hospital,  etc.,  (Cal.  1897)  48  etc.,   Assoc,   98    Cal.    253;     Hick    v. 

Pac.  Rep.  68.  Thomas,   90    Cal.   289;    Lawrence    v. 

3.  A  discussion  of  the  question  what  Gayetty,     78      Cal.      128;      Newman 

constitutes  fraud,  and  a  statement  of  v.  Smith,  77  Cal.  22;  Hart  v.  Kijiball, 

the  various  kinds  of  fraud  which  will  72  Cal.  283;    Duff  v.  Dufif,  71  Cal.  513; 

warrant   relief    in    equity,   not    being  Brown  v.  Burbank,64  Cal.  99;  Gorham 

within  the  scope  of  this  work,  nd  more  v.   Gilson,    28    Cal.  479:    Alvarez    v. 

has  here  been  attempted  than  a  mere  Brannan,  7  Cal.  503. 
outline  of  the  bare  rules  as  to  the  juris-        Colorado.  —  Meldrum  v.  Meldrum,  is 

diction  of  equity,  and  reference  is  made  Colo.  478;    Sears  v.  Hicklin,  13  Colo, 

for  full   treatment  of  the  subject  of  143;    Wilson   v.  Morris,  4  Colo.  App. 

fraud,  and  of  the  grounds  upon  which  242;    Reddin  v.   Dunn,  2  Colo.  App. 

a  court  of  equity  will  rescind  or  cancel  518. 

contracts,  to  the  American  and  English        Connecticut.  —  Henshaw  v.  Atkins,  2 

Encyclopaedia    of    Law,    titles    Fraud  Root  (Conn.)  7,   wherein  it  was  held 

and  Deceit^  vol.  14,  p.  I2;  Reformation  that  equity  will   relieve  against  notes 

and  Cancellation  of  Contracts.     Among  and  executions  obtained  by  fraud,  by 

the  best  considered  and  most  instruc-  granting  a  perpetual  injunction;  Bux- 

tive    of    the    multitudinous    cases    in  ton  v.  Broadway,  45  Conn.  540;    Bis- 

which  the  doctrine  stated  in  the  text  sell  v.  Beck  with,  33  Conn.  357:  Lavetie 

finds  support  are  the  following  cases:  v.   Sage,   29  Conn.  577;    Ferguson  v. 

Alabama. — Johnson   v.  Rogers,  112  Fisk,  28  Conn.  501;  Story  v.  Norwich, 

Ala.  576;  Joseph  v.  Decatur  Land,  etc.,  etc.,  R.  Co.,  24  Conn.  94;  Sherwood  v. 

Co.,  102  Ala.  346;    Baker  v.  Maxwell,  Salmon,  5  Day  (Conn.)  439,  5  Am.  Dec. 

99  Ala.  558;    Kyle  v.  Perdue,  95  Ala.  167.      See   also  Avery   v.   Chappel,   6 

579;     Howie    V.    North     Birmingham  Conn.  270. 

Land  Co.,  95  Ala  389;    Meeks  t/.  Gar-        Florida.  —  Stackpole     v.     Hancock, 

ner,  93  Ala.   17;    Birmingham   Ware-  (Fla.  1898)  24  So.  Rep.  914;    Stephens 

house,  cij.,  Co.  V.  Elyton  Land  Co.,  93  v.  Orman,  10  Fla.  9. 
Ala.    549;   Joseph  v.  Seward,  91  Ala.         Georgii.  —  Bell  v.  Weyman,  99  Ga. 

597;    Bullock   V.  Tuttle,  90  Ala.  435;  273;  Bowden   v.   Achor,   95   Ga,    243; 

New  Orleans,  etc.,   Coal,  etc.,  Co.   v.  Kent  v.  Davis,  89  Ga.  151;  Carbine  v. 

Musgrove,  90  Ala.  429;  Cro«7n  v.  Car-  McCoy,   85    Ga.    185;     New    England 

riger,  66  Ala.  590;  Waddell  v.  Lanier,  Mortg.  Security  Co.  v.  Robson,  79  Ga. 

62  Ala.  347;    Thiveatt  v.   McLeod,  56  757;    Shewmake   v.    Williams,   54  Ga. 

Ala.  375;  Bailey  v.  Litten,  52  Ala.  282;  206;  Dart  v.  Orme,  41  Ga.  376;  Walker 

Foster  v.  Gressett,  29  Ala.  393;   Lester  v.  Hunter,  27  Ga.  336:  Smith  v.  Mitch- 
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Nature  of  Pteud  for  Whiok  Belief  Will  3e  Granted.  —  It  has  been  declared 
that  in  order  to  authorize  a  court  of  equity  to  set  aside  a  con- 
ell,  6  Ga.  458;  Batler  v,  Durham,  3  Mass.  381;  Litchfield  v.  Hutchinson, 
Ga,  413.  117  Mass.  195;  Montgomery  v.  Picker- 

lUinois,  —  Ehrler  v.  Braun,   I20  111.  ing,  116  Mass.  227;  Franklin  v.  Greene, 

503.  22  111.  App.  391;  Stone  v.  Wood,  2  Allen  (Mass.)  519. 

85  111.  603;  Allen  V.  Hart,  72  111.  104;  Michigan, —  Knowlton   v.   Amy,   47 

Moore  z/.  Munn,  69  111.  591;  Henshaw  Mich.  204. 

2/.  Bryant,  5  111.  97.  Minnesota.  —  Bullitt    v.    Farrar,    42 

Indiana,  —  Givan  v,  Masterson,  152  Minn.  8. 

Ind.    127;  Union  Cent.  L.  Ins.  Co.  v.  Mississippi.  —  Brown  v,  Norman,  65 

Huyck,   5  Ind.  App.  474;    Tucker  v.  Miss.  369.  7  Am.  St.  Rep.  663;  English 

Roach,  139  Ind.  275;  Robinson  v.  Rein-  v.  Benedict,  25  Miss.  167. 

hart,  137  Ind.  674;  Catalani  v.  Cata-  Missouri,  —  Freeland  v.  Eldridge,  19 

lani,  124  Ind.  54.  Mo.  325:  Damschroeder  v.   Thias,  51 

Iowa.  —  Berkshire    v.    Peterson,    83  Mo.  100. 

Iowa  197;  Norton  v.  Norton,  74  Iowa  Montana,  —  MuUer     v,     Buyck,    12 

i6i;  Clough  V,   Adams,    71    Icwa    17;  Mont.  354;  Maloy  v,  Berkin,  11  Mont. 

Wilcox  V,  Iowa  Wesieyan  University,  138. 

32    Iowa   369;    Mitchell   v,  Moore,  24  Nebraska,  —  Armstrong  v,  Helfrich, 

Iowa  394;  Relf  v,  Eberly,  23  Iowa  467.  34  Neb.  358;  Stochl  v,  Caley,  48  Neb. 

Kansas,  —  Curtis  v.  Stilson,  38  Kan.  786;  Hoock  v.   Bowman,  42  Neb.  80; 

302;  Maclellan  v.  Seim,  57  Kan.  471;  Galloway  v.  Merchants  Bank,  42  Neb. 

Paddock    v,    Pulsifer,    43    Kan.    718:  259;  McKnight  v.  Thompson,  39  Neb. 

Douthittz/.  Applegaie,  33  Kan.  395;  Mc-  752;  Kithcart  v.  Larimore,  34  Neb.  273; 

Kee  V.  Eaton,  26  Kan,  227;  Claggeti  Wagner  t^.  Lewis,  38  Neb.  320;  Cressler 

V,  Crall,  12  Kan.  393.     See  also  Davis  r.  Rees,  27  Neb.  515;  Morgan  v.  Dinges, 

V,  Hagler,  40  Kan.  187;  Yeamans  v,  23  Neb.  271;  Hansen  v.  Berthelsen,  19 


James,  27  Kan.  195. 

Kentucky,  —  Breeding  v,    Flannery, 
(Kv.  1890)  14  S.  W.   Rep.  907;  MoyeVs 
Evans,   (Ky.    18^0)  12  S.  W.  Rep. 


V. 


1063;  Hunter  v.  Owen,  (Ky.  1888)  9  S. 
W.  Rep.  717;  Titus  v,  Rochester  Ger- 
man Ins.  Co.,  97  Ky.  569;  Ruflfner  v. 


Neb.  433;  Harlman  v,  Streitz,  17  Neb. 
557;  Kleeman  v.  Peltzer,  17  Neb.  381; 
Bartleit  v.  Bartlett,  15  Neb.  593. 
Nevada,  —  Gruber  v.  Baker,  20  Ncv. 

453. 

New   Jersey.  —  Monmouth     County 

Mut.  F.  Ins.  Co.  r.  Hutchinson,  21  N. 


Ridley,  81  Ky.  165;  Tibbs  v.  Timber-    J.  Eq.  107. 
lake,  4  Litt.  (Ky.)  12;  Carr  v,  Callaghan,        New  Mexico.  —  Perea  v.  Barela,  6  N. 
3  Litt.  (Ky.)  365;    Ashley  v.  Denton,  i     Mex.  239. 

Litt.  (Ky.)  86;  Mershon  v.  Common-  New  York.  —  Durell  v,  Haley,  I 
wealth  Bank,  6  J.  J.  Marsh.  (Ky.)  438;  Paige  (N.  Y.)  492,  in  which  case  equity 
Gill  V,   Corbin,  4  L   J.   Marsh.  (Ky.)    ordered  the  restoration  of  goods  lo  the 

complainant  upon  the  ground  of  fraud; 
Woodruff  V.  Bunce,  9  Paige  (N.  Y.) 
444;  Livingston  v.  Peru  Iron  Co.,  2 
Paige  (N.  Y.)  391;  Thompson  r.  Gra- 
ham, I  Paige  (N.  Y.)  384;  Bosley  v. 
National  Mach.  Co.,  123  N.  Y.  550,  15 
Daly  (N.  Y.)  267;  Benneit  v.  Judson, 
21  N.  Y.  238;  Higgins  v,  Crouse,  63 
Hun  (N.  Y.)  134;  Ranney  v,  Warren, 
13  Hun  (N.  Y.)  II;  Globe  Mut.  L.  Ins. 
Co.  V.  Reals,  (Supm.  Ct.  Spec.  T.)  48 


V, 

392;    Caldwell   v,    Caldwell,    i    J.    J 
Marsh.  (Ky.)  53;  Kennedy  v,  Johnson, 
2  Bibb  (Ky.)  12;  Waters  v.  Mattingly, 
I   Bibb  (Ky.)  244;  Taylor  v.  Porter,  i 
Dana  (Ky.)  422. 
Maine,  —  Pratt  v,  Philbrook,  33  Me. 

17- 
Maryland  —  Taymon   v,   Mitchell,  i 

Md.  Ch.  496,  in  which  case  it  was  said 
that  courts  of  law  and  equity  have  con- 
current jurisdiction;  Bergert^.  Bullock, 


85  Md.  441;  McShanev.  Hazlehurst,  50  How.    Pr.  (N.    Y.)   502,    50  How.    Pr, 

Md.  107-  Highbergerr/.  Stiffler,  21  Md.  (N.  Y.)    237;    Seymour    v,    Delancey, 

338.  6  Johns.  Ch.   (N.   Y.)    222;   St.   John 

Massachusetts.  — Nathan  v.  Nathan,  v,  Benedict,  6  Johns.  Ch.  (N.  Y.)  11 1; 

166  Mass.  294;  Chase  v,  Hubbard,  153  Arden    v,     Patterson,    5    Johns.    Ch. 

Mass.  91;  Chatham  Furnace  Co.  f.  Mof-  (N.  Y.)  44;  Chesterman  v.  Gardner,  5 

fatt,  147  Mass.  403;  Thompson  :>.  Hey-  Johns.   Ch.    (N.  Y.)  29;    Hamilton    v. 

wood,  129  Mass.  401;  Smith  v,  Everett,  Cummings,  i  Johns.  (Jh.  (N.  Y.)  517; 

126  Mass.  304;  Fuller  v.  Percival,  126  Cohen  v,  Ellis,  (Supm.  Ct.  Spec.  T.)  16 
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tract  for  fraud,  such  a  case  must  be  made  out  as  would  authorize 


Abb.  N.  Cas.  (N.  Y.)  320;  Wright  v. 
Deniston,  (C.  PI.  Gen.  T.)  9  Misc.  (N. 
Y.)  79;  Denison  v,  Morris,  a  Edw.  (N. 
Y.)  42.  See  also  Gillespie  v.  Moon,  2 
Johns.  Ch.  (N.  Y.)  585. 

N^orth  Carolina,— lAzAWsi^T  v,  Barry, 
2  Hayw.  (N.  Car.)  290;  Benzein  v. 
Lenoir,  i  Dev.  Eq.  (N.  Car.)  225. 

Ohio.  —  Reid  v.  Burns,    13  Ohio  St. 
49,  wherein  it  was  said  that  '*  the  re- 
scission,  dancellaiion,  or  delivery   up 
of  agreements,  securities,  or  deeds  is 
said  to  be  one  of  the  heads  of  equity 
jurisdiction  indispensable  to  reciprocal 
justice;'*  Yeoman  v.  Lasley,  40  Ohio 
St.  190;  Mulvey  v.  King,  39  Ohio  St. 
491;  Parmlee  v,  Adolph,  28  Ohio  St. 
10;    Riddle  v.  Roll,  24  Ohio  St.  572; 
Tracey  v.  Saclcet,  i  Ohio  St.  54. 

Oklahoma.  —  Day  v.  Mooney,  3  Okla. 
608,  in  which  case  it  was  declared  that 
fraud  vitiates  all  contracts  and  that 
a  court  of  equity  has  power  to  relieve 
from  fraudulent  contracts  although  the 
party  might  be  able  to  recover  dam- 
ages; Ellison  2^.  Beannabia,  4  0kla.  347. 

Oregon.  —  Shute  v.  Johnson,  25  Ore- 
gon 59;  Archer  v.  California  Lumber 
Co.,  24  Oregon  341;  Finlayson  v.  Fin- 
layson,  17  Oregon  347;  Baldock  v. 
Johnson,  14  Oregon  542. 

Pennsylvania,  -^  Hexter  v.  Bast,  125 
Pa.  St.  52. 

South  Dakota.  —  Taylor  v»  National 
Bank,  6  S.  Dak.  511. 

Tennessee.  —  Barnard  v.  Roane  Iron 
Co.,  85  Tenn.  139. 

Texas.  —  Moore  v.  Cross,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  122;  Garvin 
V.  Hall,  83  Tex.  301;  Dawson  v. 
Sparks,  I  Tex.  Unrep.  Cas.  735. 

Utah.  —  De  Frees  v.  Carr,  8  Utah 
488,  wherein  it  was  said  that  **  where 
one  part^  to  a  contract  misrepresents 
a  material  fact,  which  operates  as  a 
surprise  and  an  inducement  to  the 
other  party,  relief  will  be  granted  in 
equity;  "  Adams  t/.  Reed,  11  Utah  480; 
Rasmussen  v.  McKntght,  3  Utah  315. 

Vermont.  —  Glastenbury  v.  Mc- 
Donald, 44  Vt.  450. 

Virginia.  —  Brown  v.  Rice,  26  Gratt. 
(Va.)467;  Johnson  v.  Hendley,  5  Munf. 
(Va.)  21^. 

Washington.  —  White  v.  Johnson,  4 
Wash.  113;  Jackson  v.  Tatebo,  3  Wash. 
456;  Kennedy  v.  Currie,  3  Wash.  442. 
See  also  Drown   v.   Ingels,  3   Wash. 

424. 

Wisconsin.  —  Weirich  v.  Dodge,  loi 


Wis.  621;  Swihart  v.  Harless,  93  Wis. 
211;  Dean  v.  Brooks,  88  Wis.  667; 
Porter  v.  Beattie,  88  Wis.  22;  Paetz  v. 
Stoppleman,  75  Wis.  510;  Wells  v.  Mc- 
Geoch,  71  Wis.  196;  Salter  v,  Krueger, 
65  Wis.  217;  Cotzhausen  v.  Simon,  47 
Wis.  106;  Bogie  v.  Bogie,  41  Wis.  209; 
Grant  v.  Law,  29  Wis.  99;  Burhop  v. 
Milwaukee,  18  Wis.  431;  Waldo  v.  Chi- 
cago,  etc.,  R.  Co.,  14  Wis.  575.  See 
also  Kyle  v.  Fehley,  81  Wis.  67. 

United  States.  —  Schroeder  v.  Young, 
161  U.  S.  334;  Patton  V.  Glatz.  56  Fed. 
Rep.  367;  Herrick  v.  Throop,  24  Fed. 
Rep.  532;  Sharon  v.  Hill,  20  Fed.  Rep. 
i;  Smith  v.  Richards,  13  Pet.  (U.  S.) 
26;  Finlay  v.  King,  3  Pet.  (U.  S.)  382; 
Boyce  v.  Grundy,  3  Pet.  (U.  S  )  210. 
See  also  Hepburn  v.  Dunlop,  i  Wheat. 
(U.  S.)  179- 

England.  —  Derry  v.  Peek,  14  App. 
Cas.  337;  Ark  Wright  v.  Newbold,  17 
Ch.  D.  320;  Traill  t^.  Baring,  4  De  G.  J. 
&  S.  318;  Ship  V.  Crosskill,  L.  R.  10  Eq. 
73;  Dunnage  v.  White,  i  Swanst.  137; 
Chesterfield  v,  Janssen,  2  Ves.  125;  Lys- 
ney  v.  Selby,  2  Ld.  Raym.  1118;  Goring 
V.  Nash,  3  Atk.  188;  Buckle  v.  Mitchell, 
i8Ves.  Jr.  iii;  Revell  v.  Hussey  2Ball 
&  B.  288;  Mortlock  v.  BuUer,  10  Ves.  Jr. 
294;  Gainsborough  v.  Gifford,  2  P. 
Wms.  425;  Bath  v.  Sherwin,  10  Mod.  i, 
I  Bro.  P.  C.  266;  London  v.  Nash,  i  Ves. 
13;  Whittingham  v.  Thornburgh,  2 
Vern.  206;  Underwood  v.  Hitchcox,  i 
Ves.  279;  Clowes  v.  Higginson,  i  Ves. 
&  B.  527;  Newman  v.  Milner.  2  Ves. 
Jr.  483;  Bromley  v.  Holland,  7  Ves.  Jr. 
3;  Ryan  v.  Mack  math,  3  Bro.  C.  C.  18, 
note  a\  French  v.  Connelly,  2  Anstr. 
454;  Harford  v.  Purrier,  i  Madd.  532; 
Law  V.  Law,  3  P.  Wms.  391;  De  Costa 
r.  Scandret,  2  P.  Wms.  170. 

Inherent  Power.  —  The  jurisdiction  of 
equity  to  rescind  and  cancel  contracts 
obtained  by  fraud  is  inherent  and  does 
not  depend  upon  statute.  Jackson  v. 
Tatebo,  3  Wash.  456.  See  also  the 
cases  cited  in  the  foregoing  paragraphs 
of  this  note. 

The  jurisdiction  to  cancel  written  in- 
struments procured  by  fraud  "  is  exer- 
cised for  the  purpose  of  affording  relief 
against  invalid  executory  contracts  in 
the  possession  of  another,  where  the 
invalidity  is  not  apparent  on  the  in- 
strument itself,  and  where  the  defense 
may  be  nullified  by  intentional  delay 
to  sue  until  the  evidence  in  support  of 
it  is  lost."    Per  Colt,  J.,  in  Fuller  v. 
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a  jury  to  convict  the  defendant  of  obtaining  property  under  false 
pretenses.* 

Bupprenion  of  Truth.  —  It  is  well  settled  that  a  suppression  of 
truth,  or  suggestion  of  what  is  not  true,  in  some  material  point, 
will  be  ground  for  setting  aside  any  contract.* 

Forged  iBfltmmonti.  —  It  seems  to  be  well  settled  that  equity  will 
decree  the  cancellation  of  a  written  contract  where  the  plaintifif's 
signature  thereto  has  been  procured  by  fraud.' 

Fraud  In  Obtaining  Posietsion.  —  Equity  has  jurisdiction  to  cancel  a 
deed,  or  to  decree  that  it  shall  be  delivered  up  to  the  maker 
where  the  deed  has  been  executed  in  escrow,  or  has  not  been 
delivered,  and  the  grantee  fraudulently  obtains  possession  of  it 
and  records  it.* 

Fftlse  Sepreeentation  of  Yalno.  —  Where  there  is  no  relation  of  trust 
or  confidence  existing  between  the  parties,  a  mere  false  represen- 
tation of  value  by  a  vendor,  where  no  warranty  is  intended,  is  no 
ground  of  relief  to  the  purchaser;  but  where  representations  of 
value  are  intended  to  be  a  statement  of  a  fact,  to  be  understood 
and  relied  upon  as  such,  and  the  value  of  the  property  is  not 
ascertainable  by  ordinary  inspection,  relief  will  be  granted  to  a 
purchaser  who  has  been  injured  thereby.* 

FalBo  Sepreoentations  as  to  Solvenoy.  —  Where  a  person  who  knows 
himself  to  be  irfsolvent,  by  means  of  fraudulent  pretenses  or 
representations  obtains  possession  of  goods,  under  a  pretense  of 
purchase,  and  with  the  intention  not  to  pay  for  them,  and  the 
design  to  cheat  the  vendor  out  of  them,  a  court  of  chancery  will 

Percival,  126  Mass.  381,  citing  Adams  deed  is  deposited  in  escrow  and  deliv- 

Eq.  174;  Commercial  Mut.  Ins.  Co.  v,  ered  by  the  depositary  in  violation  of 

McLoon,  14  Allen  (Mass.^  351;  Martin  his   trust,    no   relief   is  obtainable   in 

V.  Graves,  5  Allen  (Mass.)  601;  Hamil-  equity  against  the  depositary.     Coe  v. 

ton  V,  Cummings,  i  Johns.  Ch.  (N.  Y.)  Turner,  5  Conn.  86,  in  which  case  the 

517,  and  Peirsoll  v,  EHiott,  6  Pel,  (U.  court  said;    "  The  deed    ♦    ♦    ♦    has 

S.)  95.  never  been  so  delivered  as  to  give  it 

1.  Henshaw  v,  Bryant,  5  Til.  97.  in  any  validity;  and  by  legal  conse- 
which  case  the  court  cited  Lloyd  v,  quence,  the  title  to  the  land,  for  the 
Brewster,  4  Paige  (N.  Y.)  541.  imagined  loss  of  which  the  complain- 

2.  Stephens  v,  Orman,  10  Fla.  9.  ants  brought  their  bill,  and  the  court 
8.  Shattuck  v,  Watson,  53  Ark.  147;     rendered  judgment,  has  never  passed 

Patterson  v.  Smith,  4  Dana  (Ky.)  153;  from    them.      They    have     sustained 

Singery    r.   Atty.-Gen.,   2   Har.    St  J.  neither  loss  nor  damage,  and  may  en- 

(Md.)  487.  ter  on  ihe  land  in  question,  or  obtain 

In  HaasachiiMtts  an  owner  of  land  possession  by  an  ejectment,  whenever 

cannot  maintain  a  bill  in  equity  to  set  they  please." 

aside  a   forged    deed   as    he    has    an  6.  Shute  v,   Johnson,  25  Oregon  59, 

adequate    remedy   by   writ   of    entry,  in  which  case  the  q.o\xx\  cited  1  Kent's 

Boardman  v.  Jackson,  119  Mass.   161.  Com.    485;     Homer  v.    Perkins,     124 

See  also  White  v,  Thayer,   I2i   Mass.  Mass.  433;  Medbury  i^.  Watson,  6  Met. 

226.  (Mass.)  259;  Hubbell  v,  Meigs,  50  N. 

4.  Rising  v.    Gibbs,   (Cal.    1892)   30  Y.  480;  Van  Epps  v.  Harrison,  5  Hill 

Pac.  Rep.   589;  Klose  v,  Hillenbrand,  (N.  Y.)  70,  and  Rockafellow  v.  Baker, 

88  Cal.   473;    Paxton  v.   Danforth,    i  41  Pa.  St.  321.     See  also  Am.  and  Eng. 

Wash.  120.  Encyc.  of  Law,  {hies  Fraud  and  Deceit, 

Aotion  Against  ]>epositary.  —  In  Can»  vol.  14,  p.  12;  Reformation  and  Cancel- 

necticut  it  has  been  held  that  where  a  lation  of  Contracts. 
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set  aside  the  sale,  and  order  a  return  of  the  goods,  if  they  have 
not  passed  into  the  hands  of  a  bona  fide  purchaser;  or  the  vendor 
may  bring  replevin  or  trover  for  them.* 

Ftaadvlent  Wsiim  of  Instmmont.  —  There  is  some  conflict  in  the 
authorities  upon  the  question,  but  it  would  seem  that  the  better 
opinion  is  that  a  court  of  equity  will  interfere  to  prevent  the 
fraudulent  use  of  a  paper  for  a  purpose  not  contemplated  at  the 
time  it  was  made,  even  though  there  was  no  mistake  or  fraud  in 
its  execution.* 

Confedoration  to  PorpoCnU  Fraud.  —  The  fact  that  a  wrong  com- 
plained of  is  the  result  of  confederacy  and  combination,  will  not, 
in  all  cases  and  alone,  give  jurisdiction  to  a  court  of  equity. 
There  must  be  something  special  in  a  case  of  confederacy,  to 
make  it  a  reliable  ground  of  equity  jurisdiction.  But  where 
several  individuals  have  confederated  together  to  perpetrate  a 
fraud,  and  a  court  of  chancery,  by  the  exercise  of  its  ordinary 
functions,  can  protect  a  party  from  the  consummation  of  the 
fraudulent  design,  a  clear  case  is  presented  for  equitable  relief.* 

CaaooUatloii  of  Doed  GiTon  undor  Jndgmont  of  Court  —  Relief  against 

1.  Henshaw  V.  Bryant,  5  III.  97,  in  422;  Woodruff  v,  Bunce,  9  Paige 
which  case  the  court  cited  Rowley  v.  (N.  Y.)  444;  Livingston  v,  Peru  Iron 
Bigelow,  12  Pick.  (Mass.)  312;  Van  Co..  2  Paige  (N.  YO390;  Chesteiman  v. 
Cleef  V.  Fleet,  15  Johns.  (N.  V.)  147;  Gardner,  5  Johns.  Ch.  (N.  Y.)  29.  and 
Allison  V.  Matthieu,  3  Johns.  (N.  Y.)  Denston  v.  Morris,  2  Edw.  (N.  Y.)  42. 
235:  Lloyd  V.  Brewster,  4  Paige  (N.  Plaintiff  Not  Divested  oj  Possession, 
Y.)  541;  Lupin  V.  Marie,  2  Paige  —  Where  there  has  been  a  fraudulent 
(N.  Y.)  172;  Dureilv.  Haley,  I  Paige  (N.  representation  as  to  the  defendant's 
Y.)  492,  and  Parker  v,  Patrick,  5  T.  R.  title,  equity  will  rescind  the  contract 
175.  See  also  Johnson  v,  O'Donnell,  although  the  plaintiff  has  not  been  di- 
75  Ga.  453,  in  which  case  the  court  cited  vested  of  possession.  Yeates  v.  Pryor, 
Carter  v.  Lipscy,  70  Ga.  417;  Crine  v,  11  Ark.  58,  in  which  case  the  court  cited 
Davis,  68  Ga.   138;    Cohen  v.  Meyers,  Younge  v,  Harris,  2  Ala.  no. 

42  Ga.  46;  Stevens  v.  Brennan,  79  N.  Defect  of  Title.—  In  Peay  v.  Wright, 
Y.  255;  Devoe  v,  Brandt,  53  N.  Y.  462;  22  Ark.  198,  it  was  said:  *'  If  the  mis- 
Ash  V,  Putnam,  I  Hill  (N.  Y.)  302;  representation  had  been  by  the  vendor, 
Donaldson  v,  F?.rwcll,  93  U.  S.  633.  as  a  general  rule,  a  court  of  chancery 
and  Load  ».  Green.  15  M.  &  W.  216.  will  not  rescind  a  contract  after  con- 

2.  Murray  v,  Dake,  46  Cal.  644,  in  veyance  on  account  of  mere  defect  of 
which  case  the  court  cited  Coger  v.  title,  but  will  leave  the  purchaser  to 
M'Gee,  2  Bibb  (Ky.)  321;  Parke  v.  his  remedy  upon  the  covenants.** 
Chadwick,  8  W.  &  S.  (Pa.)  96;  Ren-  CiHng  Woodruff  v,  Bunce,  9  Paige  (N. 
shaw  V.  Gans,  7  Pa.  St.  117,  and  Taylor  Y.)  443. 

V,  Gilman,  25  Vt.  412.  Fraud  of  Hniband  upon  Wifo.  —  A  wife 

Fraudulent  Sepresontation  ai  to  Title,  who  was  fraudulently  induced  by  her 

—  It  is  well  settled  that  where  there  is  husband   to  join  him  in  a  deed  to  a 

fraud  in  respect  to  the  defendant's  rep-  third  person  cannot  maintain  an  action 

resentations  of  title  to  the   property  against  her  husband  and  the  grantee 

conveyed  by  him,  equity  will  rescind  for  the  rescission  of  the  deed.     Hill  v. 

the  contract.     Yeates  v.  Pryor,  11  Ark.  Lewis,   45    Kan.    162,   in  which  case. 

58,  in  which  case  the  court  cited  Camp  however,  it  was  held  that  the  wife  may 

V,  Camp,  2  Ala.  634.;   Weatherford  v,  maintain  an  action  for  the  rescission  of 

Jamss,  2  Ala.  173;  Younge  v.  Harris,  2  a  deed  procured  by  the  duress  of  her 

Ala.  Ill;  Kennedy  v,  Johnson,  2  Bibb  husband. 

(Ky.)  12;  Gill  V.  Corbin,  4  J.  J.  Marsh.  8.  Per  Storrs,  J.,  in  Story  v.  Norwich, 

(Ky.)  392; Taylor  V.  Porter,  i  Dana  (Ky.)  etc..  R.  Co.,  24  Conn.  94. 
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fraud  or  mistake  may  be  afforded  as  well  in  the  procurement  and 
execution  of  deeds  under  the  judgment  of  a  court  as  in  a  private 
transaction.^ 

Where  FlAlntlff  Hat  Ho  Title.  —  It  has  been  held  that  it  is  no  answer 
to  a  suit  to  rescind  a  deed  procured  from  the  plaintiff  by  fraud, 
that  the  plaintiff  had  no  title  and  conveyed  nothing,  because  if 
the  plaintiff  were  ever  to  obtain  title  to  the  land  described  in  the 
deed,  it  would  inure  to  the  benefit  of  the  defendant  or  his 
grantees.* 

Void  Initniinentt.  —  There  is  a  strong  line  of  authority  from 
courts  of  the  highest  respectability  supporting  the  view  that 
equity  has  jurisdiction  to  decree  the  cancellation  of  a  deed, 
bond,  note,  or  other  obligation,  whether  the  instrument  is  or  is 
not  void  at  law,  or  whether  it  is  void  for  matter  appearing  on  its 
face  or  aliunde,^  but  it  would  seem  that  according  to  the  weight 
of  authority  equity  has  no  jurisdiction  to  rescind  or  cancel  an 
instrument  which  is  void  on  its  face.* 

DefoetiTe  Deed.  —  A  suit  in  equity  will  lie  to  cancel  a  deed  pro- 
cured from  the  plaintifif  by  fraud,  although  because  of  the  defect- 
ive description  therein  it  conveys  nothing,  since  the  defendant  is 

1.  Clemons  v.  Holtheide,  (Ky.  1888)  Contrmet  Void  under  Btatute.  —  In  S. 

8  S.  W.  Rep.  697.  L.  Sheldon  Co.  v.  Mayers,  8i  Wis.  627, 

Jnrifdietion  to  Set  Aiide  Compromise  the  plaintiff  claimed  title  in  replevin 
Verdict.  —  In  Titu?  v.  Rochester  Ger-  ander  a  contract  which  was  void  under 
man  Ins.  Co.,  97  Ky.  567,  it  was  held  Rev.  Stat.  Wis.,  §  2317,  because  it  was 
that  equity  has  jurisdiction  to  set  aside  a  contract  fortbesaleof  personal  prop- 
a  compromise  verdict  procured  by  the  erty.  bv  the  terms  of  which  the  title 
defendant  through  false  and  fraud u-  was  to  remain  in  the  seller  and  the 
lent  misrepresentations  as  to  the  valid-  possession  in  the  buyer  until  the  pur- 
ity of  the  plaintiff's  claim  under  a  policy  chase  price  was  paid,  and  it  was 
of  insurance.  signed  by  the   buyer  only;  the  court 

8.  Jackson  v.  Tatebo,  3  Wash.  456,  in  said:  "  Inasmuch  as  the  invalidity  of 
which  case  it  was  declared  that  another  the  plaintiff's  claim  of  title  appears 
reason  why  the  grantor  is  entitled  to  upon  the  face  of  the  conditional  con- 
such  relief  is,  that  he  has  a  right  to  re-  tracts  upon  which  it  founds  ic,  the  con- 
lief  from  his  warranty,  if  nothing  more,  tracts  not  having  been  signed  by  both 

3.  Butler  v.  Durham,  2  Ga.  413;  parties,  a  court  of  equity  will  not,  upon 
Hays  cf.  Hays,  2  Ind.  28;  Hamilton  v.  original  complaint  or  counterclaim,  in- 
Cummings,  i  Johns.  Ch.  (N.  Y.)  521;  terfere  to  set  it  aside  or  enjoin  the 
Jones  V,  Perry,  to  Yerg.  (Tenn.)  59;  assertion  of  it.  »  »  »  The  plain lifT's 
Johnson  r.  Cooper,  2  Yerg.  (Tenn.)  demurrer  to  the  counterclaim  was 
525.  therefore  well  taken,  and  should  have 

4.  Shattuck  v.  Watson,  53  Ark.  147,  been  sustained."  Citing  Cornish  v. 
in  which  case  the  contract  was  one  to  Frees,  74  Wis.  495:  Person  v.  Drew,  19 
compound  a  felony;  Oakland  v.  Car-  Wis.  225;  and  Meloy  v.  Dougherty,  16 
pentier,    21    Cal.   642;     O'Connell    v.  Wis.  269. 

Noonan,    i   App.   Cas.    (D.    C.)    332;  In  the  United  States  Covrti  the  juris- 

Compton  V,  Bunker  Hill  Bank,  96  111.  diction  to  cancel  an  instrument  which 

301;    Briggs  V,  Johnson,   71  Me.  235;  is  void  has  been  sparingly  exercised, 

Atwood  V.  Fisk,  loi   Mass.  363;  Field  and  some  circumstances  must  appear 

r.   Holbrook,  (N.   Y.  Super.  Ct.  Gen.  calling  strongly  for  equitable  interpo- 

T.)  14  How.  Pr.  (N.  Y.)i03;  Peirsoll  v.  sition.     Louisville,  etc.,  R.  Co.  v.  Ohio 

Elliott.   6   Pet.   (U.    S.)  95;    Elliott   r.  Valley  Imp.,  etc.,  Co.,  57  Fed.  Rep.  42, 

Peirsoll,  i  McLean  (U.  S.)  11 ;  Grand  Citing  Grand   Chute   v.     Winegar,    15 

Chute  V.  Winegar,  i5;Wall.(U.  S.)  373.  VVall.  (U.  S.)  373. 
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entitled  to  go  into  equity  and  have  it  reformed.^ 

(2)  Materiality  of  Misrepresentations.  —  A  misrepresentation 
to  be  ground  for  rescission  must  be  in  reference  to  some  material 
thing  unknown  to  the  plaintiff,  either  from  his  not  having  exam- 
ined, or  for  want  of  opportunity  to  be  informed,  or  from  his 
entire  confidence  reposed  in  the  defendant.* 

XttowMge  of  Faliity  of  Sepr«Miitotloiit.  —  The  rule  is  well  settled 
that  material  representations  which  are  untrue,  though  innocently 
made,  or  concealments  of  material  facts  by  mistake  or  inadver- 
tence, when  such  representations  or  concealments  have  been 
relied  on  and  have  become  the  foundation  of  the  active  rela- 
tions between  the  parties,  operate  as  a  ''  surprise  and  imposi- 
tion," and  constitute  such  fraud  as  will  move  a  court  of 
equity  to  decree  a  rescission  of  an  executory  contract.*  A  court 
of  equity  will  not  undertake,  any  more  than  a  court  of  law,  to 
relieve  a  party  from  the  consequences  of  his  own  inattention  and 
carelessness.* 

1,  JacksoD  V.  Tatebo,  3  Wash.  456,  Ves.  Jr.  470;  and  Bacon  v,  Bronson,  7 

in  which  case  it  was  declared  that  an-  Johns.  Ch.  (N.  Y.)2oi.    See  also  Wood 

other  reason  why  the  grantor  is  en-  v.   Stedwell.   91   Iowa  224;    Smith  v, 

titled  to  such  relief  is,  that  he  has  a  Bricker,  86  Iowa  285 ;  Hood  v.  Smith, 

right   to  relief  from  his  warranty,  if  79  Iowa  621;  Mohler  v.  Carder,  73  Iowa 

nothing  more.  582;  Oe  Frees  v,  Carr,  8  Utah  488. 

S.  Larimer  County  Land  Imp.  Co.  v,  Befanl   to   TtoHnqniih    upon  <Mter  of 

Cowan,    5     Colo.    320;    Stephens    v.  Plaintiit-— In  Prewitt  v.  Trimble,  9a 

Orman,  10  Fla.  o;  Ayres  v.  Mitchell,  Ky.   176,  it  was  said:    **  It  is  a  settled 

3   Smed.  &   M.  (Miss.)  683;     Hall  v.  xule,  that  even  when  one  who  brings 

Thompson,  i  Smed.  &  M.  (Miss.)  443.  about  a  contract  by  misrepresentation 

SesoiBsion  Hast  Be  Beneileial  to  PUdn-  commits  no  fraud,  because  his  repre- 

tiff.  —  The  rescission  of  a  contract  will  sentation  was,  when  made,  innocent  in 

not  be  decreed  unless  it  will  be  bene-  the  ordinary  sense,  still,  if  when  the 

ficial  to  the  plaintiff.     Huff  r.  Jennings,  fact  of  its  falsity  becomes  known  he 

I  Morr.  (Iowa)  454.  refuses  to  relinquish  the    advantage, 
Inadoqnaoyof  Semodjat  Law.  —  Where  upon  offer  of  reciprocal  relinquishment 

the  plaintiff  charges  fraud  and  imposi-  received  by  the  injured  party,  it  would 

tion  and  prays  the  cancellation  of  a  make  him  guilty  of  constructive  fraud, 

title  bond  given  by  him,  an  objection  and  the  contract  subject  to  rescission 

that  the  action  is  in  reality  simply  an  by  a  court  of  equity." 
action   in   ejectment  for  the   recovery        4.  Hunt  v.    Hard  wick,  68  Ga.   100, 

of  land  and  that  therefore  the  action  wherein  it  was  declared  that  a  party 

is  not  cognizable  in  a  court  of  equity  is  complaining  of  mistake  or  fraud  must 

not  tenable.     Turner  v.  Newman,  (Ky.  show  that  he  exercised  at  least  that  de- 

1897)  39  S.  W.  Rep.  504.  gree  of  diligence  which  may  be  fairly 

8.  Per  King,  J.,  in  Adams  v.  Reed,  expected  from  a  reasonable  person  and 

II  Utah  480:  Taymon  v,  Mitchell,  i  that  the  mistake  or  fraud  did  not  arise 
Md.  Ch.  496,  which  was  an  action  to  from  his  own  negligence  or  blind 
cancel  a  sale  of  chattels.  The  court  and  unsuspecting  confidence;  Fuller 
said:  **  The  principle  appears  to  be,  that  v,  Buice,  80  Ga.  395;  Short  7'.  Pierce, 
in  a  case  of  misrepresentation  of  fact,  11  Utah  29;  Slaughter  v,  Gerson,  13 
though  inadvertently  made,  by  mutual  Wall.  (U.  S.)  379. 

mistake  of  parties,  or  by  mistake  of  Convejanoa   in  Fraad  of  Creditors.  ^- 

either  one  of  them,   if  the   other  has  A  conveyance  made,  or  procured  to  be 

been    prejudiced  thereby,  a  court  of  made,  to  defraud  creditors,  will  not  be 

equity  will  set  it  aside  and  declare  it  a  set  aside  at  the  instance  of  the  parties 

nullity."     C»/i«jP  Evans  V.  Bicknell,  6  to  it,  or  the  one  procuring  it.  but  equity 

Ves.  Jr.    174;    Burrowes  v.  Lock,    10  leaves  the  parties  to  their  remedy  at 
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Applioation  of  Bvle  CaToat  Emptor.  —  Where,  in  an  action  for  rescis« 
sion,  it  appears  that  the  plaintiff  had  the  present  means  of  know- 
ing that  the  representations,  upon  which  he  claims  to  have  relied, 
were  false,  the  doctrine  caveat  emptor  will  be  applied,  and  no 
relief  will  be  granted.^ 

(3)  Restoration  or  Re-establiskment  of  Contracts,  —  Where  the 
plaintiff  is  by  fraud  induced  to  release  or  destroy  a  contract  a 
court  of  equity  has  jurisdiction  to  set  aside  the  release  or  restore 
the  contract,  as  the  exigencies  of  the  particular  case  may  require.* 

/.For  Mistake  — (i)  /^  General,  —  ^h^n  the  plaintiff 
alleges  a  mistake  as  a  ground  for  relief  there  is  a  plain  distinction 
between  reforming  a  writing  and  canceling  it.  Under  some 
circumstances  equity  will  cancel  a  contract  because  of  a  mistake 
of  both  or  one  of  the  parties.  Thus,  while  a  court  of  equity  will 
not  reform  a  written  contract  upon  the  ground  of  mistake  unless 
the  mistake  is  shown  to  be  common  to  both  parties,  yet  it  may 
exercise  its  powers  to  grant  relief  in  a  proper  case  by  rescinding 
and  canceling  the  writing  upon  the  ground  of  a  mistake  of  facts 
material  to  the  contract  by  one  party  only.* 

law,  and  will  not  interfere  in  favor  of  that  the  plaintiff,  knowing  that  the  de- 

either.     Holliday  v.  Holliday,  10  Iowa  fendant  had  a  certain  lot  for  sale,  went 

200.     See  also  Am.   and   Eng.  Encyc.  to  examine  the  same  with  a  view  to 

of  Law,  title  Fraudulent  Conveyances.  purchasing  it,  but  by  mistake  looked 

1.  Mamlock  v.  Fairbanks,  46  Wis.  at  a  different  lot  from  the  one  which  the 
415.  defendant  had  for  sale  and  purchased 

2.  Richards  v.  Fridley,  Wright  (Ohio)  a  lot  other  than  the  one  which  he 
167.  thought  he  was  buying.     Citing  Bar- 

B«TiTal  of  Hortgaf^.  —  Equity    has  field  v.   Price,  40  Cal.  535;   Hearst  v. 

jurisdiction  to  set   aside  a  release  of  a  Pujol,  44  Cal.  230. 

mortgage  when  the  release  has  been  Colorado,  —  Wilson  v.  Morris,  4  Colo, 

obtained   by  fraud,  and   reinstate  the  App.  242. 

mortgage  not  only  as  against  the  mort-  Connecticut.  —  In  Segur  t^.   Tingley, 

gagor,  but  as  against  a  purchaser  with  11  Conn.   134,  Williams,  C.   J.,   said: 

notice  of  the  mortgage  and  of  the  cir-  '*  An  agreement  may  be  set  aside,  by 

cumstances   under   which   the    release  reason    of   a   mistake  of    the    parties 

was  obtained.      Ellis   v.   Lindley,    37  making  it,  if  the  point  misconceived 

Iowa  334.     See  also  Loomisz/.  Hudson,  be  the  cause  of  the  agreement;  or  per 

18  Iowa  416;    Vannice  v.   Bergen,  16  haps  if  it  had  an  important  influence 

Iowa  555;  Welton  v.  Tizzaid,  15  Iowa  upon  it." 

495.  Georgia.  —  Carbine  v.  McCoy,  85  Ga. 

8.  Werner  v.   Rawson,  8g  Ga.  619.  185;  Getken  v.  Graef,  77  Ga  340. 

See  also  Adams's  Eq.  171,  wherein  it  is  Indiana.  —  Citizens'    Nat.    Bank    v. 

said:    "  A  mistake  on  one  side  may  be  Judy,  146  Ind.  322. 

a  ground  for  rescinding  a  contract,  or  Iowa,  —  Clapp  v.  Greenlee,  100  Iowa 

for  refusing  to  enforce  its  specific  per-  586,   holding   that  a  contract  for  the 

formance;    but  it  cannot  be  a  ground  sale  of  land   may  be  rescinded  where 

for  altering  its   terms."     See  further  there  has  been  a  mistake  as  to  the  sub- 

the  following  cases:  ject-matter;     Sweezey    v.   Collins,    36 

Arkansas,  —  Griffith      v.     Sebastian  Iowa  589,  in   which  case  the  mistake 

County,  49  Ark.  24,  in  which  case  the  consisted    of     a    false    representation 

mistake  was  such  as  to  exclude  real  made   by  one  of  the  parties   without 

consent  and  the  minds  of  the  parties  knowledge  that  it  was  false;  Hood  v, 

never  met    State  v.  Paup,  13  Ark.  129,  Smith,  79  Iowa  621:  Smith  v.  Bricker, 

56  Am.  Dec.  306.  86  Iowa  285;    Montgomery  County  v, 

California,  —  Goodrich  t;.  Lathrop,  94  American   Emigrant  Co.,  47  Iowa  91; 

Cal.  56,  in  which  case  it  was  alleged  Gilroy  v.  Alls,  22  Iowa  174. 
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atttlBg  Aside  SeleMe  of  Hortgago.  —  Where  a  mortgage  is  released  in 
ignorance  of  the  existence  of  an  interN^ening  lien,  the  mistake  is 
deemed  in  equity  such  a  mistake  of  fact  as  to  entitle  the  party  to 
relief,  although  such  lien  may  have  been  of  record.^ 

(2)  Mistake  of  Law.  —  Ordinarily  a  court  of  equity  will  not 
grant  relief  against  mistakes  of  law,  but  where  the  mistake  is 

Kenttukv.  —  la  Fitzgerald  v.  Peck,  4  Cal.  56,  in  which  case  the  court  said: 

Litt.  (Ky.)  127,  Peck,  under  a  misap-  '*  The  words  *  same  posilion/  found  in 

prehension  as  to  the  amount  of  his  the  section,  are  used  with  reference  to 

legal  liability,  executed  his  notes  for  the  subject-matter  of  the  contract,  and 

moie  than  he  was  in  law  bound  to  pay,  the  fact  that  the  market  value  of  the 

and  the  court  granted  relief,  saying:  property  may  have  depreciated  while 

**  If   Peck  then  can  be  relieved  upon  out  of  the   possession  of  the  vendor 

any  ground,  it  must  be  that  which  the  does  not  defeat  the  vendee's  right  of 

court  below  has  assumed,  that  is,  the  rescission."      See    also    Cleghom    v. 

ground  of  a  mistake  as  to  what  he  was  Zumwalt,  83  Cal.  155. 
really  bound  to  pay."  Use   of   Too  EzteniiTO   Laagnafo  ysf 

Maine,  —  In  Pratt  v.  Philbrook,  33  Grantor.  —  Where  by  mistake  the 
^fe.  17,  it  was  said:  "  A  bargain  grantor  has  used  too  extensive  Ian- 
founded  in  a  mutual  mistake  of  the  guage,  the  court  does  not  rescind  the 
real  facts,  constituting  the  very  basis  contract  or  deed,  but  merely  reforms 
or  essence  of  the  contract,  or  founded  it.  Goode  v.  Riley,  153  Mass.  585. 
upon  misrepresentations  of  the  seller,  1.  Pearce  v,  Buell,  22  Oregon  29,  in 
material  to  the  bargain,  and  constitut-  which  case  it  was  said:  "  No  rule  of 
ing  ihe  essence  of  it,  will  avoid  it."  law  is  better  settled  than  if  a  holder  of 

New    York.  —  Crowe   v.   Lewin,    95  a  mortgage  take  a  new  mortgage  as  a 

N.  Y.  426;    Knapp  v.  Fowler,  30  Hun  substitute  for  a  former  one,  and  cancel 

(N.  Y.)  513.  and  release  the  latter  in  ignorance  of 

Ohio,  —  Irwin  v.  Wilson,  45  Ohio  St.  the  existence   of  an   intervening  lien 

426:  Mulvey  v.  King,  39  Ohio  St.  491.  upon  the  mortgaged  premises,  although 

Rhode  Island,  —  Lawrence  v.  Staigg,  such  lien  be  of  record,  equity  will,  in 

8  R.  I.  256.  the  absence  of  the  intervening  rights 

Virginia,  —  I  rick  v.  Fulton,  3  Gratt.  of  third  parties,  restore  the  lien  of  the 

(Va.)  184.  first  mortgage  and  give  it  its  original 

United    States,  —  Rhode     Island     r.  priority"     DVin^  Bruse  v.  Nelson,  35 

Massachusetts,    13    Pet.    (U.    S.)    23;  Iowa  157;  Vannice  v,  Bergen,  16  Iowa 

Hepburn  v.  Dunlop,  i  Wheat.  (U.  S.)  555,  85  Am.  Dec.  531;  Cobb  v.  Dyer,  69 

179;  Daniel  v,  Mitchell,  I  Story  (U.  S.)  Me.  494;  Robinson  v.  Sampson,  23  Me. 

172.  388;  Corey  v.  Alderman,  46  Mich.  540; 

England. —  In  Hitchcock  v.  Giddings,  Geib  v.  Reynolds,  35  Minn.  331;  Cans- 

4  Price  135,  the  court  of  exchequer  de-  ler  v.  Sallis,  54  Miss.  446;  and  Downer 

cided  that   where  a   vendor,  through  v.  Miller,  15  Wis.  612.     See  also  Bruse 

ignorance  and  mistake,  agreed  to  sell  v.  Nelson,  35  Iowa  157. 
property  in  which  he  had  no  interest  at        Mistake  Kade  in  AAdgnment  of  Hort- 

the  time  of  the  sale,  the  contract  should  gage.  —  Where  a  mortgagor,  upon  as- 

be   rescinded.     Cited  with  approval  in  signing   a    mortgage    by    a    mistake. 

State  V.    Paup,    13  Ark.   129,  56  Am.  entered  a  satisfaction  of  the  mortgage 

Dec.  306.     See  also  Calverley  v,  Wil-  upon  the  record,  equity,  at  the  suit  of 

liams,   I  Ves.  Jr.   210:    Price  v.   Ley,  the   assignee  against   the   mortgagor, 

32  L.  J.  Ch.  530;    Fowler  v.  Scottish  will   set  aside   the  satisfaction  of  the 

Equitable  L.  Ins.  Soc,  28  L.   J.  Ch.  mortgage    and    foreclose     the    same. 

225.  Russell  V.  Mixer,  42  Cal.  475. 

California  SUtute.  —  Civil  Code  Cal.,  Mistake  at  Jodidal  Sale.  —  Ecjuity  has 
§3407,  provides  that  rescission  cannot  jurisdiction  to  grant  relief  against' mis- 
be  adjudged  for  mere  mistake,  unless  take  where  it  has  occurred  at  a  judicial 
the  party  against  whom  it  is  adjudged  sale.  Miller  v.  Craig,  83  Ky.  623.  cit- 
can  be  restored  to  substantially  the  inj^  Dawson  v.  Goodwin,  15  B.  Mon. 
same  position  as  if  the  contract  had  not  (Ky.)  439.  and  Cosby  v,  Wickliffe,  12 
been  made.     Goodrich  v.  Lathrop,  94  B.  Mon.  (Ky.)  202. 
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gross  and  palpable,  and  such  as  would  warrant  the  belief  that 
undue  advantage  was  taken  of  the  party,  owing  either  to  his 
imbecility  of  mind,  or  the  exercise  of  some  improper  influence 
exerted  over  him  by  the  party  with  whom  he  dealt,  a  court  of 
equity  will  interfere.* 

g.  For  Duress  and  Undue  Influence — DurMa.  —  It  is  well 

settled  that  a  court  of  equity  has  jurisdiction  to  set  aside  a  con- 
tract which  has  been  procured  by  duress.* 

Undo*  inilMiioe.  —  One  of  the  grounds  most  frequently  urged  for 
setting  aside  a  contract  is  that  it  was  obtained  by  undue  influ- 
ence, and  it  has  been  uniformly  held  that  a  court  of  equity  has 
jurisdiction  to  rescind  or  cancel  a  contract  which  has  been 
extorted  from  the  plaintiff  by  undue  influence.* 

1.  Dill  V,   Shahan,   25   Ala.  694,  60  Haydock  v.  Haydock,  34  N.  J.  Eq.  570. 

Am.  Dec.  540,  in  which  case  the  court  See  also  Sears  v.  Hicklin,  13  Colo.  143. 

cited  Bingham  v.  Bingham,  I  Ves.  126;  Georgia.  —  Walker  v.  Hunter,  27  Ga. 

Lansdown  v.  Lansdown,   Mosely  364;  336. 

and  Haden  v.  Ware,  15  Ala.  149.     See  Indiana.  —  Tucker  v.  Roach,  139  Ind. 

also,  in  support  of  the  proposition  thai  275.  in  which  case  there  were  undue 

equity  ordinarily  will  not  grant  relief  influence  and  fraud.    See  also  Thomp- 

against  mistakes  merely  of  law,  Kyes  son  v.  Thompson,  132  Ind.  288;    Mc- 

V.  Merrill  Furniture  Co.,  92  Wis.  32;  Cormick  v.  Malin,  5  Blackf.  (Ind.)  509. 

and  see  further  Am.  and  Eng.  Encyc.  Kansas.  —  Jefifers  v.  Forbes,  28  Kan. 

of  Law,  titles  Mistake;  Reformation  and  174,  in  which  case  it  was  declared  that 

Cancellation  of  Contracts.  a  conveyance  extorted  by  undue  influ- 

Miitake  ai  to  Fordgn  Law.  —  A  mis*  ence  by  a  party  in  a  dependent  position 

take  as  to  foreign  law  is  considered  a  will  always  be  set  aside  on  an  applica- 

misiake  of  fact  rather  than  a  mistake  tion   to  a  court  of  equity.    See  also 

of  law.     Winslow,  J.,  in  Daly  v.  Bren-  Paddock  v.  Pulsifer,  43  Kan.  718. 

nan,  87  Wis.  36.  Maryland,  —  Highberger  v.  Stiffler, 

S.  Adams  v.  Schiffer,  ii  Colo.  15,  in  21  Md.  338,  which  was  a  case  of  undue 

which    case    a  settlement  was    made  influence  by  a  son   upon  his  parent, 

under  duress  of  property;  MuUer  v.  Wilson  v.  Watts,  9  Md.  356. 

Buyck,  12  Mont.  354.    See  also  Moore  Nebraska.  —  Fitzgerald  v.  Fitzgerald, 

V.  Moore,  56  Cal.  89;    Kellogg  v.  Kel-  etc.,  Constr.  Co.,  44  Neb.  463. 


logg,  21  Colo.  181;    Turner  v.  Turner,        Newjefsey.  —  Haydock  v.  Haydock, 

I.  J.  Eq.     34  N.  J. 
114;    Taylor  v.  Taylor,  8  How.  (u.  S.)    made  by  a  husband  while  sick  to  Ms 


44  Mo.  535;  Yard  v.  Yard,  27  N.  J.  Eq.     34  N.  J.  Eq.  570.  iii   which  case  gifts 


183;    Finlayson  v.  Finlayson,  17  Ore-  wife  were  set  aside  at  the  suit  of  the 

fon  347;    Anthony  v.  Hutchins,  10  R.  executors  of    the    husband    after  his 

,  165.  death  because  of  the  undue  influence 

8.  Yount  V.  Yount,  144  Ind.  133,  in  exercised  by  the  wife  over  the  husband 

which  case  the  court  cited  27  Am.  9nd  in  procuring  the  gifts.     Cited  with  ap- 

Eng.  Encyc.  of  Law  (ist  ed.),  pp.  453-  proval  in   Meldrum   v.   Meldrum,    15 

459,  and  pp.  461-489.      Among  other  Colo  478. 

well-considered  cases  in  which  the  doc-  New  York,  —  Adams  v.  Irving  Nat. 

trine  stated  in  the  text  has  been  an-  Bank,  116  N.  Y.  606. 

nounced  are  the  following*  Ohio.  —  Truman  v.  Lore,  14  Ohio  St. 

California.  —  Klose  v.    Hillenbrand,  144,  holding  that  a  deed  of  gift  may  be 

88  Cai.  473,  in  which  case  the  grantor  avoided  on  the  ground  of  undue  influ- 

in  a  deed,  while  dangerously  sick  and  ence.    Tracey  v.  Sacket,  i  Ohio  St.  54, 

suffering  from  weakness  of  mind,  was  which  was  a  case  of  undue  influence 

unduly  influenced  to  execute  the  in-  upon  a  person  of  weak  understanding, 

strument.      See     also     Pedrorena    v.  Washington.  —  In   Kennedy  v.  Cur- 

Hotchkiss,  95  Cal.  636.  rie,  3  Wash.  442,  the  court  said:    "  If 

Colorado.  —  Meldrum  v.  Meldrum,  15  deeds  are  obtained   by  the  exercise  of 

Colo.  478,  in  which  case  the  court  cited  undue   influence  over  a    man    whose 
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Wharf  Thtn  Ii  a  Oonildtiitial  BaUtion  existing  between  the  parties 
involN^ing  trust  and  good  faith,  if  one  party  takes  advantage  of 
the  confidential  relations  to  impose  upon  another,  and  by  impo- 
sition,  deception,  or  undue  influence  does  an  injury  to  the  other,  a 
court  of  equity  will  lend  its  aid  to  remedy  the  wrong  done.* 

WhAt  Oonititiitaa  Undiw  Influmoe.  —  No  general  rule  can  be  laid 
down  as  to  what  constitutes  undue  influence.  The  question 
must  depend  upon  the  circumstances  of  each  particular  case.' 

The  Prinelple  oa  Whieli  a  Court  of  Equity  Aoti  in  relieving  against 
transactions  on  the  ground  of  inequality  of  footing  between  the 
parties  is  not  confined  to  cases  where  a  fiduciary  relation  is 
shown  to  exist,  but  extends  to  all  the  varieties  of  relations  in 
which  dominion  may  be  exercised  by  one  over  another,  and 

mind. has  ceased  to  be  the  safeguard  of  Wash.  6i6;   Taylor  v,  Taylor,  8  How. 

his  actions,  it  is  against  conscience  for  (U.  S.)  200;    Huguenin  v.  Baseley,  14 

him  who  has  obtained  them  to  derive  Ves.  Jr.  290;   Goddard  v.  Carlisle,  9 

any  advantage  from  them.     It  is  the  Price  169;  Blandy  t.  Kimber,  24  Beav. 

peculiar  province  of  a  court  of  con-  148. 

science  to  set  them  aside.  That  a  S.  Sears  v,  Hicklin,  13  Colo.  T43. 
court  of  equity  will  interfere  in  such  a  Undue  Influenos  Defined.  —  In  Ash- 
case  is  among  its  best  settled  princi-  mead  v.  Reynolds,  134  Ind.  139,  the 
pies.'*  Citing  Harding  v.  Handy,  11  following  de^nition  of  undue  influence 
wheat.  (U.  S.)  103.  See  also  Drown  v.  in  8  Am.  and  Eng.  Encyc.  of  Law  (ist 
Ingels,  3  Wash.  424;  White  v.  Johnson,  ed.),  p.  649,  is  quoted  with  approval: 
4  Wash.  113,  in  which  latter  case  the  '*  *  Any  improper  or  wrongful  con- 
deed  was  procured  by  undue  inAaence  straint,  machination,  or  urgency  of 
and  without  su6Scient  consideration,  persuasion  whereby  the  will  of  a  person 
and  the  transaction  was  tainted  with  is  overpowered,  and  he  is  induced  to 
fraud.  do  or  forbear  an  act  which  he  would 

United  States,  —  Harding  v,  Whea-  not  do,   or  would    do,   if  left  to  act 

ton,  2  Mason  (U.  S.)  378;    Harding  v,  freely.'   It  generally  occurs  where  one 

Handy,  11  Wheat.  (U.  S.)  103,  in  which  of  the  parties  is  weak  in  intellect  or  so 

case  there  were  both  undue  influence  situated  or  related  to  the  other  as  to  be 

and  mental  incapacity.  peculiarly    under    his    influence.    '  It 

England,  ^*  AnA^tson  t/.  Elsworth,  3  matlers   not   what   the    relation   is,  if 

Giff.  154;    Curson  v.  Belworthy,  3  H.  confidence  is  reposed  and  influence  ob- 


» »» 


L.   Cas.    742,   which   cases  were  cited  tained.' 

wjth  approval  in  Nichols  v.  McCarthy,  Ezeroise  of  Controlling  Influenee  oyer 

53  Conn.  299;    Huguenin  v,  Baseley,  Will. —  In  Adams  s^.  Irving  Nat.  Bank, 

14  Ves.  Jr.  299,  which  case  was  cited  in  116  N.  Y.  606,  which  is  a  welUconsid* 

Harkness  v.  Fraser,  12  Fla.  336.  ered  case  in  which  the  authorities  are 

1.  Dickerson  v.  Dickerson,  24  Neb.  very  fully  referred  to,  the  court  said: 

530,    in    which   case   the    court    said:  **  The     principle    which    appears    to 

'*  A  party  who,  by  means  of  the  confi-  underlie  all  this  class  of  cases  is,  that 

dential  relations  between  the  parties,  whenever  a  party  is  so  situated  as  to 

by  deceit  and  imposition  obtains  prop-  exercise  a  controlling  influence  over  the 

erty  of  the  other,  will  be  compelled  in  will,  conduct,  and  interest  of  another, 

a  proper  case  by  a  court  of  equity  to  contracts     thus     made    will     be    set 


restore  the  same  to  the  party  injured."  aside.' 
See  also,  to  the  same  effect,  Boney  v.        Here  Threats  to  EzeroiBe  Legal  Bights 

Hollingsworth,  23  Ala.  698;  Alaniz  v,  will  not  constitute  aground  for  can- 

Casenave,  91  Cal.  4t;  Brison  z/.  Brison,  celing    a  contract  procured   by    such 

90  Cal.   323,   75   Cal.   525,  7  Am.  St.  threats,  even  though  they  were  made 

Rep.  189;    Feeney  v.  Howard,  79  Cal.  at  a  time    and    under  circumstances 

525,  12  Am.  St.  Rep.   162;    Adams  v.  which  were  such  as  to  coerce  the  party 

Lambard,  80  Cal.426;  Broder  z/.  Conk-  into  making  the  contract.     Morton  t^. 

lin,  77Cal.  330;  Harkness  v.  Fraser.  12  Morris,    72   Fed.    Rep.   392,   36  U.  S. 

Fla.    336;    Muzzy  v,    Tompkinson,    2  App.  550. 
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applies  to  every  case  where  influence  is  acquired  and  abused,  and 
where  confidence  is  reposed  and  betrayed.* 

h.  Contracts  Made  by  Infants.  —  Where  an  improvident 
contract  is  made  by  an  infant,  which  is  not  void  but  merely  void- 
able, it  would  seem  that  equity  has  jurisdiction  to  entertain  a  bill 
to  set  it  aside,  especially  where  it  was  procured  by  misrepresen- 
tation, circumvention,  and  imposition,  and  other  circumstances 
exist  which  render  it  inequitable  that  the  contract  should  be  per- 
mitted to  stand.* 

i.  For  Mental  Incapacity. — Whenever  there  is  great  weak- 
ness of  mind  in  a  person  executing  a  contract,  especially  if  it  is  a 
conveyance  of  land,  such  weakness  arising  from  age,  sickness,  or 
any  other  cause,  though  not  amounting  to  absolute  disqualifica- 
tion, and  the  consideration  is  grossly  inadequate,  a  court  of  equity 
will,  upon  proper  and  seasonable  application  of  the  injured  party, 
or  his  representatives  or  heirs,  interfere  and  set  the  conveyance 
aside.' 

1.  Sears  v,  Hicklin,  13  Colo.  143,  in  Upon  Bisaifimuukoe  of  Contract  by  In- 
which  case  the  court  ^//^</ Kerr  on  Fraud  fiEUit.  —  Where  a  deed  is  made  to  an 
and  Mistake  183;  Huguenin  V.  Baseley,  infant,  and  after  he  arrives  at  age 
14  Ves.  Jr.  273;  Cooke  v,  Lamotte,  15  he  disaffirms  it,  but  does  not  reconvcy 
Beav.  234;  and  Williams  v.  Glenton,  L.  or  offer  to  reconvey  the  property,  and 
R.  I  Ch.  200.  retains  the  deed,  denying  the  grantor's 

2.  Kote  and  Mortgage  Given  by  Infant,  right  to  a  conveyance,  the  grantor  mav 
—  In  Salter  v.  Krueger,  65  Wis.  217,  maintain  a  bill  to  procure  a  judicial 
which  was  an  action  to  set  aside  a  note  ascertainment  and  the  rescission  of  the 
and  chattel  mortgage  given  by  an  in-  contract  and  the  enforcement  of  the  re- 
fant,  the  court  said:  "  The  facts  stated  scission  by  cancellation  of  the  deed, 
seem  to  be  sufficient  to  constitute  a  the  grantor  offering  to  restore  what  he 
cause  of  action.  The  note  and  mort-  has  received  from  the  infant.  McCarty 
gage  were  given  without  any  consid-  v,  Woodstock  Iron  Co.,  92  Ala.  463. 
eration  whatever.  They  were  in  no  8.  Alabama.  —  Burke  v,  Taylor  04, 
sense  for  the  plaintiff's  benefit,  but  Ala.  530;  Luffboro  v.  Foster,  92  Ala. 
greatly  to  his  disadvantage.  They  477;  Smith  z'.  Pearson,  24  Ala.  355. 
were  procured  by  misrepresentation,  California.  —  Wilson  v.  Moriarty,  77 
circumvention,  and  imposition.  The  Cal.  596,  in  which  case  the  plaintiff 
plaintiff  is  an  infant,  and  he  brings  was  of  weak  mind  and  illiterate  and 
this  action  by  his  guardian  ad  litem ^  was  unduly  influenced;  Kfaggini  v. 
for  the  sole  purpose  of  avoiding  his  Pezzoni,  76  Cal.  631,  in  which  case  the 
note  and  mortgage  so  improvidently  party  to  the  contract  was  of  unsound 
given.  Upon  the  facts  stated  his  right  mind,  and  the  contract  was  made 
to  avoid  them  by  reason  of  his  infancy  without  consideration;  Richards  v. 
cannot  well  be  doubted.  He  certainly  Donner,  72  Cal.  211;  Moore  v.  Moore, 
might  have  successfully  resisted  the  56  Cal.  89,  in  which  case  the  plaintiff 
enforcement  of  their  collection  by  de-  while  not  absolutely  insane  was  so  dis- 
fendant.  Even  had  the  defendant  ac-  turbed  mentally  that  she  was  incapable 
quired  the  possession  of  the  mortgaged  of  transacting  business. 

property  under  the  mortgage,  still  the  Indiana.  —  Thrash   v.  Starbuck,  145 

plaintiff   might    have   disaffirmed    the  Ind.  673,  in  which  case  the  complaint 

contract  and  replevied  the  property  or  alleged  knowledge  on  the  part  of  the 

recovered  its  value."     Citing  Miller  v.  grantee    of     the    grantor's     insanity; 

Smith,  26  Minn.  248;  Corey  v.  Burton,  Stumph   v.   Miller,    142    Ind.   442,    in 

32  Mich.  30:    Chapin  v.  Shafer,  49  N.  which  case    it    was    shown    that    the 

Y.    407;    Callis  V.    Day,  38   Wis.  643;  plaintiff  at  the  time  of  making  the  deed 

Tucker  v.  Moreland,  lo  Pet.  (U.  S.)  72;  was  demented  and  helpless,  and  that 

and    Stafford    v.   Roof,   Ewell    Lead,  she  was  wronged  and  oppressed;  Ray- 

Cas.  93.  mond  v.  Wathen,  142  Ind.  367,  in  which 
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Kmtel  WMkiiMi  and  Other  CirenmstuiMa.  —  While  mental  weakness 

alone  may  not  be  sufficient  as  a  ground  for  the  rescission  of  a 

contract,  or  the  cancellation  of  a  deed,  yet  if  it  is  accompanied 
by  undue  influence,  duress,  inadequacy  of  consideration,  misrep- 
resentation, concealment,  taking  advantage  of  ignorance,  inexpe- 
rience, and  want  of  advice,  and  the  like,  equity  will  grant  relief.^ 

case    a    deed    was    set  aside  on    the  United  States,  —  AHore  v.  Jewell,  94. 

ground  of  the  mental  incapacity  of  the  U.  S.  506. 

grantor,  accompanied  with  undue  in-  England.  —  Molton    v,  Camroux,    a 

fluence    in    procuring    its    execution;  Exch.  487,  which  case  was  a7r</ in  Rig- 

Ashmead  v.  Reynolds,  134  Ind.  139,  39  gan  v.  Green,  80  N.  Car.  236,  30  Am. 

Am.  St.  Rep.  238;  Peck  v.  Vinson,  124  Rep.  77. 

Ind.  121.  Pnrohasa  hy  Insane  Hnsband  in  Name  of 

Iowa.  —  Fitch  t'.  Reiser,  79  Iowa  34;  Wife. —  In   Hounshell   v.    Sams,   (Ky, 

Warfield    v.    Warfield,   76    Iowa  633;  1888)  9  S.  W.  Rep.  410,  it  was  held  that 

Alexander     v.     Haskins,      68      Iowa  a  petition  in  an  action  to  cancel  and  set 

73;   Van  Patton  v.  Beals,  46  Iowa  62;  aside  a  deed,  which  alleges  that  the 

Harris  V.  Wamsley,  41  Iowa  671;  Beh-  plaintiff   purchased  certain   land    and 

reus  V.  McKenzie,  23  Iowa  333;  Corbit  caused  it  to  be  conveyed  to  his  wife; 

V.  Smith,  7  Iowa  60.  that  at  the  time  of  said  conveyance, 

Kentucky.  —  Musick    v,    Fisher,    96  from   mental  weakness  he  was  inca- 

Ky.  15;  Bressey  v.  Gross,  (Ky.  1888)  7  pable  of  transacting  his  business,  and 

S.  W.  Rep.  150.  that  his  wife  by  her  otrerpowering  in- 

Nebraska,  —  Dewey    v.    Allgire,     37  fluence  caused  him  to  have  the  con- 
Neb.  6.  veyance   made  to  her,  slated  a  good 

North  Carolina.  —  Riggan  v.  Green,  cause  of  action. 

80  N.   Car.   236.  30  Am.  Rep.  77,  in  8ait  by  Heirs  of  Insane  Grantor.  —  In 

which  case  Dillard,  J.,  said:     '*  Courts  Pike  v.  Pike,  104  Ala.  642,  the  court 

of  equity  ever  watch   with  a  jealous  said:    **  The    general    proposition    on 

care  every  contract  made  with  persons  which  the  bill  is  founded,  that  a  court 

non  compos  mentis^  and  always  interfere  of  equity,  at  the  instance  of  the  heirs 

to  set  aside  their  contracts  however  of  an   insane   grantor,  will  intervene 

solemn,  in  all  cases  of  fraud,  or  when  and  vacate  a   deed  conveying  lands, 

the  contract  or  act  is  not  seen  to  be  which  he  may  have  executed  while  the 

just  in  itself,  or  for  the  benefit  of  such  insanity   was   existing,   has  not  been 

persons;  but  when  a  purchase  is  made  controverted.*' 

In  good  faith,  without  knowledge  of  Suit  hj  Orantor  After  Booototj  of  Bea- 

the  incapacity,  and  no  advantage   is  son. — "A  person  of  full  age,  who  has 

taken,   for  a  full  consideration,    and  been   insane,  may  after  he  has  suffi- 

that  consideration  goes  manifestly  to  ciently  recovered  his  reason  to  under- 

the  benefit  of  the  lunatic,   courts  of  stand  the  character  of  his  act,  file  a  bill 

equity  will  not  interfere  therewith.'*  in  equity  to  annul  a  deed  or  contract 

Ohio.  —  Tracey  v.  Sacket,  i  Ohio  St.  to  his  prejudice,  made  by  him  when  he 

54,    in   which  case   Bartley,   J.,   said:  was  of  unsound  mind  and  incapable 

•'  The  rule  to  be  collected  from  all  the  of  contracting."     Turner  v.   Rusk,  53 

authorities,  I  take  to  be  this:     Where  Md.  65. 

there  is  imbecility  or  weakness  of  mind  Old  Ago  of  Ptrtj  to  Contraet.  —  The 

arising  from  old  age,  sickness,  intem-  fact  that  a  party  to  an  instrument  is 

perance.  or  other  cause,  and  plain  in-  very  old  is  not  of  itself  controlling, 

adequacy  of  consideration,  or  where  Soberanes  v.  Soberanes,  97  Cal.  140. 

there  is  weakness  of  mind,  and  circum-  1.  Harding  v.  Wheaton,  2  Mason  (U. 

stances  of  undue  influence  and  advan-  S.)  378,  in  which  case  a  conveyance, 

tage.  in  either  case,  a  contract  may  be  executed   to  the  grantor's  son-in-law 

set  aside  in  equity."  for  a   nominal   consideration,  was  set 

Wisconsin.  —  Brothers  v.  Kaukauna  aside  after  the  grantor's  death  on  the 

Bank,  84  Wis.  381,  in  which  case  the  ground  that  it  was  obtained  from  him 

contract  was  executed  by  a  person  of  when  his  mind  was  enfeebled  by  age 

unsound    mind   wholly    incapable    of  and  other  causes;    Story,  J.,  saying: 

conducting  business.  *'  Extreme  weakness  will  raise  an  al- 
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Aotnai  Inianity.  —  It  is  not  necessary  in  order  to  secure  the  aid  of 
equity,  to  prove  that  the  party  was  at  the  time  insane,  or  in 
such  a  state  of  mental  imbecility  as  to  render  him  entirely  inca- 
pable of  executing  a  valid  contract.  It  is  sufficient  that,  from  his 
sickness  or  infirmities,  he  was  at  the  time  in  a  condition  of  great 
mental  weakness,  and  that  there  was  gross  inadequacy  of  consid- 
eration for  the  conveyance.  From  these  circumstances,  imposi- 
tion or  undue  influence  will  be  inferred.* 

Inability  to  Pat  Party  in  Statu  Qno. —  When  it  appears  that  the  con- 
sideration is  full  and  the  lunatic  is  not  able  to  put  the  other 
party  in  statu  quo,  or  if  the  benefit  received  is  actual  and  of  a 
durable  character,  in  either  case^  the  courts  of  equity  will  not  be 
inclined  to  set  aside  the  conveyance.* 

/  Upon  Breach  of  Contract  — (i)  In  General.  —  As  a  gen- 
eral rule,  a  court  of  equity  will  not  rescind  a  contract  on  the  sole 
ground  that  the  defendant  has  failed  to  perform  his  part  of  the 
contract  or  has  broken  its  conditions,  as  in  such  a  case  the  rem- 
edy at  law  is  adequate.' 

most  necessary  presumption  of  imposi-  — Although  mere  weakness  of  under- 
tion,  even  when  it  stops  short  of  legal  standing  or  the  liability  to  be  some- 
incapacity;  and  though  a  contract  in  times  deceived  and  duped  will  not  in 
the  ordinary  course  of  things,  reason-  general  suffice  for  the  purpose  of  pro- 
ably  made  with  such  a  person,  might  curing  equitable  relief,  and  the  mental 
be  admitted  to  stand,  yet  if  it  should  incapacity  must  be  such  as  to  render 
appear  to  be  of  such  a  nature  as  that  the  party  in  a  legal  sense  non  compos, 
such  a  person  could  not  be  capable  of  yet  in  a  case  in  which  the  party  was 
measuring  its  extent  or  importance,  its  not  actually  insane,  the  contract  may 
reasonableness  or  its  value,  fully  and  be  set  aside  where  it  appears  that  he 
fairly,  it  cannot  be  that  the  law  is  so  was  a  person  of  very  weak  will  and 
much  at  variance  with  common  sense  easily  bent  to  the  purposes  of  others, 
as  to  uphold  it.*'  See  also,  to  the  Henderson  v,  McGregor,  30  Wis.  78. 
same  enect,  AUore  v.  Jewell,  94  U.  S.  2.  Riggan  v.  Green,  80  N.  Car.  236, 
506;  Yount  V.  Yount,  144  Ind.  133;  30  Am.  Rep.  77,  in  which  case  the 
Ashmead  v,  Reynolds,  134 Ind.  139.  court  cited  Carr  v,  Holliday,  i  Dev.  & 

Weakness  of  Mind  Hot  Alone  Sofieient.  6.  Eq.  (N.  Car.)  344,  5  I  red.  £q.  (N. 
—  Imbecility  of  mind  is  not  sufficient.  Car.)  T67.  But  see  Dewey  v.  Allgire, 
in  the  absence  of  fraud,  to  set  aside  a  37  Neb.  6;  Hovey  r.  Hobson,  53  Me. 
contract,  when  there  is  not  an  essential  457;  Gibson  v.  Soper,  6  Gray  (Mass.) 
privation  of  the  reasoning  faculties  or  279;  Crawford  i',  Scovell,  94  Pa.  St.  48. 
ah  incapacity  of  understanding  and  8.  Alabama.  —  Birmingham  Ware- 
acting  with  discretion  in  the  ordinary  house,  etc.,  Co.  v.  Elyton  Land  Co.,  93 
affairs   of   life.     Reeve   v.   Bon  will,    5  Ala.  549. 

Del.  Ch.   I,  in   which  case  the  court  California.  —  Lawrence   v,  Gayetty, 

cited  2  Kent's  Com.  451.  453.     See  also  78  Cal.  126. 

Beller  v.  Jones,  22  Ark.  92,  in  which  Florida.  —  Harrington  r.  Rutherford, 

case  Fairchild,  J.,  said:    **  There  must  38  Fla.  321. 

be  imposirion,  fraud,  or  undue  influ-  Indiana,  —  Burt  v.  Bowles,  69  Ind. 

ence,  with   weakness  of  mind,  to  call  I;  Fouty  v.  Fouty,  34  Ind.  433;  Shoup 

into  exercise  the  power  of  canceling  v.  Cook,   i   Ind.  135,  in  which  case  it 

the  acts  and  contracts  of  beings  who  was  held  thai  equity  will  not  cancel  a 

are  supposed   to  take  care  of  them-  bond   upon   breach  of  the  conditions 

selves."  thereof,  when  the  plaintiff  has  an  ade 

1.  Allore    V,  Jewell,  94  U.   S.   506;  quate  remedy  at  law. 

Klose  V.  Hillenbrand,  88  Cal.  473;  Ash-  Iowa.  —  Leonard  v.  Smith.  80  Iowa 

inead  v.  Reynolds,  134  Ind.  139.  194.  holding  that  equity   will   not  set 

Ineapaoity  Hot  Amounting  to  Insanity,  aside  the  contract  for  a  breach  of  con- 
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inadoqtuMy  of  Bamedy  at  Law.  —  However,  cases  are  not  wanting  in 
which  it  has  been  held  that  contracts  relating  to  land  may  be  set 
aside  on  the  ground  that  the  defendant  has  failed  to  perform  his 
part  of  the  contract,  where  the  defendant  is  insolvent  or  for  other 
reasons  the  plaintiff  is  without  an  adequate  remedy  at  law.* 

Contraet  by  Bailroad  Companj  for  Bight  of  Way.  —  It  has  been  held  that 
where   a  right  of  way  is  conveyed  to  a  railroad  company  in 

dition   where  the  performance  of  the  the  theory  that  this  coo  tract  may^  be 

condition  is  rendered  impossible  by  the  rescinded  on    either   of    two  distinct 

plaintiff.  grounds,  viz.,  the  mere  failure  of  ap- 

Maine, — Longv.Woodman,  58Me.49.  pellee  to  comply  with  the  promise  to 

Nebraska,  —  Perlcins    v,    Lougee,    6  operate  its  works  for  two  years,  and 

Neb.  220.  because  such  promise  was  fraudulently 

Oregon,  —  Raley  v,  Umatilla  County,  made.     The   mere    breach   of  such  a 

15  Oregon   172,  in  which  case  it  was  promise,  after  deed  made  on  the  faith 

held  that  a  bill  does  not  lie  to  declare  a  of  it,   would   no  more    authorize  the 

forfeiture   for    breach   of  a  condition  grantor  to  have  the  deed  annulled  by 

subsequent,  as  the  grantor  has  an  ade-  a  court  of  equity  than  would  the  fail- 

quate  remedy  at  law.  ure  of  a  grantee  of  lands  to  pay  his 

Pennsylvania,  —  Grove  v,  Hodges,  55  note  given  for  the  purchase-money  au- 

Pa.  St.  504.  thorize  the  grantor  to  rescind  the  trade 

Tennessee,  —  Farrar    v.    Bridges,     3  and  have  the  title  revested  in  himself. 

Humph.  (Tenn.)  566.  »    •    »    while  the  breach  of  such  a 

Texas,  —  Moore   v.   Cross,   87    Tex.  contract  may  give  rise  to  a  cause  of 

557,  reversing  (Tex.  Civ.  App.  1894)  26  action  at  law,  it  does   not   invest  the 

S.  W.  Rep.  122;  Chicago,  etc.,  R.  Co.  grantor  with   the  right  to  rescind  in  a 

V,  Titterington,  84  Tex.  218.  court  of  chancery,  unless  there  is  some 

West  Virginia,  —  Love  v,  Teter,  24  element  of  fraud  which  entered  into 

W.  Va.  741.  the  contract  or  transaction  at  its  incep- 

England,  —  Feret  v.  Hill,  15  C.   B.  tion.     If,  for  instance,  at  the  time  the 

207,  80  E.  C.   L.  207,  which  case  was  promise  or  contract  was  entered  into, 

cited  in  Harrington  v.  Rutherford,  38  there  was  no  intention  of  performing 

Fla.  321.  it,  and  by  means  of  the  promise  the 

Contra  — Failure  to  Pay  PurohaseXoney.  promisee,  in  reliance  thereon,  was 
•—In  Kirby  v.  Harrison,  2  Ohio  St.  induced  to  part  with  his  property, 
326.  59  Am.  Dec.  677,  the  court  de-  this  would  be  such  a  fraud  as  would 
creed  the  rescission  of  a  contract  for  authorize  the  latter  to  rescind  upon  dis- 
the  sale  of  land  because  of  the  pur-  covery  of  the  fraud,  and  to  reclaim  his 
chaser's  failure  to  pay  the  purchase  property."  Citing  Birmingham  Ware- 
money.  In  the  report  of  the  case  the  house,  etc.,  Co.  v,  Elyton  Land  Co.,  93 
allegations  of  the  bill  are  not  set  Ala.  549,  and  Lawrence  v,  Gayelty,  78 
out.  See  also  Hutcheson  v,  McNutt,  Cal.  126. 
I  Ohio  18.  1,  Willard  v.  Ford,  16  Neb.   543.  in 

Where  There  Is  He  Element  of  Fraud  in  which  case  jurisdiction  is  asserted  to 
Inoeption  of  Contract.  —  In  Piedmont  cancel  a  deed  where  the  defendant  re- 
Land  Imp.  Co.  V.  Piedmont  Foundry,  fuses  to  perform  an  agreement  which 
etc.,  Co.,  96  Ala.  389,  the  plaintiff  constitutes  a  part  of  the  consideration; 
agreed  to  assist  a  manufacturing  com-  the  court  citing  Reid  v.  Burns,  T3  Ohio 
pany  with  land  and  money  in  consid-  St.  49,  and  Stines  v.  Dorman,  25  Ohio 
eratton  of  its  agreement  to  establish  its  St.  580. 

works  on  the  land  and  operate  them  Defendant's Breaeh  of  Contract  to  ICarry. 

for  a  stated  time,  and  of  the  incidental  —  It  has  been  held  that  where  a  man 

benefits  expected  to  accrue  therefrom  to  conveys  land  to  a  woman  in  considera- 

the  grantor,  and  on  the  failure  of  the  tion  of  her  promise  to  marry  him,  and 

company  to  operate  its  works  for  the  she  afterwards  refuses  to  marry  him, 

stipulated  time  filed  a  bill  for  the  can-  equity  will  grant  relief.     Rockafellow 

cellation  of   the  deed,  and  the  court,  v.  Newcomb,  57  III.   186;    Douthitt  v. 

in   holding   that  the  bill  was  without  Applegate,  33  Kan.  395. 

equity,  said:  **  The  bill  in  its  essential  Honperformanoe  Besolting  In  Waste.— 

features  seems  to  be  predicated  upon  A  court   of  equity  will  cancel  a  lease 
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consideration  of  the  railroad  company's  promise  to  construct  a 
railroad  upon  the  land  and  locate  improvements  and  m.aintain 
buildings  near  by,  which  will  enhance  the  value  of  the  grantor's 
other  land,  without  any  provision  for  a  reversion  on  the  non- 
performance by  the  railroad  company  of  its  stipulations,  the 
remedy  against  the  railroad  company  upon  nonperformance  is  an 
action  for  the  breach  of  the  contract,  and  not  for  the  cancellation 
of  the  deed.* 

(2)  Deed  Given  in  Consideration  of  Care  and  Maintenance  of 
Grantor.  —  Numerous  cases  have  arisen  in  which  aged  and  infirm 
people  have  conveyed  land  to  their  children  or  their  other  relatives 
in  consideration  of  care  and  support  for  the  remdinder  of  their  lives, 
and  in  such  cases  the  courts  of  some  of  the  states  have  construed 
the  contracts  to  bind  the  children  or  other  grantees  to  give  such 
care  and  attention  to  the  grantor  as  is  stipulated  for  in  the  deed, 
and  have  held  that  failure  to  perform  such  stipulations  is  suffi- 
cient ground  for  setting  aside  the  deed.* 

where  the  lessee  does  not  perform  his  court  distinguished  Gulf,  etc.,  R.  Co.  v. 

covenants  to  care  for  and  cultivale  the  Dun  man,  74  Tex.  265. 

land  and  cancellation  is  necessary  to  Abandonment    of   Work    by    "Rivllnmii 

prevent    waste.     Anderson    v.    Ham-  Company. —  In  Savannah,  etc.,  R.  Co. 

mon,  19  Oregon  446.  v,  Atkinson,  94  Ga.   780,  it  was  held 

Wliero  the  Death  of  a  Party  to  a  con-  that  where  a  railroad  company  in  con- 
tract for  the  conveyance  of  land  ren-  sideration  of  a  deed  conveying  a  right 
ders  the  contract  incapable  of  perform-  of  way  agrees  to  construct  its  road  over 
ance,  the  surviving  party  to  the  contract  such  right  of  way,  and  the  company  en- 
may  maintain  a  suit  in  equity  to  set  it  ters  upon  such  right  of  way  and  clears 
aside.  Callahan  v.  Shotwell,  60  Mo.  it  all,  but  afterwards  abandons  the 
398,  in  which  case  a  client  conveyed  to  work,  a  court  of  equity  has  jurisdiction 
his  attorney  land  to  secure  the  attor-  to  cancel  the  deed, 
ney's  fees  for  services  to  be  performed  Caneellation  of  Bailroad  Aid  Bonds. — 
and  the  attorney  died  before  the  per-  In  Douglas  County  v.  Walbridge,  38 
formance  of  all  the  services.  Wis.  179,  it  was  held   that  equity  has 

Konperformanoe  of  Covenant  to  Ereet  jurisdiction  to  cancel  railroad  aid  bonds 

ImproToments.  —  Where  a  grantee  cove-  issued  by  a  county  in  exchange  for  the 

nants  to  erect  certain  improvements  on  stock  of  a  railroad  company,  where  it 

the  premises,  and  fails  to  do  so,   the  appears  that  the  railroad  company  is 

grantor  may  in  a  court  of  equity  have  insolvent,  that  no  benefit  can  ever  ac- 

a  decree  for  specific  performance,  or  a  crue  to  the  county  from  what  has  been 

rescission   of  the  contract.     Harris  v,  done  by  the  railroad  company,  that  the 

Calmes,  100  Ky.  272.  scheme  has  utterly  failed,  and  that  the 

Inability  to  Boftore  Oocasioned  by  Do-  bonds  being  negotiable  will  have  to  be 
fondant*!  Wrong.  —  Where  the  right  to  paid  without  the  county  ever  having 
rescind  is  based  upon  the  wrongful  act  received  any  benefit  from  them.  The 
of  one  of  the  parties  to  a  contract,  by  court  said:  **  If  a  resort  to  equity  for 
reason  of  which  the  consideration  has  the  cancellation  or  delivering  up  of 
failed  in  whole  or  in  part,  inability  to  securities  can  be  sustained  on  the 
restore' such  party  to  his  former  condi-  ground  of  protective  justice,  and  con- 
tion,  when  occasioned  solely  by  such  side  rations  of  what  is  just  and  reason- 
wrongful  act,  is  not  alone  sufficient  to  able,  this  case  calls  for  the  exercise  of 
defeat  an  action  to  rescind  such  con-  the  power.'* 

tract  and  recover  the  consideration  2.  Peck  v.  Hoyt,  39  Conn.  9;  Patter- 
paid  thereunder.  Hilton  r.  Advance  son  v.  Patterson,  81  Iowa  626;  Martin 
Thresher  Co.,  8  S.  Dak.  412.  v.   Martin,   44  Kan.   295;     Reeder    r. 

1.  Chicago,  etc.,  R,  Co.  v.  Tittering-  Reeder,  89  Ky.  529;  Morgan  v.  Loomis, 

ton,  84  Tex.  218,  in  which  case   the  78  Wis.  594;  Hartsiein  v,  Hartstein,  74 

18  Encyc.  PI.  &  Pr.  —49  769  Volume  XVIII. 


Eqnltobto  jQxiidletioa.        RESCISSION^  ETC.,         To  B«Miiid  Contxmets. 

Baliof  Againit  Pnrdhmien  with  H«tlM.  —  Where  a  conveyance  is  made 
in  consideration  of  promised  support  and  maintenance,  and  there 
is  an  entire  nonperformance  on  the  part  of  the  grantee,  the 
plaintiff  is  entitled  to  the  same  relief  against  one  who  takes  a 
conveyance  from  the  grantee  without  any  consideration  therefor, 
and  with  full  notice  of  the  plaintiff's  equities,  as  he  is  against  the 
grantee.* 

(3)  Breach  of  Warranty  of  Title.  —  When  land  is  sold  and  con- 
veyed with  express  covenants  of  warranty  as  to  title,  equity  is 
without  power  to  rescind  the  contract  or  cancel  the  deed  on 
account  of  a  defect  in  the  title,  in  the  absence  of  any  showing  of 
fraud  or  insolvency,  or  unless  the  vendor  is  a  nonresident,  as  the 
vendee  has  an  adequate  remedy  at  law  by  an  action  upon  the 
covenants  of  warranty  in  case  of  an  eviction.* 

k.  For   Inadequacy  or  Want  of  Consideration.  —  A 

court  of  equity  will  not  set  aside  a  contract  on  the  ground  of 
want  or  failure  of  consideration,  unless  the  inadequacy  of  consid- 
eration is  so  gross  as  to  carry  with  it  evidence  of  fraud.* 

Wis.  I;  Dickson  v.  Field,  77  Wis.  439;  granting  a  rescission  of  the  contract 

Divan  v.  Loomis,  68  Wis.  150;  Stoel  v.  upon  the  allegation  of  the  insolvency 

Flanders,  68  Wis.  256;  Blake  r.  Blake,  of  the  grantor  and  his  inability  to  it- 

56  Wis.  392;  Delong  v,  Delong,  56  Wis.  spond  in  damages  to  an  action  upon 

514;  Bresnahan  v.  Bresnaban,  46  Wis.  the  covenant  and   a  paramount  out- 

385;    Bogie    V.   Bogie,    41    Wis.    209;  standing  title  in  another.     Norton  v. 

White  V.  Johnson,  4  Wash.  113.  Jackson,  5  Cal.  262. 

Contra.  —  In  other  cases,  however,  it  In  Ohio  it  has  been  held  that  a  pur- 
has  been  held  that  the  grantor  is  not  chaser  from  a  vendor  who  cannot  make 
entitled  to  relief  in  equity,  because  he  a  title  may  come  into  equity  and  ask  a 
has  an  adequate  remedy  at  law;  Lind-  rescission  of  the  contract  and  an  in- 
sey  V.  Lindsey,  62  Ga.  546;  Murray  v.  junction  against  a  judgment  which  the 
King,  7  Ired.  Eq.  (N.  Car.)  19;  Hale  v,  vendor  has  recovered  against  him  for 
Witt,  I  Heisk.  (Tenn.)  567;  Deveraux  the  purchase  money.  Brown  v.  Wlt- 
V.  Cooper,  15  Vt.  88.  ter,  10  Ohio  142. 

1.  Bogie  V.  Bogie,  41  Wis.  309.  Ezohange  of  Land  --  Failure  of  Titlo.  — 

2.  Alabama.  —  Parker  v.  Parker,  93  Where  land  is  conveyed,  and  part  of 
Ala.  80;  Lett  v.  Brown,  56  Ala.  550;  the  consideration  therefor  is  an  agree- 
Strong  V.  Waddell,  56  Ala.  471;  ment  to  convey  land  of  the  plaintiff, 
Hughes  V.  Hatchett,  55  Ala.  539;  Cul-  and  the  title  10  the  land  which  the  de- 
lum  V.  Branch  of  State  Bank,  4  Ala.  21.  fendant  has  agreed  to  convey  fails  and 

Arkansas,  —  Griffith  v.   Maxfield,  63  the  defendant  cannot  fully  compensate 

Ark.  548.  the  plaintiff  for  the  loss  of  the  land,  a 

Kentucky.  —  English  v.  Thomasson,  court  of  equity  will  rescind  the  con- 

82  Ky.  280;  Campbell  v.  Whittingham,  tract.     Bell  v.  Hutchings,  86  Ga.  562. 

5  J.  J.  Marsh.  (Ky.)  96;  Gale  v.  Conn,  3  8.  Soberanes   v.  Soberanes,   97  Cal. 

J.  J.  Marsh.  (Ky.)  538;  Miller  v.  Long,  140,  in  which  case  the  court  said:  '*  To 

3  A.  K.  Marsh.  (Ky.)  334;   Taylor  v.  hold  that  gifts  voluntarily  made,  and 

Lyon,  2    Dana  (Ky.)  276;   Simpson  v.  with  full  knowledge  of  all  the  facts, 

Hawkins,  i  Dana  (Ky.)  303;  Upshaw  and  of  the   nature   and  effect  o'f  the 

V.  Debow,  7  Bush  (Ky.)442;  Trumbo  z/.  transfer,  should  be  set  aside  because 

Lockridge,  4  Bush  (Ky.)  415;   Duvall  the  donor  had  divested  himself  of  his 

V.  Parker,  2  Duv.  (Ky.)  182.     See  also  property,  would  be  to  establish  a  rule 

Am.   and   Eng.    Encyc.  of   Law,   title  that  no  man  can  make  a  voluntary  dis- 

Vendor  and  Purchaser.  position  of  his  estate  except  by  will." 

In  California  it  has  been  held  that  See  also  the  following  cases: 

where  land  is  sold  with  a  covenant  of  Alabama.  —  Lester  v.  Mahan,  25  Ala. 

warranty,  equity   will   not  relieve   by  445,  60  Am.  Dec.  530. 
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Grosily  Inadequate  Cendderation.  —  However^  cases  are  not  wanting 
in  which  it  has  been  held  that  cancellation  may  be  decreed  where 
it  is  manifest  that  it  would  be  inequitable  for  the  party  to  enjoy 
the  fruits  of  a  contract  procured  for  a  grossly  inadequate  con- 
sideration, the  test  of  such  inadequacy  being,  as  has  been  said  by 
some  of  the  judges,  that  it  must  be  impossible  to  state  the  terms 
of  the  contract  to  a  man  of  common  sense  without  producing  an 
exclamation  at  the  inequality  of  the  contract.* 

Inadequacy  of  Consideration  and  Other  Gironmstanoee.  —  Although  it  is 
firmly  settled  that  inadequacy  of  consideration  is  not  of  itself  a 
sufficient  ground  upon  which  to  ask  a  court  of  equity  to  set  aside 
a  contract,  it  is  equally  well  settled  that  when  gross  inadequacy 
of  consideration  is  shown  the  law  requires  of  the  defendant  strict 
avoidance  of  all  false,  deceitful,  or  unfair  means  calculated  to 
advantage  his  design;  and  when  in  addition  to  inadequacy  of 
price,  weakness  of  mind,  pecuniary  distress,  fraud,  undue  influ- 
ence, or  the  like  is  shown,    equity  will  rescind  the  contract.* 

Colorado,  —  Wier  v,  Johns,  14  Colo.  IVashington.  —  Muzzy    v,   Tompkin- 

493.  son,  2  Wash.  616. 

Delaware,  —  Wiest  v,  Garman,  3  Del.  IVest  Virginia,  —  Kome  v,  Korne,  30 

Ch.  422.  W.  Va.  I. 

Florida,  —  Stephens    v,    Orman,    10  United  States,  —  Ralston  v,  Turpin, 

Fla.  9.  129  U.  S.  675. 

Illinois,  —  Tuck  v.  Downing,  76  111.  1.  Wat  kins  v.  Stockett,  6  Har.  &  J. 

71.  (Md.)  435,  in  which  case  the  court  cited 

Indiana,  —  McCormick    v.   Malin,  5  Clarkson  v.  Han  way,  2  P.  Wms.  203, 

Blackf.  (Ind.)  509.  wherein  the  grantor  was  of  weak  mind, 

Kansas,  —  Missouri   River,   etc.,    R.  of  great   age,   and   capable  of    being 

Co.  V.  Miami  County,  12  Kan.  482.  easily  imposed  upon.    See  also  Wilson 

Maine.  —  McKown  v.  Whitmore,  31  v,  Morris,  4  Colo.  App.  242,  wherein  it 

Me.  448;   Cole  v.   McGlathry,   9  Me.  was  declared  by  Bissell,  J.,  that  cancel- 

131.  lation  may  be  decreed  where  it  is  mani- 

Maryland.  —  Goodwin  v.  White,  59  fest  that  it  would  be  inequitable  for  the 

Md.  503.  party  to  enjoy  the  fruits  of  a  contract 

Massachusetts,  —  Nudd  v,  Hamblin,  8  procured  for  a  grossly  inadequate  con- 
Allen  (Mass.)  130.  sideration.     And  see  Maddoz  v.  Sim- 

Montana,  —  Maloy  v,  Berkin,  11  mons,  31  Ga.  512,  in  which  case  Lump- 
Mont.  138.  kin,  J.,   entered  into    an    exhaustive 

New   Hampshire,  —  Enfield    v.   Col-  review  of  the  cases  and  authorities, 

burn,  63  N.  H.  218.  2.  Lester  v.  Mahan,  25  Ala.  445,  60 

New  York, — Coster  v,  Griswold,  4  Am,  Dec.  530;    McCormick  v,  Malin, 

Edw.  (N.  Y.)  364;    Dunn  v.  Chambers,  5  Blackf.  (Ind.)  509;  Havlin  v.  Reed, 

4  Barb.  (N.  Y.)  376.  (Ky.  1887)  5  S.  W.  Rep.  554,  holding 

North  Carolina,  —  Potter  v,  Everitt,  that  the  court  may  set  aside  a  deed 

7  Ired.  Eq.  (N.  Car.)  152,  wherein  it  made  for  grossly  inadequate  considera- 

was  declared  that  it  must  appear  that  tion  where  the  vendor  placed  implicit 

the   inadequacy    was    so  great  as  to  confidence  in  the  statements  made  by 

amount  to  fraud,  or  that  the  situation  the  purchaser  and  he   misrepresented 

of  the  parties  was  so  unequal  as  to  give  the  value  of  the  consideration  paid  by 

one  of  them  an  opportunity  to  make  him;  Maloy  v,  Berkin,  11  Mont.   138, 

his  own  terms.    Green  v,  Thompson,  2  in  which  case   the  court,   in   holding 

Ired.  Eq.  (N  Car.)  365.  that  the  plaintiff  was  entitled  to  relief, 

Ohio,  —  Watkins  v,  Collins,  11  Ohio  used  language  much  the  same  as  that 

31;  Knobb  V,  Lindsay,  5  Ohio  468.  used  in  the  text. 

Texas,  —  Saufley  v,  Jackson,  16  Tex.  Inadequacy  of  Consideration  and  Xental 

581.  Ineapaoity.  —  In   Wiest    v.  Garman,  3 
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Indeed,  it  has  been  declared  that  where  the  inadequacy  of  con- 
sideration is  so  great  that  the  mind  revolts  at  it,  the  court  will  lay 
hold  of  the  slightest  circumstance  of  oppression  or  advantage  to 
rescind  the  contract.* 

Part  of  Comiderfttioii  Inadoqnato.  —  The  court  will  not  declare  a  contract 
void  on  the  ground  of  inadequacy  of  consideration,  when  it  simply 
appears  that  a  part  of  the  consideration  is  grossly  inadequate,  and 
there  is  no  showing  as  to  the  extent  and  value  of  the  remaining 
portion.* 

/.  As  Respects  Property  Involved.  —  A  court  of  equity 

has  jurisdiction  to  rescind  or  cancel  a  contract  regardless  of 
whether  the  property  to  which  the  contract  relates  is  personal  or 
real  property.' 

m.  Inability  to  Place  Parties  in  Statu  Quo  —  (i)  In 

General,  —  As  a  general  rule  a  court  of  equity  will  not  rescind  a 
contract  in  part,  or  grant  rescission  where  the  parties  cannot  be 
substantially  placed  in  statu  quo.^ 

Del.  Ch.  422,  4  Houst.  (Del.)  iiq,  upon  account  of  the  advantage  and 
Chancellor  Bates  said:  "  It  is  true  hardship.  Where  the  inadequacy  of 
that  although  for  mere  inadequacy  of  price  is  so  great  that  the  mind  revolts 
consideration,  without  other  circum-  at  it,  the  court  will  lay  hold  on  the 
stances,  a  contract  executed  will  not  slightest  circumstances  of  oppression 
be  rescinded,  yet  an  unconscionable  or  advantage  to  rescind  the  contract, 
bargain  made  with  a  person  of  such  So  when  a  person  borrowing  money  to 
weak  understanding  as  to  be  incapable  relieve  his  necessities  is  induced  to 
of  self-protection,  though  not  an  idiot  purchase  property  at  an  exorbitant 
or  a  lunatic,  raises  a  presumption  that  price,  and  to  an  amount  greatly  beyond 
it  was  procured  through  some  fraud  or  the  loan  obtained,  and  secure  the  pay- 
undue  influence;  and  on  this  ground  ment  by  mortgage  on  his  other  lands, 
equity  will  relieve  such  a  person  the  necessity  of  the  purchaser,  coa- 
against  a  transaction  which  would  bind  nected  with  the  exorbitancy  of  price,  are 
one  of  ordinary  capacity,  exempting  sufficient  evidence  of  unfair  advantages 
him  from  the  iti2iTii\vi\  caveat  emptor  h^'  to  justify  the  interference  of  the  court.** 
fore  considered.  It  is,  however,  mate-  But  see  contra^  Smith  v,  McCourt,  8 
rial  to  observe  that  the  court  interferes  Colo.  App.  146. 

in  this  class  of  cases  with  great  caution,  2.  Missouri    River,  etc.,    R.   Co.   v, 

and  only  where  the  mental  weakness,  Miami  County,  12  Kan.  482. 

to  such  a  degree  as  disables  the  party  8.  Bradberry  v,  Keas,  5  J.  J.  Marsh, 

for  self-protection,  is  clearly  made  oat  (Ky.j  446;  Hard  wick  v,  Forbes,  i  Bibb 

in  the  proof."    Ci/m^  Clarkson  v.  Han-  (Ky.)  213;  White   v.  Clarke,    3   T.    B. 

way,  2  P.  Wms.  203;  Bennet  v,  Vade,  Mon.  (Ky.)  390;  Taymon  t/.  Mitchell,  I 

2  Atk.  324;  Gartside  v,  Isherwood,  i  Md.  Ch.  496. 

Bro.  C.  C.  558;  Blachford  v.  Christian,  4.  Watson  Coal,  etc.,  Co.  v.  Casteel, 

I  Knapp  73;  Gass  v.  Mason,  4  Sneed  68  Ind.  476;   Johnson  v.  Cookerly,  33 

(Tenn.)  497;    Johnson  v,  Chad  well,  8  Ind.  151;  Shaeffcr  v,  Sleade,  7  Blackf. 

Humph.  (Tenn.)  145;  Causey  v.  Wiley,  (Ind.)  178:  Stringer  v.  Keokuk,  etc.,  R. 

27  Ga.  444,  and  Ellis  v.   Mathews,  19  Co.,  59  Iowa  277;    Edwards  v.  Hanna, 

Tex.  390.  5   J.   J.    Marsh.   (Ky.)   18;    Turner  w. 

1.  Taking  Advantage  of  Finanoial  Em-  Clay,  3  Bibb  (Ky.)  52;    Lacey  v,  Mc- 

harrasfment.  —  In    Hough  v.    Hunt,    2  Millen,  9  B.  Mon.  (Ky.)  523,  in  which 

Ohio  495,  15  Am.  Dec.  569,  the  court  case  the  complainant,  by  actinia  upon 

said:     "  When  a  person  is  encumbered  the  contract,  after  full  knowledge  of 

with  debts,  and  that  fact  is  known  to  a  his  equitable  right  to  a  rescission,  and 

person   with  whom  he  contracts,  who  transferring  to  others  large  portions  of 

avails  himself  of  it  to  exact  an  uncon-  the  land,  had  put  it  out  of  his  power  to 

sdonable  bargain,  equity  will  relieve  place  the  defendant  in  statu  quo;  Car. 
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Basnlts  Hot  Prodaoed  by  Plaintiit  —  It  has  been  held,  however,  that 
the  fact  that  the  status  in  quo  cannot  be  restored  will  not  prevent 
a  rescission  where  such  condition  resulted  from  the  fraud  of  the 
defendant  and  without  the  fault  of  the  plaintiff.* 

(2)  Rescission  in  Part.  —  After  a  contract  has  been  partly 
executed  a  court  of  equity  will  not  at  the  suit  of  a  party  rescind 
such  part  of  it  as  is  disadvantageous  to  him,  but  if  it  affords  any 
relief  at  all  will  rescind  the  entire  contract.* 

2.  To  Beform  Written  Contracts  —a.  In  General.  —  When  an 
agreement  is  made  and  reduced  to  writing,  but  through  mistake, 
inadvertence,  or  fraud  the  writing  fails  to  express  correctly  the 
contract  really  made,  a  court  of  equity  will  reform  the  instrument 
in  conformity  with  the  real  intention  of  the  parties.' 

The  Btotute  of  Frauds  does  not  interfere,  in  any  respect,  with  the 
power  of  courts  of  equity  to  reform  deeds  or  other  instruments, 
in  which  the  parties  intended  to  comply  with  the  requirements 
of  the  statute,  and  failed  through  accident,  mistake,  or  fraud.* 

roll    V.   Rice,    i    Walk.    (Mich.)    373;  nearly  as  possible,  and  make  com  pen- 
Hunter  V,  Holmes,  60  Minn.  496;  Mar-  saiion. 

tin  V.  Martin,  i  Smed.  &  M.  (Miss.)  2.  Nalle  v,  Virginia  Midland  R.  Co., 

176;    Bedell  v.  Bedell,  3  Hun  (N.  Y.)  88  Va.  948. 

580.  8,  English  v.  Thorn,  96  Ga.  557,  in 

Effeet    of   Bubeeqnont    Conveyanoe   bj  which  case  it  was  said:    *' The  refor- 

Plaintiif.  —  In  Strong  v.  Lord,  107  111.  mation,  inessential  and  material  par- 

25.  it  was  held  that  after  a  purchaser  ticulars,  of  a  written  contract  which  is 

of  land  has  conveyed  an  undivided  in-  plain  and  unambiguous  in  its  terms,  is 

terest  in  the  land  to  another  person,  he  peculiarly  and  exclusively  a  matter  of 

is  unable  to  place  the  grantor /w  statu  equitable  jurisdiction.'*     Citing 20  Piisi. 

quo,  and  is  not  entitled  to  equitable  re-  and  Eng.  Encyc.  of  Law  (ist  ed.),  p. 

lief.     See  also  to  the  same  effect  Lacey  719.    See  also  Citizens'  Nat.  Bank  v, 

V,  McMillen,  9  B.  Mon.  (Ky.)  523.  Judy,  146  Ind.  322,  in  which  case  the 

1.  Shackelford  v.  Hendley,  i  A.  K.  coutt  cited  20  Am.  and  Eng.  Encyc.  of 

Marsh.  (Ky.)  496;    Turner  v.  Clay,  3  Law,  p.  714;   and  Foley  v.  Hamilton, 

Bibb  (Ky.)  52;    Brown  v.  Norman,  65  89  Iowa  686,  in  which  case  the  court 

Miss.  369.     But  see  contra,  Davis  v.  cited  20  Am.  and  Eng.  Encyc.  of  Law 

Tarwater,   15  Ark.  286,  in  which  case  (ist  ed.)  713. 

the  court  said:    "  If  the  vendor  cannot  4.  Blackburn  v.  Randolph,  33  Ark. 

be  placed  in  statu  quo,  the  contract  can-  119;  Hathaway  v,  Brady,  23  Cal.  121; 

not   be  rescinded.     And  the  rule  is  the  Conaway   v.    Gore,    24    Kan.   389,   in 

same,  whether  the  rescission  is  sought  which  case  the  court  said  that  refor- 

on  the  ground  of  fraud,  mistake,  or  for  mation  "  is  not  the  substituting  of  acts 

any  other  cause."  in  pais  for  the  written  contract;  but  it 

Diligence  in  Ai^ng  Besdnrion.  —  Even  is  making  the  written  the  expression 

though  the  parties  cannot   be   put  in  of  the  real  contract." 

statu  quo,  rescission  will  be  granted  on  When  Statute  of  Frauds  Applies.  —  In 

the  ground  of  fraud  if  it  is  asked  im-  Glass   v.   Hulbert,   T02   Mass.   31,   the 

mediately  upon   the   discovery  of   the  court  said:  "When  the  proposed  ref- 

fraud.      Dawson    v.    Sparks,    i    Tex.  ormation   of    an   instrument   involves 

Unrep.  Cas.  735.  the   specific   enforcement  of    an    oral 

SeedsBion  in  Part  and  Compensation.  —  agreement  within  the  statute  of  frauds, 

In  Myrick  v.  Jacks,  33  Ark.  425,  it  was  or  when  the  term  sought  to  be  added 

declared  by  Eakin  J.,  that  when  courts  would  so  modify  the  instrument  as  to 

cannot    place  parlies   wholly  in  statu  make  it  operate  to  convey  an  interest 

quo    they  are   not    thereby   precluded  or  secure  a  right  which  can  only  be 

from  granting  relief  against  fraud,  and  conveyed  or  secured   through  an   in- 

that  they   may   proceed   to  do  so    as  strument  in  writing,  and  for  which  no 
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b.  Exclusive  Jurisdiction  of  Equity.  —  At  common  law, 

the  reformation  or  correction  of  written  instruments  was 
unknown.  Courts  of  law  could  enforce  or  reject  a  written  con- 
tract, but  not  reform  it ;  hence  the  reformation  of  instruments  is 
a  subject  which  has  always  been  within  the  exclusive  cognizance 
of  courts  of  equity.* 

c.  Discretion  of  Chancellor,  —  The  court  in  granting  or 
declining  to  grant  the  reformation  of  an  instrument  exercises  a 
discretion  which  will  not  be  interfered  with  on  appeal  except  in 
a  very  plain  case  of  abuse,'  and  it  has  been  declared  frequently 
that  the  power  of  courts  of  equity  to  reform  written  instruments 
is  one  in  the  exercise  of  which  great  caution  should  be  observed.' 

d.  Statutory  Provisions.  —  In  some  states  equitable  juris- 
diction to  reform  mistakes  in  written  contracts  has  been  expressly 
recognized  and  conferred  by  statute.* 

e.  On  the  Ground  of  Mistake — (i)  In  General.  —  Where 
parties  enter  into  a  contract  and  attempt  to  reduce  it  to  writing 
but  by  mistake  the  true  intention  of  the  parties  is  not  expressed, 
it  is  a  very  ancient  jurisdiction  of  courts  of  equity  to  correct  the 

writing  has  ever  existed,  the  statute  of  Wis.   113,   the  court,  in  spealcin?  of 

frauds  is  a  sufficient  answer  to  such  a  reformation,  said:    "  It  must  be  dune 

proceeding."     Q»<7/^^  with  approval  in  by  equitable  action  or  by    equitable 

r reed  v.  Brown,  41  Ark.  495.  counterclaim.     It  cannot  be  by  mere 

1.  English   V,  Thorn,  g6  Ga.  557,  in  defense  in  an  action  at  law." 

which  case  the  court  ^<^^/^</ 20  Am.  and  2.  Monterey    County  v,   Seegleken, 

Eng.  Encyc.  of  Law  (ist  ed.),  p.  719.  (Cal.  1894)36  Pac.  Rep.  515;  Lewis  v. 

See  also  Trout  v.  Goodman,  7  Ga.  383;  Lewis,  5  Oregon  169. 

Cunninghamz/.Wrenn,  23 111.64;  Wiley  8.  Cox    v.    Woods,    67    Cal.    317; 

V,  Fitzpatrick,  3  J.  J.  Marsh.  (Ky.)  582;  Bishop  v.  Clay  F.  &  M.  Ins.  Co.,  49 

Jordan  v,  Stevens,  51  Me.  78;  Tucker  Conn.  167;   Trout  v,  Goodman,  7  Ga. 

V.  Madden,  44  Me.  206;  Winnipiseogee  383;  U.  S.  v.  Munroe,  5  Mason  (U.  S.) 

Paper  Co.   v.   Eaton,   64   N.    H.   234;  577. 

Phillips  V,  Port  Townsend  Lodge  No.  In  Georgia  by  Statute  the  court  is  re- 

6,  8  Wash.  529;  Hammel  v.  Queen  Ins.  quired  to  exercise  its  power  to  reform 

Co.,  50  Wis.  240;   Ivinson  v.  Hutton,  instruments  with  caution.     Strieker  v. 

98  U.  S.  79.  Tinkham.  35  Ga.  177;  Adair  v.  Adair, 

Application  to  Equity  in  First  Instanoe.  38  Ga.  46;    Ligon  v.  Rogers,  12  Ga. 

—  To  correct  and   relieve  against  mis-  281. 

takes  in  writings  is  one  of  the  principal  4.  California     Statnte.  —  Civ.      Code 

grounds  of  equitable  jurisdiction,  and  Cal.,  §  3399;   Stevens  v,  Holman,  112 

although  it   might,  in  some  cases  of  Cal.  345,  53  Am.  St.  Rep.  216;  CapelH 

mistake,  be  competent  for  a  court  of  v.  Dondero,  123  Cal.  324;   Wilson  v, 

law  to  afford  redress,  it  is  said  to  be  Moriarty,  88  Cal.  207;  Higgins  v.  Par- 

the  usual  and  safer  course  in    such  sons,  65  Cal.  280;   Cleghorn  v.  Zum- 

cases,  to  apply  to  a  court  of  equity  for  wall,  83  Cal.  155. 

relief  in   the   first   instance.     Lyle    v.  Xaine  Statnte.  —  Rev.  Stat.  Me.  1841, 

Williamson,  6  T.  B.  Mon.  (Ky.)  142.  c.  96,  §  10,  confers  jurisdiction  in  cases 

Forms  of  Actions  Abolished.  —  In  of  accident  and  mistake  where  the  par- 
states  in  which  the  code  has  abolished  ties  have  not  a  plain  and  adequate 
the  distinction  between  actions  at  law  remedy  at  law.  Tucker  t'.  Madden,  44 
and  suits  in  equity,  an  action  for  the  Me.  206,  in  which  case  the  court  said: 
correction  of  a  mistake  in  a  deed  is  a  "So  far  as  the  power  of  the  court  ex- 
civil  aciion  under  the  code.  Clayton  tends  upon  this  subject,  the  jurisdic- 
V,  Freet,  10  Ohio  St.  544.  tion  is  to  be  exercised  In   the  same 

Equitable  Action  or  Connterolaim. —  In  manner  as  it  is  exercised  by  a  court 

Casgrain   v,    Milwaukee    County,    81  having  full  and  general  equity  power." 
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mistake  so  as  to  cause  the  instrument  to  speak  the  facts,  and  put 

the  parties  as  to  each  other  in  the  true  position  in  which  they 
thought  they  had  placed  themselves.* 

1.  Henkle  v.  Royal  Exch.  Assur.  (Cal.  1894)36  Pac.  Rep.  515;  Ward  v, 
Co.,  I  Ves.  318,  in  which  case  the  bill  Waterman,  85  Cal.  488;  Eva  v.  Mc* 
sought  to  reform  an  insaraace  policy  Mahon,  77  Cal.  467;  Meeker  v.  Dal  ton, 
after  loss,  and  Lord  Hardwicke  said:  75  Cal.  154;  Breen  2/.  Donnelly,  74  Cal. 
"  No  doubt  but  this  court  has  jurisdic-  301  j  Savings,  etc.,  Soc.  v,  Meeks,  66 
tion  to  relieve  in  respect  of  a  plain  Cal.  371;  Hayford  v.  Kocher,  65  Cal. 
mistake  in  contracts  in  writing  as  well  389;  Isenhoot  v.  Chamberlain,  59  Cal. 
as  against  frauds  in  contracts,  so  that,  630;  Donald  v.  Beals,  57  Cal.  399; 
if  reduced  into  writing  contrary  to  in-  Murray  v,  Dake,  46  Cal.  644;  Murphy 
tent  of  the  parties,  on  proper  proof  v.  Rooney,  45  Cal.  78;  Quivey  v,  Por- 
that  would  be  rectified."  See  also  ter,  37  Cal.  463;  Love  v.  Sierra  Nevada 
Murray  v.  Parker,  19  Beav.  305,  Lake  Water,  etc.,  Co.,  32  Cal.  639; 
wherein  Lord  Romilly  said:  "In  mat-  Cleghorn  v.  Zumwalt,  83  Cal.  155; 
ters  of  mistake,  the  court  undoubtedly  Hathaway  v,  Brady,  23  Cal.  121;  Pier- 
has  jurisdiction,  and  though  this  juris-  son  v,  McCahill,  21  Cal.  122;  Lestrade 
diction  is  to  be  exercised  with  great  v.  Barth,  19  Cal.  661;  Eldridge  v.  See 
caution  and  care,  still  it  is  to  be  exer-  Yup  Co.,  17  Cal.  55:  Palmer  v.  Vance, 
cised  in  all  cases  where  a  deed,  as  13  Cal.  556;  Wagenblast  v.  Washburn, 
executed,  is  not  according  fo  the  real  12  Cal.  212.  See  also  Russell  v.  Mixer, 
agreement  between  the  parties."    See  42  Cal.  475. 

further  article  Mistake,  vol.  14,  p.  32;  Colorado,  —  Barth  v,  Deuel,  ti  Colo, 

and  Am.  and  Eng.  Encyc.  of  Law,  titles  494;    Smith  v.   Brunk,    14    Colo.    75; 

Reformation  and  Cancellation  of  Contracts,  Nixon  v.  Harmon,  17  Colo.  276:    Wil- 

and  Mistake,     Among  the    numerous  son  v.  Morris,  4  Colo.  App.  242.     See 

cases  in  which  the  doctrine  stated  in  the  also  Horner  v.  Bramwell,  23  Colo.  238; 

text  finds  support  are  the  following:  Jaeger  v.  Whitsett,  3  Colo.  105. 

Alabama.  —  Dulo  v.  Miller,  112  Ala.  Connecticut,  —  West  t'.  Suda,  69  Conn. 

687;  Tillis  V,  Smith,  108  Ala.  264;  Bur-  60;    Butler  v.  Barnes,  60  Conn.   170; 

nell  V,  Morris,  106  Ala.  349;    Tyson  v,  Haussman  v,  Burnham,  59  Conn.  117, 

Chestnut,  100  Ala.  571;  Dexter  v.  Oh-  in  which  case  it  was  declared  that  a 

lander,  95  Ala.  467;  Weathers  v.  Hill,  court  of  equity  should  be  astute  and 

92  Ala.  492;  Parker  v,  Parker,  88  Ala.  diligent  in  its  efforts  to  prevent  mani* 

362;    Houston   V.   Paul,   86  Ala.   232;  fest  injustice;    Palmer  v.  Hartford  F. 

Gardner  v.  Moore,  75  Ala.  394;  Turner  Ins.  Co.,  54  Conn.  488;  Bishop  v.  Clay 

V.   Kelly,  70  Ala.  85;   Clark  v.  Hart,  F.    &    M.    Ins.    Co.,    49    Conn.    167; 

57  Ala.  390;  Campbell  v,  Hatchett,  55  Winchell  v.  Coney,  54  Conn.  24;  Essex 

Ala.   548;    Alexander  v,  Caldwell,  55  v.  Day,  52  Conn.  483;    Woodbury  Sav. 

Ala.  517;  Johnson  v.  Crutcber,  48  Ala.  Bank.  etc..  Assoc,  v.  Charter  Oak  F. 

368;    Trapp  V,   Moore,   21    Ala.   697;  &  M.  Ins.  Co.,  31  Conn.   517;    Malle- 

Stone  V.  Hale,  17  Ala.  562;  Clopton  v.  able  Iron  Works  v.  Phoenix  Ins.  Co.,  25 

Martin,  11  Ala.  187.  Conn.  465;  Knapp  v.  White,  23  Conn. 

Arkansas,  —  Griffith  v.  Sebastian  529;  Peck  v.  New  London  County  Mut. 
County.  49  Ark.  24;  Blackburn  v,  Ins.  Co.,  22  Conn.  575;  Stedwell  v,  An- 
Randolph,  33  Ark.  119;  Pickett  v,  Mer-  derson,  21  Conn.  139;  Bunnell  v.  Read, 
chants'  Nat.  Bank,  32  Ark.  346;  Mc-  21  Conn.  586:  Wooden  v.  Havtland.  18 
Cain  V.  Pickens,  32  Ark.  399;  Allen  v.  Conn.  loR;  Holabird  v.  Burr,  17  Conn. 
McGaughey,  31  Ark.  252;  Clark  v,  556;  Chamberlain  v.  Thompson,  10 
Roots,  50  Ark.  179;  Steward  v.  Petti-  Conn.246;  Wheatonc'.Wheaton,9Conn. 
grew,  28  Ark.  372;  Simpson  v,  Mont-  96;  Carter  v.  Champion,  8  Conn.  550; 
gomery,  25  Ark.  367;  State  v,  Paup,  13  Avery  v.  Chappel,  6  Conn.  270;  Wat- 
Ark.  129.  son   V,  Wells,  5  Conn.  468;    Smith  v, 

California,  —  Sfonesifer  v,  Kilburn,  Chapman,  4  Conn.  344;  Peters  v.  Good- 

122  Cal.  659:  Eureka  v.  Gates,  120  Cal.  rich,  3  Conn.  146;  Parsons  v,  Hosmer, 

54;  Holt  V.  Holt,  120  Cal.  67;  Stevens  2  Root  (Conn.)  i;    Cook  v,  Preston,  2 

V,  Holman,  112  Cal.  345,  53  Am.  St.  Root  (Conn.)  78;  Matson  v,  Parkhurst, 

Rep.  216;   Giselman  v.  Starr,  106  Cal.  i  Root  (Conn.)  404;  Washburn  v,  Mer- 

651;    Monterey  County  v.  Seegleken,  rills,  i  Day  (Conn.)  139. 
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Xht  Ofloe  of  a  Bill  for  the  Beformatioii  of  an  laatxument  is  not  to  establish 
and  effectuate  rights  —  not  to  have  the  effect  of  the  deed 
adjudged  —  but  rather  to  declare   the  status  which  the  parties 

Delaware,  —  Pierson    r.    Pierson,    5  Ins.  Co.  v.  McCrea,  4  Greene  (Iowa) 

Del.  Ch.  II;  McMuUen  v.  Lock  wood,  4  229. 

Del.  Ch.  568.  Kansas,  —  Stephenson   v,  Elliott,  53 

Florida.  —  Greeley   v,  De  Cottes,  24  Kan.  550;  Bodwell  v,  Heaton,  40  Kan. 

Fla.  475;    Franklin  v.  Jones,  22   Fla.  36;  Conawayf.  Gore,  24Kan.  389;  Clay- 

526;   Jackson   :■.  Magbee,  21   Fla.  622;  pole  v.  Houston,  12  Kan.  324,  holding 

Lovell  V,  Wall,  31  Fla.  73;  Stephens  v.  that  a  court  of  equity  has  power  to  cor- 

Orman,  10  Fla.  9;    Ladd  v.  Chaires,  5  rect  a  misdescription  in  an  administra- 

Fla.  395.  tor's  deed;  Critchfield  v,  Kline,  39  Kan. 

Georgia,  —  Burke    v,    Anderson,    40  721. 

Ga.    535;   Adair  v,   Adair,  38  Ga.  46;  Kentucky,  —  Harris   v,   Calmes,    100 

Ward  V.  Allen,   28  Ga.  74;    Wyche  v.  Ky.  272,   wherein  a  covenant  on   the 

Greene,  16  Ga.  49;    Greer  v.  Caldwell,  part  of  the  purchaser  had  been  omitted 

14  Ga.  207;    Wall  V.  Arrington,  13  Ga.  by   mistake;    German    Nat.    Bank    v. 

88;  Ligonv.  Rogers,  12  Ga.  281;  Wyche  Butchers'   Hide,  etc.,  Co.,  97  Ky.  34; 

V,  Greene,   11  Ga    159;    Reese  r.  Wy-  Barnes  v.  Barnes,  (Ky.  1891)  15  S.  W. 

man,  9  Ga.  430;    Trout  v,  Goodman,  7  Rep.  i;  Lear  v,  Prather,  89  Ky.  501,  in 

Ga.  383;    Collier  v.  Lanier,  i  Ga.  238;  which  case  it  was  held  that  a  mortgage 

Rogers  v,  Atkinson,  i  Ga.  12;  Carbine  might  be.  reformed  so  as  to  make  it  in- 

V,  McCoy,  85  Ga.  185.  elude  land  which  was  intended  to  be 

Illinois. — Snell  v.  Snell,  123  111.  403;  included  in  it,  but  which  by  mistake 

Shay  z'.  Pettes,  35  III.  360;    Hunters',  was  left  oat  of  the  mortgage;  Tichenor 

Bilyeu,  30  111.  246.  v.  Yankev,  89  Ky.  508;  Moye  v.  Lane, 

Indiana.  —  Cixxzuns*   Nat.    Bank    v.  (Ky.  1889)  12  S.  W.  Rep.  154;    Inskoe 

Judy,   146  Ind.   322;    Merchants,  etc.,  i.    Proctor,   6  T.   B.   Mon.  (Ky)  311; 

Bldg.  Assoc.  7*.  Scanlan,  144  Ind.   11;  Athey  v.  McHenry,  6  B.  Mon.  (Ky.) 

Walls  V,  State,  140  Ind.  16;  Parish  v.  59:    Franklin  F.  Ins.  Co.  v,  Hewitt,  3 

Camplin,    139   Ind.   i;    Sparta  School  B.  Mon.  (Ky.)23i;  Mattingly  c.  Speak, 

Tp.  V.  Mendell,  138  Ind.  188;  Hamilton  4  Bush  (Ky.)  316;  Worley  r.  Tuggle,  4 

County  V.  Owens,  138  Ind.  183;  Com-  Bush  (Ky.)  168:  Crane  v,  Prather,  4  J. 

stock   V.   Coon,    135  Ind.  640;  Collins  J.  Marsh.  (Ky.)  75;    Wiley  v,  Fitzpat- 

V,  Corn  well,   131    Ind.   20;    Adams  v.  rick,  3  J.  J.  Marsh.  (Ky.)  582;  Parcels 

Wheeler,   122  Ind.  251,  in   which  case  v.  Gohegan,  2  J.  J.  Marsh.  (Ky.)  133; 

the  court  said  that  "  it  is  a  well-estab-  Scales  v,  Ashbrook,  i  Met.  (Ky.)  358. 

lished  principle  of  equity  jurisprudence  Louisiana.  —  Lippincott  v.  Insurance 

that  where,  through  the  mutual  mis-  Co.,  3  La.  546. 

take  of  the  parties,  the  form  of  an  in-  Maine.  —  Andrews  v,   Andrews,   81 

strument    is    such    that    it    does    not  Me.  337;    Cross  v.  Bean,  81   Me.  525; 

express  the  agreement  as  the  parties  Fessenden  v,  Ockington,   74  Me.  123; 

intended  it  should,  the  aid  of  a  court  Harding  v.  Jewell,  73  Me.  426;  Foster 

of  chancery  may  be  invoked  to  reform  z.    Kingsley,    67    Me.    152;     National 

the  contract  or  deed;"  Calton  v.  Lewis,  Traders   Bank   v.  Ocean    Ins.  Co.,  62 

119  Ind.   181;    Keister  v.   Myers,    115  Me.  519;    Burr  v.  Hutchinson,  61  Me. 

Ind.  312;    Roszell  v,  Roszell,  109  Ind.  514;    Adams  v.  Stevens,  49   Me.  362; 

355;  Baker  v.  Pyatt,  108  Ind.  61;  Jones  Tucker  v.  Madden,  44  Me.  206;  Farley 

f.  Sweet,  77  Ind.  187;  Comer  v.  Himes,  v.    Bryant,  32    Me.  474;    Robinson   v. 

49  Ind.  482;  Monroe  v.  Skelton,  36  Ind.  Sampson,  23  Me.  388,  in  which  case  it 

302;  German  Mut.  Ins.  Co.  v.  Grim,  32  was  declared  that  there  is  not  a  more 

Ind.  249,   2  Am.   Rep.  341;    Hileman  appropriate  head  of    equity  jurispru- 

V.  Wright,  9  Ind.  126;  White  v.  Wilson,  dence  than  that  of  "mistake;"  Peterson 

6  Blackf.  (Ind.)  448;   Gray  v.  Woods,  4  v.  Grover,  20  Me.  363. 

Blackf.  (Ind.)  432.  Maryland.  —  Milligan   v.    Pleasants, 

Iowa.  —  Herring  v.  Peaslee,  92  Iowa  74  Md.  8;  Delaware  State  F.  &  M.  Ins. 
391,  in  which  case  the  land  embraced  Co.  v.  Gillett,  54  Md.  219;  Ben  Frank- 
in  the  deed  was  improperly  described;  lin  Ins.  Co.  v.  Gillett,  54  Md.  212; 
Fritzler  v.  Robinson,  70  Iowa  500;  Dulany  v.  Rogers,  50  Md.  524;  Coale 
Deford  v.  Mercer,  24  Iowa  118;  Turpin  v.  Merry  man,  35  Md.  382;  ElUnger  v, 
V,  Gresham,  106  Iowa  187;    Franklin  Crowl,   17  Md.  361;    National  F.  Ins. 
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intended  to  create,  and  upon  which  such  rights  as  they  would 

have  acquired  under  a  correct  instrument  may  be  asserted  and 

Co.  V,  Crane,  i6  Md.  260;  Cooke  v,  and  of  all  the  compilers  of  the  doc- 
Husbands,  II  Md.  492;  Wood  V.  Pat-  trines  of  that  court,  that  a  party  may 
terson,  4  Md.  Ch.  335;  Moale  v,  Bu-  be  admitted  to  show,  by  parol  proof,  a 
chanan,  11  Gill  &  J.  (Md.)  314;  Aldridge  mistake  as  well  as  fraud  in  the  execu- 
V,  Weems,  2  Gill  &  J.  (Md.)  36.  tion  of  a  deed  or  other  writing;"  Higin- 

Massachusetts,  —  Moors    v,   Bigelow,  botham  v,  Burnet,  5  Johns.  Ch.  (N.  V.) 

158   Mass.    60;     Goode    v.    Riley,    153  184;     Keisselbrack    v.    Livingston,    4 

Mass.  585,  wherein  a  grantor  used  too  Johns.  Ch.  (N.  Y.)  148;  De  Riemer  v, 

extensive  language  in  describing  the  De  Cantillon,  4  Johns.  Ch.  (N.  Y.)  88; 

premises;  Com.  v,  Reading  Sav.  Bank,  Getman  v,  Beardsley,  2  Johns.  Ch.  (N. 

137  Mass.  443;    Clark  v.  Higgins,  132  Y.)275;  Lyman  v.  United  Ins.  Co.,  2 

Mass.  586;  German  American  Ins.  Co.  Johns.  Ch.  (N.  Y.)  630;  Souverbye  v, 

V.   Davis,   131    Mass    316;    Wilcox  v.  Arden,  i  Johns.  Ch.  (N.  Y.)  240;  Wiser 

Lucas,  121  Mass.  25:    Hoar  v,  Gould-  v.  Blachly,  i  Johns.  Ch.  (N.  Y.)  607; 

ing,   116   Mass.   132;    Bennett  v.  City  Bush  v.  Hicks,  60  N.  Y.  298;  Jackson 

Ins.  Co.,  115  Mass.  241;  Chester  Emery  v,  Andrews,  59  N.  Y.  244;  Van  Tuyl 

Co.  r.  Lucas,  112  Mass.  424;  Glass  v.  v,  Westchester  F.  Ins.  Co.,  55  N.  Y. 

Hulbert,    102    Mass.   24;    Stockbridge  657;  Rowley  v.  Empire  Ins.  Co.,  36  N. 

Iron    Co.    V,    Hudson   Iron    Co.,    102  Y.  550;  Rider  v.  Powell,  28  N.  Y.  312; 

Mass.  45;  Buckland  z'.  Adams  Express  New  York  Ice  Co.  v.  North  Western 

Co.,  97  Mass.  132;  Sawyer  V.  Hovey,  3  Ins.    Co.,    23   N.   Y.   357;   Bidwell  v. 

Allen  (Mass.)  331;    Miller  v.  Lord,  11  Astor  Mut.    Ins.   Co.,    16   N.   Y.  263; 

Pick.  (Mass.)  11.  Johnson  v,  Taber,  10  N.  Y.  319;  Coles 

Michigan,  —  Cummings  v.  Freer,  26  v,  Bowne,  10  Paige(N.  Y.)526;  Marvin 

Mich.  128.  V,  Bennett,  8  Paige  (N.  Y.)  312;  Wis- 

Minnesota,  —  Crookston  Imp.  Co.  v,  wall  v.    Hall,   3   Paige    (N.    Y.)    313; 

Marshal],  57  Minn.  333;  Smith  v,  Jor-  Phoenix  F.  Ins.  Co.  s^.  Gurnee,  i  Paige 

dan,  13  Minn.  264,  97  Am.  Dec.  232.  (N.  Y.)  278;  Matter  of  Howe,  i  Paige 

Mississippi. — Simmons  v.   North,  3  (N,  Y.)    125;    Wemple  v.  Stewart,    22 

Smed.  &  M.  (Miss.)  71.  Barb.  (N.  Y.)  154;  Masters  v,  Madison 

Missouri.  —  Young  v.   Coleman,  43  County  Mut.  Ins.  Co.,  ii  Barb.  (N.  Y.) 

Mo.  179;  Henderson  v,  Dickey   35  Mo.  624;  Weed  v.  Schenectady  Ins.  Co.,  7 

120;    Morgan    v.   Bouse,   53   Mo.  219;  Lans.  (N.  Y.)452;  De  Peyster  v.  Has- 

Hook  If.  Craighead,  32  Mo.  405;  Leii-  brouck,  11  N.  Y.  587;  Brioso  v.  Pacific 

ensdorfer   v,   Delphy,   15  Mo.   160,   55  Mut.    Ins.    Co.,   4  Daly  (N.   Y.)  246; 

Am.  Dec.  140,  wherein  it  was  declared  Bunten   v.    Orient    Mut.    Ins.    Co.,    2 

that  *'  the  power  of  a  court  of  equity  to  Keyes(N.  Y.)667;  Schellingr.  Bischoff, 

reform  an  instrument  which  by  reason  61    N.    Y.    Super.   Ct.   68;    Barton   v. 

of  a  mistake  fails  to  execute  the  in-  Sackett,  (Supm.  Ct.)  3  How.   Pr.  (N. 

tention  of  the  parties,  is  unquestion-  Y.)  358. 

able;"  Mississippi  Valley  Trust  Co.  v.  North  Carolina,  —  Huffman  r.  Fry,  5 

McDonald,  146  Mo.  467.  Jones  Eq.  (N.  Car.)  415;    Springs  r. 

Montana.  —  Power  v.  Burd,  18  Mont.  Harven,   3  Jones   Eq.    (N.    Car.)    06; 

22;  Gassert  v.  Black,  11  Mont.  185.  Newsom  v.  Bufferlow,  i   Dev.  Eq.  (N. 

Nebraska.  —  Beall  v.  Martin,  48  Neb.  Car.)  383. 

479;    Hilton  t'.  Crooker,  30  Neb.  707;  Ohio.  —  Meeks  v.  Stillwell,  54  Ohio 

Parker  v.  Starr,  21   Neb.  680;    Cox  v.  St.   541',  wherein  it  was  said  that  "  a 

Ellsworth,    18    Neb.    664;     Palmer    v.  deed  will  be  set  aside  when  it  is  clearly 

Windrom,  12  Neb.  494.  shown  that  it  does  not  conform  to  the 

New  Hampshire.  —  Tilton   v.  Tilton,  intention  of  the  donor,  or  was  executed 

9  N.  H.  392.  under  a  material  misapprehension  as 

New  Jersey.  —  Waldron  z^.  Letson,  15  to  its  effect:"  Neininger  v.  State,  50 

N.  J.  Eq.  126;  Read  v.  Cramer,  2  N.  J.  Ohio  St.    394,   40  Am.  St.   Rep.   674; 

Eq.  277,  34  Am.  Dec.  208.  Byers  v.  Chapin,  28  Ohio  St.  300;  Clay- 

New    York.  —  Gillespie  v.    Moon,   2  ton  v.  Freet,   10  Ohio  St.  544;  Daven- 

Johns.  Ch.  (N.  Y.)  585,  wherein  Chan-  port  v.  Sovil,  6  Ohio  St.  460;   Harris 

cellor  Kent  said  that  *'  it  appears  to  be  v.  Columbiana  County  Mut.  Ins.  Co., 

the  steady   language   of   the   English  18  Ohio  116;  Mansfield,  etc.,  R.  Co.  f. 

chancery  for  the  last  seventy  years,  Veeder,    17    Ohio    385;     McNaughten 
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defended.  The  real  question  is  not  what  the  real  instrument  was 
intended  to  mean,  or  how  it  was  intended  to  operate,  but  what  it 
was  intended  to  be.* 

Deed  Set  Up  by  Way  of  Defense.  —  Equity  will  correct  a  mistake  in  a 
deed  where  the  deed  is  set  up  by  way  of  defense  to  a  suit  in 
equity,  as  well  as  where  it  is  a  subject  of  relief  in  a  bill.* 

Sights  of  Innooent  Purohaieri.  —  The  court  will  not  correct  a  mis- 
take in  an  instrument  to  the  prejudice  of  an  innocent  purchaser.' 


V.    Partridge,  ii  Ohio  223;   Young   v. 
Miller,  10  Ohio  85. 

Oregon.  —  Haynes  v,  Whitselt,  18 
Oreeon  454;  Finlayson  v.  Finlayaon, 
17  Oregon  347;  Powell  v,  Heisler,  16 
Oregon4i2;  Foster  i.  Schmeer,  15  Ore- 
gon 363,  in  which  case  the  court  said 


United  States,  —  Walden  v,  Slcinner' 
loi  U.  S.  577;  Snell  v.  Atlantic  F.  & 
M.  Ins.  Co.,  98  U.  S.  85;  North  Ameri- 
can Ins.  Co.  V.  Whipple,  2  Biss.  (U.  S.) 
419:  Graves  v.  Boston  Marine  Ins.  Co., 
2  Cranch  (U.  S.)  419;  Oliver  v.  Matuai 
Commercial  Marine  Ins.  Co.,  2  Curt. 


that  "  reforming  a  written  contract  on    (U.  S.)  277;  Andrews  v.  Essex  F.  &  M. 


the  grounds  of  mistake  is  the  exercise 
of  the  ordinary  jurisdiction  of  a  court 
of  equity;  *'  Lewis  v.  Lewis,  5  Oregon 
169;    Osborn  v.  Ketch um,  25  Oregon 

352. 

Pennsylvania.  —  Moliere  v.  Pennsyl- 
vania F.  Ins.  Co.,  5  Rawle  (Pa.)  342; 
Columbia  Ins.  Co.  v.  Cooper,  50  Pa. 
St.  331. 

South  Dakota,  —  MacVeagh  v.  Burns. 
2  S.  Dak.  83. 

Tennessee,  —  Bailey  v,  Bailey,  8 
Humph.  (Tenn.)  230. 

Texcu,  —  Harrell  v,  De  Normandie, 
26  Tex.  120. 


Ins.  Co.,  3  Mason  (U.  S.)  10:  Allen  v, 
Hammond,  11  Pet.  (U.  S.)  71;  Hunt 
V.  Rhodes,  i  Pet.  (U.  S.)  i;  Daniel  v. 
Mitchell,  I  Story  (U.  S.)  172;  Hearoe 
V.  Marine  Ins.  Co..  20  Wall.  (U  S.) 
488;  Union  Mut.  Ins.  Co.  v,  Wilkinson, 
13  Wall.  (U.  S.)222;  Delaware  Ins.  Co. 
V.  Hogan,  2  Wash.  (U.  S.)  5. 

England,  —  Henkle  v,  Ro^al  Exch. 
Assur.  Co..  I  Ves.  319.  wherein  Lord 
Chancellor  Hardwicke  said  the  court 
had  jurisdiction  to  relieve  in  respect  to 
a  plain  mistake  in  contracts  in  writing 
as  well  as  against  fraud  in  contracts; 
Wake    V,    Harrop,     i    H.   &   C.    202; 


(Jtak,  —Griffin  v.  Salt  Lake  City,  18  Beaumont  v.  Bramley,  i  T.  &  R.  41; 

Utah  132.  Scholfield  v.   Lock  wood,   33  L.  J.  Cb. 

Vermont,  —  May   v.  Adams,   58  Vt.  106;  Druiff  v,  Parker,  L.  R.  5  Eq.  137; 

74;  Tabor  3/.  Cilley,  53  Vt.  487;  Brown  Baker  v.  Paine,  i  Ves.  458;  Bingham 

V.  Lamphear,  35  Vt.  258;  Blodgett  v.  v.    Bingham,    i    Ves.    127;    Joynes  v, 

Hobart,   18  Vt.  414;  Goodell  v.  Field,  Statham,  3  Atk.  388;  Legal  v.  Miller, 

15  Vt.  448;  Beardsleycr.  Knight,  10  Vt.  2    Ves.    299;     Pitcairn    v,    Ogbourne, 


185. 

fVasAington,  —  Murdoch  v.  Leonard, 
15  Wash.  142;  Phillips  v.  Port  Town- 
send  Lodge  No.  6,  8  Wash.  529;  El- 


2  Ves.  376;  Simpson  v,  Vaughan,  2 
Atk.  32:  Langley  v.  Brown,  2  Atk.  203; 
Burgh  7'.  Francis,  i  Eq.  Cas.  Abr.  320, 
par.    I;    Taylor  r/.  Wheeler,   2   Vern. 


wood  V.Stewart,  5  Wash.  736;  Jackson     564:  Finch  v.  Winchelsea,  i   P.  Wms. 


V.  Tatebo,  3  Wash.  456;  Jenkins  v. 
Jenkins  University,  17  Wash.  160;  Gil- 
branson  v.  Squier,  5  Wash.  99. 

Wisconsin.  —  Whitmore  v.  Hay,  85 
Wis.  240;  Kessel  v.  Kessel.  79  Wis. 
289;  Cordes  v.  Coates,  78  Wis.  641 ; 
Cameron  v.  White,  74  Wis.  425;  Hage- 
nah  V.  Geffert.  73  Wis.  641 ;  Grossbach 
V.  Brown,  72  Wis.  458;  Lusted  v.  Chi- 
cago, etc.,  R.  Co.,  71  Wis.  396;  Silbar 
V.  Ryder,  63  Wis.  109;  Green  Bay,  etc.. 
Canal   Co.    v.    Hewitt,    62    Wis.    331 ; 


277;  Geet'.  Spencer,  i  Vem.  32;  Evans 
V,  Llewellyn,  2  Bro.  C.  C.  151. 

Ireland.  — Law  v,  Warren,  6  Ir.  Eq. 
299. 

1.  Till  is  V.  Smith,  108  Ala.  264,  in 
which  case  the  court  cited  Alabama 
Midland  R.  Co.  v.  Brown,  98  Ala.  647, 
and  Parker  v.  Parker,  88  .Ala.  362. 

2.  Chamberlain  v,  Thompson,  to 
Conn.  243. 

3.  Wilson  V.  Jasper,  qo  Ky.  211. 
Beason  for  Bale.  —  The  court  will  not. 


Sawyer  r.  Hanson,  48  Wis.  6ri;  Har-  to  cure  one  wrong,  do  another,  and  if 

rison   v.   Juneau    Bank,   17  Wis.  340;  the  right  of  a  <*wtfyf//ir  purchaser  with- 

Waterman     v,    Dutton,    6    Wis.    265:  out  notice  will  be  interfered  with  by 

James  v.  Cutler,  54  Wis.  172.  the  correction  of  the  mistake,  the  re- 
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Kegligenoe  of  Plaintiff.  —  Equity  will  not  grant  relief  where  the 
mistake  was  due  to  the  plaintiff's  negligence.^ 

(2)  Kinds  of  Mistake — (a)  In  G«n«raL — The  jurisdiction  of  a 
court  of  equity  to  reform  a  written  contract  depends  in  a  great 
measure  upon  the  particular  facts  and  circumstances  surrounding 
the  transaction,*  but  the  English  and  American  cases  agree  that 
relief  should  be  granted  wherever  an  instrument  is  drawn  and 
executed  which  is  intended  to  carry  into  execution  an  agreement 
previously  entered  into,  but  which,  by  mistake  of  the  draftsman, 
either  as  to  law  or  fact,  does  not  fulfil  that  intention,  or 
violates  it.' 

iciitake  as  to  Soal.  —  Equity  will  reform  a  written  contract  where 
there  has  been  an  omission  by  mistake  or  accident  to  affix  a 
seal,*  or  the  instrument  may  be  reformed  by  rejecting  a  seal 
which  was  afHxed  to  it  through  unskilfulness,  ignorance,  or  mis- 
take.* 

XaUng  Hew  Contraet  for  Partlet.  —  Equitable  relief  will  be  granted 

lief  will  not  be  granted.     Burke  v.  An-  press  the  real  agreement  of  the  parties, 

derson,  40  Ga.  535.  Moore  v.  Scott,  47  Neb.  346. 

Bights    of  Jodgment    Creditors. —  In  Dofendant    Hot    Chillty   of    Fraod. — 

Burke  v.  Anderson,  40  Ga.  535,  it  was  Where  relief  is  sought  against  a  mis-, 

declared  that  the  only  exception  to  the  take  it  is  immaterial  that  the  defend- 

rule  that  mistakes  will  be  corrected  in  ant    was    not    guilty    of    any    fraud, 

equity  arises  when  there  is  a  bona  fide  Stephens  v.  Orman,  10  Fla.  9. 

purchaser  without  notice.      The  rule  Uso  of  Inapt  Words.  —  In  Ohiander  v. 

extends  to  parties  and  all  privies  in  a  Dexter,  97  Ala.  476.  Coleman,  J.,  said: 

state  and  in  law,  with  that  exception.  '*  If  the  parties  undertake  to  draw  up  a 

A  judgment  creditor  does  not  occupy  particular  agreement,  and  by  the  use 

the   position   of  a  bona  fide  purchaser  of  inapt  words   another  and  different 

without   notice,  but   is   a   privy.     See  agreement  is  executed,  upon  clear  and 

also  Allen  v  McGaughev,  31  Ark.  252,  satisfactory  proof  of  the  terms  of  the 

in  which  case  the  court  followed  Burke  agreement  intended  to  be  made,  and 

V.  Anderson,  40  Ga.  535,  and  cited  G&ss  of  the  mistake,  equity  will  reform  the 

V.    Gass,    I    Heisk.   (Tenn.)  613,   and  instrument  so  as  to  make  it  conform 

Click    I'.    Click,      i     Heisk.     (^Tenn.)  to   the    intended    agreement.*'     Citing" 

607.  Larkins  v.  Biddle,  21  Ala.  253. 

1.  Pope  V.  Hoopes,  9oFed.  Rep.  451;  Xistako  In  Kote. —  In  Parcels  v, 
Wilson  V.  Jasper,  90  Ky.  211,  in  which  Gohegan,  2  J.  J.  Marsh.  (Ky.)  133,  it 
latter  case  it  was  held  that  if  at  the  was  held  that  after  a  judgment  has 
time  the  purchaser  made  the  purchase  been  obtained  on  a  note,  the  maker  is 
he  was  apprised  of  the  existence  of  the  entitled  to  enjoin  the  enforcement  of 
mistake  theretofore  committed,  the  the  judgment  on  the  ground  that  there 
court  will  decree  reformation.  was  a  mistake  in  the  note. 

2.  Per  Lord,  C.  J.,  in  Powell  r.  Heis-  Contraet  of  Bnrotyship.  —  Equity  will 
ler,  t6  Oregon  4T7.  administer  the  remedy  of  reformation 

8.  Scales  v,  Ashbrook,  i  Met.  (Ky.)  on    the    ground   of    mistake  as   fully 

358,  in  which  case  the  court  nV^'^/Inskoe  against    a    surety    or    guarantor,    as 

V.  Proctor,  6T.  B.  Mon.  (Ky.)  311,  and  against  the  principal  party.    Neininger 

Hunt  V.  Rhodes,  i  Pet.  (U.  S.)  i.  f.  State,  50  Ohio  St.  394,  in  which  case 

Seal  Agreement  Hot  Expressed.  —  The  the  court  cited  Olmsted  v.  Olmsted,  38 

mistake  against  which  a  court  of  equity  Conn.   309.   and  Wiser  v.   Blachly,   i 

grants  relief  is  such  as  either  discloses  Johns.  Ch.  (N.  V.)  607. 

that  the  minds  of  the  parties  never  met  4.  Montville  v.  Haughton,    7  Conn, 

and  that  there  was  therefore  no  con-  543;    Missouri    River,  etc.,   R.  Co.  v. 

tract,   or  else   that    the   contract   was  Miami  County,i2  Kan.  482. 

defectively  executed  so  as  not  to  ex-  6.  Webster  v.  Harris,  16  Ohio  490. 
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in  cases  of  mistake  when  the  fact  concerning  which  the  mistake 
is  made  is  material  to  the  transaction,  affecting  its  substance  and 
not  merely  its  incidents^  and  the  mistake  itself  is  so  important 
that  it  determines  the  conduct  of  the  mistaken  parties,^  but  no 
reh'ef  will  be  granted  unless  the  mistake  is  a  material  one; '  and 
it  is  well  settled  that,  although  a  court  of  equity  will,  upon  proof 
of  fraud,  mistake,  or  surprise,  rectify  an  agreement  according  to 
the  intent  of  the  parties,  it  will  not  interfere  where  the  instru- 
ment is  such  as  the  parties  themselves  designed  it  to  be.' 

InaoeonU  ]>eieriptio&  of  Propertj.  —  A  suit  for  the  reformation  of  a 
deed  lies  when  there  is  a  material  mistake  in  the  description  of 
the  property  intended  to  be  conveyed ;  and  there  is  no  difference 
between  a  description  which  does  not  include  all  the  property 
intended  to  be  included,  and  a  description  which  is  different  in 
any  other  respect.* 

lUitako  M  to  Quantity  of  Land.  —  Whether  sales  are  made  by  the 
acre  or  in  gross,  courts  of  chancery  will  give  relief  if  it  appears 
that  the  parties  were  under  a  palpable  mistake  as  to  the  quantity 
mentioned,  and  that  that  quantity  is  beyond  what  they  intended 
to  risk,  or  is  less  or  more  than  might  be  reasonably  calculated 
on  as  within  the  range  of  ordinary  contingency.* 

1.  Barth  v,  Deuel,  ii  Colo.  494,  in  Miitako  of  Both  Partlef  as  to  Value.— 
which  case  the  court  rt/^</  2  Pom.  £q.  A  court  of  equity  will  not  i ate rf ere  to 
Jur.,  §  856.  relieve  against  a  contract    made    in 

2.  McCoy  V.  Bayley,  8  Oregon  196.  good  faith  where  both  the  parties  are 
8.  Farley    v.    Biyant,   32    Me.    474;  mistaken  as  to  the  value  of  the  prop- 
Showman  V.   Miller,  6  Md.  485;    Mc-  erty  embraced  in  the  contract.     Hunter 
Elderry  v,  Shipley,  2  Md.  25;  Kennedy  v,  Goudy,  i  Ohio  449. 

V.  Umbaugh,  Wright  (Ohio)  327,  in  4.  Gwyer  v.  Spaulding,  33  Neb.  573, 
which  last  case  it  was  held  that  a  court  in  which  case  the  court  said:  '*  That 
of  equity  will  not  so  reform  a  contract  a  court  of  equity  will  reform  the  de- 
as  to  defeat  its  object  and  make  a  new  scription  contained  in  a  deed  of  con- 
contract,  veyance,  where    it  is    established  by 

lUitako  as  to  Eftate  Convoyod. —  In  clear  and  satisfactory  evidence  that  the 

Clayton  v,   Freet,   10  Ohio  St.   545,  a  instrument  fails  to  express  the  inten- 

deed  which  conveyed  an  estate  in  fee  tion  of  the  parties,  cannot  longer  be 

simple  was  so  reformed  as  to  convey  a  quesiioned.     The  doctrine  is  as  (irmly 

life  estate  to  a  grantee  with  remainder  settled  as  anything  in  the  law,  and  the 

to  her  children.  citation  of  authorities  is  unnecessary.*' 

Ennmeration  of  Correetable  Kistako.  —  See  also  Stevens  v.  Holman,  T12  Cal. 

In  Neininger  r.  State,  50  Ohio  St.  394,  345,  53  Am.  St.   Rep.  216;  Haj^ford  ». 

Williams,    J.,    said    that    reformation  Kocher,  65  Cal.  389;  Lestrade  ?/.  Barth, 

may  be  made  by  correcting  mistakes  19  Cal.  660. 

and  *'  misdescriptions,  including  lands  Gilmore  v.  Morgan,  2  J.  J.  Marsh, 

omitted  by  mistake,  enlarging  or  re-  (Ky.)  65,   in  which  it  was  intended  to 

stricting  the  character  of  the  estate,  in-  convey  one  hundred  acres  of  land,  and 

serting  or  qualifying    covenants  and  through  a  mistake  of  the  surveyor  in 

conditions,  and  in  other  respects."    See  laying  it  off  the  complainant  conveyed 

also  Lestrade  v.  Barth,  19  Cal.  660,  in  one  hundred  and  eighteen  acres,  be- 

which  case  il  was  said:     '*  It  matters  lieving  that  he  was  conveying  only  one 

not  whether  the  error  be  in  the  inser-  hundred. 

tion  or  omission  of  a  material  scipu-  5.  Grundy  v.  Grundy,   12    B.   Mon. 

lation;    or,  as  alleged  in  the  present  (Ky.)  269.      But  the  courts  have  not 

case,  in  an  inaccurate  description  of  been  uniform  in  their  decisions  upon 

the  subject  matter  of  the  agreement."  this  question,  as  will  appear  from  a 
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(b)  Xntnality  of  Kiitake.  —  In  order  to  enable  a  court  to  reform  an 
instrument  evidenced  by  writing,  on  the  ground  of  a  mistake,  it 
must  affirmatively  appear  that  the  mistake  was  common  to  both 
parties  and  that  the  writing  as  executed  expresses  the  contract  as 
understood  by  neither.* 

A  Written  Instrument  Wm  Hot  Be  Beformed  unless  the  correction  asked 
for  will  make  the  contract  express  the  understanding  of  both 


learned  discussion  of  the  question  by 
Bennett,  J.,  in  Noel  v.  Gill.  84  Ky.  241, 
in  which  case  the  court,  adopiing  the 
view  that  has  been  taken  by  a  large 
majority  of  the  states,  held  that  con- 


Vermoni.  —  Brown  v,  Lamphear,  55 
Vt.  25a. 

England.  —  Mortimer  v.  Sbortall,  a 
Dr.  &  War.  372;  Fowler  v.  Fowler,4 
De  G.  &  J.  265;  Eaton  v.  Bennett,  34 


tracts  required  by  the  statute  of  frauds     Beav.   196;  Townshend  v,  Siangroom, 
10  be  in  writing  may  be  reformed  by     6  Ves.  Jr.  334. 


courts  of  equity  so  as  to  enlarge  or  re- 
strict the  terms  of  the  subject  matter 
of  the  contract,  wherever  it  is  clearly 
shown  that  the  written  contract,  by 
fraud  or  mistake,  does  not  embrace  the 
terms  of  the  subject  matter  of  the  con- 
tract as  it  was  intended  and  understood 
by  the  parties  to  it.  See  further  for  an 
exhaustive  citation  of  the  case  upon 
this  subject,  Am.  and  Eng.  Encyc.  of 
Law,  title  Mistake. 


Ireland.  —  Fallon  v.  Robbins,  16  Ir. 
Ch.  422,  which  case  was  cited  in  Dulany 
V.  Rogers,  50  Md.  524. 

Hominal  Party  to  Contraet  —  Wheo 
the  actual  grantor  in  a  deed  is  merely 
a  nominal  party  who  has  parted  with 
his  interest,  but  through  third  persons, 
and  the  contract  is  in  fact  between 
them,  and  the  mistake  is  mutual  be- 
tween the  parties  at  interest,  equity 
will  correct  a  mistake  mutual  as  to  the 


Bait  for  Sestitutioii  of  PnrohaM  Xoney.    several  parties,  though  the  grantor  has 


—  Where  a  deed  conveying  land  de- 
scribes the  land  as  containing  a  named 
number  of  acres,  and  there  is  no  war- 
ranty of  quantity,  if  it  appears  that 
there  was  a  material  mistake  as  to  the 
number  of  acres,  the  purchaser  may 
maintain  a  bill  in  equity  for  a  restitu- 
tion of  a  proportionate  part  of  the  pur- 
chase    money    which    he    has    paid. 


made  no  mistake  but  merely  done  as  he 
was  directed.     Murray  v.  Sells,  53  Ga. 

257. 

Xatnal  Kistako  Defined.  — In  Mac- 
Veagh  V.  Burns,  2  S.  Dak.  83,  Bennett, 
J.,  said:  "A  mutual  mistake  which 
will  afford  a  ground  for  relief  by  a  re- 
forming of  a  written  instrument  means 
a  mistake  reciprocal  and  common  to 


Crane  v.  Prather,  4  J.  J.  Marsh.  (Ky.)    both  parties,   when  each  alike  labors 


75. 
1.  Connecticut  —  Essex    v.    Day,   52 

Conn.  483. 

Georgia.  —  Werner  v.  Rawson,  89 
Ga.  619:  Carbine  v.  McCoy,  85  Ga. 
185;  Bell  V,  Americus,  etc.,  R.  Co.,  76 
Ga.  754. 

filings,  —  Douglas  v.  Grant,  12  111. 
App.  273. 

Indiana.  —  Citizens'  Bank  v.  Judy, 
146  Ind.  322;  Roscell  v.  Roszell,  109 
Ind.  355. 

Maryland.  —  Dulany  v.  Rogers,  50 
Md.  524. 

Montana,  —  Fitschen  v.  Thomas,  9 
Mont.  52. 

New  York.  —  Lyman  v.  United  Ins. 
Co.,  17  Johns.  (N.  Y.)  376. 

Oregon.  —  Mitchell  v.  Holman,  30 
Oregon  280;  Meier  v.  Kelly,  20  Oregon 
86;  Stephens  v.  Murton,  6  Oregon  193.    g  3399).  it  is  not  necessary  that  the  mis- 

Rhode   Island.  —  Diman     v.     Provi-    take  shall  have  been  mutual.     Capelll 


under  a  misconception  in  respect  to 
the  facts." 

Whether  lUstake  of  Law  or  of  fuX.  — 
Whether  the  mistake  is  in  a  matter  of 
law  or  in  a  matter  of  fact  it  is  neces- 
sary that  it  should  be  a  mistake  in 
which  each  and  all  of  the  parties  to  the 
contract  participated.  Newell  v.  Stiles, 
21  Ga.  118,  in  which  case  the  court 
a'/ifti' Adams  Eq.  171. 

Seetrainiiig  Deed  in  Part.  —  In  Hileman 
V.  Wright,  9  Ind.  127.  the  mistake  was 
not  mutual,  and  it  was  contended  that 
the  contract  could  not  be  reformed  but 
only  rescinded,  and  the  court  held  that 
equity  had  jurisdiction  to  reform  or  to 
restrain  so  much  of  the  deed  as  went 
beyond  the  intention  of  the  parties. 
Cited  in  Clark  %k  Roots,  50  Ark.  179. 

Under  the  California  Statute  (Civ.  Code, 


dence,  etc.,  R.  Co.,  5  R.  I.  134* 


V.  Dondero,  123  Cal.  324. 
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parties  thereto  at  the  time  it  was  executed,  because  where  the 
plaintiff  only  was  mistaken  and  there  was  no  fraud  or  other 
inequitable  conduct  on  the  part  of  the  defendant,  reformation 
would  result  only  in  the  inequitable  consequence  of  shifting  from 
the  plaintiff  to  the  defendant  the  burden  of  abiding  by  a  contract 
which  he  never  made.* 

Miftftke  Aooompanied  by  Fraud.  —  If  one  of  the  parties  to  a  contract 
is  mistaken  as  to  a  matter,  and  the  other  knows  that  he  is  and 
does  not  apprise  him  of  it,  the  mistake,  although  it  is  a  mistake  of 
one  of  the  parties  only,  is  a  subject  of  correction,  because  the  case 
is  one  which  shows  a  mistake  in  one  party  and  fraud  in  the  other.* 

(o)  Mistake  of  Law.  —  As  a  General  Bole,  for  mere  ignorance  of  law 
on  the  part  of  the  plaintiff,  where  the  facts  were  all  known,  and 
there  was  no  misplaced  confidence,  and  no  artifice  or  deception  or 
fraudulent  practice  used  by  the  other  party  to  induce  the  mistake 
of  law,  or  to  prevent  its  correction,  equity  will  not  intervene.* 

1.  Diman  v.  Providence,  etc.,  R.  Co.,  ican  Ins.  Co.  v.  Davis,  131  Mass.  317; 
5  R.  I.  134,  in  which  case  Ames,  C.  J.,  Kilmer  v.  Smith,  77  N.  Y.  226;  Meis- 
said:    **  A  court  of  equity  has  no  power  winkel  v.  St.  Paul  F.  &  M.  Ins.  Co.,  75 
to  alter  or  reform  an  agreement  made  Wis.  147;  Harter  v.  Christoph,  32  Wis. 
between  parties,  since  this  would  be  in  245;  Ledyard  v.  Hartford  F.  Ins,  Co., 
truth  a  power  to  contract  for  them,  but  24  Wis.  496;  Andrews  v.  Essex  F.  &  M. 
merely  to  correct  the  writing  executed  Ins.  Co.,  3  Mason  (U.  S.)  6. 
as  evidence  of  the  agreement  so  as  to  Xutual Error  and  SnrpriBe.  —  InHarrell 
make  it  express  what  the  parties  actu-  v,  De  Normandie,  26  Tex.  120,  upon 
ally  agreed  to.     It  follows  that  the  mis-  a  sale   and    transfer    of   government 
take  which  it  may  correct  in  such  a  securities,  the  parties  contracted  on  the 
writing  must  be,  as  it  is  usually  ex-  basis  of  a  certain  percentage  to  be  dis- 
pressed,  the  mistake  of  both  parties  to  counted  from  the  estimated  value  of  the 
it;    that    is,   such   a   mistake    in    the  securities.      But    in   estimating  their 
draughting  of  the  writing  as  makes  it  value,  the  seller  by  mistake  omitted  to 
convey    the    intent    or     meaning    of  include  interest   that  had  already  ac- 
neither  party  to  the  contract.     If  the  crued,  and  the  buyer  took  the  seller's 
court  were   to  reform  the  writing  to  estimate.     This  was  held  to  be  such  a 
make  it  accord  with  the  intent  of  one  case   of  mutual   error  and  surprise  as 
party    only    to   the    agreement,    who  was  relievable  in  equity.     Cited  with 
averred  and  proved  that  he  signed  it  approval     in     Griffith    v.    Sebastian 
as  it   was   written   by   mistake   when  County,  49  Ark.  24. 
it  exactly  expressed  the  agreement  as  2.  Wyche  v,  Greene,  26  Ga.  415. 
understood    by    the  other    party,    the  3.  MistcUce  of  Law  Not  Ground  for  Bo- 
writing  when  so  altered  would  be  just  lief  in  Equity. —  In  Lyon  v.  Richmond,  2 
as  far  from  expressing  the  agreement  Johns.  Ch.  (M.  Y.)  60.  Chancellor  Kent 
of  the  parties  as  it  was  before;    and  said:    "  Courts  do  not  undertake  to  re- 
the   court  would   have   been  engaged  lieve  parties  from  their  acts  and  deeds 
in   the  singular  office,  for  a  court  of  fairly   done   on   a  full   knowledge  of 
equity,  of  doing  right  to  one  party  at  facts,  though  under  a  mistake  of  the 
the  expense  of  a  precisely  equal  wrong  law.     Every  man  is  to  be  charged  at 
to  the  other.**     Quoted  with  approval  his  peril  with  a  knowledge  of  the  law. 
in  Werner  v.  Rawson,  89  Ga.  6iq.     See  There  is  no  other  principle  which  is 
also  Murray  v,  Se'ls,  53  Ga.  257;  An-  safe  and  practicable  in  the  common  in- 
drews   v.    Andrews,    81    Me.  337;  Na-  tercourse  of  mankind.*'     Quoted  with 
tional  Traders  Bank  v.  Ocean  Ins.  Co.,  approval  in  State  v,  Paup,  13  Ark.  129, 
62  Me.  519;  Young  v.  McGown,  62  Me.  56  Am.  Dec.  306. 
56;    Adams   v.   Stevens,   49  Me.  362;  In  Wheaton  v.  Wheaton,  9  Conn.  96, 
Lumbert  v.  Hill.  41  Me.  475;  Butman  it  was  declared  that  the  only  English 
V.  Hussey,  30  Me.  263;  German  Amer-  authority  in  support  of  the  proposition 
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EzMptions  to  Bale.  —  However,  although  mistakes  in  matters  of 
law  are  not  in  general  admitted  as  a  ground  of  relief  in  equity, 
this  rule  is  not  of  universal  or  unqualified  application  and  there 
are  various  exceptions  to  the  rule.* 

Where  Fraadalent  Advactage  Is  Taken  of  Party's  Ignoranee.  —  One  of  the 
well-established  exceptions  to  the  rule  is  where  one  party  is 
ignorant  of  a  matter  of  law,  and  another  takes  advantage  of  such 
circumstance  to  make  the  contract,  although  perhaps,  in  such 
cases,  equity  grants  relief  more  properly  on  account  of  fraud  in 
the  one  party  than  of  ignorance  of  law  in  the  other.' 

Xntiiality  of  Mistake  of  Law.  —  Another  familiar  exception  to  the 
general  rule  is  where  a  mistake  of  law  is  mutual.  Where  both 
parties  to  a  contract  labor  under  the  same  mistake  of  the  law,  so 
that  the  written  instrument  does  not  express  the  meaning  of  the 
parties,  the  court  of  equity  will  upon  a  proper  bill  open  it.' 

that  parol  proof  is  admissible  to  show  courts  of  chancery  to  relieve  against 

a  mistake  in  law  is  Lansdown  v.  Lans-  mistakes  of  law  is  a  doctrine   rather 

down,  Mosely  364,  and  that  that  case  grounded  upon  exceptions  than  upon 

has  been  often  questioned  and  overruled  established   rules."      Quoted  with  ap- 

by  a  whole  train  of  decisions.  proval  in  State  v.  Paup,  13  Ark.  129, 

See  also  in  support  of  the  doctrine  56  Am.  Dec.  306.    See  also  Haussman 

that  equity   will    not   relieve   against  v.  Burnham,  59  Conn.   117,  in  which 

mistakes  of  law,  and  for  a  full  treat-  case  the  court  cited  Stedwell   v.   An- 

ment  of  the.exceptions  to  the  rule.  Am.  derson,  31  Conn.  144,  and  Patterson  v, 

and  Eng.  Encyc.  of  Law,  titles  i^»j/ai^^,  Bloomer,  35  Conn.  64.     In  the  latter 

KXi^  Reformation  and  Cancellation  of  Con-  case  the  parties  were  mistaken  as  to 

trctcts;  and  see  the  following  cases:  the  legal  effect  of  a  chattel  mortgage. 

Alabama,  —  Ohlander  v.    Dexter,  97  See  further  Baker  v.  Massey,  50  Iowa 

Ala.  476;  Kelly  r.  Turner,  74  Ala.  518;  399. 

Hemphill  z'.  Moody,  64  Ala.  473;  Clark  2.  Champlin  v,  Laytin,  i  Edw.  (N. 

V.   Hart,    57   Ala.   390;    Hardigree   v.  Y.)  467,  which  case  was  cited  with  ap- 

Mitchum,  51  Ala.  151.  proval  in  State  v,  Paup,  13  Ark.  139, 

California,  —  Smith  v,  McDougal,  2  56  Am.  Dec.  306. 

Gal.  586.  Histake  of  Law  Oooasioned  by  Fraud. 

Connecticut.  —  Haussman     v.    Burn-  —  The  rule  is  firmly  established,  that 

ham,  59  Conn.  117.  where  the  mistake  of  law  is  occasioned 

Florida,  —  Jackson    v,    Magbee,    21  by  fraud,    imposition,   misrepresenta- 

Fla.   622.  tion,   a  party  suffering  thereby  may 

Georgia,  —  Allen    v.    Elder,   76  Ga.  have  relief  in  equity.     Per  Cassoday, 

674;    Fergerson  v,   Fergerson,   i   Ga.  J[.,  in  Kyle  v.  Fehley,  81  Wis.  67.     Cit- 

Dec.  (pt.  i.)  135.  'ing   Lansdown  v.  Lansdown,    Mosely 

Indiana, — Comstock    v.   Coon,    135  364;    Hardigree  v.   Mitchum,  51  Ala. 

Ind.  640.  151;  Goodenow  v.  Ewer,  16  Cal.  470; 

Iowa,  —  Baker  v,  Massey,  50  Iowa  Anderson  v.  Tydings,  8  Md.  427,  63 

399.  Am.   Dec.   708;    Spurr  v.   Home  Ins. 

Maine,  —  Stover «^.  Poole,  67  Me.  217.  Co.,  40  Minn.  425;  Ladd  v.  Rice,  57  N. 

New   York.  —  Lyon  v.  Richmond,  2  H.  374;   Whelen's  Appeal,  70  Pa.  St. 

Johns.  Ch.  (N.  Y.)  51.  410;  Brown  v.  Rice,  26Gratt.  (Va.)467; 

United    States. —  \3,     S.     Bank     v.  Hagenah  v.  Geffert,  73  Wis.  641;  Green 

Daniel,  12  Pet    (U.  S.)  32;    Hunt  v.  Bay,  etc..  Canal  Co  v.  Hewitt,  62  Wis. 

Rousmaniere,  i  Pet.  (U.  S.)  i.  331;  Silbar  v.  Ryder,  63  Wis.  108.  and 

England,  —  Pullen  v.  Ready,  2  Atk.  Griswold  v.  Hazard,  141  U.  S.  260. 

587;  Irnham  v.  Child,  i  Bro.  C.  C.  92;  8.  Lee  v.  Percival,  85  Iowa  639,  in 

Underbill  v.  Horwood,  10  Ves.  Jr.  228.  which  case  the  court  said:    "  The  law 

1.  U.  S.  Bank  v,  Daniel,  12  Pet.  (U.  as  thus  announced  finds  ample  support 

S.)  55,  in  which  case  the  court  said:  in  the  authorities:     15  Am.  and  Eng. 

**  The     remedial    power    claimed    by  Encyc.  of  Law  (ist  cd.),  p.  642,  note  3; 
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Miftake  m  to  Legal  Sffoet  er  Import  of  Initnuiioiit  —  Upon  the  question 
whether  a  court  of  equity  will  interpose  to  reform  a  written 
instrument  when  the  parties  understood  its  tenor  but  were  mis- 
taken as  to  its  legal  effect  or  import  there  is  much  conflict  of 
authority;  *  but  it  would  seem  that  according  to  the  weight  of 
authority  mistakes  as  to  the  legal  effect  of  an  instrument  are 
relievable  in  equity,  • 

p.  643,  notes  I,  a;  p.  644,  notes  a,  3."  34;  Hunt  v,  Rousmanier,  8  Wheat.  (U. 

See  also  Woodbury  Sav.    Bank,  etc.,  S.)  174,  i   Pet.  (U.  S.)  i,  and  Jones  v, 

Assoc.  V.  Charter  Oak  F.  &  M.  Ins.  Clifford,  3  Ch.  D.  779. 

Co.,  31  Conn.  517;  Scedwell  v.  Ander-  In  Arkansas  it  has  been   held  that 

son,  21  Conn.  139;  Parish  v.  Camplin,  where  the  mistake  is  not  in  the  instru- 

139  Ind.  i;  Stover  V.  Poole,  67  Me.  217;  ment  itself,  but  in  the  legal  construe- 

Canedy  v.  Marcy,  13  Gray  (Mass.)  373;  tion  of  it,  the  mistake  is  one  of  law  such 

Eastman    v.    Provident    Mut.    Relief  as  will  not  be  rectified  in  a  court  of 

Assoc,  65  N.  H.  176,  23  Am.  St.  Rep.  equity.     Hicks  r.  Coody,  49  Ark.  425, 

29,   and   Kennard   v,    George,    44.  N.  in  which  case  the  court  y^^/Zi^w/^  Rector 

H.  440.  V.  Collins,  46  Ark.  167. 

1.  Per  Boise,  J.,  in  Stephens  v,  Mur-  In  Georgia  it  has  been  held  that 
ton,  6  Oregon  193.  where  there  is  an  honest  mistake  of 

2.  Clayton  p.  Bussey,  30  Ga.  946;  Staf-  the  law  as  10  the  effect  of  an  instru- 
ford  V.  Fetters,  55  Iowa  484.  But  see  ment,  on  the  part  of  both  contracting 
Freed  v.  Brown,  41  Ark.  495.  For  a  parties,  especially  where  it  operates  as 
full  citation  of  cases  on  this  question,  a  gross  injustice  to  one  and  gives 
see  Am.  and  Eng.  Encyc.  of  Law,  titles  an  unconscientious  advantage  to  the 
Mistake^  and  Reformation  and  Cancella-  other,  such  mistake  may  be  relieved  in 
Hon  of  Contracts,  equity.     Allen  v.  Elder,  76  Ga.  674,  in 

Kistake  as  to  Description  of  Land.  —  In  which  case  the  parlies  attempted  to  ex- 
Bush  V,  Hicks,  60  N.  Y.  301,  it  was  ecute  a  valid  and  legal  mortgage,  but 
said:  "  It  is  claimed  that  as  the  plaintiff  in  consequence  of  a  mutual  mistake  of 
knew  the  terms  of  the  description  in-  the  law  no  scroll  was  attached  to  the 
serted  in  his  deed,  and  as  the  language  signature  of  the  mortgagor,  and  it  was 
employed  was  that  intended  to  be  used,  held  that  equity  had  jurisdiction  to  re- 
there  was  no  mistake  The  answer  is  form  the  instrument 
that  the  mistake  consisted  in  suppos-  Dirtinction  Not  of  Xnoh  Importanoe.  — 
ing  the  description  applied  to  the  land  The  distinction  between  the  mistakes 
intended  to  be  conveyed,  whereas  it  of  law  and  mistakes  of  fact  is  certainly 
embraced  much  more,  and  a  mutual  recognized  in  the  text  books  and  de- 
mistake  of  this  character  is  a  ground  cisions.  and  to  a  certain  extent  is  a 
for  reforming  a  deed  in  equity."  valid  distinction;  but  it  is  not  prac- 
Quoted  with  approval  in  Clark  v.  tically  so  important  as  it  is  often  repre- 
Roots,  50  Ark.  179.  See  also  Stedwell  sented  to  be.  Park  v.  Blodgett  etc., 
V,  Anderson,  21  Conn.  139,  in  which  .Co.,  64  Conn.  28,  in  which  case  the 
case  the  court  said:  **  When  property  court  said:  "Under  certain  circum- 
has  been  conveyed,  through  mistake,  stances  it  will,  and  under  others  It  will 
by  deed,  which  the  parties  never  in-  not,  reform  an  instrument  founded 
tended  should  be  conveyed,  which  the  upon  a  mistake  of  law.  It  is  no  longer 
grantor  was  under  no  legal  or  moral  true,  if  it  ever  was,  that  a  mistake  of 
obligation  to  convey,  and  which  the  law  is  no  ground  for  relief  in  any  case, 
grantee,  in  good  conscience,  has  no  as  will  be  seen  by  the  cases  hereinafter 
right  to  retain,  a  court  of  chancery  will  cited."  Citing  Cooper  «^.  Phibbs,  L.  R. 
interfere  and  correct  that  mistake,  2  H.  L.  170:  Northrop  v.  Graves.  19 
whether  it  arose  from  a  misapprehen-  Conn.  548;  Chamberlain  t'.  Thompson, 
sion  of  the  facts  or  of  the  legal  opera-  10  Conn.  243;  Stedwell  v.  Anderson,  21 
tion  of  the  deed."  See  further  Stafford  Conn.  144;  Woodbury  Sav.  Bank,  etc., 
V.  Fetters,  55  Iowa  484;  Nowlin  v.  Assoc,  v.  Charter  Oak  F.  &  M.  Ins. 
Pyne,  47  Iowa  293;  Reynolds  v,  Mee-  Co.,  31  Conn.  518;  Palmer  v,  Hartford 
lick,  17 Iowa  585;  Wilcox  V.  Lucas,  121  F.  Ins.  Co.,  54  Conn.  488;  Haussman 
Mass.  21;  Glass  v,  Hulbert,  102  Mass.  v.  Burnham,  59  Conn.  117;  Andrews  v, 

784  Volume  XVIII. 


ZqtttitaMe  Jnrlidlotion.  OF  CONTRACTS.  Beformation. 

(3)  Kinds  of  Contracts  Reformable.  —  The  power  of  a  court  of 
equity  to  reform  a  contract  is  not  confined  to  any  description  of 
contracts;  it  extends  to  executed  as  well  as  to  executory  con- 
tracts, however  solemn  they  may  be  in  their  character.  When 
the  mistake  is  admitted  there  is  an  equity  dehors  the  deed  or 
instrument,  and  the  power  to  relieve  is  said  to  be  as  clear  as  when 
the  mistake  is  shown  by  proof,  either  parol  or  written.* 

Void  Contraeti.  —  The  original  contract  must  be  a  valid  one  or 
no  reformation  of  the  instrument  will  be  decreed,  however  clearly 
the  mistake  is  established.'     It  sometimes  happens  that  where 

Andrews,    81    Me.    337 ;    Canedy    v.  gage,  as  to  a  matter  of  fact,  the  instrn- 

Marcy,   13   Gray  (Mass.)  373;   Goode  ment  does  not  express  their  agreement, 

V.    Riley,   153    Mass.  585;    Benson    v,  a  court  of  equity  will  reform  the  instru- 

Markoe,  37  Minn.  30;  Griffith  f.  Town-  ment  by    correcting    such    mistake." 

ley,  69  Mo.  13;  Kennard  v,  George,  44  CV/tme^  Walls  v.  State,  140  Ind.  16;  Par- 

N.  H.  440;  Eastman  tr.  Provident  Mut.  ish   v,   Camplin,    139   Ind.   i;    Sparta 

Relief  Assoc,  65  N.  H.  176;  Trusdell  School  Tp.  v,  Mendell,   138  Ind.  188: 

V.  Lehman,  47  N.  J.  Eq.  218;  Bush  v.  Hamilton  County  v.  Owens,  138  Ind. 

Hicks,  60  N.  Y.  29S;  Clayton  v,  Fieet,  183;    Dutch  v,  Boyd,  8i  Ind.  146,  and 

10  Ohio  St.   54^:  Gump's  Appeal,  65  Easter  v.  Severin,  78  Ind.  540. 

Pa.  St.  476;  May  v.  Adams,  58  Vt.  74;  Miitakeln  Anotioneer's  XeBunrandua. 

Snell  V.  Atlantic  F.  &  M.  Ins.  Co.,  98  — Equity  has  jurisdiction  to  correct  a 

U.  S.  85,  and  Griswold  v.  Hazard,  141  mistake    in    an    auctioneer's    memo- 

U.  S.  260.  randum    of    szle    of  land.     Pugh  v. 

In  Park  v.  Blodgett,  etc.,  Co.,  64  Chesseldine,  11  Ohio  109. 
Conn.  28,  it  was  declared  that  Wheaton  Ominion  of  Fart  of  Contract. —  When 
V,  Wheaton,  9  Conn.  96,  was  correctly  a  written  agreement  fails  to  express  the 
decided  not  on  the  ground  that  the  mis-  contract  as  expressed  between  the  par- 
take was  one  of  law,  but  on  the  ground  ties,  by  an  unintentional  omission  of 
that  the  mistake  of  law  was  not  part  of  it,  or  by  expressing  something 
mutual,  and  was  therefore  one  which  different  from  their  true  intent,  equity 
under  the  circumstances  a  court  of  will  reform  the  contract,  whether  it  be 
equity  would  not  correct.  executed  or  executory.     Allen  v,  Mc- 

1.  Per  Sharkey,  C.  J.,  in  Simmons  v.  Gaughey,  31  Ark.  252,  in  which  case 

North,  3  Smed.  &  M.  (Miss.)  71,  which  the  court  cited  Steward  v.  Pettigrew, 

case  was  cited  with  approval  in  Allen  28  Ark.  376. 

V.  McGaughey,  31  Ark.  252.  See  also  2.  Petesch  v,  Hambach,  48  Wis.  443, 
Leitensdorfer  v.  Delphy,  15  Mo.  160,  in  which  case  the  court  cited  Henkle  v, 
55  Am.  Dec.  140,  wherein  it  was  held  Royal  Exch.  Assur.  Co.,  i  Ves.  317, 
that  when  the  reformation  of  a  mistake  where  Lord  Hardwicke  declared  that  if 
is  sought  it  is  not  material  whether  the  the  contract  relates  to  an  illicit  sub- 
instrument  is  an  executory  or  executed  ject,  the  relief  will  not  be  granted, 
contract.  See  further,  to  the  effect  that  equity 

Beformation    of    Ininranoo   PoUoy.  —  will  not  reform  a  void  deed,  Elwood  v. 

"  Equity   will   interpose   not  only    in  Stewart,  5  Wash.  736,  in  which  case, 

cases  of  fraud,   but  also  of  mistake,  however,  the  deed  was  not  void, 

where  a  policy  Is  drawn  up  in  a  form  In  Petesch  v.  Hambach,  48  Wis.  443, 

different  from  the  application,  or  any-  it  was  said:     "  The  cases  which  uphold 

thing  is  omitted  which  it  is  the  duty  of  the  reformation  of  written  instruments 

the  company  to  insert  or  indorse  on  the  in  proper  cases,  without  regard  to  the 

instrument."     National  F.  Ins.  Co.  v.  statute  of  frauds,   are   in   entire  har- 

Crane.    16  Md.   260,   citing  CoUett   v.  mony  with  the  rule  above  stated  that 

Morrison.  12  Eng.  L.  &  Eq.  171.  there  must  be  a  valid  binding  contract 

Beformation    of  Xortgage.  —  In  Citi-  to  reform  by,  or  reformation  will  not 

zens*  Nat.  Bank  v.  Judy,  146  Ind.. 322.  be  de'^reed.** 

it  was  said:    "It  is  settled  law  that  Contraet  in  Violation  of  Statute.  ~  In 

when  it  appears  that  by  the  mutual  Dickinson  v.  Glenney,  27  Conn.  104,  it 

mistake  of  all  the  parties  to  a  mort-  was  said:    '*  Equity    will    not  contra- 
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equity  is  thus  compelled  to  yield  to  the  absolute  requirements  of 
law,  restraining  its  efficacy  in  reforming  agreements,  some  other 
agreement  behind  the  defective  contract  may  subsist,  of  which 
equity  can  lay  hold,  and  thus  indirectly,  though  in  strict  con- 
formity with  established  principles,  afford  a  remedy  for  the 
deficiency.  A  defective  deed  is  sometimes  treated  practically  as 
an  executory  contract  for  the  sale  of  land  and  its  execution  is 

decreed.* 

Contraet  Void  for  Vnoerteinty.  —  Where  a  written  instrument  is  so 
vague  and  uncertain  that  its  specific  execution  could  not  be 
decreed,  equity  will  not  reform  it  by  importing  into  the  agree- 
ment terms  which  were  omitted.* 

Voluntary  ContraeU.  —  It  is  a  well-settled  rule  that  equity  will  not 
interfere  against  a  grantor  in  favor  of  a  volunteer  to  correct  a 
mistake  or  reform  a  defective  conveyance,  the  rule  being  based 
upon  the  reasonable  proposition  that  the  volunteer  has  no  claim 
on  the  grantor.' 

vene  the  positive  enactments  or  re-  said:  *'  It  would  hardly  seem  to  need 
quire ments  of  law  and  defeat  its  pol-  authority  to  determine  that  if  the  de- 
icy,  by  supplying,  under  the  guise  of  fective  deed  of  a  married  woman  can- 
amending  defective  instruments,  those  not  as  such  be  corrected,  no  executory 
deficient  elements  of  form  without  agreement  of  hers  evidenced  by  the 
which  the  agreement  is  absolutely  deed  can  be  enforced  against  her." 
void,  even  as  between  ihe  parties  to  it;  8.  Osborn  v.  Phelps,  19  Conn.  63,  in 
that  it  will  nol  fabricate  for  contracting  which  case  ihe  court  distinguished  Qi^- 
parties  those  essential  ingredients  of  a  lespie  v.  Moon,  2  Johns.  Ch.  (N.  Y.) 
contract,  without  which  in  the  eye  of  585,  and  cited  Elder  v.  Elder,  10  Me. 
the  law  there  subsists  no  valid  contract  80,  wherein  it  was  said  that  '*  it  is  one 
whatever.  In  such  cases  the  intent  of  thing  to  limit  the  effect  of  an  instru- 
parties  to  conform  to  the  enactments  ment,  and  another  to  extend  it  beyond 
or  rules  of  law  will  not  avail  them,  what  its  terms  import."  See  also  in 
and,  having  fallen  short  of  its  require-  support  of  the  text  Freed  v.  Brown, 
ments,  they  have  consummated  no  41  Ark.  495;  Glass  v,  Hulbert,  T02 
agreement  at  all."     Citing  Hibbert  v,  Mass.  31. 

Rolleston,  3  Bro.  C.  C.  571,  in  which  8.  Dickinson  v.  Glenney,  27  Conn, 

case  the  court  refused  to  validate,  on  104,  in  which  case  it  was  said:  "  It  is 

the  score  of  making  an  instrument  con-  a  familiar  doctrine  that  chancery  will 

form   to  the   intent  of  the  parties,  a  nol   enforce  voluntary   contracts  inter 

mortgage  of  a  ship,  which  did  not  con-  vivos;  and  that,  at  all  events,  where  a 

tain  a  recital  of  its  registry.  gift  is  imperfect  from  one  living  per- 

In  Parish  v,  Camplin,  139  Ind.  i,  the  son  to  another,  equity  will  leave  the 

court  said:     *' If  the  instrument  [of  a  donee   where    it   finds    him.     Soch    a 

wife]  is  absolutely  void,  it  is  as  if  it  party  having  acquired   his   imperfect 

never  had  been  written,  or  signed.     In  title  without  (he  payment  of  any  actual 

that  case,  to  reform  it  would  be  to  make  consideration,  or  under  such   circum- 

a  deed  for  her,  by  a  court  of  equity,  stances  as  raise  no  equitable  obligation 

that  she  never  made,  and  no  part  of  against  the  giver,   has  in  reality  no 

which  5h2  ever  made."  equity." 

1.  /Vr  Siorrs,  C.  J.,  obiter  in  Dick-  In  Adair  v.  McDonald,  42  Ga.  506, 

inson  v.  Glenney,  27  Conn.  104.     In  the  court  said :  "  If  there  is  a  mistake 

this  case  reformation  of  a  void  deed  by  or  a  defect,  it  is  a  mere  failure  in  a 

a  married  woman  was  sought  and  de-  bounty,  which,  as  the  grantor  was  not 

nied,  and  the  court  held  that  the  plain-  bound  to  make,  he  is  not  bound  to  per- 

tii!  was  entitled  to  no  relief  whatever,  feet.     So  in  a  contest  between  a  prior 

because  the  agreement  lying  back  of  and    subsequent    voluntary    grantee, 

the  deed  was  only  a  void  contract,  and  As  the  grantor  was  free  to  do  as  he 
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Controversy  to  Whidi  Grantor  Is  Hot  a  Party.  —  Although  a  volunteer 

is  not  a  proper  party  complainant  in  a  suit  against  a  grantor  for 
the  reformation  of  a  defective  conveyance,  the  rule  is  otherwise 
where  both  complainant  and  defendant  claim  under  the  same 
deed  and  the  grantor's  interests  are  not  at  stake,  and  the  claim 
of  the  plaintiff  is  that  the  grantor  did  not  in  fact  make  the  instru- 
ment set  up  by  the  defendant.* 

Histake  in  wm.  —  A  rule  somewhat  analogous  to  the  one  that  a 
voluntary  contract  will  not  be  reformed  is  that  a  court  of  equity 
will  not  correct  a  mistake  in  a  will.* 

Deolaring  l^eed  Absolute  to  Be  Xortgage.  —  A  favorite  exercise  of  the 
jurisdiction  of  equity  to  rectify  mistakes  is  where  the  parties  to  a 
deed  intended  to  execute  a  mortgage,  but  through  mistake  the 
deed  imports  on  its  face  to  be  a  mortgage.' 

Seotifloation  of  Insurance  Poliey.  —  The  jurisdiction  of  equity  to 
reform  a  policy  of  insurance   which  through  mistake  does  not 

pleased,   and  was  not  compellible  to  2  Vern.  98;  Purse  v,  Snaplin,  i   Atk. 

perform  his  deed,  he  was  equally  at  415;    Nicholls  v,  Osborn,  2  P.  Wms. 

liberty  to  make  a  second  deed."     See  421;    Ulrich  v,  Litchfield,  2  Atk.  373; 

also  to  the  same  effect'     Wait  z/.  Smith,  Murray   v.  Jones,   2   Yes.   &   B.  318; 

92  111.  385;  Comstock  r.  Coon,  135  Ind.  Cope  v.  Parry,  i   Madd.   81;  Avery  r. 

640;  German  Mut.  Ins.  Co.  v.  Grim,  32  Chappel,  6  Conn.  270;  Goode  v.  Goode, 

Ind.  249;    Randall  v,  Ghent,    19  Ind.  22  Mo.   518:  Mann  v,  Mann,  i  Johns. 

271;  Froman  v,   Froman,  13  Ind.  317;  Ch.     (N.     Y.)     231      Rothmahfer     v, 

Andrews  v.    Andrews,    12    Ind.    348;  Myers,  4  Desaus.  iS.  Car.)  215;  Petesch 

Conaway  v.  Gore,  24  Kan.  389;  Quirk  v.  Hambach,  48  Wis.  443. 

V.  Thomas,  6  Mich.  76;  Meeks  v.  Still-  8.  Alabama,  —  Peagler  v.  Stabler,  91 

well,  54  Ohio  St.  541;  Petesch  v.  Ham-  Ala.  308;  Mitchell  v,  Wellman,  80  Ala. 

bach,  48  Wis.  447;  Hanson  v.   Michel-  19;  Parish  v.  Gales,  29  Ala.  261. 

son,    19  Wis.  498;  Eaton   v.  Eaton,  15  Arkansas,  —  Freed  e/.  Brown  41  Ark. 

Wis.    259;    Smith   v.    Wood,    12   Wis.  495. 

382.  California,  —  Gum  pel  v.  Castagnetto, 

1.  Adair  V.  McDonald,  42  Ga.  506,  in  97  Cal.  15. 

which  case  the  court  said:  **  Neither  Delaware,  —  Pierson  v.  Pierson,  5 
the  authorities  nor  the  principles  on  Del.  Ch.  il,  wherein  the  court  said 
which  this  rule  is  founded  apply  to  that  *'  a  court  of  equity  will  regard 
cases  where  the  grantor  is  indifferent,  what  purports  to  be  an  absolute  con- 
has  done'  nothing  inconsistent  with  the  veyance  as  a  mortgage,  in  order  to  pre- 
deed  proposed  to  be  reformed,  and  the  vent  the  commission  of  frauds,  if  the 
contest  is,  in  fact,  not  between  claim-  proofs  taken  according  to  the  princi- 
ants  under  different  deed?,  under  two  pies  of  evidence  justify  them  in  so  re- 
independent  acts  of  the  voluntary  garding  the  conveyance." 
grantor,  but  under  the  same  deed."  Florida,  —  Chaires  v,  Brady,  10  Fla. 

2.  Sherwood   ?/.    Sherwood;   45  Wis.  133. 

357,  in  which  case  it  was  said:     *' The  Maine. —  Knapp  v,  Bailey,  79  Me. 

r-ason  why  courts  of  equity  will   not  195;  Reed  v.  Reed,  75  Me.  264;  Siinch- 

interfere  in  such  cases  seems  to  be,  field  v.  Milliken,  71  Me.  567;  Lewis  t'. 

that  an  action  to  reform  a  writlen  in-  Small,  71  Me.  552;  Rowell  z/.  Jewett,  69 

strument  is  in  the  naiure  of  an  action  Me.    293;    Freeman's   Bank   v.   Vose, 

for  specific  performance,  and  the  mak-  23  Me.  98. 

ing   of  a   will  being  a  voluntary  act  Maryland,  —  Grove    v,     Renlch,    26 

there  is  no  consideration,  as  in  actions  Md.  367. 

to  reform  deeds  or  contracts,  to  support  Ohio.  —  Davcnpori   v.  Sovil,  6  Ohio 

the   action."      See   also   to   the   same  St.   4b9i    wherein   it   was  held   that  a 

effect:     Cheyney's   Case.    5   Coke    68;  mortgage  might  be  reformed  so  as  to 

West  V.  Errissev,  2  P.  Wms.  354;  Fry  include  land  not  described  in  it,  and 

V,  Porter,  i  Mod.  310;  Towers  v.  Moor,  then  enforced  against  the  same. 
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express  the  real  contract  of  the  parties  is  well  settled  and  has 
been  asserted  in  numerous  cases.  ^ 

Deedi  of  Married  Women.  —  Upon  the  question  whether  a  court  of 
equity  will  reform  a  mistake  in  a  deed  made  by  a  married  woman 
the  cases  are  in  conflict.  It  has  been  held  that  a  court  of  equity 
has  no  jurisdiction  to  reform  a  mistake  of  description  in  a  deed 
executed  by  a  married  woman  unless  such  jurisdiction  is  con- 
ferred by  statute.*  On  the  other  hand  it  has  been  held  by 
courts  of  great  respectability  that  mistakes  in  the  deed  of  a 
married  woman  may  be  reformed,  especially  where  she  has  duly 
executed  the  deed  in  the  manner  prescribed  by  the  statute,  and 
according  to  these  authorities  it  would  seem  that  it  is  immaterial 
that  the  land  embraced  in  such  deed  consists  of  a  homestead.' 

1.  Thomason  v.  Capital  Ins.  Co.,  92  Ark.  53,  wherein  it  was  declared  that 
Iowa  72;  Fitchner  v.  Fidelity  Mut.  r.  "  by  a  decided  weight  of  authority  it  is 
Assoc,  (Iowa  1896)  68  N.  W.  Rep.  710;  well  settled  that  a  court  of  chancery 
Esch  V.  Home  Ins.  Co.,  78  Iowa  334;  cannot  reform  the  deed  of  a  married 
Barnes  c?.  Hekla  F.  Ins.  Co.,  75  Iowa  woman  not  acting  as  ay«w^  W^-/**  Hol- 
II;  Longhurst  v.  Star  Ins.  Co.,  19  land  v.  Moon,  39  Ark.  124;  Martin  v. 
Iowa  364;  National  Traders  Bank  v.  Hargardine,  46  111.  332;  Purcell  v. 
Ocean  Ins.  Co.,  62  Me.  519;  Williams  Goshorn,  17  Ohio  105;  Carr  v,  Wil- 
V,  North  German  Ins.  Co.,  24  Fed.  Hams,  10  Ohio  310;  Petesch  v,  Ham- 
Rep.  625;  Fink  V,  Queen  Ins.  Co.,  24  bach,  48  Wis.  443. 
Fed.  Rep.  318;  Bailey  v,  American  8.  Wilherington  v.  Mason,  86  Ala. 
Cent.  Ins.  Co.,  13  Fed.  Rep.  250;  345,  11  Am.  St.  Rep.  41;  Hamar  v. 
Henkle  v.  Royal  Exch.  Assur.  Co.,  i  Medsker,  60  Ind.  413;  Murdoch  v. 
Vcs.  318.  Leonard,  15  Wash.  142. 

8.  Monuna  Nat.  Bank  v.  Schmidt,  6  View  that  Wifo's  Deed  Is  Rafbrmable.  — 

Mont.  609,  in   which  case   the    court  In  Stevens  v.  Holman,  112  Cal.  345,  53 

cited  Leonis  v.  Lazzarovich,  55  Cal.  52,  Am.  St.  Rep.  216,  which  was  an  action 

wherein  it  was  said:  "  In  the  case  now  to  reform  a  mortgage  which  covered 

in  hand  there  was  no  conveyance  what-  the  homestead  of  a  husband  and  wife 

ever  of  the  land  in  controversy.     The  and  did  not  include  all  ihe  land  which 

description  in  the  deed  does  not  em-  they  had  agreed  to  mortgage,  the  court 

brace  it,  and  it  is  sought  to  prove  a  said:    *'  The  provisions  of  the  statute 

parol  agreement  on  the  part  of  the  wife  invoked   merely  prescribe    the    things 

to  convey  this  particular  tract  of  land,  which  are  requisite  to  the  due  execu- 

A  feme  covert  can  only  be  bound  by  tion   of    a    written    instrument    by  a 

a   written    instrument,    executed    and  married   woman.      It  may  be  readily 

acknowledged   by  her  in  the  manner  conceded  that  she  is  not  bound  by  any 

prescribed  by  law,  and  il  is  not  compe-  instrument  not  executed  by  her  in  the 

tent  for  a  court  of  equity  to  supply  de-  manner    prescribed    by    the    statute, 

fects  in  description,  any  more  than  it  When,  however,  she  has  duly  executed 

can  reform  a  certificate  of  acknowledg-  a  contract,  there  is  no  reason  why  she 

meni."  does  not  bear  the  same  relation  to  it. 

In  Dickinson  v.  Glenney,  27  Conn,  and  to  rights  and  remedies  under  it,  as 
104.  the  court  said:  *'  We  have  no  any  other  contractor."  In  which  case 
doubt  that  the  rule  which,  by  creating  the  court  cited  Savings,  etc.,  Soc.  v. 
an  arbitrary  disability,  protects  mar-  Meeks,  66  Cal.  371;  Hayford  v, 
ried  women  from  the  alienation  of  Kocher,  65  Cal.  389;  Banbury  v.  Ar- 
their  real  estate  through  the  acts  or  nold,  91  Cal.  610,  and  Hamar  v.  Meds- 
coercion  of  their  husbands,  is  so  far  ker,  60  Ind.  413;  ^n^  distinguished  "^kx- 
founded  on  policy  as  to  disqualify  rett  v,  Tewksbury,  9  Cal.  14,  in  which 
courts  of  equity  to  validate  instruments  case  it  was  merely  held  that  the  con- 
made  in  contravention  of  the  rule.'*  sent  of  a  married  woman  to  execute  an 
Citing  Bolton  r.  Williams,  2  Ves.  Jr.  instrument  must  be  perfectly  free,  and 
156.    See  also  Bowden   v.   Bland,   53  that  **  it  is  not    in   the  power   of   a 
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/.  On  the  Ground  of  Fraud.—  Equity  has  jurisdiction,  it 
would  seem,  to  reform  a  written  contract  at  the  suit  of  a  party 
thereto,  where  its  failure  to  express  the  actual  agreement  of  the 
parties  is  due  to  the  fraud  or  imposition  of  the  other  party.* 

IV.  JXTBISDICTIOir  OP  Pabticulab  Cottbtb.  —  The  jurisdiction 
of  suits  for  the  rescission,  cancellation,  or  reformation  of  con- 
tracts resides  in  those  courts  which,  under  the  constitution,  are 
authorized  to  grant  equitable  relief,  such  as  the  circuit,  district, 
or  superior  courts,  as  they  are  respectively  styled  in  the  various 
states.*     Thus,   where  district   courts    are    given    equity    and 

court  of  equity  to  compel  a  married  'through  fraud,  equity  will  give  relief; 

woman     to     correct    an     insufficient  Taylor  v.    Deverell.   43   Kan.  469,  in 

acknowledgment,"  and  declared  that  which  case  the  plaintiff  took  a  convey- 

statements  in  Leonis  v.  Lazzarovich,  55  ance  of  land  and  the  defendant  fraudu- 

Cal.  52,  to  the  effect  that  the  reforma-  lently  deceived  the  plaintiff  as  to  the 

tion  of  a  married  woman's  deed  cannot  quantity  of  land  and  induced  him  to 

be  compelled   in  equity,   are    mainly  take  a  deed  for  less  quantity  than  he 

dicta,  and  that  that  case  has  been  aver-  supposed    he    was    purchasing.      See 

ruled.  also  Winans  7%  Huyck,  71  Iowa  459; 

Failure  of  Husband  to  Join.  —  It  has  Inskoe  v.  Proctor,  6  T.  B.  Mon.  (Ky.) 

been  held  in  Indiana^  where  the  defect  311;    Coale  v.  Merry  man,  35  Md.  382; 

in  the  conveyance  sought  to  be  cured  Gillespie  v.  Moon,  2  Johns.  Ch.  (N.  Y.) 

is  the  failure  of  a  husband  to  join  in  593.     See  futlher  Goodenow  v,  Curtis, 

the  deed  of  his  wife,  equity  will  not  re-  18  Mich.  298;  Wis  wall  v.  Hall.  3  Paige 

formtheinsirument,  for  the  reason  that  (N.  Y.)3i3;  De  Pe^ster  v.  Hasbrouck, 

the  statute   provides  that  **  the   wife  11  N.  Y.  582;  Rider  r.  Powell,  28  N.  Y. 

shall  have  no  power  to  encumber  or  3io;.Brvce  v.  Lorillard  F.  Ins.  Co.,  55 

convey  her  lands  except  by  a  deed  in  N.  Y.  240:    Dane  v,  Derber,  28  Wis. 

which  her  husband  shall  join."     Bax-  216,  and  James  v.  Cutler,  54  Wis.  172. 

ter  :'.  Bodkin,  25  Ind.  172;   Stevens  t^.  California  Statute.  —  The  only  fraud 

Parish,  29  Ind.  260.  necessary  to  sustain  a  judgment  under 

Xistake  in  Deioription.  —  It  has  been  Civil  Code  Cal.,  §  3399,  reforming  an 

held,  however,  that  the  deed  of  a  mar-  instrument,  is  such  as  may  be  inferred 

ried  woman  may  be  reformed  on  ac-  from   the  failure  o\  the  defendant  to 

count  of  a  mistake  in  the  description  correct   the  mistake    of  the   plaintiff, 

of  the  premises,  or  estate,  or  interest,  known  to  or  suspected  by  the  former 

intended   to   be  conveyed.     Parish  v.  at  the  time  of  the  execution  of  the  in- 

Camplin,    139    Ind.    i;     Comstock    v,  strument.     Wilson  :/.  Moriarty,  88  Cal. 

Coon,    135    Ind.   640;    Travellers   Ins.  207,    in    which    case    the    court    cited 

Co.    V,    Noland,    97   Ind.  217;    Dunn  Cleghorn    v.   Zumwalt,   83    Cal.    156, 

r.  Tousey.  80  Ind.  288;  Styers  v.  Rob-  and  Higgins  v.  Parsons,  65  Cal.  280. 

bins,  76  Ind.  547;  McKay  r.  Wakefield,  2.  English  v.  Thorn,  96  Ga.   557,  in 

63  Ind.  27;    Wilson  v.  Stewart,  63  Ind.  which  case  the  court,  in  holding  that 

294;    Carper  v.  Munger,  62  Ind.  481;  the  jurisdiction   to  reform   a    written 

Hamar  z'.  Medsker,  60  Ind.  413;  Behler  contract  resides  in  the  superior  court, 

V.  Weyburn,  59  Ind.  143.  and  not  in  the  city  court  of  Atlanta, 

Deed  from  Husband  to  Wife. —  A  mar-  said:    **  Under   our    constitution    no 

ried  woman  is  entitled  to  the  reforma-  court  of  this  state  other  than  the  suf)e- 

tion   of  a  deed  from   her  husband  to  rior  court  can  grant  affirmative  equi- 

herself,  the  same  as  if  it  had  been  exe-  table  relief  of  this  kind;  and  we  have 

cuted  to  her  by  one  not  her  husband,  been    unable   to  find  any  case  in  our 

Comstock  V,  Coon,  135  Ind.  640;  Mer-  reports  which  would  seem  to  lead  to  a 

chanis*,  etc.,  Bldg.  Assoc,  v.  Scanlan,  contrary  conclusion." 

144  Ind.  II.  Triable   at   Special    Term.  —  In  New 

1.  Newsom  v.  Bufferlow,  i  Dev.  Eq.  York  it  has  been  held  that  an  action 

(N.  Car.)  383,  in   which  case  Hall,  J.,  for  the  reformation  of  an  instrument  is 

declared  that  where  a  clause  is  either  an  eauitable  one,  and  that  as  such  it  is 

inserted  in  an  instrument  or  is  omitted  triable  at  special  term,  and  when  in 
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<:ommon-law  jurisdiction,  a  suit  to  set  aside  a  contract  on  the 
ground  of  fraud  should  be  brought  in  the  district  court.^ 

V.  Vsvirz  —  Mti  BMpeetiiig  Title  to  Luid*  —  A  bill  to  cancel  a  deed 
conveying  land  is  not  a  suit  affecting  title  to  land  within  the 
meaning  of  statutes  requiring^^  such  suits  to  be  instituted  in  the 
county  in  which  the  land  lies.* 

Court  of  limited  Territorial  JuiedietioiL  —  It  has  been  held  that  where 
by  the  statute  creating  a  court  it  is  given  jurisdiction  of  suits 
affecting  real  estate  only  where  the  real  estate  lies  within  certain 
limits  the  court  has  not  jurisdiction  to  set  aside  a  contract 
respecting  land  lying  without  such  limits  even  though  it  has 
jurisdiction  over  the  parties.* 

Oonnty  in  WUoh  One  of  floTeral  ]>efenduite  Beeidee.  —  Although,  as  a 
rule,  a  defendant  has  the  right  to  be  sued  in  the  county  of  his 
residence  it  has  been  held  that  a  suit  against  several  defendants 
for  the  cancellation  of  a  deed  may  be  brought  in  the  county  in 
which  any  one  of  them  resides,  even  thougn  substantial  relief  is 
prayed  against  all  of  them.^ 

an  action  on  an  instrument  the  de-  tion    to   cancel     a    deed    is    properly 

fense    is  a    counterclaim    asking   the  brought  in   the  county  in  which  the 

reformation  of  the  instrument,  the  de-  land  described  in  the  deed  is  situated, 

fense   roust  be   tried  in  precisely  the  Moore  z.  Byars,  (Tex.  Civ.  App.  1898) 

same  form  as  though  it  arose  in  an  ac-  473.  W.  Rep.  752. 

tion  brought  by  the  defendant  against  iLand  Lying  in  Several  Oonntiai. —  In 

the  plaintiff.    Colville  v,  Chubb,  (Supro.  Neal  v,  Reynolds,  38  Kan.  432,  the  ac- 

Ct.  Gen.  T.)  20  Civ.  Pro.  (N.  Y.)  35^.  tion  was  brought  to  rescind  a  contract 

1.  Perea  v.  Barela,  6  N.  Mex.  239,  in  for  the  exchange  of  land,  and  it  was 

which  case  it  was  held  that  where  a  held  under  Code  Kan.,  §  46,  that  the 

beneficiary  under  a  will  is  fraudulently  action   was  properly   Instituted    in    a 

induced  by  an  administrator  to  execute  county  in  which  a  part  of  the  property 

a  release  of  all  her  rights  in  the  deced-  exchanged  was  situated, 

ent's  estate,  jurisdiction  to  grant  re-  Aetionf6r  Betoiiiion  and  Daaagsf. — 

lief  resides  in  the  district  court,  and  In  Neal  v.  Reynolds,  38  Kan.  432,  it 

not  in  the  probate  court.  was  held  that,  although  an  action  for 

8.  McArthur  v,  Matthewson,  67  Ga.  the  rescission  of  a  contract  relating  to 

134.     See  also  generally  article  Venue,  real  estate  is  local,  and  may  be  brought 

Traniitory  Artion.  —  An  action  for  a  in  a  county  other  than  that  in  which 

rescission  of  a  contract  of  sale  of  land  the  defendant  resides,  yet  it  is  improper 

is  transitory  —  not  in  rem  but  inperso-  to  join  in  such  action  a  claim  for  dam- 

nam,      Bullitt    v.    Eastern    Kentucky  ages  for  the  breach  of  the  covenants  in 

Land  Co.,  99  Ky.  324,  citing  Kendriclc  a  deed,  because  the  defendant  has  a 

V,   Wheatley,   3   Dana  (Ky.)    34,   and  right  to  be  sued  therefor  in  the  county 

Parish  V,  Oldham,  3  J.  J.  Marsh.  (Ky.)  in  which  he  resides. 

544.     But  in  the  first  of  these  cases  it  8.  Watts  v.  White,  13  Cal.  321. 

was  held  that  when  in  the  action  it  is  4.  Wynne  v.  Lumpkin,  35  Ga.  208. 

sought  to  enforce  a  lien  on  land  which  Satdsiion  Asked  by  Defendant  in  lyeet- 

results  from  the  rescission,  the  action  ment.  —  Where  the  grantee  in  a  deed 

becomes  local.  brings  an  action  of  ejectment  alleging 

In  Kansas  it  has  been  held  that  an  that  some  of  the  purchase  money  re- 
action to  rescind  a  contract  relating  to  mains  unpaid,  and  the  defendant  sets 
land  is  local,  and  that  therefore  such  up  as  equitable  defense  that  he  has 
action  may  be  brought  in  a  county  been  defrauded  and  prays  rescission, 
other  than  that  in  which  the  defendant  the  court  in  which  the  action  is  brought 
resides.  Neal  v,  Reynolds,  38  Kan.  has  jurisdiction  to  hear  and  deter- 
432.  mine  the  controversy,  and  the  plaintiff 

In  Texas  it  has  been  held  that  an  ac-  cannot  object  that  he  does  not  reside 
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TL  JoiVDEB  07  Causes  of  Actioh  —  1.  In  OeneraL  —  In  draft- 
ing a  bill  for  the  rescission,  cancellation,  or  reformation  of  a  con- 
tract the  pleader  must  be  guided  by  the  general  rules  of  equity 
pleading  which  forbid  the  statement  of  inconsistent  causes  of 
action  but  which  permit  the  pleader,  where  he  has  stated  a  good 
cause  of  action,  to  pray  for  all  such  incidental  relief  as  is  germane 
and  incidental  to  the  gfravamen  of  the  bill.* 

2.  Inoonsistent  Causes  of  Action  —  Baielidon  and  Daauigoi  for  BroMh.  — 
Thus,  the  bill  should  not  ask  the  rescission  of  a  contract  for 
fraud,  and  damages  for  breach  of  the  contract,  because  such  causes 
of  action  are  inconsistent  with  each  other.* 

Suit  for  BMoisfion  of  Soparato  Contraeti.  —  A  bill  which  asks  the  rescis- 
sion of  several  contracts  made  separately  at  different  times  with 
relation  to  different  subjects  and  capable  only  of  violation  by 
different  acts  is  bad  for  multifariousness.' 

3.  Consistent  Causes  of  Action  —  in  General.  —  As  will  be  seen 
from  the  cases  cited  in  the  notes  the  bill  need  not  always  be 
drawn  for  the  sole  purpose  of  obtaining  the  rescission,  cancella- 

in  the  county  in  which  the  action  was  action  to  cancel  a  deed  and  regain  his 

brought.     Leyden  v.  Hiclcman,  75  Ga.  title  to  the  land  embraced  therein  can- 

684,  in  which  case  the  court  rt/:^^  Marie-  not,  at  the  same  time,  maintain  the 

ham  V.  Huff,  72  Ga.  874.  position  of  a  lienholder,  and  claim  a 

1.  See  generally  article  Multifari-  lien  on  the  purchase  price  of  the  land 
ousNESs.  as  having  been  sold  and  conveyed  by 

2.  Aotion  for  SoieiBsion  and  Damages  the  deed,  as  such  claims  are  incompat- 
fi>r  Breaoh  of  Warranty.  —  In  Neal  v.  ible.  West  v.  Badger  Lumber  Co.,  56 
Reynolds,  38   Kan.   432,   the   plaintiff  Kan.  287. 

asked  the  rescission  of  a  contract  for  8.  Coe  r.  Turner,  5  Conn.  86. 
the  exchange  of  land,  and  also  dam-  Besolsiion  of  Sovoral  Doods  by  Tonants 
ages  for  a  breach  of  the  covenants  of  In  Conunon.  —  Where  tenants  in  com- 
warranty  contained  in  the  deed  to  him;  mon  execute  at  different  times  several 
and  the  court  said:  "  The  amended  deeds  conveying  several  of  their  re- 
petition states  causes  of  action  entirely  spective  interests  in  the  land  to  a  corn- 
inconsistent  with  each  other.  One  mon  grantee  they  cannot  join  in  one 
cause  of  action  is  based  upon  the  af-  action  asking  that  all  the  said  deeds  be 
firmance  of  the  contract  of  exchange;  set  aside  and  canceled.  Jeffers  v» 
the  other  seeks  to  set  aside  and  rescind  Forbes,  28  Kan.  174. 
the  contract  for  causes  which,  if  well  Baoelidon  of  Several  OonveyanOM  by 
founded,  would  make  it  inequitable  to  Partners.  —  Where  two  partners  are  in- 
enforce  it.  It  is  true  that  the  motion  duced  by  fraud  to  make  several  and 
to  dismiss  the  second  cause  of  action  separate  sales  of  their  interest  in  the 
alleged  in  the  amended  petition  was  partnership  to  another  partner  it  is  not 
heard  and  sustained  before  the  ruling  proper  in  one  action  to  seek  to  set  aside 
on  the  demurrer  as  to  the  remaining  such  sales,  as  the  causes  of  actfon  are 
causes  of  action  was  made;  but  this  separate  and  distinct,  nor  can  such 
only  emphasizes  the  fact  that  the  causes  of  action  be  joined  in  the  same 
pleader  was  in  doubt  as  to  his  remedy,  complaint  with  a  cause  of  action  for  an 
and,  in  his  eagerness  to  avail  himself  accounting  and  dissolution  of  the  parl- 
of  all.  he  did  not  fairly  state  a  cause  of  nership.  Behlow  r.  Fischer.  102  Cal. 
action  that  entitled  him  to  one."  208. 

Beteiision  in  Part  and  Bamagof.  —  A  Cross- complaint  for  Beformation  of  8ot- 

party  cannot  ask  a  rescission  in  part  oral  Doods.  —  In  an  action  of  ejectment 

only,  and   money   damages  as  to  the  to    recover    two    separate    parcels    of 

balance.     Daly  v.  Brennan,  87  Wis.  36.  land,  a  cross-com plaint  asking  for  the 

Aotion  for  Canoellation  and  Enforcement  reformation  of  two  deeds  to  different 

of  Vendor's  lien.  —  The  plaintiff  in  an  grantees  made  by  the  defendant,  under 
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tion,  or  reformation  of  a  contract,  but  the  plaintiff  in  addition  to 
stating  such  cause  of  action  may  without  rendering  the  bill  mul- 
tifarious ask  other  relief  which  is  consistent  with  the  main  object 
of  the  bill  and  which  is  necessary  for  the  administration  of  full 
equity.* 

BeidMlon  —  Pnj«r  for  Aoeovntiiig  for  Bt&ti  and  Proflti.  —  Where  the 
instrument  the  cancellation  of  which  is  sought  affects  real  estate, 
and  the  bill  presents  grounds  for  equitable  jurisdiction,  a  prayer 
that  the  defendant  be  held  to  account  for  the  rents  and  profits  of 
the  property  is  appropriate  to  the  purpose  of  restoring  the 
grantor  to  as  favorable  position  in  reference  to  the  property  as 
he  was  in  before  the  execution  of  the  instrument.' 

which  deeds  the  plaintiff  claims  title,  is  in  trust,  for  the  cancellation  of  bonds 

not  multifarious.     Eureka  v.  Gates,  120  retained  by  the  contractors,  and  to  have 

Cal.  54.  the  tripartite  agreement  adjudged  void, 

1.  Bfltoisslon  of  Oontraet  and  Disioln-  and  in  such  action  ihere  is  no  misjoin- 

tion  of  Partnenhip.  —  Where  a  contract  der    of    causes.     Douglas    County    v. 

is  procured   by  fraud,  under  which  the  Walbridge,  38  Wis.  179.' in  which  case 

plaintiff  and  defendant  become  tenants  the  court  said:    "  If  the  grounds  of  ac- 

in  common  of  property  and  a  pactner-  tion  be  not  entirely  distinct  and  uncon- 

ship  arises,  the  plaintiff  may  in  one  ac-  nected  —  if  they  arise  out  of  one  and 

tion  ask  the  rescission  of  the  contract  the  same   transaction,  or  a  series  of 

and  the  dissolution  of  the  partnership,  transactions   forming    one    course    of 

Paetz  V.  Scoppleman,  75  Wis.  510,  in  dealing,  and  all  tending  to  one  end  ^ 

which    case    the    court    said:    "  Both  the  objection  does  not  apply.     *    *    • 

remedies  are   necessary,  and    when  a  This    complaint    is    not    multifarious 

court  of  equity  obtains  jurisdiction  it  within   these   rules.     All   the    matters 

proceeds    to    administer    full    equity,  stated  in  it  are  more  or  less  connected. 

There  could  be  no  election  in  such  a  and  all  the  defendants  are  more  or  less 

case.     The  dissolution  of  the  partner-  concerned  or  interested  in  them." 

ship  follows  as  a  matter  of  course  on  Beformatioii  and  Damages  for  Trifpan. 

the  rescission  of  the  contract  and  plac-  —  A  cotenant   in   an    action    for    the 

ing  the  parties  statu  quo.     There  is  no  reformation   of  a  deed   made  by  the 

force  in  the  point.     The  remedies  are  other  cotenant,  which  was  fraudulently 

not  inconsistent  but  in  harmony,  and  made  to  embrace  more  land  than  was 

without  the  latter  only  part  of  the  re-  really  intended  to  be  conveyed,  may 

lief  would  be  administered."  ask  damages  for  trespasses  upon  other 

CuLoellation of  Tripartito  Agroomeat. —  land   owned   by  the  plaintiff  and  the 

Where  a  tripartite  agreement  is  made  grantor    which    was   not    included    in 

between  a  county,  a  railroad  company,  the  deed.     Prater  v.  Bennett,  98  Ga. 

and  contractors  to  build  a  railroad  for  413. 

the  railroad  company,  by  which  the  2.  Luffboro  v.  Foster,  92  Ala.  477. 
county  agrees  to  issue  bonds  in  aid  of  See  also  Bowden  :/.  Achor,  95  Ga.  243, 
the  construction  of  a  railroad  in  ex-  holding  that  in  a  bill  to  cancel  a  deed 
change  for  stock  of  the  railroad  com-  for  fraud  where  it  is  alleged  that  the 
pany,  «nd  the  railroad  company  as  defendant  has  been  placed  in  posses- 
principal  and  the  contractors  as  sure-  sion  of  the  property  conveyed,  the 
ties  execute  to  ihe  county  a  bond  con-  plaintiff  may  pray  for  a  decree  against 
ditioned  for  the  performance  of  the  the  defendant  for  the  recovery  of  the 
contract  on  the  part  of  the  railroad  land  and  for  mesne  profits, 
company,  the  county  upon  the  failure  Bill  to  Cancel  Xortgage  and  Sot  Aside 
of  the  scheme  to  build  the  road  and  Foreclosure. —  In  Dickerson  z^.  Winslow, 
the  abandonment  of  the  project  may  97  Ala.  491,  the  bill  alleged  the  fore- 
bring  an  action  against  the  railroad  closure  of  a  mortgage  under  a  power 
company  and  the  contractois  and  ask  of  sale  and  that  the  mortage  debt  was 
for  a  rescission  of  the  contract  between  paid  before  the  foreclosure,  and  the 
the  county  and  the  railroad  company,  prayer  was  for  the  cancellation  of  the 
for  the  cancellation  of  bonds  deposited  mortgage  and  also  that  the  foreclosure 
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Fraudulent  Aeti  of  Several  Defbndanti  in  Combination.  —  Where  a  bond 
and  mortgage  have  been  obtained  by  a  fraudulent  combination 
among  several,  the  maker  may  maintain  a  bill  against  all  of  the 
parties  to  the  fraudulent  combination  for  the  cancellation  of  both 
the  bond  and  mortgage.* 

Beformation  of  Contraet  and  Enforeement  ae  Beformed.  —  A  bill  or  com- 
plaint which  asks  the  rectification  of  a  mistake  in  a  written  con- 
tract and  the  enforcement  of  the  instrument  as  reformed,  states 
but  one  cause  of  action  even  though  the  enforcement  of  the  con- 
tract involves  matters  purely  cognizable  in  a  court  of  law.' 

sale  be  set  aside  because  the  mortgagee  benefit  of  the  defendants  ander  the 
became  the  purchaser  at  his  own  sale,  form  of  a  purchase  of  valuable  prop- 
and  there  was  a  further  prayer  that  the  erty  suited  to  the  objects  of  the  corpo- 
plaintiff  be  let  in  to  redeem  if  any  bal-  ration,  but  in  fact  of  very  little  value 
aiice  should  be  found  to  be  due  on  the  for  any  purpose  compared  with  the 
mortgage  debt.  It  was  held  that  the  price  for  which  it  was  sold,  and  of  none 
bill  was  not  demurrable  for  multifari-  whatever  for  the  purposes  for  which  it 
ousness  or  as  seeking  different  sorts  of  was  purchased.  It  was  held  that  a 
relief  upon  rights  antagonistic  to  each  bill  seeking,  in  behalf  of  the  stockhold- 
other,  and  that  either  aspect  or  both  ers  alone,  the  cancellation  of  the  sub- 
aspects  of  the  bill  presented  equitable  scriptions  for  (he  stock,  and,  for  the 
grounds  of  relief,  and  both  were  of  such  benefit  of  the  corporation,  the  repay- 
a  character  that  they  might  be  united  in  ment  of  the  money  and  cancellation  of 
one  bill.  Citing  American  Freehold  the  notes,  was  properly  brought  in  the 
Land  Mortg.  Co.  v.  Turner,  95  Ala.  272;  names  of  the  stockholders  and  of  the 
American  Freehold  Land  Mortg.  Co.  v.  corporation  as  plaintiffs,  and  was  not 
Sewell,  92  Ala.  168;  Sanders  v.  Askew,  multifarious. 

79  Ala.  433,  and  Askew  v.  Sanders,  84  Suit  for  BesdMion —  Claim  for  Inoidon- 
Ala  356.  tal  Damages. —  In  SVrihart  v.  Harless, 
1.  Bisselt  V.  Beckwith,  33  Conn.  357.  93  Wis.  211,  the  complaint  alleged  that 
Series  of  nrandalent  Trunactions.  —  certain  of  the  defendants  held  school 
Where  the  plaintiff  alleges  that  he  has  land  certificates  belonging  to  the  plain- 
been  defrauded  of  his  property  by  a  tiff  as  security  for  a  loan,  that  they 
series  of  transactions  which  involved  fraudulently  refused  to  accept  payment 
him  in  a  complete  network  of  fraud  in  of  said  loan,  and  procured  patents  to 
which  all  of  the  defendants  were  more  be  issued  to  themselves  and  then  sold 
or  less  concerned,  even  although  all  of  the  property  to  others  who  were  joined 
them  did  not  participate  directly  in  all  as  defendants,  and  granted  a  right  of 
of  the  alleged  fraudulent  acts,  the  peti-  cutting  timber  to  another  defendant, 
tion  is  not  demurrable  for  multifarious-  under  which  timber  was  cut,  and  that 
ness,  or  for  misjoinder  of  parties,  or  all  of  the  last  named  defendants  had 
for  misjoinder  of  causes  of  action,  knowledge  of  the  plaintiff's  right  and 
where  it  is  averred  that  the  acts  of  each  interest.  It  was  held  that  the  plaintiff 
defendant  were  so  connected  with  the  was  entitled  to  have  the  defendants 
acts  of  the  others  as  to  make  them  all  convey  the  title  to  him,  and  that,  aa 
necessary  parties  to  proceedings  to  incidental  to  this  relief,  it  was  proper 
undo  the  consequences  of  all  frauds  also  to  claim  damages  for  the  timber 
alleged  to  have  been  committed,  cut  upon  the  property,  and  that  includ- 
Bowden  v.  Arhor,  95  Ga.  243.  ing  such  claim  did  not  make  the  com- 

Fraudolent  Conspiraey  Operating  upon  plaint  multifarious. 

Several  Parties.  —  In  Ashmead  v.  Colby,  2.  Hutchinson  v.  Ainsworth,  73  Cal. 

26  Conn.  287,  the  defendants    perpe-  452;    Franklin   Ins.  Co.   v,   McCrea.  4 

trated  the  fraud  by  means  of  inducing  Greene  (Iowa)  229;  McClurgrA  Phillips, 

the  individuals  who  were  plaintiffs  to  49  Mo.   315;    Meyer   v.    Van   Collem, 

take  the  capital  stock  of  the  corporation  (Supm.   Ct.  Gen.   T.)  7  Abb.   Pr.  (N. 

and  advance  their  money  for  it,  that  Y.)  222. 

the  money  might  be  immediately  with-  Beformation  and  Aotlon  on  Note.  —  The 

drawn  from   the  corporation  for    the  plaintiff   may  in  one  action   ask   the 

798  Volume  XVIII. 


J«iad«r  of  RESCISSION,  ETC,  GauM  of  Aotion. 

Eefannatioii  and  Damagoo  for  Breaoh  of  Ciontraot  —  Thus  the  plaintiff 
may  in  one  bill  ask  a  court  of  equity  to  reform  a  contract,  and 
by  way  of  equitable  relief  to  give  damages  for  the  breach  of  the 
contract  as  reformed.* 

Befonnation  and  Bpeoiflo  Porformanoo.  —  A  bill  which  seeks  the 
reformation  of  an  instrument  and  also  a  decree  for  its  specific 
performance  as  reformed,  is  not  multifarious.* 

Befonnation  and  Foroclotnro  of  Xortgage.  —  It  is  well  settled  that  it  is 
permissible  in  one  bill  to  ask  the  reformation  of  a  mortgage  and 
also  a  decree  foreclosing  the  mortgage  as  reformed.' 

4.  Objections  for  MoltifBuriousness.  —  As  in  other  suits  the  court 
will  apply  the  general  rule  that  the  objection  that  there  is  a  mis- 
joinder of  actions  must  be  seasonably  made  in  the  trial  court, 
otherwise  it  will  not  be  considered  on  appeal.* 

reformation  of  a  note  and  a  judgment  in   the  same  suit,  proceed  to  decree 

for  the  amount  of  the  nole  as  reformed,  specific  performance  of   the    contract 

Gilbranson  v,  Squier,  5  Wash.  99.  thus  reformed,  in  favor  of  the  party 

Befonnation  and  Action  on  Insnranoo  asking  reformation  and  performance  of 

Poliey.  —  The  plaintiff  may  in  one  peii-  the  contract,  if  it  would  be  equitable 

tion  ask   for  the  reformation  of  an  in-  and  proper  to  do  so."     See  also  to  the 

surance   policy  where   a   mistake  has  same  effect  Nicholson   v,  Tarpey,  89 

been  made  in  executing  it,  and  also  for  Cal.  OiT\    Murphy  v,  Rooney,  45  Cal. 

a  judgment  for  the  amount  due  upon  78;    Adams  t/.  Wheeler,  122  Ind.  251, 

the  policy  as  reformed.     Esch  r.  Home  and  Hall  r.  Clagett,  2  Md.  Ch.  151. 
Ins.  Co.,  78  Iowa  334,  in   which  case,        3.  Allen  z;.  Elder,  76  Ga.  674,  wherein 

however,  no  question  was  made  as  to  it  was  held  that  the  plaintiff  may  in 

the  propriety  of  joining  the  causes  of  one  action  ask  the  reformation  of  an 

action.  •  instrument  so  as  to  make  it  read  as  a 

Befonnation    and   Action  on  Bond.  —  mortgage,  and  also  ask  that  the  instru- 

Where  the  word  **  dollars"  is  omitted  by  ment  be  foreclosed  as  a  mortgifge.     See 

mistake  from  a  joint  and  several  single  also  Winchell  v.  Coney,  54  Conn.  24; 

bill  given  for  the  payment  of  money  Clay  v.  Banks,   71  Ga.   363;    Walls  v, 

lent,  equitv  has  jurisdiction  to  correct  State,    140   Ind.    16;    Axtel   v.   Chase, 

the  mistake  because  the  obligee  is  en  83  Ind.  546;  and  Haynes  v,  Whitsett,  18 

titled  to  a  security  of  higher  dignity  Oregon  454. 

than  a  mere  parol  promise,  and,  the        Beeciiiion  and  Damages  for  Fraud.  —  In 

money  being  due,  equity  has  jurisdic-  Higgins  r.  Crouse,  63  Hun  (N.  Y.)  134, 

tion    to    pass    a    decree    against    the  it  was  held  that  the  plaintiff  may  in 

obligors  for  the  payment  of  principal  one  action  ask  the  rescission  of  a  con- 

and  interest.     Newcomer  v.  Kline,  11  tract  for  fraud  and  also  the  recovery  of 

Gill  &  J.  (Md.)  457.  damages  for  the  fraud.     See,  however, 

1.  West  V.  Suda,  69  Conn.  60;  Butler  Newman  v.  Smith,  77  Cal.  22,  in  which 
V.  Barnes.  60  Conn.  170.  case  it  was  held  that  in  an  action  to  set 

Wisoonsin  Statute.  —  Under  Rev.  Stat,  aside  a  written  contract  for  the  sale  of 

Wis.,  §  2647,  the  plaintiff  may,  in  one  land  on  the  ground  of  fraud,  no  claim 

action,  ask   the  reformation  of  a  con-  can  be  made  for  damages  for  the  anxi- 

tract,  and  damages  for  the  breach  of  the  ety,  worry,  and  harassment  caused  by 

contract.     Cameron  v.  White,  74  Wis.  the  fraudulent  acts  of  the  defendant, 

425,  in  which  case  the  court  followed  but  that  allegations  on  the  subject  may 

Harrison  v.  Juneau  Bank,  17  Wis.  340.  be  treated  as  surplusage. 

2.  Waterman  v.  Dutton,  6  Wis.  265,  4.  Hines  v.  Horner,  86  Iowa  594,  in 
in  which  case  the  court  said:  "  There  which  case  the  action  was  brought  for 
does  not  seem  to  be  any  room  to  doubt  a  partition  of  certain  lands,  and  there 
but  courts  of  equity  in  this  country  was  joined  therewith  an  action  in  be- 
will  reform  a  contract,  so  as  to  make  it  half  of  one  of  the  plaintiffs  and  against 
correspondent  with  the  real  intent  and  two  of  the  defendants  to  set  aside  a 
meaning  of  the  parties;  and  will  also,  deed  touching  an  undivided  interest  in 
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Vn.  PABTIE8  —  1.  In  OeneraL  —  Where  the  rescission,  cancel* 
lation,  or  reformation  of  a  contract  is  sought  the  court  applies  the 
familiar  rule  that  all  parties  interested  in  the  subject  matter  of 
the  suit  should  be  joined  as  either  plaintiffs  or  defendants,  to  the 
end  that  their  rights  may  be  adjudicated  and  finally  determined.* 

2.  Plaintiff — a.  In  General.  —  In  a  suit  for  the  rescission, 
cancellation,  or  reformation  of  an  instrument  the  plaintiff  must  be 
one  who  has  an  interest  in  the  subject  matter  of  the  suit;  •  thus, 
when  a  deed  misdescribes  the  property  intended  to  be  conveyed 
the  grantee  therein  named  is  a  proper  party  to  maintain  a  suit  to 
correct  the  mistake.' 

SabMquent  Grantee  of  Grantor.  —  Where  a  deed  has  been  obtained  by 
fraud  the  grantor  is  a  proper  party  plaintiff  to  maintain  a  suit  for 
its  cancellation,  and  such  suit  is  not  maintainable  by  a  subsequent 
grantee  of  the  grantor.* 

Contraet  Xade  with  Agent.  —  Where  a  written  contract  is  made  with 
an  agent  in  behalf  of  his  principal,  and  the  principal  is  the  sole 
party  in  interest,  the  principal  is  the  proper  party  plaintiff  in  a 
suit  for  the  correction  of  a  mistake  in  the  instrument.* 

the  property  in  controversy.    As  no  the  description,  so  that  the  mortgage 

objection  was  made  on  the  trial  that  may  be  a  lien  upon  the  property  at- 

there  was  a  misjoinder  of  causes  of  ac-  tached,  as  was  intended  by  both  parties 

tion,  the  appellate  court  declined  to  to  the  mortgage.     Bodwell  v.  Heaton, 

consider  the  question.  40  Kan.  36. 

Objeetion  by  Demurrer  Only.  —  The  ob-  8.  Giselman  v,  Starr,  106  Cal.  651; 

jection  that  the  bill  is  multifarious  can  Roberts  v.  Chamberlain,  30  Kan.  677; 

be  taken  by  demurrer  only.     Bissell  v,  Gwyer  v.  Spaulding,  33  Neb.  573. 

Beck  with,  33  Conn.  357.  8.  Gwyer  v,  Spaulding,  33  Neb.  573, 

1.  Oliver  v,  Clifton,  59  Ark.  187;  Hor-  in  which  case  the  court  cited  Maltingly 

nerv.  Bramwell,  23C0I0.  238;  Montville  v.  Speak,  4  Bush  (Ky.)  316    Parker  v. 

V,  Haughton,  7  Conn.  543,  which  was  Starr,  21   Neb.  680;   Cox  v.  Ellsworth, 

an  action  to  reform  a  bond;  Gefken  v,  18  Neb.  664;  Busby  v.  Littlefield,  31  N. 

Graef,  77  Ga.  340;  Smith  v.  Mitchell,  6  H.  193;  and  May  v.  Adams,  58  Vt.  74. 

Ga.  458;  Hardy  v.  Newion  First  Nat.  4.  Yeamans  v.  James,  27  Kan.   195, 

Bank,  46  Kan.  88.  in  which  case  the  court  cited  Wall  v, 

Oljeetion  Not  ATailable  to  Plaintiff.  —  Cockerell,  10  H.  L.  Cas.  229;  Leach  v. 

If  the  plaintiff  proceeds  to  a  hearing  Fowler,  22  Ark.  143:  Gray  v,  Ulrich,  8 

and  decree  without  bringing  the  proper  Kan.  112;  and  Cowan  v.  Barret,  18  Mo. 

parties  into  court,  the  error  is  his  own  257. 

and  one  of  which  he  cannot  complain.  ConToyanoe  Xade  In  Contemplation  of 

Jaeger  V.  Whitsett,  3  Colo.  105.  Another.  —  Where    the   plaintiff   is  in- 

Oljeotion  by  Special  Demurrer.  —  The  duced  by  fraud  to  convey  land  under 
objection  that  some  of  the  parties  an  agreement  that  the  land  shall  after- 
are  improper  or  unnecessary  should  be  wards  be  conveyed  to  another,  not  with- 
taken  by  special  demurrer.  Reese  v.  standing  such  agreement  he  is  a  proper 
Reese,  89  Ga.  645.  party  plaintiff  in  an  action  to  set  aside 

Interplea Asking Beformation.  —  Where  the  deed  of  conveyance.     Douthitt  v. 

real  estate  is  attached,  the  holder  of  a  Applegate,  33  Kan.  395. 

mortgage  which  purports  to  be  a  lien  6.  Montville  v.  Haughton,  7  Conn, 

upon   a  different  piece  of  land  may,  543,  in  which  case  a  bond  was  executed 

under  Comp.  Laws  Kan.   1888,  c.  80,  to  the  selectmen  of  a  town  and  their 

§45/1,  interplead  and  ask  in  his  inter-  successors  in  office,  and  the  selectmen 

plea  that   the    mortgage   may  be    re-  were   merely   agents  of  the   town;   it 

formed  on  the  ground  of  mutual  mis-  was  held  that  the  town  was  a  proper 

take  of  the  defendant  and  himself  in  party  plaintiff  to  a  suit  for  the  correc- 
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TlM  HonrMidenM  of  tlio  Plaintiff  does  not  affect  his  right  to  maintain 
an  action  to  rescind  a  contract.^ 

b.  Joinder  of  Parties  Plaintiff.  —  The  plaintiff  must  join 

with  himself  as  parties  plaintiff  all  others  who  stand  in  the  same 
relation  to  the  contract  as  he  does,  and  who  are  entitled  to  the 
same  relief  as  he  is,  unless  he  alleges  facts  excusing  his  failure  to 
join  them.* 

c.  Strangers  to  Contract.  —  One  who  does  not  appear 

from  the  contract  to  be  a  party  to  it  is  not  a  proper  party  to  ask 
its  reformation  unless  he  alleges  facts  connecting  himself  with  the 
contract  as  a  party ; '  and  it  has  been  held  that  plaintiffs  who  are 

don  of  a  mistake  in  the  bond.     Citing  other  parties  plaintiff  are  necessary  or 

Watson  f.  Wells,  5  Conn.  468;  Smith  z^.  v?anttng.     McKee   v.   Eaton,  26  Kan. 

Chapman,    4    Conn.    344;     Peters    v,  226. 

Goodrich,  3  Conn.  146:  Wadsvvorth  Joinder  of  Impropw  Party  Plaintift  — 
V.  Wendell,  5  Johns.  Ch.  (N.  Y.)  224:  If  the  plaintiff  in  an  action  for  the  re- 
Crosby  t^  Middleton,  Prec.  Ch.  309;  scission  of  a  contract  improperly  joins 
and  Skip  v,  Huey,  3  Atk.  93.  with  himself  another  plaintiff  the  rem- 

1.  Loaiza  v.  Superior  Ct.,  85  Cal.  11,  edy  is  not  by  a  demurrer  alleging  a 
in  which  case  the  court  said:  "  They  defect  of  parties.  McKee  v,  Eaton,  26 
have    submitted     themselves    to    the  Kan.  226. 

jurisdiction  cf  the  court  by  becoming  Bule  that  All  Complaiiianti  Host  Be 

suitors  beiore  it.     They  are  amenable  Entitled   to    Belief.  —  In   Dickerson  v. 

to  its  process,  and  must  obey  its  com-  Winslow,  97  Ala.  491,  in   which  case 

mands  before  they  can  obtain  relief,  the  cancellation   of  a   mortgage    was 

If  conditions  are  attached  to  the  relief  sought,  the  court  said:     "  It  maybe 

awarded   them,  then   performance   by  well  for  the  complainants  to  consider 

them  can  be  compelled.'*    0'/iff^C1eve-  in  this  connection  another  principle  of 

land  V.  Rurrili,  25  Barb.  (N.  Y.)  532.  equity   pleading,    that  unless  all    the 

2.  One  of  Two  Grantees  cannot  bring  complainants  to  the  bill  when  sub- 
an  action  for  the  rescission  of  a  con-  mitted  for  final  decree  are  entitled  to 
tract  of  sale,  and  the  recovery  back  of  relief,  no  relief  can  be  granted.**  CiU 
the  purchase  money  paid  without  join-  ing  Taylor  v.  Robinsc  1,  C9  Ala.  269, 
ing  the  other  grantee  as  a  party  plain-  and  Brewer  v.  Browne,  68  Ala.  215. 
tiff,  or  alleging  facts  excusing  his  Joinderof  Grantee  Who  Has  Part :d  with 
failure  to  join  such  other  grantee,  and  His  Interest.  —  Where,  by  mistake,  a 
making  him  a  party  defendant.  Godd-  deed  of  conveyance  does  not  convey  all 
ing  V.  Decker,  3  Colo.  App.  198.  See  of  the  land  that  was  intended  to  be 
also  to  the  same  effect  Critlenden  v.  conveyed,  an  execution  creditor  of  the 
Craig,  2  Bibb  (Ky.)  474.  See  further  grantee,  who  has  had  the  property  de- 
Oliver  V.  Clifton,  59  Ark.  187,  and  scribed  in  the  deed  set  off  to  him,  is  a 
Wyche  v.  Green,  32  Ga.  341,  which  proper  party  plaintiff  in  a  suit  to  reform 
latter  case  was  a  suit  for  reformation.  the  deed;  and  it  would  seem  that  the 

Contract  Ezecnted  in  Partnership  Name  original  grantee,  who  has  no  remaining 

—  Joinder     of     Ahsoonding     Partner.  —  interest  in  the  property  in  dispute,  is 

Where  a  partner,  after  his  copartner  not    a    necessary    party.     Bunnell    v, 

has  absconded,  is  induced  by  fraud  to  Read,  21  Conn.  586. 

execute  a  note  in  the  firm's  name,  he  3.  Pape  v,  Kaough,  (Ind.  1899)  55  N. 

may  bring  an  action  for  the  cancella-  E.    Rep.    775,   in   which  case  Kaough 

tion   of  the  note   without  joining  the  sought  the  reformation  of  a  contract  in 

absconding  partner  as  a  plaintiff  or  de-  which  his  name  did  not  appear  except 

fendant.     Salter  v,  Krueger,  65   Wis.  in  the  signature  as  follows.  "Fleming 

217.  Manufacturing  Company,  by  A.  Fitz- 

Defeot  of  Parties  If ot  Apparent  on  Face  simmons.  William  Kaough."  See 
of  Pleading.  —  A  demurrer  on  the  also  Ballentine  z'.  Clark,  38  Mich.  396, 
ground  that  there  is  a  defect  of  parties  holding  that  a  deed  will  not  be  re- 
plaintiff  is  not  sustainable  unless  it  formed  at  the  suit  of  a  person  not  a 
appears  on  the  face  of  the  petition  that  party  thereto  unless  it  is  shown  that  he 
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not  parties  to  a  deed,  or  heirs  at  law  of  a  party,  or  otherwise 
privy  to  the  deed,  are  not  proper  parties  plaintiff  in  a  suit  for 
reformation,  even  though  they  allege  that  they  are  beneficiaries 
under  the  deed  as  it  was  intended  to  be  made.^ 

d.  Privies  —  (i)  In  Suits  for  Cancellation  —  Eein.  —  Where 
a  deed  has  been  made  under  such  circumstances  as  entitle  the 
grantor  to  have  it  set  aside  in  equity  after  his  death  intestate, 
his  heirs  are  proper  parties  plaintiff  in  a  suit  for  its  cancellation.* 

(2)  In  Suits  for  Reformation  —  Hein.  —  After  the  death  of  a 
party  to  a  deed  who  is  entitled  to  have  it  reformed  his  heirs  are 
proper  parties  plaintiff  to  a  suit  for  its  reformation.' 

STLbeeqnent  Grantees.  —  Where  the  same  mistake  has  each  time 
repeated  itself,  occurring  between  the  vendor  and  vendee  upon 
each  transfer,  under  such  circumstances  as  to  entitle  any  one  of 
the  vendees  to  a  reformation  as  against  his  immediate  vendor, 
the  equity  will  work  back  through  all,  and  entitle  the  last  vendee 
to  a  reformation  against  the  original  grantor;*  but  it  has  been 

holds   under  it.    See  further  Tillis  v,  119,    in    which    case    the  court  said: 

Smith,  loS  Ala.  264.  "  What  is  meant  when  the  cases  say 

1.  Cook  V.  Walker,  21  Ga.  370,  in  that  the  mistake  will  only  be  corrected 
which  case  it  was  held  that  a  court  of  between  the  original  parties  and  those 
equity  will  reform  a  marriage  settle-  claiming  under  them  in  privity,  is,  in 
ment  at  the  instance  of  the  husband  or  effect,  that  the  court  will  not  interfere 
wife  or  issue,  and  the  heir-at-law  of  in  favor  of  subsequent  purchasers  who 
either,  but  not  at  the  instance  of  any  were  simply  ignorant  of  the  former 
one  else.  Citing  Col  year  v.  Mulgrave,  mistake  and  may  be  presumed  to  have 
2  Keen  81,  and  Hill  v,  Gomme,  i  intended  to  take  by  the  description 
Beav.  540.  used,    nor    against    subse<}uent    pur- 

2.  Kent  v.  Davis,  89  Ga.  151.  chasers  by  the  true  descripuon  for  val- 
Jadgment  Creditors  of  Grantor's  Heir. —    uable  consideration,  without  notice  of 

In  Booth  V,  Fuller,  35  N.  Y.  App.  Div.  the  former  mistake."     Citing  Steward 

117,  it  was  held  that  where  a  deed  is  v.  Pettigrew,  28  Ark.   372.     See  also 

void   because  of  the  insanity  of   the  Wall  v.  Arrington,  13  Ga.  88. 
grantor,  judgment  creditors  of  an  heir        Assignee  of  Beal  Covenants. -^  In  But- 

of  the  grantor  may  sue  to  have  it  set  ler  v,  Barnes,  60  Conn.  170,  in  which 

aside.  case,   after  the    execution  of  a  deed 

Breach  of  Covenants  for  Support  of  which  contained  a  mistake,  the  plain- 
Grantor —  Suit  by  Heirs.  —  Where  a  tiff  acquired  title  under  the  grantee, 
deed  is  made  in  consideration  that  the  the  court  in  holding  that  the  plaintiff 
grantee  shall  support  the  grantor,  after  was  a  proper  party  to  maintain  an 
the  death  of  the  grantor  his  children  action  for  reformation  said:  *'  The 
and  heirs  cannot  maintain  an  action  or  plaintiff,  as  assignee  of  the  real  cove- 
cancel  the  contract  on  the  ground  that  nants  of  the  deed,  has  also  a  right  of 
the  grantee  wholly  failed  to  comply  action  against  the  defendant  for  the 
with  his  agreement,  where  it  is  not  al-  reformation  of  the  deed,  for  the  pui- 
leged  that  the  plaintiffs  have  suffered  pose  of  enabling  him  to  take  advan- 
any  pecuniary  loss  on  account  of  the  1  age  of  the  breach  of  such  covenants." 
grantee's  failure  to  perform  his  part  Citing  Bunnell  v.  Read,  2i  Conn.  586. 
of  the  contract,  and  by  the  terms  of  the  MiitiJce  in  Series  of  Conveyances.  — 
deed  the  land  would  in  the  event  When  a  mistake  occurs  in  a  series  cf 
of  the  cancellation  of  the  deed  revert  to  conveyances,  the  last  vendee  is  a 
the  widow  who  is  not  made  a  party  to  proper  party  plaintiff  to  a  bill  to  have 
the  suit.  Hensley  v.  Hensley,  (Ky.  the  deeds  corrected.  Tillis  v.  Smith, 
1865)  30  S.  W.  Rep.  613.  108  Ala.  264,  in   which  case  the  court 

8.  Gwyer  v.  Spaulding,  33  Neb.  573.  cited  Blackburn  v.  Randolph,  33  Ark. 

4,  Blackburn  v,  Randolph,  33  Ark.  119;  Greeley  e^.  De  Cottes,  24  Fla.  475 ; 
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declared  that  equity  will  not  interfere  in  favor  of  subsequent  pur- 
chasers who  are  simply  ignorant  of  the  former  mistake,  and  may 
be  presumed  to  have  intended  to  take  by  the  description  used, 
nor  against  subsequent  purchasers  by  the  true  description  for 
valuable  consideration  without  notice  of  the  former  mistake.^ 

8.  Defendant  —  a.  In  General.  —  The  bill  or  complaint 
should  not  join  improper  parties  defendant;*  but  all  parties  in 
interest  ought  to  be  brought  in,  as  the  court  will  not  determine 
the  rights  of  persons  who  are  not  parties.' 

Parker  v,  Starr,  21  Neb.  680;  and  May  knovirledgnient  was   not  a    necessary 

V,  Adams,  58  Vi.  74.  party  defendant.     Hutchinson  v,  Ains- 

1.  Per  Eakin,   J.,   in   Blackburn   v,  worth,  73  Cai.  452.  in   which  case  the 

Randolph,  33  Ark.  119.  court  said:     "  The  notary   was  not  a 

Where    Plaixitiff   Is   Not    Assignee  of  necessary  party  defendant  10  the  ref- 

Original  Orantee.  —  Norris  v.  Colorado  ormation  of  his  certificate.     The  ref- 

Turkey  Honestone  Co.,  22  Colo.   162,  ormation,  if  made  at  all,  could  only 

in  which  case  the  court  said:    "  The  be  so  made  by  the  judgment  of  the 

mere   fact    that  the    appellant's    [the  court." 

plaintiff's]  grantors  are  defendants  Parties  Without  the  Jnrisdiotion.  —  In 
iiere,  and  in  their  answer  disclaim  Ashmead  v.  Colby,  26  Conn.  287,  which 
any  rights  adverse  to  appellant,  is  not  was  a  suit£or  the  cancellation  of  a  con- 
equivalent  to  an  allegation  of  an  as-  tract  on  the  ground  of  fraud,  the  court, 
signment  to  it  of  their  rights,  nor  does  after  referring  to  the  general  rule  that 
it  supplement  the  complaint  so  as  to  all  parties  in  interest  ought  to  be 
make  it  complete  in  this  respect.  An  brought  in,  said:  *'  But  one  of  the 
examination  of  the  answer  shows  that  well-established  exceptions  to  this  rule 
this  defect  in  the  complaint  Is  not  is  said  to  be  founded  upon  the  imprac- 
tbereby  cured."  Citing  Lawrence  v.  ticability  of  making  the  new  or  neces- 
Montgomery,  37  Cal.  183;  Chamtliss  sary  parties,  and  getting  them  before 
V.  Miller,  15  La.  Ann.  713;  Willoughby  the  court,  which  is  also  said  to  occur 
V,  Middlesex  Co.,  8  Met.  (Mass.)  296;  when  such  new  parties  are  without  the 
Davis  V,  Clark,  33  N.  J.  Eq.  579;  and  jurisdiction  of  the  court,  and  conse- 
Collins  V.  Suau,  7  Robt.  (N.  Y.)  623.  quently  cannot  be  served  by  its  pro- 

8.  Peay  v.  Wright,  22  Ark.  198,  hold-  cess." 

ing  that  in  suits  to  rescind  a  contract  Parties  Who  Beltise  to  Join  as  Plaintiflb. 

the  general  rule  is  applied  that  only  — If  those  having  an  interest  identical 

those  shall   be   made   parties  against  with  the  plaintiff  refuse  to  join   them 

whom  a  decree  may  be  had;  Mattair  t/.  they     must     be     made     defendants. 

Payne,  15  Fla.  682.  Wyche  v.  Green,  32  Ga.  341,  in  which 

(hie  Having  No  Interest.  —  In  an  ac-  case   the  court    said:    *'  No  court  of 

tion  for  the  reformation  of  a  deed,  one  equity  should  undertake  to  reform   a 

who   has   no   interest  in  the  land  de-  written  instrument  conveying  title  to 

scribed    therein    need   not   be  made  a  property,  in  an  essential  matter,  with- 

party  defendant.     Power  v.   Burd,   18  out  having  before  it  all  the  parties  to 

Mont.  22.  be  affected  by  the  proposed  reforma- 

Joinder  of  One    Claiming    Paramount  tion." 

Title. —  In  an  action  for  the   reforma-  8.  Snyder  v.  Voorhes,  7  Colo.  296, 

tion  and  foreclosure  of  a  mortgage  one  which  was  an  action  to  rescind  a  deed 

whose  litle  is  adverse  and  paramount  for  fraud.     The  court  said:     '*  In  real 

to  that  of  the  mortgagor  is  not  a  neces-  actions,  or  one  like  this,  in  which  the 

sary  or  proper  party  defendant.     Mur-  title  to  realty  is  affected,  it  is  as  im- 

doch  V.  Leonard,  15  Wash.  142.  portant  to  the  parties   plaintiff  as   to 

Notary  Pnblie  Who  Acknowledged  Deed,  parties  defendant  to  have  the  proper 

—  To  a  suit   for  the  reformation  of  a  and  necessary  parties  before  the  court, 

notary's  certificate   so   as  to  make  it  in  order  that  they  may  be  bound  by  the 

show  that  the  acknowledgment   of  a  judgment."     See  also  Peay  v.  Wright, 

deed  was  taken  in  compliance  with  the  22   Ark.    198;  Ashmead   v.   Colby,   26 

statute,  the   notary   who  took  the  ac-  Conn.  287;  Mattair  v,  Payne,  15  Fla. 
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BeneOeiariM  in  Trait  Deed.  —  In  a  suit  to  reform  a  declaration  of 
trust  it  is  sufficient  to  bring  in  the  beneficiaries  who  will  be 
affected  by  the  reformation^  and  other  beneficiaries  whose 
interest  will  not  be  in  any  manner  affected  by  the  proposed 
reformation  need  not  be  made  parties.  ^ 

b.  Original  Parties  to  Contract.  —  in  a  soit  for  the  SMcdBiion 

or  CaneoUation  of  a  Contract  it  is  necessary  to  have  before  the  court 
all  the  parties  with  whom  the  plaintiff  made  the  contract  and 
whose  rights  will  be  affected  by  the  decree,  as  a  decree  will 
not  be  awarded  against  persons  who  are  not  parties  to  the  suit ;  * 
and  where  the  cancellation  of  a  deed  is  sought  the  plaintiff  must 
have  all  the  parties  who  join  in  its  execution  and  in  its  covenants 
before  the  court.' 

In  Suits  for  Boformation.  —  In  a  suit  by  the  grantee  in  a  deed,  or  his 
privy,  to  reform  the  deed,  the  grantor  in  the  deed  ought  to  be 
made  a  party,  or  if  he  is  dead,  his  heirs,  or  those  claiming  under 
him,  should  be  made  parties.^ 

682;  and  Trecothick  v,  Austin,  4  Mason  party  is  directly  a£fected  by  the  decree, 

(U.  S.)  42.  he  is  an  indispensable  party;  and  the 

Ol^eiBtion  Waived.  —  After  a  hearing  courts  only  depart  from  the  rule  when 

of  the  cause  upon  its  merits,  an  objec-  the   parties  are   so  numerous  that  it 

tion  that  a  necessary  party  was  not  would  be  inconvenient  or  inipossible  to 

joined,  comes  too  late.     Ferguson  v.  comply  with  it."     See  also  (Constant  v. 

Fisk,  28  Conn.  501,  which  was  a  suit  Lehman,  52  Kan.  227,  and  Freeman's 

for  reformation.  Bank  r.  Vose,  23  Me.  98. 

1.  Ward  V.  Waterman,  85  Cal.  488,  8.  Hill  v,  Lewis,  45  Kan.  162. 
in  which  case  the  court  said:  "As  to  Neoeisity  to  Make  Tnutee  Party. — 
each  of  these  separate  interests,  the  Where  the  cancellation  of  a  trust  deed 
contract  or  declaration  was  several,  is  sought  the  trustee  is  a  necessary 
and  not  joint;  and  to  reform  it  as  to  party;  but  the  cancellation  of  an  in- 
one  of  these  interests,  it  was  only  nee-  debtedness  which  is  secured  by  a  trust 
essary  to  make  those  persons  parties  deed  may  be  decreed  although  the 
who  were  interested  in  that  interest,  trustee  is  not  made  a  party.  Barth  v, 
ft  «  •  f  his  instrument  contains  the  Deuel,  11  Colo.  494,  in  which  case  the 
several  and  separate  agreements  of  court  said:  *' The  court  is  authorized 
many  parlies.  It  is  proposed  to  revise  to  cancel  the  indebtedness  secured  by 
h  only  as  to  one  of  those  agreements,  the  trust  deed,  and  such  cancellation 
This  may  be  done  without  bringing  in  must  operate  as  an  extinguishment  of 
any  but  the  parties  to  that  particular  the  interest  of  the  beneficiary  in  the 
agreement."  Citing  Moss  v.  Wilson,  premises  conveyed,  as  well  as  of  the 
40  Cal.  159,  and  Settembre  t^.  Putnam,  power  of  sale  in  the  trustee;  and,  as 
30  Cal.  490.  the  decree  of  the  court  may  be  made  a 

Bill  to  Set  Aside  Marriage  Settlement  matter  of  record,  it  may  thus  be  made 

—  Children.  —  To  a  bill  by  a  wife  to  set  a  notice  to  all  the  world,  with  the  same 

aside  a  marriage  settlement   entered  effect  as  notice  by  a  recorded  convey- 

into  between  herself  and  her  husband  ance,   that  by  the  extinguishment  of 

by  which  certain  property  which  be-  the   interest   of   the  beneficiary  under 

longed  to  her  was  conveyed  to  a  trustee  the  trust  deed  such  deed  was  rendered 

for  the  joint  use  of  herself,  husband,  wholly  inoperative  as  a  conveyance.'* 

and  such  children  as  she  might  have,  4.  Oliver  t.  Clifton,  59  Ark.  187,  in 

and  at  her  death  to  her  children,  the  which    case    the   court  ciud  Hellman 

children  should  be  made   parties  de-  v.   Schneider,  75  III.  423;    Durham  tr. 

fendant.     Gefken  v.  Graef,  77  Ga.  340.  Bischof,  47  Ind.  211;  Pierce  v.  Faunce, 

S.  Douglas  County  v.  Walbridge,  38  47  Me.   507;  Haley  v,  Bagley,  37  Mo. 

Wis.  179,  in  which  case  the  court  said:  363;  Daggett  v.  Ayer,  65  N.  H.  82;  and 

"  It  is  a  general  rule,   that  where  a  Busby  v.  Littlefield,  31  N.  H.  193. 
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c.  Privies — Subsequent  Purchasers  and  Incumbrancers 

—  (l)  In  Suits  far  Rescission  or  Cancellation — Haln  sad  FenonAl 
BaproM&utiTM.  —  In  an  action  by  a  grantor,  or  one  privy  to  the 
grantor,  to  cancel  a  deed,  if  the  grantee  is  dead  his  heirs  who  claim 
under  the  deed  are  necessary  parties  defendant.* 

PnrehftMr  or  AMignee  daiming  under  FlaintiJPi  Qraatee.  —  Where  the 
object  of  the  bill  is  to  cancel  a  deed  on  the  ground  that  the 
grantee  has  failed  to  perform  his  covenants  and  the  consideration 
has  wholly  failed,  the  grantee's  assignee  is  a  proper  party 
defendant ;  *  and  where  rescission  or  cancellation  is  sought  on  the 
ground  of  fraud  on  the  part  of  the  grantee  in  a  deed  it  is  proper 
to  join  with  the  grantee  a  purchaser  from  whom  he  took  title 
with  knowledge  of  the  fraud.* 

Mortgagor  Who  Hm  Parted  with  Title,  st ruction  of  the  contemplated  railroad, 

—  Where,  by  a  mistake,  one  of  the  and  there  was  an  express  promise  on 
witnesses  present  at  the  execution  of  a  the  part  of  the  company  to  construct 
mortgage  omits  to  subscribe  his  name  the  road,  by  virtue  of  which  agree- 
as  such  pursuant  to  a  statutory  require-  ments  a  conveyance  was  secured.  The 
ment,  and  afterwards  the  mortgagor  railroad  company  failed  to  construct 
conveys  the  land  covered  by  the  mort-  the  contemplated  railroad,  and  sold  out 
gage  to  a  purchaser  with  notice,  the  to  another  railroad  company  with  the 
mortgagor,  as  well  as  the  subsequent  intent  that  the  whole  enterprise  should 
purchaser,  is  a  proper  party  defendant  be  abandoned,  and  it  was  held  that 
to  a  suit  for  reformation.  Watson  v,  such  other  railroad  company  was  a 
Wells,  5  Conn.  468.  proper  party  defendant. 

1.  Snyder  v.  Voorhes,  7  Colo.  296,  8.  Swihart  r.  Harless,  93  Wis.  211. 

holding  that  it  is  insufficient  to  make  Present  Holders  of  Bonds.  —  Where  it 

the  personal  representatives  parties  de-  is  sought  to  cancel  a  note  and  mort- 

fendant.  gage  given  a  railroad  company  on  the 

Heir  Who  Clainu  No  Intereit  in  Prop-  ground   that  they    were   procured   by 

orty.  —  To  a  bill  to  set  aside  a  deed  pro-  fraud,  and  it  appears  that  the  same  have 

cured  by  fraud  against  two  of  the  chil-  been  deposited  by  the  railroad  company 

dren   of  a  deceased  grantee,   a  third  as  collateral  security  to  indemnify  a  city 

child  of  the  deceased  grantee  who  is  against  the  payment  of  bonds  issued 

not  claiming  any  interest  in  the  prop-  by  the  city  in  aid  of  the  construction  of 

erty  conveyed   is  a  proper  but  not  a  the  railroad,  and  it  is  claimed  that  the 

necessary  party  defendant,  and  failure  city  bonds  are  void,  the  holders  of  the 

to  join  such  child  does  not  render  the  bonds  are  necessary  parties  defendant, 

bill  demurrable.      EUesworth    v.  Mc-  Burhop  v.  Milwaukee,  18  Wis.  431,  20 

Coy,  95  Ga.  44.  Wis.  338. 

Neoesiity  to  Join  Admlniitrator.  —  In  a  Saboeqnent  Porohaier  Proper  hat  Hot 

suit  against  the  children  of  a  deceased  Heoeosary  Party.  —  In  an  action  by  the 

grantee  to  set  aside  a  deed  procured  by  maker  of  a  deed  against  the  grantee  to 

fraud,  where  it  is  not  alleged  in  the  bill  cancel  the  deed  on  the  ground  that  it 

that  the  grantee  was  insolvent  or  in  was   procured  by  fraud,  the    plaintiff 

debt  at  the  time  of  his  death,  or  that  may  join  a  vendee  of  the  grantee  as  a 

the  administrator  has  any  right  to  ad-  defendant  if  he  sees  proper  to  do  so,  but 

minister  the  real  estate  of  his  intestate,  such  vendee  is  not  a  necessary  party, 

the  administrator  is  not  a  necessary  as  his  rights,  if  he  has  any,  will  not  be 

party  defendant.      EUesworth  v.   Mc-  affected  by  the  judgment.     Silberberg 

Coy,  95  Ga.  44.  v.  Pearson,  75  Tex.  287,  citing  Chap- 

8.  Savannah,  etc.,  R.  Co.  v,  Atkin-  man  &.  Lacour,  25  Tex.  94,  and  Wood 
son,  94  Ga.  780,  in  which  case  the  v.  Lough  miller,  48  Tex  205. 
plaintiff  had  made  a  deed  conveying  Heoesiity  to  Make  Ineiunbranoer  Party. 
the  right  of  way  to  a  railroad  com-  —  In  an  action  to  rescind  a  deed  pro- 
pan  y,  the  consideration  of  which  was  cured  by  fraud,  where  it  is  alleged 
the  benefits  which  were  expected  to  that  the  defendant  has  encumbered  the 
accrue  to  the  plaintiff  from  the  con-  land,  and  the  prayer  is  for  a  money 
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(2)  In  Suits  for  Reformation.  —  Equity  has  jurisdiction  to 
relieve  against  mistake,  not  only  against  original  parties  to  the 
contract,  but  also  against  those  claiming  under  them  as  heirs, 
devisees,  judgment  creditors,  or  purchasers  from  them  with 
notice  of  the  facts;  *  and  such  persons  claiming  under  the  orig- 
inal parties  to  the  contract  are  proper  and,  it  would  seem,  neces- 
sary parties  defendant.* 

Innooent  Pnrohafen.  —  A  bill  to  reform  a  deed  by  correcting  a  mis- 
take therein  will  not  lie  against  an  innocent  purchaser  for  value 
without  notice.' 

d.  Joinder  of  All  Participators  in  Fraud.  —  Where  the 
plaintiff  alleges  that  he  has  been  defrauded  of  his  property  by  a 
series  of  transactions,  and  that  the  acts  of  each  of  the  several 
defendants,  although  all  of  them  did  not  participate  directly  in 
all  of  the  alleged  fraudulent  acts,  were  connected  with  the  acts  of 
the  others,  and  appropriate  relief  is  asked  as  to  each  wrongdoer, 
it  is  proper  to  join  them  as  defendants  in  one  suit.^ 

judgment  against  the  grantee  for  the  Moon»  2  Johns.  Ch.  (N.  Y.)  585,  7  Am. 

value  of  the  land  to  be  discharged  by  Dec.  559.     See  also  Watson  v.  Wells,  5 

his  conveying  to  the  plaintiff  within  Conn.  468. 

sixty  days  after  the  termination  of  the  8.  Smith    v,    Brunk,    14    Colo.    75; 

suit  an  unencumbered  title  to  the  land,  Wyche  v.  Greene,  11  Ga.  159. 

the  incumbrancer  is  not  a  proper  party  Personal  BepresentatlTes  c^  Ghraator. — 

defendant.     Edwards  v,  Richards,  95  In  an  action  by  a  tenant  in  common  for 

Ga  655.  the  reformation  of  a  deed  made  by  his 

1.  Simpson  v,  Montgomery,  25  Ark.  cotenant,   which    by  reason  of  fraud 

367,  in  which  case  the  court  died  Sim-  practiced  on  the  grantor  was  made  to 

mons  V,   North,  3  Smed.  &  M.  (Miss.)  embrace  more  land  than  was  intended, 

67;  Gouverneur  v.  Titus,  6  Paige  (N.  the  grantor,  or  if  he  is  dead  his  per- 

Y.)  347.     See  also  Holabird  v.  Burr,  17  sonal  representative,  is  a  proper  party 

Conn.  556;  Adams  v,  Stevens,  49  Me.  defendant.     Prater  v.  Bennett,  98  Ga. 

362;  Freeman's  Bank  v.  Vose,  23  Me.  413. 

98;  and  Taylor  v.  Wheeler,  2  Vern.  565.  Where  Heir  of  Ghraateo  Hm  Parted  with 

Assignee   for   Benefit    of  Creditors. —  Interest.  —  To  a  bill  to  have  a  deed  ab- 

Equity     will     grant    relief    not    only  solute  reformed  so  as  to  make  it  read 

against    the    party    himself    and    his  as  a  mortgage  an  heir  of  the  grantee  is 

heirs,   but  against  his    assignee    and  not  a  necessary  party  where  it  appears 

creditors,  if  he  become  bankrupt.    Per  that  since  the  execution  of  the  instru- 

Williams,  C.  J.,  in  Holabird  v.   Burr,  ment   the  grantee  has  conveyed   the 

17     Conn.     556.       Citing    Taylor     v,  land  to  a  third  person.    Adams  v,  Stc- 

Wheeler,  2  Vern.  565.  vens,  49  Me.  362.     See  also  Lestrade  v. 

Pnrohasen  \7itl1  Notice.—  In  Citizens'  Baith,  19  Cal.  660. 

Nat.  Bank  v.  Judy,   146  Ind.   322,   it  8.  Foster  v.  Kingsley.  67  Me.  152.  in 

was  said  that  a  mistake   in  a   mort-  which  case  the  court  cited  Whitman  v, 

gage    '*  may    not    only    be    corrected  Weston,  30  Me.  285,  and  Kilpatrick  v. 

against    the    mortgagor,    but    against  Strozier,  67  Ga.  247.     See  also  Am.  and 

subsequent  purchasers  with  notice  of  Eng.  Encyc.  of  Law,  title  Reformation 

the  facts  and  against  judgment  credit-  and  Cancellation  of  Contracts, 

ors  of  the  mortgagor  or  such  purchaser  4.  Bowden  v.  Achor,  05  Ga.  243. 

with  notice.'*     OVm^  Shirk  v.  Thomas,  Joinder  of  Canses  of  Action.-— As  to 

121  Ind.  147;  Boyd  v,  Anderson,  102  what  causes  of  action  may  be  joined  in 

Ind.  217;  Figart  v.  Halderman,  75  Ind.  one  suit,  see  supra. 

564;    Busenbarke  r.  Ramey,  53  Ind.  Payee  of  Note  Proonred  by  Prand  of 

499:    Sample  v.   Rowe,   24  Ind.   208;  Several.  —  Where  two  persons  have  sep- 

White  V.  Wilson,  6  Blackf.  (Ind.)  448,  arate  claims  against  a  partnership  and 

39  Am.   Dec.    437;    and   Gillespie    v.  by  false  representations    procure  the 
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Vni  The  Bill  ob  Complaiitt  —  1.  In  General.  —  In  many 
respects  a  bill  or  complaint  in  a  suit  for  the  rescission,  cancella- 
tion, or  reformation  of  a  contract  is  governed  by  ordinary  rules  of 
pleading,  as  will  be  seen  hereinafter.* 

2.  DefiniteneBS  and  Certainty  —  statement  of  Gonerai  Bule.  —  The  bill 
or  complaint  in  a  suit  for  therescission,  cancellation,  or  reforma- 
tion of  a  contract  must  be  definite  and  certain  in  its  allegations, 
and  must  contain  direct  and  positive  averments  of  facts  showing 
that  the  plaintiff  is  entitled  to  relief.  General  and  vague  allega- 
tions are  insufficient.* 

execution  of  a  note  in  the  firm  name  to  2.  See  generally  article  DEPiNrrsNESS 

one  of  such  claimants  for  their  com-  and  Certainty  in  Pleading,  vol.  6,  p. 

bined  claims,  the  only  necessary  party  246,  and,  for  the  application  of  the  gen- 

defendant  is   the  payee  of   the   note,  eral  rule  of  pleading  to  suits  such  as 

Salter  v.    Krueger,   65    Wis.    217,    in  here  under  consideration,  the  following 

which  case  it  was  held  that  the  payee  cases: 

of  the  note  was  as  to  the  other  claim-  California.  —  Pedrorena    v.     Hotch- 

ants  the  trustee  of  an  express  trust,  kiss,  q5  Cal.  636;  Maggini  v.  Pezzoni, 

and  that,  assuming  that  the  note  was  76  Cal.  631:  Russell  v.  Mixer,  42  Cal. 

valid,  it  was  enforceable  in  the  name  475;    Purdy   v.   BuUard,  41    Cal.  444, 

of  the  payee  alone.  which  was  an  action  to  rescind  a  sale 

Ghrantoe  Named  in  Seed  Instead  of  In-  on  the  ground  of  fraud;  Thorn aso n  «/. 

tended  Grantee.  —  Where  it   is  alleged  De  Greayer,  (Cal.   1892)  31  Pac.  Rep. 

that  the  intended  grantee  of   a  deed  567. 

fraudulently  procured  the  deed  to  be  Colorado.  —  Norris      v.      Colorado 

made  to  another,  such  other  is  a  proper  Turkey  Honestone  Co.,  22  Colo.  162. 

party  defendant  to  a  suit  to  cancel  the  Connecticut.  —  Thompsonville     Scale 

deed  under  allegations  that  she  was  a  Mfg.    Co.    v.    Osgood,    26  Conn.    16, 

party  to  and  cognizant  of  the  fraud,  wherein  it  was  held  that  general  and 

Rasmussen  v.  McKnigbt,  3  Utah  315.  vague  allegations  were  insufficient. 

Action  to  Cancel  Seed  —  PerionB  Who  Florida,  —  Harrington  t/.  Rutherford, 

Assisted    in     Fraud.  —  One     who     has  38  Fla.  321,  holding  that  the  plaintiff 

merely  assisted  in  the  procurement  by  must  state  a  clear^rama /ariV  case  by 

fraud  of  a  deed  to  another  is   not   a  positive  averments, 

proper  party  to  an  action  to  cancel  the  Indiana,  —  Citizens*    Nat.    Bank  v. 

deed.     Seiferd  v.  Mulligan,  36  N.  Y.  Judy,  146  Ind.  322. 

App.  Div.  33,  28  Civ.  Pro.  (N.  Y.)  373.  N^ew  Jersey.  —  Brown  v.  Carpenter, 

1.  See    generally    article    Bills    in  57  M.  J.  Eq.  23. 

Equity,  vol.  3,  p.  335;  and  Complaints  Oregon. — Osborn    v.   Ketchum,    25 

AND  Petitions  in  Code  Pleading,  vol.  Oregon  352;  Meier  v.  Kelly,  20  Oregon 

4»  p.  587.  86. 

Motion  to  Dismiss  —  Amendable  Defects.  Wisconsin.  —  Hagenah  v.  Geffert,  73 

—  In  a  suit  10  cancel  a  deed,  the  court  Wis.  636;  Grossbach  v.  Brown,  72  Wis. 

will  apply  the  general  rale  that,  on  a  458,   which  was  an  action  for  the  ref- 

motion  to  dismiss  the  bill  for  want  of  ormation  of  a  deed, 

equity,  amendable  defects  in  the  bill  Inconsistent  Allegations  of  Fact.  —  If 

will  not  be  considered,  but  will  be  re-  the    complaint    contains    inconsistent 

gardcd  as  amended.     Piedmont  Land  allegations  of  fact  of  which  the  parties 

Imp.  Co.  V.   Piedmont  Foundry,  etc.,  must  have  had  personal  knowledge  it 

Co.,  96  Ala.  389.  will  be  construed  against  the  pleader. 

Adequate  Remedy  at  Law.  —  If  after  Sackman  7f.  Campbell,  15  Wash.  57. 

the  issues  are  formed  in  an  action  to  Matters  Foreign  to  Issues.  —  In  Horner 

rescind  a  contract,  it  is  agreed   to  try  v.  Bramwell,   23  Colo.  238,  in  which 

them  as  an  equitable  action,  it  cannot  case   the   reformation   of  a  deed  was 

be  objected  on  appeal  that  there  was  sought,  the  court  made  the  following 

an  adequate  remedy  at  law  in  an  action  criticism    of    the    complaint:     "This 

for  breach  of  warranty.     McCorkell  v.  pleading  is  very  voluminous,  contain- 

Karhoff,  90  Iowa  545.  ing,  as  it  does,  many  matters  of  evi« 
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Safflolent  Aoouraoy  and  Preoifion.  —  It  is  immaterial  that  the  bill  or 
complaint  lacks  accuracy  and  precision,  if,  taking  it  all  together 
with  the  aid  of  the  exhibits  annexed,  it  alleges  facts  substantially 
sufficient  to  show  that  the  plaintiff  is  entitled  to  the  relief  asked.  ^ 

Waiver  of  Objections.  —  A  bill  or  complaint  which  does  not  make 
it  clear  whether  the  gravamen  of  the  suit  is  fraud  or  mistake  is 
faulty,  but  if  sufficient  facts  are  alleged  to  authorize  a  decree, 
the  objection  may  be  waived.* 

8.  Legal  Condiuions.  —  Whatever  may  be  the  nature  of  the 
relief  sought,  and  whatever  may  be  the  theory  upon  which  the 
bill  or  complaint  is  framed,  the  pleader  must  not  allege  mere 
legal  conclusions,  but  must  allege  facts  which  will  enable  the 
court  to  see  that  he  is  entitled  to  the  relief  sought.' 

Sofficienoy  of  ATerment  of  Facts.  —  However,  where  facts  are  alleged 

dence  which  should  not  be  included  kiss,  95  Cal.  636;  Hick  v.  Thomas,  90 

therein,    and    other    matters    entirely  Cal.  2S9;   Thomason  v.   De   Greayer, 

foreign  to  the  issues  between  the  par-  (Cal.  1892)  31  Pac.  Rep.  567. 

ties."     See  also  Balue  v,  Taylor,  136  Connecticut.  —  Thompsonville    Scale 

Ind.  368,  wherein  it  was  held  that  the  Mfg.  Co.  v.   Osgood,  26  Conn.   16,  in 

complaint  should  not  contain  tedund-  which  case  the  court  in  holding  a  bill 

ant  matter.  for  reformation  insufficient,  said:    "An 

1..  Grossbach  v.  Brown,  72  Wis.  458,  unwarranted  inference  was  drawn  by 

which  was  an  action  for  the  reforma-  the  pleader  from  the  instrument  which 

tion  of  a  deed.  he  sets  forth  in  his  bill." 

Deviation    from     Technieal     Form.  —  Florida.  — Mattair  v.  Payne,  15  Fla. 

Although  a  bill  for  the  reformation  of  682. 

a  deed  is  not  in  the  accurate  and  tech-  Iowa.  — Harding  v.  Des  Moines  Nat. 

nical   form    which   is    desirable,   it  is  Bank,  81  Iowa  499. 

sufficient  if  the  question  whether  I  here  Kansas.  —  State  v.  Williams,  39  Kan. 

was  a  material  mistake  in  the  deed  is  517,  which  was  an  action  for  the  re- 

substantially  presented  so  that  it  can-  scission  of  a  contract  on  the  ground  of 

not   be   misapprehended.      Tucker  v.  fraud. 

Madden,  44  Me.  206.  Oregon.  —  Hyland    v.     Hyland,     19 

Soffloienoy     of    Ordinary     and    Plain  Oregon    51,    wherein   Thayer,   C.  J., 

Language.  —  If  the  bill  or  complaint  in  said  that  *'  attorneys  who  prepare  com- 

an  action  for  the  rescission  of  a  con-  plaints  to  reform  written  instruments 

tract  is  couched  in  ordinary  and  plain  are  too  apt  to  state  conclusions  instead 

language,  such  as  can  be  readily  un-  of  facts:  "  Lewis  v.  Lewis,  5  Oregon 

derstood,   and    sets  up    grounds    for  169,   in   which    case   reformation  was 

equitable  relief,  it  will  be  upheld  on  sought. 

demurrer.     Wilson  v.  Moriarty,  77  Cal.  Averment  that  Inetrnment  Ii  "  Hull  and 

596.  Void."  —  In    Harding   v.    Des   Moines 

2.  Baldock  v.  Johnson,  14  Oregon  Nat.  Bank,  81  Iowa  499,  it  was  de- 
542.  clared  that  an  allegation  that  the  in- 

3.  See  generally  article  Legal  Con-  strument  as  signed  and  delivered  was 
CLUSioNS,  vol.  12,  p.  1020,  and  specific  null  and  void  was  the  averment  of  a 
subdivisions  under  the  head  of  this  conclusion  from  the  alleged  fact  that  it 
article;  and  see  as  illustrating  the  ap-  was  signed  in  blank,  and  not  the  state- 
plication  of  the  general  rule  stated  in  ment  of  an  additional  ground  for  re- 
the  text  the  following  cases:  lief. 

Alabama.  —  Piedmont    Land     Imp.  Faote  ai  to  Making  of  Gontraots. —  An 

Col  V.  Piedmont  Foundry,  etc.,  Co.,  96  averment   that  the  complainant  relied 

Ala.  389;  Goree  v.  Clements,  94  Ala.  upon  the  *'  assurances  and  promises  of 

337,  which  was  a  suit  for  cancellation;  Caldwell  to  complete  the  belt  road,  as 

Reynolds  v.  Excelsior  Coal   Co.,    100  he  agreed  to  do  at  the  time  he  sold  the 

Ala.  296.  land,"  will  not  supply  a  failure  to  aver 

California,  —  Pedrorena    v.     Hotch-  facts  necessary  to  constitute  an  assur- 
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showing  that  the  plaintiff  has  grounds  for  relief,  e.  g,,  fraud 
or  mistake,  this  is  sufficient,  and  the  pleader  need  not  allege 
in  totidem  verbis  the  grounds  upon  which  he  relies.* 

4.  HaltifariouBneflMt.  —  As  in  other  suits  the  bill  must  not  be 
multifarious.* 

6.  Oronnds  for  Equitable  Eeliel  —  A  general  rule  compliance 
with  which  is  always  insisted  upon  by  the  courts  is  that  the  bill  or 
complaint  must  present  a  state  of  facts  bringing  the  case  within 
some  one  of  the  well-defined  grounds  of  equitable  jurisdiction, 
and  must  be  founded  upon  a  theory  under  which  the  plaintiff  is 
entitled  to  the  relief  sought,  and  state  all  the  facts  essential  to 
support  such  theory.' 

Some  Special  Oroand  for  EqniUble  Belief  must  be  alleged,  and  the  mere 
fact  that  the  instrument  ought  not  to  be  enforced  is  insufficient, 
standing  alone,  to  justify  a  resort  to  an  equitable  action.* 

Title  of  Plalntiir  to  BeUef.  —  The  bill  must  show  that  the  plaintiff 

ance  or  promise  to  complete  the  road.  North  Dakota,  —  Littler.  Little,  2  N. 

Birmingfham   Warehouse,  etc.,  Co.  v.  Dak.  175. 

El/ton  Land  Co.,  93  Ala.  549.  Ohio,  —  Knobb  v,  Lindsay,  5    Ohio 

Surplasage.  —  In  State  v.  Williams,  39  468. 

Kan,  517,  charges  of  fraud,  without  any  Oregon,  —  Lewis  v,  Lewis,  5  Oregon 

allegation  of  the  facts  constituting  the  169. 

fraud,  were  treated  as  surplusage.  Washington.  -*  Drown   v,    Ingels,  3 

1.  Grove  v.  Rentch,  26  Md.  367,  in  Wash.  424. 

which  case  it  was  also  declared  that  West  Virginia,  —  Beard  v.  Arbuckle, 

the  charge  may  be  substantially  made  19  W.  Va.  135. 

by   stating  the  facts  from   which  the  Wisconsin,  —  McMillen  v.  Mason,  71 

grounds  for  relief  will  be  necessarily  Wis.  405:    Kyes  v.  Merrill  Furniture 

implied.  Co.,  92  Wis.  32. 

8.  Marshall    v.    Means,   12  Ga.   61,  Action  by  Assignee  for  Benefit  of  Credit- 

which  was  an  action  to  reform  aeon-  ors.  —  The  statute  (Sanb  &  B.  Annot. 

tract.  Stat.  Wis.,  §§  702<j,  1693,  t693rt,  mak- 

Dinniiial.  —  In  Mattair  v,  Payne,  15  ing  an  assignee  for  the  beneht  of  cred- 

Fla.  682,  it  was  held  that  as  the  mat-  itors  the   representative  of  creditors, 

ters  grouped  together  in  the  bill  were  and  authorizing  him,  or  in  his  default 

incompatible  and  multifarious  the  bill  a  creditor,   to  bring  an  action  to  set 

should  be  dismissed.  aside  fraudulent  transfers  of  property 

Joinder  of  Caoses  of  Action.  —  As  to  the  by  the  assignor,  limits  the  assigr.ee*s 

causes  of  action  which  may  and  may  right  of  action   to  such  transfers  as 

not  be  joined  see  supra^  VI.  Joinder  of  have  been  made  by  the  assignor  before 

Causes  of  Action,  assignment,  and  does  not  apply  to  an 

8.  Alabama,  —  Mooie    v,    Tate,    102  action  to  avoid  a  transfer  made  by  the 

Ala.  320.  assignee  in  administering  the  estate, 

California.  —  Buena  Vista  Fruit,  etc.,  and  where  such  action  is  brought,  the 
Co.  V,  Tuohy,  107  Cal.  243;  Barfield  v.  complaint  must  allege  fraud  or  a  mis- 
Price,  40  Cal.  535;  Lewis  z/.  Tobias,  10  take  of  fact  as  distinguished  from  a 
Cal.  574.  mistake  of  law  as  is  necessary  in  ordi- 

Colorado,  —  Travelers  Ins.  Co.  v.  Red-  nary  actions  to  avoid  contracts.     Kyes 

field.    6    Colo.   App.    190;    People    v,  v.  Merrill  Furniture  Co.,  92  Wis.  32 

Tynon,  2  Colo.   App.   131;    Walker  t,  4.  Prr  Rapallo,  J.,  in  Venicet/.  Wood- 

Pogue,  2  Colo.  App.  140.  ruflf,  62  N.  Y.  462,  20  Am.   Rep.  495. 

Connecticut, — Coe  v.  Turner,  5  Conn.  Citing  Allerton   v,    Belrlen,   49  N.    Y, 

86.  373;  Minturn  v.  Farmers*  L.  &  T.  Co., 

Iowa,  —  Brainard     v,    Holsaple,     4  3  N.  Y.  49S;  Morse  v.  Hovey,  q  Paige 

Greene  (Iowa)  485.  (N.  Y.)  197;  Perrine  v.  Striker,  7  Paige 

New  York,  — Venice  v.  Woodruff,  62  (N.  Y.)  598;  Reel  v.  Newburgh  Bank, 

N.  Y.  463.  I  Paige  (N.  Y.)  215;  Field  v.  Holbrook, 
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has  title  to  the  relief  sought,*  and  must  allege  some  equity  supe- 
rior to  that  of  the  party  against  whom  he  asks  it.*  Thus,  where 
the  reformation  of  a  contract  is  sought,  and  the  contract  as  set 
out  does  not  disclose  that  the  plaintiff  is  a  party  to  it,  the  plain- 
tiff must  allege  facts  connecting  himself  with  the  contract  as  a 
party. ' 

Oroandfl  Not  AUeged.  —  The  plaintiff  is  entitled  to  a  decree  only 
upon  the  case  as  made  by  his  bill  or  complaint,  and  the  court  will 
not  hear  evidence  of  or  base  its  decree  upon  fraud,  mistake,  or 
other  grounds  of  equitable  relief  which  are  not  alleged  in  the  bill 
or  complaint,  or  which  are  not  sufficiently  alleged.* 

Doflnite  Theory  of  Bill.  —  The  bill  or  complaint  must  proceed  upon 
a  definite  theory,  and  the  cause  must  be  tried  upon  the  theory 
presented  upon  the  pleadings,  and  no  other  or  different  one.* 

8nit  for  Reformation.  —  Where  the  reformation  of  a  contract  is 
sought    it  is  necessary  to  allege  some  of  the  well- understood 

6  Duer  (N.Y.)  597;  and  Grand  Chute  t'.  in   holding  the  complaint   insufficient 

Winegar.  15  Wall.  (U.  S.)  355.  said:    "  If  we  should  undertake  to  re* 

1.  Coe  V.  Turner,  5  Conn.  86,  which  form  this  instrument  under  the  present 

was  a  suit  for  rescission  on  the  ground  complaint,  we  would  do  so  without  any 

of  fraud.  allegations  to  support  the  decree,  and 

8.  Lumbert  v.   Hill,  41    Me.  475,  in  would  be  deciding  a  case  not  presented 

which  case  relief  was  sought  against  a  by  the  record."     See  also  Crittenden 

mistake.  v,  Craig,  2  Bibb  (Ky.)  474,  wherein  it 

8.  Pape  V.  Kaough,  (Ind.  App.  1899)  was  held   that  the   bill  must  contain 

55   N.    E.    Rep.    775,   in    which    case  sufficient  equity  to  warrant  the  decree. 

Kaough  sought  the  reformation  of  a  5.  Balue   v,    Taylor,    136    Ind.   368. 

contract  in  which  his  name  did  not  ap-  See   also  Lemon  v,    Phcenix   Mut.    L. 

pear  except  in  the  signature  as  follows:  Ins.  Co.,  38  Conn.   294;    Harkness  v, 

'*  Fleming  Manufacturing  Company,  by  Fraser,  12  Fla.  336,  in  which  case  the 

A.  Fitzsimmons.     William  Kaough."  -  cancellation  of  a  deed  was  sought;  In- 

4.  Smith  V.  Ramer,  6C0I0.  App.  177;  dlanapolis  First  Nat.  Bank  v.  Root,  107 

Dotterer    v.    Freeman,    88    Ga.     479;  Ind.  224;    Western  Union  Tel.  Co.  v. 

Grove  v.  Rentch,  26  Md.  367;  Watkins  Reed,  96  Ind.  195;  Mescall  v.  TuUy,  91 

V.   Stockett.  6   Har.   k    T.   (Md.)  445;  Ind.  96;  Constant  v,  Lehman,  52  Kan. 

Timmsw.  Shannon,  19  Md.  312;  Wesley  227;    Cross  v.  Bean,  81  Me.  525;  Mc- 

V.  Thomas,  6  Har.  &  J.  (Md.)  28.  Elderry  v.  Shipley,  2  Md.  25;  Tllden  ik 

8idt  for  Beformatibn  —  Avennent  of  Streeter,  45  Mich.  533. 
Fraud.  —  In  Park  v.  Blodgett,  64  Conn.  ATerment  that  Deed  Was  Defective.  ~ 
28,  in  which  case  the  defendant  asked  In  a  suit  by  a  purchaser  to  rescind  the 
the  reformation  of  a  contract,  the  court  contract  of  sale,  if  he  does  not  allege 
said:  *'  No  fraud  is  properly  charged,  that  the  deed  made  to  him  was  defective 
and  certainly  none  is  found,  and  what-  and  that  it  failed  to  convey  title,  this 
ever  claim  to  relief  the  defendant  may  matter  is  not  in  issue  between  the  par- 
have  must  rest  wholly  on  the  ground  ties.  Butler  v.  Miller,  15  B.  Mon. 
of  mistake."     To  the  same  effect  is  ,  (Ky.)  617, 

Stephens  v,  Murton,  6  Oregon  193.  In  Failure  to  Aver  Imanity.  —  In  Mines 

which    case    the    court    used    similar  v.    Horner.   86    Iowa   594,   fraud   was 

language.  alleged,  and  it  was  held  that  it  was  im- 

ATerment  of  Aoddent.  —  In  Segur  v,  proper  to  grant  relief  on  the  ground 

Tingley,  11  Conn.  134.  the  court  said:  that   the  grantor  in  the  deed  had  not 

*'  It  is  not  claimed   that  there  is  any  sufficient  mental  capacity  to  make  the 

accident  which  is  a  ground  for  inter-  deed. 

position.    The  plaintiff  must,  then,  rely  Assomption   of   Facts  by  Coort  — In 

cither  upon  fraud  or  mistake."  Missouri  River,  etc.,  R.  Co.  r.  Miami 

Inauflloient     Bads    for     Decree.  —  In  County,  12  Kan.  482,  the  court  said: 

Meier  I/.  Kelly.  20  Oregon  86,  the  court  **  We     cannot     assume    a     fact,    not 
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grounds  of  reformation,  such  as  fraud,  accident,  or  mistake,  and 

if  this  is  not  done  and  the  bill  or  complaint  presents  simply  a 
case  where  the  plaintiff  has  made  a  written  contract  and  seeks  to 
add  a  verbal  stipulation  which  alters  its  meaning  and  purpose  in 
a  material  respect,  a  demurrer  will  be  sustained.^ 

6.  Inadequacy  of  Eemedy  at  Law.  —  Equity  will  not  rescind, 
cancel,  or  reform  a  contract,  except  in  extraordinary  cases,  and 
where  a  bill  asking  such  relief  shows  that  the  plaintiff  has  a  per- 
fect remedy  at  law  it  is  without  equity  and  should  be  dismissed.* 

alleged,  to  exist,  for  the  sake  of  up-  v.  Reals,  79  N.  Y.  202;  Venice  r.  Wood- 
holding  a  pleading  deficient  without  ru£F,  62  N.  Y.  462,  20  Am.  Rep.  495; 
it."  Rankin  i/.  Atherton.  3  Paige  (N.  Y.) 

1.  Strieker  v.  Tinkham,  35  Ga.  177;  143. 

Newell  V.  Stiles,  21  Ga.  118;  Brintnall  North  Carolina,  —  Potter  r.  Everitt, 

V.   Briggs,    87  Iowa    538;    Roberts  v.  7  Ired.  Eq.  (N.  Car.)  152,  in  which  case 

Chamberlain,  30  Kan.  677;  Evarts  v.  rescission  was  sought  for  mere  inade- 

Sieger,  5  Oregon   147;  Lewis  v.  Lewis,  quacy  of  price;    Murray  v.    King,   7 

5  Oregon  169.  Ired.  Eq.  (N.  Car.)  19. 

8.  Alabama,  —  Piedmont  Land  Imp.  Ohio,  —  Quebec  Bank  v,  Weyand,  30 

Co.  V.  Piedmont  Foundry,  etc.,  Co.,  96  Ohio  St.  126. 

Ala.  389;  Shelby  v.  Tardy.  84  Ala.  327.  Oregon,  —  Raley  v,  Umatilla  County, 

California.  —  Lewis     v.    Tobias,    10  15  Oregon  172. 

Cal.  574.  Pennsylvania,  —  Travis's     Appeal, 

Connecticut,  —  Grant      v.      Halkins,  (Pa.  1887)  8  Atl.  Rep.  601. 

2  Root  (Conn.)  479.  Tennessee,  —  Barnett  v.  Clark,  5  Sneed 
Georgia.  —  Trammell    v.    Marks,  44  (Tenn.)  435;    Stipe   v.   Stipe,  2    Head 

Ga.  166;  Davis  v,   Moorefield,  40  Ga.  (Tenn.)     169;     Voung    v,     Butler,     i 

185;  Butler  V.  Durham,  2  Ga.  413  Head  (Tenn.)  640;    Hale   v,    Witt,   i 

Idaho,  —  Ada     County     v.      Bulien  Heisk.  (Tenn.)  567. 

Bridge  Co.,  (Idaho  1896)  47  Pac.  Rep.  Vermont.  —  Deveraux  v.  Cooper,  15 

818.  Vt.  88. 

Illinois.  —  Imperial   F.    Ins.    Co.   v.  West   Virpinia.  —  Anderson  7k  Sny- 

Gunning,  3i  111.  236;  Reedy  z/.  Chicago  der,  21  W.  Va.  632;  Jones  v.  Fox,  20 

Vinegar,  etc.,  Co.,  30  111.  App.  153.  W.  Va.  370. 

Indiana. — Shoup    v.   Cook,    I    Ind.  W^wr<?wji».— Reuterv.  Lawe,  86  Wis. 

135.  106;    Becker  v.  Trickel,  80  Wis.  484; 

Iowa.  —  Brainard     v.     Holsaple,     4  McMillen  v.  Mason,  71  Wis.  405. 

Greene  (Iowa)  485.  United  States. — San  Diego  Flume  Co. 

Kansas.  —  Hardy   v.    Newton    First  r.  Souther,  90  Fed.  Rep.  164,  61  U.  S. 

Nat.  Bank,  46  Kan.  88.  App.  134,  which  was  a  bill  for  cancel- 

Kentucky.  —  Blanchard  v.  Kenton,  4  lation;  ^tna  L.  Ins.  Co.  v.  Smith,  73 

Bibb  (Ky.)  451;  Hieronymus  v.  Hicks,  Fed.  Rep.  318;  Cincinnati,  etc.,  R.  Co. 

3  J.  J.  Marsh.  (Ky.)  701.  v.  McKeen,  64  Fed.  Rep.  36,  24  U.  S, 
Maine,  —  Farmington  Village  Corp.  App.  218;  U.  S.  Bank  v.  Lyon  County, 

V.  Sandy  River  Nat.  Bank.  85  Me.  46.  46  Fed.   Rep.   514;  Yeatman  v.  Brad- 

Massachusetts.  —  Allen  v,  Storer,  132  ford,  44  Fed.  Rep.  536;    Morse  Arms 

Mass.  372,  wherein  it  was  held  that  a  Mfg.    Co.    v.    Winchester    Repeating 

bill  to  cancel  a  deed  which  shows  that  Arms  Co.   33  Fed.  Rep.  170:  Read  v. 

the  plaintiff  has  an  adequate  remedy  Dingess,  8  U.  S.  App.  526;  Home  Ins. 

at  law  should  be  dismissed;  Nathan  7/.  Co.  v.  Stanchfield,  2  Abb.  (U.  S.)  i,  I 

Nathan,   166  Mass.  294,  which  was  a  Dill.  (U.  S.)  424;  Harding  z/.  Wheaton, 

suit  to  cancel  an  antenuptial  contract  2  Mason  (U.  S.)  378;  Phoenix  Mut.  L. 

for  fraud;    Boardman  7>.  Jackson,  119  Ins.  Co.  ?'.  Bailey,  13  Wall.  (U.  S.)  616. 

Mass.  161;  White  v.  Thayer,  121  Mass.  Irreparable  Ix^ury — Suit  for  Cancel- 

226.  lation.  —  It    has    been   held    that    the 

Michigan.  —  Welles'  v.  Riv^er  Raisin,  jurisdiction   to  cancel  an    instrument 

etc.,  R.  Co.,  Walk.  (Mich.)  35,  which  exists  only    when    its   cancellation   is 

was  a  bill  for  cancellation.  necessary   to   prevent   irreparable    in- 

New  York.  —  Globe  Mut.  L.  Ins.  Co.  jury.     Field  v.  Holbrook,  (N.  Y.  Super. 
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Bolt  in  United  Statei  Conrt  —  Provifions  of  Judiciary  Act.  —  Suits  for  the 
rescission  or  cancellation  of  instruments  are  within  the  provisions 
of  the  Judiciary  Act  that  suits  in  equity  shall  not  be  sustained 
in  any  of  the  courts  of  the  United  States  in  any  case  where  plain, 
adequate,  and  complete  relief  may  be  had  at  law.* 

ATormentB  Entitling  Plaintiff  to  Damages.  —  Where  the  only  object  of 
the  bill  is  to  recover  damages  sustained  by  reason  of  the  defend- 
ant's fraud  it  is  without  equity.* 

Payment  or  Performance.  —  Where  payment  or  performance  of  a 
contract  by  the  plaintiff  is  alleged  as  a  ground  for  relief  it  is 
necessary  to  allege  facts  showing  that  a  complete  and  adequate 
remedy  is  not  obtainable  at  law.' 

The  Pendency  of  an  Action  at  Law  against  the  maker  of  an  instrument 
is  not  to  be  taken  as  conclusive  that  the  maker  has  a  remedy  at 
law,  and  a  suit  by  the  maker  for  the  cancellation  of  the  instru- 
ment will  be  entertained  if  the  bill  presents  a  case  showing 
grounds  for  equitable  relief,  notwithstanding  the  pendency  of 
such  action  at  law,  as  the  action  at  law  may  be  dismissed  at  the 
option  of  the  plaintiff  therein  and  another  brought  at  his  con- 
venience.* 

Objection  Waived  by  Answering  to  the  Merits.  —  It  would  seem  that 
the  fact  that  the  plaintiff  has  an  adequate  remedy  at  law  may  be 
an  insufficient  reason  for  dismissing  the  complaint  where  the 
defendant  has  answered  upon  the  merits  without  raising  the 
objection.* 

7.  Coming  into  Equity  with  Clean  Hands.  —  In  a  suit  to  rescind 

Ct.  Gen.  T.)  14  How.  Pr.  (N.  Y.)  103;  **  Where  there  seems  to  be  no  necessity 

BaJestier    v.    Mechanics'    Nat.    Bank,  of  resorting  to  a  court  of  chancery,  and 

(Supm.  Ct.  Gen.  T.)  15  N.  Y.  St.  Rep.  46.  the  object  of  a  complainant  is  for  the 

Suit  for  Reformation.  —  In    Phillips  liquidation  of  damages  only,  the  chan- 

V.    Port    Townsend    Lodge   No.   6,    8  cellor  ought  not  to  afford  redress;  for 

Wash.  52q,  Anders,  J.,  said  with  refer-  that  is  the  province  of  a  common-law 

cnce  to  the  power  of  equity  to  reform  court.*' 

instruments:     "Equity  will  not  inter-  Averment    of   Breaeh    of    Contraet. — 

fere  except  in  extraordinary  cases  and  Where  the  rescission  of  a  contract  is 

where  irreparable  injury  would  other-  sought,  it  is  insuflScient  to  allege  merely 

wise     result.       Where    compensatory  a  breach  of  the  contract  on  the  part  of 

damages  may  be  recovered  in  an  action  the  plaintiff  which  would  confer  a  right 

at  law,  there  is  no  occasion  for  the  in-  of  action  at  law,  without  averring  that 

terference  of  equity."  the  defendant  is  insolvent,  that  he  has 

Bight  to  Trial  by  Jury.  —  A  court  of  been  guilty  of  fraud,   or  other  facts 

equity   will  not  entertain  jurisdiction  furnishing    a    foundation    for    equity 

where   the    plaintiff  has  an   adequate  jurisdiction.      Brainard    v.    Holsaple, 

remedy  at  law,  because  to  do  so  would  4  Greene  (Iowa)  485. 

be  to  deprive  the  defendant  of  a  trial  8.  Butler  v.  Durham,  2  Ga.  413. 

by  jury.     Ada  County  r.  BuUen  Bridge  4.  Buxton    v.    Broadway,   45   Conn. 

Co.,  (Idaho  T896)  47  Pac.  Rep.  818.  540,  in  which  case  the  court  cited  Y^x- 

1.  Phoenix  Mut.  L.  Ins.  Co.  r.  Bailey,  guson  v,  Fisk,  28  Conn.  501,  and  Hart- 

13  Wall.  (U.  S.)  616.  ford  v.  Chipman,  21  Conn.  488. 

S.  Coe  V.   Turner,  5  Conn.  86.     See  5.  Becker  v.  Trickel,  80    Wis.  484, 

also  Edwards  v.  Hanna,  5  J.  J.  Marsh,  which  was  an  action  for  the  rescission 

(Ky.)  18,  in  which  case  the  court  in  de-  of  a  contract  on  the  ground  of  fraud, 

nying  the  rescission  of  a  contract  said:  See  also  Sherry  v.  Smith,  72  Wis.  342. 
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or  cancel  an  instrument  the  court  will  apply  to  the  bill  or  com- 
plaint the  maxim  of  equity  that  he  who  invokes  its  aid  must 
come  with  clean  hands.  ^ 

BosoiMion  of  Contraet  Mado  in  Frand  of  Cioditon.  —  A  bill  asking  the 
reconveyance  of  land  conveyed  by  the  complainant  must  not  dis- 
close the  existence  of  an  intention  on  the  part  of  the  complain- 
ant in  making  the  deed  to  hinder,  delay,  or  defraud  creditors; 
and  if  it  does  it  is  without  equity  and  the  defendant  need  not  set 
up  such  defense  by  way  of  answer.* 

8.  Averment  of  Fraud  —  a.  In  General.  —  Where  the  rescis- 
sion or  cancellation  of  a  contract  is  sought  on  the  ground  of 
fraud,  fraud  is  a  fundamental  averment.  Such  fraud  as  will 
appeal  to  a  court  of  equity  must  be  alleged,  and  the  plaintiff  will 
be  required  to  stand  upon  the  allegations  in  his  bill  or  complaint.* 

1.  Shattuck  V.  Watson»  53  Ark.  147,  court,  in  holding  that  a  decree  of  can- 
in  which  case  the  instrument  sought  to  cellaiion  was  not  sustained  by  the 
be  canceled  was  gi^en  to  compound  a  allegations  of  the  complaint,  said: 
felony.  '*  It  is  not  averred  that  the  execution 

lUU  AUoging  SospioioQB  CircnmstancM.  of  the  note  and  deed  of  trust  was  in- 

—  In  a  suit  to  cancel  an  instrument  a  duced  by  any  fraudulent   representa- 

biil   alleging  a  transfer   by   the  com-  tions  or  conduct  on  the  part  of  the  de- 

plainant  to  the  defendant  of  the  prop-  fendant." 

erty   in  dispute  without  any  valuable  Cannfcticut,  —  Park  r.    Blodgett,  64 

consideration,     without    alleging    the  Conn.  28.     See  also  Palmer  c^.  Hartford 

reasons    for   the  transfer,  is   without  F.  Ins.  Co.,  54  Conn.  488,  to  the  effect 

equity.     Scanlan  v,  Gillan,  5  Cal.  182,  that  unless  fraud  is  specifically  alleged 

in  which  case  the  court  said:     "  When  in  the  bill  it  is  to  be  excluded  from  the 

courts  are  called  upon  to  set  aside  con-  case. 

tracts,  there   must  be  some  substantial  Florida.  —  Chaires  v,  Brady,  to  Fla. 

reasons  shown,  and  a  court  of  chancery,  133. 

particularly,    will    not  act   when   it  is  Kentucky,  —  For  wood  v.  For  wood.  86 

icept  in  the  dark  as  to  the  reasons  or  Ky.   114;  Coleman  v.  McKinney,  3  J. 

purposes  of  a  transaction  in  reference  J.  Marsh.  (Ky.)  246. 

to  which  relief  is  sought."  Maine,  —  Stover  r.  Poole,  67  Me.  217. 

S.  Pierson  v.  Pierson,  5  Del.  Ch,  11.  Maryland,  —  Showman  v.    Miller,   6 

in  which  case  the  bill  alleged  that  the  Md.  479:  Watkins  v,  Stockett,  6  Har.  & 

complainant  had  conveyed  land  upon  J.  (Md.)  435. 

certain  trusts,  and  asked  a  reconvey-  Washington.  —  Drown    v,   Ingels,   3 

ance  of  the  land  upon  the  ground  that  Wash.  424. 

the  terms  of  the  trust  had  been  fully  United  States.  —  Atlantic  Delaine  Co. 

performed.    And   see    Am.    and    Eng.  v.  James,  94  U.  S.  207. 

Encyc.  of  Law,  title  Fraudulent  Convey^  Insuffioient  Complaint.  —  In  Smith  v, 

ances.  McCourt,  8  Colo.  App.  146,  it  was  said: 

3.  See  generally  article  Fraud,  vol.  '*  We  may  say,  however,  in  relation  to 

9,  p.  684  et  seq.y  and  see  the  following  the  suit  for  rescission,  that  the  matters 

cases:  set  lorth  in  the  complaint  are  not  sufii- 

Alabama, — Johnson  v.  Rogers,    112  cient  to  authorize  the  granting  of  the 

Ala.   576;    Goree  v.  Clements,  94  Ala.  relief    prayed.       No  fraud,   misrepre- 

337;  Bailey  v,  Litten,  52  Ala.  282.  sentation,  concealment,  or  mistake  is 

Arkansas.  —  Wilson  z^.  St  ray  horn,  26  alleged,    nor  any   fact  of  any   nature 

Ark.  28,  wherein  it  was  held  that  fraud  which   would  give  a  court  of  equity 

must  be  charged  and  not  left  to  infer-  jurisdiction  to  interfere  in  behalf  of  the 

ence.  complainants,  to  protect  them  against 

California.  —  Witmer  Brothers  Co.  v.  the  consequences  of  a  transaction  Into 

Weid,  108  Cal.  569.  which  they  deliberately  and  voluntarily 

Colorado.  —  Travelers     Ins.     Co.    v.  entered." 

Redfield,  6  Colo.  App.  190,  wherein  the  Averment  of  Mlitake.  —  Where   in  a 
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ContTMt  Volantarily  Entered  into,  —  Where  the  bill  or  complaint  in  a 
suit  for  the  rescission  of  a  contract  shows  that  the  plaintiff  delib- 
erately and  voluntarily  entered  into  it,  alleges  no  fraud,  misrep- 
resentation, concealment,  or  mistake,  and  does  not  state  any  fact 
which  would  give  a  court  of  equity  jurisdiction  to  interfere,  it  is 
without  equity.* 

IniolTonoy  of  Defendant.  —  It  is  not  necessary  to  allege  that  the 
defendant  is  insolvent  where  it  is  sought  to  set  aside  a  contract 
on  the  ground  of  fraud.* 

Financial  Diitress  of  FlaintiiF.  —  It  is  not  sufficient  to  allege  that  at 
the  time  of  the  making  of  the  instrument  sought  to  be  rescinded 
the  plaintiff  was  in  financial  distress,  but  such  allegation  is  a 
material  one  in  connection  with  other  allegations  that  the  plain- 
tiff was  by  false  and  fraudulent  representations  unduly  influenced 
to  make  the  instrument.' 

Intoxication  of  Maker  of  Initrnment.  —  It  would  seem  that  it  is  not 
sufficient  to  allege  merely  that  the  plaintiff  was  drunk  when  he 
made  the  instrument,  and  had  no  knowledge  of  the  making  of  it, 
and  that  there  was  a  lack  of  consideration,  but  it  must  be  alleged 
that  the  defendant  induced  the  drunkenness  and  took  advantage 
thereof.* 

Nonperformance  of  Contract.  —  It  is  not  sufficient  to  allege  that  the 
defendant  has  failed  to  perform  his  part  of  the  contract,  but  it 
must  be  alleged  that  the  plaintiff  was  induced  to  enter  into  the 
contract  by  false  representations,  or  facts  must  be  alleged  show- 
ing that  the  defendant  had  the  fraudulent  intention  not  to  per- 
form the  contract.* 

bin  to  correct  an  alleged  mistake  ia  a  acts  promised,  and  had  no  intention  of 
deed,  the  aid  of  the  court  is  invoked  doing  so,  at  the  time  of  making  them, 
exclusively  on  the  ground  of  mistake,  Lawrence  v.  Gayetty,  78  Cal.  128. 
and  there  is  no  allegation  of  fraud,  2.  Leyden  v,  Hickman,  75  Ga.  684, 
relief  will  be  granted  upon  no  other  in  which  case  it  was  said:  *'A  con- 
ground  than  mistake.  Showman  v,  tract  which  is  procured  to  be  made  by 
Miller,  6  Md.  479.  See  also  Watkins  a  solvent  person  by  false  and  fraudu- 
%f.  Stockett,  6  Har.  &  J.  (Md.)435tin  lent  representations  cannot  be  permit- 
which  case  the  court  cited  Wesley  v,  ted  to  stand  any  more  than  if  such 
Thomas,  6  Har.  &  J.  (Md.)  24.  person  were  insolvent." 

1.  Smith  V,  McCourt,  8  Colo.  App.        8.  Clough    v,   Adams,   71    Iowa   17. 

146.  See  also  Smith   v.  McCourt,  8  Colo. 

Ennmeration  of  Facta  Whioh  Mast  Be  App.  146. 
Alleged. —  Where  the  grantor  in  a  deed        4.  Hale  v,  Slery,  7  Colo.  App.  165. 
seeks  ils  cancellation  on  the  ground        5.  Birmingham  Warehouse,  etc.,  Co. 

that  the  execution  of  the   instrument  v,   Elyton  Land  Co.,  93  Ala.    549,  in 

was  fraudulently  procured  by  the  mak-  which  case  the  court  said:    "A  prom- 

ing  of  promises  which  the  defendant  ise,   strictly  speaking,  is  not  a^  repre- 

has    failed    to   perform,    the   material  sentation.     The  failure  to  make  it  good 

facts  necessary  to  be  alleged  are  as  may  give  a  cause  of  action,  but  it  is 

follows:    (i)  the  making  of  the  prom-  not    a  false  representation  which  will 

ises;  (2)  that  the  plaintiff  relied  upon  authorize  the  rescission  of  a  contract 

and  had  a  right  to  rely  upon  them;  (3)  like   the   present.    The   making  of  a 

that  he  was  induced  thereby  to,   and  promise,  and  having  no  intention  at 

did,  make  the  conveyances;  (4)    that  the  time  of  performing  if    constitutes 

the  defendants  have  not  performed  the  a  fraud  for  which  a  contract  may  b« 
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RESCISSION,  ETC, 


ATtnaent  of  TtmjL 


Allegatioii  of  Aetual  Fraud.  —  If  the  pleader  omits  facts  which 
exist  to  his  knowledge,  which  would  entitle  him  to  relief  on  the 
ground  of  constructive  fraud,  and  stands  upon  other  facts  which 
constitute  actual  fraud  only,  he  is  bound  by  his  pleading,  both  in 
the  reception  of  evidence  and  in  the  disposition  of  the  case, 
unless  he  amends  in  time.* 

b.  Necessity  to  Allege  Facts.  —  The  acts  of  fraud  must  be 

specifically  set  out,*  and  the  allegations  of  fraud  must  be  direct 
and  positive;'  and  the  rule  is  uniformly  declared  and  applied 
that  the  particulars  of  the  misrepresentations  and  fraud  must  be 
distinctly  alleged,  and  that  general  charges  of  fraud  and  illegal- 
ity, without  stating  the  facts  upon  which  the  charges  are  based, 
are  insufficient.* 


rescinded."  See  also  to  the  same 
effect  Piedmont  Land  Imp.  Co.  v. 
Piedmont  Foundry,  etc.,  Co.,  96  Ala. 
389;  Harrington  v.  Rutherford,  38  Fla. 
321. 

In  Indiana  it  has  been  held  that  the 
representations  *'  must  be  of  alleged 
existing  facts  and  not  upon  a  promise 
to  do  something  in  the  future,  although 
the  party  promising  had  no  intention 
of  fulfilling  the  promise  at  the  time  it 


of  no  force  in  a  pleading.  No  issue 
is  presented  by  such  averments,  and 
no  proof  is  admissible  thereunder." 
Citing  Ockendon  t;.  Barnes,  43  Iowa 
615;  Leavenworth,  etc.,  R.  Co.  v, 
Douglas  County,  iS  Kan.  169;  Mem- 
phis, etc.,  R.  Co.  V,  Neighbors,  51 
Miss.  412;  Clark  v.  Dayton,  6  Neb.  192; 
Smith  V,  Lockwood,  13  Barb.  (N.  Y.) 
209,  and  Pelion  v,  Bemis,  44  Ohio  St. 
51.     See  also  article   Legal  Conclu- 


was    made."     Balue    v,    Taylor.    136    signs,  vol.  12,  p.  1020.   And  see  further. 


Ind.  368,  in  which  case  the  court  ciud 
Bennett  v.  Mclntire,  121  Ind.  231; 
Caylor  v.  Roe,  99  Ind.  i,  and  Fry  v. 
Day,  97  Ind.  348. 

1.  Per  Stiles,  J.,  in  Muzzy  v.  Tomp- 
kinson,  2  Wash.  616,  in  which  case  it 


for  cases  in  which  the  familiar  rule  of 
pleading  stated  in  the  text  has  been 
applied  in  suits  for  rescission  and  can- 
cellation : 

Alabama.  —  Reynolds    v.     Excelsior 
Coal  Co.,   100  Ala.  296;  Loucheim  v. 


was  said:    '*  But  the  statement  of  facts    Talladega  First  Nat.  Bank,  98  Ala.  521; 


which  support  actual  fraud  does  not 
establish  the  case  as  one  based  on  that 
theory  alone,  if  there  are  other  ulti- 
mate facts  as  clearly  alleged  in  the 
pleading  which  would  support  the 
theory  of  constructivre  fraud,  whether 
with  or  without  the  additional  allega- 
tions of  actual  fraud." 

2.  Hick  V,  Thomas,  90  Cal.  289. 
FaUnre  to   Allege   Fraodulent    Bepre- 

sentations. —  In  A  lams  v.  Schiffer,  11 
Colo.  15,  it  was  alleged  that  the  defend- 
ant "  entered  into  said  contract  with 
the  intent  to  deceisre  and  defraud  plain- 
tiff; "  and  it  was  objected  by  the  court 
that  there  was  no  allegation  of  fraudu- 
lent representations. 

3.  Leyden  v,  Hickman,  75  Ga.  684, 
to  which  case  reference  is  made  for 
allegations  that  were  considered  suffi- 
cient. 

4.  State  V,  Williams,  39  Kan.  <)I7,  in 
which  case  the  court  said:  "Allega- 
tions of  fraud  and  illegality,  without  a 
statement  of  the  facts  constituting  the 
same,  are  mere  legal  conclusions,  and 


Gorec  v.  Clements,  94  Ala.  337. 

California,  —  Thomason  v,  De 
Greayer,  (Cal.  1892)  31  Pac.  Rep.  567; 
Schultz  V.  McLean,  (Cal.  1890)  25  Pac. 
Rep.  427;  Lawrence  v.  Gayetty,  78  Cal. 
128,  in  which  last  named  case  the  court 
cited  Capuro  v.  Builders'  Ins.  Co.,  39 
Cal.  123;  Meeker  v.  Harris,  19  Cal.  278, 
and  Kinder  v.  Macy,  7  Cal.  206. 

Florida.  —  Mattalr  f.  Payne,  15  Fla. 
682. 

Georgia,  —  Maclntyre  v.  Cotton  States 
L.  Ins.  Co.,  82  Ga.  478. 

Kansas.  —  McKee  v,  Eaton,  26  Kan. 
226. 

Maryland,  —  Wenstrom  Consol. 
Dynamo,  etc.,  Co.  v.  Purnell,  75  Md. 

113- 

Nebraska.  —  Dunn  v.  Remington,  9 
Neb.  82. 

Motion  to  Make  More  Definite  and  Cer- 
tain. —  In  McKee  v.  Eaton,  26  Kan. 
226,  it  was  held  that  the  allegations  of 
fraud  were  sufficient  to  withstand  a  de- 
murrer and  that  the  only  remedy  was 
by  a  motion  to  have  the  petition  made 
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dill  or  Complaint. 


OF  CONTRACTS. 


ATerment  of  FrancL 


Snffident  Averments.  —  Although  the  acts  of  fraud  must  be  set 
out  this  rule  does  not  require  or  justify  a  minute  detail  of  all  the 
conversations  by  which  the  fraudulent  representations  are  to  be 
proven ;  ^  and  where  the  plaintiff  states  the  facts  out  of  which 
the  fraud  arises,  clearly  and  distinctly,  and  does  not  leave  the 
court  in  uncertainty  as  to  the  grounds  of  the  relief  sought,  the 
bill  or  complaint  is  sufficient.* 


more  definite  and  certain.  See  also 
article  Definiteness  and  Certainty  in 
Pleadings,  vol.  6.  p.  248. 

Inraffident  Averments.  —  In  Thoma- 
9on  V.  Dc  Greayer,  (Cal,  1892)  31  Pac. 
Rep.  567,  averments  that  *'  said  De 
Greayer,  by  fraud,  deceit,  and  misrep- 
resentations, omitted  to  have  the  plain- 
tiff's name  inserted  in  the  contract  with 


South  Dakota,  —  Taylor  v.  National 
Bank,  6  S.  Dak.  511,  in  which  case  will 
be  found  set  forth  (he  substance  of  a 
complaint  that  was  held  sufficient. 

Washington. — Jackson  v.  Tate  bo,  3 
Wash.  456,  in  which  case  will  be  found 
set  forth  the  material  allegations  of  the 
complaint;  Muzzy  v.  Tompkinson,  2 
Wash.  616,  in  which  case  will  be  found 


said  corporation  defendant  for  said  set  forth  material  allegations  of  the 
work,"  and  "  that  such  omission  was  complaint;  Jackson  v.  Tatebo,  3  Wash, 
done   through   the    fraud,   deceit,  and     456. 


trickery  practiced  by  said  De  Greayer 
on  said  corporation  defendant  and 
said  plaintiff,  and  by  mistake  of  said 
corporation,"  were  held  insufficient. 
Citing  Spring  Valley  Water  Works  v. 
San  Francisco,  82  Cal.  321;  Capuro  f. 
Builders'  Ins.  Co.,  39  Cal.  123,  and 
Kent  V.  Snyder.  30  Cal.  674. 
Forms.  —  In  the  following  cases  will 


iVisconsin,  —  Potter  v.  Taggart,  54 
Wis.  395,  in  which  case  will  be  found 
set  forth  the  substance  of  a  complaint 
that  was  held  sufficient  to  withstand  a 
demurrer  ore  tenus  at  the  trial. 

Inanfflcient  Complaints.  —  In  the  fol- 
lowing cases  the  complaints  were  in- 
sufficient: 

California.  —  Bailey  v.  Fox,  78  Cal. 


be  found  set  forth,  either  in  full  or  in  389,  wherein  will  be  set  forth  in  full  so 
substance,  bills,  petitions,  or  com-  much  of  an  insufficient  complaint  as 
plaints  in  which  sufficient  facts  were     stated  the  grounds  for  cancellation. 


alleged  to  entitle  the  plaintiffs  to  relief: 
Iowa,  —  Wood  V,   Lambert,  85  Iowa 
580. 

Kansas.  —  Curtis  v.  Stilson,  38  Kan 
302,  in  which  case  is  set  forth  the  sub- 
stance of  a  petition  that  was  sufficient 
on  demurrer;  Paddock  v.  Pulsifer,  43 
Kan.  718,  in  which  case  the  petition  is 
set  out  in  full;  McKee  v.  Eaton,  26 
Kan.  226,  in  which  case  the  substance 
of  the  petition  is  set  forth. 


Utah,  —  Rush  ton  v.  Hallett,  8  Utah 
277,  in  which  case  will  be  found 
set  forth  in  full  a  complaint  which  was 
held  insufficient  because  it  stated  no 
facts  which  constituted  fraud  on  the 
part  of  the  defendants. 

1.  Hick  V.  Thomas,  90  Cal.  289. 

8.  Reynolds  r.  Excelsior  Coal  Co., 
100  Ala.  296;  Baker  v.  Maxwell,  99 
Ala.  558,  to  which  case  reference  is 
made  for  a  statement  of  the  substance 


Massachusetts,  —  Nathan  v.    Nathan,  of  the  bill. 

166  Mass.  294,  wherein  will  be  found  Altemative  Allegations. —  In  Rasmus- 

the  substance  of  a  bill  by  a  widow  to  set  sen  v.   McKnight,  3  Utah  315,   which 

aside  an  antenuptial  contract  for  fraud,  was  a  suit  to  set  aside  a  deed  which  the 

Afontana. —  Muller    v.     Buyck,     12  plaintiff's    intended     grantee    fraudu- 

Mont.  354,  in  which  case  will  be  found  lently  procured  to  be  made  to  another, 

the  material  allegations  of  a  complaint  the  plaintiff  alleged  that  the   plaintiff 

which  was  held  sufficient.  did    not   know    whether   the   intended 

Nebraska,  —  Hartnett  v.  Hartnett,  42  grantee  misread  the  deed  to  the  plain- 

Neb.  23,  which  was  an  action  to  cancel  tiff  or  obliterated  his  own  name  and 

a  deed  for  duress  and  fraud;  Kithcart  put  in  the  name  of  another,  and  con- 

V.  Larimore,  34  Neb.  273,  which  was  eluded    with   an   allegation  '*  that   by 

an  action  to  cancel  a  deed  procured  by  whatever  means   it   was   done  it  was 

fraud  and  undue  influence;  Armstrong  done  fraudulently  and  for  the  purpose 

V.    Helfrich,    34   Neb.    358;    Loder  v.  of  robbing  and  wronging  the  said  plain- 

Loder,  34  Neb.  824.  tiff;  "  and  it  was  held  that  under  the 

Oklahoma,  —  Day  v.  Mooney,  3  Okla.  circumstances  the  plaintiff's  statement 

608.  of  how   the   fraud   was  accomplished 
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c.  Falsity  of  Representations  — (i)  In  General.  — The 
bill  or  complaint  must  allege  not  only  what  representations  were 
made  by  the  defendant,  but  that  they  were  false.  * 

(2)  Defendant's  Knowledge  of  Falsity  of  Representations.  —  It 
is  sufficient,  it  would  seem,  to  allege  either  that  the  defendant 
knew  that  the  representations  were  false,  or  that  he  made  them 
as  positive  statements  of  a  known  fact,  without  knowledge  of 
their  truth  or  falsity.* 

was  necessarily  in  the  alternative  and  Aetion  to  Aesoind  AnttavptiAl  Contraet 

that  the  complaint  was  good.  —  TTnohastity  of  Woman.  —  An  action  by 

Ayorments  in  Aotion  to  Beooind  Bottle-  a  man  to  rescind  an  antenuptial  con- 

mont.  —  In  Titas  v.  Rochester  German  tract  on  the  ground  that  the  defendant 

Ins.  Co.,   97   Ky.   567,   which  was  an  falsely  and    fraudubatly  represented 

action  to  rescind  a  settlement  of  a  cla:*m  that  she  was  chaste  and  virtuous,  does 

against  an  insurance   company  for  a  not    lie,    it    would  seem,    unless   the 

loss  under  a  policy  of  insurance,  the  woman   was  at  the  time  of  marriage 

court  said:    '*  The  petition  charges,  in  pregnant  with  child  by  another  man, 

the  fullest  and  strongest  terms,  appel*  and  the  pregnancy  was  unknown  to  the 

lant's  ignorance  of  the  rights  and  obli-  husband.     Barnes  v.  Barnes,  no  Cal. 

gallons  of  the  parties  under  the  policy  418,  in  which  case  it  was  held  that  an 

of  insurance,  and  fall  knowledge  on  allegation   that   the  defendant   repre- 

pait  of  appellee,  both  as  to  the  rights  sented  at  the  time  of  the  marriage  that 

of  the   parties  and  as   to  appellant's  she  was  a  worthy  and  chaste  woman, 

ignorance  of  them,  as  well  as  false  and  and  that  said  representation  was  false, 

fraudulent  misrepresentations  made  by  was  not  sufficient, 

appellee's  agents  for   the   purpose  of  1.  Bailey  v.  Fox,  78  Cal.  389;  Burkle 

deceiving,  and  which  did  deceive,  ap«  f.  Levy,  70  Cal.  250;  Wilson  v.  Morris, 

pellant  as  to  the  validity  of  his  claim  4  Colo.  App.  242. 

under  the  policy.     It  charges,  among  Falsity  of  Bopfooentatlons  as  to  Yalno. 

other  things,  that  appellee  fully  under-  —  Where  it  is  alleged  that  the  fraudu- 

stood  its  liability  to  appellant  for  the  lent  representations  consisted  of  false 

full  amount  of  his  lo»s,  that  he  was  statements  as  to  the  value  of  property 

ignorant  of  the  law  governing  his  right  which  the  plaintiff  was  to  receive  under 

and  appellee's   obligations,  while  ap-  the  contract,  the  plaintiff  must  allege 

pellee  both  knew  his  rights  and  knew  directly   the  value  of  such  property, 

that  he   was   ignorant  of  them,  and,  and  not  leave  the  court  to  indulge  in 

with  this  knowledge  and  intending  to  speculations  as  to  its  value.     Purdy  v. 

deceive  and  defraud  him,  fraudulently  BuUard,  41  Cal.  444.     See  also  Spence 

represented  to  him  that,  by  reason  of  v,  Geilfuss,  89  Wis.  499,  to  thn  effect 

an  incumbrance  on  a  part  of  the  in*  that  where  a  vendee  seeks  the  rescis- 

sured  property,  his  entire  claim  under  sion  of  a  contract  for  the  sale  of  land 

the   policy   was   forfeited;    that   these  on  the  ground  of  fraud,  he  should  al- 

false  representations  were  made  to  him  lege  that  the  land  was  not  worth  what 

by  appellee  for  the  purpose  of  deceiv-  it  was  represented  to  be  worth, 

ing  and  defrauding  him,  and  that,  by  2.  Matthey  v.  Wood,  12  Bush  (Ky.) 

these  false  and  fraudulent  representa-  293,  in  which  case  it  was  alleged  in  an 

lions,    and   through   ignorance   of  his  answer  and  cross-petition   b/  a  pur* 

legal  rights,  he  was  induced  to  accept  chaser  that  the  vendor  "  falsely  and 

the  sum  of  four  hundred  dollars  in  sat«  fraudulently  represented  the  house  to 

isfaction  of  a  loss  of  eight  hundred  dol-  be  perfectly  dry  and  free  from  damp- 

lars,  when,  except  for  these  fraudulent  ness,'*  and  rescission  was  decreed,  it 

representations  and  his  ignorance,  he  being  held  that  it  was  not  necessary  to 

would  not  have  done  so."     It  was  held  aver  specifically  that  the  vendor  knew 

that  this  petition  was  good  on  demur-  when  he  made  the  representations  that 

rer,  an  J  presented  something  more  than  they  were  untrue.     See  also  Foley  z/. 

an  effort  to  obtain  relief  purely  on  the  Holtry,  43  Neb.  133;  Stetson  v,  Riggs, 

ground  of  a  mistake  of  law  or  mere  37  Neb.  797.     See  further,  for  an  ex- 

ignorance  on  the  part  of  the  plaintiff  as  haustive    treatment    of    the    question 

to  his  legal  rights,  and  made  out  a  case  whether    equity   will    relieve   against 

of  actual  fraud.  misrepresentations    which    were    not 
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d.  Materiality  of  and  Reliance  upon  Misrepresenta- 
tions—  In  General.  —  The  misrepresentation  alleged  must  be 
material  in  its  nature ;  *  and  it  is  uniformly  held  that  the  bill  or 
complaint  must  not  only  allege  that  the  defendant  committed 
fraud,  but  must  aver  facts  showing  that  the  plaintiff  believed  the 
representations  made  by  the  defendant  to  be  true,  and  that  he 
entered  into  the  contract  in  reliance  upon  the  truth  of  such  rep- 
resentations;  *  the  rule  being,  in  such  case,  that  a  misrepresenta- 

made  with  knowledge  of  their  falsity,  erty  embraced  in  the  contract    were 

Am.  and  £ng.   Encyc.  of  Law,  titles  fraudulently  misrepresented,  but  facte 

Fraud  and  Deceit^  vo\.  14,  p.  12;  Re  for-  are  alleged  in  the  complaint  showing 

mation  and  Cancellation  of  Contracts,  that  the  parties  were  dealing  at  arm's 

Contra. —  In  Righter  v.  Roller,  31  length,  and  that  no  advantage  was 
Ark.  170,  in  which  case  the  rourt  was  taken  of  the  plaintiff,  the  complaint  is 
asked  to  rescind  a  contract  for  the  sale  insufficient,  sackman  v.  Campbell,  15 
of  a  barge  on  the  ground  that  it  had  Wash.  57,  in  which  case  the  court  said: 
been  fraudulently  represented  that  the  '*  While  a  want  of  knowledge  of  the 
barge  was  sound  and  seaworthy,  it  value  of  the  property  is  alleged,  there 
was  said:  '*  The  misrepresentations  in  is  nothing  to  show  that  the  plaintiffs 
this  case  are  not  alleged  to  have  been  did  not  have  ample  opportunity  to  in- 
made  fraudulently  and  falsely.  The  form  themselves  of  its  value  and  con- 
allegation  is  that  the  defendant  knew,  dition.*' 

or  ought  to  have  known,  that  the  barge        Statements  of  Matters  of  Opinion,  — 

was  unsound.     It  has  been  held  by  this  In  People  v.  Tynon,  2  Colo.  App.  131, 

court  that,  though  the  representations  the  court  said,  in  holding  the  complaint 

may  be  false,  they  ate  not  deceitfully  insufficient:  *'  What  are  called  misrep- 

fraudulent  unless  known  to  the  maker  resentations  are  simply  statements  of 

of  them  to  be  false."     Citing  Plant  v.  opinion  as  to  the  value  of  the  property 

Condit,  22  Ark.  454:    Morton  v.  Scull,  considered  generally  with  reference  to 

23  Ark.  289,  and  Campbell  v,  Hillman,  its  market  price,  and  on  which  there 

15  B.  Mon.  (Ky.)  517.  might  be  wide  differences  of  opinion. 

Ayermenti  Considered  Buffloient.  —  In  It  is  a  matter  about  which  the  vendor 

West  V.   Rouse,  14  Ga.  715,   the  bill  has  as  full  and  ample  knowledge  and 

charged    that  the   defendant    fraudu-  opportunity  for  information  as  are  pos- 

lently  palmed  off  and  imposed  upon  sessed  by  the  vendee.     They  did  not 

the  plaintiff  what  the  defendant  **  had  amount,  taken  with  the  most  liberal 

reason  to  believe  "  was  a  forged  title,  intendment  and  broad  significance,  to 

and  also  that  the  defendant  is  now  anything  approaching  a  warranty,  and 

striving  to  avail  himself  of  the  legal  in  no  manner  were  brought  within  the 

advantage  fraudulently  obtained,  and  scope  of  the  well-settled  law  on  this 

that  he   is  seeking  in  bad  faith  and  subject." 

fraudulently  to  recover,  etc.,  and  it       Ignorance  and  Illiteraoy  of  Plaintiff. — 

was  held  that  although  the  allegations  A  bare  allegation  that  the  plaintiff  is 

were  not  technical  and  did  not  posi-  an  ignorant  and  illiterate  person  and 

lively  affirm  that  the  defendant  knew  did  not  understand  the  meaning  and 

that  the  title  was  forged,  the  bill  was  import  of  the  language  used   in   the 

sufficient.  contract  is  not  sufficient  of  itself  to  en- 

1.  Larimer  County  Land  Imp  Co.  r.  title  him  to  the  cancellation  or  refor- 
Cowan,  5  Colo.  320.  mation  of  the  contract,  as  it  is  the  duty 

2.  Wilson  r.  Strayhorn,  26  Ark.  28;  of  such  a  person  in  entering  into  a 
Bailey  v.  Fox,  78  Cal.  389;  Purdy  v,  contract  10  procure  assistance,  and  it 
Bullard,  41  Cal.  444;  Boyce  v,  Watson,  must  be  further  alleged  that  some  un- 
20  Ga.  517:  Davis  v.  Hagler,  40  Kan.  fair  advantage  was  taken  of  him  by 
187;  McShane  v.  Hazlehurst,  50  Md.  reason  of  the  existence  of  the  trustor 
107;  Foley  V,  Holtry,  43  Neb.  133;  confidence  existing  between  the  parties. 
Stetson  V,  Riggs,  37  Neb.  797.  or  fraud  or  misrepresentation.     Archer 

Xisropretontations  at  to  Valne  and  v.  California  Lumber  Co..  24  Oregon 
Ownership.  —  Where  it  is  alleged  that  341,  to  which  case  reference  is  made 
the  value  and  ownership  of  the  prop-    for  allegations  that  were  held  sufficient. 
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Bill  or  Complaint.  RESCISSION,  ETC.,  Avormtnt  of  ftadU 

tion,  in  order  to  affect  the  validity  of  a  contract,  must  relate  to 
some  matter  of  inducement  to  the  making  of  the  contract,  in 
which,  from  the  relative  position  of  the  parlies  and  their  means 
of  information,  the  one  must  necessarily  be  presumed  to  contract 
upon  the  faith  and  trust  which  he  reposes  in  the  representations 
of  the  other,  on  the  subject  of  the  contract.* 

BiU  Showing  PlaintiiPi  Knowledge  of  Falsity  of  Sepreeentatione.  —  A  bill 
which  shows  that  before  the  execution  of  the  instrument  sought 
to  be  rescinded  the  plaintiff  was  in  any  manner  informed  of  the 
falsity  of  the  defendant's  representations  is  without  equity.* 

Ai  to  Ixgnry  Beinlting  from  Fraud.  —  In  a  suit  for  the  rescission  or 
cancellation  of  a  contract  it  is  not  sufficient  to  allege  that  the 
defendant  was  guilty  of  fraud,  but  it  must  be  averred  that  the 
plaintiff  was  injured  thereby;*    however,  it  would   seem   that 

Signing  Inatniment  Without  Beading  tiff.  Edwards  v,  Richards,  95  Ga.  655, 
It. —  In  an  action  to  rescind  a  contract  in  which  case  it  was  held  that  the 
on  the  ((round  of  fraud,  a  complaint  al-  court  erred  in  refusing  to  allow  an 
leging  that  the  plaintiff  signed  the  in-  amendment  in  this  respect, 
strument  without  reading  or  examining  8.  Pratt  v.  Philbrook,  33  Me.  17. 
it,  and  afterwards  discovered  that  a  Ayermenti  Showing  Plaintiff '1  Knowl- 
fraud  had  been  practiced  upon  him,  edge  of  His  Sights.  —  A  petition  which 
without  averring  that  any  relation  of  alleges  that  the  defendant  took  ad  van- 
special  trust  or  confidence  existed  be-  tage  of  the  necessities  of  the  plaintiff 
tween  the  parlies  to  the  contract,  or  and  induced  him  upon  the  payment  of 
that  the  means  of  knowledge  as  to  the  a  certain  sum  to  release  a  claim  against 
terms  and  conditions  of  the  writing  the  defendant,  and  which  does  not  al- 
were  not  equallv  open  and  accessible  lege  that  the  plaintiff  relied  upon  any 
to  both,  is  insufficient,  even  though  it  fraudulent  statement  made  *by  the  de- 
is  alleged  that  the  plaintiff  was  illiter-  fendant,  but  shows  that  the  plaintiff 
ate  and  scarcely  able  to  read  writing,  was  dealing  with  the  defendant  with 
Hawkins  v.  Ha^vkins,  50  Cal.  558.  the  full  knowledge  of  his  rights  and  all 

1.  Hill  v.  Rush,  19  Ark.  522,  in  which  the  facts,  is  without  equity.     Davis  v, 

case  the  court  r//^// Alt  wood  v.  Small,  6  Hagler,  40  Kan.  187. 

CI   &  F.  444;  Evans  v,  Bicknell,  6  Ves.  8.  Belmont  Min.,  etc.,  Co.   v.  Costi« 

Jr.   174;    Yeates  v.  Pryor,  11  Ark.  66;  gan,  21  Colo.  471,   in   which  case  the 

Ball    V.  Lively,  4  Dana  (Ky.)  370,  and  court  said:     "  In  such  an  action  there 

Clarke  v.  White,  12  Pet.  (U.  S.)  178.  must  he  alleged  *  the  telling  of  an  un- 

Bahseqnent  Affirmance    of  Contract. —  truth,  knowing  it   to   be  an   untruth, 

\  bill  which  shows  that  after  the  exe-  with  intent  to  induce  a  man  to  alter  his 

cution  of  the  instrument  the  plaintiff,  condition,  and  his  altering  his  condition 

with  knowledge  of  the  true  state  of  the  in  consequence,  whereby  he  sustains 

facts,  affirmed  the  contract,  is  without  damage.'  "     Citing  Watson  v.  Poulson, 

equity,  as  the  contract  will  be  regarded  15  Jur.    iiii,  and    Ming  ».  Woolfolk, 

as  oiie  which  was  originally  made  by  116    U.    S.    599.     See    also   Bailey  v, 

the   plaintiff   with   knowledge    of    the  Fox,  78   Cal.  389;  Marriner  v.  Denni- 

falsity  of  the  defendant's  representa-  son,    78   Cal.   202;  Morrison   v.   Lods, 

tions.     Pratt  z/.  Philbrook,  33  Me.  17.  39    Cal.    381;    Hargroves    v.    Nix.    14 

Ignorance  of    Plaintiif' 8    Attorney    of  Ga.  316;  Crittenden    v,  Craig,  2   Bibb 

Falfityof  Representations. —  In  an  action  (Ky.)  474;    Pratt  ».  Philbrook.  33  Me. 

to  set  aside  a  deed  for  fraud,  where  the  17;    Jewett  v,  Davis,  10  Allen  (Mass.) 

plaintiff  was  represented   by  an  attor-  68;  Foley  v.  Holtry,  43  Neb.  133;  Stct- 

ney,  it  is  material  to  aver  that  the  attor-  son  v.  Riggs,  37  Neb.  797. 

ney  did  not  know  of  the  falsity  of  the  Complaint  Sufficient  After  Answer. —  It 

defendant's  representations,  and  that  would  seem  that  the  failure  to  allege 

if  he  did  have  such  knowledge  he  was  that    the   fraud   was   injurious   to  the 

acting  in   collusion    with    the  grantee  plaintiff  will   be  waived  by  answering 

and  concealed  the  same  from  the  plain-  th?  complaint  without  raising  the  obv 
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Bill  or  Complaint.  OF  CONTRACTS.       Avermonti  as  to  Mistake. 

the  precise  amount  of  damages  sustained  need  not  be  alleged  as 
is  necessary  in  an  action  for  deceit.* 

e.  By  Whom  Fraud  Was  Committed.  —  It  must  be  alleged 
that  the  fraud  was  that  of  the  party  against  whom  rescission  is 
asked ;  *  but  it  need  not  be  alleged  in  terms  that  the  defendant 
made  the  alleged  false  representations,  as  it  is  sufficient  to  charge 
that  he  procured  his  agent  or  servant  to  make  them.* 

/.  Mala  Fides  of  Subsequent  Holder.  —  It  has  been  held 

that  where  the  cancellation  of  a  negotiable  instrument  procured 
by  fraud  is  sought,  and  it  appears  that  the  instrument  is  in  the 
hands  of  an  innocent  purchaser,  no  relief  can  be  had  in  equity,  as 
the  remedy  must  be  sought  by  an  action  at  law  against  the  par- 
ties to  the  fraud ;  and  that  the  allegation  that  the  party  who  pro- 
cured the  instrument  fraudulently  negotiated  it  to  the  present 
holder  is  not  an  averment  that  the  plaintiff  has  any  defense  which 
can  be  availed  of  against  the  holder,  and  is  insufficient  to  give 
the  bill  equity."* 

9.  Ayerment8  as  to  Mistake — a.  In  General.  —  Where  the  refor- 
mation  of  an  instrument  is  sought  on  the  ground  of  mistake  the 
bill  must  allege  facts  showing  that  a  mistake  was  committed. 
And  such  a  mistake  must  be  alleged  as  calls  for  the  interposition 
of  a  court  of  equity.* 

Kegativing  Kegligenoe  of  PlaintiiK  —  The  bill  or  complaint  must  allege 

jection.     Potter   v,   Taggari,   54   Wis.     the  fraud  practiced  in  the  purchase  of 
395.  the  goods.     Bradberry  v.  Keas,  5  J.  J. 

1.  Wainscot t    r.    Occidental    Bldg.,     Marsh.  (Ky.)  446. 

etc.,  Assoc,  9$  Cal.  253.  Fraud  of  Agent  —  Knowledge  of  Prinoi- 

2.  Schultz  V.  McLean,  (Cal.  1890)  25  pal.  —  Where  it  is  alleged  that  an 
Pac.  Rep.  427,  in  which  case  the  only  instrument  was  obtained  from  the 
fraud  ordeceit  shown  by  the  complaint  plaintiff  through  the  fraudulent  repre- 
was  the  fraud  of  the  plaintiff's  agent,  sentationsof  the  officer  of  a  corporation, 
and  it  was  held  that  the  complaint  was  and  thai  the  corporation,  with  full 
demurrable.  knowledge  of  such  fraud  and  that  the 

3.  Grundy  v,  Louisville,  etc.,  R.  Co.,  instrument  was  so  obtained,  took  the 
98  Ky.  117,  to  which  case  reference  is  same  payable  to  itself,  such  allegations 
made  for  the  substance  of  a  petition  are  sufficient  to  show  that  the  corpora- 
which  was  held  sufficient  on  demurrer,  tion  is  (//  pari  delicto^  and  that  as 
the  action  being  against  a  railroad  against  the  corporation  the  plaintiff 
company  to  set  aside  a  conveyance  of  is  entitled  to  rescission.  Taylor  z/. 
a  right  of  way  on  the  ground  that  it  National  Bank,  6  S.  Dak.  511. 

had  been  obtained  by  false  representa*  4.  Fuller  v.  Percival,  126  Mass.  381. 
lions  and  by  ihe  fraudulent  conceal-  But  see  contra,  Louisville,  etc.,  R.  Co. 
ment  of  certain  facts.  v.  Ohio  Valley  Imp.,  etc.,  Co.,  57  Fed. 
Participation  of  All  Defendant!  in  Rep.  42,  in  which  case  Lurton,  J.,  said: 
Prand.  —  Where  a  bill  charges  that  one  "It  seems  to  me  that  where  a  bill 
(if  the  defendants  in  the  purchase  of  alleges  a  state  of  facts  showing  that 
goods  practiced  such  fraud  as  will  negotiable  securities  have  been  issued 
justify  a  rescission  of  the  contract,  illegally  and  fraudulently,  and  have 
and  that  the  claim  set  up  by  another  come  into  the  possession  of  the  de- 
defendant  to  the  goods  is  feigned  and  fendant,  that  it  devolves  upon  the  de- 
fraudulently  asserted  with  the  intention  fendant,  in  view  of  such  fraud  and 
of  preventing  the  plaintiff  from  sue-  illegality,  to  show  that  he  is  a  pur- 
cessfully  asserting  his  rififhts  to  the  chaser  for  value." 
goods,  it  is  unnecessary  to  allege  that  5.  Witmer  Brothers  Co.  v.  Weid,  108 
euch  other  defendant  participated   in  Cal.  569;  Wheaton  z^.  Wheaton,9  Conn, 
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facts  from  which  it  will  appear  that  the  mistake  in  the  instrument 
did  not  arise  from  the  gross  negligence  of  the  plaintiff.* 

Kogatlving  Sat&oieney  of  Initnuaoiit  Kotwithitanding  XUUko.  —  In  a  suit 
to  reform  a  mortgage  which  by  mistake  does  not  include  all  the 
land  which  the  mortgagor  agreed  to  mortgage,  it  is  not  necessary 
to  allege  that  the  mortgage,  as  mistakenly  made,  is  not  sufficient 
security.* 

AYormeats  ai  to  SalMoqaent  Agreoment  of  Fartieo.  —  A  written  contract 
cannot  be  amended  or  reformed  by  incorporating  into  it  a  dis- 
tinct subsequent  agreement,  and  therefore  a  bill  or  complaint 
alleging  a  subsequent  agreement,  and  asking  that  the  written 
instrument  be  so  amended  and  reformed  as  to  carry  out  the  sub- 
sequent agreement,  is  without  equity.* 

b.  Definiteness  and  Certainty.  —  The  allegations  on  the 
subject  of  mistake  should  not  be  vague  and  weak ;^  but  must 
state  with  definiteness  and  certainty  wherein  the  contract  as  it  is 
written  fails  to  express  the  intention  of  the  parties.*  A  bill 
which  shows  that  the  contract  was  drawn  precisely  as  both  par- 

96:  Casady  v.    Woodbury  County,  13  2.  Stevens  v.  Holman,  112  Cal.  345, 

Iowa  113;  Coleman  v  McKinney,  3  J.  53  Am.  St.  Rep.  216. 

J.  Mirsh.  (Ky  )  246.  8.  Wilson  v,  Moriarty,  88  Cal.  207. 

Bill  to  Quiet  Title.  —  Where    a    bill  4.  Newell  z/.  Stiles,  21  Ga.  118. 

asks   that   the   complainant's    title    to  5.  Marshall  v.  Drawhorn,  27  Ga.  275, 

certain  land  be  qaieted,  and  the  bill  is  in  which  case  there  were  two  contra- 

not  framed  with  a  view  to  the  correc-  dictory  statements  as  to  the  defects  in 

lion   of   mistakes,  the  court-  will   not  the  instrument,  and  ii    was  held  that 

grant  such  relief.     Cates  v,  Raleigh,  i  the  defendant  was  entitled  to  abide  by 

T.  B.  Mon.  (Ky.)  164.  the  statement  which  was  most  favor- 

Detoriptioii  of  Intended  Instrument.  —  able  to  him.    See  also  Norris  v.  Colo- 

As  to  the  necessity  to  allege  what  con*  rado  Turkey  Honestone  Co.,  22  Colo, 

tract  was  in  fact  made  and  what  vari-  162;  Meier  v.  Kelly,  20  Oregon  86;  and 

ance   there   is   between    the    intended  Hagenah  v,  Geflfert,  73  Wis.  636. 

instrument  and  the  one  sought  to  be  What  Correction  Is  Keceesary.  —  The 

reformed,    see   infra^  VIII.  15.  ^.   (3)  party  alleging  the  mistake  must  show 

The  Intended  Instrument — Pointing  Out  exactly  in  what  it  consists  and  the  cor- 

Mistake.  rection  that  should  be  made.     Bishop 

1.  Meier  v.  Kelly,  20  Oregon  86.     See  t/.  Clay  F.  &  M.   Ins.  Co.,  49  Conn, 

also  Osborn   z/.   Ketchum,  25   Oregon  167. 

352,  and  Lewis  v.  Lewis,  5  Oregon  169.  Ayerment  of  Ignoranoe  of  Contents  of 
.  Allegation  Tonohlng  Improyements.  —  Instrament.—  In  an  action  for  the  refor- 
Where  the  plaintiff  alleges  that  through  raation  of  a  written  contract,  an  allega- 
mistake  a  deed  made  by  him  conveyed  tion  that  the  plaintiff  had  no  actual 
more  land  than  was  intended  to  be  knowledge  of  the  contents  of  the  in- 
conveyed,  and  that  since  the  execution  strument.  without  any  allegations  of 
of  the  deed  he  has  been  in  possession  fraud  and  mistake,  is  immaterial.  Mc- 
of  the  land  embraced  in  the  deed  which  Cormick  v.  Orient  Ins.  Co.,  86  Cal. 
was  not  intended  to  be  conveyed,  and  260. 

has  made  improvements  thereon,  and  Objections    Walyed, — The    objection 

reformation  and  an  injunction  against  that    allegations    as    to    the    mistake 

an  action  at  law  are  sought,  the  allega-  under  which  the  parties  labored  in  exe- 

tions    concerning    the    improvements  cuiing  an  agreement   were   not  suffi- 

must  state  the  nature  of  the  improve  ciently    specific     is     waived     by    not 

ments,  and  when  they  were  made,  and  presenting  such  objections  to  the  court 

must   show  ihat  they  have  not  been  and   by  allowing  evidence  to  be  intro- 

made  since  the  plaintiff's  discovery  of  duced  under  such  allegations.    Mont- 

the  mistake.    Lewis  v,  Lewis,  5  Oregon  gomery  County  v.  American  Emigrant 

169.  Co.,  47  Iowa  91. 
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ties  intended  that  it  should  be  drawn  is  without  equity..* 

c.  Necessity  to  Allege  Facts.  —  In  a  suit  for  reformation 
the  bill  or  complaint  must  allege  facts  which  show  that  a  mistake 
was  committed,  and  averments  of  legal  conclusions  are  not  suffix 
cient ; '  but  if  the  bill  or  complaint  alleges  all  the  facts  necessary 
to  entitle  the  plaintiff  to  the  relief  sought,  or  those  not  directly 
alleged  are  necessarily  inferable  from  those  averred,  the  pleading 
is  sufficient  to  withstand  a  general  demurrer.* 

1.  Betts  V,  Gunn,   31   Ala.   3x9,   in  ance  absolute    to  defendams,    or    to 

which  case  the  court  said:   "  The  com-  either  of  them,  but  was  led  to  believe 

plaint  is,  not  that  a  mistake  was  com-  by  them  that  such  paper,  so  purporting 

mitted  in  the  drawing  of  the  instru-  10  be  a  deed  as  aforesaid,  was  dimply 

meat,  but  that  the  defendant  has  not  a  mortgage  to  secure  tile  said  payment 

performed  a  part  of    the    antecedent  of  said  four  hundred  dollars  to  defend- 

verbal  agreement,  which  was  dvsign^  aiiti  asaforeaaid*" 

edly  left  oat  of  the  written  contract,  Ibrtti.  ^In  the  following  cases  will 

and  trusted  to  the  defendant's  honor,  be  found  set  forth,  either  in  full  or  in 

It  is  desired   to  add  to  the  contract  a  substance,  bills  or  complaints   which 

stipulation   which,    according    to    the  were  held  sufficients 

complainant's   bill,    ivas  intentionally  Arkansas,  *-  Griffith      tA.     Sebastian 

left  oat,  under  the  influence  of  a  con«  County,  49  Ark.  34^ 

fidence  in  defendant  which  subsequent  Califvrnia,  -^  Breen  v,  Donnelly,  ^4 

events  prove  to  have  been  misplaced."  CaL  30Z. 

Attempt  ts  Bet  tfp  Parol  Agrtemsnt.  —  C^nnecHcut,  ^^  Palmer  t/,  Hartford  F» 

A  bill  which  shows  that  the  deed  was  Ins.  Co.,  54  Conn.  488,  which  was  a 

drawn  and  executed  according  to  the  suit  for  the  reformation  of  a  policy  of 

intention  of  the  parties,    and    which  fire  Insurance. 

seeks  not  to  raise  an  equity  by  opera-  Florida,  —  Greeley   v,  De  Cottes,  24 

tion  of  law,  but  to  set  up  a  conven-  Fla.  475* 

tienal  trust  on  the  foundation    of    a  Kansas,  —Stephenson  f.   Elliott,  53 

special  parol   agreement,  contrary  to  Kan.  550. 

the  provisions  of  the  statutes  of  frauds,  Maine,  -^  Tucker  v.  Madden,  44  Me. 

is  without  equity.     McElderry  v.  Ship*  206^ 

ley,  2  Md.  25.  Maryland,  •-*  Delaware  State  F.  A  M* 

8.  Hyland  v.  Hyland,  19  Oregon  51.  Ini.  Co.  v^  Gillett,  54  Md  219,  wherein 

S.  Seegelken  v,  Corey,  93  Cal.  92.  will  be  found  the  substance  of  a  bill  to 

Avermieiit  of  Xistake  in  Express  Words,  reform  a  mistake  in  a  policy  of  fire  in- 

-^In   Murdoch  c/.  Leonard,  15  Wash,  surance,  which  bill  was  held  sufHcient 

142,  the  court  in  holding  that  the  com-*  on  demurrer* 

plaint  was  sufficient  said:    "  It  is  true  South  Dakota,  —  MacVeagh  v.  Bums, 

that  the  authorities  hold  that '  in  this  2  S.  Dak»  83. 

class  of  cases  the  facts  must  be  dis-  ffVjr^iuiw.  *— Gnossbach    c.    Brown^ 

tinctly  and  positively  averred,'  but  we  72  Wis.  458,  wherein  is  set  forth   the 

think  that  while  the  complaint  does  not  substance  of  a  complaint  in  an  action 

in  express  words  allege  *  mutual  mis-  to  reform  a  deed,  which  complaint  was 

take,'  it   does  distinctly  set  up  facts  held  sufficient. 

from  which  that  conclusion  is  inevit-  BitbitaBoe  of  Keosiasry  Allagatlons.  — 
able."  In  Gassert  v.  Black,  11  Mont.  185,  the 
Deed  Absolute  —  ATsnnsnt  of  Intention  court,  in  holding  that  sufficient  was  al- 
to Kaks  Mortgage.--^  In  Gumpel  v.  leg:ed  10  entitle  the  party  to  a  reforma- 
Castagnetto,  97  Cal.  15,  it  was  held  tion^  said:  "  In  order  that  a  written 
that  the  following  averments  were  instrument  may  be  reformed  In  equity 
sufficient  to  support  a  decree  adjudg-  for  mistake,  it  must  appear  that  the 
ing  that  a  conveyance  was  made  to  the  patties  agreed  upon  a  certain  contract; 
defendants  as  securitv  for  certain  that  they  executed  a  contract,  the  on« 
money,  and  that  the  defendants  recon-  sought  to  be  reformed;  that  the  con- 
vey the  same  upon  the  payment  of  tract  executed  was  not  the  one  agreed 
such  money:  '*  That  this  plaintiff  never  upon;  that  the  variance  between  the 
intended  to  make  or  execute  a  convey-  contract  agreed  upon  and  the  one  eate- 
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d.  Materiality  of  Mistake.  —  Where  reformation  is  sought 
on  the  ground  of  mistake,  the  bill  or  complaint  must  allege  facts 
showing  that  the  mistake  was  material,  and  that  it  was  such  that 
reformation  is  necessary  to  prevent  injustice.* 

Ayermont  of  Omisiion  by  Inadyertonoe.  —  A  bill  for  the  reformation  of 
an  instrument  which  shows  merely  that  something  was  omitted 
by  inadvertence,  which  ought  to  have  been  inserted  in  the  instru- 
ment as  a  matter  of  propriety  and  which  was  not  a  matter  of 
specific  agreement  between  the  parties,  is  without  equity.* 

e.  Mutuality  of  Mistake.  —  Since,  as  a  general  rule,  equity 
will  not  reform  a  mistake  unless  the  mistake  was  a  mutual  one, 
the  bill  or  complaint  must  allege  facts  showing  that  there  was  a 
mutual  mistake.' 

cuied   occurred  by  mistake;    in  what  were  mistaken  as  to  any  of  the  terms 

the   mistake   consisted;    and   that  the  of   the  contract   by   them   executed." 

mistake  was  mutual.'*     Citing  Gilles-  See  also  NeweU  v.  Stiles,  21  Ga.  118, 

pie  V,  Moon,  2  Johns.  Ch.  (N.  Y.)  585,  wherein  it   was  decided  that  in  deter- 

Barton  v.  Sackett,  (Supm.  Ct.)  3  How.  mining  whether  the  ground  of  mistake 

Pr.  (N.  Y.)  358;  and  Wemple  v.  Stew-  supplies  any  equity  to  the  bill  the  first 

art,  22  Barb.  (N.  Y.)  154.  inquiry  is  whether  it  alleges  that  all 

1.  Lewis  V,  Lewis,  5  Oregon  169.  the  parties  made  a  mistake;  Arter  v, 
Clerieal  Errors.  —  It  is  not  sufficient  to  Cairo  Democrat  Co.,  72  111.  434;  Meier 

allege  that  one  word  was  left  out  of  v.  Kelly,  20  Oregon  86.     And  see  gen- 

the    instrument    by    mistake,    where,  erally  as  to  the  doctrine  that  a  court  of 

without  such    word,  the   intention   of  equity  will  not  reform  a  mistake  in  an 

the  parties  is  sufficiently  apparent  to  instrument  unless  it  is  the  mutual  mis- 

be  recognized  in  any  court      Atlanta,  take  of  both  parties,  infra^  III.  2.  e,  (2) 

etc.,  R.  Co.  V.  Speer,  32  Ga.  550.  \J>)  Mutuality  of  Mistake, 

2.  Thompson  ville  Scale  Mfg.  Co.  v,  Buffldent  Allegation  of  Mutual  Mistake. 
Osgood,  26  Conn.  16,  in  which  case  —  In  Newton  v,  Hull,  90  Cal.  487,  the 
the  court  said:  "  Equity  will  neither  complaint  alleged  that  the  agreement 
make  nor  ameliorate  agreements,  nor  was  to  sell  an  undivided  two-fifths  of 
supply  new  terms  to  contracts  not  the  land  described  in  the  written  mem- 
wisely  and  thoughtfully  made.  If,  orandum  sought  to  be  reformed;  that 
therefore,  the  present  bill  was  brought  the  plaintiff  owned  only  two-lifths 
to  procure  the  insertion,  in  the  instru-  thereof;  "  that  the  parties  to  said 
ment  set  forth,  of  a  clause  about  which  memorandum  of  agreement  intended 
the  parties  had  no  understanding  what-  to  insert  therein  a  description  of  the 
ever,  the  respondent  might  justly  reply,  undivided  two- fifths  of  the  premises, 
that  the  contract  embraced  no  more  but  that  by  mistake  in  drawing  said 
and  no  less  than  was  agreed  upon;  memorandum  of  agreement  the  dc* 
that,  if  silent  on  the  point  in  contro-  scription  of  said  lot  or  parcel  of  land 
versy,  it  could  not  affect  the  petitioners;  was  therein  set  forth  incorrectly,  in  the 
if  it  spoke,  it  bound  them."  following  particulars;"  and  then  pro- 

8.  Evarts  v.  Steger,  5  Oregon  147,  in  ceeded  to  state  definitely  the  mistake 
which  case  the  court,  in  holding  the  and  how  it  happened  to  be  made.  It 
complaint  insufficient  because  there  was  held  that  this  was  sufficient,  in  the 
was  no  sufficient  averment  to  show  absence  of  a  demurrer,  the  court  say- 
that  the  defendant  was  mistaken  as  to  ing:  "  To  say  that  by  mistake  a  de- 
any  of  the  terms  of  the  contract,  said,  scription  different  from  that  intended 
"  To  entitle  a  party  to  relief  in  a  court  by  the  parties  to  the  agreement  was  in- 
of  equity  against  a  mistake,  it  must  ap-  serted  therein,  is  to  say,  substantially, 
pear  that  such  mistake  was  mutual;  that  the  mistake  was  a  mutual  mistake 
that  it  was  the  mistake  of  both  parties  of  the  parties  to  the  agreement." 
to  the  contract.  And  as  we  have  be-  Mistake  as  to  Land  Embraced  in  Deed. 
fore  indicated,  there  is  nothing  in  this  —  In  Barfield  v.  Price,  40  Cal.  535. 
complaint,  or  at  least  no  sufficient  which  was  an  action  to  reform  a  mis- 
averment,   to  show   that   respondents  description  in  a  deed,  the  court  said: 
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/.  Mistake  of  Law.  —  Since  mistake  or  ignorance  of  the  law 
forms  no  ground  of  relief  from  contracts  fairly  entered  into  with 
knowledge  of  the  facts  under  the  circumstances  raising  no  pre- 
sumption of  fraud,  imposition,  or  undue  advantage  taken,  a  bill 
for  the  reformation  of  an  instrument  must  as  a  general  rule  allege 
facts  showing  that  the  instrument  was  entered  into  by  mistake  of 
fact  as  distinguished  from  a  mistake  of  law.* 

10.  AveimentB  as  to  Accident  —  Where  accident  is  relied  upon 
as  a  ground  for  relief,  it  must  be  alleged  in  the  bill.* 

11.  Averikient  of  Duress  and  Undue  Influence  —  Kecossity  to  Allege 
eronnds  for  Belief.  —  The  court  will  not  rescind  or  cancel  a  contract 
on  the  theory  that  it  was  obtained  by  duress  or  undue  influence 
unless  such  ground  is  alleged ;  *  and  a  complaint  which  avers  that 

"  In  the  next  place  the  complaint  is  tion  in  the  name  of  its  assig^nee  to  set 
deficient  in  not  showing  that  the  de-  aside  certain  notes  and  morigages  and 
fendants  did  not  understand  the  agree-  a  conveyance  of  the  mortgaged  prem- 
ment  to  sell  in  accordance  with  the  ises  made  by  the  assignee  which  con- 
deed.  There  may  have  been  no  mis-  veyance  was  made  by  the  assignee 
take  on  their  part,  except  in  failing  to  under  the  mistaken  belief  that  the 
understand  that  the  plaintiff  supposed  mortgages  and  the  notes  secured  there- 
she  was  selling.  If  plaintiff  supposed  by  were  valid  securities,  the  court  said: 
she  was  selling  a  different  tract  of  *'  In  such  a  case  it  should,  doubtless, 
land,  but  the  defendants  thought  they  be  made  to  appear  by  the  complaint 
were  purchasing  the  tract  actually  con-  that  the  settlement  or  conveyance  was 
veyed,  there  was  a  mutual  mistake  as  induced  by  a  mistake  of  fact,  as  dis- 
to  the  subject-matter  of  the  contract,  tinguished  from  a  mistake  of  law;  for 
In  that  case  the  minds  of  the  parties  equity  does  not  relieve  against  mis- 
never  met,  and  there  was  really  no  takes  merely  of  law.  Every  parly  must 
contract  of  sale  at  all.'*  act  upon  his  own  opinion  of  the  law, 

Defendant'!    Knowledge    of   Plaintiff's  at  his  peril.     The  complaint  in   fact 

Mistake.  —  In   an   action    to   reform    a  avers  that  *  such  conveyance  was  made 

deed   made  by  the  plaintiff  to  the  de-  upon  the  mistaken  belief  on  the  part  of 

fendants,  allegations  that  the  defend-  this  plaintiff  (the  assignee)   that  said 

ant  at  the  time  he  accepted  the  deed  notes  and  mortgages  were  valid  securi- 

supposed  that  it  contained  only  the  un-  ties/     Whether  they  were  valid  securi- 

divided  one-half  of  the  property,  and  ties  is  a  question  of  law  arising,  indeed, 

that  the  defendant  knew  at  the  time  of  upon  the  facts,  but  still  a  question  of 

such  acceptance  that  the  plaintiff  also  law.     There  is  no  averment  that   the 

supposed  that  the  deed  described  and  assignee  was  ignorant  or  mistaken  as 

conveyed  only  the  undivided  one-half  to  the  facts  upon  which  this  question 

of  said  property,  are  sufficient  to  sup-  arose.     So  the  complaint  fails  to  state 

port  findings  that  the  mistake  was  that  a  cause  of  action  in  favoi  of  the  as- 

of  the  plaintiff,  and  that  the  defendant  signee."    See  also  Montgomeiy  County 

knew   of  such    mistake   at   the   time.  v.  American  Emigrant  Co.,  47  Iowa  gi. 

Holt  V.  Holt,  120  Cal.  67.  See  further  as  to  the  general  rule  that 

In    California    a    complaint    framed  equity  will  not  relieve  against  a  mis- 

under  Civ.  Code   Cal.,  §  3399«  which  take  of  law,  and  the  qualifications  of 

shows  that  eithera  '*  mutual  mistake  '*  such  rule,  supra^  III.  i.  /.  (2)  Mistake 

was  committed  or  a  "  mistake  of  one  of  Law;  and  III.  2.  e,  (2)  c.  Mistake  of 

party  which  the  other  at  the  time  knew  Law. 

or  suspected,"  is  sufficient  to  entitle        2.  Segur  v.  Tingley,  11  Conn.  134,  in 

the   plaintiff  to   relief.      Cleghorn    v.  which  case  it  was  said:     '*  It  is   not 

Zumwalt,  83  Cal.  155.  claimed    that   there    is    any    accident 

1.  Keoessity  to  Allege  ICiatake  of  Faet.  which  is  a  ground  for  interposition. 

—  In  Kyes  z'.  Merrill  Furniture  Co.,  Q2  The  plaintiff  must,    then,    rely  either 

Wis.  32,  which  was  an  action  by  a  j  udg-  upon  fraud  or  mistake." 
ment  creditor  of  an  insolvent  corpora-        8.  Drown  v.  Ingels,  3  Wash.  424. 
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a  contract  was  procured  by  such  means,  without  stating  facts  or 
circumstances  which  will  enable  the  court  to  ascertain  the  cir- 
cumstances under  which  the  contract  was  entered  into  is  insuffi- 
cient as  against  a  special  demurrer,* 

taflolttit  Alltgatloas.  —  It  is  not  necessary  to  state  in  the  bill  or 
complaint  all  the  facts  going  to  establish  the  fact  of  undue  influ- 
ence, as  such  facts  are,  for  the  most  part,  evidentiary.  The 
necessary  allegations  are  the  relations  of  the  parties,  the  age  and 
feebleness  of  intellect  of  the  grantor,  the  importunities  of  the 
grantee,  the  inadequacy  or  want  of  consideration,  and  other 
circumstances  surrounding  the  transaction,  and  the  nature  of  the 
consideration  itself.* 

12.  Avememtof  Kei&tal  laeapaolty — a.  In  Suits  for  Rescis- 
sion. —  Where  rescission  or  cancellation  is  sought  on  the  ground 
that  the  plaintiff  at  the  time  he  made  the  contract  was  insane,  or 
was  mentally  incapable  of  making  a  contract,  such  ground  must 
be  definitely  alleged,  otherwise  no  relief  will  be  granted  on  3uch 
theory.* 

1.  Pedroreaa  v,  Hotcbkiss,  9$  Cal.  ceUation   was  sought  on   tkc  groand 

636^  thai  tha  instrumont  had  been  procured 

D^^yatioiL  of  tha  4d¥iee  ol  FrUada, —  without    consideration  and  by  undue 

Where  a  woman  seeks  to  aet  aside  aa  inAuence;  Hill  v.  Lewis,  45  Kan.  163, 

antenuptial  contract  na^de  by  her  it  is  in  which  case  the  allegations  of  duress 

not  sufficient  to  allege  that  she   was  are  set  forth  in  full;  MuUer  ».  Buyck, 

deprived  of  the  advice  of  her  friends  la  Moat.  334.  in   which  case  will  be 

as   to  the  propriety  of  making  it.  but  found  the  nsaterial  allegations  of  the 

she  must  allege  that  she  desired  the  complaint;      Kennedy     v,     Currie,    3 

advice  of  her  friends  and  that  her  pur-  Wash.  442. 

pose    would    have    been  changed  by  lifliif nt  AyennMitt  af  Uniao ImflaanM. 

their  advice.     Forwood  v.  Forwood.  86  —  In  Alaniz  :..  Casenave,  91  Cal.  41, 

Ky.  114.  the  court  said  in  holding  the  complaint 

AUagationt  to  Aid  «f  ATarmants  of  sufficient:  "A  general  fiduciary  rela- 
Traad. -- Where  the  complaint  alleges  tion  between  the  parties  is  averred; 
fraudulent  representations,  which  alone  and  that  plaintiff  reposed  in  the  pria- 
are  not  sufficient  to  justify  the  re-  cipal  defendant  unlimited  confidence, 
scission  of  a  contract,  it  will  be  aided  and  was  entirely  under  his  control, 
by  the  allegation  of  circumstances  being  herself  ignorant  and  unac> 
which  show  great  oppression  and  un-  quainted  with  business;  that  he  pro- 
due  influence  well  calculated  to  over-  posed  the  conveyances  (o  enable  him 
come  the  judgment  and  will  of  the  more  conveniently  lo  manage  her 
plaintiff.     Hick  r.  Thomas,  90 Cal.  289.  business,   and   promised   to  hold  and 

8.  Ashmead    v,  Reynolds,   134   Ind.  manage  it  for  her,   and   to   reconvey 

139.  upon  request.     If  the  rule  laid  down  in 

Vonas.  —  In   the   following  cases  in  Brison  w.  Brison,  75  Cal.   525,  7  Am. 

which  tha  rescission  and  cancellation  St.   Rep.   189,   is  to  be    upheld,  these 

oC  contracts  were  sought  on  the  ground  facta,    with    the  others,    constitute    a 

of  undue  in&uence,  and    the  bills  or  cause  of  action." 

complaints  were  held  sufficient,  will  be  S.  More  v.  Calkins.  85  Cal.  177. 

found  useful  forms:     Wilson  v.  Mori-  Baflleieiioy   of   Ayaranent  of  Fniid. — 

arty.  77  Cal.   596,  in  which  case  the  Evidence     of     the     grantor's    mental 

complaint    asked    rescission     on    the  capacity  should  not  be  considered  when 

ground  that  the  plaintiff  was  of  weak  his  mental  capacity  is  not  at  issue,  and 

understanding  and  illiieraie,  and  had  relief  is  asked  solely  on  the  ground  of 

been  fraudulently  importuned  and  in-  fraud.     Hines  v.  Horner,  86  Iowa  594. 

duced  to  make  the  contract;  Walker  v.  tfniieceiiory  to  Alloge  Aetaal  lasanity. 

Hunter,  87  6a.  336,  in  which  case  can-  —  Where  it  is  sought  to  have  an  instru* 
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*»  In  Suits  for  Reformation.  —  In  a  suit  to  reform  an 
instrument  the  theory  of  the  bill  is  that  a  valid  contract  was 
made,  but  that  through  mistake  or  fraud  it  was  not  correctly 
reduced  to  writing,  and  therefore  an  allegation  that  the  plaintiff 
was  weak-minded  or  insane  is  not  essential.* 

13.  Ayermeat  of  Eailmro  or  Want  of  OontideratioiL  —  a.  In  Suits 
FOR  Rescission.  —  Where  the  rescission  or  cancellation  of  a 
contract  is  sought  on  the  ground  that  there  was  a  failure  or  want 
of  consideration  it  usually  happens  that  want  of  consideration  is 
alleged  in  connection  with  other  grounds  which  appeal  to  a  court 
of  equity,  such  as  fraud,  undue  influence,  or  mental  incapacity, 
and  it  would  seem  that  a  bill  or  complaint  which  plainly  and 
concisely  alleges  the  facts  seriatim  is  all  that  is  necessary.* 

ment  set  aside  on  the  ground  that  it  alleged  that  the  grantor  was  eighty-two 
was  maJe  without  consideration  and  years  of  age,  enfeebled  by  age  and 
that  the  maker  was  unfit  inentaUy  for  physical  and  mental  decrepitude,  and 
the  transaction  of  business,  allegations  that  his  death  occurred  in  about  a 
that  just  before  the  execution  of  the  month  after  the  execution  of  the  deed, 
instrument  the  plaintiff's  husband  had  it  is  unnecessary  to  allege  facts  show- 
been  killed  while  she  was  pregnant  ing  that  the  grantor  "continued  to  be  of 
with  a  child,  and  that  his  death  caused  unsound  mind  until  his  death,  or  that 
great  prostration  of  mind  and  body  and  he  disaffirmed  the  deed  after  he  be- 
uniitted  her  for  the  transaction  of  busi-  came  of  sound  mind."  Raymond  v. 
ness,  coupled  with  averments  that  she  Wathen,  142  Ind.  367,  in  which  case  it 
was  unduly  influenced  to  make  the  in-  was  declared  that  (here  is  a  presump- 
strumentby  her  brothers  and  brothers-  tion  as  to  the  continuance  of  insanity 
in-law  and  their  representations  that  such  as  was  alleged  in  the  complaint, 
the  execution  of  the  instrument  was  but  that  there  is  no  such  presumption 
the  wish  of  her  late  husband,  are  suffi-  in  cases  of  occasional  or  intermittent 
cient,  although  insanity  or  even  tern-  insanity;  ffV/«^  Physio-Medical  College 
porary  aberration  of  mind  is  not  v.  Wilkinson,  108  Ind.  314,  and  dis- 
alleged.  Moore  r.  Moore,  56  Cal.  89,  Hnguishing  Louisville,  etc.,  R.  Co.  v. 
in  which  case  the  court  cited  Kempson  Herr,  135  Ind.  591,  and  Hardenbrook 
V.  Ashbee,  L.  R.  10  Ch.  15,  and  Allore  v.  Sherwood,  72  Ind.  403. 
V.  Jewell.  94  U.  S.  306.  1.  Wilson  v.  Moriarty,  88  Cal.  207. 

Facts  Showing  Imposition  upon  Plain-  Averment  of  Weak  Understandinff. — 
tiff.  —  In  an  action  to  cancel  a  deed  it  It  is  not  sufficient  for  the  plaintiff  to 
is  not  necessary  to  allege  in  the  com-  allege  that,  at  the  time  of  the  making 
plaint  that  the  plaintiff  was  at  the  time  of  the  instrument  sought  to  be  can- 
of  the  execution  of  the  deed  of  un-  celed,  he  was  of  weak  understanding, 
sound  mind,  or  in  such  a  state  of  there  being  no  claim  that  he  was  tton 
mental  imbecility  as  to  render  him  en-  compos.  Clough  v,  Adams,  71  Iowa  17. 
tirely  incapable  of  making  a  deed.  It  Allegations  in  Aid  of  ATOrment  of 
is  sufficient  to  allege  facts  which  show  Fraud. —  Although  an  allegation  that 
that  frotn  his  sickness  and  infirmity  he  the  plaintiff,  at  the  time  of  the  making 
was  at  the  time  in  a  condition  of  of  the  instrument  sought  to  be  can- 
mental  weakness,  and  that  there  was  celed,  was  of  weak  understanding, 
either  gross  inadequacy  of  considera-  there  being  no  claim  that  be  was  non 
tion.  or  that  by  improper  practices,  un-  compos^  is  not  sufficient,  yet  it  is  a  ma- 
due  influence,  misrepresentation,  or  terial  allegation  when  it  is  also  alleged 
concealment,  he  was  induced  to  ex-  that  the  plaintiff  was  by  false  and 
ecpte  a  deed  which  in  the  free  exercise  fraudulent  representations  unduly  in- 
of  his  deliberate  judgment  he  would  fluenced  to  make  the  instrument, 
not  have  executed.  Yount  v,  Yount,  Clough  ^.  Adams,  71  Iowa  17. 
144  Ind.  133.  8.  In     Muzzy     v,     Tompkinson,     8 

Continued    TTnioundneea    of    Mind.  —  Wash.  616.  in   which  case  the  court 

Where  in  an  action   by  the  heirs  of  a  said:    "The    facts    are   pleaded:    (i) 

grantor    to    set  aside   his    deed   it  is  the  confidential  relation ;  (2)  that  there 
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Keoeitity  for  Ezpreit  Ayerments  as  to  Failnro  of  ConiidoratioiL  —  It  is 
immaterial  that  it  is  not  expressly  alleged  that  the  contract 
sought  to  be  rescinded  was  made  without  consideration,  where 
such  is  the  clear  and  necessary  conclusion  from  the  facts  which 
are  averred.* 

b.  In  Suits  for  Reformation.  —  In  a  suit  to  reform  an 
instrument  an  averment  that  there  was  inadequacy  of  considera- 
tion for  the  contract  is  not  essential,* 

14.  Grounds  for  Injunction  —  in  Oonona.  —  Pending  a  suit  for  the 
rescission,  cancellation,  or  reformation  of  a  contract  the  court  may 
grant  a  temporary  injunction  restraining  the  defendant  from 
exercising  rights  under  the  contract  in  fraud  of  the  plaintiff,*  and 
not  infrequently  injunctive  relief  is  awarded  in  the  final  decree.^ 

Bm  Hot  Hniti&riovB.  —  A  bill  asking  the  rescission  of  a  contract 
on  the  ground  of  fraud  and  also  an  injunction  against  an  action 
at  law  upon  the  contract  is  not  multifarious.^ 

was  no  consideration;   (3)   ihat   there  tract  on  the  ground  of  fraud  the  plaio- 

was  misrepresentation.     This  is  what  tiff  may  ask  for  an  injunction  against 

the  code  requires,  and  it  was  proper  to  an   action   at   law   upon  the  contract; 

state   the    facts  seriatim^   as   they   oc-  Baltimore  Sugar  Refining  Co.  v.  Camp- 

curred.     In  a  case  of  this  kind  there  bell,  etc.,   Co.,  83  Md.  36;    Smith    v. 

can  be  but  one  cause  of  action,  em>  Everett,   126  Mass.   304,   holding  that 

bracing  all  the  ultimate  facts  connected  where  the  plaintiff  has  been  induced 

with  the  transaction,  and  upon  them  the  by  fraud  to  form  a  partnership  with  the 

court  of  equity  grantsor  refuses  relief."  defendant  equity  may  in  a  suit  to  can- 

Inoonsistent  and  Illogioal  AvemiMLti.  eel  the  articles  of  partnership  enjoin 
—  A  complaint  which  avers  that  a  con-  the  defendant  from  using  the  plaintiff's 
veyance  was  made  without  considera-  name  as  a  partner;  Wilcox  v.  Lucas, 
tion,  but  shows  that  there  was  sufficient  121  Mass.  21.  See  also  Foster  v.  Win- 
consideration  for  the  conveyance,  which  Chester,  92  Ala.  497,  to  the  effect  that 
however  wholly  failed,  is  inconsistent  in  a  suit  to  reform  a  misdescription  in 
and  illogical.  Pedrorena  v,  Hotchkiss,  a  deed,  the  court  may  grant  an  injunc- 
95  Cal.  636.  tion  temporarily  until  the  misdescrip- 

Kateriality  of  Avermenti  as  to  Con-  tion  of  the  land  has  been  corrected,  if 

■ideration.  —  Where    fraud   and  undue  the  proof  authorizes  it. 
influence    are    alleged,  an  allegation        Iignnotion  Against  Aetion  in  Court  of 

that  the  consideration  was  grossly  in-  Inadoqnate  Jurisdiction.  —  In    National 

adequate  is  material.    Hick  t/.  Thomas,  Bank  v,  Carlton,  96  Ga.   469,  it  was 

90  Cal.  289.  held  that  where  the  defendant  in  an 

1.  Alaniz  v.  Casenave,  91  Cal.  41.  action  pending  in   the   city    court   of 

Ingnffloienoy  of  Allegationi  as  to  Want  Athens     was    entitled    to    affirmative 

of  Consideration.  —  In    Schultz   v.   Mc-  equitable  relief,  viz.,  the  cancellation 

Lean,  (Cal.  1890)  25  Pac.   Rep.  427,  it  of  a  deed,  etc.,  which  she  could  not 

was   held    that  it   was    insufficient   to  obtain  in  that  court  because  it  had  not 

allege  that  the  contract  was  executed  the  power  and  jurisdiction  to  grant  re- 

without    consideration,    or   that  there  lief  of  this  kind,  she  could  maintain  an 

was  an  inadequacy  of  consideration,  as  equitable    proceeding  in  the  superior 

want  or  insufficiency  of  consideration  court  to  restrain  the  further  progress 

will  not  establish  fraud  per  s£.     Citing  of  the  action  pending  in  the  city  court. 

Goad  V,  Moulton,  67  Cal.  536;  Welton  in   order  that  the  entire    controversy 

V.   Palmer,  39  Cal.  456;    Thornton  v,  might   be    finally   adjudicated   in  tlie 

Hook,    36    Cal.     229:     Horn    v.    Vol-  superior  court.      Cited  with  approval 

cano  Water  Co.,  13  Cal.  62;  and  Gillan  in  English  v.  Thorn,  96  Ga.  557. 
V.  Melcalf,  7  Cal.  138.  4,  See  in/ra,  XV.  4.  Injunction, 

8.  Wilson  z/.  Moriarty,  88  Cal.  207.  5.  Parker   v.   Cochran,   97  Ga.  249. 

3.  Parker  v.  Cochran,   97   Ga.    249,  And  see  generally  the  cases  cited  in  the 

holding  that  in  a  bill  to  rescind  a  con-  preceding  note. 
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Boqnislte  Ayermonti.  —  Where  an  injunction  is  sought  in  a  suit  for 
the  rescission,  cancellation,  or  reformation  of  an  instrument,  the 
bill  or  complaint  must  allege  facts  showing  the  necessity  for  an 
injunction,  and  no  injunction  will  be  awarded  if  the  plaintiff 
does  not  allege  special  circumstances  warranting  it,  or  if  his  alle- 
gations show  that  it  is  sought  for  the  protection  of  purely  legal 
rights.  * 

16.  DeBcription  of  Contract  —  a.  In  Suits  for  Rescission. — 
In  a  suit  for  the  rescission  or  cancellation  of  a  contract  the  bill 
or  complaint  must  contain  a  direct  and  positive  allegation  that 
the  plaintiff  executed  the  contract ;  *  and  the  contract  should  be 
correctly  described.* 

b.  In  Suits  for  Reformation  — (i)  In  GeneraL —  ^\i^x^ 

1.  Hartley  v,  Matthews,  96  Ala.  224,  tract  which  the  plaintiff  alleges  to  have 
in  which  case  the  court  said:  "  While  been  made  in  consideration  of  an  al- 
an  injunction  against  an  action  at  law  leged  promise  by  the  defendant,  if  the 
is  sometimes  retained  in  aid  of  the  promise  was  verbal  and  consequently 
main  purpose  of  the  bill  and  in  order  within  the  influence  of  the  statute  of 
to  settle  the  whole  controversy  in  one  frauds,  that  fact  must  be  made  to  ap- 
suit,  notwithstanding  there  may  be  a  pear  by  plea  or  answer;  and  on  de- 
valid  defense  at  law  to  the  suit  en-  murrer,  and  on  motion  to  dismiss  the 
joined,  it  is  not  matter  of  absolute  bill  for  want  of  equity,  the  contract  al- 
right thai  it  should  be  so  retained,  and  leged  in  the  bill  will  be  taken  to  be  in 
under  the  facts  disclosed  in  the  bill  we  writing.  Piedmont  Land  Imp.  Co.  v, 
cannot  hold  that  the  court  erred  in  de-  Piedmont  Foundry,  etc.,  Co.,  96  Ala. 
creeing  a  dissolution  of  the  injunc-  389,  in  which  case  the  court  cited 
tion."  CV/i»^  Wingo  V.  Hardy,  94.  Ala.  Trammel)  v,  Craddock,  93  Ala.  450, 
184.  See  also  Moore  v.  Tate,  102  and  Manning  v.  Pippen,  86  Ala.  357. 
Ala.  320,  and  Hardy  v.  Newton  First  Ayormont  that  Contract  Hai  Been 
Nat.  Bank,  46  Kan.  88.  Wholly     Executed.  ~  Where     the     bill 

2.  Maggini  v.  Pezzoni,  76  Cal.  631,  in  seeks  the  cancellation  of  a  contract  for 
which  case  the  complaint,  in  an  action  fraud,  it  is  immaterial  that  it  alleges 
by  the  administratrix  of  a  decedent,  that  the  contract  has  been  wholly  exe- 
alleged  that  at  a  time  when  the  deced-  cuted,  and  shows  that  the  complainant 
ent  was  of  unsound  mind  and  in-  has  made  an  absolute  conveyance  to 
capable  of  making  any  contract  or  the  defendant,  and  that  the  latter  has 
transacting  any  business,  the  defend-  fully  paid  the  agreed  consideration, 
ant,  by  taking  an  unfair  advantage  of  Baker  v.  Maxwell,  99  Ala.  558. 

the  decedent's  weakness  of  mind  and  Harmless  Error  in  Describing  Instm- 

incapacily  to  transact  business,  induced  ment.  —  Where  the  bill  contains  a  cleri- 

and  procured  him  to  give  an  apparent  cal  error  in  describing  the  instrument 

consent  to  the  execution  and  delivery  sought   to    be   canceled,   the   error  is 

of  a  deed;  that  the  deed   was  given  cured    by  a  copy  of  the  instrument 

without  consideration,  and  that  it  was  attached  to  the  bill  as  a  part  thereof, 

recorded.     It  was  held  that  the  com-  Piedmont  Land  Imp.  Co.  v.  Piedmont 

plaint  was  open  to  the  objection  that  it  Foundry,   etc.,    Co.,   96    Ala.   389,   in 

did   not  contain  a  sufficient  averment  which  case  the  court  cited  Harland  v. 

that  the  decedent  executed  the  deed.  Person,  93  Ala.  273. 

but  that  the  defect  did  not  affect  the  Averment  of  Performance  by  Plaintiff — 

substantial   rights  of  the  parties,  and,  Ezeontory  Contract.  —  A  mere  allegation 

as  no  objection  was  taken  by  demur-  of  nonperformance  by  one  party  to  an 

rer,  the  complaint  should  be  considered  executory  contract,  without  any  alle- 

sufficient  on  appeal.  gation  of  performance   by  the   other, 

8.  Waterman    v.    Higgins,    28   Fla.  discloses   no  ground   for  the  interfer- 

660.  ence  of  a  court  of  equity.     Missouri 

Contract  Presnmed  to  Be  in  Writing. —  River,  etc.,   R.  Co.  t/.  Miami  County, 

In  a  suit  for  the  cancellation  of  a  con-  12  Kan.  482. 
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the  retormatioo  of  a  written  conttaet  is  sought  tlx^  bill  mosl  dis- 
tiactly  allege  t^afe  the  parties  in  fact  inade  an  agreement  prior  to 
the  execution  of  the  written  contract.^ 

(2)  Conskleratifffi  for  Conirtut  -^  Since  equity  will  iiot  veforni 
a  merely  voluntary  dioed  or  coatraict>  tiie  bill  or  complaint  must 
show  that  the  contract  sought  to  be  reformed  wa$  executed  for  a 
valuable  consideration.* 

(3)  TAe  iKtxnded  Instrwnent  —  PoitUing  Out  Mistake.  —  A  bill 
or  complaint  in  a  suit  to  reform  a  written  instrument  must  clearly 
and  distinctly  state  what  was  th«  contract  of  agreement  between 
the  parties^  and  show  what  pact  of  the  contract  was  omitted  to  be 
reduced  to  writing,  or  what  portion  of  the  contract  as  it  was 
expressed  in  writing  was  not  embraced  in  the  original  contract. 
The  plaintiff's  allegations  must  show  in  terms  what  the  tenor  of 
the  ijn^truiment  ought  ta  be  to  express  the  contract^  which  by 
mistake  there  was  a  failure  to  execute.  It  is  not  sufficient  to 
allege  that  it  was  the  intention  of  the  parties  to  make  an  instru- 
ment that  would  accomplish  a  certain  object,  and  ask  the  court 
to  make  a  writing  that  will  accomplish  that  object.' 

1.  Bi^op  V.  Clay  F.  &  M.  Ins.  Co.,  to  hi^  wife,  through  the  ifitefvention  ef 

49  Conn.  167.  a  third  person,  in  payment  of  such 

Purol  Ag^Mment  —  Btstnto  of  Vtsndi. —  debt,  had  for  its  support  a  good  and 

In  Todd  V.  Mun!M>n,  53  Conn.  579,  in  sufficient  consideration." 

Which  case  the  reformation  of  a  deed  BefSMniatioii  of  Vohiatavy  Coatfaoto.  — 

was  sought,  it  was  alleged  that  a  con>  Upon  the  question  whether  or  not  a 

▼eyance  of  real  estate  was  made  to  the  court  of  equity  will  reform  voluntary 

defendant  without  consideration,  ami  contracts,  see  infra, 

npon  the  parol  condition  and  under-  8.  Thompsonviile  Scale  Mfg.  Co.  v. 

standing  that  the  grantee  should  hold  Osgood,  26  Conn.  16,  in  which  case  it 

an   undivided  half  of  the   land   upon  was  said:  **  When  a  court  is  requested 

certain   trusts,   and   it   was   held   that  so  to  remodel  a  contract  in  writing  that 

the  complaint  was  not  demurrable  on  il  may  express  the  true  understanding 

the  ground  that  the  agreement  of  the  of  the  parties,  it  is  necessary  that  both 

grantee  was  alleged  to  be  by  parol,  as  the  defective  instrument  and  the  real 
ie  grantee  having  received  the  benedt  agreement  should  be  embodied  in  the 
of  the  grant  could  be  compelled  to  per-  petition.  Otherwise  the  bill  would 
form  the  agreement  on  his  part  Foi'  lack  substantial  requisites.  Without 
iovnhg  Crocker  v,  Higgtns.  7  Conn,  referring  to  the  right  of  a  respondent 
342.  and  explaimH^  and  limiting  Pow-  to  be  fairly  apprised  of  the  precise 
ers  V.  Mulvey,  51  Conn.  45^.  nature  of  a  petitioner's  claim,  we  catt- 
le. Conaway  v.  Gore,  24  Kan.  389.  in  not  suppose  that  a  court  can  intelli- 
whith  case,  however,  it  was  held  that  gently  reform  a  contract  without 
the  insufficiency  of  ths  petition  in  this  something  more  than  general  and 
respect  may  be  waived  by  failing  to  file  vague  statements  concerning  the  in- 
a  demurrer  to  it,  and  by  answering  and  tent  of  parties."  See  also  Citizens' 
going  to  trial.  Nat.  Bank  9.  Judy,  146  Ind.  322,  in 
Saffipioftoy  of  Past  ConMoration.  —  tn  which  case  the  court  cited  20  Am.  and 
Comstock  V,  Coon,  135  Ind.  64c,  it  was  Eng.  Encyc.  of  Law  (ist  ed.),  p.  720 
held  that  ii  i^  sufficient  to  allege  that  See  further  the  following  cases  in 
there  was  a  past  consideration  in  sup-  which  the  rules  stated  in  the  text  find 
port  of  the  promise,  the  court  saying:  support: 

•*  In  a  case  bike  the  present,  where  the  Alabama,  —  Oblander  v.  Dexter,  97 

ptomisor  Was  under  a  previous  obliga-  Ala.  476. 

tion  to  pay  the  debt,  both  legal  antl  Connecticut, — Thompsonviile     Sca!te 

moral,  his  promise  to  do  so,  by  causing  Mfg.  Co.  v,  Osgood,  26  Conn   i<l. 

the  land  to  be  conveyed  from  himself  Georgia,  —  Wall     v.    Arrihgton,     13 
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'  letlimg  0«i  Ugsl  BAftt  of  tentnel  —  The  bill  or  complaint  should 
set  out  th£  transaction  as  it  occurred  and  not  the  legal  effect 
thereof;^  however,  allegations  which  specifically  set  out  the 
intended  contract,  and  the  mistake  in  reducing  it  to  writing,  are 
sufficient.' 

16.  Averments  as  to  Damages. —  Vlsrs  th«  Y/tun^vy  •(  Damages  u 
Soaglii  in  a  suit  in  which  fraud  is  alleged,  the  amount  of  damages 
caused  by  the  fraudulent  representations  must  be  alleged,  other- 
wise there  can  be  no  decree  or  judgment  for  damages*' 

WheM  RtMUtion  Miy  li  SMiflit  on  the  ground  of  fraud,  the  fraud  is 
the  essential  thing,  and  while  the  fraud  must  be  coupled  with 
loss,  injury,  or  damage,  the  precise  amount  of  such  damage  need 
not  be  alleged,  as  it  is  of  secondary  importance.^ 

17.  Denying  or  Excusing  LacHes  —  a.  In  General.  —  In  a  suit 
for  the  rescission,  cancellation,  or  reformation  of  a  contract  the 
bill  or  complaint  must  make  it  appear  that  the  complainant  is 

Ga.     88;     L^n    v.    Rogers,    I2    Ga.  P^tiMk  — The  bill  or  complaint  mast 

281.  allege  facts  showing  distinctly  that  the 

Kenttuky.  —  Lear  v.  Prather,  89  Ky.  instrument  as  signed  was  not  in  terms 

jOi.  the  instrument  which   the  parties  in- 

Maryland,  ~*  Wesley   v.   Thomas»    6  tended   to  sign,  and   it  is  insufficient 

Har.  i.  J.  (Md.)  24.  to   allege  merely  that  certain   words 

Oregon.  —  Osborn    v,    Ketchum,    25  or  phrases  were  accidentally  omitted. 

Oregon  352.     In  Foster  v.  Schmcer,  15  Evartd  v»  Steger,  5  Oregon  147. 

Oregon  363,  the  court,  in  holding  that  1.  Hyland  v,  Hyland,  19  Oregon  51, 

the  plaintiff's  allegations  were  insuffi-  in   which    case    Thayer,   C.   J.,   said: 

cient,satd:  *' He  would  ordinarily  have  **  The  complaint  in   this  case  should 

to  set  out  the  terms  of  the  contract  as  have  stated  what  the  parties  mutually 

the  parties  made  it;   what  they  each  agreed  to  do  in  regard  to  the  exchange 

undertook  and  agreed  to  do;  and  show  of  their  lands,  and   not  the  result  of 

why  its  terms  happened  10  be  left  oui  what  they  did  do."     G>m/ar^  Stephens 

when  it  was  attempted  to  be  reduced  v,  Murtoo,  6  Oregon  193,  in  which  case 

to  writing,  or  bow   terms  not  agreed  the  court  said  that  where  one  alleges 

upon  cams  to  be  inserted."     See  also  a  mistake    in    a    written   instrument, 

Meier  v.  Kelly,  20  Oregon  86;  Hyland  the  mistake  being  in  the  wrong  use  of 

V.    Hyland,    19  Oregon  51;    Stephens  certain  words  or  the  omission  to  use 

V,  Murton,  6  Oregon  193;   Ramsey  v.  them,  the  words  should  be  set  out  either 

Loom  is,  6  Oregon  367;  and  Lewis  c.  in  tenor  or  substance.     Citing  Lamor* 

Lewis.  5  Oregon  169.  eux  v.  Atlantic  Mut.  Ins.  Co.,  3  Duer 

United  States.  —  In  U..S.  r.  Munroe,  (N.  Y.)  680. 

5  Mason  (U.   S.)   572,  Story,  J.,   said  2.  Walls  v.  State,  140  Tnd.  16;  Rous- 

that  if  the  bill  seeks  to  correct  an  as-  seau  v.  Lambert,  (Ky.   1886)  7  S.  W. 

serted  mistake  in  the  language  of  the  Rep.  923. 

insirument,   differing  from   the  inten-  8.  Bohail   v.   Diller,  41  Cal.  533,  in 

tionof  the   parties,   "and  reform    the  which  case  the  court  said:    '*  It  is  not 

instrument  and  obtain  the  consequent  alleged  in  the  complaint  that  the  plain- 

nelief,  it  is  not  sufficient  to  allege  gen-  tiff  has  sustained  damages,  and  there* 

erally  that  the  intention  was  different;  fore  he  is  not  entitled  lo  a  judgment 

but  there  must  be  an  express  averment  for  damages."     See  also  to  the  same 

that  the  instrument,  as  existing,  differs  effect  Herman  v.  Gray,  79  Wis.  182. 

from   the   intention   of    the   parties —  4.  Wainscott     v.    Occidental    Bldgk» 

stating  the   particulars;    and   the  bill  etc.,  Assoc  ,  98  Cal.  253. 

must  conclude  with  a  prayer  for  the  Injury  Seraltimg  from  ft»iid.  —  As  to 

correction  of  the  mistake,  and  a  decree  the  necessity  of  alleging  not  only  the 

according  to  the  reformed  instrument."  fraud  of  the  defendant,  but  also  that 

Aooidental   Omission    of    IftaidM    and  injury  resulted  to  the  plaioiiff  feom 
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pursuing  his  remedy  in  good  time  after  the  discovery  of  the 
injury,  and  if  his  allegations  disclose  that  his  claim  is  a  stale  one, 
or  that  after  the  discovery  of  his  right  to  relief  he  has  been 
guilty  of  long  acquiescence  and  unnecessary  and  unexplained 
delay  for  an  unreasonable  length  of  time  before  asking  relief,  the 
bill  or  complaint  is  demurrable.* 

What  li  BoMonablo  DUigonoo  is  not  and  cannot  be  defined  by  any 
general  rule.  No  precise  or  definite  limit  of  time  can  be  stated 
within  which  the  interposition  of  the  court  must  be  sought. 
What  is  reasonable  time  must,  in  a  great  measure,  depend  upon 
the  exercise  of  the  sound  discretion  of  the  court,  under  the  cir- 
cumstances of  each  particular  case." 

the  fraud,  see  supra^  VIII.  8.  d.  Ma-  44  Miss.  457,  wherein  it  was  declared 

teriality  of  and  Reliance  upon  Misrepre-  that  laches  will  weaken  the  bill. 

seniaiions.  North   Carolina,  —  Moore  v.  Reed,  I 

\.  Alabama,  —  Howie  v.  North   Bir-  Ired.  Eq.  (N.  Car.)  419,  2  Ired.  Eq.  (N. 

mingham  Land  Co.,  95  Ala.  389:  Goree  Car.)  580. 

V.  Clements,  94  Ala.  337;    Scruggs  v.  Tennessee,  —  Moore  v.  Holt,  3  Tenn. 

Decatur  Mineral,  etc..  Co.,  86  Ala.  173;  Ch.  248;    McDonald  v.  Allen,  8  Baxt. 

Askew  V,  Hooper,  28  Ala.  634;  Kern  v,  (Tenn.)  446,  in  which  latter  case  I  he 

Burnham,  28  Ala.  428;  Smith  v.  Rob-  bill   was  dismissed   for   unreasonable 

ertson,  23  Ala.  312;   Johnson   v.  John-  delay  in  filing  it. 

son,  5  Ala.  90.  Texas,  —  Haskins  v.  Wallet,  63  Tex. 

Colorado.  — Sears  z'.  Hicklin,  13  Colo.  213,  in  which  case  there  was  an  unex- 

143.  plained  delay  of  fourteen  years,  and  it 

Connecticut,  —  Barnes    v,    Starr,     64  was  held  that  the  delay  was  fatal. 

Conn.  136.  Virginia,  —  Robertson    v,  Tapscott, 

District    of    Columbia,  —  Smoot    v,  8r  Va.  533:    Pollard  v.  Rogers,  4  Call 

Coffin,  4  Mackey  (D.  C.)  407.  (Va.)  239. 

Florida,  —  Stephens    v.    Orman,    10  IVashington,  —  Sackman     v.    Camp- 

Fla.  9.  bell,  15  Wash.  57. 

Georgia,  —  Mac  In  tyre       v.      Cotton  West  Virginia,  —  Wilson  v.  Harper, 

Stales  L.  Ins.  Co.,  82  Ga.  478;    Nunn  25  W.  Va.  179;    McConaughy  v.  Cam- 

V.  Burger,  76  Ga.  705;  Jones  v.  Georgia  den,  18  W.  Va.  146. 

R.  Co..  62  Ga.  718;    Lamb  v,  Harris,  8  United  States,  —  Richardson  v,  Wal- 

Ga.  546.  ton,  49  Fed.  Rep.  888;    St.  Louis,  etc., 

Illinois,  —  Brown  v.  Brown,  154  111.  R.  Co.  v,  Terre  Haute,  etc.,  R.  Co.,  33 

35;  Day  V,  Ft.  Scott  Invest.,  etc.,  Co..  Fed.  Rep.  440;    Schneider  v.  Foote,  27 

153  111.  293,  53  111.  App.   165;    Green-  Fed.    Rep.   581;    Grymes  v.   Sanders, 

wood  V,  Fenn,  136   111.   146;  Perry   v.  93  U.  S.  55;  Salinas  v,  Stillman,  30  U. 

Pearson,  135  111.  218;  Speck  v,  Pullman  S.  App.  40. 

Palace-Car  Co.,    121    111.  33;    Hall   v.  BananoiatioiiofContraot. —  In  Grymes 

Fullerton,  69  III.  448;  Cunningham  v.  v.   Sanders,  93  U.  S.  55,  it  was  said: 

Fithian.  7  111.  650.  *'  When  a  party  desires  to  rescind  upon 

Indiana,  —  Valentine   v,  Wysor,   123  the  ground  of   mistake   or  fraud,  he 

Ind.  47;  Galling  v.  Newell.  9  Ind.  572;  must,  upon  the  discovery  of  the  facts,  at 

Brackenridge  v.  Dawson,  7   Ind.   383;  once  announce  his  purpose  and  adhere 

Cain  V,  Guthrie,  8  Blackf.  (Ind.)  409.  to  it.     If  he  be  silent,  and  continue  to 

Kentucky,  —  Lacey  v,  M<  Millen,  9  B.  treat  the  properly  as  his  own,  he  will 

Mon.(lvy.)  523;  Bryant  v.  Hill,  9  Dana  be  held  to  have  waived  the  objection, 

(Ky.)  67.  and  will  be  conclusively  bound  by  the 

Maryland.  —  Hewitt's     Appeal,     55  contract,  as  if  the  mistake  or  fraud  had 

Md.  509.  not  occurred.     He  is  not  permitted  to 

Michigan,  —  Haff  v.  Haff,   54  Mich,  play  fast  and  loose.     Delay  and  vacil- 

511;    De   Armand   v,   Phillips,    Walk.  lati on  are  fatal  to  the  right  which  had 

(Mich.)   186;    Carroll   r.    Rice.   Walk,  before  subsisted.'*    CV/^</ with  approval 

(Mich.)  373.  in  Disbrow  v.  Secor,  58  Conn.  35. 

Mississippi.  —  Foxworth    v.  Bullock,  8.  Sears  v.  Hicklin,  13  Colo.  143,  in 
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▲ppUefttion  of  SUIuta  of  Umltotioiii.  —  The  court  is  not  governed  by 
statutory  provisions,  though  the  statute  of  limitations  may  be 
referred  to  as  fixing  a  reasonable  time.  Even  where  the  demand 
is  not  barred  by  statute  a  court  of  equity  may  refuse  to  interfere 
after  a  considerable  lapse  of  time  from  considerations  of  public 
policy  and  from  the  difficulty  of  doing  entire  justice.* 

Objeetion  at  tho  Hoaring.  —  It  has  been  declared  that ''  the  objection 
that  the  claim  is  a  stale  one  may  be  taken  at  the  hearing,  and 
when  such  a  case  is  disclosed  the  court  may  of  its  own  motion 
deny  relief  to  parties  who  have  slept  upon  their  rights. ' '  * 

b.  In  Suits  for  Rescission  or  Cancellation.  —  In  a  suit 

for  the  rescission  or  cancellation  of  a  contract  on  the  ground  of 
fraud,  undue  influence,  or  other  grounds,  if  the  bill  or  complaint 
shows  that  the  plaintiff  has  been  guilty  of  long  delay  in  bringing 
the  suit  it  is  necessary  to  allege  facts  which  will  account  for  the 

delay.* 

which  case  the  court  cited  Hawley  v,  shows  on  its  face  that  the  action  was 

Cramer,  4  Cow.  (N.  Y.)  717,  and  Hal-  not  instituted  within  the  time  limited 

lett  V.  Collins,  10  How.  (U.  S.)  174.  by  statute,  the  objection  may  be  raised 

Time  of  Discovery  of  Oroiuds  for  Belief,  by    demurrer.     Walker    v.    Pogue,    2 

—  As  a  general  lule,  laches  is  not  im-  Colo.  App.  149,  in  which  case  the  court 
putable  to  the  plaintiff  because  of  delay  cited  Carpentier  v.  Oakland,  30  Cal. 
of  which  he  has  been  guilty  before  the  439;  Sublette  v.  Tinney,  9  Cal.  424; 
discovery  of  the  mistake  or  fraud  which  Bohm  v.  Bohm,  9  Colo.  100;  Bradbury 
he  alleges  as  a  ground  for  relief.  Sears  v,  Davis,  5  Colo.  265,  and  Pipe  v. 
V.  Hicklin,   13  Colo.  143;  Edwards  v.  Smith,  5  Colo.  146. 

Richards,  95  Ga.  655;  Carbine  v.  Mc-  3.  Goree  v.  Clements,  94  Ala.  337; 

Coy,  85  Ga.  185;  Foley  v,  Holtry,  43  Betts  v.  Gunn,  31  Ala.  219;    Davis  v. 

Neb.  133.  Tarwater,  15  Ark.  286;  Adams  v.  Tay- 

Question  for  the  Jury.  —  In  Andrews  lor,  14  Ark.  62;  Burkle  v.  Levy,  70  Cal. 

z,  Hensler,  6  Wall.  (U.  S.)  254,  Field,  250;     Barfield   v.   Price,   40    Cal.    535; 

J.,  said:    "  The  purchaser  must   use  Frail  v.  Fiske,  17  Cal.  380;    Balue  v, 

reasonable  diligence  to  apprise  his  ven-  Taylor,  136  Ind.  368. 

dor  of  the  defects  alleged,  and  to  make  Stdfident    Averment    of    Assertion    of 

the   tender;    and   what   is    reasonable  Bight  to  Besoind.  —  An   allegation    of 

diligence  is  a  question  of  fact,  to  be  the  complaint  that  the  plaintiff  asserted 

decided  by  the  jury  according  to  the  his  right  and   election   to   rescind  as 

special  circumstances  of  each  case.'*  soon  as  he  discovered  the  fraud  and 

1.  Davis  V,  Tarwater,  15  Ark.  286,  in  was  advised  of  his   right  to  rescind, 

which    case    the   court  cited  Piatt    v,  shows  a   full   discharge  of  his  duty. 

Vattier,  i   McLean  (U.  S.)  164,  9  Pet.  Taylor  v.  National  Bank,   6  S.  Dak. 

(U.  S.)  415,  and  McKnight  v.  Taylor,  511. 

I  How.  (U.  S.)  i6d.    See  also  Myrick  Lapse  of  Five  Yean  After  Disoovery  of 

r.  Tacks,  39  Ark.  293.  Fraud. —  In     Davis    v,    Tarw'aier.    15 

Action  Within  Time  Limited  by  Statute.  Ark.  286,  the  bill  was  not  exhibited 

—  An  action  to  rescind  a  contract  may  until  more  than  ten  years  had  elapsed 
be  brought  at  any  time  within  the  from  the  date  of  the  contract,  and  until, 
statutory  limitation,  by  one  who  offered  according  to  its  averments,  five  years 
to  rescind  in  the  manner  provided  by  had  elapsed  from  the  discovery  of  the 
statute,  and  with  reasonable  prompt-  fraud,  and  it  was  held,  in  the  absence 
ness  after  the  discovery  of  facts  which  of  averments  excusing  or  explaining 
entitled  him  to  a  rescission.  Hilton  v,  the  delay,  that  the  bill  was  without 
Ad  k'ance  Thresher  Co.,  8  S.  Dak.  412.  equity.     Citing  Adams  ».   Taylor,    14 

8.  Davis  V.  Tarwater,  15  Ark.  286,  Ark.  62. 

citing  Adams  v.  Taylor,  14  Ark.  62.  Disoorery  of  Fraud  Within  Six  Kontht. 

Olijeetion  by  Demurrer.  —  Where   the  —  In  Hart  v.  Kimball,  72  Cal.  283,  the 

complaint,  in  an  action  for  rescission,  court  held,  in  overruling  the  demurrer 
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kim  Hon*  by  PlAliiiif  Ator  DiMoreriaf  acMids  inr  lUiUL  —  A  biU   {or 

rescission  is  without  equity  where  it  discioses  that  the  plaintiff 
after  dbcovering  his  right  to  rescind  has  waited  an  unreasoaable 
kngth  of  time,  and  has  done  acts  under  the  authorfty  of  the 
rights  conferred  upon  him  by  the  contract  which  indicate  that  be 
is  satisfied  with  the  contract;^  but  the  bill  is  not  demurrable 
because  it  alleges  that  the  plaintiff  has  dealt  with  ths  property 
receiv^ed  by  him  from  the  defendant  and  has  transferred  the 
same  to  others,  if  it  does  not  show  that  at  the  time  the  plaintiff 
did  these  acts  he  had  knowledge  of  his  right  to  rescind.' 

Oftts  of  DiMMTttry  ^  Emud.  —  Where  a  deed  has  been  fraudulently 
procured  by  false  representations,  and  a  suit  to  cancel  the  same 
is  seasonably  brouglit,  the  plaintiff  need  not  sdlege  with  exact- 
ness  the  precise  date  when  the  fraud  was  discovered,  or  do  more 
than  allege  that  he  had  knowledge  of  the  fraud  only  a  short  time 
prior  to  the  institution  of  the  suit,  as  the  time  when  the  plaintiff 
learned  of  the  fraud  becomes  material  only  when  the  defendant 
by  answer  pleads  the  fact  constituting  the  estoppel.' 

to  the  complaint  in  an  action  to  rescind  S.  Baker  v.  Maxwell,  eg  Ala.  559. 
a  contract  by  which  the  plaintiff  pur-  8.  Foley  v.  Holtry.  43  Neb.  133.  in 
chased  a  lot  of  furniture  and  took  a  which  case  the  plaintiff  averred  in  his 
lease  of  a  boarding  house  from  the  de-  petition  that  he  had  reason  to  believe 
fendant,  upon  fraudulent  representa-  that  the  defendant's  representations 
cions  as  to  the  amount  of  business  that  were  false  on  April  30,  1890.  The  de- 
the  boarding  house  was  doing,  that  fendant.  by  answer,  pleaded  that  the 
six  months  was  a  reasonable  time  plaintiff  was  estopped  to  maintain  the 
within  which  to  ascertain  the  falsity  of  action,  because  he  had  with  knowledge 
the  defendant's  representations  and  to  of  the  facts  permitted  the  defendant  to 
offer  10  rescind  the  contract.  Citing-  incur  large  expense  in  improving  tiie 
Marston  f.  Simpson,  54  Cal.  189.  property  of  which  plaintiff  had  been 
1.  Belts  V.  Gunn,  31  Ala.  2it).  defrauded.  It  was  held  that  the  plain- 
Effeoct  of  Bringing  Aotion  at  law.  —  In  tiff*s  averment  as  to  the  date  on  which 
Balue  V.  Taylor,  136  Ind.  368,  the  he  ascenained  knowledge  of  the  fraud 
court  said:  "  A  parly  to  a  contract  may  was  unnecessary  and  immaterial,  and 
waive  his  right  to  rescind,  after  it  has  consequently  it  did  not  estop  him  from 
accrued,  by  instituting  an  aciion  to  re^  afterwards  asserting  in  his  reply  a  con- 
cover  damages  for  the  breach  of  the  trary  state  of  facts  and  alleging  that  he 
other.*'  Quoting  21  Am.  and  Eng.  had  no  knowledge  of  the  facts  consii- 
Encyc.  of  Law  (ist  ed.).  p.  79.  tuting  his  cause  of  action  until  after 
Allowing  Defendant  to  Erect  Improye-  the  improvements  had  been  made  and 
mentB. —  Where  the  plaintiff  alleges  the  immediately  prior  to  the  commence- 
daie  on  which  he  ascertained  that  the  ment  of  the  action.  See  also  Edwards 
defendant's  representations  were  false,  v.  Richards,  95  Ga.  6S5. 
and  there  has  been  no  such  delay  in  Averments  Held  Snfflcient.  —  In  M'oore 
bringing  the  action  as  would  of  itself  v,  Moore,  56  Cal  89,  which  was  an 
bar  the  plaintiff  from  relief,  the  fact  action  to  rescind  certain  deeds  on 
that  the  plaintiff,  with  knowledge  of  the  ground  that  they  were  procured 
the  facts,  had  permitted  the  defendant  without  consideration  and  by  undue 
to  incur  large  expense  in  improving  influence  and  imposition,  the  plaintiff 
the  property  of  which  the  plaintiff  has  alleged  that  she  **  did  not  know,  under- 
been  defrauded  is  a  matter  of  defense,  stand,  comprehend,  learn,  or  discover 
and  is  not  a  fact  which  the  plaintiff  is  the  contents  of  said  instruments,  or 
called  upon  to  anticipate  and  negative  the  purpose,  effect,  or  meaning  thereof, 
in  his  petition.  Foley  v.  Holtry,  43  or  any  of  them,  at  any  time  prior  to  the 
Neb.  133,  day  of  October,  1877,**  which  was 
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c.  In  Suits  for  Reformation.  —  It  is  a  well-settled  rule  that 
a  party  who  discovers  a  mistake  in  a  deed  or  other  instrument 
must  use  due  diligence  in  seeking  equitable  aid,  and  a  bill  or 
complaint  which  shows  that  the  plaintiff  after  the  discovery  of  the 
mistake  has  confirmed  the  contract,  or  has  been  guilty  of  unrea- 
sonable delay,  is  without  equity.* 

Abienee  from  Stato  and  Failaro  to  DisooYor  Kistako.  —  The  plaintiff  may 
allege,  for  the  purpose  of  showing  that  his  action  to  reform  the 
instrument  is  not  barred  by  his  laches,  that  shortly  after  the 
execution  of  the  instrument  he  left  the  state,  and  that  he  was 
absent  for  several  years,  and  that  he  did  not  discover  the  mistake 
until  his  return.* 

18.  Offer  to  Do  Equity  — ^7.  General  Rule  as  to  Necessity 
OF  Offer  to  Restore  — (i)  In  Suits  for  Rescission  and  CanceU 
lation,  —  In  suits  for  the  rescission  and  cancellation  of  contracts 
the  court  applies  the  familiar  maxim  of  equity  of  almost  uni- 
versal application,  that  he  who  seeks  equity  must  do  equity.' 
The  plaintiff  will  not  be  permitted  to  repudiate  his  contract  and 
still  retain  the  benefits  which  he  has  derived  from  it;  and  his 
desire  and  willingness  to   restore  what  he   has  received   must 

within  three  years  next  preceding  the  complainant  had  been  guilty  of  great 

commencement  of   the   action,  and   it  laches. 

was  held  under  Code  Civ.  Proc.  Cal.,  Bolt  In  Aid  of  Action  at  Law.  —  Where 

§  452,  providing  that  in  the  construe-  an   action   at  law  is  brought   upon  a 

tion  of  a  pleading  its  allegations  must  written   instrument    within    the    time 

be  liberally  construed   with  a  view  to  limited  by  the  statute,  and  the  defend- 

substantial   justice,  that  it  was  sufli-  ant   interposes   a  defense  based  on  a 

ciently   averred   that   the   plaintiff  did  mistalce  in  the  contract,  a  suit  in  equity 

not  discover  the  facts  conslltuting  the  for  the  reformation  of  such  mistalce, 

fraud   or  mistake  of  which  she  com-  and  an  injunction  against  the  interpo- 

plained  until  three  years  next  preced-  sition  of  such  defense,  may  be  brought, 

ing  the  commencement  of  the  action.  even  though  at  the  time  of  the  institu- 

1.  Essex  z/.  Day,  52  Conn.  483;  Beard  tion   of  such  suit  for  reformation  an 

V.  Hubble,  o  Gill  (Md.)42o;  McNaugh-  action  on  the  contract  would  have  been 

ten  r.  Partridge,  II  Ohio  223.     See  also  barred.     Woodbury   Sav.    Bank,   etc.. 

Carbine  v.  McCoy,  83  Ga.  185.  Assoc,    v.  Charter  Oak  F.  &  M.  Ins. 

Hole  for  Proteotion  of  Third  Pertons.  —  Co.,  31  Conn.  517.     Compare  McNaugh- 

The  requirement  that  a  party  seeking  ten  v.  Partridge,  11  Ohio  223. 

reformation  shall  use  diligence  in  seek-  2.  Carbine  v.  McCoy,  85  Ga.  185,  in 

ing  equitable   relief  is  for  the  purpose  which   case    the    action    was   brought 

mainly    of    protecting    third    persons  within   a   little   more  than  two  years 

against  loss  by  reason  of  the  unasserted  from  the  time  the  plaintiff  first  discov- 

right.     Essex   v.    Day,   52   Conn.  483,  ered  the  mistake 

per  Loo  mis,  J.  £ifeot  Of  Bringing  Action  at  Law. — 

Ayermont  SOiowing  lochos.  —  In  Beard  When  a  bill  shows  that  the  plaintiff, 

V.  Hubble,  Q  Gill  (Md.)  420,  which  was  after    discovering    the    mistake,    con- 

a  suit  to  enjoin  a  judgment  which  bad  firmed  the  contract  and  proceeded  on 

been    recovered    on    a    note,    on    the  it  at  law,  the  bill  is  without  equity, 

ground  thai    the  note  was  founded  in  McNaughten  v.  Partridge,  11  Ohio  223. 

mistake,  it  was  held  that  an  allegation  8.  George   v.  New   England   Mortg. 

in  the  bill  that  when  the  complainant  Security  Co.,  109  Ala.   548,  in  which 

signed  the  note  he  was  "  not  satisfied  case  the  court  cited  6  Am.  and  Eng. 

that  he  owed  the  money  to  said  Brewer,  Encyc.  of  Law  (ist  ed.)  707.    See  also 

but  he  has  always  entertained  misgiv-  Travelers  Ins.  C^o.  v.  Redfield,  6  Colo, 

fngs  in  relation  to  it,"  showed  that  the  A  pp.  190. 
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appear  in  the  bill  or  complaint,  otherwise  he  will  have  no  stand- 
ing in  a  court  of  equity.* 

BoasoB  of  Bole.  —  The  purpose  of  the  rule  requiring  an  ofTer  in 

the  bill  to  do  equity  by  placing  the  defendant  as  nearly  as  possi- 
ble in  statu  quo  has  been  stated  to  be  to  test  the  good  faith  of 
the  complainant,  to  require  that  he  purge  himself  as  far  as  possi- 

1.  Alabama.  —  Betts    v.     Gann,    31  111.  96;  Duncan  v.   Humphries,  58  111. 

Ala.  219,  in  which  case   ii   was  held  App.  440. 

that  a   bill   for  rescission  which  con-  Indiana,  —  Balue  v.  Taylor,  136  Ind. 

tained  no  offer  on  the  part  of  the  plain-  368.    in    which    case   the   court   said: 

tiSf  to  place  the  defendant  in  statu  quo  "  Where  a  party  to  a  contract  seeks  to 

was  without  equity;    Hartley  v.  Mat-  avoid  it  for  fraud,  or  asks  to  rescind  it 

thews,  96  Ala.  224;  Thompson  v.  Shep-  on  the  ground  of  fraud,  he  must  tender 

pard.  85  Ala.  6zi;  Adams  v.  Sayre,  76  back  to  the  other  party   whatever  of 

Ala.  509;  Parks  v.  Brooks,  16  Ala.  529;  value  he  received  for  the  property  which 

Duncan  v,  Jeter,   5  Ala.  604,  39  Am.  he  seeks  to  recover  by  the  rescission; 

Dec.  342;  Fitzpatrick  v.  Featherstone,  Cree  r .  Sherfy,  138  Ind.  354;  Hormana 

3  Ala.  40.  V.   Hartmetz,   128  Ind.   353;    Boyer  v. 

Arkansas.  —  Griffith  v.  Maxfield,  63  Berryman,  123  Ind.  451;  Watson  Coal, 

Ark.  548;  My  rick  v.  Jacks,  39  Ark.  293;  etc.,  Co.  v.  Casteel,  68  Ind.  476;  Haase 

Bozeman    v.   Browning,   31  Ark.  364;  v.    Mitchell,    58   Ind.    213;    Hanna  v, 

Johnson  v.  Walker,  25  Ark.  196;  Davis  Shields,  34  Ind.  84;  Patten  v.  Stewart, 

V.  Tarwater,   15  Ark.  2S6;    Smade  v,  24  Ind.  332;  Parks  v.  Evansville,  etc., 

Mann,  (Ark.  1890)  14  S.  W.  Rep.  1095.  Straight   Line   R.    Co.,    23    Ind.    567; 

California.  —  Kelley    v.  Owens,    I20  Teter  v.  Hinders,  19  Ind.  93;  Shaw  v, 

Cal.  502;  Buena  Vista  Fruit,  etc.,  Co.  Barnhart,    17   Ind.    183;    Shepherd  v, 

V,   Tuohy,  107  Cal.  243;  Wainscott  v.  Fisher,  17  Ind.  229;  Catling  r.  Newell, 

Occidental  Bldg.,  etc.,  Assoc,  98  Cal.  9  Ind.  572;  Norris  v.  Scott,  6  Ind.  App. 

253;    Cresweil  v.   Welchman,  95  Cal.  18;  Srader  v.  Srader,  151  Ind.  339;  Os- 

359;    More    V,   Calkins,    85   Cal.    177;  born  v.  Dodd,  8  Blackf.  (Ind.)  467. 

Loaiza  z/.  Superior  Ct.,  85  Cal.  31,  20  Iowa,  —  Armstrong    v.     Pierson,    5 

Am.    St.    Rep.    197;     Wainwright    v,  Iowa  317;  Rynear  v.  Neilin,  3  Greene 

Weske,  82  Cal.  193;  Hart  v.  Kimball,  (Iowa)  310. 

72  Cal.  283;  Red  Jacket  Tribe  No.  28  v,  Kansas,  —  Patterson  v.  Galusha,   53 

Gibson,  70  Cal.    128;  Collins  v.  Town-  Kan.    367;    Constant   v,    Lehman,    52 

send,  58  Cal.  60S;  Harnmondz'.  Wallace,  Kan.  227;  State  v,   Williams,  39  Kan. 

85  Cal.  531;  Herman  v.  Haffenegger,  517;    Gribben  v.  Maxwell,  34  Kan.  8; 

54  Cal.   161;  Bohall  v,  Diller,  41  Cal.  Jeffers  z/.  Forbes,  28  Kan.  174. 

533;  Purdy  V.  Bullard,4iCal.  444:  Mor-  Kentucky.  —  Hardwick  v,  Forbes,   I 

rison  v.   Lods,  39  Cal.  385;  Gifford  v,  Bibb  (Ky.)  212;  Stewart  v,  Dougherty, 

Carvill,  29  Cal.  592;  Patten  v.  Green,  3  Dana  (Ky.)  480;  Hoggins  ».  Becraft,  i 

13  Cal.  325;  Norton  v.  Jackson,  5  Cal.  Dana  (Ky.)   28;  Tibbs  v.  Timberlake, 

262;    Barry  v.  St,   Joseph's    Hospital,  4  Litt  (Ky.)  12;  Davis  v,  James,  4  J.  J. 

(Cal.  1897)  48  Pac.  Rep.  68.  Marsh.  (Ky.)  8;  Buford  v.  Brown.  6  B. 

Colorado,  —  Pershing     v,     Wolfe,    6  Mon.  (Ky.)  553;  Stone  v,  Ramsey,  4  T. 

Colo.  App.  410;  Smith  v.  Ramer,  6 Colo.  B.  Mon.  (Ky.)  236;  Abel  v.  Cave,  3  B. 

App.    177;  Walker  v.  Pogue,    2  Colo.  Mon.  (Ky.)  159:    Sneed  v.  Waring,  3 

App.  149;  Jaeger  I/.  Whitsett,3Colo.  105.  B.  Mon.  (Ky.)  522;  Gray  v.  Shaw,  (Ky. 

Connecticut,  —  Sherwood  v,  Salmon,  5  1895)  30  S.  W.  Rep.  402. 

Day  (Conn.)  439.  Louisiana.  —  Bryant  v.   Stothari.  46 

Georgia.  —  Bowden  v.  Achor,  95  Ga.  La.  Ann.  485;  Ackerman  v,  McShane, 

243;  Strodder  v.  Southern  Granite  Co.,  43  La.  Ann.  507;  West  Carroll  v,  Gad- 

94  Ga.  626;  Dotterer  v.  Freeman,   88  dis,  34  La.  Ann.  928;  Blake  v.  Nelson, 

Ga.  479;  Lane  v.  Latimer,  41  Ga.  171;  29  La.  Ann.  245;  Stewart  v.  Presley,  22 

Miller  v.  Gotten,  5  Ga.  341.  La.  Ann.  514;  Latham  v.  Hicky,  21  La. 

Illinois,  —  Rigdon    v.    Walcott,     141  Ann.  425;  Lee  v.  Taylor,  21  La.  Ann. 

lU.  649,  43  III.   App.  352;  Burnham  v.  514;  Matta  v.  Henderson,  14  La.  Ann. 

Kidivell,  113III.425;  Wickiser  z'.  Cook,  478;    McDonald   v.   Vaughan,    14    La. 

85  III.  68;    Whitlock  v.  Denlinger,  59  Ann.  727;  Tippett  v.  Jett,  3  Rob.  (La.) 
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ble  of  the  guilt  of  complicity  in  the  unlawful  transaction  by 
declaring  his  purpose  and  readiness  to  do  equity  by  restoring  as 
far  as  is  in  his  power  the  other  party  to  his  original  status.* 

Hot  a  Matter  of  Defenie.  —  It  is  for  the  plaintiff  to  show  clearly  that 
he  can  restore  to  the  defendant  all  that  he  has  received  under  the 
contract,  and  that  the  parties  can  be  placed  in  statu  quo^  and  it  is 
not  for  the  defendant  to  show  that  it  cannot  be  done.* 

Same  Bole  as  to  Seal  and  Penonal  Property.  —  The  rule  is  the  same  in 
respect  to  both  real  and  personal  estate.  The  plaintiff  must 
make  his  election,  either  to  rescind  the  contract  by  restoring  all 
that  he  has  obtained  by  it,  when  he  may  recover  of  the  defraud- 
ing party  what  he  has  paid  upon  it,  or  to  retain  the  real 
estate  and  sue  for  damages  sustained  by  reason  of  the  alleged 
fraud.  But  he  cannot  affirm  so  much  of  the  contract  as  may  be 
advantageous  to  him,  and  rescind  as  to  the  residue.* 

313;    Walden    v.   City    Bank,    2    Rob.  South     Dakota,  —  Lovell     v.     Mc- 

(La.)  165.  Caughey,  8  S.  Dak.  471. 

Maine,  —  Chase  c^.  Hinckley,  74  Me.  Tennessee, — Wiley    v,    Heidell,    13 

181;    Harding  v,  Jewell,  73  Me.  426;  Heisk.  (Tenn.)98;Coppedge  v.  Thrcad- 

Herrin  ».  Libbey,  36  Me.  357.  gill,  3  Sneed(Tenn.)577;  Cox  r.  Build- 

Massachuseits,  —  Craemer  v.    Wood,  ing,  etc.,  Assoc,  loi  Tenn.  490. 

102  Mass.  441.  Texas.  —  Stewart  v.    Houston,   etc., 

Michigan,  —  Bedier  v.    Reaume,   95  R.  Co.,  62  Tex.  246;    Coddington  v, 

Mich.  518;  Merrill  v,  Wilson,  66  Mich.  Wells,  59  Tex. 49;  Teaguet/.  Williams, 

232.  6  Tex.  Civ.  App.  468. 

Mississippi,  —  Nolan  v.  Snodgrass,  70  West  Virginia.  —  Christian  v,  Vance, 

Miss.  794;  Pounds  v.  Clarke,  70  Miss.  41  W.  Va.  754. 

263;    Walts  V.   Bonner,  66  Miss.  629;  Wisconsin. —  Welsh  t^.  Blackburn,  92 

Hanson  v.  Field,  41  Miss.  712;  Shipp  Wis.  562;  Daly  r.  Brennan,  87  Wis.  36; 

V.  Wheeless,  33  Miss.  646.  Becker  v,  Trickel,  80  Wis.  484;  Paetz 

Missouri,  —  Thompson     v,     Cohen,  v.  Stoppleman,  75  Wis.  510;  Hofifman 

127  Mo.  241.  V.    King,   70  Wis.    381;    Van  Trott  v. 

Montana.  —  Waite     v,     Vinson,     14  Wiese,  36  Wis.  439;  Grant  r.  Law,  29 

Mont.  405.  Wis.  99;  Barber  v.  Kilbourn,  16  Wis. 

Nebraska.  —  Miller  v.  Gunderson,  46  485. 

Neb.  715.  United  States.  —  Reeves  v.   Corning, 

New  Hampshire.  —  Sanborn  z^.  Batch-  51    Fed.     Rep.     774;      Courtright     v. 

elder,  51  N.  H.  426;  Riddle  f.  Gage,  37  Burnes,  48  Fed.   Rep.   501;   Stuart  v. 

N.  H.  519.  Hayden,  36  U.  S.  App.  462;  Schneider 

Neiv    York. — Gillet    f.    Moody,    5  v.  Foote,  27  Fed.  Rep.  581. 

Barb.  (N.  Y.)  185;    Bruen  v.  Hone,  2  England.  —  Hunt  v.  Silk,  5  East  449. 

Barb.  (N.  Y.)  586;  M'Donald  v,   Neil-  1.  New  England  Mortg.  Security  Co. 

son,  2  Cow.  (N.  Y.)  139,  14  Am.  Dec.  v,  Powell,  97  Ala.  483.     See  also  Buena 

43T;  Masson  7>.  Bovet,  i  Den.  (N.  Y.)  Vista  Fruit,   etc.,  Co.    v.   Tuohy,    107 

74;  Weill  V.   Malone,  91   Hun  (N.  Y.)  Cal.  243,  in  which  case,  there  being  no 

261;    Wilson  V.  Lawrence,  8   Hun  (N.  sufficient    offer  to   restore    what    had 

Y.)  593:  More  v.  Smedburgh,  8  Paige  been   received   of   the   defendant,    the 

(N.  Y.)  600;  Shields  v,  Pettee,  2  Sandf.  court  said  of  the  complaint:     "  Prac- 

(N.  Y.)  262;  Fisher  v.  Conant,  3  E.  D.  tically   it  is  an  attempt  to  rescind  so 

Smith  (N.  Y.)  199;  Burton  v.  Stewart,  much    of    the    contract    as     militates 

3  Wend.  (N.  Y.)  239,  20  Am.  Dec.  692;  against   the   interest  of  the   plaintiff, 

Venice  v,  Woodruflf,  62  N.  Y.  462,  20  while  claiming  the  benefit  of  that  por- 

Am.  Rep.  495;  Alexander  v.  Donohoe,  tion  of  it  in  its  favor. 

143  N.  Y.  203.  8.  Davis  v.  Tarwaler,  15  Ark.  286. 

Oklahoma.  —  Day  v.  Mooney,  3  Okla.  3.  Grant  v.  Law,  29  Wis.  99,  in  which 

608.  case  the  court  cited  Weeks  v.  Robie,  42 

Pennsylvania.  —  Bird's    Appeal,    91  N.   H.   316;  Barton  v.   Beer,  35  Barb. 

Pa.  SL  68.  (N.  Y.)  78;    Masson  v.  'Bovet,  i  Dcn^ 
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UatmawBt  Tiolattmg  ftoviiiont  (tf  Itatnta.  —  It  IS  a  principle  recognized 
generally  in  equity  jurisprudence,  that  where  a  party  applies  to  a 
court  of  equity  to  cancel  a  contract  or  agreement  entered  into  by 
him,  on  the  ground  of  illegality  in  violating  the  pn>viBions  of 
some  statute  prohibiting  the  making  of  such  contract  or  agree- 
ment, the  court  will  require  him,  as  a  condition  to  granting  the 
relief,  to  do  equity  by  restoring  or  repaying  whatever  he  may 
ha»'e  received  under  the  contract  or  agreement  nought  to  be  can- 
celed ;  and  he  must  eicpressly  offer  in  his  bill  so  to  do.^ 

Porarty  «f  PladatiC  —  There  is  a  possible  exception  to  the  rule 
that  the  plaintiff  must  allege  that  he  has  returned,  or  in  his  bill 
must  offer  to  return,  the  consideration  received  by  him,  where  the 
plaintiff  by  reason  of  his  poverty  is  unable  to  restore;  but  such 
inability  must,  it  would  seem,  be  alleged  in  the  bill.^ 

(M.  Y.)  69;  Pearsoll  v,  Chapin,  44  Pa.  the  application  of  the  mortgagor,   no 

St.  9;  Costigan  t/.  Hawkins,  22  Wis.  74;  creditor   being  interested,    without    a 

Akerly  v.  Vilas,  21   Wis.  88;  Hollen-  tender  or  requirement  that  the  mort* 

back  V.  Shoyer,  16  Wis.  499;  Weed  v.  gagee  be  reimbursed  for  such  expendi- 

Page,  7  Wis.  503,  and  Miner  v.  Med-  tures  as  he  has  made,  and  indemnified 

bury,  6  Wis.  295.  as  to  such  liabilities  as  in  good  faith 

Ixiability  to  Return  Chattels.  —  Where  he  has  incurred,  on  the  faith  of  such 

the  plaintiff  asks  the  rescission  of  a  mortgage.     Miller    v,    Gunderson,    48 

sale  of  chattels  to  him  on  the  ground  Neb.  715. 

of  fraud,  if  the  chattels  cannot  be  rr.  Where  a  Tender  It  TTnable  to  Hmke 
turned  as  a  whole  by  the  plaintiff —  Title,  and  the  purchaser  asks  rescission 
that  is,  if  a  material  part  cannot  be  re-  of  the  contract,  he  must  offer  to  restore 
stored,  or  they  have  been  so  damaged  to  the  vendor  all  that  he  has  received, 
as  to  render  them  practically  valueless,  Brown  v.  Witter,  10  Ohio  142. 
the  decree  should  direct  the  payment  Bringing  Keney  and  Beonritlee  into 
to  the  defendant  of  the  value  of  the  Court. —  The  plaintiff  in  a  suit  to  re- 
property  at  the  time  of  the  sale,  scind  a  contract  must  allege  that  he 
Smade  v.  Mann,  (Ark.  1890)  14  S.  W.  has  made  a  tender,  etc.,  and  where  he 
Rep.  1095.  received  money  or  securities  for  money 

Bnle  Applioable  in  Action  by  State.  —  and  has  not  tendered  the  same  he  must 
In  State  v.  Williams,  39  Kan.  517,  bring  them  into  court.  Edwards  v, 
which  was  an  action  by  the  state  of  Morris,  i  Ohio  524. 
Kansas  for  the  rescission  of  a  contract  California  Statute.  —  Civ.  Code  Cal., 
on  the  ground  of  fraud,  the  court  in  §§  689,  691,  provide  that  the  party  de- 
holding  that  the  petition  was  insuffi-  siring  to  rescind  must  act  promptly, 
cient  said:  *'  It  is  not  alleged  that  the  and  must  restore  or  offer  to  restore  to 
plaintiff  has  returned,  or  offered  to  re-  the  other  party  everything  of  value 
turn,  the  amount  received  upon  the  received  from  him  under  the  contract, 
contract  sought  to  be  annulled.  The  Barry  r.  St.  Joseph's  Hospital,  (Cal. 
state  cannot  retain  the  benefits  of  a  1897)  48  Pac.  Rep.  68.  See  also  More 
business  transaction  like  this  one,  and  v.  Calkins,  85  Cal.  i77;'KelIey  v. 
at  the  same  time  repudiate  it  as  null  Owens,  120  Cal.  502:  and  Buena  Vista 
and  void.  A  party  seeking  to  set  aside  Fruit,  etc.,  Co.  v.  Tuohy,  107  Cal.  243. 
a  contract  must  pay  or  tender  back  all  1.  Kew  England  Mortg.  Security  Co. 
that  has  been  received  as  consideration  v.  Powell,  q7  Ala.  483,  in  which  case 
on  such  contract.  Failing  to  restore  the  court  cited  American  Freehold 
the  consideration  paid  is  an  additional  Land  Mortg  Co.  v.  Sewell,  92  Ala.  163. 
reason  why  the  plaintiff's  action  must  8.  Bowden  v.  Achor,  95  Ga.  243; 
fail."  Citing  Jeffers  v.  Forbes,  28  Slrodder  v.  Southern  Granite  Co.,  94 
Kan.  174,  and  State  v.  Dennis,  39  Kan.  Ga.  626,  in  which  cases,  however,  there 
509.  is  no  more  than  an  intimation  that  the 

Suit  fbr  Caneellation  of  Mortgage.  —  A  poverty  of  the  plaintiff  may.  where  he 

mortgage  will  not  be  canceled   upon  seeks  rescission  on  the  ground  of  fraud, 
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Where  Plainti£P  Has  Parted  with  Property  Beeeived.  —  Where  the  con- 
tract the  rescission  or  cancellation  of  which  is  sought  is  not 
severable  the  plaintiff  must  repudiate  the  entire  transaction.;  and 
whether  the  contract  relates  to  personal  or  real  property,  if  the 
plaintiff  has  conveyed  to  a  third  person  all  of  the  property  received 
by  him,  or  an  important  part  of  it,  and  is  therefore  unable  to  make 
restitution  to  the  defendant,  and  the  bill  discloses  these  facts, 
the  bill  is  without  equity,  as  the  plaintiff's  only  remedy  is  an 
action  for  damages,  either  for  fraud  and  deceit  or  for  a  breach  of 
covenant.* 

In  Answer  or  Cross-Complaint.  —  In  an  action  at  law  in  which  the 
plaintiff  claims  under  a  contract,  if  the  defendant  files  an  answer 
or  cross-complaint  asking  a  rescission  of  the  contract  the  defend- 
ant must  offer  to  restore  to  the  plaintiff  all  that  he  has  received 
under  the  contract,  precisely  as  if  he  were  the  plaintiff  in  a  bill 
for  rescission.* 

relieve  bim  from  restoring  or  offering  of  Bemainder.  —  In   California^  upon  a 

to  restore.  rescission  of  a  contract  of  &ale  at  the 

Bill  by  a  Widow  for  Cancellation  of  suit  of  the  buyer,  the  defendant,  before 

Ante-Nnptial  Contract  —  Benonnoing  paying  back  the  purchase  money  and 

Benefits   of  Will.  —  A    bill    filed   by   a  delivering   up  the  notes.  Is  entitled  to 

wMow,    before   the   expiration   of  the  receive  the  identical  thing  sold,  and  a 

time  for  filing  a  waiver  of  the  provi-  tender  of  goods  which  the  buyer  has 

sions  of  her  deceased  husband's  will,  not  disposed  of,  and  of  the  amount  real- 

to  set  aside  for  fraud  an  ante-nuptial  ized   from   the  sale  of  those  disposed 

contract,  need  not  allege  that  the  plain-  of   by   him,  is  not  sufiicient.     Bailey 

tiff  waives  the  provision  of  the  will.  v.  Fox,  78  Cal.  389,  in  which  case  the 

Nathan  v.  Nathan,  166  Mass.  294.  court  cited  Herman  v,  Haffenegger,  54 

1.  Betts  r.  Gunn,3i  Ala.  219;  Bailey  Cal.  161,  and  Cobb  v.  Hatfield,  46  N. 

V.  Fox,  78  Cal.  389;    Herman  v.  Haffe-  Y.  533. 

negger,  54  Cal.  161 ;  Patterson  v,  Ga-  2.  Cross-Complaint  Alleging  Failnre  of 
lusha,  53  Kan.  367:  Jeffers  v.  Forbes,  Title  —  Offer  to  Bestore. —  In  Godding 
.28  Kan.  174;  Neal  v.  Reynolds,  38  v.  Decker,  3  Colo.  App.  198,  which 
Kan.  432;  Edwards  v.  Hanna,  5  J.  J.  was  an  action  on  a  note  given  for  the 
Marsh.  (Ky.)  18;  Cobb  v.  Hatfield,  46  purchase  price  of  land,  the  defendant 
N.  Y.  533;  Curtiss  v.  Howell,  39  N.  Y.  filed  a  cross-complaint  alleging  failure 
2x5.  of  title,  and  asking  a  rescission  of  the 
Bescission  in  Toto.  —  In  Fisher  v.  Co-  contract,  and  the  court  held  thai  the 
nam,  3  E.  D.  Smith  (N.  Y.)  199,  the  answer  was  insufficient  because  it  con- 
court  quoted  the  language  of  Beards-  tained  no  allegation  that  he  had  sar- 
ley,  J.,  in  Masson  v.  Bovet,  1  Den.  (N.  rendered  or  had  oflered  to  surrender 
Y.)  69,  as  follows:  "  The  party  who  possession,  or  that  he  had  reconveyed 
would  disaffirm  a  fraudulent  contract  or  offered  to  reconvey  any  title  which 
must  return  whatever  he  has  received  he  had,  or  that  he  had  released  or 
upon  it.  He  cannot  hold  on  to  such  offered  to  release  Godding  from  his 
part  of  the  contract  as  may  be  desir-  contract.  Citing  Garrett  v.  Lynch,  44 
able  on  his  part  and  avoid  the  residue,  Ala.  324;  Martin  v.  Chambers,  84  111. 
but  must  rescind  in  toto^  if  at  all.  To  579;  Dennis  v.  Jones,  44  N.  J.  Eq.  513; 
retain  the  whole  or  a  part  of  what  was  and  Knuckolls  v.  Lea,  10  Humph, 
received   upon  the  contract  is  incom-  (Tenn.)  577. 

patlble  with  its  rescission,  and  hence  Answer  in  Ijeotment  Asking  Bescission. 
the  necessity  of  restoring  what  has  —  Where  in  ejectment  by  a  vendor  to 
been  received  upon  it."  See  also  Van  recover  land  in  the  possession  of  the 
Trott  V.  Wiese,  36  Wis.  439,  wherein  vendee  under  a  contract  of  sale  which 
the  foregoing  language  was  quoted  the  vendor  has  declared  forfeited  the 
with  approval.  vendee  files  an  answer  asking  a  resets- 
Tender  of  Portion  of  Goods  and  Proceeds  sion  of  the  contract,  the  vendee  must 
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UU  or  OompUlst  RESCISSION,  ETC,  Offw  to  1N>  Equity. 

(2)  In  Suits  for  Reformation.  —  In  a  bill  to  correct  a  mistake  in 
a  written  contract  the  plaintiff  must  offer  to  do  equity  as  the  cir- 
cumstances of  the  case  may  require.* 

b.  When  Offer  to  Restore  Unnecessary.  —  There  are 
exceptional  cases  where  restoration  or  an  oflfer  to  restore  before 
suit  brought  is  not  necessary,  as,  for  instance,  where  the  thing 
received  by  the  plaintiff  is  of  no  value  whatever  to  either  of  the 
parties;  or  where  the  plaintiff  has  merely  received  the  individual 

[)romissory  note  of  the  defendant;  or  where  the  contract  is  abso- 
utely  void ;  or  where  it  clearly  appears  that  the  defendant  could 
not  possibly  have  been  injuriously  affected  by  a  failure  to  restore; 
or  where  without  any  fault  of  plaintiff  there  have  been  peculiar 
complications  which  make  it  impossible  for  plaintiff  to  offer  full 
restoration,  although  the  circumstances  are  such  that  a  court  of 
chancery  ma}'  by  a  final  decree  fully  adjust  the  equities  between 
the  parties.* 

Whore  Defendant  Is  Entitled  to  HotUng  upon  Aeoonnting.  —  In  a  suit  to 
set  aside  a  contract  for  fraud  the  plaintiff  is  relieved  from  making 
any  offer  to  restore  what  he  has  received  under  the  contract,  where 
he  alleges  that  the  defendant  is  indebted  to  him  in  a  greater  sum 
than  that  paid  by  the  defendant,  and  asks  an  investigation  and 
settlement  of  the  accounts  existing  between  the  plaintiff  and  the 
defendant.* 

allei^e  that  he  has  tendered  to  the  ven-  —  In  Pedrorena  v,  Hotchkiss.  95  Cal. 

dor  the  amount  dua  the  latter  under  636,  it  was  held  thai  as,  according  to 

the  contract.     Reddish    v.    Smith,    10  the  allegations  of  the  complaint,  ibe 

Wash.  178.  defendant  had  done  nothing  in  the  wav 

1.  Boyce  v,  Watson,  20  Ga.  517.  of  performance  and  had   parted  with 

8.  Kelley  v,  Owens,  120  Cal.  502,  in  nothing,    but   had   wholly   repudiated 

which  case  will  be  found  the  precise  the  contract,  nothing  was  required  of 

lani^uage  of  the  lext.  the  plaintiff  in  the  way  of  placing  the 

Sporty  Beoeivad  Worthlees. —  In  sup-  defendant  //i  statu  quo, 
port  of  the  proposition  that  where  it  is  Deed  Prooured  Without  Any  Considora- 
alleged  that  the  property  receiired  by  tion. —  Where  the  complaint  alleges 
the  plaintiff  was  utterly  worthless,  no  that  the  defendant  procured  the  execa- 
offer  to  restore  is  necessary,  see  Mc-  tion  of  a  deed  without  any  considera- 
Kee  V,  Eaton,  26  Kan.  226,  which  case,  tion  whatever  except  a  provision 
however,  is  not  precisely  in  point.  therein  that  the  defendant  was  to  sup- 
Where  Plaintiff  Has  Saoeivad  Nothing,  pori  and  maintain  the  plaintiff  during 
—  Where  the  bill  seeks  the  rescission  his  life,  it  is  not  necessary  to  allege 
of  a  sale  of  chattels,  and  the  seller  has  that  the  plaintiff  restored  or  offered  to 
not  received  any  part  of  the  purchase  restore  any  consideration,  because  a 
money,  no  offer  by  him  to  do  equity  is  judgment  setting  aside  the  deed  will 
necessary.  Bradberry  v.  Keas,  5  J.  J.  set  aside  the  contract  of  support  con- 
Marsh.  (Ky.)  446.  tained  therein,  and  will  place  the  par- 
W here  a  bill  asks  the  reconveyance  ties  in  statu  quo,  Yount  r.  Yount,  144 
of  a  parcel  of  land  on  the  ground  of  Ind.  133.  See  also  Wilson  r.  Moriarty, 
fraud  and  mistake,  and  by  the  payment  77  Cal.  596,  in  which  case  it  was  held 
made  to  him  upon  the  delivery  of  the  that  no  offer  to  refund  was  necessary, 
deed  the  plaintiff  took  nothing  from  because  the  defendant  had  already 
the  defendant  that  he  was  not  entitled  been  fully  reimbursed  by  what  he  had 
to.  no  offer  to  restore  is  necessary,  received  under  the  contract. 
Montgomery  v.  Pickering,  116  Mass.  8.  Waits  v.  White,  13  Cal.  321. 
227.  Setting  Off  Bents  and  Profits  Againit 
BopndlatiOA  of  Oontrtet  by  Defendant.  Part  Payment.—  As  a  general  proposi- 
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BiU  or  ComplalBt.  OF  CONTRACTS.  Offer  to  Do  Equity. 

c.  Alleging  Excuses  for  Failure  to  Restore,  —  Where 

the  plaintiff  in  an  action  for  the  rescission  or  cancellation  of  a 
contract  does  not  offer  to  restore  all  that  he  has  received  from 
the  defendant  he  must  allege  facts  which  are  sufficient  to  excuse 
him  from  such  duty.* 

Denial  by  Defendant  of  Plaintifl'i  Bight  to  Bewdnd.  —  It  would  seem  that 
the  plaintiff  in  an  action  for  rescission,  instead  of  alleging  an  offer 
to  make  restoration  to  the  defendant,  or  his  readiness  to  make 
such  restoration,  may  allege  that  he  elected  to  rescind  the  con- 
tract and  that  the  defendant  denied  his  right  to  do  so.^ 

d.  Terms  of  the  Offer.  —  The  offer  must  not  be  equivocal, 

but  there  must  be  a  direct  and  unconditional  offer  to  repay  such 
money,  or  to  restore  such  property,  as  the  defendant  will  be 
entitled  to  upon  the  rescission  of  the  contract.'  However,  an 
offer  which  substantially  declares  the  plaintiff's  purpose  and 
readiness  to  do  equity,  and  which  merely  asserts  the  condition 
that  the  court  shall  decide  that  the  duty  rests  on  the  plaintiff,  is 
sufficient.* 

tion,  a  vendor  cannot  rescind  a  con-  Allegation  of  Abandonment  by  Plaintiff, 
tract  without  offering  to  refund  so  —  In  Davis  v.  Tarwater,  15  Ark.  2G6, 
much  of  the  purchase  money  as  he  has  the  plaintiff  alleged  that  immediaiely 
received;  bui  where  the  vendee  has  after  he  found  that  the  land  was  en- 
had  the  use,  renis,  and  profits  of  the  cumbered  and  that  he  had  been  de- 
property  to  a  much  larger  amount  than  ceived  and  imposed  upon,  he  abandoned 
he  has  paid,  the  amount  paid  by  the  and  yielded  the  possession  of  said  land, 
vendee  should  be  considered  as  so  without  stating  when  or  to  whom,  and 
much  paid  for  the  rents  and  profits,  it  was  held  that  this  was  insufficient, 
and  if  any  balance  still  remains  due  to  Avennent  of  Diligence  in  Ascertaining 
the  vendor  the  court  may  render  a  de-  Frand  and  Making  Tender.  —  An  allega- 
cree  for  such  balance.  Higby  v,  Whit-  tion  that  the  complainant  tendered 
taker,  8  Ohio  iqS.  back  what  he  had  received  as  soon  as 

1.  Smith  V,  Robertson,  23  Ala.  312;  he  had  ascertained  or  had  become  fully 
Johnson  v.  Walker,  25  Ark.  196;  Bel-  satisfied  that  he  had  been  cheated  is 
lows  V.  Cheek,  20  Ark.  424;  Seaborn  not  sufficient,  but  it  must  be  averred 
V.  Sutherland,  17  Ark.  606;  Davis  v.  that  he  made  the  offer  as  soon  as  by 
Tarwater,  15  Ark.  286;  More  v.  Smed-  reasonable  and  ordinary  vigilance  in 
burgh,  8  Paige  (N.  Y.)  600;  Thredgill  the  use  of  the  means  in  his  possession 
V.  Pintard,  12  How.  (U.  S.)  28.  See  the  alleged  fraud  could  be  ascertained, 
also  Kelley  v,  Owens,  120  Cal.  502.  Buford  r.  Brown,  6  B.  Mon.  (Ky.)  553, 

2.  Herman  v.  Gray,  79  Wis.  182.  which  was  a  suit  by  a  buyer  of  chattels 
Beadiness  and    Willingness   to    ICake    for  the  rescission  of  the  contract  of 

Bestoration.  —  Where  it  is  alleged  in  the  sale. 

complaint  that  the  plaintiff  offered  to  4.  New  England  Mong.  Security  Co. 
make  restoration,  and  that  the  defend-  v.  Powell,  97  Ala.  483,  in  which  case, 
ant  then  and  there  refused  to  accept  which  was  a  bill  to  cancel  a  mortgage 
what  was  offered,  and  insisted  upon  that  was  illegal  under  the  statute,  the 
the  validity  of  the  contract,  it  should  plaintiff  having  alleged  that  he  was 
be  alleged  also  that  the  plaintiff  was  not  indebted  under  the  law  to  the  de- 
then  and  there  ready  and  willing  to  fendant,  it  was  considered  sufficient  to 
make  such  restoration,  but  the  omis-  make  the  following  offer:  "  If  com- 
sion  of  such  allegation  will  not  make  plainant  is  mistaken  in  this  he  is  ready 
the  complaint  the  subject  of  a  demur-  and  hereby  offers  to  pay  to  the  said  New 
rer  ore  Unus  on  the  trial.  Potter  v.  England  Mortgage  Security  Company 
Taggart,  54  Wis.  395.  whatever  sum  or  amount  this  court 
S.  New  England  Mortg.  Security  Co.  may  adjudge  that  be  is  due  and  owing 
V,  Powell,  97  Ala.  483.  to  it  on   account  of,  the  matters  con* 
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Bill  or  Complaint.  RESCISSION,  E  TC,  Oiftr  to  l>o  Equity. 

e.  Averment  of  Tender  Before  Filing  Bill  — viow  th&t 

Offer  in  Bill  Is  SnAdent.  —  Upon  the  question  whether  the  bill  or 
complaint  in  a  suit  for  rescission  should  aver  that  before  the 
institution  of  the  suit  the  plaintiff  rescinded  the  contract  by  noti- 
f^nng  the  defendant  of  his  renunciation,  and  tendering  back  what 
he  had  received,  or  offering  to  restore  the  defendant  to  his  orig- 
inal status,  the  cases  are  in  conflict.  According  to  the  weight  of 
authority,  however,  an  offer  made  in  the  bill  or  complaint  is  suffi- 

tained  in  this  bill  of  complaint."  See  Where  the  plaintiff  seeks  the  rescission 
also  Day  v.  Mooney,  3  Ok.'a.  608,  which  of  a  contract  under  which  he  has  re- 
was  a  salt  to  rescind  a  contract  for  the  ceived  ftom  the  defendant  a  lease  of 
exchange  of  real  estate.  It  was  held  land  for  five  years  and  certain  chattels, 
that  an  offer  to  return  all  that  was  re-  it  is  sufficient  to  allege  that  the  plaintiff 
ceived  by  the  plaintiff  pursuant  to  the  has  put  the  defendant  in  possession  of 
exchange  was  sufficient.  all  the  personal  property  and  of  the 
Forms  of  Offer  to  Do  Equity.  —  Where  land  leased,  and  has  verbally  offered  to 
the  petition  specifies  thai  "  ihe  plain-  rescind  the  whole  contract  and  to  place 
tiff  is  in  the  attitude  to  restore  all  of  the  defendant  in  statu  quo^  and  the 
said  property,"  and  in  terms  tenders  plaintiff  need  not  offer  to  ir.ake  the  re- 
the  same  to  ih=  defendant,  no  more  is  lease  in  writing.  Hart  v.  Kimball,  73 
necessary.     McCorkell  &.    Karhoff,  90  Cal.  283. 

Iowa  545,  in  which  case  the  court  cited  Offer  in  Language  of  Statute  —  Oalifor- 
Taylor  v,  Ormsby,  66  Iowa  112,  and  nia.  —  In  Hick  v.  Thomas,  90  Cal.  289, 
Binford  v,  Boardman,  44  loiva  53.  in  which  case  a  demurrer  to  the  corn- 
Offer  to  Beetore  Land  andAcoonntfor  plaint  was  overruled,  the  court  said: 
BentB.  —  In  Leyden  v.  Hickman,  75  Ga.  **  The  offer  to  restore  is  averred  in  the 
684.  a  purchaser  of  land  who  sought  language  of  the  statute.  If  that  re- 
the  rescission  of  a  contract  prayed  that  quires  a  specific  tender,  the  allegation 
the  grantor  be  decreed  to  pay  him  the  would  imply  one,  and  would  be  suffi- 
several  sams  paid  out  for  the  repairs  cient,  at  least  in  the  absence  of  a  spe- 
of  the  premises  and  the  purchase  cial  demurrer,  which  is  sometimes  in 
money  paid  for  the  premises,  and  the  nature  of  a  motion  to  require  a 
offered  to  account  for  and  pay  the  pleader  to  make  his  averment  more 
rents  and  to  give  up  the  land,  and  it  definite,  as  the  practice  is  in  some 
was  held  that  this  was  a  sufficient  offer  states  where  code  pleading  prevails." 
to  do  equity.  See  also  Hammond  v.  Wallace,  85  Cal. 
Insufficient  Offer.  —  In  a  bill  to  cancel  522,  in  which  case  the  offer  was  consid- 
a  mortgage  given  to  a  foreign  corpora-  ered  insufficient;  Collins  v,  Townsend, 
tion  on  the  ground  that  the  mortgage  58  Cal.  608;  Herman  v,  Haffenegger, 
is  invalid  because  the  corporation  has  54  Cal.  161;  Bohall  v.  Diller,  41  Cal. 
failed  to  comply  with  constitutional  533;  Gifford  t/.  Carvill,  29  Cal.  589. 
and  statutory  provisions  relating  to  the  Sufficiency  of  Formal  Offar.  —  *' In 
rights  of  foreign  corporations  to  do  order  to  rescind  a  contract  by  a  pur- 
business  within  the  state,  (he  following  chaser,  when  a  ground  for  rescission 
allegation  is  insufficient:  "  Complain-  exists,  it  is  not  necessary  to  make  any 
ant  avers  that  if,  upon  the  final  hearing  formal  tender  of  the  properly  held  by 
of  this  cause,  the  court  should  ascer-  the  purchaser;  it  is  sufficient  to  offer  to 
tain  that  said  mortgage  is  void,  and  make  return  of  the  same."  Potter  v, 
should  order  a  reference  to  the  register  Taggart,  54  Wis.  395,  in  which  case  the 
t3  ascertain  and  report  the  amount  due  court  dted  Cunningham  v.  Brown,  44 
from  complainant  to  respondent,  he  is  Wis.  72:  Mc Williams  v.  Brookens,  39 
ready  and  willing  and  able  to  pay  the  Wis.  334;  Van  Trott  v.  Wiese,  36  Wis. 
same.'*  Ross  v.  New  England  Mortg.  439;  Corbitt  v,  Stonemetz,  15  Wis.  170; 
Security  Co.,  loi  Ala.  362,  in  which  Racine  County  Bank  v.  Keep,  13  Wis. 
case  the  court  cited  New  England  209;  Wright  i'.  Young,  6  Wis.  127;  and 
Mortg.  Security  Co.  v.  Powell,  97  Ala.  Mann  v.  Stowell,  3  Pin.  (Wis.)  220. 
483,  and  American  Freehold  Land  Offer  to  Beeonvey  Free  firom  Bnhieqnent 
Mortg.  Co.  V.  Sewell,  92  Ala.  170.  Incumbrances.  —  In  an  action  to  rescind 
OffiDr  to  ICake  Belease  in  Writing.  —  a  deed  conveying  land  to  the  plaintiff, 
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cient;*  and  it  has  been  forcibly  declared  that  if  such  were  not 
the  rule,  fraud  might,  in  its  manifold  resources,  frequently  con- 
trive so  to  shape  the  conditions  and  circumstances  that  the 
defrauded  party  could  not  make  an  offer  to  restore,  prior  to 
invoking  the  power  of  the  court  for  relief;  and  relief  would  then 
be  denied  by  reason  of  the  rule.* 

View  that  Preyious  Offsr  to  Betnm  Must  Have  Been  Kade.  —  In  some  cases 
it  has  been  held  that  in  a  suit  in  equity  for  rescission  it  must  be 
alleged  that  the  plaintiff  before  the  institution  of  the  suit 
returned,  or  offered  to  return,  what  the  defendant  had  parted 
with ;  ^  but  it  has  been  pointed  out  that  these  were  cases  in  which 
the  defrauded  party  was  so  situated  in  respect  to  the  subject 
matter  that  he  could  return  to  the  guilty  party  that  which  the 
latter  had  parted  with,  and  where  nothing  more  was  necessary  to 
effect  a  rescission,  and  that  in  such  cases  the  true  distinction  has 
been  lost  sight  of.'*     And  it  would  seem  that  the  courts  in  hold- 

if  the  plaintiff,  after  the  making  of  the  Diller,  41  Cal.  533;  Dotterer  v.  Free- 
instrument,  has  allowed  the  land  to  be  man,  88  Ga.  479,  in  which  last  case  it 
sold  for  taxes  and  has  encumbered  it  was  held  that  an  offer  to  do  equity  is 
with  a  mortgage,  a  peliiion  which  no  substitute  for  an  allegation  that  the 
offers  to  reconvrey  the  land  to  the  de-  plaintiff  has  made  a  tender  which 
fendant  free  and  clear  of  all  incum-  ought  to  have  been  made  before  the 
brances  is  sufficient.  Clapp  v.  Greenlee,  bill  was  filed;  and  Taylor  v.  Fulks,  (Ky. 
100  Iowa  586,  in  which  case  the  court  1895)  29  S.  W.  Rep.  349. 
declares  that  there  is  a  distinction  be-  4.  Maloy  v.  Berkin,  11  Mont.  138,  in 
tween  suits  in  equity  and  actions  at  which  case  the  court,  in  holding  that 
law,  and  that  in  a  suit  in  equity  such  no  previous  restoration  or  tender  was 
offer  is  sufficient,  although  it  might  not  necessary,  criticised  Herman  v.  Haffen- 
be  sufficient  in  an  action  at  law.  egger,  54  Cal.   161,  and  declared  that 

1.  Hopkins  r.  Snedaker,  71  111.  449;  that  case  was  decided  on  the  authority 
Shuee  v.  Shuce,  100  Ind.  477;  Thomas  of  Giflford  v.  Carvill,  29  Cal.  589.  which 
V,  Bealls,  154  Mass.  51;  Whelan  v.  was  not  a  suit  in  equity  for  rescission 
Reilly,  61  Mo.  565;  Maloy  v,  Berkin,  or  cancellation,  but  an  action  at  law  in 
II  Mont.  138,  to  which  case  particular  all  ils  attributes. 

reference  is  made  as  containing  an  ex-  IMstinotion  Between  Suits  for  Besoiieion 

baustive  review  of  the  authorities /re;  and  Bascission  by  Act  of  a  Party. —  In 

and  con^  and  a  statement  of  the  reasons  Kirby  v.  Harrison,  2  Ohio  St.  326,  59 

upon   which  the  view  of  ihe  majority  Am.  Dec.  677,  which  was  an  action  for 

of  the  courts  is  based;  Kirby  v,  Har-  rescission,  Thurman,  J.,  said:     "  It  is 

rison,  2  Ohio  St.  326,  59  Am.  Dec.  677;  said,  however,  that  Kirby  did  no  posi- 

EUison  V.  Beannabia,  4  Okla.  347.  tive  act  manifesting  an  intention  to  re- 

2.  Per  Harwood,  J.,  in  Maloy  v.  scind  before  filing  his  bill;  and  it  is 
Berkin,  11  Mont.  138.  argued  that  this  is  an  insurmountable 

3.  Hammond  v.  Wallace,  85  Cal.  531,  objection  to  a  decree  of  rescission.  In 
20  Am.  St.  Rep.  239,  in  which  case  the  support  of  this  proposition  Higby  v. 
only  averment  was  that  the  plaintiff  was  Whittaker,  8  Ohio  201 ,  is  cited.  In  that 
'•  willing  and  able  to  return  to  the  de-  casethecourtdidsay.and  very  properly, 
fendant  all  the  moneys  which  she  paid  in  reference  to  the  facts  of  the  case, 
to  him  on  the  purchase  of  the  property,  that  *  the  law  requires  some  positive 
and  all  the  moneys  which  she  has  law-  act  by  the  party  who  would  rescind, 
fully  and  legitimately  paid  out  or  ex-  which  shall  manifest  such  intention, 
pended  on  account  of  the  purchase  of  and  put  the  opposite  party  on  his 
said  property,  and  now  offeisto  do  so,*'  guard,  and  it  then  gives  a  reasonable 
and  this  was  held  insufficient.  See  also  lime  to  comply;  but  it  requires  eager- 
Kelley  v.  Owens,  120  Cal.  502:  Collins  ness,  promptitude,  ability,  and  a  dis- 
V.  Tovvnsend,  58  Cal.  608;  Herman  v.  position  to  perform  by  him  who  would 
Haffenegger,   54  Cal.   161;    Bohall  v.  resist    a    rescission    of   his    contract.* 
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ing  that  a  previous  restoration,  or  offer  to  restore,  must  be  alleged, 
have  made  a  misapplication  of  the  doctrine  that  a  party  filing  a 
suit  for  rescission  must  not  have  been  guilty  of  laches  in  filing 
the  bill  and  repudiating  the  contract.^ 

/.  Offer  to  Account  for  Rents  and  Profits.  —  Where 

a  grantee  seeks  the  rescission  of  a  contract  for  the  sale  of  land, 
and  the  grantor  has  remitted  to  the  grantee  all  control  over  the 
land,  the  grantee  must  offer  to  account  for  the  value  of  the  rents 
and  profits  of  the  land,  or  he  must  allege  that  the  use  of  the  land 
was  of  no  value  to  him,  and  would  not  have  been  of  any  value 
to  the  grantor.* 

f.  Tender  of  Deed  — (i)  Offer  to  Return  Original  Deed. — 
In  a  suit  for  the  rescission  or  cancellation  of  a  deed  an  offer  to 
return  the  deed  is  not  sufficient  as  an  offer  to  restore  the  property 
embraced  in  the  deed,  as  the  return  of  a  deed  does  not  reinvest 
the  grantor  with  title.* 

(2)  Tender  of  Deed  to  Be  Signed  by  Defendant.  —  Where  the 
plaintiff  asks  the  rescission  of  a  contract  for  the  sale  of  land,  and 
the  recovery  back  of  land  conveyed  to  the  defendants,  it  is  sufH- 

The  court,  when  this  was  said,  were  the  price,  asks  a  rescission  of  the  sale 

speaking  of  a  rescission  by  the  act  of  the  on  the  ground  of  fraud,  and  prays  that 

party,  and  not  by  a  decree.     The  case  the  contract  raay  be  rescinded,  the  bill 

was  not  one  of  a  bill  to  rescind.    *    *   *  itself  is  a  sufficient  offer  to  restore  the 

But   here   Kirby  asks  such  a  decree,  note  and  deliver  it  up  for  cancellation, 
and  if  it  were  admitted  that  he  did  no        8.  Fratt  v.  Fiske,  17  Cal.  380. 
positive  act,  before  filing  the  bill,  mani-        Baoeipt  of  Rents  and  Profttt  HotDii- 

festing  an  intention  to  rescind,  il  can-  (dosed.  —  The   bill   or  complaint    need 

not  be  denied  that  the  filing  of  the  bill  not  make  an  offer  to  restore  the  rents 

itself  manifests   his   intention   clearly  and   profits  where   the  pleading  does 

enough.'*  not  disclose  that  the  plaintiff  has  re* 

1.  Sears  v.    Hicklin,    13    Colo.    143;  ceived   any  rents  and   profits,  or  has 

Buford  V,  Brown,  6  B.  Mon.  (Ky.)  553;  used  the  land.     Griffith  v,  Maxfield,  63 

Taylor  r.  Fulks.  (Ky.   1895)  29  S.    W.  Ark.  548. 

Rep.  349.     See  also  Disbrow  v.  Secor,        3.  Ahrens  v.  Adler,  33  Cal.  608,  in 

58  Conn.  35,  and   Parmlee  v.  Adolph,  which    case    the    court    said:     '*  The 

28  Ohio  Sc.  TO.  clause    of    the    complaint  struck  out 

Olqeotlon  Not  Available  Except  by  Spe-  under  the  leave  to  amend  did  not  aver 

dal  Domnrrer.  —  In  Newman  v.  Smith,  in  direct  terms  that  the  sale  had  been 

77  Cal.  22,  the  court  said:  **  The  objec-  rescinded,  nor  did  the  facts  detailed  in 

tion  that  the  precise  time  at   which  the  the  clause  amount  to  a  rescission,  or  to 

plaintiff  offered  to  return  the  payment  an  offer  to  rescind  in  legal  effect.    An 

which  had  been  made  to  her  is  not  al-  offer   '  to  return  the  deed  '  given   by 

leged,  if  valid,  should  have  been  taken  the  defendant  to  the   plaintiff  would 

by  special  demurrer."  not,  if  it  had  been  accepted,  have  in- 

In  Missouri  it  must  be  alleged  that  vested  the  defendant  with  the  title  to 

prior  to  or  at  the  time  of  the  com-  the   mines.'*     See   also,   to  the    same 

mencement  of  the  action  the  plaintiff  effect,  Jeffers  v,  Forbes,  28  Kan.  174, 

made  an  offer  to  refund  the  money  he  in  which  case  the  coart  cited  Bainter 

had  received  for  his  deed.     Thompson  v.  Fults,  15  Kan.  323;  Tisdale  v.  Buck- 

7K  Cohen,  127  Mo.  241.  more,  33  Me.  461;    Bisbee  r.  Ham,  47 

Filing  Bill  Considered  as  (Nfer  to  Be-  Me.  543;  Evans  v.  Gale,  17  N.  H.  573; 

■tore. —  In   Bradberry  v.  Keas,  5  J.  ].  Nichols  v.  Michael,  23  N.  Y.  264;  Cobb 

Marsh.  (Ky.)  446,  it  was  declared  that  v.  Hatfield,  46  N.  Y.  533;  M*Donald  v. 

where  a  seller  of  goods,  who  has  re<  Neilson,  2  Cow.  (N.  Y.)  139:  and  Ford 

ceived  the  buyer's  promissory  note  for  v,  Harrington,  16  N.  Y.  285. 
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cient  to  allege  that  a  demand  was  made  upon  the  defendant  to 
restore  the  land,  and  that  he  refused  to  do  so,  and  it  need  not  be 
alleged  that  a  deed  was  tendered  to  the  defendant  to  be  signed 
by  him.* 

//.  Objections  Waived.  — Aa  objection  that  the  plaintiff,  in 
an  action  to  cancel  a  deed  on  the  ground  that  it  was  procured  by 
fraud,  does  not  offer  to  do  equity,  must  be  raised  by  the  plead- 
ings  or  otherwise  urged  in  the  trial  court,  or  else  it  will  not  be 
considered  on  appeal.* 

19.  Averments  as  to  Possession  and  Title  of  Plaintiff —  PotsMiion  of 
Plaintiflf.  —  A  suit  in  equity  to  cancel  a  deed  procured  by  fraud  is 
not  technically  a  suit  to  quiet  title  or  to  remove  a  cloud,  and 
consequently  the  plaintiff  need  not  allege  that  he  is  in  posses- 
sion; *  and  the  same  is  true  of  ati  action  to  reform  a  deed.* 

Title  of  Plaintiff.  —  In  a  suit  for  the  reformation  of  a  deed  to 
which  the  plaintiff  is  not  a  party  he  must  allege  facts  showing 
that  he  has  such  an  interest  in  the  property  as  will  entitle  him 
to  relief.* 

20.  Alleging  Demand  and  Disaffirmance  Before  Filing  Bill.  —  in 
a  Suit  for  the  Seformation  of  an  instrument  ic  would  seem  that  ordi- 
narily the  bill  or  complaint  must  allege  that  prior  to  the  insti- 
tution of  the  action  the   plaintiff  made   a   demand   upon   the 

1,  Peck  V.  Vinson,  124  Ind.  121,  in  meriis  of  the  case,  be  now  heard  in 
which  case  rescission  was  sought  on  this  court,  for  the  first  time,  by  brief, 
the  ground  that  the  grantor  of  the  de-    to  raise  such  an  issue." 

fendant  Peck  was  insane  at  the  time  8.  Jackson  v.  Tatebo,  3  Wash.  456, 

of  making  the  deed.     The  court  said:  holding  that  even  though  the  plaintiff 

"  liaving  taken  a  conveyance  from  a  alleges  that  the  instrument  is  a  cloud 

person  whom  he  knew   10  be  of  un-  on  his  title  the  suit  is  not  one  to  quiet 

sound  mind,  it  was  his  duty  to  restore  title    within    the    rule    requiring    the 

the   title   to   her    upon   demand,   and  plaintiff  to  allege  and  prove  possession, 

it  is  alleged  that  when  demand  was  See   also   generally    article   Quieiing 

made  on  said  Peck  to  do  so,  he  refused  Title  —  Removal  of  Cloiid,  vol.  17, 

and   claimed    the   land    as    his    own.  p.  274. 

Under  the  facts  as  alleged  it  would  4.  Rousseau  v.  Lambert,  (Ky.  1888) 

have  been  of  no  avail  if  the  guardian  7  S.  W.  Rep.  923. 

had  tendered  to  Peck  a  deed  to  sign  6.  Moore  v.  Tate,  102  Ala.  320. 

reconveying  the  land."  Necessity  to  Annex  Abstract  of  Title  — 

2.  Ormsby  v,  Budd,  72  Iowa  80;  Georgia  Statute.  —  Where  a  grantee  of 
Taylor  v.  Fulks,  (Ky.  1895)  29  S.  W.  a  coienant  has  by  fraud  procured  a 
Rep.  349.  deed  to  a  parcel  of  land  in  excess  of 

Objection  Raised  Originally  on  Appeal,  the  grantor's  interest,  and  obtained 
—  In  Taylor  v.  Fulks,  (Ky.  1895)  29  S.  possession  thereof  and  ousted  the  other 
W  Rep.  349,  the  court  said:  "  This  cotenant,  an  action  by  such  ousted  co- 
matter  of  a  lender  within  a  reasonable  tenant  for  the  reformation  of  the  deed 
time  being  a  mixed  question  of  law  and  and  that  the  plaintiff  be  decreed  the 
fact,  and  always  dependent  on  the  par-  owner  of  a  one-half  interest  in  the  land 
t'cular  circumstances  of  each  case,  we  is  not  an  action  for  the  recovery  of 
think  a  defendant  who  seeks  to  rely  on  land  within  Code  Ga.,  §  3401,  requiring 
the  want  of  same  as  a  defense  should  the  plaintiff  in  a  statutory  ac  ion  for 
tender  the  issue  either  by  demurrer  or  the  recovery  of  land  to  annex  tn  his 
by  answer;  that  he  cannot,  after  trial  petition  an  abstract  of  the  title  relied 
had,  and  a  judgment  against  him  on  upon.  Prater  v.  Bennett,  98  Ga. 
the  issues    made,   going    to  the   real  413. 
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defendant  to  correct  the  alleged  mistake,  and  that  the  defendant 
refused  to  make  the  correction ;  *  but  under  some  circumstances 
no  such  demand  and  refusal  are  prerequisite  to  the  institution  of 
the  suit,  and  the  plaintiff  may  be  permitted  to  allege  facts  excus- 
ing his  failure  to  demand  a  rectification  of  the  instrument.^ 

In  Sniti  far  the  Baidiiion  and  CanoeUation  of  Contracts  it  is  necessary  to 
allege,  under  some  circumstances,  that  the  plaintiff,  before  the 
institution  of  the  suit,  by  some  positive  act  or  notice  to  the 
defendant,  disaffirmed  the  contract ;  ^  but  it  would  seem  that 
ordinarily,  according  to  the  weight  of  authority,  no  such  allega- 
tion is  necessary,  and  the  plaintiff  need  do  no  more  than  refrain 
from  alleging  facts  showing  that  he  has  ratified  the  contract,  or 

1.  Axtel  V,  Chase,  77  Ind.  74,  which  upon  the  defendant  for  reformation  of 

case  was  </tV/i»^tfij^^  in  Walls  </.  Slate,  the  mortgage  prior  to  the  commence* 

140   Ind.   16.     See   also   Weathers   v,  ment  of  the  action.     Walls  v.  State, 

Hill,   92   Ala.   492,  and  Haussman  v,  140  Ind.  16,    in   which  case  the  court 

Burnham,    59    Conn.    117.      Bat    see  cited   Axtel    v.    Chase,    83    Ind.    546, 

amtra^  Watson  v.  Wells,  5  Conn.  468,  wherein  it  was  said:    "  The  appellants 

per  Hosmer,  C.  J.  were   brought  into  court  for  the  pur- 

8.  Facts  Showing  Szonio  for  FaUnro  to  pose  of  compelling  them  to  pay  their 
Kako  I>omand.  —  A  bill  for  the  reforma-  debt,  and,  being  in  court  because  of 
tion  of  a  deed  containing  a  defective  this  failure,  they  are  asked,  incident- 
descrip'ion  of  ihe  property,  which  al-  ally,  to  correct  the  mortgage.  Node- 
leges  that  the  defendant  has  com-  mand  upon  them  to  correct  the 
menced  to  trespass  upon  the  land  in  mortgage  was  necessary.** 
dispute,  and  is  actively  setting  up  a  3.  Hammond  v.  Wallace,  85  Cal.  522. 
claim  thereto,  shows  a  state  of  facts  Seooission  Sought  for  Nonperformance  of 
sufficient  to  relieve  the  complainant  Contract  by  Defendant. —  In  WinfieM  v, 
from  alleging  that  he  requested  a  cor-  Winfield  Water  Co.,  51  Kan.  70,  a  city 
rection  of  the  mistake  before  filing  the  sought  the  rescission  of  a  contract  with 
bill.  Weathers  r.  Hill,  92  Ala.  492,  in  a  water  company  for  supplying  the  city 
which  case  the  court  cited  Robbins  v.  and  its  inhabitants  with  water,  on  the 
Battle  House  Co.,  74  Ala.  499.  ground  that  the  defendant  had  violated 

Booognition  by  Defendant  of  Plaintiif  *i  the  provisions  of  the  contract  with 
Bights.  —  Where  the  plaintifif  has  con-  reference  to  the  quality  of  the  water, 
veyed  land  with  the  understanding  and  in  other  respects,  and  it  was  held 
that  the  same  shall,  upon  request,  be  that,  as  the  petition  showed  that  the 
reconveyed  to  him,  and  the  same  is  city  had  for  a  long  period  of  time  ac- 
aflerwards  reconveyed,  but  a  mistake  cepted  the  water  and  acquiesced  in  the 
is  made  in  the  deed  of  reconveyance,  it  company's  acts,  the  petition  was  de- 
is  necessary  ordinarily,  in  a  bill  for  the  murrable  because  it  did  not  allege  that 
reformation  of  the  deed  of  reconvey-  the  city  had.  by  some  tegular  action 
ance,  to  allege  that  the  plaintiff  re-  of  the  city  authorities,  directly  chal- 
quesied  a  reconveyance;  but  such  alle-  lenged  the  attention  of  the  company  to 
gallon  is  unnecessary  where  facts  are  its  failure  to  perform  the  contract,  and 
alleged  showing  that  his  right  to  a  notified  the  company  that  its  perform- 
reconveyance  was  fully  recognized  and  ance  of  the  contract  was  unsatisfactory, 
that  an  attempt  to  reconvey  was  made.  Disafflrmanca  of  Insane  Person's  Deed. — 
Haussman  v.  Burnham,  59  Conn.  117.  In  Indiana  it  has  been  held  that  in  an 

Where  Beformation  Is  Incidental  to  action  by  the  heirs  of  a  grantor  to  re- 
Other  Belief.  —  Where  a  mortgage  debt  scind  his  deed  on  the  ground  that 
is  due  and  unpaid,  and  the  plaintiff  he  was  insane  when  he  made  it,  it  is 
asks  for  judgment  of  foreclosure  and  necessary  to  allege  that  the  grantor,  or 
sale  of  the  land,  and  a  prayer  for  the  plaint ififs  as  his  heirs,  disaffirmed 
reformation  is  incidental  to  the  main  the  deed  prior  to  the  commencement 
action,  the  complaint  is  not  defective  of  the  action.  Raymond  v.  Wathen, 
because   ii    shows   no    demand    made  142  Ind.  367. 
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that  he  has  been  guilty  of  laches.* 

21.  The  Prayer  —  Keoesaity  for  Prayer.  —  In  suits  for  the  rescis- 
sion, cancellation,  or  reformation  of  contracts,  as  in  other  suits, 
no  relief  will  be  granted  other  than  such  as  is  demanded.* 

]?aUiire  to  Ask  Damages.  —  No  recovery  of  damages  can  be  had 
unless  the  pleader  demands  judgment  therefor.* 

Prayer  for  BesoiBeion  in  Toto.  —  Since  the  general  rule  is  that  a  con- 
tract cannot  be  rescinded  in  part,  where  the  contract  is  not  sev- 
erable and  there  are  grounds  for  its  rescission,  the  plaintiff  must 
not  pray  for  the  rescission  of  a  part  of  the  contract,  but  must  ask 
that  the  entire  contract  be  rescinded.* 

Bight  to  Vary  Prayer.  —  The  plaintiff  has  the  right  to  vary  the 
prayer  for  relief  to  meet  every  shape  in  which  he  may  apprehend 
relief  may  be  granted  to  him.* 

Consistency  with  Case  Kade  by  BiU.  —  As  in  other  suits,  the  prayer 
must  be  consistent  with  the  case  set  forth  in  the  bill  or  com- 
plaint.* 

1.  See  supra^  VIII.  i8.  e.  Averment  is  in  him  vested,  and  that  the  legal 
of  Tender  Before  Filing  Bill.  title  of  all  of  the  said  defendants   be 

Breach  of  Contract  for  Support  of  Gran-  restored  and  reinvested  in  the  plain- 
tor,  —  Where  a  deed  is  made  pursuant  tiff,"  and  for  general  relief, 
to  an  agreement  whereby  the  grantee  Objection  by  Special  Demurrer.  —  The 
shall  support  the  grantor,  and  the  com-  objection  that  some  of  the  relief  prayed 
plaint  alleges  an  entire  nonperformance  for  is  inappropriate  must  be  taken  by 
by  the  grantee,  it  is  not  necessary  to  special  demurrer.  Reese  v.  Reese,  89 
aver  in  the  complaint  a  demand  for  the  Ga.  645. 

maintenance,  as  the  spirit  of  the  con-  8.  Herman  v.  Gray,  79  Wis.  182. 

tract  is  that  the  grantee  shall  furnish  4.  Purdy  v.    BuUard,   41    Cal.   444; 

it  when    needed    unasked.      Bogie   v,  Daly  v.  Brennan,  87  Wis.  36. 

Bogie,  41  Wis.  209.  6.  Betts  v.    Gunn,   31   Ala.   219,    in 

2.  Jaeger  v,  Whitsett,  3  Colo.  105,  in  which  case  the  primary  object  of  the 
which  case  the  court  said:  "The  bill  was  the  rescission  of  a  contract  on 
charge  that  appellees  agreed  to  convey  the  ground  of  fraud,  and  it  contained 
with  warranty,  and  by  false  represen-  the  general  prayer  and  the  following 
tations  induced  appellant  to  accept  a  special  prayers:  that  the  instrument 
deed  without  such  covenant,  may,  if  which  evidences  the  complainant's  lia- 
true,  be  a  ground  for  reforming  the  bility  to  the  defendant  may  be  can- 
instrument,  but  such  relief  is  not  de-  celed;  that  the  defendant  may  account 
manded.*'  for  all  payments  and  advances  made 

Belief  nnder  Oeneral  Prayer. — As  to  by   the  complainant,  over  and   above 

the  relief  which  the  court  may  decree  the  amount  he  ought  to  have  paid  by 

under  a  general  prayer,  see  infra^  XV.  his  purchase;  that  the  said  instrument 

5.  Relief  under  General  Prayer,  may  be  reformed,  if  not  canceled;  and 

Forms  of  Prayers  —  In  Suit  for  Refor-  that  the  defendant  may  account  for  the 

mation.  —  In  Eureka  z/.  Gates,  120  Cal.  properly  conveyed,  of  which  the  com- 

54,  will  be  found  the  form  of  a  prayer  plainant  was  unable  to  obtain   posses- 

in  a  cross- complaint  asking  the  rectifi-  sion.     The  court  cited  in  support  of  the 

cation  of  a  misdescription  in  a  deed.  right   to   vary   the   prayer.   Driver    v. 

In  Suit  for  Rescission^  —  In  Lawrence  Fortner,  5  Port.  (Ala.)  9;  May  v.  Lewis, 
V,  Gayetly,  78  Cal.  128,  which  was  an  32  Ala.  646;  Strange  v,  Watson,  11 
action  to  set  aside  a  deed  on  the  ground  Ala.  324;  Kelly  v.  Payne,  18  Ala.  371; 
of  fraud,  the  prayer  of  the  complaint,  Godwin  t/.  McGehee,  19  Ala.  475. 
which  was  held  sufficient  on  demurrer,  6.  Crow  v.  Owensboro,  etc.,  R.  Co., 
was  that  the  court  *'  order,  adjudge,  82  Ky.  134,  in  which  case  the  prayer 
and  decree  that  the  defendants,  and  was  as  follows:  "  Wherefore  the  plain- 
each  of  them,  reconvy  to  this  plaintiff  riff  prays  that  the  court  adjudge  said 
whatever  of  the  estate  in  said  properly  lands  have  reverted  to  the  plaintiffs-— 

841  Volume  XVIII. 


BiU  or  ComplidAt               RESCISSION,  ETC.,  AamdiMiiti. 

Amendxnont  of  Prayer.  —  In  a  suit  to  cancel  an  instrument,  if  the 

pleader  states  a  good  cause  of  action  the  prayer  may  be 
amended.^ 

22.  Amendments.  —  The  court  should  allow  the  bill  or  com- 
plaint in  a  suit  for  the  rescission,  cancellation,  or  reformation  of 
a  contract  to  be  amended  in  conformity  to  the  ordinary  rules  as 
to  amendments,  and  where  a  failure  in  the  proof  is  rather  in  the 

nature  of  a  variance  the  court  may  in  its  discretion  allow  an 
amendment.* 

that  said  deed  be  declared  void  —  that  Made  Mistake,  —  Where    the    platDtiff 

plaiaiifT  have  possession  thereof,  and  alleges  that  a  mistake  was  made  by 

for  judgment    for  his  costs,   and  all  the  person  who  wrote  the  contract,  and 

proper  and  general  relief."     It  was  ob-  the  evidence  shows  ihat  it  was  the  mu- 

jected  by  the  court  ihat  the  petition  set  tual  mistake  of  the  parties,  the  court 

forth  an  action  for  the  partial  rescission  may  allow  the  complaint  to  be  amended 

of  the  contract,  while  the  prayer  was  to     correspond     with     the    evidence, 

for  a  complete  res::ission.  Cordes  v.  Coates,  78  Wis.  641. 

1.  Will  a  rd  v.  Ford.  16  Neb.  543.  To  Conform  to  Proof  of  Disaffirmaiue. 
which  was  an  action  to  cancel  a  deed  — In  an  action  by  the  heirs  o^ a  grantor 
on  the  ground  of  fraud.  to  rescind  his  deed  on  the  ground  of 

As  to  Amendments  (Generally,  see  tn/ra,  his   insanity,   the    complaint  may   be 

VIII.  22.  Amendments.  amended  by   inserting  the  necessary 

2.  Belmont  Min.,  etc.,  Co.  v,  Costi-  a\rerment  that  the  grantor,  or  the  plain- 
gan,  21  Colo.  465,  wherein  it  was  held  tiSs  as  his  heirs,  disaffirmed  the  deed 
that  the  granting  or  refusing  of  an  prior  to  the  commencement  of  the  ac* 
amendment  is  within  the  legal  discre-  tion.  Raymond  i/.  Waihen,  142  Ind. 
tion  of  the  trial  court;  Lemon  v.  Phoe-  367,  in  which  case  such  amendment 
nix  Mut.  L.  Ins.  Co.,  38  Conn.  294;  was  allowed  after  a  motion  for  a  new 
Peck  V,  Hoyt,  39  Conn.  9;  Jones  v,  trial  had  been  overruled,  and  pending 
Munroe,  32  Ga.  181 ;  Cross  v.  Bean,  81  a  motion  in  arrest  of  judgment,  so  as 
Me.  525.  which  was  the  bill  for  the  to  make  the  complaint  conform  to  the 
reformation  of  a  deed.  proof.     The  court  said.    **  The  amend- 

Amendment  to  Conform  to  Proof.  —  In  ment  did  not  sjbstantially  change  the 
the  following  cases  it  was  held  that  the  claim  or  issue  in  the  case.  It  resulted 
court  may  in  its  discretion  allow  an  in  adding  only  to  the  complaint  a  ma- 
amendment  so  as  to  make  the  bill  or  terial  averment  to  conform  it  to  the 
complaint  conform  to  the  proof;  Jack-  evidence.  The  record  does  not  dis- 
son  V.  Jackson,  94  Cal.  446;  Ward  v.  close  that  the  appellants  were  in  any 
Waterman,  85  Cal.  488;  Adair  r.  Mc-  way  deceived  by  the  amendment,  or 
Donald,  42  Ga.  506;  Carter  v.  West,  93  prejudiced  in  their  rights  thereby.  No 
Ky.  211,  in  which  case  an  amendment  proof  was  made  or  offered  by  them 
was  permitted  so  as  to  make  the  peti-  tending  to  show  that  they  were  in  any 
tion  allege  that  the  relation  of  attorney  manner  misled  or  prejudiced  by  this 
and  client  existed  between  the  parties  action  of  the  court.  Under  such  ctr- 
to  the  deed.  cumstances  it  is  settled  that  the  com- 

To  Conform  to  Proof  of  Mental  Inca-  plaining  party  cannot  be  successfully 

pacity,  —  Where  the  plaintiff  alleges  in  heard  in  this  court  relative  to  the  rul- 

his   original   petition,  in   an   action  to  ing  in   permitting  the    amendment.*' 

rescind  a   deed,  that  he  was   induced  Citinj^  Stanton  v.  Kenrick,  135  Ind.  382; 

to  make  the  deed  by  certain  false  and  Child  v.  Swain,  69  Ind,  230,  and  over* 

fraudulent  representations,    the   court  ruling  Heddens  v.  Younglove,  46  Ind. 

may,  in  its  discretion  on  the  trial,  per-  212. 

mil  the  plaintiff  to  amend  by  alleging  Seply  Treated  as  Amendment  to  Peti- 

that  he  was  of  weak  intellect  and  was  tion.  —  In    Runner  v.   Ridley,  8i   Ky. 

wanting  in    capacity  to  engage  in  im-  165,  it  was  held  that  the  court  did  not 

por(ant  business  transactions,  and  also  err    in    rescinding    a    contract    00    a 

that    he     vvas    in     financial     distress,  ground  which  was  first  set  up  in  the 

Cloai?h  V.  Adams,  71  Iowa  17.  reply,  whereas  it  should  have  been  by 

To  Conform  to  Proof  as  to  Person  IVho  amended   petition,    because    both  the 
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A  Bill  for  the  Poredoinre  of  a  Mortgage  may  be  amended  so  as  to  ask 
the  reformation  of  the  mortgage  and  its  foreclosure  as  reformed.* 

Where  Original  Action  Is  One  at  Law.  —  In  a  state  in  which  by  the 
provisions  of  the  code  the  forms  of  action  have  been  abolished 
and  law  and  equity  have  been  blended,  in  an  action  at  law  on  a 
contract,  or  for  fraud  in  the  procurement  of  a  contract,  if  the 
defendant  by  his  answer  relies  upon  a  defense  which  makes  a 
resort  by  the  plaintiff  to  equity  necessary,  the  plaintiff  may  in 
the  discretion  of  the  court,  and  upon  proper  terms,  be  permitted 
to  amend  so  as  to  ask  the  rescission  or  reformation  of  the  con- 
tract as  equity  may  require.* 

IX.   CB08S-BILL,  CBOSS-COMPLAIKT,  OB  AHSWBB  ASKING  RELIEF  — 

In  QeneraL  —  The  rescission,  cancellation,  or  reformation  of  a  con- 
tract may  be  decreed  as  well  where  the  grounds  for  such  relief  are 

court  and  the  parties  treated  the  reply  upon   to  elect  which   he  will  pursue, 

as  an  amendment  to  the  petition.  and  having  made  his  election  he  can- 

1.  Winchell  v.  Coney,  54  Conn.  24,  in  not  pursue  the  other  remedy.  Follow- 
which  case  the  court  said:  **  The  facts  ing  Barnes  v.  Hekla  F.  Ins.  Co.,  75 
essential  to  a  reformation  of  the  deed  10 wa  11,  in  which  case  the  plaintiff 
do  not,  ia  this  case,  constitute  a  sepa-  having  commenced  an  action  at  law  on 
rate  and  distinct  cause  of  action,  the  policy,  and  the  defendant  having 
That  matter  is  incidental  to  the  main  pleaded  that  (he  policy  contained  a 
object  of  the  suit  —  a  foreclosure,  provision  against  additional  insurance 
Therefore  the  objection  to  the  amend-  and  that  the  plaintiff  had  procured 
ment  on  that  ground  cannot  pre-  additional  insurance,  it  was  held  that 
vail.*'  the  plaintifi  might  amend,  alleging  that 

Leave  to  File  Supplemental  Complaint,  at  the  time  the  contract  of  interest  was 
—  Where,  pending  a  suit  by  the  entered  into  it  was  agreed  that  the 
grantee  in  a  deed  for  its  reformation,  plaintiff  had  the  right  to  take  out  addi- 
the  plaintiff  dies,  leave  should  be  given  tional  insurance,  and  that  such  agiee- 
to  file  a  supplemental  complaint  show-  ment  was  omitted  from  the  policy  by 
ing  the  interest  of  the  heirs  of  the  mistake  or  through  the  fault  of  the  de- 
plaintiff  in  the  subject-matter,  making  fendant,  and  asking  a  reformation  of 
them  parties,  and  containing  such  ad-  the  policy. 

ditional  averments  as  may  be  pertinent  Action  for  Damages  for  Frand  —  Amend- 

and  proper.     Haussman  p.  Burnham.  ment   Asking    Bescisaion. —  Where    the 

59  Conn.  117.  plaintiff,  having  exchanged  land  upon 

2.  Action  on  Insnranee  Policy  —  Amend-  false  representations  as  to  the  value  of 
ment  Asking  Beformation.  —  Where  the  the  land  received  by  him,  upon  discov- 
plainiiff  brings  an  action  at  law  on  an  eiing  the  falsiiy  of  the  representations 
insurance  policy,  and  the  defendant  commences  an  action  to  recover  dam- 
sets  up  the  defense  that  the  plaintiff  is  ages  for  alleged  fraud,  and  afterwards 
not  the  proper  party  plaintiff,  because  discovers  that  the  defendant  claims 
prior  to  the  loss  he  had  alienated  the  that  he  did  not  at  any  time  have  any 
property  and  had  no  interest  therein  at  knowledge  of  the  real  character  di  the 
the  time  of  the  loss,  the  plaintiff  may  land,  he  may  upon  the  payment  of 
file  a  substituted  petition  showing  that  costs  file  an  amended  and  substituted 
he  had  certain  interests  in  the  property  petition  in  equity  asking  a  rescission 
interested,  and  that  he  is  eniitled  to  of  the  contract  of  exchange.  Smith  v, 
have  the  policy  of  insurance  so  re-  Bricker,  86  Iowa  285,  in  which  case  it 
formed  as  to  make  it  a  contract  inter-  was  held  that  the  filing  of  the  substi- 
esting  him  to  the  extent  of  his  interest,  tuted  petition  amounted  to  a  dismissal 
Esch  7/.  Home  Ins.  Co.,  78  Iowa  334,  in  of  the  action  at  law,  and  that  there  was 
which  case  it  was  held  that  the  filing  of  no  such  election  of  remedies  as  pre- 
such  substituted  petition  did  not  con-  eluded  the  plaintiff  from  seeking  equit- 
travene  the  rule  that  where  a  party  has  able  relief.  See  also  Holmes  v.  Clark, 
two  inconsistent  remedies,  he  is  called  10  Iowa  423. 
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set  up  in  a  cross-bill,  cross-complaint,  or  answer,  as  where  the  relief 
is  directly  sought  by  a  bill  in  equity,  with  the  qualifications, 
however,  that  the  relief  sought  by  the  defendant  must  be  ger- 
mane to  the  case  made  by  the  plaintiff  in  his  bill  or  complaint, 
and  that  such  equitable  relief  can  be  decreed  in  favor  of  the 
defendant  only  where  the  parties  to  the  action  are  such  as  would 
be  required  to  a  bill  in  equity  asking  the  same  relief.* 

In  the  Code  Stetes  in  which  the  distinctions  between  actions  at  law 
and  suits  in  equity  have  been  abolished,  it  is  a  very  common 
practice  for  the  defendant  in  an  action  at  law  based  on  a  contract 
to  file  an  answer  or  equitable  counterclaim  asking  the  rescission, 
cancellation,  or  reformation  of  the  contract.  Such  applications 
for  equitable  relief  when  meritorious  are  universally  entertained, 
but  the  general  rule  deducible  from  the  cases  is  that  v/here  the 
defendant  asks  such  equitable  relief  he  must  allege  such  facts  as 
should  be  avqrred  in  an  original  bill  asking  the  same  relief.*     It 

1.  Leitensdorfer  v.   Delphy,   15  Mo.  found  a  cross-bill.     Dill  v,  Shahan,  25 

160,  55  Am.  Dec.  140,  in  which  case  is  Ala.  694,  60  Am.  Dec.  540. 

asserted  the  jurisdiction  of  equity  to  Gross-bill    Bepngnant    to    Answer. — 

reform  an  instrument  when  a  mistake  Whsre  the  orig^inal  bill  seeks  the  re- 

therein  is  set  up  in  the  answer  by  way  scission  of  a  contract  for  the  sale  of 

of  defense.     See  also  Avery  v.  Chap-  land  and  of  a  deed  of  trust  made  to 

pel,  6  Conn.  270,  wherein  Daggett,  J.,  secure  the  purchase   money,  and  the 

declared  that  the  defendant   miy,  in  defendant  in  his  answer  admits  all  the 

his  answer,  set  up  a  mistake  in  a  deed  allegations  of  the   bill   and  avers  his 

or  contract  by  way  of  defense  to  rebut  readiness  to  contribute  to  the  expense 

an  equity.  of  the  suit,  a  cross-bill  in  which  he  sets 

Keoessary  Parties.  —  Since  an  answer  up  the  same  trust  deed  as  a  valid  secur- 

selling   up  an   equitable  defense  and  ity,  and  alleges  that  as  surety  for  the 

asking  the  rescission  or  reformation  of  complainant  he  has  paid  part  of  the 

an  instrument  is  in  the  nature  of  a  bill  purchase  money,  and  asks  that  the  trust 

in   equity,  it  can   only   be  interposed  deed  be  foreclosed  for  his  benefit,  is  in- 

wherc   the   parties   to   the   action    are  consistent   with    the   answer.     Dill   v. 

such  as  would  be  required  to  a  bill  in  Shahan,  25   Ala.  694,  60  Am.  Dec.  540. 

equity  asking   the  same   relief.     Les-  2.  Defendant  May  Ask  Beformation. — 

trade  v,  Barth,  19  Cal.  660,  in  which  In  an  action  on  a  written  contract  the 

case   the  defendant  in   an    action    of  defendant   may  in  his  answer,  or  by 

ejectment  asked  the  reformation  of  a  an   equitable    counterclaim,    ask    the 

deed.  reformation   of  the  contract.     Eva  v. 

In  Salts  for  Speoific  Performanoe.  —  In  McMahon,  77   Cal.  467:    Lion  v,  Mc- 

Gillespie  v.  Moon,  2  Johns.  Ch.  (N.  Y.)  Clory,  106  Cal.  623;  Van  Dusen  v.  Par- 

585,  Chancellor  Kent  said:    "  On  bills  ley,  40  Iowa  70,  in  which  case  it  was 

for  a  specific  performance  of  an  agree-  declared  that  it  is  not  incumbent  upon 

ment  in  writing,  the  defendant  has  fre-  the  defendant  to  institute  in  the  first 

quently   been    admitted    to  show,    by  place  an  action  for  the  refoimation  of 

parol  proof,  a  mistake  in  such  agree-  the  instrument;    Casgrain  v,  Milwau- 

menl,  and   by  that  means   to  destroy  kee  County,  8r  Wis.  113. 

the  equity  of  the  bill.     The  relief  on  In  Ejectment.  —  The  defendant  in  an 

such  bills  is  said  to  rest  in  discretion  action  of  ejectment  may  ask  that  the 

and  if  the  defendant  can  show  surprise  deed  under  which  the  plaintiff  claims 

or  mistake,  it  makes  the  special   per-  be    reformed.     Eureka   v.   Gates,    120 

formance   of  such   an  agreement  un-  Cal.  54.     See  also  Meeker  v.   Dalton, 

just."  75  Cal.  154,  and  Hoppough  r.  Siruble, 

Insnf&oienoy  of  Original  Bill.  —  Apply-  60  N.  Y.  430. 

ing  the  familiar  rule  of  equity  plead-  Defendant   May  Ask   Bescission.  —  In 

ing,  when   the  original  bill   is  without  support  of  the  general  proposition  that 

equity  there  is   nothing  on  which  to  the  defendant    may   as   an  equitable 
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has  been  held  that  where  the  defendant  in  an  action  at  law  upon 
a  contract  seeks  relief  against  a  mistake  he  must  interpose  an 

defense  ask  the  rescission  of  a  contract,  sentations  concerning  the  same  made 
see  Friday  v,  Parkhurst,  13  Wash.  439;  by  the  plaintiff,  and  prayed  that  the 
Daly  V.  Brennan,  87  Wis.  36,  and  Scott  sale  be  rescinded,  and  that  the  mort- 
V.  Menasha,  84  Wis.  73.  gage,  as  well  as  a  certain  cash  pay- 
Bight  to  Make  Hew  Parties.  —  Where  ment.  be  delivered  up  and  restored  to 
the  defendant  in  ejectment  files  across-  said  defendant.  The  court,  however, 
complaint  asking  for  the  reformation  found  the  facts  for  the  plaintiff,  and 
of  a  deed  from  the  defendant  under  rendered  a  judgment  accordingly, 
which  the  plaintiff  claims  title,  the  de-  Bill  for  Beformatioii  —  Gross-bill  Ask- 
fcndant  may  ask  that  such  new  parties  ing  Beformation  of  iUiother  Deed. — 
may  be  made  defendants  as  are  neces-  Where  a  bill  is  filed  to  correct  a  mis- 
sary  for  the  determination  of  the  issues  take  in  a  deed,  and  the  defendant  an- 
raised  by  the  cross-complaint.  Eureka  swers  and  admits  the  mistake  and  files 
V.  Gates,  120  Cal.  54,  in  which  case  the  a  cross-bill  asking  the  court  to  make 
court  rz/^^  Winter  tf.  McMillan,  87  Cal.  the  plaintiff's  relief  conditional  upon 
256,  22  Am.  St.  Rep.  243.  the  correction  of  another  alleged  error 
Attachment  of  Mortgaged  Property —  in  the  original  deed  to  the  plaintiff, 
Interplea  Asking  Beformation. —  In  JCan-  such  cross-bill  is  without  equity  and  is 
sas  it  has  been  held,  under  Comp.  demurrable.  Slater  v.  Cobb,  153  Mass. 
Laws  1879,  c.  80,  §45^,  providing  that  22.  In  this  case  the  deed  was  given 
any  person  claiming  property,  money,  to  settle  the  boundaries  between  the 
etc.,  attached  may  interplead  in  the  plaintiff  and  the  defendant,  and  was 
cause,  that  where  an  action  is  brought  intended  to  correct  an  earlier  mistake 
on  a  note,  and  real  estate  of  the  defend-  in  the  original  conveyance  to  the  plain- 
ant  is  attached,  one  to  whom  the  de-  tiff  by  the  defendant's  predecessor  in 
fendant  has  given  a  mortgage  may  file  title.  The  defendant's  cross  bill  asked 
an  interplea  and  ask  that  a  mistake  in  the  correction  of  another  alleged  error 
the  mortgage  be  corrected  so  as  to  make  in  the  original  deed  to  the  plaintiff,  con- 
the  mortgage  include  the  land  attached,  sisling  in  the  omission  of  a  restriction 
Bodwell  V.  Heaton,  40  Kan.  36.  against  building  on  the  boundary  line. 
Essential  Averments  of  Bill  in  Eqnity  Action  on  Coupons  —  Besdssion  of  Con- 
Becessary. —  In  Lestrade  v,  Barih,  19  pons  and  Bonds.  —  In  an  action  on  cou- 
Cal.  660,  in  which  case  the  defendant  pons  which  have  been  detached  from 
in  an  action  of  ejectment  interposed  an  municipal  bonds,  the  defendant  may 
equitable  defense  and  asked  that  a  answer  by  way  of  counterclaim  and 
misdescription  in  certain  conveyances  allege  that  the  coupons  and  the  bonds 
might  be  reformed,  the  court  said:  from  which  they  had  been  detached 
"  As  we  have  had  frequent  occasion  to  are  void,  that  the  plaintiff  is  the  owner 
observe,  the  defendant  in  such  cases  of  the  bonds  from  which  the  coupons 
becomes  an  actor  with  respect  to  the  were  detached,  and  that  both  the 
matter  presented  by  him,  and  his  an-  bonds  and  coupons  are  void,  and  ask 
swer  must  contain  all  the  essential  that  the  same  be  canceled.  Scott  v. 
averments  of  a  bill  in  equity.  The  de-  Menasha,  84  Wis.  73,  in  which  case 
fense  to  an  action  of  ejectment  must  the  decision  was  based  on  Rev.  Stat, 
meet  the  present  claim  of  the  plaintiff  Wis.,  §  2656,  subd.  i,  providing  that 
to  the  possession;  and  in  order  that  an  the  defendant  may  set  up  a  cause  of 
equitable  defense  may  avail,  the  equity  action  arising  out  of  the  contract  set 
presented  must  be  of  such  a  character  forth  in  the  complaint  as  the  founda- 
that  it  may  be  ripened,  by  the  decree  of  tion  of  the  plaintiff's  claim,  which,  if 
the  court,  into  a  legal  right  to  the  prem-  established,  will  defeat  or  in  some  way 
ises,  or  such  as  will  estop  the  plaintiff  qualify  the  judgment  to  which  the 
from  the  prosecution  of  the  action."  plaintiff  is  otherwise  entitled.  The 
Action  to  Foreclose  Mortgage  —  Besois-  court  said :  "  The  bond  and  coupons  are 
sion  for  Fraud.  —  In  Lion  v.  McClory,  simultaneously  executed,  the  coupon 
106  Cal.  623,  which  was  an  action  to  being  simply  an  incident  to  the  bond, 
foreclose  a  mortgage,  the  defendant  in  and  are  based  upon  the  same  considera- 
a  cross-complaint  set  up  that  he  had  tion,  and  are  the  result  of  the  same 
been  induced  to  purchase  the  premises  negotiations.  It  seems  to  us  that  this 
by  certain  false  and  fraudulent  repre-  cause  of  action  fulfils  both  clauses  of 
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equitable  counterclaim ;  ^  and  that  the  counterclaim,  in  order  to 
entitle  the  defendant  to  equitable  relief  on  the  ground  of  fraud, 
must  ask  a  rescission  of  the  contract  iti  toto,  and  must  not  be 
simply  a  counterclaim  at  law  for  damages.* 

Z.  Demubbeb  to  Bill  ob  Complaint.  —  In  a  suit  for  the  rescis- 
sion, cancellation,  or  reformation  of  a  contract,  the  demurrer  per- 
forms the  same  office  as  in  other  suits.  In  the  notes  will  be 
found  cases  in  which  the  court  applied  general  rules  as  to  the 
necessity  and  effect  of  a  demurrer.' 

the   section    under   consideration.     It  eration,  or  that  a   new  one  might  be 

arises  out  of  the  contract  which  is  the  given   her  under  the  direction  of  the 

foundation  of  the  plaintiff's  claim,  and  court. 

it  is  connected  with  the  subject  of  the  8.  Bffeet  of  Failure  to  Damtir.  —  In  a 

action.'*  suit  for  reformation,  if  no  demurrer  is 

In  an  Action  to  Beoovor  the  Price  of  interposed  to  the  complaint  and    no 

Ooodf  Soldi  the   defendant   may  plead  question  as  to  its  sufficiency  is  raised 

thereto,  as  a  defense  or  counterclaim,  in   the   trial  court  objections    thereto 

that  he  purchased  the  goods  on   the  will  not  receive  favorable  consideration 

faith    of    fraudulent    representations  on    appeal.     Haynes  f.   Whitsett,    i8 

made  by  the  vendor  as  to  quality,  con-  Oregon  454. 

dition,   etc.     Van  Trott  v.   Wiesc,  36  Otjections  to  Snperflnoiu  Allegations. — 

Wis.  439,  in  which  case  the  coiiix.  citid  Objections  that  some  of  the  facts  al- 

Craemer  v.  Wood,  102  Mass.  441,  and  leged    are    superfluous    or    afford    no 

Barber  v,  Kilbourn,  16  Wis.  485.  cause  for  relief  cannot  be  taken   by 

1.  Casgrain   v.    Milwaukee  County,  general   demurrer.     Reese    v.    Reese, 
81   Wis.  113,  in   which  case  the  court  89  Ga.  645. 

said:    "  It  cannot  be  by  mere  defense  AUegationi  of  Irrelevant  Matter  will 

in  an  action  at  law."  not   render  the  bill  or  complaint  de- 

2.  Daly  v.  Brennan,  87  Wis.  36.  murrable.     Newman  v.  Smith,  77  Cal. 
Prayer  for  Money  Judgment  —  Allega-  22,  which   was  a  suit  to  set  aside  a 

tions  as  to  Besoission  of  Contract.  —  In  written    contract    on    the    ground    of 

Herman   v.    Gray,    7^    Wis.    182,    the  fraud. 

court,  in  holding  that  the  averments  Bapngnanoy  in  Bill.  —  In  New  Eng- 
of  the  answer  were  '*  not  sufficiently  land  Mong.  Security  Co.  v.  Powell,  97 
pleaded  as  a  recoupment  of  damages  or  Ala.  483.  the  court,  in  overruling  a  de- 
counterclaim/'  said:  '*  The  demand  in  murrer  to  a  bill  which  sought  the  can- 
such  answer  for  judgment  against  cellation  of  a  mortgage,  said:  **  The 
plaintiff  for  the  sums  paid  by  defend-  repugnancy  complained  of  is  that  the 
ant  on  account  of  his  purchase  of  the  bill  avers  that  the  transactions  are  void 
property  is  entirely  unsupported  by  under  the  laws  of  New  York  and  at  the 
any  of  the  averments  in  the  pleading,  same  time  offers  to  submit  to  the  juris- 
To  entitle  him  to  such  relief,  the  de-  diction  of  the  court  and  avers  facts 
fendant  must  aver  facts  showing  a  that  show  the  mortgage  is  legal,  and 
rescission  of  the  contract  of  purchase,  or  offers  to  pay  whatever  sum  the  court 
which  entitle  him  to  have  such  resets-  decrees  to  be  due.  The  demurrer  is  to 
sion  adjudged,  and  there  must  be  a  the  whole  bill.  We  may  concede  the 
demand  of  judgment  therefor.  Until  correctness  of  the  proposition  it  main- 
the  contract  is  rescinded  in  some  man-  tains,  and  eliminate  from  the  bill  the 
ner  defendant  cannot  maintain  an  ac-  eleventh  paragraph  which  sets  up  the 
tion  to  recover  such  payments.  No  facts  designed  to  show  that  the  note 
such  facts  are  averred."  and  mortgage  are  Alabama  transac- 
Snit  to  Set  Aside  Fraudulent  Conveyance  tions  and    void   for  violations  of  our 

—  Gross-bill  by  Grantee  for  Beformation.  constitution.     To  sustain   the   demur- 

—  In  Ellinger  v.  Crowl,  17  Md.  361,  rer  as  it  is  assigned,  however,  would 
which  was  a  suit  by  creditors  to  set  aside  put  the  entire  bill  out  of  court,  which 
as  fraudulent  a  deed  from  a  debtor  to  in  view  of  what  we  have  said  would  be 
his  wife,  the  wife  answered  and  filed  a  improper.  The  real  repugnancy  is  not 
bill  praying  that  the  deed  might  be  so  presented  so  we  can  act  upon  it." 
reformed  as  to  recite  the  true  consid-  Admissions  by  Demnrm.  —  A  demur* 
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XL  The  Ahswbe  ob  Plea—  1.  In  General.  —  In  a  suit  for  the 
rescission,  cancellation,  or  reformation  of  a  contract  the  same 
general  rules  as  to  the  necessity  for,  the  requisite  allegations  and 
denials  of,  and  the  effect  of,  an  answer  or  plea,  are  applied  as  in 
other  suits  in  equity,  as  is  shown  by  the  cases  cited  in  the  notes.* 

2.  Requisites  of  Answer  or  Flea  —  DeniaUi  Must  Be  EesponBive.  —  The 
answer  should  not  be  vague  and  evasive,*  and  the  denials  of  the 
answer  should  be  direct,  full,  and  specific,  and  should  contain 
complete  responses  to  the  interrogatories  of  the  bill.' 

rer  to  a  bill  to  rescind  a  contract  for  cross-bill  and  annexes  a  copy  of  the 
fraud  is  governed  b^  the  ordinary  rule  same  deed  thereto,  the  court  should, 
and  is  taken  to  admit  all  material  facts  on  the  hearing  of  the  cause,  compel 
well  pleaded,  but  not  to  admit  conclu-  the  defendant  to  produce  the  deed  to 
sions  of  law  or  inferences  of  facts,  and,  be  read  in  evidence.  Warner  v. 
as  in  other  cases,  the  bill  will  be  con-  Graves,  25  Ga.  369,  in  which  case  the 
strued  most  strongly  against  the  plead-  court  said:  **  The  mode  of  proceeding 
er.  Birmingham  Warehouse,  etc.,  Co.  is  diiTereni  in  this  stale  from  the  prac- 
V,  Elyton  Land  Co.,  93  Ala.  549;  Dick-  tice  in  England.  Here,  a  special  jury 
erson  z/.  Winslow,  97  Ala.  491;  Gassert  discharges  most  of  the  duties  of  the 
V,  Black,  II  Mont.  185.  master  as  well  as  those  of  the  chancel- 
Demurrer  in  Salt  for  Beformation. —  lor.  A  party  there  may  compel  the 
On  demurrer  to  a  complaint  or  cross-  production  of  books  and  papers,  etc., 
complaint  asking  the  reformation  of  a  before  the  master  for  examination,  but 
contract,  the  court  does  not  inquire  there  is  somewhat  more  ceremony 
whether  the  matter  set  up  therein  there  than  here  in  obtaining  an  order 
would  be  sufficient  as  a  legal  defense  for  that  purpose.  Bennett's  Ch.  Pr. 
in  an  action  on  the  instrument,  but  78.  But  a  motion  like  that  made  in 
will  consider  merely  whether  sufficient  this  case  would  be  granted  without 
is  alleged  to  appeal  to  a  court  of  notice.  Bettison  v.  Farringdon,  3  P. 
equity.  Gassert  v.  Black,  11  Mont.  Wms.  363.  The  defendants,  if  taken  by 
185.  surprise,  might  have  asked  for  time, 

1.  Self-Crimination.  —  In  an  action  to  and  upon  a  proper  showing  that  the 
vacate  a  forged  instrument  the  defend-  papers  could  not  then  be  produced,  lime 
ant  will  not  be  compelled  to  make  an  would  doubtless  have  been  given;  and, 
answer  which  will  criminate  himself,  in  that  event,  the  case  must  have  lain 
Singery  v.  Atty.-Gen.,  2  Har.  &  J.  over.**  See  also  article  Discovery, 
(Md.)487.  Production,  and  Inspection,  vol.  6, 

Use  of  Answer  of  One  Defendant  Against  p.  728. 
Another.  —  As  in  other  suits  an  answer        8.  Allen  v.  Elder,  76  Ga.  674;  Triplett 

of  one   defendant   cannot  be  used  as  v.  Gill,  7  J.  J.  Marsh.  (Ky.W32;  Crane 

evidence  against    another.     Robinson  i/.  Praiher,  4  J.  J.  Marsh.  (Ky.)  75. 
z>.  Sampson,  23  Me.  388.     See  also  in        Insni&cient     Denials.  —  In    Allen    v. 

general   article    Answers    in    Equity  Elder,  76  Ga.  674,  the  plaintiff  alleged 

Pleading,  vol.  i,  p.  863.  that  it  was  intended  to  execute  a  good 

2.  Freed  v.  Brown,  41  Ark.  495,  in  and  sufficient  mortgage,  but  that  it  was 
which  case  the  reformation  of  a  deed  defectively  executed,  in  that  it  had  no 
was  sought;  Bryan  v.  Masierson,  4  J.  scroll  attached  to  the  signature  of  the 
J.  Marsh.  (Ky.)  225,  in  which  case  it  mortgagors,  and  that  they  failed  to 
wns  declared  that  where  relief  is  sought  make  a  good  mortgage  in  consequence 
against  a  mistake  and  the  answer  is  of  a  mutual  mistake  of  the  law  upon 
evasive,  it  ma)r  be  construed  as  a  vir-  the  subject.  The  defendant  denied 
tual  admission  of  the  allegations  of  the  that  its  insufficiency  was  the  result  of 
bill.  a  mutual  mistake  of  the  law,  and  an- 

Compelling  Frodnction    of   Deed. —  In  swered  that  it  was  the  result  of  mutual 

Georgia  it  has  been  held  that  where  the  ignorance  of  the  law.     There  was  no 

plaintiff  in  an  action  to  cancel  a  deed  denial  of  the  intention  charged  in  the 

annexes  to  his  bill  a  copy  of  the  deed  bill  to  make  a  good  and  sufficient  mort- 

and  calls  on  the  defendant  to  answer  as  gage.    The  court  said:    **  This  disin- 

to  the  copy,  and  the  defendant  files  a  genuous  and  insufficient  answer,  with 
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DanUl  of  FaoU  Alleged  Coi^unotively.  —  Where  the  plaintifT  in  stating 
his  grounds  for  relief  alleges  facts  conjunctively,  an  answer  deny- 
ing such  facts  as  conjunctively  stated  by  the  plaintiil  is  bad.* 

An  Aniwer  Is  Sufficient  if  it  fully  denies  in  direct  and  positive  terms 
any  of  the  equily-giving  allegations  of  the  bill.* 

Defense  that  Conveyanoe  Was  in  Fraud  of  Creditors.  —  Where  the  bill  does 
not  disclose  that  the  deed  sought  to  be  rescinded  was  given  to 
defraud  creditors  the  court  will  not  inquire  into  the  intent  of  the 
complainant  where  fraudulent  intent  is  not  set  up  by  the  defend- 
ant.* 

Sufficiency  of  Plea.  —  The  court,  in  a  suit  to  correct  a  misdescrip- 
tion in  a  deed,  applies  the  general  rule  that  in  considering  the 
sufficiency  of  the  plea,  every  fact  stated  in  the  bill,  and  not 
denied  by  the  averments  in  the  plea  and  by  the  answer  in  sup- 
port of  the  plea,  must  be  taken  as  true.* 

3.  Defense  of  Innocent  Purchaser.  —  In  a  suit  for  the  reformation 
of  a  deed  a  purchaser  who  derives  his  title  from  the  original 
grantee  in  such  deed,  if  he  wishes  to  make  the  defense  that  he  is 
an  innocent  purchaser  without  notice,  must  in  his  plea  or  answer 

\9hat  appeared  on  the  face  of  the  in-  rule  established   by  the  code,    which 

strument,  admitted  enough,  under  the  provides. that  the  answer  shall  contain 

rules  of  equity,  to   have   entitled  the  a  specific  denial  of  each  allegation  of 

complainant  to  the  decree  she  prayed."  the  complaint  controverted,  or  a  denial 

Denial  of  Value.  —  Where  the  plaintifT  thereof   according  to  the  defendant's 

alleges  that  land  was,  on  a  certain  day,  information  and  belief." 

worth    a    stated    amount,   an    answer  2.  Abel  v.  Cave,  3  6.  Mon.  (Ky.)  159, 

denying  that  the  land  was  worth  such  holding  that  where  the  plaintiff  alleges 

stated  amount  is  not  a  denial  of  the  an  offer  to  rescind,  the  defendant  in  his 

allegation  in  the  complaint,  but  is  an  answer  may  deny  such  allegations  and 

admission    that  the  land   was  on   the  put  the  plaintiff  upon  proof  of  it.     See 

day   mentioned   worth   any   sum    less  also   Reynolds  v.  Excelsior  Coal  Co., 

than  the  amount  stated,  and   raises  no  100  Ala.  296,  to  the  effect  that  an  an- 

issue   in  relation   to  the  value  of  the  swer  denying  positively  the  allegations 

premises.     Scovill  z/.  Barney,  4  Oregon  of  fraud   made  against   the  defendant 

288,    in    which    case    the    court    cited  and  giving  an  account  of  the  execution 

Lefiingwell   v.   Griffing,    31    Cal.    232;  of  the  deed  which,  if  true,  is  consistent 

Lynd  v.  Picket,  7  Minn.  184;  Baker  v.  with  honesty  and  fair  dealing,  is  suffi- 

Bailey,  16  Barb.  (N.  Y.)  54;    Davison  cient. 

r.    Powell,    (Supm.   Ct.   Gen.    T.)    16  iUiswer  Alleging  Defendant's  Ability  to 

How.  Pr.  (M.  Y.)  467;  Salinger  v.  Lusk,  Perform  Contract.  —  In  an  action  to  re- 

(Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.)  scind   a  contract  for  the  sale  of  land 

430;     and    Schaetzel    v,    Germantown  and  to  enjoin  the  trans(er  and  collec- 

Farmers'  Mut.  Ins.  Co.,  22  Wis.  412.  lion  of  certain  promissory  notes  given 

1.  Scovill  V.  Barney,  4  Oregon  288,  under  it,  on  the  ground  that  the  con- 
in  which  a  material  allegation  of  the  tract  and  notes  were  procured  by  false 
C3m plaint  was  that  the  plaintiff  was  and  fraudulent  representationb  as  to 
"  mentally  infirm  and  not  of  sound  the  ownership  of  the  land,  it  is  a  good 
mind,  and  so  Insane  as  to  be  wholly  defense  that  the  plaintiff  is  in  undis- 
incapable  of  attending  to  business."  turbed  possession  of  the  land  and  that 
The  denial  was  that  "  the  plaintiff  was  the  defendants  are  ready,  able,  and 
mentally  infirm,  and  not  of  sound  willing  to  carry  out  the  contract, 
mind,  and  so  insane  as  to  be  wholly  Simmons  v.  Hill,  77  Iowa  378. 
incapable  of  attending  to  business."  3.  Booth  v.  Booth,  3  Litt.  (Ky.)  57. 
The  court  said:  **  This  mode  of  an-  4.  Foster  v.  Winchester,  92  Ala.  497, 
swering  is  in  violation  of  the  common-  in  which  case  the  court  cited  i  Dan. 
law  lules  of  pleading,  and  also  of  the  Ch.  PI.  &  Pr.  (5th  ed.),  §§  694,  695. 
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deny  all  knowledge  of  the  mistake,  not  only  at  the  time  of  his 
purchase  but  also  at  the  time  he  paid  the  purchase  money.* 

4.  Effect  of  Denial  —  a.  Parol  Evidence  of  Mistake  in 
Instrument.  —  In  a  suit  for  the  reformation  of  a  mistake  in  a 
deed  or  written  contract  the  fact  that  the  defendant  in  his  answer 
positively  denies  the  mistake  does  not  prevent  the  introduction 
of  parol  evidence  to  show  the  mistake.* 

b.  Burden  of  Proof.  —  In  a  suit  for  the  rescission,  cancella- 
ticn.  or  reformation  of  a  contract  the  court  will  apply  the  usual 
rule  of  pleading  that  where  the  answer  fully  meets  the  allegations 
of  the  bill  the  answer  will  be  taken  as  true  unless  the  plaintiff 
overcomes  the  answer  by  sufficient  proof;  and  according  to  the 
ancient  rule  of  equity  which  still  prevails  in  some  states,  where 
the  answer  is  under  oath  it  must  be  overcome  by  the  testimony 
of  two  witnesses  or  the  testimony  of  one  witness  with  strong 
corroborating  circumstances.* 

1.  Allen  V,  McGaughey,  31  Ark.  252,  Bill  by  a  Pnroliaser  —  Claim  by  Defend- 
in  which  case,  however,  it  was  held  ants  for  Bents  and  Profits.  —  Where  a 
that  such  defense  cannot  be  interposed  purchaser  asks  the  rescission  of  a  con- 
by  a  purchaser  at  an  execution  sale,  tract,  and  he  has  been  in  the  possession 
See  also  Byers  v.  Fowler,  12  Ark.  286,  of  the  land  described  in  such  contract, 
and  Miller  v.  Fraley,  21  Ark.  22.  and   the  rents  and  profits  exceed  the 

Averments  of  Bona  Fide  Purchaser.  —  amount  paid  by  the  purchaser,  no  de- 

In  Hyland   v.  Hyland,  19  Oregon  51,  cree  will  be  rendered  against  the  pur- 

which  was  a  suit  for  the  reformation  of  chaser    for    the     balance    unless     the 

a  mistake,  the  court  said,  quoting  the  defendant    claims    it    in    his  answer, 

language    of    Baldwin,   J.,    in    Boone  Higby  v.  Whittaker,  8  Ohio  198. 

V.   Chiles,  TO  Pet.  (U.  S.)  211,  that  a  2.  Gillespie   v.  Moon,  2  Johns.  Ch. 

defendant  who  interposes  a  plea,  or  an-  (N.  Y.)  585,  in   which  case  Chancellor 

swers  that  he  is  a  purchaser  in  good  Kent  said:     '*  It    has  been   said   that 

faith  v«ithout  notice,  must  allege  '*  the  there  was  no  instance  of  a  mistake  cor- 

deed  of  purchase,  the  date,  parties,  and  rected  in  favor  of  a  plaintiff  against  the 

contents  briefly,  that  the  vendor  was  answer  of  the  defendant  denying  the 

seized    in     fee,    and     in     possession;  fact  of  mistake.     But  I  do  not  under- 

the  consideration  must  be  stated  with  stand  any  of  i\i^  dicta  on  this  point  to 

a  distinct   averment  that  it  was  bona  mean   that  the  answer,   denying    the 

fide  and  truly  paid,  independently  of  mistake,  shuts  out  the  parol  proof,  and 

the  recital  in  the  deed.     Notice  must  renders   relief    unattainable,    however 

be  denied  previous  to,  and   down   to,  strong  that  proof  may  be.     The  obser- 

the  time  of  paying  the  money,  and  the  vations  of  Lord  Eldon,  in  the  case  of 

delivery  of  the  deed;  and  if  notice  is  Townshend  v,  Stangroom  [6  Ves.  Jr. 

specially    charged,    the    denial    must  328],   certainly   imply   no    more    than 

be  of  all  the  circumstances  referred  to,  that  the  answer  is  entitled  to  weight, 

from   which   notice   can    be    inferred;  in  opposition  to  the  parol  proof;  but  it 

and  the  answer  or  plea  shows  how  the  certainly   can    be    overcome   by  such 

grantor  acquired  title."  proof.     In  that  very  case  the  answer 

Bight  to  Specific  Performance.  —  In  an  denied   the   mistake,    yet   parol    proof 

aciion  to  cancel  a  deed  the  defendant  was  held  admissible." 

may  plead  and  prove  facts  entitling  him.  8.  See  generally  article  Answers  in 

to  specific  performance  of  an  oral  con-  Equity  Pleading,  vol.  i,  p.  863.     See 

tract  to  convey  the  land  described  in  also  for  applications  of  the  general  rule 

the  deed,  and   the  defendant  need  not  to   suits    for    rescission,   cancellation, 

plead  the  facts  as  a  counterclaim  and  or   reformation,    the    following  cases: 

pray  for  affirmative  relief,  but  he  may  Righter  v.  Roller,  31  Ark.  170;  Johnson 

plead    them     simply     as    a    defense,  z^  Walker,  25  Ark.  196,  which  was  a  suit 

though  the  former  course  is  the  better  to  rescind  a  contract  on  the  ground  of 

one.     Fredc  v.  Pfiugradt,  85  Wis.  119.  fraud;  Franklin  v.  Jones,  22  Fla.  526, 
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c.  Dissolution  of  Injunction.  —  As  in  other  suits  in  which 
an  injunction  is  sought,  the  general  rule  is«  that  where  the  answer 
is  full,  and  its  denials  of  the  facts  constituting  the  equity  of  the 
bill  are  positive  and  complete  and  under  oath,  the  injunction 
should  be  dissolved.^ 

ff.  Admiisioiu  in  Answer.  —  As  in  other  suits,  all  allegations  in 
the  bill  of  material  facts  the  truth  or  falsity  of  which  must  be 
known  to  the  defendant  will  be  taken  as  true  on  the  heating  if 
the  defendant  answers  without  denying  them.' 

XIL  Tbial  BT  Jvbt  —  1.  Right  to  Jury  Trial  —  in  o«iwi»L  —  A 
suit  for  the  rescission,  cancellation,  or  reformation  of  a  contract 
being  equitable  in  its  nature  is  one  proper  to  be  tried  by  the 
court  rather  than  a  jury,  but  the  court  may,  in  its  discretion, 
submit  questions  of  fact  to  the  jury.' 

JoindAr  of  BquitablB  ud  Itfgal  Canaet  of  Aetioa.  —  Where,  in  one  com- 
plaint, the  plaintiff  asks  the  reformation  of  a  contract,  and  also 

which  was  a  suit  for  reformation;  Trip-  chancery  under  oath.     Woriey  v.  Tug- 

Utt  V.  Gill,   7  j.  J.  Marsh.  (Ky.)  432;  gle,  4  Bush  (Ky.)  168,  in  which  case 

Cross  V.  Bean,  81  Me.  525,  which  was  reformation  of  a  deed  was  decreed   al- 

a  bill  for  reformation  of  a  deed:  Show-  though  the  answer  was  under  oath  and 

man   v.  Miller,  6  Md.  479;    Wood  v.  the  draftsman  who  drew  the  deed  was 

Patterson,   4  Md.   Ch.   335;     Hall    v,  the  only  witness. 

Clagett,  2  Md.  Ch.  151.  1.  Hartley  v.  Matthews,  96  Ala.  824; 

Donial  of    Mistake    in  Instrnmoiit. —  New  England  Mortg.  Security  Co.  v. 

Where  reformation  of  an  instrument  is  Powell.  97   Ala.  483,  in    which   iat(er 

sought  on  the  ground  of  mistake,  and  case  the  court  cittJ  Weems  v.  Weems, 

the  misiake  is  denied  in  the  answer,  73  Ala.  462;  Collier  t/.  Falk,  61  Ala.  105; 

the     mistake    should    be    established  and  Jones  v.  Ewing,  56  Ala.  360. 

clearly  ani  satisfactorily  by  the  strong-  And  see  for  a  more  complete  state- 

est  possible  proof.     Triplett  v.  Gill,  7  ment  of  the  rule  and  of  the  exceptions 

J.  J.  Marsh.  (Ky.)  432;  Hall  v.  Clagett,  thereto,  article   Injunctions,  vol.   xo. 

a  Md.  Ch.  151;    Waikins  v.  Stockett,  6  p.  869. 

Har.  &  ].  (Md.)435.  2.  Clough    v.   Adams,  71    Iowa   17; 

Oenial  of  Fraud.  —  The  court  in  an  Booth  v.  Booth,  3  Liit.  (Ky.)  57.    And 

action   to   rescind   a  contract    on    the  see    generally    articles    Answers    in 

ground  of  fraud  will  apply  the  general  Equity   Pleading,  vol.  i,  p.  863,  and 

rule  that  when  a  general  replication  is  Answers  in  Code  Pleading,    vol.    i, 

put  in  to  aa  answer  in  chancery,  all  p.  777. 

of  the  allegations  of  the  answer  that  8.  Maclellan  r.  Seim,  57  Kan.  471, 

are  responsiire  10  ihe  bill  are  taken  as  which  was  an  action  to  cancel  a  forged 

true,  unlesi  disproved   or  overturned  deed.     The  court  said:    **  The  cause 

by  two  witnesses,  or  by  one  with  preg-  was  equitable  in  character,  and  might 

nant  circumstances.     Hill  i/.  Bash,  19  have   been   tried   by  the  court  alone. 

Ark.  522,  in  which  case  the  co\xri  ciud  notwithstanding  a  demand  for  a  jury 

Spence  i:  Dodd,  19  Ark.  166;    Shields  by  either  party;  as  neither  could  de- 

V,  Trammel],  19  Ark.  62;  and  Wheat  v.  mand   it  as  a  matter  of  right.     It  is 

Moss,  16  Ark.  243.     See  also  Righter  usually  the  better  practice  for  the  court 

V,  Roller,  31  Ark.  170.  to  try  such  issues  alone;  but  the  court 

Bolt  M  U  Two  WitnsitM  —  Abolition  may  in  its  discretion  order  any  issue 

\ff  Code.  —  Civ.  Code  Ky.,  §  142,  pro-  or    issues    of    fact   to   be   tried   by  a 

viding    that    the    verification    of    the  jury,  and  error  will  not  lie  unless  for 

pleadings  "  shall   not   make  other  or  an  abuse  of  such  discretion."     Citing 

greater  proof  necessary  on  the  side  of  Drinkwaier  v.   Sauble,   46    Kan.    170; 

the  adverse  party,"  changed  the  rule  Yeamans  v,  James,  27  Kan.  195;  Hunt 

requiring  two  witnesses  01  one  witness  v.  Spencer,  20  Kan.  126;  and  Hixon  v. 

with    strong     corroborating     circum-  George,  18  Kan.  253.     See  also  Hill  v. 

s^f^ces    to   overcome    an    answer    in  Miller,  50  Kan.  659. 
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damages  for  th«  breach  of  the  contract,  it  would  seem  that  the 
equitable  cause  of  action  should  be  tried  by  the  court,  and  the 
legal  cause  of  action  by  the  court  and  jury.* 

VerAiet  of  Jury  AdTlMty  Mersly.  —  An  action  to  rescind  a  contract 
being  equitable  in  its  nature,  the  verdict  of  the  jury  is  simply 
advisory,  and  the  court  may,  in  its  discretion,  modify  the  fina- 
ings,  or  set  the  same  entirely  aside,  and  substitute  its  own  con- 
clusions upon  the  facts  as  well  as  the  law.^ 

2.  InBtrnctioBi  —  Ib  OmmkI.  —  A  suit  for  the  rescission,  cancella- 
tion, or  reformation  of  a  contract  being  equitable  in  its  nature, 
the  giving  or  refusing  to  give  instructions  is  within  the  discre- 
tion of  the  court,  and  its  action  in  this  regard  is  not  subject  to 
review  on  appeal.*    The  instructions  must  be  pertinent  to  the 

1,  Cameron  v.  White,  74  Wis.  425,  tion;  but  to  a  great  fliajoritjr  of  cases 
wbUh  case,  bovever,  was  decided  tbe  judge  can  as  well  pass  upon  the 
under  Rev.  Slat.  Wis..  §  2843.  In  thi»  facts  as  a  jury,  and  may  do  so  with  a 
case  the  court  said:  "  Jn  the  regular  great  deal  less  delay  and  expense.*' 
order  of  proceeding  in  an  action  of  this  Citing  Arguello  v,  Edingar,  10  Cal. 
kind  the  equitable  issue  for  the  refor-  160;  Estrada  r.  Murphy,  19  Cal.  248; 
mation  of  the  contract  should  be  first  and  Weber  v,  Marshall,  19  Cal.  447. 
tried  by  the  court,  and  afterwards  the  Whtrf  Dtfcndaniin  Action  on  Jusur* 
legal  issues  as  to  the  breach  and  dam-  ancf  Policy  Asks  Reformation,  -^  In  Col- 
ages.  ♦  *  ♦  The  fact  that  the  ville  v.  Chubb.  (Supm.  Ct.  Gen.  T.) 
court  submitted  all  the  issues  to  a  jdrr  20  Civ.  Pro.  <N.  Y.)  352,  which  was 
in  the  first  instance,  and  took  theii  an  action  on  an  insurance  policy,  the 
verdict  upon  such  issues,  was  not  defendant  answered  by  way  of  coun- 
error.  as  the  pourt«  after  taking  the  terclaim,  alleging  a  mistake  in  the 
verdict  of  the  jury  upon  the  issu«  terms  of  ihe  policy,  and  praying  that 
upon  the  reformation  of  the  contract,  the  policy  might  be  reformed  so  as  to 
made  and  filed  findings  of  fact  and  make  the  same  express  truly  the  con- 
conclusions  of  law  which  sustain  the  tract.  The  court  said:  "  It  is  un- 
judgment  reforming  the  contract."  doubtedly  true  that  the  plaintiff  cannot 
Citing  Hammel  v.  Queen  Ins,  Co.,  50  be  deprived  of  the  right  to  a  trial  by 
Wis.  240;  Gunn  v,  Madigao,  28  Wis.  jury  upon  the  cause  of  action  set  out 
icB;  and  Harrison  v,  Juneau  Bank,  17  in  this  complaint,  tut  it  is  equally  true 
Wis.  340.  that  it  would  be  idle  to  try  his  cause  of 

Order  of  Trying  Issues^-  Whsre  De-  action  until  the  equitable  cause  of  ac- 

fendant  in  Ejectment  Asks  Reformation,  tion  set  up  in  the  answer  has  been  dis- 

-^In  Lestrade  v,  Barth,  19  Cal.  660,  posed    of."     Ct/iff^  Born   v,   Schrenk- 

which  was  an  action  of  ejectment,  the  eisen,  no  N,  Y,  55. 

defendant  interposed  an  equitable  de-  2.  Kellogg  v,  Kellogg,  21  Colo.  181. 

fense  and  asked  the  reformation  of  cer-  In  Indiana  an  action  for  the  cancella- 

tain  deeds.     It  was  held  that  the  equt-  tion  of  a  deed  is  of  equitable  cognU 

table  defense  "  should  be  first  passed  zance  and  not  triable  by  a  jury,  but  the 

ppon  by  the  court,  as  according  to  the  court  may  In  its  discretion  call  a  jury 

determinationof  the  claim  of  the  defend-  to  hear  issues  of  fact  and  return  find* 

ant  to  the  relief  he  seeks  will  the-neces-  ings  thereon  for  the  information  of  the 

sity  of  proceeding  with  the  action  at  court.    Thrash  v,  Starbuck.   14s  Ind. 

law  depend;"  the  court  saying:  '*The  673. 

parties  are  eniicled  to  a  trial  by  jury  I.  Kellogg  v.  Kellogg,  21  Colo.  181, 

upon  the  legal  issues;  but  the  court,  in  which  case  the  court  rf/^^  Porter  v. 

sitting  to  administer  equitable  relief  Grady,  2\  Colo.  74.     See  also  Hill  v, 

either  by  way  of  defense  to  an  action  Miller,  50  Kan.  659,  which  was  a  suit 

of  ejectment  or  affirmatively,  sits  as  a  to    cancel  a   deed.      And   see  article 

chancellor,  and.  in  the  exercise  of  equi-  Instructions, 

table  powers,  may  or  may  not  order  an  Bnbmitting  Question  as  to  Title.  —  In 

issue  or  issues  to  a  jury  in  its  discre-  an  action  to  cancel  a  deed,  if  the  plead* 
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issues  made  by  the  pleadings,^  and  they  must  be  authorized  by 
the  evidence.* 

Initruotion  as  to  Mental  Ineapadty.  —  Where  the  object  of  the  suit  is 
to  set  aside  a  deed  on  the  ground  of  the  grantor's  insanity,  the 
court  may  give  the  jury  an  instruction  informing  them  what 

degree  of  mental  incapacity  is  requisite  to  authorize  the  vaca- 
tion of  the  deed.' 

UndM  Influenoe.  —  Where  it  is  sought  to  set  aside  a  deed  pro- 
cured by  undue  influence  the  court  should  instruct  the  jury  as  to 

ings  make  the  title  to  the  land  de-  was  proved  by  a  preponderance  of  the 
scribed  in  the  deed  the  gist  of  the  evidence  that  ihe  grantor  at  the  liroe 
action,  depending  upon  a  question  of  he  executed  the  deed  did  not  possess 
fact,  the  court  should  submit  such  that  degree  of  menial  capacitv  which 
questions  of  fact  to  the  jury.  Silber-  would  enable  him  to  understand  and 
berg  V.  Pearson,  75  Tex.  287.  act  with  discretion  in  the  ordinary 
As  to  Flaintifl's  Financial  Condition.  —  affairs  of  life,  then  the  deed  should  be 
Where  the  allegations  of  fraud  and  set  aside.'*  It  was  held  thai  this  in- 
undue  influence  on  the  part  of  the  de-  struction  substantially  stated  '*  a  cor> 
fendant  are  based  in  part  upon  the  cir-  rect  exposition  of  the  law  relative  to  the 
cumsiancejhat  the  plaintiff  at  the  time  degree  of  insanity  sufficient  to  set  aside 
of  making  the  instrument  sought  to  the  deed  in  controversy."  Citing  Dar- 
be  canceled  was  financially  embar-  nell  v.  Rowland,  30  Ind.  342,  and  Som- 
rassed,  an  instruction  that  the  jury  ers  v.  Pumphrey,  24  Ind.  23T. 
may  consider  evidence  as  to  the  em-  Partial  Imbecility.  —  In  Bowden  v. 
barrassed  financial  condition  of  the  Achor,  95  Ga.  243,  the  court  said: 
plaintiff  for  the  sole  purpose  of  "  illus-  "  The  court  instructed  the  jury  that  if 
trating  and  throwing  light  upon  the  the  plaintiff  was  partially  imbecile  in 
plaintiff's  mental  condition  "  at  the  mind,  and  if  *  this  partial  imbecility 
time  of  the  making  of  the  alleged  consisted  in  her  mental  inability  to 
fraudulent  contract,  is  correct.  Tucker  understand  the  value  of  her  property; 
V,  Roach,  139  Ind.  275.  to  be  in  such  a  state  of  mind  as  that 

1.  Fitschen  v,  Thomas,  q  Mont.  52,  she  would  do  what  any  friend  would 
in  which  case  reformation  was  sought  request  her  to  do  in  respect  to  the  dis- 
by  the  defendants  in  their  answer  to  position  of  her  property;  that  she  did 
an  action  for  specific  performance,  and  not  understand  her  rights;  that  she 
the  court  said:  "  Under  the  issues,  the  was  mentally  unable  to  protect  herself 
defendants  could  not  show  that  there  in  her  negotiations  with  others  in  re- 
was  no  agreement  entered  into;  for  spect  to  her  property;  that  she  did  not 
they  were  limited  to  proving  that  all  understand  the  value  of  money,  and 
parties  had  understood  and  agreed  that  she  did  not  know  one  coin  from 
upon  a  contract  different  from  that  another,  or  one  bill  of  currency  from 
contained  in  the  written  agreement,  to  another;*'  and  if  they  believed  from  the 
wit,  the  contract  as  set  forth  in  their  evidence  this  was  her  mental  condition, 
answer.  If  this  had  been  a  suit  by  and  were  thereby  convinced  she  did 
the  defendants  to  avoid  the  contract  on  not  have  sufficient  mental  capacity 
the  ground  of  mistake  as  to  the  sub-  to  make  a  contract,  she  would  not  be 
jecc-matter  thereof,  then  the  instruc-  bound  by  certain  deeds  she  had  exe- 
tions  asked  would  have  been  proper."  cuted,  and  they  would  not  stand  in  the 

2.  Poss  V.  Huff,  98  Ga.  377.  way  of  a  recovery  by  her.     We  see  no 
Qnestion  as  to  Plaintiff's  Diligence.  —  error  in   this  charge,   as  against  the 

As  a  general  rule,  where  lime  becomes  defendant." 

an  essential  of  *a  right  to  recover,  in-        Instrnction  as  to  Teotamentary  Gapao- 

volving  the  question  of  diligence,  it  is  ity.  —  Where  the  court  holds  as  a  mat- 

the  duty  of  the  court  to  instruct  the  ter  of  law  that  the  instrument  is  a  deed 

jury    specifically     on     that    question,  and  not  a  will  the  court  is  not  bound  to 

Parmlee  v,  Adolph,  28  Ohio  St.  10.  give   in   charge   to  the  jury  anything 

3.  Baqnisite  Begree  of  Insanity.  —  In  whatever  as  to  the  law  of  testamentary 
Raymond  v,  Wathen,  142  Ind.  367,  the  capacity.  Owen  v.  Smith,  91  Ga. 
court  instrqcted   the  jury  "  that  if  it  564. 
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how  they  should  apply  the  law  to  the  evidence  in  support  of  the 
alleged  undue  influence.* 

Instmctions  as  to  Mistake.  — Where  relief  is  sought  on  the  ground 
of  mistake  the  court  must  correctly  inform  the  jury  as  to  what 
constitutes  such  a  mistake  as  is  the  basis  for  relief  in  equity.* 

3.  Interrogatories  to  Jury.  —  It  is  improper  practice  for  the 
court  to  ask  the  jury  to  find  specially  whether  or  not  the  con- 
tract should  be  rescinded.* 

XIII  Refeeence  to  Masteb  OB  Bepebee.  —  In  a  suit  for  the 
rescission,  cancellation,  or  reformation  of  a  contract  the  court 
may  order  a  reference  to  a  master,  as  in  other  suits  in  equity. 
Thus,  if  the  parties  cannot  agree  upon  the  amounts  to  be  allowed 
for  rents  and  profits,  etc.,  the  court  will  order  a  reference  to  a 
master  to  state  the  accounts  between  the  parties.  Such  refer- 
ences are  governed  by  ordinary  rules.* 

XIV.  Allegations  and  Fboof  —  Vabiance  —  in  General.  —  As 

in  other  suits,  there  must  be  a  substantial  correspondence 
between  the  allegations  of  the  bill  or  complaint  and  the  evi- 
dence.*    Thus  it  has  been  held  that  if  a  case  of  actual. fraud  is 

1.  Raymond  v.  Wathen,  142  Ind.  the  contract  should  be  rescinded  or  not 
367.  is  a  question  for  the  court  to  decide 

2.  Inatrnctions  as  to  Mistake.  —  An  upon  the  facts  found  by  the  jury,  and 
instruction  that  a  mistake  to  be  the  that  it  is  belter  to  allow  the  jury  to  find 
subject  of  correction  must  be  a  mistake  as  to  special  questions  of  fact  without 
in  which  all  the  parties  to  the  contract  knowledge  on  their  part  as  to  the  legal 
participated,  is  too  absolute.  Wyche  v.  bearing  of  their  findings.  And  see 
Greene,  26  Ga.  415,  in  which  case  the  generally  article  Special  Findings. 
court  said:  "  If  one  of  the  parties  to  a  4.  Harding  ?'.  Jewell,  73  Me.  426. 
contract  is  mistaken  in  a  matter,  and  See  also  Ladd  v.  Chaires,  5  Fla.  3q5. 
the  others  know  that  he  is,  and  do  not  See  further  article  Reference,  vol.  17, 
apprise   him   of    it,   yet  the   mistake,  p.  978. 

though  not  one  on  their  part,  is  the  Beport  —  Findings  as  to  Fraud. —  In 
subject  of  correction.  The  case  be-  Lavette  v.  Sage,  29  Conn  577,  in  which 
comes  one  in  which  there  is  a  mistake  case  there  was  a  reference  to  a  coin- 
in  one  of  the  parties  to  the  contract,  mittee,  it  was  held  that  there  was  no 
and  a  fraud  in  the  others.  Such  a  case  force  in  the  objection  that  the  commit- 
is  even  more  readily  the  subject  of  re-  tee  did  not  themselves  expressly  find 
lief  at  his  instance  than  is  a  casein  fraud,  but  only  certain  facts  from  which 
which  there  is  nothing  but  a  mistake,  fraud  might  be  inferred;  the  court 
although  that  be  a  mistake  extending  saying:  "A  court  of  equity  has  no  oc- 
to  all  the  panics. "  casion  to  find  fraud.  In  so  many  words, 
Reasonable  Doabt  as  to  Mistake. —  In  as  an  inference  of  law,  beyond  what  it 
Mullcr  V.  Rhuman,  62  Ga.  332,  in  does  by  announcing  what  the  law  is 
which  case  reformation  of  a  deed  was  upon  the  facts  established  or  admit- 
sought  on  the  ground  that  it  had  been  ted." 

male     by    mistake,    the    court    said:  Beferenee  to  Beferee  to  Take  Acconnt. 

**  The  charge  of  the  court  that  the  jury  — In    Paetz   v.    Stoppleman,    75    Wis. 

must  believe  from  ihe  evidence  beyond  510,  which  was  an  action  to  rescind  a 

a   reasonable  doubt  that  the  alleged  contract  and  dissolve  a  partnership  en- 

•misiake  in  ihe  deed  was  committed,  is  tered   into  pursuant  thereto,    on    the 

to  be   understood  as  applicable  to  the  ground  of  fraud,  the  court  rescinded 

admission  of  parol  evidence  to  show  a  the  contract  and  adjudged  that  an  ac- 

mistake  in  a  written  contract,  and  to  counting  be  had  and  that  a  referee  be 

that  extent  it  was  not  error."  appointed  to  take  testimony  and  state 

3.  Bell  t'.   Hutchings,  86  Ga.  562,  in  an  account. 

which  case  it  was  held  that  whether        5.   Cole  v.  Bean,  i  Ariz.  364,  which 
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alleged  in  the  bill  relief  cannot  be  had  upon  proof  of  constructive 
fraud  only.* 

WlMA  FtMd  Veod  Hot  Bo  Pfo^od  Tkovgit  Allogod.  -^  Where  the  grava- 
men of  the  complaint  is  that  a  deed  was  procured  without  con- 
sideration, and  the  complaint  also  alleges  that  there  was  a 
confidential  relation  existing  between  the  parties,  and  that  the 
defendant  was  guilty  of  fraud,  proof  of  want  of  consideration 
and  of  the  relation  existing  between  the  parties  as  alleged  will 
entitle  the  plaintiff  to  relief,  although  he  fails  to  sustain  his  alle- 

was  a  suit  to  cancel  a  deed  for  fraud  1.  Reynolds  v.   Excelsior  Coal  Co., 

and  mental  incapacity.     See  also  Goree  loo  Ala.  296,  in  which  case  the  court 

V.  CleifiYnts,  94  Ala.  337,  which  was  an  eittd  Adams  v.  Thornton,  78  Ala.  490. 

action  for  cancellation  on  the  ground  Atomotil  of  Vfttud  —  Pitoof  of  BopM- 

of  fraud.     It  was  there  held  that  the  lOntoifeioBO  Made  under  Kiotako.  —  Where 

plaintiff  cannot  recover  on  a  case  in-  it  is  alleged  as  a  ground  for  rescission 

consistent  wiih  the  allegations  of  his  that  the  representations  made  by  the 

bill,  though  admitted  in  the  answer  or  defendaint  were  false  and  fraudulent 

established  by  the  proof.     See  likewise  and  known  to  be  untrue*  and  the  evi- 

Reynolds    v.   Excelsior  Coal  Co.,    100  dence  shows   that  the  representations 

Ala.  296;  Simms  v.  Greer,  83  Ala.  263;  were  false,  but  that  they  were   made 

Winter  Vi   Merrick,   69   Ala.    86,    and  under  mistake,  and  thai  the  defendant 

Munchus  V.  Harris,  69  Ala.  506.  did  not  know  that  they  were  false,  a 

AstothoKooeisityto  AllegothoFiMlM  decree' of  rescission  may  be  rendered 

Oroundo  upon  which  the  plaintiff  seeks  on  the  theory  that  there  was  a  mutual 

the  rescission,  cancellation,  or  refbrma-  Ai6tak«»     Hood  e^.  Smit-h,  70  Iowa  6ai, 

tion  of  a  contract,  see  supra,  VIII.  5.  in     which     case    the    court    followed 

Grounds  for  Equitable  Relief ,  Swe^iey  p.  Collins,  36  Iowa  589.  and 

Beod  DoUvorod  in  Emtow  —  Allegation  Hud  Mohter  ti.  Carder.  73  Iowa  582; 

ctloTgwj,  —  In  Maclellan  t/.  Seim,  57  Seeberger  v.  Hobert,  S6  Iowa  756,  and 

Kan.   471,  it  wa$;   held   that   under  a  Wilcox  v.  Iowa  We^leyan  University, 

general  allegation  of  forgery  the  plain-  32  Iowa  367. 

tiff  might  show  that  he  executed  the  Proof  of  IDutaal KiiUlM.  —  It  has  been 

deed  in  blank,  and  that  while  it  was  held^  however,  that  where  the  bill  seeks 

held  in  escrow  the  defendant,  without  the  rescission  of  a  contract  for  the  sale 

authority,  wrote  his  name  ab  grantee  in  of  land  on  the  ground  of  material  mis- 

the  deed  and  caused  the  same  to  be  representations  by  the  vendor  pending 

recorded.  the  negotiationB,  and  it  is  alleged  that 

Neoestity  to  Prove  Oist  of  Bill*  --  In  such  misrepresentations  Were  made 
Tilden  z:  Streeter,  45  Mich.  533,  the  either  fraudulently  or  through  honest 
court  said:  "  The  complainant  is  con*  mistake  on  his  part,  and  the  evidence 
fined  to  the  ground  of  action  on  which  shows  only  a  mutual  mistake  of  both 
he  has  founded  his  case.  He  is  not  parties,  the  variance  is  fatal.  Porter  r. 
permitted  to  say  now  that  he  misstated  Collins.  90  A4a\  510,  which  case  was 
the  transaction  and  that  he  admits  that  cited  with  approval  in  Reynolds  v.  Ex- 
he  meant  to  convey  the  land  fully  and  celsior  Coal  uo.^  100  Ala.  296. 
absolutely,  but  that  the  vice  he  wishes  OtjMtlone  Waivedt  *—  Where  it  is 
to  complain  of  is  that  the  defendant  in^  alleged  that  the  mistake  because  of 
duced  him  thereto  by  undue  influence,  which  the  deformation  of  a  contract  is 
This  would  be  in  direct  contradiction  sought  was  made  by  the  person  who 
of  the  positive  allegations  of  the  bill  wrote  the  contract,  and  the  evidence 
and  contrary  to  the  scheme  and  equity  shows  that  the  mistake  was  a  mutual 
of  the  case.  The  very  gist  of  the  bill  mistake  of  the  parties,  unless  objection 
is  that  the  transaction  was  in  truth  not  to  the  admission'  of  the  evidence  is 
a  sale  nor  an  absolute  conv-eyance,  but  made  on  the  ground  of  variance  the 
an  arrangement  having  no  other  end  objection  will  be  deemed  to  have  been 
than  the  obiainment  by  complainant  waived  and  cannot  be  taken  for  the 
of  one  hundred  dollars  by  way  of  loan  first  time  on  appeal.  Cordes  ».  Coates, 
and  the  giving  of  security  therefor."  78  Wis.  641. 
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gations  of  fraudulent  representations.* 

iY.  FilTDiHOs  0?  OdUBT  AND  Secsez  —  1.  In  Gen^aL  — In  a 
suit  for  the  rescission,  cancellation,  or  reformaltion  of  a  contract, 
both  the  findings  of  th6  court  *  and  the  decree  must!  be  in  c6nso- 
halrtte  with  the  Case  hiade  by  the  bill,  and  no  relief  must  be 
granted  except  upon  the  grounds  which  are  alleged  by  the  plaih- 
t'iff,*  and  no  decree  should  be  rendered  except  such  ad  is 
prayed.* 

Ai  Bespeett  the  Parties.  —  The  court  should  not  adjudicate  upon 
the  rights  and  liabilities  of  orifc  who  Is  not  made  a  party.* 

BfannisBal  Withbnt  Prejudice.  —  Where  it  appears  that  although  tlie 
plaintiff  is  not  entitled  to  relief  in  equity  he  may  have  a  right 
of  attibn  at  law  for  damages,  the  court  should  not  dismiss  the 
bill  absolutely,  but  should  dismiss  it  Withoirt  pi^ejudic6  to  the 
plaintiff's  remedy  at  law.* 

2.  In  Suits  for  ResciMion  and  Cancellation  —  a.  Findings  —  Oen- 
oral  Beqniflitee  of  Pindin^.  —  In  a  suit  for  the  rescission  or  Cancella- 
tion of  a  contract  the  sufficiency  of  the  findings  of  the  court  is 
tested  by  general  rules.  Thus,  they  must  be  consistent  with 
each  other,^  they  must  be  definite,**  they  must  not  be  incom- 
patible with  the  pleadings,®  and  they  must  comply  with  statutory 

1.  Mazzy  v.  Tompkinson,  2  Wash.  4.  Wooden  v,   Haviland,    i8    Conn. 

6i6.  loi,  which  was  a  sail  for  reformation. 

9.  Burton  zr.  Morrow,  133  Ind.  221,  5.  Freeman*s  Bank  v.  Vose,  23  Me.  98. 

holding  that    a    finding   outside    the  After  the  Death  of  a  Party  if  his  repre- 

issues  is  a  nullity  and  can  give  no  sup-  sentatives  are  not  brought  in  no  decree 

port  to  a  conclusion  of  law  thereon.  ought  to  be  passed  which  shall  affect 

8.  Travelers  Ins.  Co.  v.  Redtield,  the  rights  of  his  representatives.  Ash- 
6  Colo.  App.  T90;  People  v.  Tynon,  2  mead  v.  Colby,  26  Conn.  287,  which 
Colo.  App.  131;  Hines  v.  Horner,  86  was  a  suit  for  the  rescission  of  a  con- 
Iowa  594;  Harding  v.  Des  Moines  Nat.  tract  on  the  ground  of  fraud. 
Bank,  81  Iowa  499;  Cates  v.  Raleigh,  Must  Sispoee  of  Cause  aa  to  AH  Pwrtiei. 
I  T.  B.  Mon   (Ky  )  164.  —  No  final  judgment  should  be  entered 

]>eoree   for   Speoifio  Performanoe  —  In  without  disposing  of  the  case  as  to  all 

flavor  of  Plaintiff.  —  Where   the    bill  the   defendants  served.      Godding  v. 

contains  sufficient  averments  to  entitle  Decker,  3  Colo.  App.    198,   in   which 

the  plaintiff  to  specific    perforniance,  case   a  party   defendant  served   with 

upon   the    establishment   of   the   case  process  did  not  appear, 

which  it  states,  the  court  is  authorized  6.  McCuUoch  v.  Scott,   13  B.   Mon. 

to  grant  relief  of  that  kind,  although  (Ky.)  172,  56  Am.  Dec.  561. 

the  main  purpose  of  the  action  is  to  ob-  Yarianee^Between  AllegatlonB  and  Proof . 

tain  a  decree  canceling  the  contract.  — Where 'the    bill    is    insufficient    to 

Travelers  Ins.  Co.  v,  Redfield,  6  Colo,  authorize  the   relief  which   according 

App.  190.  to  the  evidence  the  plaintiff  is  entitled 

In  Favor  of  Defendant.  —  In  an  action  to,  the  chancellor  will  sign  a  decree  dis- 

to  cancel  a  contract  by  which  the  plain-  missing  the    bill    without    prejudice, 

tifl  has  agreed  to  convey  land,  where  McElderry  v.  Shipley,  2  Md.  25. 

the  defendant  under  the  pleadings  and  7.  Cole  v.  Bean,  i  Ariz.  364,  which 

evidence  is  enti>  led  to  specific  perform-  was  a  suit  to  cancel  a  deed  for  fraud 

ance,  a  decree  for  the  specific  perform-  and  mental  incapacity, 

ance   of   the   contract  upon  his  doing  8.  Duff  v.  Duff,  71  Cal.  513. 

equity  within  a  time  named   may  be  9.  Cole  v.  Bean,  i  Ariz.  ^64,  which 

rendered.     Pryor  v.  Hunter,  31  Neb.  was  a  suit  to  cancel  a  deed  for  friaad 

678.  and  mental  incapacity. 
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provisions,  if  any.* 

Findings  as  to  IVand.  —  Where  the  court  finds  facts  which  show 
that  the  instrument  was  obtained  under  circumstances  which  in 
conscience  and  good  faith  require  it  to  be  set  aside,  it  need  not 
expressly  find  fraud  as  an  inference  of  law,  as  the  decree  itself  is 
a  sufficient  finding  and  application  of  the  law.* 

Failure  to  Find  AU  FaeU  Alloged.  —  Where  it  is  alleged  that  the 
grantor  in  a  deed  was  of  unsound  mind  and  incapable  of  making 
a  deed,  and  that  the  grantee  took  an  unfair  advantage  of  him,  a 
finding  that  the  grantor  was  of  unsound  mind  and  that  he  made 
the  instrument  without  consideration  is  sufficient  to  support  a 
judgment  canceling  the  instrument,  and  it  is  immaterial  that 
the  court  further  finds  that  the  defendant  took  no  unfair 
advantage  of  the  grantor,  and  exercised  no  undue  influence  over 
him.' 

1.  CompUanoe  with  Statute.  —  Where  rescind  a  contract  on  the  f^round  of 
the  rescission  of  a  contract  is  sought,  fraud,  that  the  plaintiff  was  injured  by 
general  findings  and  conclusions  that  the  false  and  fraudulent  representa- 
the  contract  is  a  valid  and  binding  one  tions  of  the  defendant,  it  is  immaterial 
are  not  a  sufficient  compliance  with  that  the  technical  word  **  damage  "  is 
Rev.  Stat.  Wis.,  §  2i63,  requiring  thai  not  used.  Wainscott  v.  Occidental 
the  decision  of  the  Judge  shall  contain  Bldg.,  etc.,  Assoc,  98  Cal.  253. 

*'  the  facts  found  by  him.*'    Spence  v,  Fhiding  at  to  Inadeqoaey  of  Coniidera' 

Geilfuss,  89  Wis.  499.  tion.  —  A  finding  that  the  contract  was 

2.  Lavette  v.  Sage,  29  Conn.  577.  execuied  for  a  grossly  inadequate  coa> 
Finding    that    Bepreoentations    Woro  sideration   is  a  sufficient  finding  that 

False.  —  A    finding    which     does     not  the    plainiifT    was    injured.     Hick    v. 

specifically  state  that  the  representa-  Thomas,  90  Cal.  289. 

tions  were  false,  but  which  finds  facts  8.  Maggini  v,  Pezzoni,  76  Cal.  631. 

which  are  inconsistent  with  and  con-  Immatttdal    Failure    to    Find.  —  The 

tradictory  of  the  representations  made,  failure  of  the  court  to  make  a  finding 

is  sufficient.     Hick  v,  Thomas,  90  Cal.  as  to  one  of  the  averments  of  the  com- 

289.  plaint,  whether  the  omission  is  from 

That  Plaintiff  BeUeved  Defendant's  Bep-  inadvertence  or  from  a  belief  of  the 

resentations.  —  Wiurc  it  is  found  by  the  court    that  the    averment  was  imma- 

court  that  the  doiondant's    misrepre-  terial,  is  not  error  where  a  finding  as  to 

sentations  were  accompanied  by  threats  such  averment  would  have  made  no 

and  duress,  a  finding  thai  the  plaintiff  difference  in   the  result      Lion  v.  Mc- 

believed  the  misrepresentations  is  un-  Clory,  106  Cal.  623. 

necessary,  but  a  ^^ jucral  finding  that  Finding  as  to  Neglect  of  Plaintiff.  —  In 

the  contract  was  procured  by  fraud  im-  Goodrich  v,  Lathrop.  94  Cal.  56,  which 

plies  that  the  plaintiff  believed  the  rep-  was  an  action  to  rescind  a  contract  on 

resentations.     Hick  v.  Thomas,  90  Cal.  the    ground     that    it     was    executed 

289.  through  a  mistake  of  fact,  it  was  held 

General  Finding  of  Fraud  —  Harmless  that  a  finding  by  the  court  that  **  these 

Error.  —  A  general  finding  that  the  in-  mistakes  were  caused  by  the  neglect  of 

strutnent  was  procured  by  the  defend-  a  legal  duly  on  the  part  of  plaintiff  *' 

ant"  by  duress,  menace,  undue  influ-  was  a  finding  of  a  conclusion  of  law, 

ence,  and  fraud,"  is  not  as  specific  as  and  was  insufficient  as  the  basis  for  a 

it  should   be,    but  a  judgment  based  judgment  for  the  defendant, 

thereon  will  not  be  disturbed  where  it  Objections  on  Appeal  Not  Kaised  Below, 

does  not  appear  that  the  defendant  has  —  In  Cordes  v.  Coaies,  78  Wis.  641,  it 

been   injur:d    by   the   failure   to  find  was  said:     "It  is  said  that  there  is  a 

more  specifically.     Hick  v.  Thomas,  go  variance  between  the    complaint  and 

Cal.  289,  the  findings  of  fact,  in  that  it  is  alleged 

Use  of  Teehnioal  Word  "Damage."—  in  the  complaint  that  the  mistake  was 

Where  the  court  finds,  in  an  action  to  that  of  the  person  who  wrote  the  deed, 
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b.  General  Requisites  of  Decree  —  Decree  Kuit  Be  warranted 

by  Fleadingf.  —  In  granting  relief  to  the  plaintiff  no  decree  should 
be  rendered  except  such  as  is  warranted  by  the  allegations  of  the 
bill.^ 

Goneietenoy  of  Deeree  with  Findings.  —  The  decree  of  the  court  must 
be  consistent  with  the  findings  of  fact.* 

c.  Giving  Complete  Relief  to  Plaintiff  and  Defend- 
ant—  (i)  In  General. — A  court  of  equity,  in  decreeing  the 
rescission  or  cancellation  of  a  contract,  applies  the  familiar  rule 
that  when  a  court  of  equity  obtains  jurisdiction,  it  will  proceed 
to  administer  full  equity,  and  adjust  the  rights  of  all  the  parties, 
and  give  complete  relief.' 

while  the  finding  is  that  it  was  the  der  it  improper  to  enter  a  judgment 
mutual  mistake  of  the  parties.  This  canceling  the  instrument.  See  also 
variance  is  now  of  no  importance.  Hines  v,  Horner,  86  Iowa  594. 
The  testimony  supports  the  finding,  Form  of  Decree.  —  See  Galloway  v. 
and  there  was  no  objection  to  its  ad-  Merchants  Bank,  42  Neb.  259,  for  the 
mission  on  the  ground  of  variance,  form  of  a  decree  canceling  and  an- 
Had  such  objection  been  made  at  the  nulling  a  deed  for  fraud, 
trial,  the  court  would  have  ordered  the  3.  Paetz  v.  Stoppleman,  75  Wis.  510, 
complaint  amended  to  correspond  with  in  which  case  the  rescission  of  a  con- 
the  proofs.  The  objection  not  having  tract  was  asked  on  the  ground  of 
been  so  made,  the  variance  must  be  fraud,  and  it  appearing  that  a  partner- 
disregarded."  ship  was  consequent  and  became  nec- 

1.  Cole  V,  Bean,  i  Ariz.  364,  which  essary  upon  the  tenancy  in  common 

was  a  suit  to  cancel  a  deed  for  fraud  and  joint  use  of  the  property  by  the 

and  mental  incapacity;  Coleman  t/.  Mc-  plaintiff  and  the  defendant,  the  court 

Kinney,  3  J.  J.  Marsh.  (Ky.)  246,  in  not   only   rescinded   the  contract    but 

which   case  the   court    declared    that  dissolved  the  partnership  and  ordered 

proof    without    allegation    is    as    in-  a  reference  to  a  referee  to  state  an  ac- 

effectual    as     an     allegation    without  count.     See  also  in  support  of  the  text 

proof;  Ruffnere^.  Ridley,  81  Ky.  165.  in  for  further  applications  of   the   rule, 

which  case  it  was  held  that  the  court,  Lyon  v.  Dees,  loi  Ala.  700;  Don;  Id  v. 

in   rescinding  a  contract    relating. to  Beals,  57  Gal.  399;  Edwards r.  Hanna. 

land,   did   not  err  in   not  canceling  a  5  J.  J.  Marsh.  (Ky.)  18;  Holland  z/.  An- 

contract  between  the  parties  concern-  derson,  38  Mo.  58;    Paetz  v.  Siopple- 

ing    personal   properly,    because    the  man,    75    Wis.    510;    and    Rurhop    v. 

plaintiff's  bill  did    not   ask    for  such  Milwaukee,  18  Wis.  431.  20  Wis.  338. 

relief.  Allowance  for    Improvementi.  —  As  a 

Cancellation  on  Bill  for  Beformation. .—  general  proposition,  when  a  court  of 

Where  a  bill  is  filed  to  have  a  deed  ab-  equity    sets    aside    an    agreement    it 

solute  declared  a  mortgage,  and  the  will  be  on  refunding   what  has   been 

complainant  fails  to  make  out  his  case  bona  fide  paid,  making  allowances  for 

as  made  by  the  bill,  and  the  bill  con-  improvements.     Griffith    v.    Frederick 

tains  no  averments  of  inadequacy  of  County  Bank,  6  Gill  &  ].  (Md.)424. 

consideration  or  other  grounds  author-  Rescission  at  Suit  of  Pttrchaser,  —  In 

izing  a  cancellation  of  the  deed,  a  decree  rescinding  a,  contract   for  the  sale  of 

annulling  the  deed  is  erroneous.     Peag-  land  at  the  suit  of  the  purchaser,  the 

ler  z/.  Stabler,  gi  Ala.  308,  in  which  case  court  should  decree  an  accounting  for 

it  was  held  that  the    bill  should  have  improvements,  if  any.     /'^r  Robertson, 

been  dismissed.  C.  J.,  in  Williams  v.  Rogers,  2  Dana 

8.  Lawrence  v,  Gayetty,  78  Cal.  128,  (Ky.)  374. 

in  which  case  it  was  held  that  where  Rescission    at   Suit    of    Vendor,  —  In 

fraud  in  the  execution  of  the  instru-  Morgan  v.   Loomis,   78  Wis.   594,  the 

ment  is  the  only  theory  upon  which  the  court  set  aside  a  conveyance  of  land 

plaintiff  is  entitled  to  its  cancellation,  made  in  consideration  that  the  grantee 

a  finding  that  there  was  no  false  repre-  should   support    the   grantor,    on    ilie 

sentation   or   fraud    in    fact,  will  ren-  ground  that  there  had  been  a  breacli  of 
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(2)  Rescission  in  Toto  -^  Placing  Parties  in  Siaiu  Quo.  -^  The 
court  in  decreeing  the  fescissioti  or  caf^cdlationi  of  a  con^iaef 
must,  as  a  general  rule,  set  aside  the  contract  in  tote  or  not  tft 
all  *  In  granting  such  relief  the  court  requires  equity  af  th* 
hands  of  the  complaining  party  as  weH  as  from  the  defendant, 
and  will  not  treat  the  contract  as  valid  in  part  and  invalid  in  party 
but  will  place  the  parties  in  statu  quo  by  requiring  the  plaintiff 
to  restore  to  the  defendant  everything  of  value  which  the  plarnf- 
tiff  has  received  under  the  contract.* 

the  conditions  of  the  deed,  and  it  was  wiH  administer  complete  relief  by  or- 

held  that  the  defendant  was  entitled  10  dering  i-he  defendant  to  repay  the  sums 

recover  for  money  expended  in  making  advanced  or  expended  by  the  pkiiTiiiif 

permanent  improvements  on  the  land,  on  account  of  the  partnership.     Smith 

less  a  certain  amount  which  represented  v.  Everett,  126  Mass.  304. 

the  value  of  timber  cut  and  removed  Gonveyanee  of  BnetimbMrod  Proper^ — 

therefrom;  citing  Blake   v,  Blake,  56  B«imbarMmOnt  of  DefoiUiasiit  ftnr  InsiiraiwA 

Wis.  392,  and  De  Long  v,  De  Long,  56  and  Interest.  —  Where  the  plaintiff  is  in- 

Wis.  514.  duced  by  fraud  to  convey  land  subject 

Vaiue  of   Improvements  as  to    What  to  a  mortgage,  he  should  be  required 

Time.  —  In  Williams  v.  Rogers,  2  Dana  by  the  decree  to  reimburse  the  defend* 

(^yO  374>  it  was  held,  in  rescinding  a  ant  for  money  paid  by  the  defendant 

contract  for  the  sale  of  land  at  the  suit  on  account  of  insurance  and  interest 

of  the  purchaser  because  of  the  failure  on  the  mortgage.     Ormsby  r.  Budd,  72 

of  title,  that,  as  the  purchaser  had  had  Io;va  80. 

the  use  of  his  improvements  without  1.  Bohall  v,  Diller,  41  Cal.  533:  Rcl- 
charge,  their  real  money  value  at  the  ley  v.  Owens,  120  Cal.  502;  Neal  v, 
time  of  the  rendition  of  the  decree  was  Reynolds,  38  Kan.  432;  Jeffers  r. 
the  just  measure  of  his  equitable  right  Forbes,  28  Kan.  174. 
to  compensation  for  them,  and  that  he  8.  In  Walker  v.  Pbgue,  2  Colo.  App*. 
should  not  therefore  be  allowed  their  149,  the  court  sard:  **  In  order  tore- 
value  at  the  times  when  they  were  scind,  parties  must  be  placed  in  statu 
respectively  made..  ^uo ;  without  such  result  there  Can  be 

Decree  Against  Defendant  for  Bents  and  no  rescission  except   by  mutual  con^ 

Proflti.  —  On  canceling  an  instrument  sent.      This  principle  is  ^o  universal 

the  court  will   proceed  to  afford  com^  that  no  authorities  are  needed  in  its 

plele  relief,  and  if  the  allegations  of  support."      See    also     the    foHowing 

the  bill  and  prayer,  and  the  evidence  cases 

warrant  it  in  doing  so,  it  will,  upon  de-  Arkansas,  —  Davis  v.  Tarwaier,.  t% 

creeing  the  cancellation  of  the  instru-  Ark.   286;    State   v.  Morgan,   52  Ark. 

ment,  compel  the  defendant  to  acount  150. 

for  rents  and  profits.     Luffboro  v,  Fos-  California.  —  Kelley  v.  Owens,   120 

ler.  92  Ala.  477.  Cal.   502;    Red  Jacket  Tribe  No.  28  v. 

Reconveyance  by  Plaintiff  Clear  of  In-  Gibson,  70  Cal.   r28;   Sanchez  v.  Mc- 

oumbrances.  —  The  court,  in  rescinding  Mahon,  35  Cai.  218. 

a  deed  conveying  land  to  the  plaintiff  Connecticut.  —  Peck     v.     Hoyt,     39 

on  the  ground  thai  there  was  a  mistake  Conn.  9;  Ashmead  v,  Colby,  26  Conn, 

as  to  the  subject  matter,  should,  where  2B7;     Sherwood    v,    Salmon,    5    Day 

the  plaintiff  has  encumbered  the  prem-  (Conn.)  439. 

ises,  protect  the  defendant  by  requir-  Iowa. — Clapp  r.  Greerlee,  100  F6«^a 

ing    the     plaintiff    to     reconvey    I  he  586;  Ormsby  v.  Budd,  72  Iowa  5o. 

premises  to  the  defendant  clear  of  all  Kansas.  —  In  Neal    «r.   Reynolds,  38 

encumbrances.       Clapp    v.    Greenlee,  Kan.   432,    the  court  said:     "  In   the 

100  Iowa  586.  nature  of  things,  if  this  contract  is  to 

Cancellation  of  Articles  of  Partnership,  be  rescinded,  the  parties  who  made  it 

—  In  a  suit  to  cancel  articles  o:  part-  are  to  be  placed  with  reference  to  th6 

nership  procured  by  fraud,  and  enjoin  property  in   the  identical  situation  id 

the  defendant  from  using  the  plaintiff's  which  they  were  before  it  was  n^ade. 

na.ne  as  a  partner,   the  court  having  The  contract  must  be  rescinded  in  tefttf^ 

obtained  jurisdiction  for  these  purposes  if    at    all."      Sbe    also    Coirscattf  r. 
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InaUlity  to  PUido  Pluptioo  ia  Statu  Quo  — ^  Makiag  Com]M]iiatiioih  — '  It  has 
been  held  that  where  fraud  is  the  ground  of  relief  and  the  court 
cannot  place  the  parties  wholly  in  statu  quo  it  may  proceed  to  do 
so  as  nearly  as  possible  by  making  compensation.^ 

Illustratioxui  of  Bole  Bequiring  Flainti£f  to  Do  Eqnity.  —  A  court  of  equity 
upon  decreeiiig  the  rescission  or  cancellation  of  a  contract,  for 
the  purpose  of  placing  the  parties  in  statu  qtio^  will  provide  in  its 
decree  that  the  plaintiff  shall  refund  to  the  defendant  any 
moneys  that  the  defendant  may  have  paid  under  the  contract,* 
that  he  shall,  if  a  purchaser  of  land,  restore  the  possession  to  the 

Lehman.     52     Kan.     227;    Jeffers    v.  of  the  land  or  any  color  of  title  to  any 

Forbes,  28  Kan.  174.  moiety  of  it,  the  plaintiff  cannot  coiti- 

Kentucky.  —  Bullitt  v.  Eastern  Ken-  plain  of  a  decree  rescinding  the  entire 

tucky  Land  Co.,  99  Ky.  324;  Turner  contract.     W'illiams  v.  Rogers,  2  Dana 

V,  Clay,  3  Bibb  (Ky.)  52,  in  which  case  (Ky.)  374. 

in  a  suit   for  specific   performance  the  1.  Myrick  v.  Jacks,  33  Ark.  425.     See 

court  decreed  a  vacation  of  the  con-  also  Warfield  v.  Warfield,  76  Iowa  633, 

tract  because  of  the  defendant's  failure  holding  that  a  decree  setting  aside  a 

or  inability  to  perform;   Bradberry  v.  deed  to  land  on  the  ground  of  plaintiff's 

Keas,  5  J.  J.  Marsh.  (Ky.)  446;  Bodley  insanity   should    be   so   framed   as   to 

V.  Mc(5hord,  4  J.  J.  Marsh.  (Ky.)  475;  place  the  parties  ///  statu  quo  as  near 

Camplin  v.  Burton,  2  J.  J.  Marsh.  (Ky.)  as  may  be. 

216;     Williams     v.    Rogers,    2     Dana  2.  Sanchez  v.  McMahon,  35  Cal.  218'. 

(Ky.)    374;    Williams    v.    Wilson,     i  Vendee'i  Equitable   Lien  for  Fnrehase 

Dana  (Ky.)  157.  Itoney.  —  Where  a  vendor  has  failed  to 

Maine.  —  Peterson  v,  Grover,  20  Me.  put  the  vendee  in  possession,  and  the 

363,  vendee  has  a  lien  for  purchase  money 

Afontana.  —  Maloy     v.     Berkin,     11  paid   the   vendor,   equity  will    protect 

Mont.  13S.  such  lien,  and  upon  rescinding  the  con- 

N'eiu  Hampshire.  —  Weeks  v.  Robie,  tract  will  not  compel  the  vendee  to  sur- 

4a- N.  H.  316.  render  bis  equitable  title   to  the  land 

New     York.  —  Masson    v.    Bovet,    i  until  he  has  been  reimbursed  the  sum 

Den.  (N.  Y.)  69.  paid   the   vendor.     Bullitt   v.   Eastern 

North  Carolina.  —  Riggan  v.  Green,  Kentucky  Land  Co.,  99  Ky.  324. 

80  N.  Car.  236,  30  Am.  Rep.  77.  In  Cooper  v.  Merritt,  30  Ark.  686.  in 

Ohio.  —  Riddle  v.  Roll,  24  Ohio  St.  which  case  the  plaintiff  asked  on  the 

572:  Waters  v.  Lemmon,  4  Ohio  229.  ground  of  fraud  the  rescission  of  a  con- 

Pennsylvania.  —  Pearsoll  v.  Chapin,  tract  for  the  sale  of  land  to  the  plaintiff 

44  Pa.  St-.  9.  to    him.  the    court  said:     **  It   seems 

Wisconsin.  —  Welsh  v.  Blackburn,  92  now  to  be  very  well  settled  that  upon 

Wis.  562;  Porter  t/.  Seattle,  88  Wis.  22;  a  rescission  of  a  contract  for  the  sale  of 

Paetz    ^.    Stoppleman,    75    Wis.    510;  land,  the  vendee  has  aii  equitable  lieii 

Grant  v.  Law.  29  Wis.  99;  Costigan  v.  upon  the  land  for  the  money  advanced 

Hawkins,  22  Wis.  74;  Akerly  r^.  Vilas,  upon  it."  Ci'/j//^Mackreth  r.  Symmons; 

21   Wis.  88:  Hollenback  v.  Shoyer,  16  i  Hare&W.  Lead.  Cas.  264;  Brown  v. 

Wis.  499;  Weed  v.   Page,  7  Wis.  503;  East,    5   T.    B.    Mon.   (Ky.)  407;   and 

Miner  v.  Medbury,  6  Wis.  295.  Wickman  v.  Robinson,  14  Wis.  494. 

Arayer  for  Bescissioii  or  Specific  Per-  Fnrcliase  Koney  Received  by  One  Privy 
formance  in  Part.  —  Where  a  bill  alleges  to  Frand.  —  Where  a  conveyance  from 
the  execution  of  a  contract  to  convey  the  plaintiff  to  the  defendant  is  not  re- 
land,  and  that  the  defendant  has  no  scinded,  but  the  judgment  is  that  the 
title  to  the  land  and  is  in  doubtful  cir-  agreement  was  void  ah  initio  and  that 
cumstances,  and  prays  a  rescission  of  no  title  ever  passed  from  the  plaintiff 
the  contract,  or  for  a  specific  execution  to  the  defendant  because  the  sale  was 
of  the  contract  for  as  much  of  the  land  made  under  a  power  of  attorney  pro- 
as the  defendant  may  be  able  to  con-  cured  through  fraud,  the  defendant  is 
vey.  and  it  does  not  appear  that  the  de-  not  entitled  to  a  decree  against  the 
fendant  has  a  perfect  title  to  any  part  plaintifif  for  restitution  of  a  part  of  the 
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defendant,^  that  the  plaintiff  shall  restore  such  chattels  as  he  has 
received  under  the  contract,*  that  the  plaintiff,  if  he  has  received 
a  promissory  note,  shall  deliver  it  up  for  cancellation,*  and  that 
the  plaintiff  shall  account  for  the  net  income  of  land  of  which  he 
has  had  possession  under  the  contract.* 
d.  Modes  of  Affording  Relief  to  the  Plaintiff.  —  The 

court  in  a  suit  for  the  rescission  or  cancellation  of  a  contract 
affords  relief  to  the  plaintiff  in  various  ways,  according  to  the  cir- 
cumstances of  the  particular  case;  e.g.,  the  court  may  require 

purchase  money  paid  to  the  attorney  the  rescission  of  a  contract,  the  court 

who  was  privy  to  the  fraud.     Sanchez  should  give  back  to  the  defendant  the 

V.  McMahon,  35  Cal.  218.  thing  which   he  gave  and   not   meie 

Payment  in  "  Ckmimonwaaltli'i  Paper."  money  compensation  therefor,  unless, 

—  In    Budlev    v.    McChord,    4    J.    J.  without   the   fault -of    the    rescinding 

Marsh.  (Ky.)  475,  in  which  case  the  party,   the   thing  cannot   be  restored, 

purchase  money  for  land  had  been  paid  Kelley  v.  Owens,  120  Cal.  502. 

in  commonwealth's  paper,  it  was  held  8.  Directing    Cancellation    of  Kote. — 

that  the  court  in   rescinding  the  con-  In    rescinding  a  contract  of    sale  on 

tract  should  not  decree  a  restitution  of  the  ground  of  fraud  at  the  suit  of  the 

the  commonwealth's  paper  in  kind,  but  seller,  who  has  received  a  promissory 

only  its  value.  note  for  the  price  of  the   goods,  the 

1.  Waters  v.  Lemmon,  4  Ohio  229,  court  should  direct  a  delivery  and  can- 
holding  ihat  a  decree  directing  the  cellation  of  the  note.  Brad  berry  v, 
purchase  money  to  be  refunded  the  Keas,  5  J.  J.  Marsh.  (Ky.)  446. 
plaintiff  in  unconditional  possession  of  4.  Porter  v,  Beaitie,  88  Wis.  22, 
the  land  purchased  by  him,  is  errone-  wherein  it  was  held  that  upon  cancel- 
ous.  See  also  Williams  v.  Wilson,  i  ing  a  contract  procured  by  fraud  by 
Dana  (Ky.)  157.  which  land  was  sold  to  the  plaintifif. 

Provision  for  Keoonveyanoe  from  Plain-  the  plaintiff  should  account  for  the  net 

tiif.  —  The   court,    upon   rescinding    a  income  of  the  land  during  the  time  of 

deed  for  fraud,  should  insert  in  the  de-  his  possession  thereof. 

cree  a  provision  for  the  reconveyance  O&etting  TTse  of  Property  Against  In- 


from  the  plaintiff  to  the  defendant,  torest  of  Porchase  Koney.  —  Where,  on 
Red  Jacket  Tribe  No.  28  v,  Gibson,  70  rescinding  a  contract  for  the  sale  of 
Cal.  128.  land,  at  the  suit  of  the  purchaser,  a  de- 
Form  of  Proper  Decree. —  In  Sherwood  cree  is  rendered  in  favor  of  the  plain- 
er. Salmon,'  5  Day  (Conn.)  439,  the  court  tiff  for  the  purchase  money,  he  is  not 
decreed  pursuant  to  the  prayer  of  the  entitled  to  interest  where  he  has  had 
bill  "  that  the  contract  should  be  re-  the  use  of  the  land  which  is  more  than 
scinded,  that  the  petitioner  should  re-  equivalent  to  the  interest.  Bodley  v, 
convey  the  land,  and  the  respondent  McChord,  4  J.  }.  Marsh.  (Ky.)  475. 
refund  the  purchase  money."  The  In  Williams  v,  Rogers,  2  Dana  (Ky.) 
court  said:  "This  would  place  the  374,  it  was  held  that  in  decreeing  a  re- 
parties  in  their  former  condition,  and  scission  of  a  contract  for  the  convey- 
would  do  complete  justice;  for  it  ance  of  land,  because  of  the  vendor's 
would  not  be  right  that  the  petitioner  inability  to  convey  the  legal  title,  the 
should  recover  the  purchase  money,  land  should  be  restored  to  the  vendor 
and  retain  the  land;  and  it  would  be  without  any  account  for  profits,  and 
difficult  to  find  a  proper  measure  of  the  price  should  be  refunded  to  the 
damages,  if  the  land  be  not  recon-  vendee  without  interest;  although 
veyed."  there  may  be  exceptions  to  this  rule. 
Acoonntability  of  Plaintiff  for  Waste.  —  The  court  declared  that  the  parties  by 
In  rescinding  a  contract  for  the  sale  of  such  a  decree  are  reinstated  *'  accord- 
land  at  the  suit  of  the  purchaser,  the  ing  to  their  own  estimate  of  equiva- 
court  should  require  an  accounting  for  lents  —  the  one  deeming  the  use  of  the 
waste,  if  any.  Pa-  Robertson,  C.  J.,  price,  to  him,  equ^l  to  that  of  the  land, 
in  Williims  r.  Rogers,  2  Dana  (Ky.)  and  the  other  deeming  the  use  of  the 
374-  land,  to  him,  equal  to  that  of  the 
8.  Bestoration  in  Kind.  —  In  decreeing  price." 
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that  the  contract,  if  in  writing,  shall  be  delivered  up  and  can- 
celed/ that  the  respective  parties  shall  execute  to  each  other 
such  deeds  as  may  be  necessary  to  do  equity,^  or  under  some 
circumstances  the  court  may  direct  a  sale  of  the  land  embraced 
in  the  contract.' 

1.  Bradberry  v.  Keas.  5  J.  J.  Marsh,  the  purchase  of  land  that  the  defendant 
(Ky.)  446,  in  which  case  it  was  declared  represented  that  the  land,  as  described 
that '' the  decree  rescinding  the  con-  and  pointed  out  to  the  plaintiff,  in- 
tract  will  of  coarse  direct  a  delivery  eluded  a  part  of  an  adjoining  lot,  and 
and  cancellation  of  it;  "  Ellison  v,  that  such  representations  were  false 
Beannabia,  4  Okla.  347,  in  which  case  and  fraudulent,  and  the  evidence  fails 
the  court  having  found  that  a  deed  had  to  establish  that  the  representations 
been  procured  by  fraud  **  adjudged  the  were  false  and  fraudulent,  the  court 
said  conveyance  to  be  illegal  and  void;  should  not  enter  a  decree  rescinding 
that  the  same  be  cancelled,  and  the  the  contract  of  sale,  but  should  enter  a 
plaintiff  have  costs."  decree  quieting  the  title  in  the  plaintiff. 

Judgment  Deolarlng  Conveyance  Invalid.  Coughlin  v,  Richmond,  77  Iowa  188. 
—  In  Gibbons  v.  Peralia,  21  Cal.  629,  8.  Jackson  v,  Jackson,  94  Cal.  446; 
the  court  said:  "  He  [the  plaintiff]  ob-  Pierson  v.  Pierson,  5  Del.  Ch.  11. 
jects  that  the  conveyances  are  not  ex-  Beqniring  Beoonveyance  —  Prayer  of 
pressly  set  aside;  but  the  judgment  Petition. —  In  Riddle  v.  Roll,  24  Ohio 
determines  their  invalidity,  and  the  St.  572,  which  was  an  action  by  heirs 
effect  is  to  remove  the  cloud  resulting  to  have  certain  deeds  set  aside  as 
from  their  execution.  We  are  of  fraudulent,  the  court  in  holding  that  a 
opinion,  therefore,  that  the  objection  decree  requiring  the  reconveyance  of 
is  not  well  taken,  and  that  the  judg-  the  land  embraced  in  the  deed  was 
ment  secures  to  the  parties  concerned  proper,  said:  "The  substance  of  the 
all  the  plaintifif  asks  in  respect  to  the  prayer  of  the  petition  was  that  the  title 
conveyances."  should  be  restored  to  the  heirs.     The 

Conveyance  in  Consideration  of  Agree-    specific  prayer  was  that  this  should  be 
ment  to  Support  Grantor,  —  Where  land     done  by  cancellation  of  the  deeds  made 
is  conveyed    upon    the    consideration     by  the  administrator  and   by  Parker, 
that    the    grantee    shall    support    the     The  decree  effects  the  same  result  by  a 
grantor,  and  there  is  a  breach  of  such     reconveyance.      Besides,  the    petition 
conditions,  the  decree  should  not  be     contained  also  a  prayer  for  general  re- 
based  upon  the  theory  that  the  land    lief,  under  which  it  is  quite  plain  to  us 
conveyed  should  be  held  and  the  same     that  the  court  might  properly  make  the 
or  its  equivalent  should  from  time  to    decree  in  question." 
time  as  circumstances  require  be  ex-        3.  Decreeing  Sale  of  Land.  —  Where  a 
pended  for  the  support,  maintenance,     bill  is  filed  by  an  insane  person  praying 
etc.,  of  the  grantor,  with  the  right  to     that  a  deed  made  by  him  while  insane 
permanently  retain  all  not  so  expended,     to  the  defendant  be  vacated  and  that 
but  that  in   case  the  grantee  at  any     the  land  be  restored  to  him  or  sold,  and 
time  finds  it  for  his  advantage,  interest,     a  sale  is  directed  by  the  decree,  the  de- 
or  convenience  not  to  further  execute     fendant  cannot  complain  that  the  aver- 
such  a  trust,  he  shall  be  at  liberty  to  re-     ments  in  the  bill  are  not  sufficient  to 
fuse  further  performance  and  reclaim     authorize  a  sale  of  the  land,  because  if 
all  that  he  has  expended,  less  rents  and     there  is  any  error  in  this  respect  the 
profits  actually  received.      The  court    defendant    is     not    injured     thereby, 
will  set  aside  the  deed  and  adjudge  the    Wampler  v.  Wolfinger,  13  Md.  337. 
title  to  the  land   to  be   in  the  grantor,         Conveyance  in  Consideration  of  Agree- 
subject  to  the  payment  at  his  death,  or    ment  to  Support  Grantor  —  Receiver, — 
sooner  at  his  option,  of  such  amount  as    In    Kentucky    it    has    been   held    that 
the  grantee  is  entitled  to  for  improve-    where  land  is  conveyed  in  considera- 
roents.     Morgan    v,   Loomis,    78  Wis.     tion  of  $100  and   the  grantee's  agree- 
594.     Compare  Powers  v.  Powers,  (Ky.     ment  to  contribute  to  the  support  of  the 
1897)  39  S.  W.  Rep.  825.  grantor   during   the   latier's   life,  and 

Decree  Quieting  Title  in  Plaintiff.  —  such  agreement  is  not  performed,  the 
Wheie  it  is  alleged  by  the  plaintiff  as  a  court  should  not  decree  a  cancellation 
ground  for  rescinding'  a  contract  for    of  the  deed,  but  should  adjudge  a  sale 
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6itxKoelUtion  of  iBdelitednoiB  Steurtd  by  J>««d  of  Truit  —  A  decree  canceling 
an  indebtedness  secured  by  a  deed  of  trust  presents  a  means  of 
making  record  evidence  of  the  fact  of  such  cancellation,  and  the 
leg^l  effect  of  such  cancellation  is  to  release  the  premises  from 
the  incumbrance  placed  thereon  and  to  release  the  deed  of 
trust.* 

e.  Awarding  Damages  to  the  Plaintiff  —  wboro  pua»tiiriii 

^•t  Entitled  to  Beaoiuioa.  —  Where  a  bill  for  rescission  on  the  ground 
pf  fraud  is  insufficient  to  entitle  the  plaintiff  to  such  relief  the 
court  has  no  jurisdiction  to  render  a  pecuniary  judgment  for 
money  advanced  and  paid  out  for  the  defendant,  or  for  damage? 
resulting  from  the  defendant's  fraudulent  representations,  or  the 
breach  of  the  defendant's  warranty  of  title,  as  the  plaintiff's 
remedy  is  at  law.* 

Ib  Aotiou  under  the  Code,  however,  it  has  been  held  that  even 
where  the  plaintiff  does  not  by  his  proof  make  out  a  cause  for 
equitable  relief  the  court  may  render  a  judgment  for  damages.* 

of  the  land,  and  out  of  the  proceeds  was  such  as  to  entitle  the  plaintiff  ton 

pa/   (he   grantor   the  suoi   which  the  judgment  for    damages    although  he 

grantee  should  have  paid  for  the  gram-  was  not  entitled  to  a  rescission, 

or's  support,  or  else  place  the  land  to  In  Aotlon  for  Befonnation.  —  In  AVw 

the  bands  of  a  receiver  to  be  rented  out  York  it  has  been  held  that  in  an  action 

and   the  proceeds  to  be  applied  to  the  for  the  reformation  of  a  deed  bf  the 

discharge  of  the  grantee's  obligation,  correction  of    a  mistake  (herein,  and 

Powers  V.  Poweis,  (Ky.  1897)  39  S.  W.  for   the    recovery  from  the  defendant 

Rep.  825.     Ctcxn/af^  Morgan  V.  Loomis,  of    a    sum    of    money,   alihougfa    the 

78  Wis.  5^.  plainti<T  fails  to  establish  any  right  to 

\,  Barth  v.   Deuel,   11  Colo.  494,  in  equitable  relief  he  may  recover  judg* 

which  case  the  court  cited  McNair  v,  roent  on  the  cause  of  action   at   law. 

Picotte,  33  Mo.  57.  Fairchild  v.  Lynch,  42  N.  Y.  Super.  Ct. 

8.  Betts  V.  Gunn,  31  Ala.  219.  265. 

Judgment  for  Value  of  I#nd.  —  In  Coe  Effect  of  Tranefto  to  Bona  Fide  Pnr« 
V.  T'lrner,  5  Conn.  86,  in  which  case  ehaaer. —  In  /^f>r<7;7ffff  it  has  been  held 
the  plaintiff  sought  the  rescission  of  a  that  where  the  cancellation  of  a  note  is 
deed  which  had  been  deposited  in  sought  on  the  ground  that  it  was  pro- 
escrow  and  improperly  delivered  by  cured  by  fraud,  if  it  appears  that  the 
the  depositary  in  violation  of  his  trust,  note  has  been  transferred  to  a  bona 
the  court  said:  "  If  the  remedy  re-  Jide  purchaser,  the  defendant  will  be 
quisite  was  to  free  the  title  from  a  cloud  required  to  amply  protect  the  plaintiff 
which  hung  over  it,  or  anything  br-  against  any  loss  from  such  transfer. 
sides  which  impaired  it,  this  should  Porter  v.  Beattie,  88  Wis  22. 
specifically  have  been  decreed,  and  Inability  to  Seitere  Property. -r- In 
no  judgment  have  been  rendered  for  Missouri  it  would  seem  ^hat  on  a  bill 
the  value  of  the  land.'-'  in  equity  for  rescission  and  cancella- 

3.  LaA'rence  v.  Gayetty,  78  Cal.  128,  tion  of  a  contract  in  respect  of  an  exi. 

which  was  an  action  (o  cancel  a  deed  change   of    lands    on   the   ground   of 

on    the   ground    that   it  was  procured  fraud,  although  the  prayer  for  resciso 

without  consideration  and  by  fraudu-  sion   cannot   be  granted    because   the 

lent  promises  which  the  defendant  had  property  has  been  changed  in  such  a 

no  intention  to  perform.     The  prayer  manner  that  it  is  impossible  to  restore 

was  that  the  property  conveyed  be  re-  it,  yet  the  court  may  award  the  plaintiff 

stored  to  and  reinvested  in  the  plaintiff,  compensation     under   the   prayer    for 

and  forgen^ral  relief.  Thecourt  having  general   relief.     Holland   z/.  Anderson, 

found  that  there  was  no  fraud,  but  that  38  Mo.  58,  in  which  case  Wagner,  J., 

(he  deed   was  executed    without  con-*  said:     "We  entertain  no  doubt  about 

sider^tion,  it  was  held  that  the  prayer  the  petition  being  sufficient  under  thf 
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8.  In  Suits  Ibr  Edformatioii  —  a.  Findings.  —  In  a  suit  to  reform 
an  instrument,  findings  for  the  plaintiff  which  are  as  full  and 
specific  as  his  allegations  as  to  the  mutual  mistake  of  the  parties, 
are  sufficient.^ 

b.  Giving  Complete  Relief  to  Plaintiff  and  Defend- 
ant.—  In  a  suit  for  the  reformation  of  an  instrument  the  court 
should  by  its  decree  give  complete  relief  to  the  plaintiff  and 
defendant,  and  apply  the  general  rule  which  permits  and  requires 
a  court  of  equity  when  it  has  jurisdiction  for  one  purpose  to 
extend  its  jurisdiction  to  all  matters  in  controversy;  *  but  no 
relief  should  be  granted  except  such  as  is  in  some  way  germane 
to  the  gravamen  of  the  bill.* 

Oompensating  Befendant  for  ImproTements.  —  In  relieving  against  a  mis- 
take in  a  deed,  if  the  defendant  has  expended  gny  money  in 
making  improvements  upon  land  to  whicn  he  has  no  title  under 
the  deed  as  reformed,  compensation  may  be  allowed  therefor.* 

^.Provisions    of    Dpcree    as    to    Reformation  — (i) 

Discretion  of  Court,  —  In  a  suit  for  refprn^ation  the  court  has  a 
wide  discretion,  the  object  of  the  court  being  to  give  the  parties 
the  same  beneficial  result  which  would  have  flowed  from  the 
agreement  had  the  mistake  never  existed,  ^ 

general  relief  clause  to  enable  the  as  to  the  kind  and  manner  of  reforma« 
plaintiff  to  obtain  compensation,  pro-  tion  that  shoald  be  had,  the  court  said; 
viding  the  evidence  m^de  out  a  case  "  It  is  not  said  that  the  conclusions  of 
showing  he  was  entitled  to  such  relief,  law  in  the  case  at  bar  are  erroneous. 
Fraudulent  misrepresentation  and  con-  but  only  that  furtherand  more  detailed 
cealment  by  a  vendor  of  land,  as  to  the  conclusions  should  be  had.  The  con* 
nature,  quality,  quantity,  situation,  and  elusions  are  in  favor  of  the  appellee  on 
title  thereof,  affecting  the  whole  subject  the  issues  joined,  and  they  are  sup- 
matter  of  the  contract,  will  entitle  the  ported  bv  the  facts  found.  This  is 
vendee  to  relief  in  equity,  and  he  will  sufficient."  OVi'»^  Slauter  v.  Favorite, 
not  be  left  to  his  reniedy  at  lav;  but  107  Inc).  291,  and  distinguishing  Toops 
such  misrepresentation  by  the  vendor,  v,  Snyder,  47  Ind.  91. 
to  furnish  a  ground  for  equitable  in-  IxLcoo4iate^t  Findings.  —  In  an  action 
terference,  must  be  in  reference  to  to  reform  a  mistake  in  a  wrjtien  con- 
some  material  thing  unknown  to  the  tract  a  finding  '*  that  the  defendant 
vendee,  either  from  not  having  exam-  never  made  the  contract  by  which  it  is 
ined,  or  from  want  of  opportunity  to  sought  to  bind  him  in  this  action  *'  is 
be  informed,  or  from  special  coi>f}-  inconsistent  wjth  a  Ending  "  that  in  a 
dence  being  reposed  in  the  vendor."  verbal  agreement  made  prior   to   the 

1.  Newton  v.  Hull,  gp  Cal.  487.     See  execution  of  said  written  instrument, 

also    generally     article    Findings    of  it  was  stipulated  that  defendant  should 

Court,  vol.  8,  p.  931.  pay  plaintiff  interest  on  seven  thousand 

Findijigv  as  to  Mutuality  of  Kistake.  —  dollars  at  the  rate  of  one  per  cent  per 

The  court  need  not  in  terms  find  that  month,"  it  not  being  sought  by  the  ac- 

there  was  a  mutual  mistal^e,  where  It  tion  to  bind  the  defendant  to  perform 

finds  facts  from   which  the  necessary  anything  more  than  that.     1-Iiggins  v. 

inference  is  that  there  was  a  mutual  Parsons,  65  Cal.  280. 

mistake.     Drummond  v.  Krebs,  (Kan.  2.  Foster  v.  Winchester,  92  Ala.  497; 

App   1898)  55  Pac.  Rep.  478.  Horner    v.    Brair.well,   23   Colo.    238; 

Conclu8ioo4  of  Law  as  to  Kind  of  Bef-  Harding  tr.  Jewell,  73  Me.  426. 

ormation.  —  In  Walls  v.  State,  140  Ind.  3.  Foster  v.  Winchester,  92  Ala.  497. 

16,  which   was  an  action  for  the  ref-  4.  Gri^th   v,  Sebastian   County,   49 

ormation    of    a    mortgage,    it    being  Ark.  24. 

insisted   that   the   conclusions  of  law  6.  Lestrade  v,  Parth,  19  Cal.  660,  in 

were  not  sufficiently  full  and  explicit  which  case  the  court  said:  "  The  form 
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(2)  Expression  of  Trite  Intent  of  Parties,  —  A  decree  should  be 
entered  such  as  will  carry  out  the  true  intent  of  the  parties  and 
make  the  instrument  express  what  it  was  intended  to  express.* 

(3)  Requiring  Execution  of  New  Instrument,  —  In  a  suit  for  the 
reformation  of  a  deed  or  other  written  contract  the  court  may, 
and  usually  does,  require  the  respective  parties  to  execute  to 
each  other  such  deeds,  or  to  sign  such  contract,  as  may  be  neces- 
sary to  do  equity  and  protect  the  rights  and  interests  of  the 
respective  parties,*  but  the  decree  should  not  direct  new  deeds 

in  which  relief  will  be  given,  when  a  Operates.  —  In  Essex  v.  Day,  52  Conn, 

mistake   in  a    material    particular    is  483,  which  was  a  suit  by  a  town  for 

established    in   a   written    agreement,  the  correction  of  certain  bonds  which 

must  necessarily  depend  upon  the  cir>  were  in  terms  payable  in  twenty  years 

cumstances  of  the  particular  case."  from   their  date,  but   which  were  in- 

Enforcofflont  of  Ckmtraot  with  Compenia-  tended  to  be  issued  with  a  provision 
tion.  —  In  Ladd  v.  Chaires,  5  Fla.  395,  that  the  town  might  at  its  option  pay 
the  court  said:  "  Where  there  are  no  them  in  ten  years  from  date,  the  court 
indicia  of  fraud,  and  the  misdescription  rendered  a  decree  for  the  correction  of 
goes  only  to  part  of  the  estate,  and  is  the  bonds  by  insetting  in  them  the 
of  such  nature  as  not  lo  prejudice  the  omitted  option;  and  it  was  said  on  ap- 
full  enjoyment  of  the  residue,  or  the  peal:  *'  It  is  said  that  the  decree  does 
objects  the  purchaser  had  especially  not  fix  the  time  when  the  correction  of 
in  view  in  making  the  purchase,  then  the  mistake  is  to  operate,  whether  from 
the  court  will 'enforce  the  contract,  with  the  date  of  the  bonds,  the  commence- 
compensation."  Quoting  Atkinson  on  ment  of  the  suit,  or  the  date  of  the  de- 
Titles,  100.  cree.     But  it  is  clear  that  the  correction 

Doeroe  Baiod  upon  Consent.  —  In  Cole-  of  the  mistake  is  merely  to  make  the 
man  v.  Woolley,  3  Dana  (Ky.)  4S6,  it  bonds  ten-twenty  bonds,  just  as  if  they 
was  alleged  that  two  defendants  pur-  had  been  so  printed  at  the  outset.  No 
chased  one-half  of  a  lot,  but  that  by  particular  time  needed  to  be  named, 
mistake  the  other  half  was  conveyed  The  bonds  simply  become  changed 
to  them.  One  of  the  defendants  con-  from  what,  by  the  mistake,  they  are, 
sented  to  have  the  error  corrected,  pro-  into  what  the  town  intended  that  they 
vided  the  west  half  of  the  half  actually  should  be;  and  the  rights  of  the  de- 
purchased  was  conveyed  to  him,  but  fendant  are  just  what  they  would  have 
the  other  failed  to  answer.  It  was  been  if  the  bonds  had  been  made  right 
held   that  a  decree   based  upon  such  at  first." 

consent  without  giving  the  other  de-  8.  Pjerson  v.  Pierson,  5  Del.  Ch.  ii; 

fendant  an  opportunity  to  litigate  the  Barnes  v.  Barnes,  (Ky.  1891)  15  S.  W. 

matter  was  erroneous.  Rep.   i;    Burr  r.  Hutchinson,  61   Me. 

1.  Kessel    v.    Kessel,   79   Wis.    289;  514. 

Sawyer  r.  Hanson,  48  Wis.  611.  Seetiflcation    or  Keoonveyanoe.  —  The 

Adjndicating  Title  in  BespectiTe  Par-  court  may,  where  a  mistake  has  been 
ties.  —  Where  a  deed  by  mistake  con-  made  in  a  deed,  and  the  grantee  has 
veys  the  entire  interest  of  the  grantor  received  more  land  than  it  was  in- 
in  a  lot  of  land,  instead  of  the  undi-  tended  to  be  conveyed,  require  a  recon- 
vided  one-half  of  the  land,  and  the  de-  veyance,  or  it  may  (direct  that  the  deed 
fendant  by  his  answer  claims  the  may  be  rectified,  as  may  be  most  con- 
ownership  of  the  whole  land,  a  judg-  venient  to  the  parties,  the  result  being 
ment  which  decrees  that  the  plaintiff  the  same  in  either  case.  Read  v, 
is  the  owner  in  fee  of  an  undivided  Cramer,  2  N.  J.  Eq.  277,  34  Am.  Dec. 
one-half  of  the  land,  and  that  the  de-  208. 

fendant  is  the  owner  in  fee  of  the  other  Exeontion  of  Proper  Deed  on  Pain  of 

undivided   one-half,    while    such   pro-  Besoission. —  In  Harris  zf.  Calmes,   100 

vision  might  well  have  been  left  out,  Ky.  272,  it  was  declared  that  where  by 

is  not  injurious  to  the  defendant,  and  mistake  a  covenant  is  omitted  from  a 

is  not  erroneous.     Holt   v.    Holt,   120  deed,  the  court  should  decree  that  the 

Cal.  67.  grantor  execute  a  proper  deed  and  that 

Pro^riaion  as  to  Time  When  Correotion  the  deed    as    corrected    be    complie4 
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to  be  signed  by  parties  who  are  not  before  the  court. 

Bzocntioii  of  Vew  Hood  by  ^  Kootor  or  Oommiiiioiior.  —  A  course  some- 
times pursued  where  there  is  a  mistake  in  a  deed  is  to  direct  a 
master  or  commissioner  to  execute  for  the  parties  who  are  under 
disability,  and  for  those  able  to  convey  and  who  refuse  to  unite, 
such  quitclaim  deed,  or  other  deed,  as  may  be  necessary  to 
express  the  real  intention  of  the  parties,*  or  the  court  may  direct 
a  deed  to  be  executed  by  the  defendant  under  the  supervision  of 
the  register.' 

d.  Enforcement  of    Instrument  as   Reformed.  —  The 

court  by  its  decree  should  not  only  reform  the  instrument,  but 
also  enforce  the  instrument  as  reformed,  where  such  additional 
relief  is  prayed.* 

with,  or,  in  case  of  his  refusal,  that  the  new  instruments,   where  such  wives 

contract  be  rescinded.  are  not  before  the  courL 

Prodnotion  of  Contraet  in  Court  and  Cor-  8.  Vincent  v.  Collins,  (Ky.  1895)  3a 

roetion. —  In   Menomonee   Locomotive  S.  W.  Rep.  1096. 

Mfg.  Co.  V.  Lang  worthy,  18  Wis.  444.  Commiuionor  to  Szoenio  Bood  for  Boood- 

a  judgment  was  entered  directing  tliat  ent.  —  In  Kentucky^  in  a  suit  to  reform 

the  contract  be  produced  in  court  by  a  deed,  if  the  grantor  is  dead  the  court 

the  defendant,  and  corrected  in  accord-  will  appoint  a  commissioner  to  make 

ance  with  the  prayer  of  the  complaint,  the     proper    deed     for  .  the    grantor, 

and  that  until  this  was  done  the  de-  Barnes  c.  Barnes,  (Ky.  1891)  15  S.  W. 

fendant  be  enjoined  from   using  it  or  Rep.  i. 

any  copy  of  it,  as  evidence,  or  making  3.  Execution  of  Deed  nndor  SuporviBion 

secondary   proof   thereof  in   any   suit  of  Begister.  —  In  Weathers  v.  Hill,  92 

thereon,  or  any   defense   of  any  suit  Ala.  492,  which  was  a  suit  to  reform  a 

thereon.  deed  wlijch  improperly  descxibed  the 

Deed  of  Beleaso.  —  In  a  suit  for  the  land  intended  to  be  conveyed,  it  was 
reformation  of  a  deed  on  the  ground  held  that  a  decree  that  the  strip  of  land 
thai  it  includes  land  which  the  com-  in  dispute  be  vested  in  the  complainant 
plainant  did  not  intend  to  convey,  the  was  not  authorized  by  Code  Ala.  1886, 
court  may  require  the  plaintiff  to  exe-  §  3595,  and  the  decree  was  so  modified 
cute  a  deed  of  release  covering  the  land  as  to  direct  thai  the  defendant  should, 
which  was  improperly  included  in  the  within  a  certain  lime,  under  the  super- 
original  deed.  Andrews  v,  Andrews,  vision  of  the  register,  execute  a  proper 
81  nie.  337.  deed  of  conveyance  to  the  complainant; 

Where  Beformatlon  Is  Askod  hy  Befend-  and  that  in  default  of  the  execution  of 

ant    in    IJjeeUnont.  —  In    Lestrade    v,  such  deed  on  or  before  the  date  men- 

Barth,  19  Cal.  660,  in  which  case  the  tioned,  the  decree  as  so  modified  should 

defendant  in   an  action  of  ejectment  operate  to  vest  the  title  to  said  strip  of 

asked   relief  against  a  mistake  in  a  land  in  the  complainant  as  fully  as  if 

deed,  the  court  said:  "  In  the  present  said  conveyance  had  been  made  by  the 

case    that    object    would    have    been  defendanL 

effected  by  a  conveyance  from  the  4.  Franklin  Ins.  Co.  v.  McCrea,  4 
plaintiff,  and  had  the  equitable  matter  Greene  (Iowa)  229.  See  also /v/ra,  VI. 
presented  been  first  heard  by  the  court,  3.  Consistent  Causes  0/  Action, 
according  to  what  we  have  indicated  to  Judgment  for  Amonnt  of  Koto  as  Ko- 
be the  proper  practice,  a  direction  for  formod. —  In  Gilbranson  v,  Squier,  5 
such  conveyance  would  undoubtedly  Wash.  99,  in  which  case  reformation  of 
have  been  embodied  in  the  decree,  pur-  a  note  was  sought,  the  court,  in  holding 
suant  to  the  prayer  of  the  answer."  that  it  was  proper  to  render  a  judg- 

1.  Coleman  v.  Woolley,  3  Dana  (Ky.)  ment  for  the  plaintiff  for  the  amount  of 

486.  in  which  case  it  was  held  that  on  a  the  note  as  reformed,  said:  ''  The  rule 

bill  for  the  reformation  of  an  instru-  is  well  settled  that  a  court  of  equity, 

ment  a  decree  requiring  the  execution  once  having  obtained  jurisdiction  of  a 

of  new  instruments  should  not  compel  cause,  retains  it  for  all  purposes;  and« 

the  wives  of  the  parties  to  join  in  the  in  accordance  with  the  previous  bold- 
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4.  IiyaiLotion.  —  In  a  suit  for  rescission  the  court  may  decree 
that  the  defendant  shall  be  enjoined  from  proceeding  at  law  upon 

the  contract  or  from  enforcing  a  judgment  upon  the  contract/ 
and  in  a  suit  for  reformation  the  court  may,  where  the  circum- 
stances of  the  case  seem  to  require  it,  enjoin  the  defendant  from 
taking  any  advantage  of  the  mistake  in  the  instrument.' 

ings  of  this  court,  the  motion  to  dis-  cree  that   the  damasfes  are  given  by 

miss  must  be  granted/*  way  of  equitable  relief.     West  r.  Suda, 

Beformation  of  Mortgage  as  Saformed.  69  Conn.  60. 

—  In  Haynes  v.  Whiisett,  18  Oregon  1.  Iigonotion  Agaixiit  Juid^mont.  —  In 
454,  which  was  a  suit  to  correct  a  mis  Waters  v.  Mactingly,  i  Bibb  (Ky.)  244, 
take  in  a  mortgage  and  foreclose  it  as  the  plaintiff  asked'  the  rescission  of 
reformed,  the  court  said  that  when  a  contract  whereby  he  had  bought  a 
courts  of  equity  "  acquire  jurisdiction  horse,  and  an  injunction  against  a 
for  one  purpose,  they  maintain  it  for  judgment  which  had  been  recovered  on 
all  purposes,  and  administer  complete  a  note  given  in  payment  for  the  horse, 
relief;  they  neither  invoke  the  aid  of  and  the  court  directed  the  entry  of  a  de- 
other  courts  or  permit  their  interfer-  cree  "  assigning  a  day  on  or  before 
ence  with  their  process."  which  the  said  complainant  shall  de- 

Beoree  for  Damages  under  General  liver  up  the  said  horse  to  the  def end- 
Prayer. —  In  Jaeger  v.  Whiisett,  3  ant,  unless  the  said  horse  shall  have 
Colo.  105,  in  which  case  the  plaintiff  died  or  escaped  from  t  he  possession  of 
alleged  that  the  defendant  agreed  to  the  complainant  before  the  said  day  to 
convey  with  warranty  of  title,  and  by  be  assigned;  and  upon  the  said  corn- 
false  representations  induced  the  plain-  plainani's  delivering  or  tendering  said 
tiff  to  accept  a  deed  without  such  cove-  horse  to  the  defendant,  or  showing 
nam.  the  court,  in  holding  that  refor*  that  he  has  been  prevented  from  so 
mation  could  not  be  decreed,  because  doing  by  ihe  death  or  escape  of  said 
no  such  relief  was  demanded,  said:  horse  as  aforesaid, 'then,  and  in  that 
"  If,  however,  the  general  prayer  ex-  case,  being  proved  to  the  satisfaction 
tends  to  all  relief  that  may  be  properly  of  the  court,  that  they  decree  a  perpet- 
granted  upon  the  facts  alleged,  ii  is  ual  injunction  against  the  judgment  at 
doubtful  whether  the  damages  which  law  complained  of,  with  costs  at  law 
might  perhaps  be  recovered  upon  a  and  in  chancery." 
covenant  of  warranty  in  an  action  at  2.  Injunction  Against  Gonvejrance  of 
law  can  be  awarded  in  equity  upon  a  Land.  —  The  court  may  enjoin  the  de- 
bill  to  reform  the  deed.  The  general  fendant  from  making  any  conveyance 
rule  is  thai  courts  of  equity  will  not  of  the  land  intended  to  be  conveyed, 
entertain  bills  for  compensation  or  but  which  by  mistake  was  omitted, 
damages,  except  as  incidental  toother  Burr  v.  Hutchinson,  61  Me.  514.  See 
relief,  where  an  adequate  remedy  for  also  Farley  i'.  Bryant,  32  Me.  474,  where 
such  compensation  or  damages  lies  at  the  decree  provided  that  "  all  the  de- 
law.  Story's  Eq.  Jur.,§  798.  Whether  fendanis  be  perpetually  enjoined  from 
under  this  rule  upon  bill  to  compel  a  claiming  to  own  the  tract  of  land  ex- 
conveyance  with  warranty  damages  re-  eluded  from  the  conveyance  byacorrec- 
sulting  from  defects  in  the  title  to  the  tion  of  that  mistake,  and  from  the 
property  purchased  can  be  recovered,  exercise  of  any  acts  of  ownership  over 
is  at  least  doubtful.  And  certainly,  in  the  same,  and  from  conveying  or 
so  far  as  relief  is  grounded  upon  al-  attempting  to  convey  the  same." 
leged  false  representations  respecting  Injunction  Against  Judgment. — Where 
the  title  to  the  lot,  there  is  adequate  a  mistake  has  been  made  in  a  settle- 
remedy  at  law  for  the  deceit."  ment  pursuant  to  which  a  judgment 

Becital  in  Decree  Awarding  Damages,  bond   is   executed,  and   afterwards    a 

—  Where  the  plaintiff  asks  therefor-  judgment  is  procured  upon  the  bond, 
mation  of  an  instrument  and  damages  upon  a  bill  in  equity  for  relief  the  de- 
for  its  breach  as  reformed,  the  court  cree  will  be  for  a  perpetual  injunction 
may  render  a  decree  in  accordance  against  the  judgment  to  the  extent  that 
with  the  prayer,  and  it  is  not  necessary  it  is  inequitable.  McMuUen  v.  Lock- 
that  the  court  should  recite  in  the  de-  wood,  4  Dt:l.  Ch.  568. 
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6.  Eelief  under  General  Prayer.  —  In  a  suit  for  the  rescis- 
sion, cancellation,  or  reformation  of  a  contract  the  court  applies 
the  familiar  doctrine  that  if  the  plaintiff  in  his  special  prayer  . 
mistakes  the  relief  to  which  he  is  entitled,  in  response  to 
the  prayer  for  general  relief  he  may  be  awarded  any  relief  not 
inconsistent  with  the  case  made  by  the  pleadings  or  with  the 
special  prayer,  to  which  the  pleadings  and  evidence  entitle  him,* 
but  the  court  will  not,  under  a  general  prayer  for  relief,  make  a 
decree  or  grant  relief  which  has  no  proper  basis  in  the  facts  set 
up  in  the  bill  or  petition.* 

6.  Protection  of  Strangers.  —  In  a  suit  to  set  aside  a  deed  on  the 
ground  of  the  maker's  mental  incapacity,  where  it  appears  that 
the  rights  of  creditors  and  purchasers  have  intervened  since  the 

1.  Worsley  v.  Burlington  Ins.  Co.,  validity  of  a  deed  and  a  prayer  for  res- 

74  Iowa  464;    Franklin   v.  Greene,  2  titution  of  the  premises  and  for  general 

Allen  (Mass.)  519;    Barkwell  v.  Swan,  and  equitable   relief,  the  court  may, 

69  Miss.  907;  Silberberg  v,  Pearson,  75  under  the  general  prayer,  set  aside  the  . 

Tex.  287,  in  which  case  the  qomtI  cited  deed.     Garvin  v.  Hall,  83  Tex.  301,  in 

Trammell   v,  Watson,  25    Tex.  Supp.  which  case  the  court  said:    "  The  cir- 

210.  cumstances  attending  the  sale,  added 

Deeree  for  Bpadfio  Performanee.  —  Al-  to  the  inadequacy  of  price,  are  abun- 

though  the  main  object  of  the  bill  is  to  dantly  sufficient  cause   for  setting  it 

procure  a  rescission  of  the  contract,  yet  aside.     It  is  true  that  the  special  prayer 

if  the  bill  contains  a  prayer  for  general  for  relief  is  for  the  restitution  of  the 

relief,  and  it  appears  that  a  rescission  premises;  but  there  was  an  olTer  to  re- 

of  the  contract  cannot  be  decreed,  the  fund  the  purchase  money,  and  a  prayer 

court  may,  if  the  evidence  warrants  it,  for  general  and  special  relief,   which 

render  a  decree  for  specific  perform-  we  think  would  entide  the  plaintiffs  to 

ance.     Edwards    v,    Hanna,    5    J.    J.  have  judgment  setting'  aside  the  sale 

Marsh. (Ky.)  18.  and  for  recovery  of  the  lands  as  the 

Beformation  of  Instnimant  in  Suit  for  result  thereof.'" 
Gancellatioiu — In  Grafton  v.  Remsen,  8.  Casady  c/.  Woodbury  County,  13 
(Supm.  Ct.  Spec.  T.)  16  How.  Pr.  (N.  Iowa  113,  in  wh?ch  case  it  was  held 
Y.)  32,  the  complaint  prayed  that  an  that  the  courf.  c<:>u>d  not,  under  a  gen- 
instrument  be  declared  **  void,  null,  eral  prayer,  correct  or  reform  a  con- 
and  of  no  effect."  and  this  relief  was  tract  made  under  a  mistake  of  law  or 
denied  because  there  was  no  evidence  fact,  because  the  bill  was  framed  upon 
to  warrant  it,  but  under  a  prayer'*  for  the  idea  that  the  contract  therein  set 
such  further  or  other  relief  as  may  be  forth  was  legal  and  binding  upon  the 
agreeable  to  equity  and  good  con-  parties  and  should  be  specifically  per- 
science  *'  the  court  allowed  the  instru-  formed,  and  there  was  no  allegation 
ment  to  be  reformed  by  inserting  in  it  that  the  parties  had  innocently  mis- 
a  power  of  revocation.  taken  the  law  in  fixing  the  terms  of  the 

Injunotion    Against    Waste.  —  Where  contract.     See    also  Crow    v.   Owens- 

the  prayer  is  that  a  sale  of  land  be  set  boro,  etc.,  R.  Co.,  82  Ky.   134,  which 

aside  and   that   the  defendant  be  re-  was  a  suit  to  rescind  a  contract, 

strained  from  making  any  conveyance  Judgment  as  in  Trespass  to  Try  Title. — 

of  the  premises,  and  the  bill  also  con-  In  Texas  it  has  been  held   that  in  an 

tains   a  general   prayer,    the    general  action  to  cancel  a  deed,  where  the  peti- 

prayer  is  sufficient  to  authorize  a  de-  tion  contains  a  prayer  for  general  relief 

cree  enjoining  the  removal  of  gravel  and  the  defendant  sets  up  title  in  him- 

f  rom    the    land.    Thompson    v.    Hey-  self  under  the  deed,  the  action  is  practi- 

wood,  129  Mass.  401.  cally  one  of  trespass  to  try  title,  and 

Trespass    to     Try    Title  —  Beseission  that  instructions  and  a  judgment  ap- 

Vnder  Oeneral  Prayer.  —  In  TV^raj,  in  an  plicable    to  the  question  of  title  are 

action   of   trespass   to   try  title,  where  appropriate.      Silberberg  r.    Pearson, 

there  are  allegations  impeaching  the  75  Tex.  287. 
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execution  of  the  deed,  the  court  should  respect  their  rights;^ 
but  where  rescission  is  sought  on  the  ground  of  fraud,  purchasers 
.  from  the  grantee  who  had  notice  of  the  plainti£f's  claim  of  fraud 
are  not  entitled  to  protection.* 

1.  Reeve  v,  Bonwill,  5  Del.  Ch.  i.  before  the  court,  will  leave  1  he  iocerests 

Proteoting  Interttti  of  Strangers.  —  la  of  all  other  persons  to  be  coasidered 

Ashmead  v,  Colby,  26  Coon.  287,  the  without  prejudice  whenever  they  shall 

cancellationof  certain  notes  was  sought  institute  proceedings  for  the  purpose 

on  the  ground  that  they  had  been  pro>  of  enforcing  any  rights  growing  out  of 

cured  pursuant  to  a  conspiracy  to  de-'  these  instruments." 

fraud  the  plaintiff,  and  it  was  insisted  Protaotion     of     XoehaaiGs'     Lien.  ^ 

that  as  there  was  nothing  to  show  in  Where,   after    the    procurement    of  a 

what  proportion  the  defendants  were  deed    by  fraud,    innocent    mechanics 

interested  in   the  notes,  and  as  there  perfect  a  lien  for  improvements  upon 

were  certain  parties  to  the  conspiracy  the  premises  conveyed,  the  court  in  its 

who   were  strangers  to  the  action,  it  decree    of    rescission    should    protect 

was  impossible  to  frame  a  decree  with-  such  mechanics'  liens,  and  should  not 

out  doing  violence  to  the  interests  of  set  aside  the  deed  and  discharge  the 

parties  not  before  the  court;  but  the  property  from  all  liens,  but  a  personal 

court    decreed    that    the    defendants  judgment    should    not    be    rendered 

should  release  and  discharge  all  such  against  the  plaintiff  for  the  amounts 

interests  as  they,  or  either  of  them,  due  the  lienhoiders,  as  the  property 

had  in  the  fraudulently  procured  notes,  only    is    liable    for    their    paymenL 

and  enjoined  them  from  assigning  or  West  v.  Badger  Lumber  Co.,  56  Kan. 

in  any  mode  attempting  to  enforce  or  287. 

collect   the    notes.    The   court    said:  S.  Brady  v.  Harper,  (Ky.  1895)  30  S. 

"  This,  while  it  is  just  to  the  parties  W.  Rep.  664. 
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RESCRIPT. 

Set  articles  jD£C/S/OJV^S,  vol.  5,  p.  936;  MANDATE  AND  PRO- 
CEEDINGS THEREON,  vol.  13,  p.  835 ;  OPINIONS  OF 
COURTS,  vol.  IS,  p.  304. 


RESCUE. 


See  article  ESCAPE,  PRISON  BREAKING,  RESCUE,  vol.  7, 

p.  913. 


RESERVED  CASE. 

See  articles  CERTIFIED  CASES,  vol.  3,  p.  918;  REPORT  AND 

CASE  MADE,  ante,  p.  725. 


RESISTING  OFFICER. 

See  article  OBSTRUCTING  JUSTICE,  vol.  15,  p.  i. 


RESTITUTION. 

By  Henrt  Stbphin. 

L  Scops  of  Abticie,  870. 
H  Object  of  Eestitutioh,  870. 
m.  E16HT  TO  Eebtitutiov,  870. 

I .  As  Preliminary  to  Appeal  or  Error  by  Plaintiffs  87a 
a.  After  Reversal  on  Appeal  or  Error,  871. 
a.    Where  judgment  Is  Final,  871. 


(i)  In  General,  871. 
(2)  Z>« 


Discretion  of  Court,  875. 
h.    Where  yudgmeni  Is  Not  Final,  877. 
3.  After  Execution  of  Writ  of  Possession,  878. 

IV.  To  Whok  Eight  Pebtaihs,  879. 
y.  Fltox  Whok  Eebtitittioh  Coxpeiied,  88a 

1.  Parties  to  Action,  880. 

2.  Third  Persons,  ^^i. 
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8oop«  of  Article.  RES  TITUTION.  Bight  to  aoititatiai. 

YL  EZTSVT  OF  Bestitutiov,  882. 

1.  specific  Fropertyy  882. 

2.  Recovery  in  Money ^  884. 

vn.  Pbooesbdios  to  Obtaiv  Ssmnmov,  885. 

1.  Motion^  885. 

a.  At  Common  Law^  885. 

b.  Under  Statute,  886. 

c.  Requisites  of  Motion^  888. 

d.  Notice  of  Motion,  888. 

e.  Hearing  of  Motion^  889. 
/.  Where  Made,  889. 

(i)  /«  Appellate  Court,  889. 
(2)  In  Trial  Court,  889. 

2.  AnW  Faxias,  892. 

3.  A7/f  ^  Review,  893. 

4.  Petitions  and  Cross-bills,  893. 

5.  Assumpsit  or  Action  in  Nature  Thereof,  893. 

vnL  Ekfobcemekt  of  Eestitutiov,  896. 
IX.  Appeals  fbom  Obbebb  avd  Motiovb  to  Quash  Wbits,  896. 

1.  Appeals  from  Orders,  896. 

2.  Motions  to  Quash  Writs y  897. 

X.  Eestitutiov  Bovbs,  897. 

CROSS-REFERENCES. 

See  in  general  articles  BILLS  OF  REVIEW,  vol.  3,  p.  596;  CER- 
TIORARI, vol.  4,  p.  318;  FORCIBLE  ENTRY  AND 
DETAINER,  vol.  9,  p.  73;  LANDLORD  AND  TENANT, 
vol.  12,  p.  901. 

I  Scope  of  AbtiCLE.  —  This  article  deals  with  the  restitution 
of  property  to  one  improperly  deprived  of  it  by  virtue  of  a  writ 
of  habere  facias  possessionem;  restitution  to  a  party,  after  the 
reversal  of  a  judgment  against  him,  of,  as  far  as  may  be,  all  that 
he  lost  by  occasion  of  the  judgment;  and  restitution  by  a  plain- 
tiff who  has  recovered  a  judgment  and  enforced  it  as  preliminary 
to  his  right  to  appeal  therefrom.* 

11.  Object  of  Eestitutiob.  —  The  object  of  restitution  is  to 
restore  to  a  party  the  specific  thing,  or  its  equivalent,  of  which 
he  has  been  deprived  by  the  enforcement  of  a  judgment  against 
him.* 

IIL  Bight  to  Eestitittioh  —  1.  As  PreliBiiBary  to  Appeal  or 
Error  by  FlaintifEl  —  Where  a  plaintiff  in  an  action  at  law  has 
recovered  a  judgment  the  payment  of  which  has  been  coerced 
from  the  defendant,  an  appeal  afterwards  taken  by  such  plaintiff 

1.  Statutes  of  Fordble  Entry  and  Be-  session,  as  to  which  see  article  Possss- 

tainer  in    many   instances    apply   the  sion.  Writ  of,  vol.  16,  p.  744. 

term  '*  writ  of  restitution  *'  to  what  is  8.  Haebler    v,    Myers,    132     N.    Y. 

known  at  common  law  as  a  writ  of  pos-  363. 
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'Bight  to  Baftitutioii.  RESTITUTION,       After  Saversal  on  Appeal. 

may  be  dismissed  on  motion.  And  if  the  plaintiff  coerces  pay- 
ment after  he  has  taken  such  appeal,  the  appellate  court,  on 
being  informed  of  such  proceeding,  will  withhold  a  certificate  of 
reversal  unless  the  money  collected  is  restored  to  the  defendant.* 

In  Courts  of  Clutnoery  and  in  cases  where  the  defendant  has  volun- 
tarily paid  the  judgment  or  decree  without  being  coerced  by  exe- 
cution, restitution  will  not  always  be  enforced  as  a  preliminary 
to  hearing  an  appeal  or  permitting  the  plaintiff  to  assign  error.* 

2.  After  Eeversal  on  Appeal  or  Error  —  a.  Where  Judgment 
Is  Final — (i)  In  General  —  Where  a  judgment  or  decree  of  an 
inferior  court  is  reversed  by  a  final  judgment  in  a  court  of  review, 
a  party  is  in  general  entitled  to  restitution  of  all  things  lost  by 
reason  of  the  judgment  in  the  lower  court;  and  accordingly  the 
courts  will,  where  justice  requires  it,  promptly  and  as  far  as 
practicable  place  him  as  nearly  as  may  be  in  the  same  condition 
he  stood  in  previously.' 

1.  HaU  V,  Hrabrowski.  9  Ala.  278;  right  to  move  for,  or  the  court  derives 

Bradford  v.  Bush,  10  Ala.  274;  Knox  the  power  to  compel,  restitution  of  the 

V.  Steele,  18  Ala.  815;  Riddle  v.  Hanna,  money  paid  under  such  circumstances. 

25  Ala.  484;    Murphy  v.   Murphy,  45  Klinker  v.  Third  Ave  R.  Co.,  33  N.  Y. 

Ala.   123;  Earle  v.  Reid.  25  Ala.  463;  App.  Div.  556. 

Shingler  v,  Martin,  54  Ala.  354;  Phil-  8.  McCreeliss  v.  Hinkle,  17  Ala.  459; 

lips  V.  Towles,  73  Ala.  406;  Houck  v.  Knox  v.  Steele,  18  Ala.  815;  Tarleton 

Swartz,  25  Mo.  App.  17.  v,  Goidthwaite,  23  Ala.  346;  Hoard  v. 

The  Season  for  the  Bole  is  that  it  is  Hoard,  41  Ala.  590:  Phillips  c/.  Towles. 

deemed  both  vexatious  and  oppressive  73  Ala.  406. 

in  the  plaintiff  to  prosecute  a  suit  in  a  Payment  onder  Stipnlation.  —  Where  a 

court  of  review  to  reverse  a  judgment  stipulation   concerning  the  matters  in 

*' the  correctness  of  which  he  impliedly  controversy  was    entered  into,   under 

affirms  by  coercing  payment  from  the  which  a  decree  was  made  and  volun- 

defendant  under  it,'*   and   that  such  tarily  executed,  it  was  held  that  a  party 

coercion  of  payment  would  be  unjust,  who  was  enjoying  the  benefits  of  the 

inasmuch  as   the    plaintiff,  if  he  sue-  decree   would     not    be     permitted    to 

ceeds  in  reversing  the  judgment,  "  may  assign  error  respecting  it  before  his  ad- 

upon  another  trial  entiiely  fail  to  re-  versary  was  placed  in  his  original  posi- 

cover  anything.**    Hall  v.  Hrabrowski,  tion.     Garner  v.  Prewitt,  32  Ala.  13. 

9  Ala.  278.  3.  Alabama.  —  Crocker  v.  Clements, 

7olxmtary     Payment  —  Insolvency     of  23  Ala.  296. 

Piaintiif.  —  In  New  York  it  is  held  that  Arkansas,  —  Ringgold  v.  Randolph, 

whete,  after  the  amount  of  a  judgment  13  Ark.  328. 

for  the  plaintifif,  affirmed  upon  appeal,  California,  —  Raun  v.   Reynolds,   18 

has    been    paid    to    his    attorney   and  Cal.  275;  Hewitt  v.  Dean,  91  Cal.  617. 

deposited   in    bank,  an   application  of  Connecticut.  —  Richards  v.  Comstock, 

the  defendant  for  leave  to  appeal  to  the  i  Conn.  150. 

Court  of  Appeals  is  granted  and  the  Illinois,  —  Hays   i*.   Cassell,    70    111. 

appeal  is  perfected  by  the  defendant,  670;  Major  v.  Collins,  17  111.  App.  239; 

the  latter  is  not  entitled  to  obtain  by  M'Lagan  v.  Brown,  11  111.  519. 

motion,  upon  proof  that  the  plaintiff  is  Indiana.  —  Doe   v.   Crocker,    2   Ind. 

insolvent,  an  injunction  restraining  the  575;  Martin  v.  Woodruff,  2  Ind.  237. 

plaintiff  and  his   attorney  from  draw-  Iowa.  —  Zimmerman      v.     National 

ing  and  the  bank  from  paying  out  the  Bank,  56  Iowa  133;  Weaver  v.  Stacy, 

money  so  deposited  therein,  until  the  93  Iowa  683. 

further  order  of  the  court.     There   is  Kentucky.  —  Gregory  v.   Litsey,  9  B. 

nothing  in  section  1323  of  the  Code  of  Mon.  (Ky.)  43;  Morgan  v.  Hart,  9  B. 

Civil  Procedure,  providing  for  restitu-  Mon.  (Ky.)  79;  Ball  v.  lively,  4  Dana 

tion   where   a   judgment   is   reversed,  (Ky.)  371;    Breeding  v.    Taylor,  6   B. 

under  which  such  a  party  acquires  the  Mon.  (Ky.)  65. 
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«f  UtmlMil  «r  Aottoa.  —  The  defendant  will  not  be  precluded 
from  restitution  b}*  the  fact  that  his  adversary  has,  after  obtain* 

Louisiana,  —  Moooey  v.  Corcoran,  15  Texas,  —  Peticolas  v.  Carpenter,   53 

La.  46.  Tex.  23. 

Maine  —  Bryant  v,  Fairfield,  51  Me.  Virginia,  —  Stanard  v.  Brownlow,  3 

149.  Munf.  (Va.)  229;  Flemings.  Riddick,  5 

Massachusetts. — Cammings  v.  Noyes,  Gratt.  (Va.)  272. 

10  Mass.  433;  Lazell  v.  Miller.  15  Mass.  United  States,  —  U.  S.  Bank  v.  Wash- 

207;    Jones  V.    Hacker,    5   Mass.  265;  ington  Bank,  6  Pet.  (U.  S.)  8;  Morris's 

Horion  v.  Wilde,  8  Gray  (Mass.)  425.  Couon,  8  Wall.  (U.  S.)  507;  Exp,  Mor- 

Missouri.  —  Ming  v,  Suggett.  34  Mo.  ris,  9  Wall.  (U.  S.)  605:  Northwestern 

364.  Fuel  Co.  V,  Brock,  139  U.  S.  216. 

Nebraska,  —  Anheuser-Busch   Brew-  England.  —  Manning's  Case,  8  Coke 

ing  Assoc.  V.  Ilier,  55  Neb.  557.  94:  Anonymous,  2  Salk.  588;  Sympson 

New  Hampshire.  —  Pittsfield  v.  Barn-  v.  Juxon,  Cro.  Jac.  698;  Doe  v.  Lord,  7 

stead,  38  N.  H.  115;  Eamesr.  Stevens,  Ad.  &  El.  610,  34  E.  C.  L.  174;  Withers 

26  N.  H.   117;  Gay  v.  Smith,  38  N.  H.  v.  Harris,  2  Ld.  Raym.  806. 

171;    Trow  V,  Messer,  32  NT.   H.  361;  In  Reynolds  v,  Harris,  14  Cal.  668, 

Thompson   v.   Carroll,   36    N.    H.  21;  the    court    said:       "The    current    of 

Murray   v.   Emmons,   26  N.   H.   523;  authority,  broken  by  only  a  case  or 

Little  V.  Bunce,  7  N.  H.  485.  two,  goes  directly  to  the  point  that  a 

New  Jersey. — Scott  r.   Conover,  10  party  obtaining  through  a  judgment, 

N.  J.  L.  61.  before  reversal,  any  advantage  or  ben- 

New   York,  —  Woodcock  v.  Bennet,  efit  must  restore  what  he  got  to  the 

T  Cow.  (N.   Y.)  737;  Maghee  v.   Kel-  other  party  after  the  reversal.** 

logg.  24  Wend.  (N.  Y.)  32;  Field  v.  Afttr    DiitMlntion  of  IignnctioiL  —  In 

Maghee,  5  Paige  (N.   Y.)  539;  Pang.  Lake  Shore,  etc.,  R.  Co.  v.  Taylor,  134 

burn  V.  Ramsay,  11  Johns.  (N.  Y.)  143;  111.  603,  it  was  held  that  upon  the  dis- 

Britton  v,   Phillips.  (Supm.  Ct.   Gen.  solution  of  an  injunction  restraining 

T.)  24  How.  Pr.  (N.  Y.)  zii;  Wright  v.  the  defendant  from  taking  possession 

Nostrand,  100  K.  Y.  616;  Chamberlain  of  certain  land  claimed  by  him,  he  was 

r.  Choles,  35  N.  Y.  477;  Ex  p,  Rey-  entitled. to  restitution,  the  plaintiff  hav- 

ttolds.   I  Cai.  (N.   Y.)  500:    Pedple  v.  ing  taken  possession  ot  the  land  while 

Johnson,  38  N.  Y.  63;  Klinkerz*.  Third  the  defendant  was  restrained  by  the 

Ave.  R.  Co.,  33  N.  Y.  App.  Div.  556.  writ. 

North  Carolina.  —  Dulin  v,  Howard,  Tha  Etoeipt  of  Xoney  in  Good  Faith 

66  N.  Car.  433;  Perry  v.  Tupper,  70  N.  under  a  decree  will  not,  on  reversal  of 

Car.  538,  71  N.  Car.  380;  Atlantic,  etc.,  the  decree,  destroy  the  right  of  resiitu- 

R.  Co.  V,  Sharpe,  70  N.  Car.  509:  Mc-  tion.     Keck  v.  Allender,  42  W.  Va.  420. 

Millan  v.  Love,  72  N.  Car.  18;  Heath  Bigkts  Aeqoirod  by  Xotion. -~  Where 

V,  Bishop,  72  N.  Car.  456;  Rollins  v.  the  defendant  failed  to  deliver  property 

Henry,  77  N.  Car.  467;  Lane  v.  Mor-  levied  upon  by  the  sheriff  under  the 

ton,  81  N.  Car.  38;  Manix  v.  Howard,  execution  on  the  judgment,  which  was 

82  N.  Car.  125;  Meroney  v,  Wright,  84  reversed  according  to  the  terms  of  a 

K.  Car.  336;  Cottingham  v.  McKay,  86  delivery  bond  given  by  the  defendant 

N.  Car.  241;  Lytle  v.  Lytle,  94  N.  Car.  and  his  surety,  and  the  plaintiff  had 

522;    Durham,  etc.,  R.  Co.   v.   North  obtained  judgment  by  motion  on  the 

Carolina    R.    Co.,    108    N.   Car.   304;  delivery   bond,   it  was  held   that  the 

Boyeti  V.  Vaughan,  86  N.  Car.  725.  rights  acquired  by  him  under  such  mo- 

Ohio,  —  Hiler  v.  Hiler,  35  Ohio  St.  tion  and  judgment  must  be  surren- 

645;  Stoffregen  v    Biederman,  3  Ohio  dered.     Jones  v.  Hart,  60  Mo.  362. 

Cir.  Dec.  347.  Protoetion  of  Dowor  Sigkt.  —  Where  a 

Pennsylvania.  —  Brightly  v.  McAleer,  certain  sum  was  awarded  to  a  married 

4  Pa.  .Super.  Ct.  563;  Ranck  v.  Becker,  man  as  compensation  for  premises  be- 

13  S.  &  R.  (Pa.)4i;  Benscotteri/.  Long,  longing  to  him  which  had  been  con- 

167  Pa.  St.  595;  Breading  v.  Blocher,  demned,    his  wife   claimed    that    the 

vj  Pa.  St.  347;  Williams  v.  Coward,  x  money  should  be  invested  during  the 

Grant  Cas.  (Pa.)  2X;  Kirk  v,  Eaton,  10  husband's  lifetime  so  as  to  protect  her 

S.  &  R.  (Pa.)  103.  inchoate  right  of  dower.    This  appli- 

Tennessee, — Gates  v.  Brinkley,  4  Lea  cation  was  denied,  but  on  appeal  the 

(Tenn.)  710.  decision  was  reversed.      Pending  ap- 
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ing  possession  by  legal  process,  dismissed  the  action,  after 
reversal  of  the  judgment,  thereby  discharging  himself  from  all 

peal  the  husband  obtained  possession  ing  in  replevin,  it  was  held  proper  to 
of  the  fund,  and  on  motion  to  the  ap-  set  aside  and  annul  the  judgment  on 
pellate  court  he  was  compelled  to  make  the  undertaking  on  the  ground  (hat 
restiluiion.  Matter  of  New  York»  etc.,  the  judgment  in  replevin  had  been  re- 
Bridge,  89  Hun  (N.  Y.)  2ig.  versed,    ^f  cMillan  v.  Baker,  20  Kan.  50. 

Xodification    of   Judgment.  —  Where  The  Borden  of  Proving  an  Equitable 

a    judgment    originally    entered    for  Sight  to  Betain  Money  collected  on  a  de- 

$3  492.50,   besides  cost  of    suit,   was  cree  that  has  been  reversed  is  cast  on 

modified  in    the  appellate    court    by  the  plaintiff.     Crocker  v.  Clements,  23 

merely  striking  therefrom  the  sum  of  Ala.  296. 

one  hundred  and  seventy-five  dollars,  Joint  Defendants.  —  Where  one  of  two 
and  in  other  respects  was  affirmed,  it  joint  defendants  has  been  compelled 
was  held  not  to  be  in  accordance  with  by  the  plaintiff  to  pay  a  judgment  re- 
equity  or  the  provisions  of  Code  Civ.  covered  by  him  against  both,  and  the 
Pro.  Cal.,  §  957,  that  the  property  sold  other  defendant,  upon  his  sole  appeal, 
under  the  judgment  should  be  restored  has  obtained  a  reversal  of  such  judg- 
to  the  defendants.  Hewitt  v.  Dean,  91  ment  and  a  remand  for  a  new  trial,  the 
Cal.  617.  plaintiff  is  liable  to  restitution  to  the 

Grantee  in  Frandnlent  Conveyanee  Pay-  defendant  who  has  satisfied  the  judg- 
ing Money  to  Bedeem  Property  from  Sale,  ment,  and  on  the  new  trial  the  cause 
—  Under  Code  Iowa,  §  3198,  providing  should  be  tried  as  if  no  payment  had 
for  the  restoration  of  property  taken  been  made,  unless  the  payment  by  one 
by  virtue  of  a  judgment  01  order  which  defendant  is  adopted  by  both  defend- 
is  afterwards  reversed,  it  was  held  that  ants  as  a  payment  of  the  debt  and  the 
where  a  decree  determined  that  certain  right  of  restitution  waived.  Brown  v. 
real  estate  fraudulently  conveyed  by  a  Richardson,  4  Robt.  (N.  Y.)  603. 
judgment  debtor  was  subject  to  sale  Judgment  Against  Garnishee. -~  On  re- 
for  the  pavment  of  the  judgment  versal  for  irregularity  of  a  judgment 
against  him,  and  the  decree  was  after-  against  a  garnishee,  where  it  appeais 
wards  reversed,  the  fact  that  the  that  the  amount  paid  by  him  was  due 
grantee  in  the  fraudulent  conveyance  to  the  defendant  in  attachment  and  by 
paid  money  to  redeem  such  estate  from  him  to  the  plaintiff  in  attachment,  there 
sale  did  not,  on  reversal  of  the  decree,  can  be  no  recovery  of  the  money  paid 
entitle  the  grantee  to  restitution  of  the  by  the  garnishee.  Duncan  v.  Ware,  5 
amount  paid.  Weaver  v,  Stacy,  93  Stew.  &  P.  (Ala.)  IT9. 
Iowa  683.  Money    Held     under     Attaehnent.  — 

Bevereal  of  Judgment  of  Intermediate  Where  an  order  that  a  sheriff  holding 
Appellate  Court.  —  In  Fowler  v.  Stock-  money  under  an  attachment  should 
ing.  5  Day  (Conn.)  539,  the  plaintiff  ob-  pay  it  to  the  younger  lienor  is  reversed 
tained  judgment  in  a  justice's  court,  after  the  order  has  been  obeyed,  the 
and  on  appeal  to  the  County  Court  plaintiff  in  attachment  is  entitled  to 
judgment  was  rendered  for  the  defend-  restitution  of  the  money  so  paid  to  the 
ant,  which  judgment  was  reversed  by  lienor.  Haebler  v.  Myers,  132  N.  Y. 
the  Superior  Court.  On  error  to  the  363,  reversing  ^%  Hun  (N.  Y.)  179. 
Supreme  Court  it  was  held,  under  a  IMicretionary  Power  of  Conrt  — Hew 
statute  providing  that  upon  reversal  on  York.  —  Under  a  code  provision  thai 
writ  of  error  the  plaintiff  should  re-  '*  when  the  judgment  is  reversed  or 
cover  all  that  he  had  lost  by  the  erro-  modified,  the  appellate  court  may 
neous  judgment  except  the  costs  of  make  complete  restitution  of  all  prop- 
reversal,  that  the  amount  of  the  orig-  erty  and  rights  lost  by  the  erroneous 
inat  judgment  before  the  justice  could  judgment,'*  it  was  held  that  the  appel- 
not  be  included.  The  justice's  judg-  late  court  should  make  such  restitution 
ment  being  revived,  the  plaintiff  could  in  all  proper  cases.  It  was  said: 
have  execution  from  the  justice's  court  *' There  is  a  class  of  cases  where  it 
for  its  amount.  would  or  might  be  improper  to  order 

Betting  Aside  Judgment  on  Beplevin  restitution;  such,  for  instance,  as  where 

Bond.  —  Where  a  judgment  in  replevin  the  judgment  appealed  from  is  reversed 

was  reversed,   but  before  its  reversal  and  a  new  trial  granted.     In  such  case 

judgment  was  taken  on  the  undertak-  the  court  has  a  discretion  in  relation 
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relief  or  assertion  of  right  in  the  action  on  the  part  of  the  defend- 
ant, and  retaining  the  property  or  the  fruits  of  it  by  means  of 
the  judgment  upon  which  alone  his  right  of  possession  rested.^ 

Conrt  Aeting  Within  or  Withoat  Jnrijidiotioii.  —  The  fact  that  the  court 
rendering  the  judgment  reversed  acted  either  within  or  without 
its  jurisdiction  does  not  affect  the  right  of  the  defendant  to 
restitution.* 

The  Defendant  Xut  Bo  PJgpoiieiied  of  Hie  Property  or  Prqndioed  by  Prooeee  of 
Conrt,  in  the  suit  in  which  the  appeal  was  taken,  in  order  to  have 
restitution ;  restitution  will  not  be  compelled  from  one  who  has 
acquired  it  in  some  other  way.' 

Coeti.  —  Where  an  execution  for  costs  has  been  collected  the 
defendant  will  be  entitled  to  restitution  of  the  amount,**  but 

to  granting  costs,  and  as  the  judgment  scribed  by  law.     A  writ  so  granted 

is  not  final,  there  is  no  restitution  to  be  would  not  be  a  writ  of  restitution." 

ordered.     But  where  the  judgment  of  And  see  Gillig  v.  George  C.  Treadwell 

the  appellate  court  is  the  end  of  ihe  Co.,  151  N.  Y.  552. 

action,  and  no  new  trial  is  ordered,  I  Property  Taken  and  Sold  nnder  Jndg- 

think  it  is  imperative  upon  the  court  to  ments  Other  than  the  One  Serened,  even 

order  restitution  of  all  the  appellant  though  the  effect  of  the  reversal  is  to 

has  lost;  "  and  where  the  judgment  of  decide  that  such  property  was  taken 

the  justice  and  the  County  Court  are  from  the  party  legally  entitled  to  it, 

both  reversed,  complete  restitution  can-  cannot  be  restored  as  an  effect  of  the 

not  be  made  short  of  paying  to  the  de-  reversal.     Murray  v.  Berdell,  98  N.  Y. 

fendani   his    costs  of    defending    the  480;  Weaver  f.  Sheean,  (Iowa  i8<>8)  77 

action  before  the  justice  and  of  prose-  N.  W.  Rep.  528. 

cuting  the  appeal  before  the  County  Money  Paid  in Conieqnonoe of  Order  Hot 

Court.     Estus  V.  Baldwin,  (Supm.  Ct.  Appealed.  —  Where   the   money    is  not 

Spec.  T.)  9  How.  Pr.  (N.  Y.)  80.        -  paid  after  and  in  consequence  of  the 

Setting  Aside  Sale  as  Cloud  on  Title.  —  judgment  appealed  from,  but  is  paid  ia 

A  sale  of  land  to  the   plaintiff   under  consequence  of  an  order,  made  prior  to 

execution  issued  on  a  decree  may  be  the  judgment,  which  is  not  appealed 

set  aside  as  a  cloud  on  title  where  the  from,   the  defendant  has   no   right  to 

decree    itself    is  reversed    on  review,  restitution.      Reynolds     v.    Reynolds, 

Forman  v.  Stickney,  77  III.  575.  (Cal.  1885)  8  Pac.  Rep.  184. 

1.  Lane  v.  Morton,  81  N.  Car.  38;  Eviction  Caused  by  Prooeas  in  Another 
Manix  v,  Howard,  82  N.  Car.  125;  Fish  Suit. — On  dismissing  a  bill  to  remove 
V.  Toner,  40  Minn.  211 ;  Ming  v,  Sug-  a  cloud  on  title  a  writ  of  restitution 
gett,  34  Mo.  3^4.  should  not  be  awarded  when  the  de- 

2.  Northwestern  Fuel  Co.  v.  Brock,  fendant  was  in  possession  of  the  land 
139  U.  S.  216.  See  also  Morris's  Cot-  in  controversy  at  the  commencement  of 
ton,  8  Wall.  (U.  S.)  507.  the  suit,  but,  pending  suit,  was  dispos- 

3.  Durham,  etc.,  R.  Co.  v.  North  sessed  by  the  complainant  in  other  pro- 
Carolina  R.  Co.,  108  N.  Car.  304,  hold-  ceedings,  unless  relief  of  the  kind  is 
ing,  in  a  case  where  the  defendants  prayed  by  cross-bill.  Baxter  v.  Knox* 
were  not  in  possession  of  the  land  in  ville  First  Nat.  Bank,  85  Tenn.  34. 
question  when  the  proceedings  began,  4.  Safford  v,  Stevens,  2  Wend.  (N. 
and  the  plaintiff  did  not  obtain  posses-  Y.)  158;  Eames  v,  Stevens,  26  N.  H. 
sion  thereof  by   virtue  of  the  court's  117. 

process,   but  in   an  entirely   different  Bestitntionof  Costs  of  Appeal  —  Where 

way,  with  which  the  court  had  no  con-  a  Circuit  Court  of  the  United  States 

neciion,    that    it    would  be   not  only  dismissed  the  complainant's  bill  on  the 

irregular    but  *'  violative  of  common  merits,   the    complainant  appealed  to 

right  to  grant    a   writ  of  restitution  the  Supreme  Court,   which  dismissed 

upon    simple     motion,     and    without  the  appeal,  as  the  amount  in  dispute 

allowing   the   plaintiff   to    litigate    its  was  insufficient  to  confer  jurisdiction, 

right   in   some    appropriate   way    pre-  and  in  its  mandate  the  Supreme  Court 
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costs  which  the  defendant  might  have  been  entitled  to  recover 
had  the  judgment  been  correct  in  the  first  instance  cannot  be 
recovered.* 

Where  Xoney  Hai  Been  Yolontarily  Paid  on  account  or  in  satisfaction 
of  a  judgment  afterwards  reversed,  without  any  fraud  being 
practiced  on  the  defendant,  he  is  not  entitled  to  restitution.* 

(2)  Discretion  of  Court,  —  In  a  large  number  of  cases  it  is  held 
that  restitution  is  not  always  of  right,*  and  while  it  is  usually 
granted  on  a  reversal  of  a  judgment,  unless  there  is  something 

required  the  complainant  to  pay  the  performance  they  were  not  entitled  to 
costs  of  appeal.  Thereupon  the  com-  restitution  although  the  original  decree 
plainant  brought  a  bill  of  review  in  the  was  wholly  reversed.  Groves  v.  Sen- 
Circuit  Court  praying  that  the  decree  tell,  66  Fed.  Rep.  179. 
of  the  Circuit  Court  should  be  set  aside  Betnm  of  Sheriif.  —  A  refusal  by  a 
and  a  decree  entered  dismissing  the  court  to  charge  "  that  the  return  of  the 
cause  for  want  of  jurisdiction.  On  a  sheriff,  *  money  made;  paid  by  John 
motion  for  judgment  on  the  bill  of  re-  Heath.'  implies  a  voluntary  payment, 
view  the  complainant  asked  that  the  and  that  the  return  of  the  sherifif,  being 
costs  of  the  original  suit  paid  by  her  in  of  record,  is  conclusive  and  John  Heath 
the  Circuit  Court  and  in  the  Supreme  cannot  recover  in  this  case,"  is  not 
Court  be  refunded  and  that  the  costs  of  error.  Travellers'  Ins.  Co.  v.  Heath, 
the   bill   6f  review    be    taxed   in   her  95  Pa.  St.  333. 

favor.  It  was  held  that  inasmuch  as  Payment  Xade  under  Berened  Deeree. 
the  complainant  had  selected  the  Cir-  —  Where  a  decree  is  set  aside  as  based 
cuit  Court  as  a  tribunal  to  determine  on  misinformation,  the  fact  that  pay- 
the  question  of  her  rights,  and  as  the  ment  has  been  made  in  pursuance 
defendants  had  been  forced  to  come  thereof  affords  no  reason  for  refusing 
into  that  court  to  contest  the  complain-  restitution  to  the  party  against  whose 
ants' claims  against  their  objection,  the  right  the  decree  was  rendered.  El- 
complainant  could  not,  having  been  liott*s  Estate,  5  Pa.  Dist.  349. 
defeated  in  the  tribunal  selected,  ex-  After  Settlement  and  Compromise  of 
pect  with  propriety  to  have  restitution  both  the  judgment  and  the  subject- 
of  the  costs,  and  the  motion  with  re-  matter  the  defendant  is  not  entitled  to 
spect  thereto  was  accordingly  denied,  restitution  of  the  money  paid  in  satis- 
Miller  v.  Clark,  52  Fed.  Rep.  900.  faction    of     the     reversed    judgment. 

1.  Richards  v,  Comstock,  i  Conn.  Travellers'  Ins.  Co.  v.  Patten,  119  Ind. 
150,  holding  that  the  damages  to  be  as-  416;  Kaufman  v.  Dickensheets,  30  Ind. 
sessed  in  favor  of  a  plaintiff  in  error  on  258.  Compare  Smith  v.  Robinson,  i  T« 
reversal  of  the  judgment  below  are  re-  B.  Mon.  (Ky.)  14. 

stricted   to   what   was  recovered  from  3.  Kentucky,  —  Smith   v.  Mitchell,  i 

him  by  force  of  that  judgment.  J.  J.  Marsh.  (Ky.)  270. 

2.  Travellers*  Ins.  Co.  v.  Heath,  95  New  York,  —  Young  v.  Brush,  (Ct. 
Pa.  St.  333;  Gould  V.  McFall,  118  Pa.  App.)  18  Abb.  Pr.  (N.  Y.)  171;  Radway 
St.  455;  Teasdale  v.  Stoller,  133  Mo.  v,  Graham.  (C.  PI.  Gen.  T.)  4  Abb.  Pr. 
645.  And  see  Klinker  v.  Third  Ave.  (N.  Y.)468;  Coster  v.  Peters,  7  Robt. 
R.  Co.,  33  N.  Y.  App.  Div.  556.  But  (N.  Y.)  386;  Gushing  v.  Vanderbilt,  7 
see  Scholey  v.  Halsey,  72  N.  Y.  578,  Daly  (N.  Y.)  512;  Marvin  v.  Brewster 
and  Hiler  v.  Hiler,  35  Ohio  St.  645,  Iron  Min.  Co.,  56  N.  Y.  671. 
wherein  it  was  held  that  actions  might  Pennsylvania,  —  Harger  r.  Washing- 
be  maintained  for  the  recovery  of  ton  County.  12  Pa.  St.  251;  Duncan  r. 
money  paid  voluntarily  in  satisfaction  Kirkpatrick,  13  S.  &  R.  (Pa.)  294;  Mc- 
of  a  judgment  afterwards  reversed.  Gee  v.  Fessler,  i  Pa.  St.  131;  Travel- 
Consent    to    Sxeontion    of    Deeree. —  lers'  Ins.  Co.  v.  Heath,  9s  Pa.  St.  333; 

Where  it    appeared    from   the   record  Baker  v.  Smith,  4   Yeates  (Pa.)   192; 

that  after  an  appeal  was  taken  from  an  BoaPs  Appeal,  2  RawIe(Pa.)37;  Cooke 

original  decree  the  defendants,  by  their  v.  Reinhart,  i  Rawle  (Pa.)  317;  Grant 

solicitor  of   record,   consented    to! the  v,  Rodgers,  6  Phila.  (Pa.)  132,  23  Leg. 

execution  of  part  of  the  decree,  it  was  Int.  (Pa.)  141;    Ranck  v.  Becker,  13  S, 

held  that  by  reason  of  such  voluntary  &  R.  41;    Haldane  v.  Duche,  2  DalL 
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peculiar  in  the  case,  the  court,  in  its  discretion,  may  refuse  it 
where  justice  and  propriety  do  not  call  for  it.^ 

Coniidorfttion  of  Xattori  Ontside  Original  Snit.  —  Although    discretion 

(Pa.)  176;  Fitxaiden  v,  Lee,  2  Dall.  1.  Wlisro  neither  Plaintiif  nor  DeflBnd- 
(Pa.)  905;  Barr  v.  Craig,  2  Dall.  (Pa.)  ant  Was  Entitled  to  Land  of  which  the 
151.  plaintiff  had  been  put  into  possession. 
United  States,  —  Andrews  v.  Thum,  the  appellate  court  refused  to  order  res- 
71  Fed.  Rep.  763.  titution  of  the  premises  to  the  defend- 
In  Gould  V.  McFall,  118  Pa.  St.  455,  ant  or  to  remand  with  directions  to  the 
it  was  said  by  Paxson,  J.:  "  Restitu-  court  below  to  enter  such  an  order, 
tion  is  not  of  mere  right.  It  is  ex  gra-  Dunning  v.  Bathrich,  41  III.  425. 
tia^  resting  in  the  exercise  of  a  sound  Where  Eeaion  of  Boyonal  Is  Gone.— 
discretion,  and  the  court  will  not  order  Where  the  reversal  was  on  an  excep- 
it  where  the  justice  of  the  case  does  tion  which  has  ceased  to  exist,  a  re- 
not  call  for  it  nor  where  the  process  is  fusal  of  a  writ  of  restitution  is  proper, 
set  aside  for  a  mere  slip.'*  Citing  McGee  v.  Fessler,  i  Pa.  St.  131. 
Harger  v  Washington  County,  12  Pa.  LaohosinXakin^Applieation.  —  Where 
St.  251.  a  writ  of  restitution  was  moved  for  on 
California.  —  Under  Code  Civ.  Pro.  Nov.  8,  1873,  ^.s  to  lands  taken  under  a 
Cal  ,  §  957,  providing  that  the  appellate  habere  facias  possessionem  on  April  21, 
court  may  make  complete  restitution  of  1871,  it  was  held  that  as  It  was  per- 
all  property  and  rights  lost  by  an  erro-  fectly  clear  that  more  land  was  taken 
neous  judgment  or  order,  the  success-  than  ought  to  have  been  taken,  and  the 
ful  appellant  has  not  an  absolute  right  delay  was  not  accounted  for,  the  mo- 
to  restitution,  but  the  power  conferred  tion  should  be  defhied.  Rochfort  v, 
thereby  is  to  be  exercised  when  the  cir-  Bermingham,  Ir.  R.  7  C.  L.  508. 
cumstances  of  the  case  call  for  a  judi-  EffiDct  of  Agreement. —  In  Fitzalden  v. 
cial  discretion.  Spring  Valley  Water  Lee,  2  Dall.  (Pa.)  205,  the  court  de- 
Works  V,  Drinkhouse,  95  Cal.  220.  dined  10  order  restitution  where  it  ap- 
In  Few  York  the  Code  of  Civil  Pro-  peared  that  the  defendant  agreed  to  let 
cedure.  §§  X005,  1292,  provides  that  the  the  plaintiff  into  possession  of  the  land, 
court  "  may  direct  and  enforce  restitu-  although  it  was  admitted  that  a  judg- 
tion,*'  and  section  1323  provides  that  ment  for  possession  could  not  be  snp- 
the  court  *'  may  make  or  compel  resti-  ported. 

tution."  This,  it  has  been  expressly  Betrial  Beenlting  in  Yerdict  fat  Plain- 
held,  leaves  the  matter  discretionary  XMBL  —  Where  a  judgment  was  reversed 
in  the  court.  Parker  v.  Lythgoe,  on  appeal  and  remanded  for  a  new 
(Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp.  trial,  a  motion  for  restitution  was 
528.  And  see  Carlson  v,  Winterson,  made,  but  was  dented  when  it  appeared 
146  N.  Y.  345.  that  since  the  submission  of  the  mo- 
Katnre  of  Boversal.  —  In  Coughanour  tion  the  action  had  been  retried  in  the 
V,  Bloodgood,  27  Pa.  St.  285,  Lewis,  C.  lower  court,  and  that  the  trial  had 
J.,  said:  "  Restitution  is  in  general  a  again  resulted  in  a  verdict  and  judg- 
roatterof  right  on  the  reversal  of  a  judg-  ment  for  the  plaintiff.  Carlson  v,  Win- 
ment,  but  where  the  reversal  is  only  terson,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.) 
of    a  judgment  of   revival   or  of    an  689. 

execution,  and  the  original  judgment  Bestitntion    Bependent    on    I^aets.  -— 

remains  unreversed,  restitution  is  dis-  Whether  restitution  should  be  made  of 

crelionary."  money  paid  in  the  progress  of  judicial 

There  Is  No  Snhstantial  Differonee  Bo-  procedure  where  the  interests  of  the 

tween  Law  and  Equity  as  to  the  basis  on  parties  defendant  are  or  may  be  diverse 

which   restitution   is   required.      It  is  depends  often  on  a  question  of  fact, 

ordered  at  law  when  conditions  exist-  Andrews     v,    Thum,    71     Fed.    Rep. 

ing  would  require  it  at  equity,  and  the  763. 

law  courts  can  protect  the  equities  of  Beversal  of  Order  for  Bostitation.  —  An 
all  the  parties.  This  relief  may  some-  order  for  restitution  will  not  be  re- 
times be  refused  at  law  because  its  versed  unless  the  discretion  of  the 
processes  are  not  adequate  to  do  full  court  in  directing  restitution  is  abused, 
justice  in  the  premises.  Alabama,  or  the  plaintiff  has  suffered  harm  by 
etc.,  Mfg.  Co.  V.  Robinson,  72  Fed.  the  order  therefor.  Market  Nat.  Bank 
Rep.  708.  V.  Pacific  Nat.  Bank,  102  N.  Y.  464. 
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should  be  used  in  the  allowance  of  restitution,  the  court  should 
not  take  into  consideration  any  matter  outside  the  original  suit.* 

*.  Where  Judgment  Is  Not  Final.  —  Where  the  judgment 

of  reversal  is  not  final,  and  it  appears  that  the  court  of  review 
has  not  decided  anything  which  renders  it  certain  that  the  plain- 
tiff has  not  rightly  received  payment  under  the  reversed  judg- 
ment, and  that  on  a  new  trial  the  plaintiff  may  be  finally 
adjudged  entitled  to  hold  it,  restitution  will  as  a  rule  be  refused 
until  the  rights  of  the  parties  have  been  ascertained,*  or  the 
plaintiff  may  be  ordered  to  bring  the  money  collected  into  court 
to  await  further  directions.* 

1.  Morgan  v,  Hart»  9  B.  Mon.  (Ky.)  The  question  whether  the  judgment  of 

79,  holding  that  if  there  be  any  reason  reversal   is  or  is  not  final  is  for  the 

why  restitution  should  not    issue,  it  court  of  review  rendering  it,  and  at  the  * 

should  be  brought  forward  as  a  ground  time  of  arguing  his  appeal  the  appeU 

for  enjoining  and  not  for  preventing  or  lant  should  apply  for  restitution  if  the 

modifying  an  order  of  resiituiion.  court  decides  to  reverse  the  judgment 

8.  Young  V.    Brush,    (Ct.   App.)  18  against  him;  and  in  case  of  his  omis- 

Abb.  Pr.  (N.  Y.)  171 ;  Whitman  v.  John-  sion  so  to  do,  on  his  success  in  having 

son,  (C.  PI.  Gen.  T.)  24  Civ.   Pro.  (N.  judgment  released,  he  should  ask  for  a 

Y.)  350,  12  Misc.  (N.  Y.)  23,   I  N.  Y.  reargument  on  the  point  of  restitution. 

Ann.   Cas.   238;    Marvin   r.   Brewster  Gushing  t^.  Vanderbilt,  7  Daly  (N.  Y.) 

Iron  Min.  Go.,  56  N.  Y.  671;    Murray  512. 

V.  Berdell,  98  N.  Y.  480;   Gushing  v.  Hew   York    Fraotioe.  —  Under    Gode 

Vanderbilt,  7  Daly  (N.  Y.)  512;    Estus  Giv.  Pro.  N.  Y.,  §  1005,  it  is  provided 

V.   Baldwin,  (Supm.    Gt.   Spec.   T.)  9  that  where  a  new   trial  is  granted  a 

How.  Pr.  (N.  Y.)  80.  court  may  direct  and  enforce  restitu- 

Berersal  of  Order  Denying Kew  Trial.—  tion,  as  where  a  judgment  is  reversed 

Where  the  plaintiffs  appealed  from  an  upon   appeal.     Whitman    v,  Johnson, 

order  denying  their  motion  for  a  new  (G.   PI.  Gen.  T.)  24  Giv.   Pro.  (N.  Y.) 

trial,  and  on  appeal  a  new  trial  was  350,  12  Misc.  (N.  Y.)  23,  i  N.  Y.  Ann. 

ordered,  it  was  considered  that  there  Gas.  238.     See  also  0*Gara  v,  Kearney, 

should  have  been  also  an  order  for  res-  77   N.  Y.  423,   wherein  it  was  held, 

titution  of  the  moneys  collected  under  under  Gode  Giv,   Pro.  N.  Y.,  §  1292, 

the  judgment.    Whitman  v.  Johnson,  that  restitution  might  be  awarded  when 

(G.  PI.  Gen.  T.)  24  Giv.  Pro.  (N.  Y.)  the  judgment  ^as  set  aside  for  any 

350,  12  Misc.  (N.  Y.)  23,  I  N.  Y.  Ann.  cause  upon  motion  in  the  same  way  as 

Gas.  238.  where  judgment  is  reversed  upon  ap- 

Tbe  Faot  that  There  Are  Oronnds  npon  peal. 
Which  the  Plaintiir  May  BtHlFinally  Pre-  Bestitntion  Kot  Preliminary  to  Kew 
vail  is  not  always  conclusive.  Thus,  Trial — Where  a  judgment  in  detinue 
where  the  defendant's  property  had  for  the  plaintiff  was  reversed  and  re- 
been  sold  and  taken  out  of  his  posses-  manded  for  a  new  trial,  and  eatisfac- 
sion  under  an  erroneous  judgment  tion  of  an  execution  thereon  was  com- 
which  was  reversed  and  a  new  trial  or-  pelled  by  the  sheriff,  it  was  held  proper 
dered,  and  the  property  was  bought  in  10  deny  a  motion  of  the  defendant  re- 
for  the  benefit  of  the  plaintiff  and  was  quiring  theplaintifl  to  restore  the  prop- 
still  in  tbe  hands  of  a  trustee,  it  was  erty  or  return  it  to  the  sheriff  before 
held  that  the  facts  presented  a  proper  proceeding  to  trial.  Traun  v.  Keiffer, 
case  for  restitution.  Murray  v.  Bcr-  31  Ala.  136. 
dell,  98  N.  Y.  480.  8.  Kirk  v.  Eaton,  10  S.  &  R.  (Pa.) 

Where  There  Is  Ko  Power  to  Order  a  103;  Blunt  v.  Greenwood,  i  Gow.  (N. 
New  Trial,  but  the  judgment  of  reversal  Y.)  15:  Britton  v.  Phillips,  (Supm.  Gt. 
is  not  a  bar  to  a  new  action  by  the  Gen.  T.)  24  How.  Pr.  (N.  Y.)  iii;  Mar- 
plaintiff  for  the  same  cause,  restitution  vin  v.  Brewster  Iron  Min.  Go.,  56  N. 
Is  not  a  matter  of  right.  Gushing  v.  Y.  671. 
Vanderbilt.  7  Daly  (N.  Y.)  512.  Where  Bestitntion  Would  Work  Hani- 

FfnaUty  of  Jndgment  of  Bevenal.  —  feet  I^Jnstiee.  —  It  was  held  in  Ranck 

877  Volume  XVIII. 


)Ught  to  lUftitatioii.  RES  TITUTION.         After  Writ  of  PoMooioA. 


Wliore  It  Appoun  Probablo  that  the  PUintiff  Will  Bo  Proolndod  from  Maintain- 
ing the  action,  even  if  he  avails  himself  of  the  privilege  of  a  new 
trial;  restitution  will  be  awarded  though  the  judgment  be 
reversed  and  remanded  for  a  new  trial.* 

3.  After  Execution  of  Writ  of  PosMiaion.  —  Where  writs  of  pos- 
session have  been  executed  irregularly  or  have  been  improperly 
issued,  restitution  of  possession  will,  as  a  rule,  and  where  the 
circumstances  of  the  case  call  for  it  and  no  good  reason  is  shown 
to  tha  contrary,  be  awarded;  but  whether  there  ought  to  be 
restitution  in  any  particular  case  is  a  question  addressed  to  the 
sound  discretion  of  the  court.* 

V.  Becker,  13  S.  &  R.  (Pa.)  41,  that  formerly. belongings  to  the  assignors  of 

where  the  defendant's  land  had  been  the  defendant  at  an  assignee's  auction 

*sold  under  the  reversed  judgment,  but  sale,  and,  under  the  terms  of  sale,  paid 

was  bound  also  by  several  judgments  a  percentage  of  the  amount  of  her  bid 

subsequent  in   date,   justice   required  to  bind  the  bargain.     She  subsequently 

that    the    younger  judgments   which  rejected  the  title  and  brought  an  action 

were  a  lien  should  be  protected  on  the  to  recover  the  amount  of  her  deposit 

reversal  of  the  older  judgment;  and  and  obtained  a  judgment  in  her  favor, 

accordingly  the  court,  while  ordering  The  defendant  paid  the  judgment  and 

restitution,  directed  the  restored  money  took  an  appeal.     On  a  reversal  of  the 

to  be  brought  into  court,  after  which  it  judgment,  even  though  the  money  was 

was  to  be  applied  to  the  discharge  of  originally   the  plaintiff's  and  did  not 

all  liens  on  the  defendant's  land  ac-  stand  for  property  of  which  in  the  first 

cording  to  their  legal  priority,  and  then  instance  the  defendant  had  been  de- 

the  balance,  if  any,  paid  to  the  defend-  prived,  restitution  was  ordered  because 

ant.     Citing  Kirk  v,  Eaton,  10  S.  &  R.  it  appeared  that  there  was  no  visible 

(Pa.)  103.  chance    of    the    plaintiff    obtaining  a 

BarerMl  of  Judgment  on  Scire  Fadas  different  result  on  a  new  trial. 

Post  Anniun,  etc.  —  Where  a  judgment  2.  Alabama.  —  Howard  v.  Kennedy, 

of  scire  facias ^<7j-/aif/iKm,  etc.,  was  re-  4  Ala.   592;  Hall    v.   Hilliard,   6  Ala. 

versed  on  technical  grounds,  and  it  ap-  43. 

peared  that  the  original  judgment  had  California,  — Thompson  z/.Thornton, 

been  confessed  by  the  defendant  and  41  Cal.  626;  Ford  v.  Doyle,  37  Cal.  346; 

remained   in  full  force,  restitution  of  Rogers  v.  Parish,  35  Cal.  127;  Califor- 

the  money  made  on  a  sale  of  the  de-  nia  Quicksilver  Min.  Co.  v.  Redington, 

fendant's  land  under  execution  was  re>  50  Cal.  160;  McCreery  v.  Everding,  54 

fused,    but  it   was  directed   that    the  Cal.    166;    Huerstal   v.  Muir,  64  Cal. 

money  be  brought  into  court  to  await  450;    Green  v.   Hebbard,   95   Cal.   39; 

its  future  order.     Kirk  v.  Eaton,  10  S.  Pignaz  v.   Burnett,   Z19  Cal.  157;  Gu- 

&  R.  (Pa.)  103.  tierrez  v.  Superior  Ct.,  106  Cal.  171. 

Praetiee  in  Few  York.  —  Section  ij2j  Illinois. — Coleman  v.    Doe,    3    III. 

of  the  New  York  Code,  extant  in   1885,  251. 

contemplated  that  where  a  judgment  Kentucky. — Smith  v.   Mitchell,!  J. 

is   reversed  and  a   new  trial  ordered.  J.  Marsh.  (Ky.)  270;    Ball   v.   Lively, 

restitution  of  the  property  sold  under  i  Dana  (Ky.)  66;    Kouns  v.  Lawall,  2 

the  judgment  reversed  to  a  bona  fide  Bibb  (Ky.)  237;  Pope  v.  Pendergrast,  i 

purchaser  is  not  compulsory;    but  that  A.    K.  Marsh.  (Ky.)  122;    Dedman  v. 

there  may  be  an  order  compelling  the  Smith,    2    A.    K.    Marsh.    (Ky.)    262; 

value  of  such  property  or  its  purchase  Breading  v.  Taylor,  6  Dana  (Ky.)  226; 

price   to  be   restored  or  deposited  co  Smith  v.  Robinson,  i  T.  B.  Mon.  (Ky.) 

abide  the  event  of  the  new  trial.     Mur-  14:  Jones  v.  Chiles,  2  Dana  (Ky.)  25; 

ray  v.  Berdell,  98  N.  Y.  480.  Richart  v.  Goodpaster,  (Ky,  1896)  37  S. 

1,  Close  V.  Stuart,  4  Wend.  (N.  Y.)  95.  W.  Rep.  77. 

Bestitntion  of  Money  OtiginaUy  Plain-  Maryland. —  Amey    v.    Marshall,  63 

tUTs.  —  In  Hayes  v.   Nourse,   15  Daly  Md.  369;  Klinefelter  v.  Carey,  3  Gill  & 

(N.  Y.)  364,  25  Abb.  N.  Cas.  (N.  Y.)  95,  J.  (Md.)  349. 

the  plaintiff  had  purchased  real  estate  Masscuhusetts.  —  Com.  v.  Bigelow,  j 
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IT.  To  Whom  Eight  Pebtaivs.  —  The  right  to  claim  restitu- 
tion of  the  property  taken  under  a  reversed  judgment,  or  its 


Pick.  (Mass.)  31;  Claik  v,  Parkinson, 
10  Allen  (Mass.)  133. 

Michigan.  —  Campau  v.  Coates,  17 
Mich.  235. 

Mississippi,  —  Natchez  v.  Vander- 
velde,  31  Miss.  706;  Lum  v.  Reed,  53 
Miss.  71. 

Nevada,  —  Bullion  Min.  Co.  v.  Croe- 
sus Gold,  etc.,  Min.  Co.,  2  Nev.  168. 

New  Jersey, —  Den  v.  O'Hanlin,  18 
N.  J.  L.  127;  Den  v.  Johnson,  12  N.  J. 
L.  275;    Den  v,  .  7  N.J.  L.  161; 


I  Q.  B.  700.  41  E.  C.  L.  736;  Doe  v. 
Roe,  5  Taunt.  205,  1  E.  C.  L.  78;  Con- 
nor V,  West,  5  Burr.  2673;  Rochfort  v, 
Bermingham,  Ir.  R.  7  C.L.  508. 

See  also  articles  Ejectment,  vol.  7, 
p.  260;    Possession,  Writ  of.  vol.  16. 

p.  744. 

Boyenal  of  Judgment  of  Beoeiver.  —  In 
Smith  V.  Mitchell,  i  J.  J.  Marsh.  (Ky.) 
270,  the  ancestor  of  the  plainiiflfs  had 
obtained  a  judgment  in  ejectment  in 
1810  against  the  ancestor  of  the  defend- 


McQuade  v.  Emmons,  38  N.  T.  L.  397;    ants,  which  judgment  tvas  revived  in 
_  _  ^  Aider 


Den  V.  Ferin,  6  N.J.  L.  431;  Alderman 
r.  Diament,  7  N.  J.  L.  197;  Den  v. 
Evaul,  I  N.  J.  L.  233;  Den  v.  Ball,  3  N. 
J.  L.  528. 

New  York, — Exp,  Reynolds,  i  Cai. 
(N.  Y.)  500;  Jackson  v,  Hasbrouck,  5 
Johns.  (N.  V.)  366;  Jackson  v.  Rath- 
bone,  3  Cow.  (N.  Y.)  2QI ;   Jackson  v 


1820,  but  the  judgment  of  revivor  was 
reversed  in  1822  because  the  pers'onal 
representatives  ought  to  have  been 
parties.  In  the  meantime  the  plaintiffs 
obtained  possession  under  a  habere 
facias  and  afterwards  by  another  scire 
facias  revived  the  judgment.  The  de- 
fendants, after  the  reversal  of  the  first 


Tuttle,  9  Cow.  (N.  Y.)  233;  Skinner  v.     judgment  of  revivor,  sued  out  a  scire 


Hannan,  81  Hun  (N.  Y.)  376. 

North  Carolina, —  Mcllwean  v.  Shine, 
I  Mart.  (N.  Car.)  54;  Lytle  v.  Lytic,  94 
N.  Car.  522;  Judge  v.  Houston,  12 
Ired.    L.    (N.    Car.)    108;     McKay    v. 


facias  for  restitution.     It  was  held  that 
restitution  should  have  been  refused. 

Yalne  of  Mesne  Profits.  —  The  award 
or  entry  of  reversal  is  that  the  defend- 
ant be  restored  to  all  things  which  he 


Glover,  7  Jones  L.  (N.  Car.)  41 ;  Cowles    has  lost  by  reason  of  the  reversed  judg- 
V.   Ferguson,  90  N.   Car.   308;    Davis    ment,  and  in  case  of  a  real  action  it 


V,  Higgins,  87  N.  Car.  298:  Springs  i'. 
Schenck,  99  N.  Car.  551;  Ferguson  v, 
Wright,  115  N.  Car.  568. 

Ohio.  —  Poole   v.   Loan,  etc.,  Co.,  4 
Ohio  Dec.  504. 


may  be  more  particular,  viz.,  '*  that  he 
be  restored  to  the  tenements  aforesaid, 
with  the  appurtenances,  together  with 
ihe  issues  and  profits  thereof  received 
in  the  meantime  between  the  judgment 


Pennsylvania.  — Monongahela  Valley    aforesaid  and  the  reversal  thereof,  and 


Camp  Meeting  Assoc,  v,  Patterson,  96 
Pa.  St.  469:  Hessel  v.  Fritz,  23  W.  N. 
C.  (Pa.)  299;  Grossman's  Appeal,  102 
Pa.  St.  137;  Shaw  v.  Bayard,  4  Pa.  St. 

257. 

Tennessee.  — Blair    v.    Pathkiller,     5 


to    all   things,"    etc.      Cummings    v. 
Noyes,  10  Mass.  433. 

ConcliisiYenees  of  Judgment  of  Bettitn- 
tion.  —  A  j  udgment  of  restitution  given 
upon  the  reversal  of  an  erroneous 
judgment  in  ejectment  is  conclusive  of 


V. 


Yerg.  (Tenn.)230;  Caruthersr.  Caruth-    the   matters  adjudicated    by    it.     '*  It 

establishes  beyond  further  question  the 
right  of  the  plaintiff  in  error  to  be  re- 
stored to  all  things  which  he  has  lost 
by  reason  of  the  erroneous  judgment. 
Its  justice  cannot  be  rejudged  in  any 
collateral  proceeding.  Its  execution 
cannot  be  delayed  to  abide  the  final 
result  of  I  he  suit  in  which  it  is  ren- 
dered. Its  object  is  to  restore  the  par- 
lies immediately  to  the  condition  they 
were  in  when  the  suit  was  com- 
menced." Breading  v.  Blocher,  29 
Pa.  St.  347. 
Bestitntion  Is    of  Conrte    where    the 


ers,   2   Lea  (Tenn.)   71;    Hickman 
Dale.  7  Yerg.  (Tenn.)  149. 

Texas, — Jones  v.  Barnett,  38  Tex. 
637;  Texas  Land  Co.  v.  Williams,  51 
Tex.  51. 

West  Virginia.  —  Brown  «/.  Cunning- 
ham, 23  W.  Va.  109. 

Wis£07isin.  — Gelpeke  v.  Milwaukee, 
etc.,  R.  Co.,  II  Wis.  454;  Smith  x'. 
Pretty,  22  Wis.  655;  Brown  v.  Cohn, 
88  Wis.  635. 

United  States.  —  West  v.  Talman,  4 
Wash.  (U.  S.)  200;  Thomas  v.  Newton, 
Pet.  (C.  C.)  444. 

England.  —  Doe  v.  Roe,  4  Burr.  1996;  issuing  of  a  habere  facias  is  an  abuse 
Cotlingham  v.  King,  i  Burr.  629;  Doe  of  the  court's  discretion.  Sympson  v, 
V.  Wandiass,  7  T.  R.  113;  Doe  v.  Roe,    Juxon,    Cro.    Jac.    698;     Thomas    v, 
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value,  is  one  which  belongs  exclusively  to  the  defendant  or  his 
representatives.* 

T.  Fbom  Whox  Eestitutiov  Coxpelled  —  1.  Parties  to 
Action.  —  Restitution  on  reversal  of  a  judgment  can  be  com- 
pelled only  from  parties  to  the  record  •  or  from  their  beneficial 

Onrens,  2  Balst.  194;  Greer  v,  McClel-  versed  after  payment  of  the  money,  the 

land,  I    Phila.  (Pa.)  128,  7  Leg.  IqL  defendant  in  the  principal  action  is  a 

(Pa.)  202.  proper    person    to    obtain    restitution 

Agreement  forBestitiittoB  VphtUL  —  In  from  the  plaintiff;  for  as  the  garnishee 

Cabiil  V.   Benn,  6  Binn.  (Pa.)  99.  the  is  discharged  from  liability  to  him.  no 

plaintiff,  after  recovery  in  ejectment,  one    is  interested  but    the  defendant, 

took   possession    of    the    premises   in  Lewis  v.  Chicago,  etc.,  R.  Co.,  97  Wis. 

question  under  a  habere   facias,   and  368. 

the  defendiint  afterwards  sued  out  a  Judgment  Against  ftiuwties.  —  Where 
writ  of  error.  There  was  an  agree-  judgment  against  the  sureties  on  an 
mem  between  the  parties  that  the  appeal  bond  is  reversed,  if  their  prin- 
quesiion  of  malcing  restitution  to  the  cipal  has  paid  money  on  the  judgment 
plaintiff  should  be  submitted  to  an  ar-  to  the  plaintiff  in  the  original  action 
bitrator,  who  decided  that  restitution  the  sureties  are  entitled  to  restitution 
should  be  made  on  the  ground  that  the  of  the  money,  inasmuch  as  the  prind- 
writ  of  error  was  a  supersedeas.  On  pal  is  not  a  party  to  the  action  against 
the  decision  on  the  writ  of  error  the  the  sureties.  Marshall  v.  Macy,  (Supm. 
court  held  that  the  award  should  be  Ct.  Gen.  T.)  loAbb.  N.  Cas.  (N.  Y.)  87. 
enforced,  but  did  not  decide  the  qnes-  Where  a  surety  on  an  appeal  bond 
tion  of  law.  paid  the  amount  due  on  the  bond  to  the 
1.  M'Lagan  v.  Brown,  ii  III.  519;  plaintiff  upon  the  affirming  of  the  origi- 
Major  V.  Collins,  17  III.  App.  239;  Ed-  nal  judgment  by  a  state  court,  and  the 
wards  v,  Phillips,  91  N.  Car.  355.  judgment  of  the  state  court  was  after- 
Property  in  Hands  of  Beoeiyer. —  Where  wards  reversed  by  the  Supreme  Court 
the  plaintiff  in  an  action  in  which  the  of  the  United  States,  it  was  held  that 
judgment  was  reversed  was  a  corpora-  the  surety  or  his  assignees  could  not 
tion,  and  all  of  its  property  had  passed  maintain  an  action  against  the  plaintiff 
into  the  hands  of  a  receiver,  it  was  in  the  original  judgment  to  recover  the 
held  unnecessary  to  make  an  order  for  money  so  paid.  Garr  v.  Martin,  20  N. 
a  writ  of  restitution  to  place  the  de-  Y.  306,  reversing  i  Hill.  (N.  Y.)  358. 
fendant  in  his  original  possession.  Interveners  Entitled  to  Sastitntion.  — 
Atlantic,  etc.,  R.  Co.  v.  Sharp,  70  N.  Where  third  patties  Intervened,  the 
Car.  509.  plaintiff  recovered  judgment  at  the  trial 
Assignee  in  Bankruptcy.  —  Where,  by  against  the  defendant  and  the  inter- 
reason  of  an  assignment  in  bank-  veners,  from  which  judgment  the  in- 
ruptcy,  the  rights  of  the  defendant  had  terveners  appealed,  and  the  judgment 
passed  from  him,  it  was  held  that  a  against  them  was  reversed,  but  pend- 
writ  of  restitution  should  issue  in  favor  ing  appeal  an  execution  was  sued  out 
of  the  bankrupt's  assignee.  McMillan  by  the  plaintiff  against  the  defendant, 
V.  Love,  72  N.  Car.  18.  and  was  satisfied.  It  was  held  that  by 
Motion  by  Landlord  After  Dispossenion  making  payment  under  execution  the 
of  Tenant.  —  Where  only  the  tenant  in  defendant  was  discharged  as  against 
possession  was  served,  and,  after  judg-  the  interveners,  but  that  the  interveners 
ment  in  ejectment,  ejected,  it  was  held  were  entitled  to  a  judgment  for  restitu- 
that  the  landlord  could  not  afterwards  tion  against  the  plaintiff  for  what  he 
come  in  and  move  for  a  writ  of  restitu-  should  collect  from  the  defendant, 
tion,  and  that  his  remedy  to  regain  Ciaflin  v,  Pfeifer,  84  Tex.  23. 
possession  was  by  suit  against  the  2.  Rex  v.  Leaver,  2  Salk.  587,  hold- 
plaintiff.  Edwards  v.  Phillips,  91  N.  ing,  in  a  case  where  one  was  convicted 
Car.  355.  upon  an  indictment  and  fined,  and  pay- 
Beveisal  of  Jadgment  in  Garnishment,  ment  of  the  fine  was  made  to  collectors, 
—  Where  the  defendant  in  the  princi-  and  the  judgment  was  afterwards  re- 
pal  action  is  made  a  party  to  a  gar-  versed,  that  no  remedy  for  restitution 
nishee  action,  and  on  appeal  by  him  a  lay  against  the  collectors,  because  they 
jadgment  against  the  garnishee  is  re-  were  not  parties  to  the  record.    See 

880  Volume  XVIII. 


ftw  Whoa                       RESTITUTION,  BMitlutloii  G«mp6ll«d. 

assignees,*  or,  in  case  of  the  death  of  the  execution  plaintiff, 
from  his  executor  or  administrator.* 

S.  Third  PerB<»L(i  —  Restitution  cannot  be  compelled  from  third 
persons  who  were  bona  fide  purchasers  at  a  sale  under  an  execu- 
Won  dependent  upon  a  judgment  subsequently  reversed,  or  who 
acquired  bona  fide  collateral  rights  thereunder,  and  their  rights 
are  in  no  way  affected  by  the  subsequent  reversal  of  the  judg* 
ment.* 

also  U.  S.  Bank  v,  Washington  Bank,  faith  at  a  sale  under  such  judgment 

6  Pel.   (U.S.)  9;    Stroud  v.  Casey,  25  should  not  be  affected  by  such  reversal, 

Tex.   754;    Doe  v,  Williams.  2  Ad.  &  it  was   held  that  the  assignee  of  the 

£1.  381,  29  £.  C.  L.  122.  execution  plaintiff  is  not  a  purchaser 

Where  a  Single  Woman  who  has  ob-  in  >;ood  faiih  in  the  sense  that  he  is 
tained  the  benefits  of  a  Judgment  mar-  entitled  to  retain  property  purchased 
ries  after  that  judgment  has  been  by  the  execution  plaintiff  under  the  re- 
reversed,  restitution  can  be  compelled  versed  judgment!  Singly  v.  Warren, 
from  the  husband.  Vesey  v.  Harris,  18  Wash.  434. 
Cro.  Car.  328;  Little  v.  Bunce,  7  N.  S.  Little  v.  Bunce,  7  N.  H.  485. 
H.  485.  ]^enotLal  Aepresentative  of  ^^lalatiiP.  — 

Beversal  on  Writ  of  Bevlew.  —  Where  Where  the  plaintif!  dies  and  the  cause 

the  judgment  is  reversed  on  a  writ  of  is  revived  against  his  executor,  it  is 

review  the  rule  is  the  same.     Little  v,  unnecessary  to  commence  a  new  and 

Bunce,  7  K.  H.  485.  original  proceeding  to  recover  money 

The  tTnited  States  cannot  be  ordered  paid  to  the  decedent,  as  the  executor 

by  the  Supreme  Court  to  make  restitu-  stands  in  his  shoes  and  subject  to  the 

tion    of   money    recovered   in   a  lower  same    remedies    and    proceedings    as 

court.     Ex  p,  Morris,  9  Wall.  (U.  S.)  would  be  allowed  against  the  plaintiff 

605.  if  he  were  alive.     Gates  v.  Brinkley,  4 

Where  an  Agent  Is  Party  to  a  Bait  and  Lea  (Tenn.)  710. 

has  received  money  under  the  jud^-  Administrator  Liable  in  His  Individnal 

ment,  which  he  has  paid  over  to  his  Capacity.  —  In    Burdine    v.     Roper,    7 

principal,  although  he  had  knowledge  Ala.  466,  an  administrator  caused  an 

that  an  appeal  was  to  be  taken,  he  can  execution  to  be  issued  upon  a  judg- 

be  compelled  to  make  restitution  when  ment  obtained  by  his  intestate,  and  to 

the  judgment  is  reversed.     Penhallow  be  levied  on  a  slave  who  was  claimed 

v»  Doane,  3  Dall.  (U.  S.)  54.  by  a  third  person.     On  a  trial  of  the 

Plaintiff's  Attorney.  —  Where  the  at-  right  of  property  the  slave  was  con^ 

torney  of  the  plaintiff  bought  land  at  demned  and  sold,  and   the  mchcv  was 

an  execution  sale,  he  was  considered  received  by  the  administrator.     After* 

to  represent  the  plaintiff  in  so  far  as  wards  the  judgment  of  Condemnation 

that  he  would  be  compelled  to  make  was  reversed,  and  upon  another  trial 

restitution  to  the  defendant  upon  a  re.  the  slave  was  found  not  liable  to  the 

versal  of  the  judgment  on  which  exe-  satisfaction  of  the  execution.     It  was 

cution  issued.     Hannibal,  etc.,  R.  Co.  held  that  the  administrator  was  liable 

V.  Brown,  43  Mo.  294.  for  the  money  so  received  by  him  In 

Where  Bondholders  Fnrohased  at  a  Sale  his  individual  and  not  in  his  reprcsen* 

in  which  their  trustee  represented  them  tative  capacity. 

as  plaintiff,  it  was  held  that  restitution  Money  Beceiyed  by  Bepresentative  of 

from  thsm  could  be  compelled.     Rob-  Estate. —  Wheie  money  received  from 

inson  v.  Alabama,  etc.,   Mfg.  Co.,  67  the  defendant  is  still  in  the  hands  of 

Fed.  Rep.  189.  the  representative  of  the  estate  of  a  de- 

1.  Langley  v.  Warner,  5  N.  Y.   327;  ceased   person,  and   he   has  not  been 

Winterson  t/.  Hitchings,  (C.  PI.  Gen.  charged  with  it  by  any  court,  he  may 

T.)  10  Misc.  (N.  Y.)  396.  be  compelled  in  his  personal  character 

Under   Ball.  Annot.   Codes  &   Stat,  to  refund  the  money  on  a  reversal  oi 

Wash.  (1S97),  §  6526,  providing  for  the  the  judgment  under  which  he  received 

restoration  to  an  appellant  of  property  it.     Gillmore  v*  Meeker,  t  Ohio  Dec. 

taken  from  him   by  means  of  ajudg-  (Reprint)  63. 

ment  or  order  reversed,  but  that  prop-  3.  Alabama,  -^  Marks  v,  CowlcSi  61 

erty  acquired  by  a  purchaser  in  good  Ala.  299. 
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VI  EzTEHT    OF    Eebtittttiov  —  1.  Specific    Property.  —  When 

Property  Taken  nnder  %  Judgment  Sabaeqnently  Eeyersed  It  in  the  Aetnal  Poeeetiioii 
of  the  PUintiif,  by  purchase  or  otherwise,  the  defendant  may  compel 
specific  restitution  thereof,  because  so  far  as  the  plaintiff  is  con- 
cerned his  title  thereto  is  at  an  end.* 

Florida.  —  Florida  Cent.    R.    Co.  v.  lected  under  it  should  l>c  applied   to 

Bisbee,  i8  Fla.  60.  the  debt  of  the  plaintiff  to  a  third  per- 

Illinois.  —  Mcjilion  v.  Love,   13  III.  son,  it  was  held  that  it  could  not  be 

486;    Guiteau  v.   Wisely,   47   111.   436;  recovered   back  from  the  third  person 

Horner    v.    Zimmerman,    45    111.    14;  on  reversal  of  the  judgment.     Florida 

Wadhams  v.  Gay,  73  III.  415;  Major  v.  Cent,  R.  Co.  v.  Bisbee,  18  Fla.  60.    See 

Collins,  17  III.  App.  239.  also  White  v.  Butt,  32  Iowa  335;  Phil- 

Indiana.  —  McCormick  v.   McClure.  lips  v,  Johnson,  7  Mart.  (La.)  226;  Phil- 

6  Blackf.  (Ind.)  466;  Doe  v.  Crocker,  2  lips  v.  Curtis,  7  Mart.  (La.)  237. 

Ind.  575.  Payment    to    Judgment     Creditors. — 

Louisiana.  —  Williams   v.  Gallien,  I  Where  under  a  decree  money  was  dis- 

Rob.   (La.)  94;    Baillio  v.   Wilson,    5  tributed  among  judgment  creditors  and 

Mart.  N.  S.  (La.)  214.  on  appeal  the  decree  was  reversed,  the 

Missouri.  —  Gott  v.  Powell,  41  Mo.  plaintiff  filed  a  bill  to  carry  the  decree 

416;    Vogler  V.  Montgomery,  54   Mo.  of  reversal    into    effect,    making    the 

577;  Tones  v.  Hart,  60  Mo.  362.  judgment     creditors     parties.      They 

Nebraska.  —  McAusland  v.  Pundt,  I  answered    that  they   had  received  the 

Neb.  211.  money  when  offered  to  them  under  the 

New  Hampshire.  — Little  v.  Bunce,  7  decree  and   knew  nothing  of  any  con- 

N.  H.  485.  flicting  claims.     It  was  held  that  they 

New  York.  —  Forstman  v.  Schulting,  should  refund  with  interest  and  costs. 

108  N.  y.  no:  Simpson  v.  Hornbeck.  3  Bayley  v.  Pearman,  i  Ohio  Dec.  (Re- 

Lans.  (N.  Y.)  53;  Grauer  v.  Grauer,  (C.  print)  56. 

PI.  Gen.  T.)  2  Misc.  (N.  Y.)98;  Wood-  Summary  Bemedies  for  Bestitntion. — 

cock   V.    Bennet,    i  Cow.  (N.  Y.)  734;  Where  the  rights  of  third  persons  are 

Lovett  V.  German   Reformed  Church,  involved,    no  proceeding  by    way    of 

12  Barb.  (N.  Y.)  83.  motion  or  other  summary  method  of 

Ohio.  —  Taylor  V.  Boyd,  3  Ohio  354;  compelling   restitution    is    applicable. 

McBride  V.  Longworth,  i4  0hio  St.  351.  Farmer  v.   Rogers,  10  Cal.  335;    Rey- 

Texas,  —  Stroud    v.  Casey,  25   Tex,  nolds  v.  Reynolds,  (Cal.   1885)  8  Pac. 

754.  Rep.    184;    Hanschild   v.   Stafford,  27 

Washington.  —  Singly  v.  Warren,  18  Iowa  301;  Oulten  v.  Palmateer,  7  J.  J. 

Wash.  434.  Marsh.  (Ky.)  242;    Horton  v.  Wilde,  8 

Wisconsin.  —  Corwith      v.      Illinois  Gray  (Mass.)  425;    Field  v.  Maghee,  5 

State  Bank,  15  Wis.  289.  Paige  (N.  Y.)  539. 

United  States.  —  U.  S.  Bank  v.  Wash-  1.  California.  —  Reynolds  v.  Harris, 

ington  Bank,  6  Pet.  (U.  S.)  16;  Galpin  14  Cal.  680. 

V.  Page,  18  Wall.  (LJ.  S.)  350.  Illinois.  —  Hays  v.   Cassell,    70    111. 

England.  —  Manning's  Case,  8  Coke  670;    Mcjilton   v.    Love,    13    111.    486. 

94.  And   see   M'Lagan   v.  Brown,   11    III. 

Bestitntion  Cannot  Be  Compelled  firom  519. 

the  Attorney  of  the  Plaintiff  who  has  re-  Maine.  —  Bryant  v.  Fairfield,  51  Me. 

ceived  the  proceeds  of  the  execution  149. 

from  the  officer  and  has  appropriated  Missouri,  —  Gott  v.  Powell,  41  Mo. 

it  according  to  a  previous  arrangement  416;    Vogler  v.    Montgomery,  54  Mo. 

between  him  and  his  client  in  payment  577. 

of  a  debt  due  from  the  latter  to  him,  New  York.  —  Dater  v,  Troy  Turn- 
notwithstanding  he  is  aware  that  steps  pike,  etc.,  Co.,  2  Hill  (N.  Y.)  629; 
have  been  taken  to  reverse  the  judg-  Lovett  v.  German  Reformed  Church, 
itient.  Langley  v.  Warner,  3  N.  Y.  12  Barb.  (N.  Y.)  67. 
327.  See  also  Butcher  V.  Henning,  90  Ohio.  —  Hubbell  v.  Broad  well,  8 
Hun  (N   Y.)  565.  Ohio  120. 

Xoney  Applied  by  Order  of  Court. —  United    5/fl^^j.  —  Robinson    v.    Ala- 

Where  a  decree  was  reversed  after  a  bama,   etc.,    Mfg.   Co.,  67   Fed.    Rep. 

court  had  ordered  that  the  money  col-  189;    U.  S.  Bank  v.  Washington  Bank, 
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Wliere  the  BpeeiAe  Property  Is  ConitmotiYely  in  the  Plaintiff's  Possession,  by 
reason  of  the  purchase  of  it,  at  an  execution  sale  under  the  judg- 
ment subsequently  reversed,  by  one  in  privity  with  the  plaintiff, 
the  defendant  may  compel  a  specific  return.* 

6  Pet.  (U.  S.)  8;  Galpin  v.  Page,  18  in  such  case  he  is  to  have  a  right  of 
Wall.  (U.  S.)  350;  Northwestern  Fuel  action  for  a  money  equivalent.  The 
Co.  V.  Brock,  139  U.  S.  216.  rule,  as  thus  stated,  would  leave  the 
England.  —  Hoe*s  Case,  5  Coke  90.  parties  to  take  advantage  of  the  pro- 
Contrary  Opinions.  —  There  are  deci-  ceedings  for  the  enforcement  equally 
sions  holding  that  the  fact  that  the  with  third  persons." 
complainant  himself  is  the  purchaser  Either  Property  or  Damagee.  —  It 
makes  no  difference,  on  the  ground  seems  that  in  California^  if  the  plaintiff 
that  it  is  the  policy  of  the  law  to  sustain  be  the  purchaser  at  a  sale  under  exe- 
judicial  sales,  and  that  there  is  the  cution,  the  defendant  may  at  his  elec- 
same  reason  for  protecting  parties  who  lion  either  have  the  sale  set  aside  and 
are  purchasers  that  there  is  for  protect-  be  restored  to  the  possession  or  have 
ing  strangers.  Parker  v.  Anderson,  5  an  action  for  damages.  Reynolds  v. 
T.  B.  Mon.  (Ky.)  455;  Gossom  r.  Don-  Hosmer,  45  Cal.  616;  Johnson  v.  Lamp- 
aldson,   18  B.   Mon.  (Ky.)  230;    South  ing,  34  Cal.  293. 

Fork  Canal  Co.  v.  Gordon,  2  Abb.  (U.S.)  Lien  on  Property  Taken  Improperly.  — 
479.  In  the  case  last  cited  it  was  said  In  Wincerson  v.  Hitchings,-  (C.  PI. 
by  Field,  J.;  *'  There  is  some  contra-  Gen,  T.)  10  Misc.  (N.  Y.)  396,  whicfi 
diction  in  the  adjudged  cases  as  to  the  was  an  equitable  pioceeding  10  obtain 
effect  of  a  reversal  of  a  judgment  or  restitution  of  property  sold  under  exe- 
decree  upon  rights  acquired  under  it.  cution  upon  a  judgment  which  was 
This  contradiction  has  arisen  princi-  subsequently  reversed,  it  was  held  that 
pally,  if  not  entirely,  from  not  distin.  on  reversal  the  legal  right  to  retain 
guishing  between  the  effect  of  the  anything  obtained  by  virtue  of  the  re- 
reversal  upon  the  rights  of  the  parties  versed  judgment  is  gone,  and  that  the 
with  respect  to  the  subject-matter  in  property  acquired  under  it  cannot  be 
controversy  and  its  effect  upon  rights  held  as  security  for  a  subsequent  judg- 
acquired  on  proceedings  taken  for  its  ment  so  as  to  entitle  an  assignee  of  the 
enforcement;  and  yet  the  difference  in  judgment  to  retain  it  as  matter  of 
the  operation  of  the  reversal  in  the  two  legal  right  until  his  claim  is  satisfied, 
cases  is  obvious,  and  need  only  be  Compare  Carson  v.  Carson,  2  Met.  (Ky.) 
stated  to  be  recognized.  *  *  ♦  The  97,  where  a  party  against  whom  a  pro- 
principle  that  the  defendant  or  unsuc-  ceeding  was  instituted  to  compel  a  les- 
cessful  party  in  the  court  below  is  to  titution  of  money  collected  on  ajudg- 
be  restored  to  all  things  which  he  lost  ment  afterwards  reversedwas  permitted 
by  the  erroneous  judgment  or  decree  to  defeat  a  recovery  by  showing  that 
cannot  apply  to  those  things  the  title  he  had  a  demand  against  the  claimant, 
of  which  may  be  transferred  by  pro-  who  was  a  nonresident,  equal  in 
ceedings  taken  for  the  enforcement  of  amount  to  the  sum  collected  under  the 
the  judgment  or  decree  when  its  en-  judgment. 

forcement  is  not  stayed   pending  the  Land  Sold  Sabject  to  PlaintiiFi  Claim.— 

appeal.     The   restoration   in  specie  in  Where  land  belonging  to  the  defendant 

such  cases  being  impossible  without  was  sold  under  judgment,  subject  to 

infraction  of    the  principle   by   which  certain  claims  of  the  plaintiff,  at  a  spe- 

judgments  of  courts  are  upheld  and  cific  sum,  and  the  plaintiff  became  the 

enforced,  it  follows  that  the  right  which  ultimate  purchaser,  the  court  declined 

the  reversal  gives  must  be  that  of  ac-  to  order  restitution  of  more  than  the 

tion  to  recover  an  equivalent  for  the  sum  actually  paid,  though  willing  to 

lost  thing.     And  perhaps  the  rule  may  order  restitution  of  the  land.     Cassell 

be  stated  thus:    That  the  defendant  or  v.  Cooke,  8  S.  &  R.  (Pa.)  296. 

unsuccessful  party  in  the  court  below  1.  California.  —  Reynolds  v.  Harris, 

is   to  be  restored,  by  reversal,  to  all  14  Cal.  668;    Johnson  v.  Lamping,  34 

things  which  he  lost  by  the  erroneous  Cal.  293;  Reynolds  r.  Hosmer.  45  Cal. 

judgment  or  decree,  if  the  title  to- them  616;     Hewitt    v.    Dean,   91   Cal.   617; 

has  not  passed  by  the  previous  enforce-  Hyde  v.  Boyle.  105  Cal.  102. 

ment  of  the  judgment  or  decree;  and  Illinois,  —  Major  v.   Collins,   17   111. 
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2.  BeooTery  in  Money.  —  Where  the  property  cannot  be 
restored  in  specie  the  authorities  differ  on  the  question  whether 
the  defendant  may,  after  reversal  of  an  erroneous  judgment, 
recover  the  full  value  of  his  property  sold  on  an  execution  there- 
under before  its  reversal,  or  only  so  much  as  the  plaintiff  realized 
upon  execution.  It  seems,  however,  that  decisions  holding  the 
latter  are  more  in  accordance  with  principle  for  the  reason  that 
the  judgment  is  valid  until  reversed.^ 

App.  239;  Mcjilton  z/.  Love,  13  lU.  486;  terioraced    at    the    time    of    reversal. 

M'Lasfan  v,  Brovrn,  11  III.  519;  Fergus  Citing  Muasoa  v.  Plummer,  58  Iowa 

V.  Wood  worth,  44  III.  374.  736. 

Missouri,  —  Hannibal,  etc.,  R.  Co.  v.  But  in   M'Lagan   z^.  Brown,   11  111. 

Brown.  43  Mo.  394.  519,  in  holding  that  no  one  but  the  de- 

Wisconsin,  -^  Corwith  v,  Illinois  State  fend  ant,  his  representatives  or  assigns. 

Bank,  15  Wis.  289.  may  demand    restiiution,    Caioa,   J., 

United    States.  —  U.     S.     Bank    v,  said:    "  Suppose  the  chief  value  of  the 

Washington   Bank,   6   Pet.  (U.  S.)  8;  estate  sold  consisted  in  improvements 

Robinson  v,  Alabama,  etc.,   Mfg.  Co.,  which  had,  through  the  carelessness  of 

67  Fed.  Rep.  189;  Alabama,  etc.,  Mfg.  the  purchaser,  or  by  accident,  burned 

Co.  V.  Robinson,  72  Fed.  Rep.  708.  down,   so    that    when    the    judgment 

Where   the  Property  Itself  Is  in  the  was   reversed  it   was  not  worth  one- 

SUiads  of  the  Bheriff  or  has  been  trans-  fourth  of  the  amount  of  the  sale,  can  it 

ferred  to  the  possession  of  the  plaintiff  be    tolerated    for    a    moment    that    a 

through  the  instnimsntality  of  the  exe-  stranger  may  assert  a  supposed  right 

cution,  the  defendant  is  entitled  to  be  of  the  debtor  and  defeat  the  purchas- 

restored  to  the  specific  property.    Gott  er's  title,  and  thus  prevent  the  defend- 

V,  Powell,  41  Mo.  420;  Hannibal,  eic,  ant  from  recovering  the  price  for  which 

R.  Co.  V.  Brown,  43  Mo.  294;  Jones  v.  the  premises  sold,  instead  of  the  prem- 

H:irt,  60  Mo.  362.  ises     themselves?      The     proposition 

Where  an  Szeoation  Has  Inaed  Against  would  be  as  absurd  in  reason  as  re- 

the  Oofendant  and  Has  Been   Extended  volting  to  justice." 

upon  Hii  Lands,  he  is   entitled  on   re-  Imposition  of  Conditions  as  Preliminary 

versal  of  the  judgment  to  possession  to  Restitution.  —  Where  the  defendants 

and   seizin,  together   with   the  mesne  moved   for  restitution   of   the  specific 

profits.      If  the    execution    has    been  property  on  the  ground  that  the  pur- 

satisfied   by   his  goods  or  money   he  chasers  thereof  at  the  sale  under  the 

should     have    restitution    in    money,  reversed   decree   were   parties,  it  was 

Murray  v.  Emmons,  26  M.  H.  523.  ordered  as  a  preliminary  to  restitution 

Beititntion  of  Stock  Sold  nnder  Deoree.  that  the  defendants  should  pay  into 

—  Whsre  stock  was  sold   under  a  de-  court  the  amount  at  which  the  property 

cree  and  purchased  at  a  nominal  sum  had  sold  under  the  decree.     Alabama, 

by  one  of  the  plaintiffs,  and  by  him  etc.,    Mfg.   Co.   v.  Robinson,  72   Fed. 

assigned  to  his  coplaintiff.  it  was  held  Rep.  708. 

that  on  reversal  of  the  decree  the  stock  1.  Arkansas,  —  McCracken  v.   Paul, 

should  be  returned  and  the  assignment  65  Ark.  553. 

canceled.     Brown  v,   Vancleave,  (Ky.  Connecticut. — Richards  v.  Com  stock, 

1893)  21  S.  W.  Rep.  756.  1  Conn.  150. 

Boterioration  of  Property   Bought   at  Louisiana,  —  McWaters  v.  Smith,  25 

Sale.  —  It    was    held    in    Ft.^  Madison  La.  Ann.  515. 

Lumber  Co.  v,  Batavian  Bank.  77  Iowa  Maine,  —  Bryant  v.  Fairfield,  51  Me. 

393,   under  Code  Iowa,    1873,  §  3198  149. 

(Code   1897,  §  4145),  authorizing  resii-  Minnesota.  —  Peck    v.    McLean,    36 

tution  or  reversal  of  a  judgment,  that  Minn.  228. 

the  defendants  were  entitled  to  a  res-  Missouri. — Shields    v.    Powers,    29 

toration    of     stock    purchased    at    an  Mo.  317:  Jones  v.  Hart,  60  Mo.  362. 

execution    sale    by    an    agent   of    the  New  Hampshire.  —  Gay  v.  Smith,  38 

plaintiffs,   but  not  entitled  to  compel  N.  H.  171;  Little  v.  Bunce,  7  N.  H.  491. 

the   plaintiffs   to  pay   the   amount    of  New   York.  —  Langley  v.  Warner,  3 

their  bid  for  the  stock,  which  had  de-  N.  Y.  327. 
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Wta^  Ibf  ]Miid%Ai  Is  tiM  ?ur^b4Hr  ai  a  Sal^  Hq  Cannot,  of  course, 
recover  (rem  th?  plaintiff  mpre  th^in  wap  paid,  inasmuch  as  he  *» 

in  pofi^esgJQn  gf  th^  property  taken  frpnn  him.* 

m  ?»QQ«»HIW      TO      (toTAIH      EllTXTVTIQIT  —  1.  Mptioft  — 

a.  At  Common  I-aw.  —  Where  thq  specific  thing  o(  which  a 
party  wa^  4epnve^  pr  the  amount  that  he  has  lost  or  paid  under 

compulsion  appears  of  record,  as  by  the  return  of  an  execution 
satisfied,  a  motion  for  a  writ  of  restitution  is  the  proper 
remedy.* 

North      CaroHt^a,  —  Bickerstaff      v,  came  into  the  hands  of  the  plaintiff, 

DQllinger,  i  Murph.  (N.  Car.)  272.  **  su^h  hardship,  when  it  occurs,  will 

Ohio.  —  McOuire     &.     Ely,     Wright  {generally,  if  not  always,  be  the  result 

(Ohio)  520.  of  his  own  acts.     If,  by  failing  to  ap- 

Pennsylvania.  —  Cassell  v.  Cooke,  8  peal,  or  to  obtain  a  supersedeas  on  an 

S.  &  R.  ^Pa.)  ?96.  appeal,  he  permits  the  judgment  to  re- 

En^land  — Goodyer  V,  Juncc,  Yelv.  main  in  force  and  enforceable,  he  can 

i^q;    Backhurst    v.    Mayo,    i   RoI|e's  hardly  complain  that  the  other  party 

Abr.  778;  Eyre  v,  Woodfine.  Cro.  Eliz.  proceeds  to  enforce  it."     Peck  v.   Mc- 

278;    Westerne  v,   Creswick,    4  Mod.  Lean,  36  Minn.  228. 

xoi.  Interest  oa  the  Amonnt  made  at  the 

Antheritiee     to     the     Contrary.  —  In  sale  is  allowed  in  some  cases.    Mc- 

Oould  ?/.  Sternberg.  128  111.  ^10,  it  was  Guire  v.  Ely,  Wright  (Ohio)  520;  Mc- 

sald  to  be  well  settled  that  if  the  pur-  Cracken  v.  Paul,  65  Ark.  553. 

chaser  be  a  third  party,  the  defendant  Sale    Pendin^^     Bevolntive    Appeal  — 

may  recover  from  the  plaintiff  the  value  Lonisiana.  —  If  a  sale  ot  property  un- 

of    the    property.     See    also   Hays   v,  der  a  judgment  takes  place  pending  a 

Casse([,  70  ill.  670;  Mcjiltop  f^.  Love,  devolutive  appeal,  the  reversal  of  the 

13  m.  486;  Trow  V.  Messer,  32  N.  H.  judgment     in     no     manner     impairs 

36;.  the  sale  made  under  the  execution,  but 

The  value  of  land  at  the  date  ot  sale  the  right  of  the  successful  appellant  is 
under  a  decree  subsequently  reversed,  against  the  proceeds,  for  the  amount  of 
together  with  interest,  may  be  recov-  wlilcb  the  plaintiff  in  execution  will  be 
ered  from  the  plaintiff,  and  the  defend-  liable  to  the  successful  appellant.  Me- 
ant is  not  connned  to  the  price  that  the  Waters  v.  Smith,  25  La,  Ann.  515. 
purchaser  paid  for  it.  M^ynart^  r.  Aiupnnt  of  Reeovery  Bep^ated  by  8tat> 
May,  (Ky.  1894.)  25  9.  W.  Rep.  879.  nte. —  By  statute  in  Indiana  (now  Hor- 

In  W^esterne  z/.  Cresv^ick,  4  Mod.  161,  ner's  Stat.  Ind.  1896,  §  670),  where 
the  court  declined  to  permit  the  money  restitution  of  the  specific  property  can- 
collected  on  execution  of  a  reversed  not  be  had,  the  defendant  |s  entitled  to 
judgment  to  be  paid  either  to  the  de-  an  action  against  the  person  by  virtue 
fendant  pr  into  couri  for  his  benefit,  he  of  whose  judgment  he  has  been  in- 
being  a  prisoner  in  the  King's  Bench,  jured,  and  the  amount  recoverable  in 
and  remarked  that  it  would  be  better  such  an  action  is  specified.  See  Doe  v. 
for  the  plaintiff  to  "  agree  **  with  the  Crocker,  2  Ind.  575. 
defendant,  otherwise  the  defendant  An^ount  of  Seeovery  Itegnlated  br  8tat- 
mrght  in  trespass  recover  the  full  ntQ. —  Under  the  early  statute  in  In^ 
value.  ttiana^  where  restitution  of  the  specific 

The   9Mion   ftnr   the    Rale  that    the  property  could  be  had,  the  defendant 

amount  received  by  the  plaintiff  is  all  viras  entitled  to  an  action  agaiq&t  the 

that  can  be  recovered  is.  according  to  person  by  virtue  of  whose  judgment  he 

Gay   V.   Smith,   38   N.    H.    171,    *  the  had  been  Injured,  and  under  the  stat- 

party's  folly  that  he  does  not  pay  the  ute  the  amount  or  sum  which  might  be 

jndgraenl."    C^^'^'^Oo^dyerr.  Junce,  recovered  in  such  an  action  was  regu- 

Yelv.  179.  lated.     Doe  v.  Crocker,  2  Ind.  $75. 

Though  It  May  Seem  a  Hardship  to  the  1.  McCracken  v.  Paul,  6$  Ark.  553. 

Defendant    that    under    an    erroneous  2.  Anonymous,  2  Salk.  588:  Norton 

judgment  his  property  may  be  sold  for  v,   Sanders,   3  J.   J.   Marsh,   (Ky.)  5; 

greatly   ^ess  than   its  value,   ani   his  Farrow  f.  Farrow,  2  J.  J.  Marsh.  (Ky.) 

right  of  restitution  be  limited  to  what  388;   Crockett  v.   Lashhrook,   5  T.  B. 
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• 

b.  Under  Statute.  —  In  most  states  the  practice  as  to 
obtaining  restitution  is  regulated  by  statute,  and  almost  every 
conceivable  case  is  provided  for,  but  as  a  general  rule  it  is  proper 
to  move  for  a  rule  or  order  in  the  nature  of  a  scire  facias  calling 
on  the  parties  interested  to  show  cause  why  restitution  should 

not  be  made.*     This  summary  remedy,  however,  has  been  held 

Mon.  (Ky.)  530;  Haebler  v.  Myers,  132  issue  to  try  the  facts.    Jackson r.  Has- 

N.  V.  363.  brouck,   5  Johns.  (N.  Y.)  366;  Connor 

Motion!  for  BMtitntion  Where  Fa€tt  Are  v.  West,  5  Burr.  2672. 
Doabtfol. — *'  Motions  for  writs  of  res-        1.  California,  —  South    Beach    Land 

titution,  when  they  depend  entirely  on  Assoc.  ^>.  Christy,  41  Cal.  501. 
facts   to   be    proved   or   disproved    by        Illinois, — Coleman    v.    Doe,    3    IlL 

swearing  only,  have  never  been  favored  251;  Wangelin  z/.  Goe,  50  111.  459. 
in  this  coart,  and  they  ought  only  to  be        Indiana,  —  Martin     v.    Woodruff,    2 

tolerated   in  cases  where  there  is  no  Ind.  237. 

controversy  about  the  facts,  unless  the        Kentucky, — Frank  v.  Hickman,  7  J. 

controversy  of  faci  is  settled  by  some  J.  Marsh.  (Ky.)  635;    Smith  v,   Horn- 

other  legal    proceeding,    and    for  the  back,  3  A.  K.  Marsh.  (Ky.)  392;  Lively 

best  of  reasons.     The  decision  of  the  v.  Ball,  8   Dana  (Kv.)  313;  Fowler  v, 

court  granting  restitution  cannot  settle  Currie,   2    Dana    (Ky.)   53;    Smith   if. 

the  facts  or  conclude  the  rights  of  the  Robinson,  i  T.  B.  Mon.  (Ky.)  14. 
parlies.     They  may  again  be  contested        Xew  Jersey,  —  Tenant  v.  Saxton,  17 

m    an   action   at    law;    of  course,   in  N.  J.   L.  313;  Anonymous,  3  N.  J.  L. 

doubtful  cases  of  fact  it  is  better  10  459. 

leave  the  parties  to  an  action  at  first  than  New  York,  —  Sheridan  v.  Mann, 
to  disturb  the  attitude  in  which  they  (Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N. 
stand.  Courts  generally  will,  in  a  Y.)20i;  Hayes  i/.  Nourse,  (C.  PI.  Spec 
summary  way,  correct  the  abuse  of  &  Gen.  T.)  25  Abb.  N.  Cas.(  N.  V.)  95; 
their  process,  but  when  the  fact  be-  Dawley  v.  Brown,  (Supm.  Ct.)  43 
comes  doubtful  whether  the  process  How.  Pr.  (N.  Y.)  17.  Badger  z^.  Apple- 
has  been  abused  or  rightfully  exe-  ton,  (C.  PI,  Gen.  T.)  12  Civ.  Pro.  (N. 
cuted,  it  is  better  to  leave  the  parties  to  Y.)  93;  Market  Nat.  Bank  v.  Pacific 
their  remedy  by  action,  especially  in  a  Nat.  Bank,  102  N.  Y.  464;  Kidd  v, 
case  where  none  of  their  rights  will  be  Curry,  29  Hun  (N.  Y.)  215. 
barred  by  not  disturbing  the  process.**  Pennsylvania,  —  Gardiner  v,  Schuyl- 
Crockett  v.  Lashbrook,  5  T.  B.  Mon.  kill  Bridge  Co.,  2  Binn.  (Pa.) 450;  Ben- 
(Ky.)530.  scotter  v.  Long,  167  Pa.  St.  595;  Greer 

Whenever    the    facts    necessary    to  v.  McClelland,  i  Phila.  (Pa.)  128,  7  Leg. 

authorize  restitution  are  not  apparent  Int.  (Pa.)  202. 

on  the  record,  or  are  not  admitted  to  be         Tennessee,  —  Caruthers  v.  Caruthers, 

true,    there    should   be    no    summary  2  Lea  (Tenn.)  71. 

restitution  on  motion,  but  (he  parties         Virginia,  —  Fleming  v.    Riddick,   5 

should  have  an  opportunity  to  try  the  Gratt.  (Va.)  272. 

facts  in  a  regular  proceeding  and  have        Prooeoding  in  Equity.  —  The  proceed- 

them  proved  and  ascertained  on  a  full  ing  by  rule  or  motion  was  said  to  be 

hearingin  the  ordinary  course  of  litiga-  well  known  in  courts  of  law  and  equally 

tion.     Morton  z/.  Sanders,  2  J.  J.  Marsh,  allowable    in     the    courts    of    equity, 

(Ky.)    192:    Logan  v,   M'Nitt,  3    Bibb  where,  under  the  AV/f/»ri&y  practice  in 

(Ky.)  530;    M'Chord  v.   M'Clintock,  5  1848,  it  was  often  resorted  to.     Morgan 

Litt.  (K\r.)  305;  Gardiner  v.  Schuylkill  v.  Hart,  9  B.  Mon.  (Ky.)  80. 
Bridge  Co.,  2  Binn.  (Pa.)  450.  Writ    of    Entry  —  KassadiQsettt.  — 

The  Quantity  of  Land  Actually  Eeoov-  Where  it  appeared  that  the  judgment 

ered  can  be  ascertained  on  reference  to  was  satisfied  by  the  levy  and  extent  of 

the  records  and  title  deed,  etc.     Far-  an  execution  issued  thereon  upon  real 

row  V.   Farrow,   2  J.  J.   Marsh.  (Ky.)  estate  which  was  of  greater  value  than 

388;  Simpson  v.  Shannon,  5  Litt.  (Ky.)  the  sum  at  which  it  was  appraised  to 

322.  satisfy   the  judgment,   and    that    the 

Foigned  Issue  to  Try  Facts.  —  A  mo.  plaintiff  had  no  property,  and  that  a 

tion  for  restitution  will  be  {^ranted  un-  judgment   against   him    for    damages 

less  the  plaintiff  agrees  to  a  feigned  would  be  of  no  value,  it  was  held  on  a 
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inapplicable  where  the  rights  of  third  persons  are  involved,*  or 
where  the  payment  was  made  by  an  officer  on  his  own  responsi- 
bility,* or  where  no  judgment  has  in  fact  been  enforced,'  or 
where  the  property  was  taken  and  sold  under  other  judgments 
than  the  one  reversed.*     It  has  also  been  held  that  the  statutory 

motion  for  a  writ  of  restitution  to  re-  was  reversed,  it  was  held  that  the  court 
store  the  land  specifically  that  if  the  could  not  compel  them,  upon  a  sum- 
title  had  passed  to  another  person  a  mary  application,  to  refund  the 
writ  of  restitution  would  not  help  him,  money  received.  Field  v.  Maghee,  5 
but  that  he  might  maintain  a  writ  of  Paige  (N.  Y.)  539. 
entry.  Horton  v.  Wilde,  8  Gray  2.  Payment  Not  nnder  Order  Appealed 
(Mass.)425.  From. —  Under  Code  Civ.  Pro.   N.   Y., 

Seoovery  of  Money — California, —  §1323,  providing  that  where  a  judg- 
Where  the  reversed  judgment  is  for  ment  or  order  is  reversed  the  court 
the  recovery  of  money  and  its  execu-  may  compel  restoration  of  property  or 
tion  is  not  stayed  by  giving  a  statutory  a  right  lost  by  the  erroneous  judg- 
undertaking,  it  is  held  that  provisions  ment,  a  payment  made  by  an  officer  on 
in  the  California  Code  of  Civil  Proced-  his  own  responsibility  and  not  under 
ure  for  complete  restitution  of  all  prop-  the  order  or  judgment  subsequently 
erty  and  rights  lost  by  an  erroneous  reversed  cannot  be  summarily  restored 
judgment  or  order,  on  reversal  or  modi-  on  motion.  Gillig  z^.  George  C.  Tread- 
fication  of  such  judgment  or  order,  do  well  Co.,  151  N.  Y.  552. 
not  apply,  and  that  ihe  rights  of  pur-  8.  Bestitution  on  Beversal  of  Jnstiee*8 
chasers  at  a  sale  under  such  execution  Judgment—  Wisooniin.  —  Under  Rev. 
are  in  no  respect  affected  by  the  subse-  Stat.  Wis.,  §3772,  authorizing  a  special 
quent  reversal  of  the  judgment.  Such  proceeding  to  enforce,  in  a  summary 
provisions  apply  only  to  cases  where  manner,  the  restoration  of  money  col- 
the  judgment  operates  upon  specific  lected  on  a  judgment  of  a  justice  which 
property  in  such  a  manner  that  its  title  is  afterwards  reversed  on  appeal,  by  an 
is  not  changed,  as  by  directing  the  pos-  order  on  motion,  which  maybe  en- 
session  of  real  estate,  or  the  delivery  of  forced  as  a  judgment,  it  has  been  held, 
documents,  or  of  particular  personal  where  it  was  ordered  by  a  justice  of 
property  in  the  hands  of  the  defend-  the  peace  that  a  garnishee  should  pay 
ant,  and  the  like.  Farmer  v.  Rogers,  into  court  the  amount  of  his  indebted- 
10  Cal.  335.  Hewitt  v.  Dean,  91  Cal.  ness  to  the  principal  defendant,  or  in 
617.  defaultthereof  judgment  would  be  ren- 

1.  Where  property  of  which  restora-  dered  against  him,  which  was  done 
tion  is  sought  was  taken  by  means  of  and  the  amount  collected  on  execution, 
a  judgment  afterwards  reversed,  as  by  that  upon  the  reversal  of  such  order 
voluntary  <ale,  or  by  seizure  and  sale  restitution  of  the  amount  collected 
under  process,  and  passed  to  an  inno-  could  not  be  ordered  on  motion,  because 
cent  purchaser,  or  where  the  money  so  no  judgment  of  a  justice  had  been  col- 
taken  was  recovered  and  held  in  a  lected;  no  judgment  had  been  re- 
fiduciary  capacity,  and  in  the  proper  versed;  the  judgment  actually  collected 
and  ^t'/zr/yf^^  discharge  of  such  fiduciarv  had  never  been  appealed  or  reversed; 
duty,  pursuant  to  an  order  of  court,  an  order  of  the  justice  only  was  re- 
has  been  paid  over  to  another,  the  versed;  the  money  was  not  collected 
summary  remedy  by  motion  for  resti-  on  the  order,  nor  was  the  order  com- 
tution  under  the  Iowa  statute  cannot  plied  with  by  payment.  Eilers  v. 
properly  be  administered,  and  in  such  Wood,  64  Wis.  422. 
cases  the  party  must  be  limited  to  his  4.  Property  Sold  nnder  Other  Jndgmenti. 
remedy  by  a  proceeding  in  which  he  — A  court  of  appeal  may  restore  in  a 
can  have  all  necessary  parties  brought  summary  manner,  under  Code  Civ. 
before  the  court  and  the  rights  of  all  Pro.  N.  Y.,  §  1323,  property  or  rights 
adequately  protected.  Hanschild  r.  which  have  been  lost  on  the  judgment 
Stafford,  27  Iowa  301.  which  it  has  reversed,  and  is  thus  en- 

Where    Third  Fersone    Had    Beceived  abled  to  make  its  reversal  effectual  and 

Honey  under  a  decree  because  they  had  undo    what   has  leen  done  under  the 

an    equitable    lien    upon    the    money  erroneous   judgment    without   the    in- 

which  was  recovered,   and   the  decree  stitulion  of  a  new  action,  but  it  cannot 
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remedy  by  motion  does  not  prohibit  a  recovery  by  appropriate 
action.  ^ 

c.  Requisites  of  Motion.  —  A  motion  for  restitution  should 
show  clearly  that  the  circumstances  of  the  case  are  such  that 
restitution  is  proper,  from  the  fact  that  payment  or  satisfaction 
of  the  judgment  afterwards  reversed  has  been  made,  and  should 
be  supported  by  an  affidavit  to  that  effect.* 

W)L«re  %  tela  imdn  Sxeoatioii  Su  Taken  PlaM  the  motion  should 
pointedly  state  who  was  the  real  purchaser  of  the  property  at  the 
execution  sale;  and  if  there  was  more  than  one  purchaser  at 
such  sale,  there  should  be  a  further  statement  of  the  amount 
purchased  by  each.* 

FreTiouf  DmuAd.  —  It  does  not  seem  necessary  that  any  demand 
for  restitution  should  have  been  made  before  moving  for  restitu- 
tion.* 

d.  Notice  of  Motion.  —  Proper  notice  of  the  motion  should 
be  given  to  those  parties  liable  to  be  affected  by  the  order.  ^ 

interfere  in  this  summary  manner  to  on  which  the  motion  is  based.    Jaclc- 

restore  property  taken  and  sold  under  son  v,  Hasbrouck,  5  Johns.  (N.  Y.)  366. 

other  judgments.     Murray  v,  Berdell,  Where  the  statement  respecting  the 

98  N.  Y.  480.  duration  of  the  lease  of  premises  from 

1.  Indiana.  —  Doe  v.  Crocker.  2  Ind.  which  the  defendant  had  been  evicted 

575.     See  also  infra^  5.    Assumpsit  or  and  other  elements  were  but  meagre. 

Action  in  Nature  Thereof,  and   there    was  no  proof  of  what  had 

8.  Eames  v.  Stevrens,  26  N.   H.  117;  taken  place  as  to  the  occupancy  of  the 

Murray   v.   Emmons,   26    N.   H.   523;  property  since  the  judgment,  a  restitu- 

Sheridan  v,  Mann,  (Supm.  Ct.  Spec.  T.)  tion  was  refused.     Zinsser  v.  Herrman, 

5   How.    Pr.   (N.   Y.)  201;    Safford   v,  (Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.) 

Stevens,  2  Wend.  (N.  Y.)  158;  Martin  645. 

V,  Rector,  28  Hun  (N.  Y.)  409.  8.  McCracken  v.  Paul,  6$  Ark.  553. 

An  Sx  Parte  or  Extngndidiu  AilldaTit  4.  Marshall    v.    Macy,    (Supm.    Ct. 

should  not  be  acted  upon,  although  if  Gen.  T.)  10  Abb.  N.  Cas.  (N.  Y.)  87. 

not  objected  to  it  may  be  considered.  5.  Breading  v,  Taylor,  6  Dana(Ky.) 

Morion  v,  Sanders,  2  J.  J.  Marsh.  (Ky.)  228^  Anonymous,  3  N.  J.  L.  459;  Hall 

192.  V.  Emmons,  (N.  Y.  Super.  Ct.  Gen.  T.) 

Vpon  Estahliihing  tke  Fact  of  the  ftitis-  11  Abb.  Pr.  N.  S.  (N.  Y.)  435;  Young 

iiution  of  a&£rroneon8  Jadgment,  either  v.  Brush,  (Ct.  App.)  id  Abb.  Pr.(N.  Y.) 

by  a  return  of  the  execution  issued  or  171;  Grauer  v.  Grauer,  (C.  PI.  Gen.  T.) 

by  affidavits,  the  court  will  grant  leave  2  Misc.  (N.  Y.)  98;    Fleming  v,  Rid- 

for  the  suggestion  of  the  fact  upon  the  dick.  5  Gratt.  (Va.)  272;  Northwestern 

record,    and  judgment  of   restitution  Fuel  Co.  v.  Brock,  139  U.  S.  216.     As 

will  be  awarded.     Earaes  v.  Stevens,  to   notice  of    motions    generally,   see 

26  N.   H.  1X7;  Murray  v.  Emmons,  26  article  Motions,  vol.  14,  p.  121  ct  seq. 

N.  H.  523.  Where  Bestltution  Ii  Sorq^ht  in  E^ty 

What  AffldaTits  Knst  Show.  —  Where  redress  may  be  awarded  in  a  lower 
it  docs  not  appear  from  the  affidavits  court  by  a  decretal  order,  founded 
used  on  a  motion  for  repayment  of  upon  a  rule  to  show  cause,  or  upon  ma- 
money  under  Code  Civ.  Pro.  Cal.,  tion  after  notice  to  the  adverse  party. 
§  957<.  that  the  money  was  paid  after  Fleming  v.  Riddick.  5  Gratt.  (Va.)  272. 
and  in  consequence  of  the  judgment  Want  of  Hotice  of  Motion  for  a  writ 
appealed  from,  the  motion  will  be  de-  of  restitution  cannot  be  assigned  for 
nied.  Reynolds  v,  Reynolds,  (Cal.  error,  if  the  order  be  awarded,  where 
i8S$)  8  Pac.  Rep.  184.  the  party  appears  and   a  decision  is 

Tiie  fact  that  more  land  was  taken  given  on  the  merits.     Smith  v,  Robln- 

thao  was  recovered  should  be  set  out  son,  i  T.  B.  Mon.  (Ky.)  14. 

in  the  affidavit,  if  that  be  the  ground  Bestitntion  Kot  Directed  by  Ajipellat* 
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€,  Hearing  of  Motion.  —  The  court  will  not,  as  a  general 

rule,  suffer  the  merits  of  the  controversy  to  be  gone  into  and 
examined  at  the  hearing  of  a  motion  for  restitution.^ 

/.  Where  Made  — (i)  In  Appellate  Court.  —  The  power  to 
make  restitution  was  exercised  at  common  law  by  courts  of 
review  as  incidental  to  their  power  to  correct  errors.  They  not 
only  reversed  erroneous  judgments,  but  restored  to  the  aggrieved 
parties  that  which  they  had  lost  in  consequence  thereof.  It  was 
usually  a  part  of  the  judgment  of  reversal  "that  the  defendant 
be  restored  to  all  things  which  he  has  lost  on  occasion  of  the 
judgment  aforesaid,"  and  in  cases  where  the  facts  allowed,  a  writ 
of  restitution  thereupon  issued.*  It  is  a  common  practice, 
therefore,  to  make  an  application  for  restitution  to  the  court 
modifying  or  reversing  the  judgment.' 

(2)  In  Trial  Court.  —  Where  the  judgment  is  set  aside  by  the 

Ckinrt.  —  Notice  of  a  motion  for  restiiu-  out  providing  for  a  writ  by  which  it 
tioa  should  be  given  to  the  party  to  be  is  to  be  eJTected  the  court  will  never- 
affected  by  an  order  therefor,  where  theless  award  a  suitable  process." 
the  cause  has  been  remanded  for  a  new  Authorized  by  Statute.  -^  The  statutes 
trial  and  the  court  of  review  has  not  in  many  states  provide  for  the  granting 
directed  restitution  in  its  remittitur,  of  orders  of  restitution  by  an  appellate 
Young  V.  Brush,  (Ct.  App.)  18  Abb.  Pr.  court.  See  the  various  statutes  and 
(N.  V.)  X71.  codes  of  the  United  States. 

1.  Watson  V,  Floral  College,  2  Jones  Mottont  Proper  in  Trial  or  AppeUatA 
L.  (N.  Car.)  211;  Meroney  v.  Weight,  Court. —  Under  the  practice  in  some  ol 
84  N.  Car.  336.  the  states  writs  of  restitution  may  be 

Bevmal  «f  Judgment  in  ^eetnent.  —  granted  either  in  the  court  of  review  or 

Whether  legal  or  equitable  titles  have  in  the  trial  court.     Reynolds  v.  Harris, 

been  acquired  by  the  plaintif)  since  the  14  Cal.  667;  Hanschild  v.  Stafford,  27 

original  judgment  in  his  favor,  will  not  Iowa  301;    Ft.   Ma&ison   Lumber  Co. 

be  considered.     Heileman  v.  Frey,  54  v.  BaUvian  Bank,  77  Iowa  393;  Piatt 

N.  J.  L.  284.  V.  Withington,  (Supm.  Ct.)  25  Abb.  N. 

BMtitntion  Alter  SoTersal  of  Forodosnro  Cas.  (N.  Y.)  103. 
DaoMO.  —  On  the  hearing  of  a  motion  3.  California,  —  Reynolds  v,  Harris, 
for  restitution  on  the  reversal  of  a  de.  14    Cal.    668;     Spring    Valley    Water 
cree  of  foreclosure,  the  grounds  upon  Works  v.  Drinkhouse,  95  Cal,  220. 
which  the  appellate  court  acted  in  re-  New  Hampshire. — Thompson  f.  Car- 
versing  the   decree  cannot  be  consid*  roll,  36  N.  H.  21. 

ered.    Robinson  v.  Alabama,  etc.,  Mfg.  New  Jersey.  —  Scott  v.  Conover,  10 

Co  ,  67  Fed.  Rep.  189.  N.  J.  L.  61. 

2.  Wright  rv.  Hurt,  92  Ala.  593;  Ken-  New  York,  —  Carlson  v,  Winterson, 
oedy  V.  Hamer,  19  Cal.  374;  Com.  v.  146  N.  Y.  3*45;  Biel  v.  Randell,  (Supm. 
Bigelow,  3  Pick.  (Mass.)  31;  Haebler  Ct.  App.  T.)  20  Misc.  (N.  Y.)  335; 
V.  Myers,  132  N.  Y,  363.  Murray    v,    Berdeli,    98    N.    Y.    480; 

In  Com.  V,  Bigelow,  3  Pick.  (Mass.)  Market    Nax.    Bank    v.    Pacific    Nat. 

31,   it   WAS  held  that  where  a  writ  of  Bank,  102  N.  Y.  464;  Estusz^.  Baldwin, 

restitution  in  a  process  of  forcible  en-  (Supm.  Ct.  Spec.  T.)  9  How.  Pr.  (N.  Y.) 

tiy  had  been  executed  and  the  proceed-  80;  Kennedy  v,  O'Brien,  2  E.  D.  Smith 

ings  were    afterwards  quashed   upon  (N.  Y.)  41;  Klinker  v.  Third  Ave.  R. 

certiorari  the  court  had  power  to  award  Co.,  33  N.  Y.  App.  Div.  556;  Hayes  v. 

a  writ  ol  restitution.     In  reply  to  a  sug-  Nourse,  (C.   PI.  Spec.  &  Gen.  T.)  25 

gestion  that  there  was  no  statutory  pro-  Abb.  N.  Cas.  (N.  Y.)  95. 

vision  for  such  a  writ  it  was  said  that  Ohio,  —  Hiler  v.  Hiler,  35  Ohio  St. 

*'  it  would  bie  nugatory  to  quash  the  645. 

proceedings  unless  such  a  writ  should  Pennsylvania,  —  Cassel  v.  Duncan,  2 

be  granted,  and  that  in  many  instances  S.  &  R.  (Pa.)  57;  Hughes's  Appeal,  90 

wbere  the  siatutes  give  a  remedy  with-  Pa.  St.  60;  Whiteseli  r.  Peck,  26  Pittsb. 
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trial  court  on  its  own  motion  or  reversed  by  order  of  an  appellate 
tribunal,  the  trial  court  has  an  inherent  power  to  direct  restitu- 
tion. •     And  it  is  held  that  where  a  court  of  review  does  not 


Leg.  J.  N.  S.  (Pa.)  355;  Kerr  r.  Sharps- 
burg,  etc.,  Turnpike  Co.«  26  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  354. 

Tennessee.  —  Caruthers  v,  Caruthers, 
2  Lea  (Tenn.)  71. 


protest,  a  court  of  appeal  helJ  that  the 
proper  course  was  that  its  mandate 
should  issue  to  the  lower  court  to  carry 
its  judgment  of  restitution  into  effect 
and    that   an    application    for  a   writ 


Virginia.  —  Sianard  v.   Brownlow,  3     of   restitution  should   be  made   there. 


Munf.  (V^a.)  229;  Branch  v.  Burnley,  i 
Call  (Va  )  160. 

Where  Order  of  BMtltation  Ii  Omittad 
in  BeTorsal  Order.  —  On  the  reversal  of 
a  judgment  in  ejectment,  unless  the 
appellate  court  has  provided  for  resti- 


Stoffregen  v,  Biederman,  3  Ohio  Cir. 
Dec.  347. 

Praetiee  in  Federal  Courts.  —  Perhaps 
a  case  might  be  so  plain  as  to  warrant 
a  court  of  review  in  directing  restitu- 
tion in  the  lower  court.     If  not  so  plain. 


tution  on  reversal,  the  successful  party  if  the  decree  of  the  lower  court  is  re- 
cannot  insert  in  his  judgment  an  order  'versed  and  the  case  remanded  with 
of  restitution  merely  by  force  of  the  directions  to  dismiss,  a  court  of  review 
decision  in  his  favor.  His  proper  will  reserve  liberty  to  the  defendants' 
course  is  to  move  the  appellate  court  to  file  in  the  lower  court  a  petition  for 
for  the  insertion  of  such  a  provision  in     restitution  of  the  sums  paid  by  ihem  to 


its  reversal  order.     Martin  v,  Rectcr, 
28  Hiin(N.  Y.)40(;. 

Ahtenee  of  Jurisdiction  in  Lower  Court. 
—  In  Anheuser-Busch  Brewing  Assoc. 


the  complainants  under  the  decree  of 
the  lower  court,  or  to  adopt  some  other 
appropriate  method  for  presenting 
their  claim  for  restitution.     Andrews 


1/.   Hier,   55    Neb.   557,  the  defendant  v.  Thum,  71  Fed.  Rep.  763. 

moved  in  the  District  Court  for  restitu-  1.  Heydenfeldt  v.  Superior  Ct.,   117 

tion  of  moneys  paid  by  him  under  a  Cal.    348;     Hall  v.    Emmons,  (N.   Y. 

judgment  which  had  been  reversed  on  Super.  Ct.  Gen.  T.)  1 1  Abb.  Pr.  N.  S. 

appeal.     In  sustaining  a  denial  of  this  (N.  Y.)435;  Chamberlain  v.  Choles,  35 

motion  the  Supreme  Court  said:   "Had  N.  Y.  477:  Bickett  t^.  Garner,  31  Ohio 

the  record  disclosed  the  fact  of  payment  St.  28;  Hiler  r.  Hiler,  35  Ohio  St.  645; 

this   court   would  ^ave   made   an  ap-  Fleming  v.  Riddick,  5  Gratt.  (Va.)  272; 

propriate  order  for  the  protection  and  Vroman  v.  Dewey,  23  Wis.  626. 

enforcement    of    that  right.     But   we  The  Power  of  a  Court  to  Bepair  an  In- 

were  not  informed  that  any  payment  jury  occasioned  by  its  own  wrongful 

had  been  made   under  the  erroneous  adjudication   is  not  derived    from    a 


judgment,  and  no  application  was 
made  for  a  vacation  or  modification  of 
the  absolute  order  of  dismissal  entered 
here.  So  when  the  motion  for  restitu- 
tion was  presented  the  cause  was  not 
pending  and  the  District  Court  was 
without  jurisdiction  of  the  parties. 
After  the  cause  was  dismissed  the  liti- 
gants were  no  more  subject  to  the 
orders  of  the  court  than  they  were  be- 
fore the  action  was  insiiiuted." 


mandate  of  an  appellate  forum  made 
upon  rendering  the  judgment  or  decree 
of  reversal,  but  is  substantially  the 
same  as  it  exercises  when  its  own  pro- 
cess has  been  abused  or  used  without 
authority;  as,  for  example,  where  a 
writ  of  habere  facias  possessionem  has 
been  sued  out  improperly  and  the 
defendant  therein  turned  out  of  posses- 
sion, the  court  may  award  a  writ  of  res- 
titution.    And  so    it    may    where   its 


Where  the  Judgment  of  an  Appellate  process  has  been  misapplied  by  its  own 

Courtis  Simply  One  of  Beversal,  and  no  authority  erroneously  exercised,  as  is 

restitution    is   awarded,    because    the  made   manifest   by   a   reversal  of  the 

merits  of  the  controversy  between  the  judgment  or  decree  on  which  it  issued, 

parties  are  not  before  the  court,  a  writ  whether  accomplished  by  its  own  juris- 

of  restitution  cannot  b?  awarded  by  the  diction  or  that  of  a  higher  appellate  tri- 

clerk  of  the  court  upon  the  mere  direc-  bunal.     Fleming  v.  Riddick,  5  Gratt. 


tion  of  the   attorney  of  the  appellant. 
Mears  v.  Remare,  34  Md.  333. 

Upon  Suggestion  of  Counsel  that  after 
entry  of  judgment  in  the  lower  court 
an  execution  had  been  issued  and  the 
money   paid   by   the  defendant   under 


(Va.)  272. 

In  Anheuser-Busch  Brewing  Assoc. 
V.  Hier,  55  Neb.  557,  the  Supreme 
Court  of  Nebraska  doubted  the  propri- 
ety of  the  rule  stated  in  the  text,  re- 
marking that  it  was  apparent  that  the 
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carry  out  its  own  process,  but  a  mandate  goes  from  that  court 
to  the  lower  court,  whence  proper  process  issues,  an  application 
for  restitution  should  be  made  in  the  lower  court.* 

decision    in    Fleming    :-.    Riddick,    5  siead  of  multiplying  cases,   it  is  the 

Gratt.  (Va.)  272,   was  "  the  product  of  policy  of  our  code  (hat  the  rights  of 

an  intemperate  zeal  to  avoid  the  un-  the  parties  should  be  determined  as  far 

just  consequences  of  the  court's  error,  as  practicable  in  a    single   litigation; 

We  cannot  accept  it  as  authority.     It  is  and  we  think  the  court  was  warranted 

illogical.     It  fails  to  recognize  the  car-  in  enforcing  restitution  in  a  summary 

dlnal  principle  that  the  power  to  make  manner  upon  the'motion  of  the  defend- 

valid  orders  cannot  survive  the  loss  of  ant." 

jurisdiction.     It  ignores  the  self-evi-  The  Omission  of  a  Mandate  for  Bestitu- 

dent  proposition  that  a  personal  judg-  tlon  cannot,  where   there   has   been  a 

ment  against  a  party  who  is  no  longer  reversal  upon  the  merits,  be  treated  as 

in    court    is    absolutely    and    utterly  resulting  in "  the  monstrous  perversion 

void."  of  justice  that  there  shall  be  no  restora- 

Want  of  Jnrisdiction  in  Trial  Court.  —  tion  to  what  has  been  lost  by  occasion 

Where    the     Supreme    Court    of    the  of  the  erroneous  judgment  or  decree; 

United  States  reversed  a  judgment  of  nor  in  ousting  the  court  below  of  its 

a  Circuit  Court  for  want  of  jurisdir:tion  inherent  and  salutary  jurisdiction  of 

and  remanded  the  case  to  the  Circuit  correcting  the  misapplication  of  its  own 

Court  for  further  proceedings,  it  was  process,    and    so    driving    the     party 

held  that  proceedings  to  enforce  resti-  aggrieved   to  a  new  and  perhaps  un- 

tuiion  were  under  the  control  of  the  productive  action,  it  may  be  in  another 

Circuit  Court,  and  that  the  question  of  and  distant  forum."     Fleming  v.  Rid- 

restitution  did  not  depend    upon    the  dick,  5  Gratt.  (Va.)  272. 

question  whether  or  not  the  court  ren-  The  Question  of  Beetitntion  Is  Not  Ad- 

dering  the  judgment   reversed    acted  jndicated  in  the  Appellate  Court,  but  the 

within     or    without     its    jurisdiction,  mandate  for  it  follows  as  a  declaration 

Northwestern  Fuel  Co.  v.   Brock,  139  or  designation  of  the  legal  effect  of  the 

U.  S.  216.     See  also  Morris's  Cotton,  8  adjudicated     reversal    and   dismissal. 

Wall.  (U.  S.)  507.  *'  In  truth,  the  question  of  restitution 

Equity  Practice.  —  Where  property  is  is  not  presented  to  the  appellate  court 
sold  under  a  void  decree,  even  if  a  for  adjudication  by  the  record  from  the 
court  of  chancery  had  no  jurisdiction  court  below,  where  it  does  not  and  can- 
to order  it  sold  it  has  jurisdiction  to  not  arise  until  after  a  reversal  of  the 
have  the  property  brought  back  into  judgment  or  decree."  Fleming «/.  Rid- 
court  and  to  place  the  parties  in  the  dick,  5  Gratt.  (Va.)  272. 
position  they  occupied  before  the  void  In  the  States  of  Hew  Tork,  Iowa,  and 
judgment  was  rendered.  Brown  v.  California  it  seems  that  wtits  of  restitu- 
Vancleave,  (Ky.  1893)  21  S.  W.  Rep.  tion  may  issue  from  either  the  appeU 
756.  late  or  the  trial  court.     Piatt  v.  With- 

Bestitution  a  Step  in  Fending  Action. —  ington,  (Supm.   Ct.)  25  Abb.  N.  Cas. 

In  Ft.  Scott  First  Nat.  Bank  v.  Elliott,  (N.  Y.)   103;  Hanschild  v,  Stafford,  27 

60  Kan.  172,  it  was  contended  that  a  Iowa  301;  Ft.  Madison  Lumber  Co.  v. 

sun^mary  remedy  did  not  fall  within  Batavian  Bank,  77  Iowa  393;  Reynolds 

those  provided  by  the  Kansas  Code  of  v.  Harris,  14  Cal.  667. 

Civil  Procedure,  and  that,  there  being  Judge  at  Chambert. —  It  is  not  within 

no  writ  of  restitution  in  the  state  pro-  the  jurisdiction  of  a  judge  at  chambers 

cedure,   the  practice  of  restitution  by  to  award  a  writ  of  restitution,  such  writ 

motion   was  not  permissible.     It  was  being  always  founded  upon  a  special 

said,  however,  that  there  was  no  difh-  award  of  court.     Doe  v.  Williams,  2 

culty  in  the  way,  because  the  motion  Ad.  &  £1.  381,  29  £.  C.  L.  122. 

and  order  thereon  were  only  steps  in  a  1.  Grant  v,  Oliver,  91  Cal.  158;  Hall 

pending  action.      *'  The  parties  being  v.  Wells,   54  Miss,  289;  Stoffregen  v. 

before   the  court,   and   the   matter  of  Biederman,  3  Ohio  Cir.  Dec.  347;  Rus- 

restoration  being  incidental  to  the  ac-  sell    v.    Grav,    6  S.   &   R.   (Pa.)  208; 

tion,   there  can   be  no  question  of  the  Harger  v,  Washington  County,  12  Pa. 

power  or  duty  of  the  court  to  enforce  St.   251;    Andrews  v,  Thum,   71   Fed. 

restoration   in   that   proceeding.       In-  Rep.  763. 
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3.  %om  TwiM.  —  Wb?r^  th^  right  |o  r^stitytiqn  U  npt  (^I'ear  ancji 
micpatrovert^d,  but  depend^  upon  matters  in  p^is,  unless  an 
independent  action  is  brought  resort  is  had  to  4  ^\\^  fs^^i^s 
quare  restitutionem  habere  non  debet  or  proceedings  in  the  nature 
thereof  in  the  form  of  an  order  to  show  cause,  ^  The  facts  are 
thus  brought  out  by  proof  dehors  the  record  in  cases  where  it  is 
not  apparent  therein  that  (he  p^rty  who  received  the  iponey  col- 
lected by  reason  of  the  judgment  reversed  was  a  party  thereto,' 
or  where  it  does  not  appear  that  the  defendant  has  been  deprived 
of  possession  of  real  estate,'  or  where  th^  amount  actually  taken 

Mandatef    for    Bestitation.  —  In    the  Th«  Lower  Ceurl  Will  DMline  |o  A wi 

English  practice,  "  as  indicated  by  the  a  Writ  of  Keetitation  where  the  court  of 

formal  entries,  the  mandate  for  restitu-  review  declined  to  do  so  on  reversing  a 

tion  is  appended,  as  a  matter  of  course,  judgment.      Fehr   v.   Graver,    i    Leg. 

to  the  reversal  of  a  judgment  at  law  Rec.  (Pa.)64;  Hughes's  Appeal,  90  Pa. 

for  the  plaintiff/'     And  the  process  of  St.  60;  Whitesell  v.  Peck,  176  Pa.  St. 

restitution  does  not  issue  as  a  matter  170. 

of    course,    but   must    be   applied    for  1.  Martin  v.  Woodruff,    2  Ind.  237; 

in   the   court    to    which    the  cause   is  Outten   v.    Palmateer,   7  J.  J.   Marsh, 

remanded,  or  in  which  it  is  retained;  (Ky.)  243;    Smith  v.   Mitchell,   i  J.  J. 

it   is   awarded   by  such   court  and   is  Marsh.  (Ky.)  270;    Hall  v.   Wells,    54 

adapted   to  the  evidence   of   the  loss.  Miss.  289;  Scott  «/.  Conover,  10  N.  J. 

Fleming  v,  Riddick,  5  Gratt.  (Va.)  272.  L.  61;  Haebler  v.  Myers,  133  N.  Y.  363; 

In    Virginia  the  formal  mandate  for  Cowden     f.     Hurford,     4     Ohio    374; 

restitution  is  seldom  appended  to  the  Fleming  v.  Riddick,  5  Gratt.  (Va.)  272; 

reversal,  and  never  without  the  appli-  Keck  v.  AUender,  42  W.  Va.  420;   U. 

cation  of  the  party  aggrieved;  and  then  S.  Bank  v,  Washington  Bank,  6  Pet. 

it  may  be  in  general  terms,  "  or  more  (U.    S.)   8;    Anonymous,  2   Salk.  s^S; 

or  less  special,  according  to  the  evi-  Vesey  v.  Harris,  Cro.  Car.  328.     And 

dence  of  the  loss  which  the  record  may  see  in  general  article  Scire  Facias. 

happen  to  contain;  but  is  usually  con-  ladeUtatvs  Assvmpsit  is  said   to   be 

ditional  upon  its  appearing  to  the  court  preferable  to  the  "  antiquated  remedy 

below  that  the  erroneous  judgment  or  by  scire  facias."    -Clark  t/.  Pinaey,  6 

decree   has   been    enforced.     And,    in-  Cow.  (N.  Y.)  297. 

deed,  the  essential  nature  of  the  man-  8.  Outten  v.  Palmateer,  7  J.  J.  Marsh, 

date   subjects   it  to  such  a  condition,  (Ky  )  242. 

whatever  may  be  its  terms;  for  it  can-  Whoro    a  Wife  wh/sn  IOI0   recovered 

not   be   conceived  as  the  duty  of  the  judgment  which  was  satisfied,  but  was 

court  below  to  yield  restitution  where  reversed  on  writ  of  error,  it  was  held 

(here  has  been  no  loss,  or  where  it  has  that  a  scire  facias  would  lie  to  have 

been  already  made;  or  that  the  appeU  restitution  against  her  and   her  bus- 

late  court,  without  the  direct  and  cer-  band,     she     having     become    covert, 

tain  means  of  information  possessed  by  Vesey  v.  Harris,  Cro.  Car.  328. 

the  inferior  court,  has  undertaken  col-  8.  Cowden  v.  Hurford,   4  Ohio  374; 

laterally,  incidentally,  and  without  in-  Hall  v.  Wells,  54  Miss.  289. 

quiry.  upon  merely  casual  evidence,  to  Use  of  Writ  After  Ssvenal  im  Ijeet- 

determine  conclusively  the  question  of  xnent.  —  Where   scire   facias    was  sued 

loss."     Fleming   v.    Riddick,  5  Gratt.  out   for   restitution   of    possession    of 

(Va.)  272.  realty  it  was  said  by  the  court:     *'  It 

The  mandate  of  the  appellate  court  is  certainly  very  unusual  to  attempt 
for  restitution  is,  properly  speaking,  no  a  restitution  of  possession  by  scire 
part  of  the  judgment  or  decree  of  re-  facias.  The  usual  and  most  appropri- 
verbal,  but  is  rather  supplemental  ate  mode  is  by  motion.  But  we  sup- 
thereto.  It  declares  the  legal  conse-  pose  that  the  mode  of  presenting  the 
quence  of  the  reversal,  but  it  gives  no  question  is  not  very  essential  if  it  be 
specific  relief  and  awards  no  process  such  as  will  enable  the  court  to  try  all 
from  the  appellate  court.  Fleming  z/.  the  facts  necessary  to  a  correct  de- 
Ri  Idick,  5  Gratt.  ( Va.)  272.  cislon.     If  all  the  requisite  facts  arc  o£ 
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does  not  appear. 

FartiM.  —  All  persons  who  were  turned  out  of  possession  of  real 
estate  or  who  suffered  by  execution  of  the  reversed  judgment 
should  be  made  plaintiffs.* 

3.  Bills  of  Beview.  —  Where  the  prayer  of  a  bill  of  review  is 
that  the  party  complaining  of  the  former  decree  may  be  put  into 
the  situation  in  which  he  would  have  been  if  that  decree  had  not 
been  executed,  restitution  may  be  awarded.' 

4.  Petitioni  and  Cross-bills.  —  A  petition  or  cross-bill  praying 
that  a  writ  of  restitution  may  issue  seems  in  some  instances  to 
have  been  used  instead  of  a  motion.  Where  this  is  the  case  there 
should  be  an  affidavit  in  support  thereof,"^  and  the  court  should 
consider  it  in  the  light  of  a  motion  for  restitution  as  to  its 
necessary  allegations.* 

6.  Assumpsit  or  Action  in  Nature  Thereof.  —  As  a  general  rule, 
assumpsit  for  money  had  and  received,  or  a  code  action  in  the 
nature  thereof,  will  lie  to  recover  back  money  collected  under  a 
judgment  subsequently  reversed.* 

record  *  *  *  we  should  incline  to  cific,  showing  that  the  erroneous  decree 
the  opinion  that  a  scire  facias  might  be  had  been  satisfied,  and  '*  whether  it 
sustained."  Smith  v,  Mitchell,  i  J.  J.,  was  discharged  in  money,  in  land,  or 
Maish.  (Ky.)  270.  how.*'     Madison   v.  Wallace,  2  Dana 

1.  Martin  ».   Woodruff,  2   Ind.  237;     (Ky.)  61. 

Scott    V,    Conover,    10    N.    J.    L.   6r;  6.  Alabama.  —  Burdine  v.  Roper,   7 

Haebler    t/.    Myers,    132    N.   Y.   363;  Ala.  466;    Duncan  v.  Ware,  5  Stew.  & 

Fleming  v,  Riddick,  5  Gratt.  (Va.)  272;  P.  (Ala.)  119;  Williams  v.  Simmons,  22 

Keck    V.   AUender,    42    W.    Va.    420;  Ala.  425;    Dupuy  v.  Roebuck,  7  Ala. 

Anonymous,  2  Salk.  588.  484;  Stewart  v,  Conner,  9  Ala.  803. 

dainu  Pounded  on  the  Original  Cause  of  Arkansas.  —  Ringgold  v.  Randolph, 

Action  cannot  be  set  up  in  response  to  13  Ark.  328. 

a  scire  facias.     Conover  v.  Scott,  1 1  N.  California,  —  Raun   v.  Reynolds,  18 

J.  L.  400  Cal.  275. 

2.  Smith  V.  Mitchell,  i  J.  J.  Marsh.  Connecticut.  —  Hosmer  v.  Barret,  2 
(Ky.)27o.  Root  (Conn.)  156;    Lewis  v.   Hull,  39 

8.  McCall  V.  McCurdy,  69  Ala.  65;  Conn.  116. 

Forman  r.  Stickney,  77  111.  575;  Cary  Florida.  —  Florida   Cent.   R.   Co.   v. 

V.  Macon,  4  Call  (Va.)6o5;    Nelson  v.  Bisbee,  t8  Fla.  60. 

Suddarth,  i  Hen.  &  M.  (Va.)  350.  Illinois.  —  Hays  v.   Cassell,    70    111. 

As  to  bills  of  review  in  general  see  669;    Field  v.  Anderson,  103  111.  403; 

article  Bills  of  Review,  vol.  3,  p.  569.  Major  v.  Collins,  17  111.  App.  239. 

4.  Petitions  were  presented  in  the  Indiana.  —  Martin  v.  Woodruff,  2 
following  c;»8es:    Blair  v.    Pathkiller,  Ind.  237. 

5  Yerg.  (Tenn.)  230;  Hickman  v.  Dale,  7  Iowa.  —  Zimmerman      v.     National 

Yerg.  (Tenn.)  149;    Wallen  v.   Huff,  3  Bank,  56  Iowa  133. 

Sneed  (Tenn.)  82;  Brightly  ».  McAleer.  Louisiana. —  Mooney    v.    Corcoran, 

4  Pa.  Super.  Ct.  563.  15  La.  46. 

Cross-bills  were  filed  in  the  cases  of  Maryland.  —  Owings  v.   Owings,  10 

Madison  v.  Wallace,  2  Dana  (Ky.)  63;  Gill  &  J.  (Md.)  267;  Green  v.  Stone,  i 

McCracken  v.  Paul,  65  Ark.  553.  Har.  &  J.  (Md.)  405. 

5.  McCracken  v.  Paul,  65  Ark.  553.  Massachusetts,  —  V,KZt\\     v.      Miller, 
AUegations  <rf  Cross-bill  Praying  Besti-  15  Mass.  207. 

tution. —  Where,  after  remand,  restitu-  Missouri.  —  Ming  v.  Suggett,  34  Mo. 

tion  was  applied  for  by  an  answer  in  364. 

the  nature  of  a  cross-bill,  it  was  said  New  Hampshire.  —  Gay  v.  Smith,  38 

by   the  court  that   the  allegations  of  N.  H.  171. 

such  a  bill  should  be  precise  and  spe-  New  York.  —  Haebler  v,  Myers,  13a 
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Money   Equitably   Due   the    PlaiatilT  at    the  time  of    the   judpfment 

N.  Y.  363;    Field  v,  Maghee,  5  Paige  permitted  to  turn  his  judgment  into  a 

(N.  Y.)  539;  Garr  v.  Martin,  i  Hilt.  (N.  simple  contract  debt.     But  it  seems  to 

Y.)  358;    Baager  v,  Appleton,  (C.  PI.  be  agreed  that  such  a  promise  would 

Gen.  T.)  12  Civ.  Pro.  (N.  Y.)  93;  Clark  be  a  sufficient  ground  for  an  action,  if 

V,  PInney,  6  Cow.  (N.  Y.)  297:  Kidd  v.  made  by  a  stranger.     Had  the  plaintiff 


Curry,  29  Hun  (N.  Y.)  215;  Maghee  r. 
Kellogg,  24  Wend.  (N.  Y.)  32;  Scholey 
V.  Halsey,  72  N.  Y.  578;  Sturges  v. 
Allis,  10  Wend.  (N.  Y.)  354- 


procured  a  reversal  of  the  judgment 
without  an  order  of  restitution,  the 
money  obtained  from  him  might  have 
been  recovered  back  by  indebitatus  as- 


Ohio.  — Gillmore  v.  Meeker,  2  Ohio    sumpsit;  but  as  he  has  obtained  a  judg 
Dec.  (Reprint) 63:  Cincinnati  Southern     ment   for  it  in   a  court  of  competent 
R.  Co.  V.  Banning,  21  Cine.  L.  Bui.  9,     jurisdiction,  the  simple  contract   debt 


10  Ohio  Dec.  (Reprint)  385;  Hiler  v. 
Hiler.  35  Ohio  St.  645. 

Pennsylvania,  —  Duncan  c.  Kirkpat- 
rick.  13  S.  &  R.  (Pa.)  292. 

Vermont,  —  Catlin  v.  Allen,  17  Vt. 
158;  Jamaica  v.  Guilford,  2  D.  Chip. 
(Vt.)  103. 

Virginia,  —  Isom  v.  Johns,  2  Munf. 
(Va.)  272. 

United  5/a/«.  — South  Fork  Canal 
Co.  ».  Gordon,  2  Abb.  (U.  S.)  479. 

But  compare  Mead  v.  Death,   I   Ld. 


which  would  otherwise  exist  is  merged, 
and  he  cannot  recover." 

TTniversality  of  Action.  —  In  Clark  r. 
Pinney,  6  Cow.  (N.  Y.)  298,  it  was  held 
that  the  court  could  not  compel  the 
party  to  resort  to  the  antiquated  rem- 
edy  of  scire  facias,  but  would  permit  a 
recovery  by  a  direct  action  as  for 
money  had  or  received;  Savage,  C.  J., 
said:  "  The  general  proposition  is 
that  this  action  lies  in  all  cases  where 
the  defendant  has  in  his  hands  money 


Raym.  742,  wherein   it  was  held  that  .which,  ex  equo  et  bono^  belongs  to  the 

indebitatus  assumpsit  would   not  lie  to  plaintiff.      When   money    is    collected 

recover   money   paid   on   an  order  of  upon   an  erroneous  judgment  which, 

justices  which  was  afterwards  (quashed  subsequent    to    the    payment    of    the 

on    certiorari.     Citing  Com.   Dig.,  tit.  money,  is  reversed,  the  legal  conclu. 


Pleader,  3  B,  20 

Bettiiotion  on  Bole  —  Jndgment  for 
Bestitntion.  —  It  was  remarked  by  Gib- 
son, J.,  in  Duncan  v.  Kirkpatrick,  13 
S.  &  R.  (Pa.)  292,  that  the  doctrine 
that  assumpsit   would   lie   for  money 


sion  is  irresistible  that  the  money  be* 
longs  to  the  person  from  whom  it  was 
coUectLd." 

Bemedy  by  Motion  Cnmnlative.  —  The 
power  conferred  on  appellate  courts  to 
make  or  compel  restitution  of  property 


received  under  judgment  which  is  re-  or  of  a  right  lost  by  means  of  a  final 

versed  should  be  restrained  to  cases  of  erroneous  judgment  or  order,  where 

reversal   without  an  order  of   reslitu-  such  judgment  or  order  is  reversed  or 

tion;  because  an  order  of  restitution,  modified  upon  appeal,  is  of  a  cumula- 

where  one  is  made,  is  not  merely  col-  tive  character  and  does  not  take  away 

lateral  to  the  judgment  of  reversal,  but  the  common-law  rights  of  a  successful 

a  part  of  the  judgment  itself,  and  in  appellant.     The  remedies  provided  by 

this  respect  the  judgment,  when   en-  statute   are    not    exclusive.       Lott    v, 

tered   formally,  is   not   only    that   the  Swezey,  29  Barb.  (N.  Y.)  87;    Haebler 

judgment  of   the   court   below   be  re-  v.  Myers,  132  N.  Y.  363. 
versed,  but  that  "  it  is  considered  that        Action  to  Becover  Heene  Profiti.  —  The 

the  defendant  be  restored  to  all  things  practice  at  common  law  on  reversal  of 

which  he  has  lost  on   occasion  of  the  a  judgment  for  the  plaintiff  in  a  real 

judgment  aforesaid,"  and  the  writ  of  action    was  that  a  writ  of  restitution 

restitution  issued  in  pursuance  of  it  is  issued  to  the  sheriff  commanding  him 

strictly  an  execution.     It  was  said  to  to  restore  the  defendant  to  his  seizin  of 

be  "  clear  and  incontrovertible  law  "  the  land  and  also  to  inquire  by  a  jury 

that  an  express  or  implied   promise  by  of  the  values  of  the  issues  and  profits 

a   defendant  to  pay  the  amount  of  a  for    the    meantime,   and    to  levy   the 

judgment   which    had   been    rendered  amount,  when  ascertained  by  his   in- 

against    him    would    not   support  as-  quisition,  of  the  lands  and  chattels  of 


sumpsit, "  even  though  the  promise  be 
made  on  the  additional  cdnsideratton 
of  a  stay  of  execution;  and  this  be- 
cause the  plaintiff  would  otherwise  be 


the  plaintiff,  and  to  pay  it  to  the  de- 
fendant; but  this  mode  of  recovering 
the  mesne  profits  appears  never  to  have 
been   adopted  in  Massachusetts^  where 
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Prooeedingi  to                          RESTITUTION.  Obtain  Bestitution. 

reversed,  or  of  payment  under  it,  cannot,  however,  be  recovered 
back  in  such  an  action.  ^ 

The  Money  Sued  for  Mut  Appear  to  Have  Been  Actoally  Beoeived  by  the 

plaintiff  in  the  original  action  or  to  have  been  applied  to  his 
use,  to  authorize  a  recovery.* 

Demand  for  Beetitntion.  —  It  seems  that  in  those  cases  where  a  writ 
or  order  of  restitution  might  have  issued  at  once  without  the 

interposition  of  a  scire  facias  or  motion  in  the  nature  thereof,  a 
demand  before  bringing  suit  is  unnecessary.* 

it  seems  that  either  assumpsit  or  tres-  quently  reversed  that  he  received  no 
pass  will  lie  for  the  mesne  profits,  benefit  from  the  judgment.  Thus, 
There  is,  however,  a  reason  operating  where  a  sheriff  was  the  nominal  plain- 
very  powerfully  in  favor  of  assumpsit,  tiff  in  an  action  brought  upon  a  bond 
"  It  is  that  it  will  lie  as  well  against  given  to  him  in  his  official  capacity,  he 
the  executor  or  administrator  of  the  was  entitled  to  show  that  the  money 
defendant  in  error  as  against  the  party  collected  on  a  breach  of  the  bond  was 
himself  in  his  lifetime.  If  trespass  received  by  the  person  for  whose 
only  could  be  maintained,  the  right  benefit  the  bond  was  given.  Catlin  v, 
owner  would  be  without  remedy  if  his  Allen,  17  Vt.  158. 
adversary  should  die  before  the  issues  Payment  to  AMignee.  —  In  order  to 
and  profits  were  recovered."  Cum-  maintain  assumpsit  to  recover  an 
mings  V,  Noyes,  10  Mass.  433.  amount  paid  to  the  complainant  under 

Election  of  Bemedy.  —  Where   it  ap*  a  reversed  decree  it  need  not  be  proved 

peared  that  the  court  had  had  a  writ  of  that  the  money  was  actually  received 

restitution   satisfied   on   reversal    of  a  by  him,  but  it  is  sufficient  if  before  the 

judgment,  it  was  held  that  the  defend-  payment  he  had  assigned  the  decree 

ant  could  not  in  addition  maintain  an  for  a  valuable  consideration  and  the 

action  of  trespass  on  the  ground  that  payment  was    made    to  his  assignee, 

the   original  judgment   was  void,  be-  O wings  v,  Owings,  10  Gill  &  J.  (Md.) 

cause  where  the  law  gives  to  a  parly  267. 

an  election  of  several  remedies  for  the  Action  Againit  Attorney  of  Party.  — 

redress  of  a  wrong,   he  is  limited  to  An  action  will  not  lie  against  an  attor- 

that  of  which  he  first  avails  himself,  ney  to  recover  back  money  collected 

Gay  V.  Smith,  38  N.  H.  171.  on  a  judgment  and  paid  to  the  attorney 

i^Iitting Demand  —  Costs.  —  Where,  in  who  prosecuted  the  suit,  although  he 

addition  to  the  amount   of  the  judg-  be  a  creditor  of  such   party   and  re- 

ment,  costs  also  have  been  paid,  the  tained     the     money     by     agreement, 

defendant,    on    attempting    to    obtain  Butcher  v.  Henning,  90  Hun  (N.  Y.) 

restitution,  must  not  split  his  demand  565;    Langley  v.  Warner,  3  N.  Y.  327. 

into  a  claim  for  the  amount  of  the  debt  But  compare  Catlin  v.  Allen,  17  Vt.  158, 

and    one    for  the    costs,    because   the  wherein   it   was   held   that    an   action 

judgment  which  was  paid  and  reversed  would  lie  against  the  attorneys  of  the 

is  an  entirety.     Camp  v.  Morgan,  21  plaintiff  in  the  original  suit  while  they 

111.  255;  Clayes  v.  White,  83  111.  540.  retained  money  in  their  hands  collected 

1.  Dupuy  V,   Roebuck,   7   Ala.   484;  on     the    judgment    subsequently    re- 
Stewart  V.  Connor,  9  Ala.  803;    Green  versed. 

V,  Stone,  I  Har.  &  J.  (Md.)  405.  8.  Martin  v.  Woodruff,  2  Ind.  237. 

2.  Isom  V.  Johns,  2  Munf.  (Va.)  272;  Proof  of  Demand.  —  There   seems  to 
Catlin  V.  Allen,  17  Vt.  158.  have  been  no  proof  of  demand  in  Green 

A  Beceipt  of  Money  hy  the  Agent  of  the  v.  Stone,  i  Har.  &  J.  (Md.)  405;  nor  in 

Plaintiff  fully  authorized  to  receive  it  is  Clark  t/.  Pinney,  6  Cow.  (N.  Y.)  297. 

sufficient  for  the  purposes  of  an  action  The  Fact  that  an  Order  of  Beetitntion 

to  recover  back  money  paid  on  an  exe-  Was  Hot  Made  by  the  Conrt  of  Beview, 

culion  erroneously   issued.     Lewis   v.  although   it  had  power  so  to  order  on 

Hull,  39  Conn.  116.  application  made  therefor,  is  no  bar  to 

A  Kominal  Plaintiff  in  the  Original  Ao-  an    action   in   assumpsit.     Travellers' 

tion  Is  Not  Estopped  from  showing  in  an  Ins.    Co.    v.    Heath,   95    Pa.    St.    333; 

action  brought  to  recover  back  money  Owings  v,  Owings,  10  Gill  &  J.  (Md.) 

collected    under    a    judgment    subse-  267. 
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▲PPmU  from  Ordwi  and  ^£5  TITUTtON.  Motions  to  <|ttMli  Wliti. 

Sntiy  of  Jndgmont  of  BoYonol.  —  It  does  not  appear  to  be  necessary 
that  the  judgment  of  reversal  has  been  entered  on  the  records  of 
the  lower  court  before  commencing  suit.* 

YIU.  EvFOXOEXEKT  OF  Bestittttiov.  —  Where  restitution  is 
directed  it  will  be  enforced  by  writ  of  restitution  if  that  process 
can  effect  it ;  if  not,  and  the  order  be  not  complied  with,  it  is 
proper  to  move  for  the  attachment  as  for  contempt  of  the  dis- 
obedient party.* 

Mandaniiit.  —  It  has  been  held  that  a  mandamus  will  lie  to  com- 
pel execution  of  the  order  by  the  officer  to  whom  it  is  directed.* 

Whero  tho  Ordor  for  Bootitntion  Eat  Boon  Kado  \iy  an  Aj^llato  Conrt,  it 
appears  preferable  to  remit  the  record  to  the  lower  court  in 
order  to  have  its  judgment  carried  into  effect.^ 

IX.  Appeals  feom  Oebebs  and  Kotioks  to  QtTASH  Writs  — 

1.  Appeals  from  Orders.  —  As  a  general  rule,  there  may  be  appeals 
from  decisions  either  granting  or  denying  motions  for  restitution, 
inasmuch  as  substantial  rights  are  affected  by  them.* 

1.  Glover  v.  Foote,  7  Blackf.  ((nd.)  8.  Quan   Wo  Chung  ».  Laatneister, 

293.  83  Cal.  384. 

8.  Dawley  v.  Brown,  (Supm.  Ct.)  43  Whero  an   Infonnation   in  a  District 

How.  Pr.  (M.  Y.)  17;  Greer  t/.  McClel-  Court  Wat   Filod  by  tho  Unitod  StetOi 

land,   I    Phila.  (Pa.)  128,  7  Leg.  Inc.  against  certain  bales  of  cotton  which  it 

(Pa.)  202;    Doe  V.  Lord,  7  Ad.  &  £i.  was  alleged  were  liable  to  seizure  and 

610,  34  E.  C.  L.  174;  Doe  f.  Williams,  confiscation,  and   had   come   into   the 

2    Ad.   &   El.    381,   29  E.   C.   L.    122;  possession   of   the  defendants,  and  a 

Anonymous,  2  Salk.  588.  personal   decree   was  entered  against 

In  New  York,  before  the  code,  a  wtit  them  for  the  value  of  the  cotton,  the 
of  restitution  issued  in  all  cases  where  amount  of  which  was  collected,  an  ap- 
restitution  was  required;  but  since  the  peal  was  taken  to  the  Supreme  Court, 
code  restitution  is  in  many  instances  which  reversed  the  judgment  and  re- 
directed by  order  of  court.  Dawley  v,  manded  the  cause  with  a  mandate  to 
Brown,  (Supm.  Ct.)  43  How.  Pr.  (N.  the  District  Court  to  cause  restttution 
Y.)  17.  to  be   made.      Nothing  effectual  was 

Lion  on  Proporty.  —  Where  execution  done  under  the  mandate,  and  a  petition 

has  issued  it  is  a  lien  on  the  defend-  for  a  mandamus  was  thereupon  filed  in 

ani*s  personal  property  in  the  county  the  Supreme  Court.     By  the  return  it 

from  the  time  when  it  is  placed  in  the  appeared  that  the  district  judge  was  at 

hands  of  the  sheriff,  and  the  defendant  a  loss  how  to  execute  the   mandate, 

has    no    alternative    but    to    pay   the  In   granting  the   mandamus   (he    Su- 

money  or  submit  to  a  seizure  and  sale  preme    Court    said    that  its   mandate 

of  his  property.     Travellers'   Ins.  Cu.  must  be  obeyed  as  far  as  practicable; 

c.  Heath,  95  Pa.  St.  333.  that  all  those  persons  who  had  bene- 

A  writ  of  restitution,  being  strictly  filed    by    the    decree    of    the   District 

an  execution,  is  a  lien  on  lands  from  Court  and  were  within  reach  of  its  ter- 

the  time  of  the  levy.     Boal's  Appeal,  rltorial  jurisdiction  (except  the  United 

2  Ravvle  (Pa.)  37.  States)    should    be    required    by    the 

Enforooment    of    Order    for    Ooeti.  —  proper  order  to  refund  what  they  had 

Where    an    order    was  reversed   with  received,  and  if  they  failed  so  to  do 

costs,  it  was  held  that  (he  defendant  they  should  be  dealt  with  promptly  by 

might  either  enrol  the  order  and  take  attachment  for  contempt.     Ex  p.  Mor- 

out  an  execution  against  the  plaintiff  ris,  9  Wall.  (U.  S.)  605. 

for  the  costs,  or,  in  case  of  their  non-  4.  Russell  v.  Gray,  6  S.  &  R.  (Pa.) 

payment,    proceedings  as   for  a    con-  908 

tempt   mig^ht   be   resorted   to    and  an  6.  Breading  v.  Taylor»  6  Dana  (Ky.) 

attachment  applied  for.     Brockway  v.  226;    Hord  v.  Bodley,  1  J.  J.  Marsh. 

Copp,  2  Paige  (N.  Y.)  578.  (Ky.)  79;    Norton  v.  Sanders,  3  J.  J. 
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Eastitntlon  Bonds.  RESTITUTION,  Beititutioii  Bonds. 

2.  Motions  to  Qnaah  Writs. —  Where  a  writ  of  restitution  is 
improperly  issued,  parties  affected  by  its  issuance  may  move  to 
quash  it.* 

X.  BESTiTUTloir  BoKBS.  —  In  some  jurisdictions  it  seems  that 
in  actions  on  contract,  notwithstanding  an  appeal  and  undertak- 
ing for  the  stay  of  proceedings,  a  decree  or  judgment  may  be 
enforced  by  the  respondent  on  the  filing  of  an  undertaking  to  the 
effect  that  in  case  of  reversal  or  modification  of  the  judgment  or 
decree  the  respondent  will  make  such  restitution  as  may  be 
directed  by  the  appellate  court.* 

Marsh.  (Ky.)  3;  Frank  r.  Hickraan,  7  Holbrook  c.  Investment  Co.,  32  Oregon 

J.  J.  Marsh.  (Ky.)635;  Smith  v.  Horn-  104;  Bodewig  v.  Standard  Cattle  Co., 

back,  3  A.  K.  Marsh.  (Ky.)  392;    Trib-  56  Neb.  217. 

ble  V.   Frame,  3  T.  B.  Mon.  (Ky.)  51;  Action  on  Bond. —  When  restitution  is 

Chamberlain   v,   Choles,  (Ci.   App.)  3  sought  to  be  compelled  by  action  on 

Abb.  Pr.  N.  S.  (N.  Y.)  118;  Benscotter  the   bond,  the  cause  of    action   upon 

V,  Long,  167  Pa.  St.  595;  Lewis  v.  Chi-  which   the  original   suit  was   brought 

cago,  etc.,  R.  Co.,  97   Wis.  368.     Com-  cannot  be  made  available  as  a  set-ofif 

pare    Smith    v.    Trabue,    9    Pet.    (U.  by    dismissing    the    original     action. 

S.)  4.  Bickett  v.  Garner,  31  Ohio  St.  28. 

In   Tribble  v.  Frame,  3  T.  B.  Mon.  Judgment  Agfdnst  the  Snretiet  may  be 

(Ky.)  51,  it  was  said  that  the  adjudica-  rendered    under    Hill's    Annot.  Laws 

tion  of  a  court  quashing  a  writ  of  pos-  Oregon,  g  540,  on  such  an  undertak- 

session  and  awarding  a  writ  of  restilu-  ing,  although  such  power  is  not  in  di- 

tion  is  final  and  the  action  of  the  court  rect  terms  conferred   upon  the  court. 

in  so  doing  cannot  be  questioned  in  the  Holbrook  v.  Investment  Co.,  32  Oregon 

same   court  after   the  term    at  which  104. 

judgment  was  rendered.  The  remedy  Aetion  on  Bond  —  Claim  for  Halioioui 
is  not  by  motion  thefe,  but  by  writ  of  Frosecntion.  —  A  claim  for  actual  dam- 
error,  ages  on  the  bond  and  a  claim  for  dam- 

1.  Quigley  v.  Middleton,  10  N.  J.  L.  ages  for  malicious  prosecution  should 
293.  be  separately  paragraphed  in  the  com- 

The  Betnm  of  the  Sheriff  on  a  writ  of  plaint,  because  they  are  for  dififerent 

habere*  facias  afterwards  quashed,  on  causes  of  action;   and    the  complaint 

which     a     writ     of     restitution     was  may    be   dismissed   on   the    plain tifif's 

awarded,  cannot  be  questioned  on  mo-  noncompliance  with  an  order  requiring 

tion   to  quash  the  writ  of  restitution,  him  to  paragraph.     Thompson  v.  Gat- 

Tribble    v.     Frame.    3    T.    B.    Mon.  lin,  58  Fed.  Rep.  534. 

(Ky.)  51.  Forcible  Entry  and  Detainer  —  Arkan- 

Befnsal  to  Ei^oin  Ezecntion  of  Writ.  —  sas.  —  Under  Mansf.  Dig.  Ark.,  g  3353- 
Where  a  writ  of  restitution  was  or-  (Sand.  &  H.  Dig.  Stat.  Ark.,  §  3450), 
dered  and  the  parties  affected  by  it  en-  the  plaintiff  in  an  action  of  forcible  de* 
deavored  to  restrain  its  execution  by  tainer  must  execute  a  bond  to  the 
injunction,  it  was  said  that  until  the  sheriff  conditioned  that  he  will  restore 
order  had  been  obeyed  the  court  could  possession  of  the  lands,  tenements,  or 
not,  "  honorably  to  itself,  pass  upon  other  possessions  mentioned  in  his 
the  further  rights  of  the  parties.*'  complaint,  if  restitution  thereof  be  ad- 
Perry  V.  Tupper,  71  N.  Car.  385.  judged.     Thompson  v.  Gatlin,  58  Fed. 

2.  Bickett  v.  Garner,  31  Ohio  St.  28;  Rep.  534. 
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RESTRAINING  ORDER. 

See  article  INJUNCTIONS,  vol.  lo,  p.  869. 


RETRAXIT. 

By  Henry  Stephen 

I  Definition,  898. 

n  How  Ain>  Week  Kads,  899. 
m.  What  It  Effects,  900. 
IT.  PiEADno,  900. 

CROSS-REFERENCES. 

See  in  general  articles  DISCLAIMERS,  vol.  6,  p.  721 ;  DISMISSAL, 
DISCONTINUANCE,  AND  NONSUIT,  vol.  6,  p.  830; 
JUDGMENTS,  vol.  11,  p.  840. 

L  Defikition.  —  A  retraxit  is  a  voluntary  acknowledgment 
that  the  plaintif!  has  no  cause  of  action  and  therefore  will  not 
proceed  further.* 

1.  Beecher's  Case,  8  Coke  58;  Harris  suit  in  court,  and  by  this  he  forever 

V.  Preston,  10  Ark.  201.  loses  his  action/*     3  Black.  Com.  296. 

A  retraxit  is  the  coming  into  court  by  Cromparison  with  NoUe  Prosequi.  —  As 

the  plaintiff  in  person  and  saying  that  to  the  difference  between  the  effect  of  a 

he  wiU  not  proceed  further.     2  Sellon  nolle  prosequi  and  that  of  a  retraxit, 

46;  Bullock   V.   Perry,  2  Stew.    &    P.  see   Broward   v,    Roche,   21    Fla.  477; 

(Ala.)  319:  Broward  v,  Roche,  21  Fla.  Herring    v.    Poritz,   6   111.   App.   211; 

477.  State  V.  Primm,  61  Mo.  166;  Wohlford 

Statutory  Definitloii.  —  "A  retraxit  is  ».   Compton,    79    Va.    333:    U.   S.   t». 

the  open,  public,  and  voluntary  renun-  Parker,  120  U.  S.  95;  Welch  v,  Man- 

ciation  by  the  plaintiff  in  open  court  of  deville,  i  Wheat.  (0.   S.)  233;  Cooper 

his  suit  or  cause  of  action,  and  if  this  v.  Tiffin,  3T.  R.  511;  Noke  v.  Ingham, 

is  done  by  the  plaintiff  and  a  jadgment  i  Wils.  90;  Dale  &.  Eyre,  i  Wils.  307. 

entered  up  thereon  by  the  defendant.  Criminal  Proceodingi. — A  retraxit  is 

the  plaintiff's  right  of  action  is  forever  believed  to  be   unknown   to  criminal 

gone.*'     2  Code  Ga.,  §  504.2;  Cunning-  law.     Wortham  v.  Com.,  5  Rand.  (Va.) 

ham  V,  Srhley,  68  Ga.  105.  669. 

Oompariflon    with    Kousuit.  —  "A   re-  At  Common  Law  if  a  plaintiff  wished 

traxit  differs  from  a  nonsuit  in  that  the  to  stay  his  suit,  it  had  to  be  done  either 

one  is  negative  knd  the  other  positive;  by   a    nolle    prosequi    or    a    retraxit, 

the  nonsuit  is  a  mere  default  and  neg-  Partlow  v,  Elliott,  Meigs  (Tenn.)  547. 

lectof  the  plaintiff,  and  therefore  he  is  To  Fart  of  Declaration.  —  A  retraxit 

allowed  to  begin  his  suit  again  upon  may  be  entered  to  one  or  more  counts 

payment  of  costs,  but  a  retraxit  is  an  of  a  declaration.     South  Branch  R.  Co. 

open  and  voluntary  renunciation  of  his  v.  Long,  26  W.  Va.  692. 
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How  and  When  Hade.                 RETRAXIT,  How  aad  When  Made. 

n.  How  AHB  When  KABS  —  Plaintlll  in  Person.  —  A  retraxit  must 
be  made  by  the  plaintiff  in  person.  *  It  cannot  be  entered  by  an 
attorney.* 

In  Open  Court.  —  A  retraxit  must  be  made  in  open  court.* 
Before  Beolaration  Filed.  —  A  retraxit  cannot  be  made  before  decla- 
ration is  filed.'* 

Bemittitnr. —  A    remittitur    entered  plaintiff    enters    a    retraxit,"    It    was 

after  judgment  will  not  have  the  effect  deemed  to  be  the  personal  act  of  the 

of  a   retraxit   if  the  judgment  is  set  plaintiff.     Thomason  r.  Odum,  31  Ala. 

aside  and  a  new  trial  granted.     Plant-  108. 

ers'  Bank  v.  Union  Bank.  16  Wall  (U.  2.  Entry  by  Attorney.  —  An  attorney 

S.)  483.                                   .  cannot  enter  a  retraxit,   because  "  it 

Payment  of  Goiti  by  Plaintiff.  —  Where  shall  be  a  perpetual  bar,  and  in  a  man- 

a  plaintiff,  after  judgment  against  him  ner  a  release,  and  the  admittance  of 

and  an  appeal   by   him,  paid  the  de-  the  court  cannot  prejudice  the  plaintiff 

fendant's  costs  and  did  not  prosecute  in  so  high  a  degree."     Beecher's  Case, 

the  action  further,  it  was  held  to  con-  8  Coke  58. 

stitute  a  renunciation  of  his  cause  of  California. —  In  California  the  neces- 

action  in  effect  like  a  retraxit.     Cailin  sary  authority   to  enter  a   retraxit  is 

V,  Taylor,   18  Vt.   104;    Armstrong  v,  held  to  be  conferred  on  the  attorney  of 

Colby  47  Vt.  35g.  record.     Merritt  v.  Campbell,  47  Cal. 

1.  Kellogg  V.  Gilbert,  10  Johns.  (N.  542;  Funded  Debt  Com'rs  v.  Younger, 

Y.)     220;     Lambert     v,    Sandford,     2  29  Cal.  147;  Westbay  f.  Gray,  116  Cal. 

Blackf.  (Ind.)  137;  Harris  v.  Tiffany,  8  660. 

B.  Mon.  (Ky.)  225:  Muse  r.  Farmers*  Crolorado.  —  Under  a  somewhat  similar 

Bank,  27  Gratt.  (Va.)  252;  Hallack  c.  statute  in  Colorado,  it  was  held  that 

Loft,  ig  Colo.  74.  entry  of  retraxit  must  be  by  the  plain- 

Betrazit  by  One  of  Several.  —  Where  tiff  personally  and   that  it  cannot  be 

there  were  several  plaintiffs  in  an  ac-  done  by  stipulation  of  counsel.     HaU 

tion    of    tort,    one    of    the    plaintiffs,  lack  v.  Loft,  ig  Colo.  74. 

against  the  will  of  the  others,  came  Indiana.  —  Under  a  provision  of  the 

into  court  after   the    pleadings   were  Indiana   Code,  an    attorney   has   full 

made  up  and  entered  a  retraxit.     The  power  to  bind  his  client  with  a  written 

court  said,  obiter^  that  the  more  proper  retraxit  filed  with  the  clerk  or  entered 

course  would  have  been  to  permit  the  on  the  written  minutes  of  the  court, 

withdrawing  plaintiff  to  strike  his  name  Barnard  v.  Daggett,  68  Ind.  305. 

out  of  the  writ  and  declaration,  and  8.  Muse  v.  Farmers'  Bank,  27  Gratt. 

then,  if  the  other  plaintiffs  could  pro-  (Va.)  252. 

ceed  without  him,  they  should  have  Order     from    Flaintiif.  —  Where    the 

been    permitted    to    do    so.      Wilkin-  plaintiff  did   not  go    personally    into 

son  V.  Gilchrist,  5   Ired.  L.  (N.  Car.)  court,  and  no  declaration  was  filed,  an 

228.  order  entitled  in  the  court  wherein  the 

Where  one  of  several  plaintiffs  files  suit  was  pending,  signed  by  the  plain- 

a  retraxit,  the  other  plaintiffs  who  have  tiff,   and   addressed    to  the   prothono- 

not     joined     cannot     be     prejudiced,  tary,  in  the  words:    "  You  are  hereby 

Nicodemus  v.  Simons,  121  Ind.  564.  authorized  and  required  to  discontinue 

Kominal  Flaintiif.  —  It  has  been  said  forever,  and  withdraw  the  above-stated 

obiter  that  a  retraxit  cannot  be  entered  suit  forever,  on  the  presentation  of  this 

by  a  nominal  plaintiff,  under  a  collu-  paper,"  was  held  not  to  operate  as  a 

sive  agreement  with  the  defendant,  so  retraxit,  but  simply  as  a  discontinuance 

as  to  bar  the  beneficiary.      Welch  r.  or  nonsuit.     Lowry  v.  McMillan,  8  Pa. 

Mandeville,  i  Wheat.  (U.  S.)  233.  St.  157. 

Preanmption  of  Entry  in  Penon.  —  A  4.  Bac.  Abr.,  tit.  Nonsuit,  A;  Eagin 

retraxit  made  after  judgment  will,  un-  v,   Musgrove,    Phil.   L.   (N.   Car.)  13; 

less  the  contrary  appears  on  the  record,  Lowry  v.  McMillan,  8  Pa.  St.  157. 

be  presumed  to  have  been  entered  by  Befbre  Citation.  —  Where  it  appeared 

the  plaintiff  in  person.    Coux  t/.  Low-  that  a  prior  contest  in  an  election  pro- 

ther,   I   Ld.    Raym.   5g7.     And  where  ceeding  had    been    dismissed    before 

the   record  was  that  "  this  day  came  citation  was  served  on  the  defendant,  it 

the  parties  by  their  attorneys  and  the  was  held  that  there  was  no  retraxit  and 
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What  It  Eflbcta.  RETRAXIT.  PlMding. 

in.  What  It  EF7ECT&  —  When  properly  entered,  the  retraxit 
will  be  a  total  relinquishment  of  the  suit,*  and  will  operate  as  a 
present  and  perpetual  release,  surrender,  and  abandonment  of  all 
right  of  action  in  the  subject-matter  in  dispute,  so  that  at  no 
subsequent  time  can  the  retractor,  in  any  form  of  action,  contest 
with  the  defendant  his  right  or  title  to  the  possession  of  the 
rights  or  property  in  suit.* 

IV.  Pleadikg.  —  It  would  seem  necessary  on  principle  that  a 
plea  in  bar  setting  up  a  judgment  by  retraxit  should  allege  that 
the  judgment  was  entered  on  the  same  identical  cause  of  action 
and  that  the  plaintiff  in  propria  persona  made  the  retraxit.* 
A  replication  to  such  a  plea  may  aver  that  the  entry  of  dismissal 
was  obtained  by  fraud,  and  that  the  judgment  was  a  fraudulent 
one.* 

no  bar  to  a  subsequent  contest.     Lord  the  entry  of  dismissal  that  he  had  no 

V.  Dunster,  79  Cal.  477.  cause  of  action.    The  court  said  that  it 

1.  Noke  V.  Ingham,  i  Wils.  90.  was  the  admission  upon  the  record  that 
In  Trespau  a  retraxit  as  to  several  he  had  no  cause  of  action  which  con- 
defendants  discharges  all.      Coux  v.  stituted   the  bar  and  operated  as  an 
Lowther,  i  Ld.  Raym.  597.  estoppel.     Pinner  v.  Edwards,  6  Rand. 

2.  Bullock  w.  Perry,  2  Slew.   &  P.  fya.)677;  Coffman  v.  Brown,  7  Smed. 
(Ala.)  319;     Thomason    v,   Odum,   31  cL  Nf.  (Miss.)  125. 

Ala.  108;  Harris  v,  Presion,  10  Ark.  A*8peoial  Flea  of  Setnudt  is  a  good 
201;  Merritt  i/.  Campbell,  47  Cal.  54.2;  plea  and  cannot  be  stricken  out  as  a 
Westby  c^.  Gray,  116  Cal.  660;  Justices  nullity.  Williams  v.  Northern  Bank, 
r.  Selman,  6  Ga.  432;  Cox  v.  Griffin,  17  7  Smed.  &  M.  (Miss.)  28. 
Ga.  249;  fierring  v,  Poritz,  6  111.  App.  Proof  undor  Pleading  —  Georgia.— 
211;  Walker  v,  St.  Paul  City  R.  Co.,  Where  the  evidence  was  that  the  plain- 
52  Minn.  130;  Minor  v.  Mechanics*  tiff  had  twice  dismissed  his  suit,  it  was 
Bank,  i  Pet.  (U.  S.)  74.  held,  under  an  Act  of  1843,  not  to  sup- 
Minnesota.  ^  Under  Gen.  Stat.  Minn,  port  a  plea  of  retraxit.  Justices  v.  Sel- 
(1878),  c.  66,  §  262,  a  dismissal  "  by  man,  6  Ga.  432. 

consent  or  voluntarily  *'  was  held  not  In  Hoffman  v.  Porter,  2  Brock.  (U. 

to  hay^e  the  effect  of  a  common-law  re-  S.)  156,  a  plea  that  the  defendant  was 

traxit.     Walker  v.   St.    Paul    City    R.  formerly  impleaded  for  the  same  cause 

Co.,  52  Minn.  127.  of  action,  "  which  suit,  by  the  judg- 

8.  See  in  general  article  Former  Ad-  ment    of    the  court,   the  same   being 

JUDICATION,  vol.  9,  p.  611.  agreed  by  the  parties,  was  dismissed,'* 

Cbitty,  after  alleging  that  the  action  was  held  insufficient  in  law.     See  also 

was  for  the  same  cause,  continues  as  Welch  v.  Mandeville,  i  Wheat.  (U.  S.) 

folloMTs:  "  The  said  A  B  came  into  the  233. 

said  court,  in  his  own  proper  person,  Where  the  plea  was  that  the  plaintiff, 

and  confessed  that  he  would  not  fur-  in   his  own    proper  person,    in    open 

ther  prosecute  his  said  suit  against  the  court,  entered  a  retraxit  of  the  former 

said  C  D,  but  from  the  same  altogether  suit,  whereupon  it  was  dismissed,  to 

withdrew      himself.'*       3    Chitty    on  which  the  plaintiff  replied  that  there 

Pleading  477.  was  no  such   record,  and  the   record 

Sorplnsage.  —  Where  a  plea  substan-  showed  that  '*  this  suit  was  dismissed 

tially    as    above    inserted    the    words  by  order  of  the  plaintiff,"  it  was  held 

**  and  dismissed  the  same,"  it  was  held  that  such  a  dismissal  was  not  proof  of  a 

good  on  demurrer.     Evans  v.  McMa-  retraxit.     Coffman  v.  Russell,  4  Munf. 

han,  I  Ala.  45.     A  similar  plea,  how-  (Va.)  207. 

ever,  was  held  not  to  set  up  a  retraxit,  4.  Welch   v,   Mandeville,   i    Wheat, 

because  the  plaintiff  did  not  admit  in  (U.  S.)  233. 
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RETURNS. 

By  John  Lehman. 
I  DEFIVITION  AKD  HATtTBE,  903. 

IL  Hec£88ITT  op  Betubv,  905. 

1.  In  General^  905. 

2.  Original  Process^  905. 

3.  Final  Process^  906. 

4.  Compelling  Return^  907. 

m.  Affidavit  of  Sebyice — Betubv  vvbeb  Oath,  907. 

1.  In  General^  907. 

2.  Sufficiency  of  Affidavit^  909. 

IV.  BEdUISITES  AND  SUFFICIEKCT  OF  BSTUBV,  9 1 2. 

1.  Must  Be  Written^  912. 

2.  By  Whom  Made  —  Signature y  912. 

a.  Showing  Execution  by  Proper  vr  Competent  Person^  912. 

b.  Necessity  of  Signature ^  912. 

e.  Sufficiency  of  Execution  of  Return  —  Names  of  Princi* 
pal  and  Deputy ^  912. 
i)  In  General^  912. 

2)  Omission  of  Deputy's  Name  or  Title ^  913. 
*S)  Formality  —  Order  of  Names  of  Principal  and 

Deputy,  913. 
(4)  Addition  of  OfficicU  Title  to  Signature^  914. 

3.  Date  of  Receipt  and  Return,  914. 

4.  Contents,  915. 
a.  Must  Sho7V  Legal  Execution^  915. 


Ti)  /«  General,  915. 


i 


Personal  or  Constructive  Service,  916. 

b.  Degree  of  Certainty — Construction,  916. 

Ci)  In  Getural — Reasonable  Certainty,  916. 

(2)  Construction  by  Necessary  Implication,  917, 

(3)  Clerical  Errors,  917. 
'4)  Abbreviations^  918. 
5)  Surplusage,  918. 

c.  Compliance  with  Statute,  918. 

d.  Manner  of  Executing  —  Return  "  Executed, "  "  Servedy^ 

etc,  919. 
€»  Personal  Service  by  Copy  or  Reading,  921. 
/.  Service  upon  Corporation,  924. 

g^  Name  of  Person  upon  Whom  Personal  Service  Madi^ 

927. 

(i)  In  General,  927. 

(2)  Shoii'ing  Service  upon  Several,  928. 

(3)  Mistake  in  Name,  928. 
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RETURNS. 

k  Time^  939. 

i,  Placiy  931. 

/.  AcknowUdgmtnt  of  Service^  933. 

k.  Return  of  Evasion  of  Service^  9^3. 

/.  Substituted  or  Constructive  Sennce^  033. 

Substituted  Service  —  Strict  Construction^  933. 

Inability  to  Find  Defendant^  934. 

Manner  of  Service  —  Strict  Compliance  with  Stat* 

^^^>  935- 
(a)  In  General^  935. 

\b)  Construction  —  EquivcUent  Terms^  938. 

{c)  Name  of  Person  with  Whom  Copy  Left^ 

939- 
{d)  Substituted  Service  upon  Several^  939. 

(4)  Constructive  Service  —  Mailings  Postings  or  Pub* 

lishing  Notice  or  Process^  939. 

5.  Double  Return^  940. 

6.  Return  Not  Executed — Non  Est^  Nihil  Est^  etc.^  941* 

a.  In  General^  941. 

b.  Not  Executed  as  to  Severed  Defendants^  944. 

c.  Presumption  of  Diligence^  045. 

d.  Presumption  of  Residence  in  County^  945. 

7.  BsTUBN  Time,  945^ 

1.  In  General^  945. 

2.  Return  on  Return  Day^  946. 

3.  Not  Found  on  Summons  Before  Return  Day^  946. 

4.  Non  Est  and  Nulla  Bona  Before  Return  Day^  947. 

5.  Return  After  Return  Day^  949. 
VL  AXEKBIIEKT  OF  BETU&H,  950. 

1 .  General  Rule^  950. 

2.  Limitation  of  General  Rule  —  Rights  of  Innocent  Third Pir* 

sons,  951. 

3.  Scope  and  Character  of  Amendment^  952. 

4.  Before  Filing  —  Amendment  Without  LeavCy  954. 

5.  After  Filing  —  Discretion  of  Court  —  Notice^  954* 

a.  In  General,  954. 

b.  Lapse  of  Time  No  Bar,  957. 

c.  After  judgment,  957. 

d.  Pending  Appeal  or  Error,  958. 

e.  After  Action  Against  Officer,  958. 

/.  After  Expiration  of  Term  of  Office^  959. 

6.  Effecting  Amendment,  960. 

a.  In  General,  960. 

b.  By  Whom  Made,  961. 


i\  In  General,  961. 


2)  Application  by  Officer  or  Party^  969. 

3)  Compelling  Amendment y  962. 
€•  In  What  Court,  962. 

{i)  In  General,  962. 

(2)  After  Removed  —  Change  of  Venue,  963. 
Retroactive  Effect^  963. 
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IMnitton  and  Vatnrt.  RE  TURNS.  Dsflnltiaa  and  Vatnrt. 

Vn  EnSCT  07  AKB  0BJECTI0K8  TO  BETTniHt  Q^S* 

1.  Evidence  of  Facts  Returned^  963. 

a.  In  General^  963. 

b.  Lost  Return^  964. 

2.  Presumption^  965. 

3.  Conclusiveness  of  Return^  965. 

a.  Absolute  Verity  as  Between  Parties  and  Privies^  965. 

b.  Collateral  Attack^  967. 

4.  Relaxation  of  Strict  Common-law  Rule  as  to  Conclusiveness^ 

969. 

5.  Relief  tn  Equity^  970. 

6.  Motion  or  Action  to  Set  Aside  Default  ^udgment^  971. 

7.  Certiorari^  973. 

8.  Plea  in  Abatement  or  Motion  to  Set  Aside  Return^  973. 

a.  In  General y  973. 

b.  Defects  Apparent  on  Face  of  Return ^  975. 

c.  Objections  in  Limine^  975. 

9.  Traverse  —  Statutory  Prcutice  in  Georgia^  976. 

10.  Unauthorized  Return  and  Return  of  Facts  Not  Within  Offi* 

cers  Knowledge y  077. 

11.  Matters  Not  Certified — Incomplete  Return^  979. 

12.  Excuse  for  Failure  to  Execute^  980. 

13.  Effect  of  Return  as  Against  Strangers^  980. 

14.  Effect  of  Return  as  Against  Officer ^  981. 

a.  Contradiction  in  Favor  of  Officer^  981. 

b.  Contradiction  Against  Officer y  983. 

15.  Unofficial  Return^  984. 

16.  Sufficiency  of  Evidence  to  Impeach  Return^  984. 

a.  In  General —  Convincing  Testimony  Required^  984* 

b.  Single  Affidavit  —  Mere  Denial ^  985. 

€,  Decision  upon  Conflicting  Testimony^  986. 

d.  Contradiction  by  Other  Parts  of  Record^  986. 

(i^  Exception  to  General  Rule  of  Conclusiveness y  986. 
(23  Effect  of  Recital  of  Service ^  987. 

{a)  Prima  Facie  Evidence ^  987. 

\b)  Character  of  Service  Shewn  by  Record — 
Contradiction  by  Return^  987. 

17.  Explanation  of  Return  —  Evidence  in  Support  of  Return  After 

Impeachment^  988. 


CROSS-REFERENCES. 

See  in  general  articles  SERVICE  OF  PROCESS;   SHERIFFS 
AND  CONSTABLES ;  SUMMONS  AND  PROCESS. 

L  SSFlNITlOir  AKB  Natttbe.  — A  return  is  the  indorsement  or 
written  statement  by  an  officer,  certified  to  the  court,  under  the 
sanction  of  his  oath  and  official  responsibility,  of  what  he  has 
done  touching  the  execution  of  the  mandates  of  the  summons, 

903  V(  lume  XVIII. 


Mbiition  and  Vftture.                  RETURNS.  Dtflnition  and  Katnrti 

writ,  or  process  which  has  been  directed  to  him  for  execution.* 
Compreheniive  Charaetor  —  riling  and  Indonement.  —  The  term  ' '  re- 
turn "  more  comprehensively  embraces  not  only  the  indorsement 
on  the  writ  or  process,  but  also  the  actual  filing  of  the  writ  or 
process  in  the  clerk's  office.* 

1.  Union  Bank  zr.  Barnes,  lo  Humph,  tuck,  53  Miss.  358;   Fleisher  v.  Fried- 

(Tenn.)245;  State  z/.  Reed,  50  La.  Ann.  man,  7  Pa.   Dist.  421;    Dunn  v.  Ball, 

170;    Beall  V,  Shattuck,  53  Miss.  358;  2   R.  I.  450;    Harman  v.  Childress,  3 

State  V,  Melton,  8  Mo.  417;  Dickson  v,  Yerg.    (Tenn.)    329.      See   also    Stale 

Peppers,  7  Ired.  L.  (N.  Car.)  429.  Bank  v,  Torre,  2  Spears  L.  (S.  Car.)  501. 

On  What  Paper  Indorsed.  —  The  return  Betnm  of  an  Execution  was  held  to 

of  garnishment  under  an  attachment  mean  the  mere  certificate  by  the  officer 

should  be  on  the  back  of  the  attach-  written  on  the  back  of  the  execution, 

ment   writ  and   not  on  the  notice  of  under  a  statute  providing  for  the  ulti- 

garnishment.     The  latter  is  not  a  judi-  mate  liability  of  a  stockholder  for  cor- 

cial   writ.      Hackett   v.   Gihl,  63   Mo.  porate  debts  after  judgment  and  return 

App.  453.     See  also  Gregor  Grocer  Co.  of  an  execution  unsatisfied  against  the 

V.  Carlson,  67  Mo.  App.  179;  Todd  v.  corporation.     Lovegrove  v.  Brown,  60 

Missouri  Pac.  R.  Co.,  33  Mo.  App.  no.  Me.  592. 

Indorsement  on  the  Petition  Annexed  to  Betom  to  Proper  OfBlee  —  Handing  to 
the  KVfV  instead  of  upon  the  writ  itself  Attorney.  —  The  process  must  be  re- 
is  an  irregularity  oK  form  which  will  turned  to  the  proper  office,  else  it  is  no 
not  defeat  the  jurisdiction  of  the  court,  return.  A  return  is  not  completed  by 
Johnson  v-  Gilkeson,  81  Mo.  55.  handing  it  to  an  attorney  in  the  cause. 

Indorsement  on  Bofid  Instead  of  on  Wright  v,  Marvin,  59  Vi.  437. 

Execution.  —  When  a  bond  is  executed  Return  to  Clerk* s  House.  —  In  Frink  v. 

by  one  claiming:  property  seized  under  Scovel,  2  Day  (Conn.)  480,  which  was 

an  execution,  for  the  purpose  of  trying  an  action  on  the  case  against  an  officer 

the  right  of  property,  an  indorsement  for  neglect  of  duty  in  returning  pro- 

on  the  bond  instead  of  on  the  execution  cess,   it  appeared   that  the  officer  re- 

of  the  name  of  the  court  to  which  the  turned  the  process  to  the  house  of  the 

bond  is  returnable,  as  the  statute  re-  clerk  of  the  court,  and,  he  not  being  at 

quires,  becomes  immaterial  where  the  home,  left  it  with  his  wife,  informing 

claimant  finds  the  court  and  defends  her  what  it  was,  but  it  was  not  entered 

the  suit.    Carney  v.  Marsalis,  77  Tex.  in  the  docket,  by  reason  of  which  the 

62.     See  also  Union  Bank  v.  Barnes,  plaintiff  could   not   obtain    judgment 

10  Humph.  (Tenn.)  245.  and  lost  a  great  part  of  his  debt.     It 

Certificate  of  Service  on  Declaration.  —  was  held  that  the  officer  was  not  liable 
Where  by  statute  a  suit  could  be  com-  for  neglect  of  duty, 
menced  by  filing  a  declaration  and  a  To  Court  —  Execution, — The  law  re- 
service  of  the  declaration  and  notice  of  quires  that  a  writ  of  execution  shall  be 
rule  to  plead,  it  was  held  of  no  conse-  returned  to  the  court  and  not  to  the 
quence  whether  the  certificaie  of  service  clerk.  It  is  true  that  the  clerk  is  the 
was  entered  on  the  original  declaration  officer  of  the  court  to  receive  the  writ 
or  on  a  copy.  Larned  v.  Wilcox,  4  and  whatever  may  be  raised  upon  it; 
Mich.  335.  and  his  office  is  the  place  where  the 

Separate  Certificate.  —  It  seems  that  records  of  the  court  are  kept  and  pre- 
sometimes  a  separate  certificate  of  sprv-  served.  But  if  the  clerk  will  not  re- 
ice  is  made  under  code  provisions  ceive  the  return  when  tendered  to  him, 
permitting  proof  of  service  by  the  offi-  the  sheriff,  to  discharge  his  duty,  must 
cer's  certificate.  Litchfield  v.  Burwell,  return  the  precept  and  the  money,  if  he 
(Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  has  made  it,  to  the  court,  which  will, 
345'  upon  a  proper    representation,   make 

8.  Nelson  V.  Cook,  19  111.  440,  holding  such  order  as  the  case  may  require, 
that  the  indorsement  itself  does  not  and,  in  a  proper  case,  direct  the  clerk 
assume  the  character  of  a  return' until  to  receive  the  process.  Hamlin  r;. 
the  writ  is  returned  into  the  clerk's  March,  9  Ired.  L  (N.  Car.)  35. 
office;  Hogue  v.  Corbit,  156  111.  540;  The  Sheriff  of  Another  County  to 
State  V.  Melton,  8  Mo.  417;  Welsh  v.  whom  process  is  directed  is  not  re- 
Joy,  13  Pick.  (Mass.)  482;  Beall  f.  Shat-  quired   by   law  to  return  it  either  in 
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Veoefuty  of  Batnrn.  RE  TURNS,  Original  Frocesi. 

The  Betnrn  Is  Evidenoe  of  the  fact  of  service,  and  is  not  itself  the 
ser/ice  which  brings  the  defendant  into  court.* 

n.  HECESSITT  of  BeTUSK  —  1.  In  General  —  Beturn  Necessarj  as 
Eyidenoe  of  Ezeontion.  —  It  is  necessary  that  the  process  directed  to 
an  officer  be  returned  according  to  the  mandate  of  the  process, 
with  a  statement  of  the  acts  done  by  the  officer  by  way  of 
executing  it,  because  such  return  is  the  evidence  of  the  fact  as 
well  as  of  the  manner  of  execution.* 

To  HYoid  Liability  for  Failure  to  Betvni.  —  A  return  is  also  necessary 
to  avoid  liability  on  the  part  of  the  officer  for  failure  to  make  a 
return.' 

As  Foundation  for  Fortiier  Prooeedings.  —  So  where  further  proceed- 
ings depend  upon  conditions  which  are  evidenced  by  an  officer's 
return  of  process,  a  return  is  necessary  to  lay  the  foundation 
therefor.  ■• 

2.  Original  Process.  —  Original  process  to  bring  the  defendant 
into  court  must  be  returned,  because  in  the  absence  of  the 
return  showing  its  proper  execution  no  valid  judgment  can  be 
based  upon  the  service  of  the  process  unless  the  defendant 
voluntarily   appears.*     Jurisdiction   in   rem,    however,    may   be 

person  or  by  deputy,  but  it  is  sufficient  4.  Supplementary  Proceedings.  —  Thus, 

if  he  deposits  it  in  the  mail,  properly  where  by  statute  a  judgment  debtor 

directed,    in   time   for  it  to  reach  the  may  be  examined  upon  the  return  of  an 

clerk  of  the  court  whence  it  issued  by  execution  unsatisfied    in   whole  or  in 

the  return  day.     Underwood  v.   Rus-  part,  it  is  held   that  such  a  return  is 

sell,  4  Tex.  175.  jurisdictional  and  must  be  made  be- 

After  Surrender\of  Office  by  Justice. —  fore   such   examination   can    be    bad. 

Where  a  justice    of    the    peace    sur-  Jennings  v.  Lancaster,  (N.  Y.  City  Ci. 

rendered    his    office    and    placed    his  Gen.  T.)  15  Misc.  (N.  Y.)  444.     But  see 

docket  in  the  hands  of  the  officer  pro-  Barker  v.   Dayton,  28   Wis.  367.     And 

vided  by  law,  it  was  held  that  a  return  see  article  Supplementary    Proceed- 

was    properly   made    to  such   officer,  ings. 

Hampton  z/.  Boy  Ian,  46  Hun  (M.  Y.)  151.  Kolla    Bona  —  Creditors'    Baits.  —  See 

Under  a  Statute  Merely  Directory  to  article  Creditors*  Bills,  vol.  5,  p.  388. 

the   Sheriffs    a    return    to    the    wrong  Stc^\soin/ra,W.  ^,  Moti  Est  and  Nulla 

clerk's  office  was  held  not  to  be  bad.  Bona  Be/ore  Return  Day. 

Cutler  V.  Rathbone,  i  Hill  (N.  Y.)  204;  Waiver  —  Arrest.  —  The  requirement 

Garlock  v.  Ontario  Bank,  i  Wend.  (N.  of  a   return   of  an  execution   against 

Y.)  28S.  property  before  the  issuance  of  exeru- 

Filing Withoat Indorsement. —  Putting  tion  against  person  may  be  waived, 
a  writ  into  the  office  without  an  official  New  York  Guaranty,  etc.,  Co.  v.  Rob- 
certificate  of  what  has  been  done  is  ens,  43  N.  Y.  Super.  Ct.  551,  affirmed 
no  return  thereof.  Trigg  v.  Shields,  71  N.  Y.  377.  And  see  generally  article 
Hard.  (Ky.)  176.  Executions  Against   the    Body  and 

1.  Tewalt  V.  Irwin,  164  111.  592;  Arrest  in  Civil  Cases,  vol.  8,  p.  630. 
Smith  V.  Clinton  Bridge  Co..  13  III.  6.  Pratt  v.  Pond,  45  Conn.  386;  Toby 
App.  572.  See  also  infra^  VII.  Effect  v.  Reed,  9  Conn.  216;  State  v.  Reed, 
of  and  Objections  to  Return.  50  La.    Ann.    170;    Bradley   v.    Lamb, 

2.  Metcalf  v.  Gillet,  5  Conn.  404;  Hard.  (Ky.)  536;  Peers  r;.  Carter,  4 
Nelson  v.  Cook,  19  111.  440.  Litt.  (Ky.)  268:  Long  v.  Montgomery, 

8.  Caskey    v.    Nitcher,    8    Ala.   622;  6  Bush  (Ky.)  395;  Dunn  v.  Ball,  2  R. 

Fleisher  v.  Friedman,  7  Pa.  Disi.  421.  I.  450;  Tallman  v.  Baltimore,  etc.,  R. 

Liability  for  Failure  to  Betnm.  — See  Co.,  45  Fed.  Rep.  156. 
title  Sheriffs  and  Constables,  Am.  and        In  Order  to  Confer  Jnrisdiotion  upon  a 

Eng.  Encyc.  of  Law.     See  also  article  Jostioe,  the  summons  must  be  returned 

Sheriffs  and  Constables  in  this  work,  to  the  justice   with  a  written  return 
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RETURNS. 


HSiMl 


acquired  without  a  return  of  personal  service,  as  in  the  case  of 

an  attachment.* 

A  TkiM  Baturn  is  sufficient  to  confer  jurisdiction  where  it   is 

regular  on  its  face,  it  being  held  that  the  remedy  for  a  false 

return  is  an  action  against  the  officer.* 

3.  Final  Process.  —  In  the  case  of  final  process  the  rule  requir- 
ing a  return  as  '^-— '^-•••''•*-^  *"-  ;....:«j:--«-:--~  j^^-  --.«. 1—    r-^-^ 

the  very  nature 
return  is  made, 


thereon  by  the  officer  or  other  person 
making  service.  Jackson  v.  Sherwood, 
50  Barb.  (N.  Y.)  356;  Vandement  v. 
Trisler,  4  Ohio  N.  P.  37.  4  Ohio  Dec. 

447. 

Where    the   process   is  actually   re- 
turned to  the  justice  and  the  case  is 


tachment  after  the  return  day.  Hor- 
ton  V.  Monroe,  98  Mich.  195.  See  also 
Hogue  V,  Corbit,  156  111.  540;  Ritter  t. 
Scannell,  11  Cal.  238. 

2.  Peck  V.  Strauss,  33  Cal.  685;  Tay- 
lor V.  Lewis,  2  J.  J.  Marsh.  (Ky.)  400; 
Low  V.  Mills,  6[  Mich.  35;  Putnam  v. 


called  within  the  hour  next  succeeding    Man,  3  Wend.  (N.  Y.)  204:  Wasbing- 


ihat  specified  for  the  return,  and  such 
actual  return  and  the  officer's  indorse- 
ment of  the  service  constitute  one  con- 
tinuing act,  the  mere  fact  that  the 
indorsement  is  not  made  within  such 
second  hour  will  not  defeat  or  suspend 
the  justice's  jurisdiction.  Carter  v. 
Wyatt,  43  Wis.  570. 

Entry  on  Docket.  —  A  statutory  pro- 
vision requiring  a  justice  to  enter  on 


ton  Mill  Co.  V.  Kinnear,  i  Wash.  Ter. 
99.  See  also  article  Judgments,  voL  2, 
p.  1 177.  But  see  further  infra^  VIL 
Effect  of  and  Objections  to  Return. 

8.  Clark  v.  Foxcroft,  6  Me.  296,  citing 
Wells  V.  Pickman,  7  T.  R.  174.  Sec 
also  infra ^  V.  Return  Time;  and  sec 
article  Shbriffs'  Sales. 

In  Mentz  v.  Hamman,  5  Whan.  (Pa.) 
154,  it  was  said  that  the  sheriff  is  not 


his  docket  the  return  of  process  show-    obliged,  unless  ruled  to  do  so,  to  make 


ing  service  of  notice  on  the  defendant 
is  directory  merely,  and  failure  to 
make  such  entry  does  not  affect  the 
jurisdiction  of  the  justice  or  the  valid- 
ity of  the  judgment.  Bridges  v. 
Arnold,  37  Iowa  221;  Bacon  v.  Bassett, 
19  Wis.  45. 


a  return  to  a  writ  of  fi.  fa.  This  state- 
ment is  held  to  have  been  meant  prob- 
ably as  a  statement  of  the  practice 
rather  than  of  the  law.  Dixon  v. 
White  Sewing  Mach.  Co.,  128  Pa.  St. 
397.  See  Rex  v.  Sheriff,  5  East  386; 
Edmunds  v.  Watson,  7  Taunt.  5,  2  E. 


The   return   need   not  be  copied  at    C.  L.  5,  2  Marsh.  330;  Richardson  v. 


length.     Strohmier  v.  Sturoph,  i  Wils. 
(Ind.)  304. 

Several  Defendants  Named  in  fiiunmons. 
—  Where  the  return  to  a  summons 
against  several  persons  shows  that  one 


Trundle,  8  C.  B.  N.  S.  474,  98  E:  C.  L. 

474. 

The  effect  of  delaying  the  return  un- 
til post  litem  motam  is  to  take  away  the 
presumption   to  which  it  is  ordinarily 


was  served  personally  but  is  silent  as    entitled  in  the  sheriff's  favor.     Dixon 
to  the  others,  a  judgment  by  default    v.  White  Sewing  Mach.  Co.,  128  Pa.  St. 


against  those  not  shown  by  the  return 
to  have  been  served  cannot  stand. 
Dickison  v.  Dickison,  124  III.  483; 
Carper  v.  Woodford,  24  Neb.  135. 

Betnm  of  Service  on  Persons  Not 
Named.  —  A  sheriff's  return  that  cita- 
tion was  served  on  persons  other  than 
the  defendants  named  in  the  process 
will   not  support  a  judgment  by  de- 


397;  Trigg  r.  Shields,  Hard.  (Ky.)  176. 
Jnstification.  —  As  against  the  officer 
himself  it  is  said  that  if  he  seizes  goods 
under  a  writ  where  it  is  his  duty  to 
make  a  return  he  never  has  a  justifica- 
tion unless  he  discharges  that  duty. 
Bayley,  J.,  in  Shorland  v.  Govett,  5  B. 
&  C.  485,  II  E.  C.  L.  279;  Russ  Cf. 
Butterfield.  6  Cush.  (Mass.)  242;  WiU 


fault,  and  leave  should  be  granted  the    Hams  v.  Babbitt,  14  Gray  (Mass.)  141; 


defendants     to    answer.       Hough    v. 
Coates  (Tex.  Civ.  App.  1894)  25  S.  W. 
Rep.  995. 
1.  Johnson  v.  Gilkeson,  81  Mo.  55. 


Munroe  v,  Merrill,  6  Gray  (Mass.)  238; 
Ellis  V.  Cleveland,  54  Vt.  437;  Wright 
V.  Marvin,  59  Vt.  437.  To  the  same 
effect  see  Rowland  v,  Veale,  i  Cowp. 


The  lien  of  an  Attachment  is  held  not    18;  Girling*s  Case,  Cro.  Car.  446;  Mid- 
to  be  affected  by  the  return  of  the  at-    dieton  v.  Price,  s  Stra.  1184;  McPher 
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States  all  process  is  now  returnable.^ 

4.  Compelling  Betnm.  —  The  court  may,  upon  rule  to  show 
cause,  order  the  officer  to  return  a  writ  directed  to  him  for  exe- 
cution;* but  what  return  he  shall  make  is  within  his  own  con- 
trol and  the  court  cannot  dictate  what  it  shall  be.' 

lU  Affidavit    of   Sesvige  ~- Betubk   tthdes   Oath  —  1.  In 

OeneraL  —  When  the  service  of  process  or  other  papers  is  the 
proper  function  of  a  particular  officer,  his  return  of  such  service 
is  sufficient  evidence  thereof; "*   but  when  such  service  is  not 

son  V,  Pemberton,  i  Jones  L.  (N.  Car.)  U.  S.  v,  Scroggins,   3  Woods  (U.   S.) 

378;  Bac.  Abr.,   tit.  Trespass,  B;  Bui*  520. 

ler's  N.  P.  23.  8.  People  v.  Needles,  3  111.  361;  U. 

Kesna  and  Final  Prooess.  — "Although  S.  v.  Scroggins,  3  Woods  (U.  S.)  529, 
otherwise  in  respect  to  writs  of  execu-  which  was  a  warrant  of  arrest  directed 
tion,  yet  with  regard  to  mesne  process,  to  the  United  States  marshal,  the 
after  the  day  appointed  for  the  return,  court  saying  that  "  the  idea  that  a 
the  sheriff  or  the  principal  officer  to  ministerial  officer  may  pocket  a  war- 
whom  the  writ  is  directed  cannot  rant  issued  to  him  by  lawful  authority, 
justify  under  it  without  showing  it  and  refuse  to  make  any  return,  or  give 
actually  returned.**  Brown  v.  Bissett.  any  reason  for  not  executing  it,  is 
21  N.  J.  L.  46,  citing  Pitt  v.  Knight,  •  *  *  without  any  foundation  at 
I  Saund.  92,  note;  Rowland  v,  Veale,  either  the  common  law  or  in  the  stal- 
I  Cowp.  20;  Bayley,  B.,  in  Lucas  utes  of  the  United  States;  *'  Oswald  v. 
V,  Nockells,  10  Bing.  192;  Oyslead  r.  New  York,  2  Dall.  (U.  S.)  402;  Ed- 
Shed.  12  Mass.  511;  Cheasley  v,  munds  zr.  Watson,  7  Taunt.  5, 2  £.  C.  L. 
Barnes,  10  East  73.  See  also  Pratt  5,  2  Marsh.  330;  Richardson  v.  Trun- 
V,  Pond,  45  Conn.  386;  Toby  v.  Reed,  die.  8  C.  B.  N.  S.  474.  98  E.  C.  L.  474. 
9  Conn.  216;  Clark  v.  Foxcroft,  6  Me.  The  First  Step  to  compel  a  return  is 
296;  Wright  V.  Marvin,  59  Vt.  437.  to  take  a  rule  requiring  it,  and  not  a 

Ca.  8a.  —  Committor.  —  It    has    been  rule  to  show  cause  why  an  attachment 

held  unnecessary  for  any  return  to  be  should  not  issue.     People  v.  Needles, 

made  on  a  ca.  sa.  in  order  lo  justify  a  3  111.  361. 

committur.      Fulton  v.  Wood,  3  Har.  The  sheriff  may  be  ruled  to  return 

&  M.  (Md.)  99.  final    process,   a  course  which  in   the 

In  ^jr/.  Watkins,  7  Pet.  (U.  S.)  577,  English  practire  precedes  an  attach- 
it  was  said  that  Act  Maryland  1 795,  ment.  and  the  court  may  enlarge  the 
c.  74,  in  express  terms  required  the  rule  at  its  discretion.  Clark  v.  Fox- 
return  of  a  ca.  sa.  10  be  made  on  the  croft,  6  Me.  296,  citing  Wills  v.  Pick- 
return  day.  man,  7  T.  R.  174.     See  also  Starnes  v. 

Where  a  Writ  of  Attaohment  Is  Hot  Be-  Pierce,  2  Port.  (Ala.)  227. 

tumable  until  Aftor  Bait    against    the  Service  of  the  Rule  upon  an  officer  to 

officer  is  begun,  he  may  justify  under  return    process    should    be    by  copy, 

the  writ.     Judd  v.  Langdon,  5  Vt.  231.  People  v.  McHatton,  3  111.  566. 

1.  It  is  true  that  in  England  a  ca.  sa.  Wlien   an   Ezecntion    Is  Kislaid  the 

was  not  considered  to  be  returnable,  officer  may  be  excused  for  not  return- 

and  that  a  sheriff  was  not  liable  to  an  ing  it  in  time.     Waring  v.  Thomas,  i 

action  merely  for  failing  to  make  re-  Litt.  (Ky.)  253. 

turn.     It  was,  nevertheless,  strictly  his  8.  Vastine  v.   Fury,  2  S.  &   R.  (Pa.) 

duty  to  return  the   writ,  and  he  was  426;  Maris  v,  Schermerhorn.  3  Whart. 

compellable  to  perform  that  duly.     If  (Pa.)  13.     See  infra^  VI.  Amendment 

he  made  a  false  return,  or  failed  to  ex-  of  Return. 

ecute  the  writ  —  having  had  the  power  But  it  is  said  that  a  court  may  by 

to  arrest  the  defendant —  he  was  liable  rule  compel  a  sheriff  to  make  a  better 

to  an  action  on  the  case,     i  Arch.  Pr.  return  and  state  distinctly  and  without 

306.  7;  Beckford  v.  Montague,  2  Esp.  evasion    why    he   has  not   made    the 

475;     Phillips    v,    Vickers,   5    Blackf.  money,  etc.     Phillips  v.  Cunningham, 

(Ind.)  281.     See  also  Dixon   v.  White  5  Yerg.  (Tenn.)  416. 

Sewing  Mach.   Co.,   128   Pa.  St.   397;  4.  Parker  v.  Dacres,  1  Wash.  190. 

907  Volume  XVIII. 


AffldaYit  of  BenriM :  RETURNS.  Iteturn  under  Oatk. 

within  the  official  duty  of  the  person  making  it,  as  where  the 

f>rocess  or  equivalent  paper  is  not  directed  to  the  officer  and  the 
aw  does  not  require  him  to  serve  it,*  or  where  the  service  is  by 
an  officer  of  another  state,*  or  by  officers  other  than  sheriffs, 
under  provisions  requiring  returns  under  oath  in  such  cases,*  or 
where  the  service  is  by  any  private  and  unofficial  person,  under 
various  statutes  which  authorize  such  service  and  require  the 
proof  thereof  to  be  by  affidavit,*  the  service  is  not  shown  by  a 
mere  certificate  or  return  thereof,  but  must  be  proved  by  the 
affidavit  of  the  person  making  it.  So  that  as  an  extension  of  the 
rule  heretofore  stated  that  the  officer's  return  must  show  service 
of  process,  it  may  be  added  that  such  service  may  be  shown 
either  by  an  official  certificate  of  return  or  by  an  affidavit  of 
service  where  the  statute  permits  such  a  course.* 

1.  Anonymous,  i  Hen.  &  M.  (Va.)  where  a  person  is  especially  appointed 
206;  Utica  City  Bank  v.  Buell.  (Supm.  by  the  justice  in  the  place  of  the  regu- 
Ct.)  9  Abb.  Pr.  (N.  Y.)  385  See  also  lar  oflBcer,  for  the  purpose  of  serving  a 
infra^  VII.  Efftct  of  and  Objections  to  process,  the  return  of  such  person  need 
Return,  not  be  sworn  to.     Betts  v,  Stevens.  6 

Waiver  of  Irregnlarity.  —  The  service  Wis.  398;  Winsor  v.  Cole,  10  Kan.  620. 

of  an  order  in  supplementary  proceed-  See  also  Johnson  v,  Johnson,  23  Fla. 

ings   was  held    not  to  be  such  as  the  413. 

sherifif  was  obliged  to  make,  and  there-  4.  Coffee  v.  Gates,  28  Ark.  43;  Slate 

fore  a  return  by  him  was  not  by  itself  Bank  v.  Marsh,  10  Ark.   129;  Calder- 

proof    of    service,   but   the  defendant  wood    v.   Brooks,   28   Cal.    151;    Yolo 

having  appeared  and  asked  an  adjourn-  County  z'.  Knight.  70  Cal.  431;  Wosten- 

roent  it  was  held  that  he  waived  all  holmes  v.  State,  71  Ga.  669;  Kyle  v. 

irregularity   in   the   proof  of   service.  Kyle,  55  Ind.  387;  Romain  z/.  Muscatine 

Utica  City  Bank  v,  Buell,  (Supm.  Ct.)  County,  i  Morr.  (Iowa)  357;  Lloyd  v, 

9  Abb.  Pr.  (N.  Y.)  385.  McCauley,  14  B.  Mon.(Ky.)43o;  Peers 

2.  Higgins  v,  Beckwith,  T02  Mo.  456;  v.  Carter,  4  Litt.  (Ky.)  268;  Layton  v. 
Thurston  v.  King,  (Supm.  Ct.  Spec.  T.)  Trapp,  20  Mont.  453;  Uiica  City  Bank 
I  Abb.  Pr.  (N.  Y.)  126;  Adams  v,  t/.  Buell.  (Supm.  Ct.)  9  Abb.  Pr.  (N.  Y.) 
Heckscher,  80  Fed.  Rep.  742.  385;  Kernan  v.  Northern  Pac.  R.  Co., 

8.  Constable. — State  r.  Cohen,  13  S.  (Wis.  1899)  79  N.  W.  Rep.  403. 

Car.  198;  Moss  z/.  Blinn.  7  Iowa  261.  Serrioe    by    Indifferent    Person.  —  In 

Coroner.  —  In  Mississippi  it  was  held  Connecticut  it  was  held  that  the  statute 

that  inasmuch  as  proof  of  service  would  authorizing  the  execution  of  writs  by 

have  validated  service  of  a  notice  of  a  an  indififerent  person  did  not  require 

motion  by  a  coroner,  in  the  absence  of  such  person  to  whom  a  writ  of  attach- 

evidence  to  the  contrary  the  presump-  ment  was  directed  to  swear  to  his  re- 

tion  would  be  indulged  that  such  proof  turn.     Edmonds  v.  Buel.  23  Conn.  242. 

was   made.     Coleman   v.   Mississippi,  Certified  Copy. —  Where  a  private  per- 

etc,  R.  Co.,  5  How.  (Miss.)  419.  son  may  serve  process  bvcopy,  he  may 

Special  Deputy.  —  Forbes   v.    Bringe,  also  attest  the  copy.     Stone  c.  Ander- 

32  Neb.  757;  Filkins  v.  O'SuUivan,  79  son,  25  N.  H.221, 

III.    524;    Layton   v,  Trapp,  20  Mont.  .  Betnm  and  Affidavit.  —  Xn  New   York 

453.      A  return   with  the    name   of  a  it  was  held  that  where  one   who  had 

deputy  alone,  without  showing  that  the  been  deputed  to  serve  a  summons  ap- 

deputy  acted  for  the  sheriff,  must  be  peared  before  the  justice  on  the  return 

sworn  to.     Reinhart  v,   Lugo,  86  Cal.  dav    and    swore    that    he     personally 

395.   .So  where  a  special  deputy  failed  served  the  summons  upon  one  of  the 

to  sign  his  return  it  was  held  that  a  defendants,  and  on  the  other  by  a  copy, 

certificate  that  such  deputy  had  sworn  but  no  return  was  indorsed  upon  the 

to  the  return  would  not  render  the  re-  summons,  the  justice  acquired  no  ja* 

turn  sufficient.     Simms  v.  Simms,  88  lisdiction.     Jackson    v.    Sherwood,  50 

Ky.  642.  Barb.  (N.  Y.)  356. 

In  the  Absence    of   Such   Provision,  6.  McCaslin  v.  Camp,  26  Mirh.  390, 
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2.  Sufficiency  of  Affidavit  —  strlet  Conttruotion.  —  The  practice  of 

allowing  process  to  be  served  by  persons  other  than  officers  of 

the  law  or  their  deputies  acting  under  oath  is  a  relaxation  of  the 
common-law  rule,  and  no  presumption  will  be  indulged  in  such 
cases  upon  facts  which  are  not  wholly  inconsistent  with  any  other 

hypothesis  than  that  the  service  was  legally  and  properly  made.  * 

Judgment  Invalid  Without  Proper  Proof,  the  court  cannot  properly  act  without 

—  Proof  of  service  of  summons  must  knowing    precisely   what    notice    was 

be  made  as  required  by  the  statute,  served.     McCaslin  v.  Camp,  26  Mich, 

else  the  court  will  acquire  no  jurisdic-  391. 

tion,  and  a  judgment  rendered  without  Filing.  —  When  a   summons  served 

such  proof  may  be  set  aside  upon  mo-  by  a  person  other  than  the  sheriff  is  re- 

tio:i  or  on  appeal.     Reinhart  v.  Lugo,  turned  with  the  affidavit  of  service  of 

86  Cal.  395;    Linott  v.   Rowland,   119  such  person,  it  is  not  necessary  that 

Cal.  452;    McMillan   v,   Reynolds,    11  the  affidavit  siiould  be  separately  filed. 

Cal.  372;  Schloss  V.  White,  16  Cal.  66;  Hibernia  Sav.,  etc.,  Soc.  v.  Clarke,  no 

McKinlay    v,    Tutile,    42     Cal.     577;  Cal.  27. 

People  V,  Bernal,  43  Cal.  385;  Hoary  v.  By  Whom  the  oath  or  affidavit  shall 

McHale,    2    Pa.    Dist.    686.     But    see  be   made  depends   upon    the  statutes. 

Martin  v.  Gray,  142  U.  S.  236,  holding  Usually,   as  appears   from    the   cases 

that  after  a  person  has  remained   in-  already  cited  in  this  section,  it  is  made 

active  for  a  long  lime,  with  full  knowl-  by   the   person    making    the    service, 

edge  of  the  facts  and  of  his  rights,  and  Doty  v,  Bcrea  College,  (ICy.  1891)  15  S. 

then  files  a  bill  to  have  proceedings  set  W.  Rep.  1063;  Edwards  v,  McKay,  73 

aside    upon   the  ground  of  a  want  of  III.  570;    Hibernia  Sav.,  etc.,  Soc.  v. 

service  of  process  upon  him,  the  court  Clarke,  no  Cal.  27. 

will  give  any  reasonable  construction  Kotioe  of  Appeal.  —  Where  the  record 

to  the  language  of  the  return  which  is  silent  as  to  the  service  of  a  notice  of 

will  sustain  the  decree  attempted  to  be  appeal  from  a  justice's  court,  the  fact 

impeached.  of  notice  may  be  proved  by  affidavit. 

Appearance.  —  In  Forbes  v.  McHaffie,  Dalzell  v,  Superior  Ct.,  67  Cal.  453. 
32  Neb.  742,  wherein  the  defendant  ap-  Proof  by  Third  Person.  —  In  Moore 
peared  and  moved  to  dismiss  the  action  v.  Besse,  35  Cal.  186,  upon  the  ques- 
because  no  return  of  summons  was  tion  of  the  proof  of  notice  of  appeal  the 
made  as  required  by  law,  it  was  held  court  said  **  The  statute  does  not  ex- 
that  the  grounds  of  the  motion  were  pressly  provide  how  proof  of  service  of 
too  general;  that  the  return  of  the  the  notice  of  appeal  must  be  made.  It 
summons  was  sufficient,  though  not  is  not  doubled  that  the  certificate  of  the 
made  under  oath,  where  no  objection  sheriff,  or  the  admission  of  the  re- 
was  made  thereto.  spondent's  attorney,  is  competent  proof 

Affidavit  or  Oath.  —  While  the  statute  of  service,  but  it  is  insisted  that  service 

must  be  referred  to  in  order  to  deter-  cannot  be  proved  by  the  affidavit  of  a 

mine  whether  the  proof  of  service  is  third  person.     The  practice  of  proving 

made  by  affidavit  or  by  oath,  it  has  service  by  affidavit  has  prevailed  for 

been  held  that  a  return  may  be  verified  many  years,  and,  so  far  as  we  are  ap- 

by  affidavit  although   the  statute   re-  prised,  without  objection  until  the  pres- 

quires  only  the  oath  of  the  person  mak-  ent  time.     Service  of  the  notice,  if  not 

ing  the  service.     Edwards  v.  McKay,  shown  by  an  official  certificate,  or  by 

73  111.  570.  the    admission   of    the    party  served, 

Affidavit  Annexed.  —  It  is  held  to  be  must  be  proven  by  the  affidavit  of  some 

immaterial  if  an  affidavit  of  service  of  competent  person.     No  reason  is  sug- 

process  which    refers  to  an   annexed  gested,  and  none  occurs  to  us,  why  less 

summons    is    not    in     fact    annexed,  value  should   be  assigned  to  the  affi- 

Steinhardt  v.  Baker,  (Supm.  Ct.  Spec,  davit  of  a  third  person  than  to  that  of 

T.)  20  Misc.  (N.  Y.)  470.  the  appellant  or  his  attorney." 

But  where  proof  of  service  must  be  1.  Linott  v.  Rowland,  119  Cal.  452; 

made  bv  a  copy  sworn  to  or  officially  McMillan    v,  Reynolds,   11    Cal.    372; 

certified,  it  is  not  sufficient  to  stale  in  Black  v.  Clendenin,  3  Mont.  47;  Saylns 

the  affidavit  of  service  the  mere  sub-  r.  Davis,  20  Wis.  302. 

stance  of  the  notice,  and  it  is  held  that  Certainty  Sufficient  as  Foundation  for 
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Xumor  aad  Time  of  Senriee.  —  An  affidavit  of  service  by  an  unoffi- 
cial person  should  show  the  time,  place,  and  manner  of  service 
as  required  by  the  statute.* 

Competenoy  of  Penon  Kaking  Senriee.  —  The  mere  fact  that  a  paper  or 
process  is  served  by  an  individual  is  not  ev^n  prima  facie  evi- 
dence of  his  right  to  serve  it,  but  he  must  be  such  a  person  as  is 
described  in  the  statute,  acting  in  the  manner  prescribed  by  the 
statute,  and  this  must  appear  by  his  affidavit.'     But  the  affi- 

Indictment.  —  It  has  been  held  thai  an  Cal.  453;  Perri  v.  Beaumont,  88  Cal. 

affidavit  of  service  should  be  so  posi-  108;  Keener  v.  Eagle  Lake  Land,  etc., 

live  that  if  false  an  indiciment  for  per-  Co.,  110  Cal.  627;  Linoit  v,  Rowland, 

jury  might  be  founded  thereon.     Peers  119  Cal.  452;  Calderwood  f.  Brooks,  28 

V.  Carter,  4  Liti.  (Ky.)  268.     See  also  Cal.  151. 

Van  Wyck  v.   Reid,  (Supm.  Ct.  Spec.  Michigan,  —  People's  Mut.  Ben.  See. 

T.)  10  How.  Pr.  (N.  V.)  366.  v.    Frazer,    97    Mich.    627;    Clark    r. 

1.  Hahn  v.  Kelly,  34  Cal.  391;  Lloyd  Lichienberg,  33  Mich.  307. 
V.   McCauley,   14    B.   Mon.  (Ky.)  430;  Minnesota.  —  Cunningham  v.  Water- 
People's  Mut.  Ben.  Soc.  v.  Frazer,  97  Power  Sandstone  Co.,  (Minn.  1898)  77 
Mich.  627;  Allen  V.  Mclntyre,  56  Minn.  N    W.  Rep.  137. 

351;    Forbes  v.   Bringe,   32  Neb.    757;  New  York.  —  Glines  v.  S.  S.  O.  Iron 

Hunter  v.  Lester,  (Supm.  Ct.  Spec.  T.)  Hall,  (Supm.  Ct.  Gen.  T.)  21   N.  Y. 

10  Abb.  Pr.  (N.  Y.)  262;  Spaulding  v.  Supp.  543;  Spaulding  v.  Lyon,  (Supm. 

Lyon.  (Supm.  Ct.)  2  Abb.  N.  Cas.  (N.  Ct.)    2    Abb.     N.    Cas.    (N.   Y.)    203; 

Y.)203;  Doolittle  V.  Ward,  5  Johns.  (N.  Chalmers   v.   Wright,  5  Robt.  (N.   Y.) 

Y.j  359.  713;  Campbell  v.  Spencer,  (Supm.  Ct. 

Upon  a  motion  to  vacate  a  judgment  Spec.  T.)  i  How.  Pr.  (N.  Y.)  97;  Jackson 

it  was  held  that  if  an  affidavit  of  serv-  v.  Gardner,  2  Cai.  (N.  Y.)  95;  People  v, 

ice  showed  all  that  the  code  required,  Lamb,  10  Hun  (N.  Y.)  348;  Holmes  v. 

but  failed   to   show   other   things    re-  Williams,  3   Cai.  (N.  Y.)  126;  Jackson 

quired  bv  a  rule  of  court,  the  affidavit  r.  Giles,  3  Cai.  (N.  Y.)  88;  Tremper  v. 

was  properly  filed  and  incorporated  in  Wright,  2   Cai.  (N.  Y.)  loi;  Paddock 

the  judgment  roll,  and    was  evidence  v.   Beebe,  2  Johns.  Cas.  (N.  Y.^  117; 

which  might  be  used  upon  the  motion  Robertson  v.  Robertson,  9  Daly  (N.  Y.) 

to  vacate  the  judgment,   to  prove  the  44;  Maples  v.  Mackey,  89  N.  Y.  146. 

jurisdictional  facts  staled  therein,  even  South  Carolina,  —  Lyles  v.  Haskell, 

though  the  failure  to  embody  the  facts  35  S.  Car.  391. 

required  by  the  rule  of  court  was  an  Wisconsin.  —  Healey   v,    Butler,    66 

irregularity.       If    the    rule    of    court  Wis.  9;  Hall  v.  Graham,  49  Wis.  553; 

makes  it  necessary  to  show  facts  in  Reed  t/.  Callin,  49  Wis.  686;  Wilkinson 

addition  to  those  required  by  the  code  v.    Bayley,   71    Wis.  131;    Zwickey   v, 

to  be   shown,  it  does  not  follow  that  Haney,  63  Wis.  464. 

both  sets  of  facts  must  be  shown  by  2.  Black  v.  Clendenin,  3  Mont.  47; 

the  same  affidavit.     Moullon  v.  De  ma  McMillan  v.  Reynolds,  11  Cal.  379. 

Carty,  6  Robi.  (N.  Y.)  470.  That  the  Affiant  Was  of  the  Required 

Bides  as  to  Betoms  Generally.  —  In  the  Age  at  the   time  of  service   must  be 

main  the  rules  to  govern  returns  gen-  shown  under  a  statute  permitting  serv- 

erally,  as  to  showing  service   of   pro-  ice  by  private  persons  only  when  such 

cess,    apply   to    affidavits    of  service,  persons  are  at  a  certain  age.     Maynard 

except  perhaps,  as  stated  above,  that  v.  MacCrellish,   57   Cal.  355;    Weil   v. 

greater  strictness   is   required    in  the  Bern,  60  Cal.  603;  Doerfler  v.  Schmidt, 

case  of  affidavits  of  service.     Cases  re-  64  Cal.  265;  Lyons  v.  Cunningham,  66 

lating  to  affidavits  of  service  have  been  Cal.  42;  Howard  v.  Galloway,  60  (3al. 

cited  throughout  this  article  under  the  10;  Hahn  v.  Kelly,  34  Cal.  391;  Horton 

various  sections   treating  of   returns,  z/.  Gallardo,  88  Cal.  581.  But  see  Peeks/, 

and  those  cases  only  which  deal  with  Strauss,  33  Cal.  678,  wherein  the  failure 

questions  peculiar  to  the  affidavit  are  to  state    that    the  affiant  was  of   the 

treated  here.  required  age  at  the  time  of  the  service 

California.  —  See  Pellier  v.  Gillespie,  was  held  to  be  an  irregularity  which 

67  Cal.  582;  Dalzell  v.  Superior  Ct.,  67  did  not  render  the  judgment  void. 
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davit  need  not  state  in  terms  that  the  affiant  is  a  competent 
witness ;  it  is  enough  if  the  facts  which  make  him  a  competent 
witness  are  set  out.* 

Before  Whom  Xade.  —  An  affidavit  of  service  must  be  made  before 
such  officer  as  is  authorized  under  the  law  to  take  it.* 

Jurat.  —  Where  the  ground  of  objection  to  a  jurat  is  not  called 
to  the  attention  of  the  trial  court,  and  is  of  a  technical  charac- 
ter, it  will  not  be  allowed  to  prevail  when  raised  for  the  first  time 
on  appeal.* 

A  statute  permitting  service  by  a  per-  the  notary,  it  is  suflScient  if  it  is  fur- 
son  over  the  age  of  eighteen  years  is  nished  to  the  court  when  the  question 
not  shown  to  have  been  complied  with  of  the  sufficiency  of  the  service  is 
by  an  affidavit  which  shows  that  the  raised.  National  Exch.  Bank  v.  Stell- 
affiant  was  '*  a  white  male  citizen  of  the  ing,  31  S.  Car.  367. 
United  States."  Lyons  t/.  Cunning-  Servioa  upon  Nonresidents  —  Affidavit 
ham,  66  Cal.  43.  Before  Clerk  of  Court.  —  Under  a  statute 

Presumption  of  Lawful  Age  of  Attor-  permitting  service  in  another  slate  and 

ney.  —  In  New  York  it  is  held  that  the  requiring  the  officer  making  the  service 

court  will  take  judicial  notice  that  one  to  make  an  affidavit  of  service  before 

of  its  attorneys  who  makes  affidavit  of  the  clerk  or  judge  of  the  court  of  which 

the  service  of  process  is  over  the  age  of  he  is  an  officer,  an  affidavit  by  such 

tweniy-one  years.     Booth  v.  Kingsland  officer  before  the  deputy  clerk  of  the 

Ave.  Bidg.  Assoc,  18  N.  Y.  App.  Div.  court  of  which  he  is  an  oOicer  is  not 

407.  sufficient.       Murdock    v.    Hillyer,    45 

Kore  than  the  Statute  Seqnires  need  Mo.  App.  287;    Adams  v.  Heckscher, 

not  be  stated  in  the  affidavit,  and  it  is  80  Fed.  Rep.  742. 

no  objection  to  a  judgment  by  default  In  the  Absence  of  Statute  or  a  Rule  of 

that  the  affidavit  of  service  of  summons  Court  Providing    Otherwise     proof    of 

does  not  show  that  the  affiant  was  a  service  on  a  nonresident  may  be  made 

white  male  citizen  of  the  United  States,  by  affidavit  taken   before  any  officer 

or  that  he  served  a  certified  copy  of  the  qualified    by    law    to    take    affidavits 

complaint,    when    the    code    requires  where  the  affidavit  is  made,  and  such 

neither  of  these  things.     Williamson  v,  an  affidavit  may  be  made  before  a  con- 

Cummings  Rock  Drill  Co.,  95  Cal.  652.  sular    agent    of    the     United     States. 

Disinterestedness.  —  Where  the  statute  Marine  Wharf,  etc.,  Co.  v.  Parsons,  49 

requires   that   service   by  one   not  an  S.  Car.  136. 

officer  shall  be  by  a  person  who  is  not  8.  Froman  v.  Froman,  53  Mich.  584. 

interested  in  the  suit,  an  affidavit   of  And  see  generally  as  to  jurats  to  affi- 

service  is  bad  if  it  fails  to  show  that  davits  article  Affidavits,  vol.  i,  p.  316. 

the  affiant  is  not  interested.     Raub  v  But  where  the  statute  requires  that 

Otterback,  89  Va.  645.  before  a  justice  may  enter  a  judgment 

1.  Dimick  v,  Campbell,  31  Cal.  238.  by  default  he  must  swear  the  constable 

9.  Barnett  v,  Montgomery,  6  T.  B.  to  his  return,  a  magistrate's  record 
Mon.  (Ky.)  331;  Trabue  v.  Holt,  2  which  says:  "And  now,  Sept.  28, 
Bibb  (Ky.)  393;  Fitch  v.  Campan,  31  1895,  summons  returned  on  oath, 
Ohio  St.  646.  And  see  in  general  served  a  true  copy  of  the  within  sum- 
article  Affidavits,  vol.  i.  p.  328.  mons,"  etc.,  is  no  evidence  that  the 

A  Notary  Pnblie   may  take  the  affi-  constable  was  sworn  to  his  return,  but 

davit  of  a  special  deputy  to  his  return,  is  a  mere  transcript  of  the  constable's 

Edwards  v.  McKay,  73  III.  570.  return  on   the  back   of  the  summons. 

Certificate  of  Official  Character  of  No-  **  So  answers  on  oath  "  at  the  end  of 
tary, — The  act  requiring  a  certificate  the  constable's  return  and  preceding 
of  the  official  character  of  a  notary  of  hii  signature  means  only  that  the 
another  state  to  be  appended  to  an  return  is  made  upon  the  officer's  gen- 
affidavit  taken  by  him  does  not  require  eral  oath  as  constable.  Bell  v.  Oak- 
snch  certificate  to  be  appended  at  the  dale.  5  Pa.  Dist.  198. 
time  when  the  affidavit  is  talcen,  and,  Otnission  of  the  Affiant's  Kame  is  an  im- 
since  it  is  only  for  the  purpose  of  material  defect.  Kirby  v.  Gates,  71 
authenticating  the  official  character  of  Iowa  100. 
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IV.  BEQiriSITES  AND  SUTFICIEKCT  OF  Setttbh  —  1.  Must  Be 
Written.  —  A  return  of  process  must  be  in  writing,  since  it  is 
generally  the  only  evidence  of  the  acts  of  the  officer  thereunder.* 

2.  By  Whom  Made  —  Signature  —  a.  Showing  Execution  by 
Proper  or  Competent  Person.  —  It  should  appear  from  the 
return  that  the  process  was  executed  by  one  competent  under 
the  law  to  perform  such  an  office.* 

Whero  a  Deputy  Dies  before  making  a  return  of  a  writ  executed  by 
him  the  sheriff  may  set  forth  the  facts  and  return  the  writ.' 

b.  Necessity  of  Signature. —  A  return  must  be  signed 
before  it  becomes  the  legal  act  of  the  officer  making  it,  a  return 
of  an  officer  being  that  only  to  which  he  signs  his  name.* 

c.  Sufficiency  of  Execution  of  Return  —  Names  of 
Principal  and  Deputy  — (i)  In  GeneraL  —  A  return  is  made 
by  the  officer  executing  the  process,  but  the  general  rule  is  that 
when  process  is  executed  by  a  deputy  he  should  sign  the  return 
in  the  name  of  his  principal  by  himself  as  deputy.*     In  some 

"Subfloribed  and  Sworn  To"  is  in  form  v,  Hinas.  (Mich.  1894)  58  N.  W.  Rep« 

sufficient.     Gillig  v.  Independent  Gold,  66;  Brecht  v.  Corby,  7  Mo.  App.  300; 

etc.,   Min.  Co.,   1   Nev.  247;  Ryan  v,  Bennett    v,     Vinyard,     34    Mo.     216; 

Driscoll,  83  111.415;  Williams  v.  Chal-  Thomas  v.  Goodman.  25   Tex.   Sapp. 

fant,  82  111.  218.  446;    Windle  v.  Ricardo,  i  Brod.  &  B. 

1.  Jones  V.  Goodbar,  60  Ark.  182;  17,  5  E.  C.  L.  5.  Contra,  Gra^res  v. 
Slate  V.  Reed,  50  La.  Ann.  170.  Belser,  I  Nott  &  M.  (S.  Car.)  125.     But 

2.  Galveston,  etc.,  R.  Co.  v.  Ware,  see  Parker  v.  Grayson,  1  Nott  &  M.  (S. 
74  Tex,  47.  Car.)  171. 

Person  of  Same  Kame  as  Party  to  Suit.  Signature  by  Hand  of  Officer.  —  In 
—  A  party  Co  a  suit  not  being  compe-  Reno  v.  Pinder,  20  N.  Y.  298,  rev^rnng 
tent  to  serve  his  own  writ,  it  was  held,  24  Barb.  (N.  Y.)  423,  it  was  held  that  a 
where  a  writ  was  served  by  one  of  the  statutory  requirement  that  the  return 
same  name  as  the  plaintiff,  that  it  of  process  to  a  justice's  court  shall  be 
would  be  presumed  that  the  party  serv-  signed  by  the  constable  servinir  the 
ing  the  writ  was  the  party  plaintiff,  process  was  satisfied  for  the  purpose  of 
nothing  appearing  to  the  contrary,  and  supporting  a  judgment  collaterally 
that  such  service  would  be  bad.  Fil-  attacked  by  a  return  made  out  in  the 
kins  z/.  O'SulUvan,  79  111.  52)..  presence  of  the  constable  by  the  jus- 
Copy  Passing  through  Hands  of  Third  tice,  the  name  of  the  constable  being 
Person.  —  A  return  of  service  on  the  signed  by  the  latter, 
defendant  by  leaving  a  copy  with  a  Signature  by  Mark,  —  Where  the  oflB- 
person  who  delivered  it  to  the  defend-  cer  cannot  write  he  may  make  his 
ant  in  the  presence  of  the  officer  is  suffi-  mark  to  an  entry  of  a  levy  and  signa- 
cient  to  show  service  by  delivery  of  a  ture  written  for  him  in  his  presence, 
copy  to  the  defendant.  Palmer  v.  Cox  v.  Montford,  66  Ga.  62.  See  also 
Helcher,  21  Neb.  58.  Anthanissen  v.  Brunswick,  etc..  Steam 

3.  Ingersoll     v.     Sawyer,     2     Pick.  Towing,  etc.,  Co.,  92  Ga.  409. 
(Mass.)  276,  wherein  it  was  said  that  6.  Alabama,  —  Land      v.      Patteson, 
there  is  not  only  a  privity  but  in  some  Minor  (Ala.)  14;    Briggs  v.  Greenlee, 
cases  legal  identity  between  the  sheriff  Minor  (Ala.)  123. 

and   his  deputy;    Barber   v,   Goodell,  Arkansas.  —  Sheppard  zr.  Hill,  5  Ark. 

(Supm.  Ct.  Spec.  T.)  56  How.  Pr.  (N.  308;   St.  Louis,  etc.,  R.  Co.  v.  Barnes, 

Y.)  364.     See  also  infra,  VL  6.  b.  By  35  Ark.  97. 

Whom  Made.  California.  —  Reinhart   v.    Lugo,    86 

4.  Sheppard  v.  Hill,  5  Ark.  308;  Cal.  395;  Rowley  v.  Howard,  23  Cal. 
Long  V.   Montgomery,   6   Bush   (Ky.)  401. 

395;    Sullivan   v.  Frankfort  B.   &    L.        Colorado. — Thomas    v.    State    Nat, 
Assoc,  13  Ky.  L.  Hep.  48;   Sommers    Bank,  11  Colo.  511. 
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jurisdictions,  however,  a  failure  by  the  deputy  to  add  the  name 
of  his  principal  to  a  return  is  a  mere  irregularity,'  and  in  others 
it  is  sufficient  if  the  return  is  made  by  the  deputy  in  his  own 
name  without  adding  that  of  his  principal.* 

(2)  Omission  of  Deputy* s  Name  or  Title,  —  It  has  been  held 
that  the  return  to  process  may  be  signed  with  the  name  of  the 
sheriff,  omitting  the  name  of  the  deputy,  notwithstanding  the 
process  was  in  fact  executed  by  such  deputy,*  and  it  is  sufficient 
if  the  sherifif  adopts  the  service  made  by  the  deputy,  though  the 
deputy's  name  as  signed  to  the  service  is  not  followed  by  any 
official  description. "* 

(3)  Formality  —  Order  of  Names  of  Principal  and  Deputy,  — 
Mere  informality  in  indicating  that  the  process  was  executed  by 
the  principal  through  the  deputy,  as  by  inverting  the  usual  order 

Florida,  —  Gibbens    v,    Picketl,     31  142;  De  Villers  v.  Ford,  2  McCord  L. 

Fla.  147;   Johnson  v,  Johnson,  23  Fla.  (S.  Car.)  144;    Miller  v.  Alexander,  13 

413.  Tex.   497;    Towns  v,   Harris,  13  Tex. 

Illinois.  —  Ditch  v,  Edwards.  2  III.  507;  Eastman  v.  Curtis,  4  Vt.  616. 

T27:    0*Conaer  v.  Wilson,  57  III  226;  Prooett  IMreetad  to  Frindpal  and  Hepa- 

Timmerman    v.    Phelps,   27    111.  496;  ties.  —  Where  a  warrant  was  addressed 

Glencoa  v.  People,  78  111.  382;  Ryan  v.  to  the  constable  of  the  commonwealth 

Eads,  I  111.  217.  or    either    of    his    deputies,   a   return 

Jo7va,  —  Gray  v.  Wolf,  77  Iowa  630.  signed  by  one  as  **  deputy  state  con- 

Qregon.  —  Dennison  v.  Story,  I  Ore-  stable  "  was  held  to  be  sufficient  over 

gon  272.  an  objection  that  the  person  who  exe- 

Pennsylvania.  —  Bolard  v.  Mason,  66  cuted    the     warrant    had    no    special 

Pa.  St.  138;    Emiey  v.  Drum,  36  Pa.  authority  by  law  to   do  so.     Com.  r. 

St.  123.  Certain      Intoxicating      Liquors,      97 

Virginia.  —  Mitchell  v.  Com.,  89  Va.  Mass.  63. 

826;  White  V.  Johnson,  i  Wash.  (Va.)  8.  Hays  v,  Byrd.  14  Tex.  Civ.  App. 

159;    Barksdale     z/.    Neal,    16    Gratt.  24,  wherein  the  return  was  signed  with 

(Va.)  314.  the  name  and  title  of  the  sheriff,  fol- 

Where  the  Sheriff  Is  Bead  the  deputy  lowed  by  the  words  "  by  C,  Deputy,'* 

may  sign   his  own  name   until  a  sue-  and  the  court  said:    **  The  law  author- 

cessor  is  appointed.     Timmerman   v.  izes  the  sherifif  to  act  by  deputies,  and 

Phelps,  27  ill.  496.  while  the  statute  requires  the  return 

Special  Deputy.  —  Where  one   is  au-  upon  every  writ  to  be  signed  officially 

thorized  bjr  indorsement  by  th^  sherifif  by  the  officer  executing  the  writ,  there 

to  execute  a  writ,  the  return  should  be  is  no  prescribed  form  of  the  official  sig- 

in  the  name  of  the  sherifif.     Bolard  v.  nature  when  the  sherifif  acts  by  deputy: 

Mason,  66  Pa.  Si.  138.  and  this  requirement  of  the  statute,  we 

Exception  —  Return  under  Oath.  —  In  take  it,  is  complied  with  when  the  re- 

Illinois  it  is  held  that  where  a  special  turn  is  made  over  the  official  signature 

deputy   must   make   his  return  under  of  the  sherifif,  either  with  or  without 

oath,  such  a  return  is  sufficient  in  the  the  signature  of  the  deputy  by  whom 

name  of  the  deputy  and  need  not  be  in  the  sherifif    executes    the   writ.      The 

the   name  of  the  sherifif.     Glencoe  v.  words  of  the  statute  '  that  the  return 

People,  78  III.  382.  must  be  signed  officially  by  the  officer 

1.  Hill  V.  Gordon,  45  Fed.  Rep.  276.  executing  the  writ,'  have  reference  lo 
Jurifldiotioii  of  the  court  is  not  aflfecied  the  officers  to  whom  the  writ  of  citation 

by  such  a  defect.  Kelly  ».  Harrison,  is  directed,  *  the  sherifif  '  or  any  *  con- 
69  Miss.  S56.  stable,'  and  do  not  embrace  the  depu- 

2.  Beturn  in  Kame  of  Deputy.  —  Bean    ties  of  the  sherifif." 

V.   Hafifendorfer,  84  Ky.  685;    StoU  v.  4.  Bennethum  v.  Bowers,  133  Pa.  St. 

Padley,  98  Mich.  13;    Wheeler  v.  Wil-  332,    wherein   the   return   was    signed 

kins,  19  Mich.  78;  Calender  v.  Olcott,  with   the   name  of  the  deputy  sheriff 

I  Mich.  344;  Allen  v.  Hazen,  26  Mich,  without  any  official  description  foUow- 
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in  which  the  names  of  the  principal  and  deputy  are  written  upon 
the  return,  is  of  no  consequence  so  long  as  it  appears  that  the  act 
is  that  of  the  principal  by  the  deputy.^ 

(4)  Addition  of  Official  Title  to  Signature,  —  The  court  will 
give  verity  to  the  official  act  of  an  officer  evidenced  by  his  signa- 
ture, although  no  word  descriptive  of  his  office  follows  such  sig- 
nature;* and  it  is  not  necessary  that  a  sheriff,  in  signing  his 
name  as  such,  should  designate  in  what  county  he  is  sheriff.^ 

3.  Date  of  Beeeipt  and  Beturn.  —  In  the  absence  of  statute  it 
seems  that  neither  the  date  of  the  delivery  of  the  process  to  the 
officer  nor  the  date  upon  which  he  returns  it  to  the  clerk's  office 
need  be  stated.^    And  it  is  held  that  the  omission  to  indorse 

ing,  after  which  appeared:    *' Served  execution  for  failure  to  note  upon  it  the 

as    above.      So    answers    George    B.  date  of  the  delivery  tu  him  had  refer- 

Schaeffer,  sherifif."     It  was  held  that  ence  to  final  process  only  as  shown  by 

the  adoption  by  the  sheriff  of  the  act  its  connections;    Kightlinger's  Appeal, 

of  the  person  whose  name  was  signed  loi  Pa.  St.  540.     See  also  infra^  IV.  4. 

to  the  service  sufficiently  indicated  the  h.  Time, 
authority  under  which  the  latter  acted.        The  Tile  Kark  of  the  Clerk  indicates 

1.  Zepp  V,  Hager,  70  111.  223;  Briggs  the  date  of  the  return.  Hogue  v,  Cor- 
V.  Greenlee,  Minor  (Ala.)  123;  Guelot  bit,  156  111.  540;  Cariker  r,  Anderson, 
».    Pearce,  (Ky.   1897)  38  S.  W.  Rep.  27  111.  358. 

892;  Humphrey  cr.  Wade.  84  Ky.  400.  Discrepancy  Between  Entry  of  Clerk  and 
See  also  Prince  v,  Dickson,  39  S.  Car.  Date  of  Betom. —  Where  there  is  a  dis- 
477;  Gray  v.  Wolf,  77  Iowa  630;  Es-  crepancy  between  the  dale  of  the  re- 
lava  V,  Ames  Plow  Co.,  47  Ala.  384.  turn   as  made  by  the  officer  and  the 

2.  Martin  v,  Aultman,  80  Wis.  150.  date  as  entered  by  the  clerk,  the  date 
But  see  Spencer  f.  Medder,  5  Mo.  of  the  return  as  made  by  the  officer 
458.  will  control.     Gilson  v,  Parkhurst,  53 

8.  Snelgrove  r.  Branch  Bank,  5  Ala.  Vt.  384.     But  see  Mactmber  v,  Wright, 

295:    Higgins  V,   Bullock,  66   111.  37;  108  Mich.  109. 

Davis  V.  Burt,  7  Iowa  56;  Whiting  v.  The  Presnmption  is  that  a  return  to  an 

Hagerty,  5  La.  Ann.  686;  St  oil  v.  Pad-  execution  was  deposited  with  the  clerk 

ley,  98  Mich,  iv,  Fleugel  v.  Lards,  108  of  the  court  on  the  return  day.     Marks 

Mich.    682;    Marooney   v.    McKay,    3  z/.  Hardy,  86  Mo.  232, 12  Mo.  A  pp.  595. 

Oregon  372.  The  legal    inference    is    that    afier 

But  a  certificate  of  service  having  a  making  an  entry  of  no  property   the 

venue  In  one  county,  certifying  a  serv-  sheriff   kept  the  execution    until    the 

ice   in    another,    and  signed   without  proper  return  day.     Thornton  v.  Lane, 

showing  in    what  county    the    officer  11  Ga.  524.     And  in  Izod  v.  Addison.  5 

acts,  is  insufficient.     Clark  v,  Lichten-  How.  (Miss.)  432,  it  was  held  that  a  ze- 

herg,  33  Mich.  307.  turn  upon  an  execution  of  "  no  prop- 

Varianee  Between  Signature  and  Ad-  erty   found "   furnished    no    evidence 

dress.  —  In  Com.  t/.  Certain  Intoxical-  that  the    process    was    returned    into 

ing  Liquors,  97   Mass.  63    a   warrant  court  en  that  day,  and  that  parol  evi- 

was  addressed  to  the  constable  of  the  dence   was  admissible  to  show  when 

commonwealth  or  either  of  his  depu-  the    execution    was    returned    to    the 

ties,    and   it   was  held   that  a  return  clerk's  office. 

signed  by  one  as  "  deputy  state  con-  '*  Satisfied"  on  an  execution  is  pre- 

Btable  "  was  sufficient.  sumed  to  be  legal,  and  the  sheriff  w  11 

4.  Cobb    V,    Newcomb,   7   Iowa   43;  not  be  permitted  to  show  by  the  annex- 

Spongier    v,    O'Shea,    65     Miss.     75;  atlon  of  the  date  that  the  satisfaction 

Chickeringf.  Failes,  26  III.  516;  Hogue  was  after  the  return  day,  in  order  lo 

V,  Corbit,  156  III.  540;  Fake  v,  Edger-  invuke  the  principle  that  money  paid 

too,   5   Duer  (N«  Y.)  681;    Wyche   z>.  on  an  execution  after  the  day  on  which 

Newfom,  87  N.  Car.  145,  holding  that  it  should  have  been  returned  will  not 

a  statute  which  imposed  a  forfeiture  amount  to  a  satisfaction.     Barton  w. 

upon  an  officer  receiving  process  for  Lockhart,  2  Stew.  &  P.  (Ala.)  109. 
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the  time  of  receiving  process  does  not  affect  the  service,  and  that 

if  this  time  becomes  important  the  return  may  be  amended  or 
the  date  of  service  may  be  taken  for  such  time.* 

4.  Contents  —  a.  Must  Show  Legal  Execution  — (i)  In 
General,  —  The  return  of  an  officer  is  the  evidence  of  his  acts 
under  the  process,  and  must  show  without  extraneous  evidence,* 

and  in  some  intelligible  form  of  expression,  what  he  has  done,  as 
well  as  that  his  acts  have  been  responsive  to  the  mandate  of  the 
writ'  and  according  to  law.* 

1.  Cobb  f.  Newcomb,  7  Iowa  43.  Louisiana.  —  Scale   v.   Reed,   50  La. 
Upon  ceriiorari  to  a  justice  of  the  Ann.  170. 

peace  the  omission  of  the  date  of  the  Maine,  —  Russ  t^.  Oilman,  16  Me.  209. 

return  of  the  process  in  the  justice's  Massachusetts,  —  Williams  v.  Amory, 

court  is  not  material  where  the  return  14  Mass.  20;    Walsh  v.  Anderson,   135 

of  the  justice  to  the  certiorari  shows  a  Mass.  65. 

proper  return  of  the  process.     Nicolls  Michigan,  —  Brown  v.   Williams,  39 

V.  Lawrence,  30  Mich.  395.  Mich.  755;   Town  v.  Tabor.  34  Mich. 

2.  Connecticut.  —  Metcalf  r.  Gillet,  5  262. 

Conn.  404;  San  ford  v.  Pond,  37  Conn.  Mississippi.  —  Moore    v.    Coats,    43 

591.  Miss.    225;     Rankin    v.    Dulaney,  43 

Illinois,  —  Nelson  v.    Cook,    19    111.  Miss.  197. 

440.  Missouri.  —  Spencer    v.    Medder,    5 

/E;feMX. -^  Harmon  v.  See,  6  Iowa  171.  Mo.  458;    Gregor  Grocer  Co.  v,  Carl- 

Massachusetts,  —  Wellington  v.  Gale,  son,  67  Mo.  App.  179;  Madison  County 

13  Mass.  483;    Purrington  v,  Loring,  7  Bank  v.  Suman,  79  Mo.  531;  Williams 

Mass.  386.  V,  Monroe,  125  Mo.  574. 

Michigan.  —  King  v.  Bates,  80  Mich.  Nebraska,  —  Newlove  v.  Woodward, 

367.  9  Neb.  502. 

Missouri. — Gate  City  Electric  Co.  v,  Pennsylvania.  —  Fox     v.     Meyer,     I 

Corby,    61    Mo.   App.    630;    Madison  Woodw.  (Pa.)   50;    Johnson  v.  Ayles- 

County  Bank  v.  Suman,  79  Mo.  531.  worth,  3  Pittsb.  (Pa.)  237. 

New  Jersey.  —  Gardner  v.  Small,  17  South  Carolina,  —  State  v,  Cohen,  13 

N.  J.  L.  162.  S.  Car.  198. 

Tennessee.  —  Union  Bank  v,  Barnes,  Texas.  —  Lauderdale  v.  R.  &  T.  A. 

10  Humph.  (Tenn.)  245.  Ennis    Stationery  Co.,   80    Tex.    496; 

7Vjr<i J.  —  Thompson    v,    Griffis,     19  Williams    v.     Downes,    30    Tex.    51; 

Tex.  115.  O'Leary  v.  Durant,  70  Tex.  409. 

8.  Shannon   v.  McMullin,  25  Gratt.  West   Virginia.  —  Hopkins  v.  Balti- 

(Va.)  218;  Earthman  v.  Jones,  2  Yerg.  more,  etc.,  R.  Co.,  42  W.  Va.  535. 

(Tenn.)  492;    Stephens  v.  Frazier,  2  B.  United  States.  —  Rickards  v.  Ladd,  6 

Mon.  (Ky.)  253.  Sawy.  (U.  S.)  42. 

A  Baturn  to  a  Distrois  Warraat  for  a  Where  the  Court  Orders  Process  to  Be 
delinquent  liquor    lax    need    not    set    Executed  in  a PartiealarMa&&er,  a  return 

forth   that    the    officer  demanded   the  of  the  marshal  which  shows  that  it  was 

amount     before     making     the    levy,  so  executed  establishes  sufficient  serv- 

Wood  V.  Thomas,  38  Mich.  686.  ice.    Confiscation  Cases,  20  Wall.  (U. 

4.  Arkansas.' — Dawson    v.    State  S.)  92. 

Bank,  3  Ark.  505;  Ex  p.  Cross,  7  Ark.  Seisuro.  —  A  return  to  a  writ  against 

44;    Fulcher    v.    Lyon,   4    Ark.    449:  a  boat  which  omits  to  state  that  the 

Southern   BIdg.,   etc.,   Assoc,  v.   Hoi-  officer   seized    the   boat    is    defeciive. 

lum,  59  Ark.  583.  Blaisdell  v.  Steamboat  William  Pope, 

Connecticut.  —  Metcalf    v.    Gillet,     5  19  Mo.  157. 

Conn.  400.  Justifyhig    Service    on    Sunday.  —  In 

Illinois.  —  Botsford  v.  O'Conner,  57  Arkansas,    if  a   writ  be   executed  on 

111.  72.  Sunday,  the  return  of  the  officer  must 

Indiana,  —  Bosley    v.    Farquar,     2  show  that  the  required  affidavit  that  the 

Blackf.  (Ind.)  61.  defendant    was    about    to    leave    the 

Iowa.  —  Hakes    v,   Shupe,  27   Iowa  county  was  made  and  delivered  to  him. 

465.  Swinney  v.  Johnson,  18  Ark.  534. 
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(2)  Personal  or  Constructive  Service.  —  A  return  of  service  of 
process  must  show  a  personal  service  or  a  proper  constructive 
service  as  provided  by  statute,  and  if  neither  is  shown  the  return 
is  bad.* 

b.  Degree  of  Certainty  —  Construction  —  (i)  In  General 

—  Reasonable  Certainty,  —  Reasonable  certainty  is  required  in 
showing  the  legality  of  the  execution  of  process,*  and  if  the 
return  is  reasonably  certain  in  this  regard  it  will  be  sufficient.* 


The  Title  of  an  Innooent  Pnrchaier  \% 
not  attected  by  a  defective  return  of  an 
execution.  House  v.  Robertson,  (Tex. 
Civ.  App.  1896)  34  S.  W.  Rep.  640. 

1.  Doll  V.  Smith,  32  Cal.  476;  Snyder 
V,  Snyder,  25  Ind.  399;  Gibbons  :. 
Mason,  i  Harr.  (Dei.)  452;  Dohms  v, 
Mann,  76  Iowa  723;  Johnson  v,  Mac- 
conncll,  3  Bibb  (Ky.)  i;  Williams  v. 
Monroe,  125  Mo.  574;  Newlove  v. 
Woodward,  9  Neb.  502.  See  infra,  IV. 
4.  /.  Substituted  or  Constructive  Service, 

2.  Dawson  v.  State  Bank,  3  Ark.  505; 
Gilbreath  v.  Kuykendall,  i  Ark.  50. 

3.  State  V.  Still,  11  Mo.  App.  283; 
Dunham  v.  Wilfong,  69  Mo.  355; 
Farnsworth  v.  Strasler,  12  111. 
482;    Cairo,  etc.,  R.  Co.  v.   Holbrook, 

92  111.  297;  McNab  v.  Young,  81  111. 
II;  Brown  v.  Miner,  21  III.  App.  60, 
128  III.  148;  Bacon  v,  Bevan,  44  Miss. 
293;  Wells  V.  Turner,  14  Neb.  445: 
Pendexier  v.  Cate,  66  N    H.  270. 

In  Chicago  Dock,  etc.,  Co.  v.  Kinzie, 

93  111.  429,  the  return  of  the  sherifif 
was:  *'  The  within-named  Robert  A. 
Kinzie,  an  G.  H.  Kinzie,  hath  not  any- 


marshal  to  attach  the  note  in  contro- 
versy and  to  detain  the  same,  subject 
to  the  further  orders  of  the  court,  it 
was  held  that  a  return  by  the  marshal 
that  he  had  *'  arrested  the  property 
within  mentioned  "  signified  in  apt 
and  technical  language  that  he  had 
actually  taken  the  property  into  his 
custody  and  under  his  control.  Pel- 
ham  V.  Rose.  9  Wall.  (U.  S.)  103. 

Informality  will  not  vitiate  a  return. 
Drake  v.  Duvenick,  45  Cal.  455. 

"Satisfied"  on  an  execution  is  pre- 
sumed to  be  legal,  and  the  sheriff  will 
not  be  permitted  to  show  by  the  an- 
nexation of  the  date  that  the  satisfac- 
tion was  after  the  return  day,  in  order 
to  invoke  the  principle  that  money  paid 
on  an  execution  after  the  day  on  which 
it  should  have  been  returned  will  not 
amount  to  a  satisfaction.  Barton  v, 
Lockhart,  2  Stew.  &  P.  (Ala.)  109. 

Such  a  return  is  sufficient  without 
showing  what  disposition  was  made  of 
the  fund.  Person  v.  Newsom,  87  N. 
Car.  142. 

Cepi  —  Abbreyiatad  Form.  —  In  Mary- 
thing  in  my  bailiwick,  or  plac,  or  by    land  it  was  said  that  the  courts  had  for 


which  I  can  give  notice,  as  I  am  within 
commanded,  nor  is  the  said  Robert  A. 
Kinzie,  an  G.  H.  Kinzie  found  in  the 
same.'*  It  was  held  that  the  words 
**  bailiwick,  or  plac,"  meant  and  should 
be  read  "  county,"  and  that  the  word 
*'  an  "  should  be  read  disjunctively, 
giving  it  its  plain  and  obvious  mean- 
ing. 

In  Senescal  v,  Bolton,  7  N.  Mex.  351, 


so  long  a  period  sanctioned  the  abbre- 
viated form  of  a  return  cepi  by  a  sheriff 
to  the  writ  of  capias  ad  satisfaciendum 
that  its  correctness  should  be  deemed 
to  be  settled,  such  a  return  being,  in 
legal  effect,  a  declaration  that  by  virtue 
of  the  writ  the  officer  had  taken  the 
body  of  the  defendant,  and  had  him 
ready  before  the  court,  at  the  time  and 
place    as    commanded    by    the    writ. 


the  officer  certified  that  he  had  served  State  v.  Lawson,  2  Gill  (Md.)  62. 

the  summons  on  one  of  the  defendants,  Reading    IVtit,  —  When   the    statute 

without  giving  the  date  of  such  serv-  requires  a  capias  ad  respondendum  to  be 

ice,  and   further  certified  that  he  had  served  by  reading  to  the  defendant  or 

served  summons  on  another  defendant,  delivering  him   a  copy,  a  return  that 

giving  the  date  of  such  service.     It  was  the  defendant  was  arrested  and  gave 

held  that  the  whole  should   be  taken  bond  for  his  appearance  is  not  suffi- 

as  one  sentence,    though   ambiguous  cient.     Fulcher  z/.  Lyon.  4  Ark.  449. 

in  form,  and  should  be  construed  to  Bench     Warrant  —  Bail.  —  Where     a 

mean  that  both  services  took  place  at  sheriff    returns    the    execution    of    a 

the  same  time.  bench  warrant,  if  he  has  taken  bail  his 

TTnder  a  Writ  of  Konition  iBsned  upon  a  return   should   show   the   fact.     Over- 

liM  of  information,  commanding  the  aker  v.  State,  4  Smed.  &  M.  (Miss.)  738. 
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Although  there  may  be  some  ambiguity  about  the  return  of  a 
sheriff,  the  construction  most  favorable  to  his  having  discharged 
his  duty  should  be  given,  and  it  i-*  enough  if,  by  such  construc- 
tion, the  facts  which  constitute  a  legal  execution  of  the  process 
are  shown  with  reasonable  certainty.* 

No  Constniction  in  Favor  of  Palpable  Defects.  — But  the  ordinary  plati- 
tude that  an  officer  is  presumed  to  do  his  duty  does  not  possess 
sufficient  potency  to  cure  palpable  defects  in  his  return.* 

(2)  Construction  by  Necessary  Implication,  —  What  is  neces- 
sarily implied  from  the  express  terms  used  in  a  return  may  be 
supplied  by  intendment.* 

(3)  Clerical  Errors. —  A  return  is  not  vitiated  by  reason  of 
mere  clerical  errors.* 

1.  Connecticut.  —  Whittlesey  v.  Starr,  with  equal  reason  would  make  the  re- 
8  Conn.  134.  turn  sufficient.     Gamasche  v.  Smythe, 

Georgia.  —  Gibson    v,   Robinson,   90  60  Mo.  App.  165. 

Ga.  756.  8.  Greenman  v.  Harvey,  53  III.  386; 

Illinois.  —  Cairo,  etc.,  R.  Co.  t/.  Hoi-  Barnes     v.     Hazleton,     50     111.     429; 

brook,  92  III.  299;  Thompson  v,  Yates,  Hedges  v.  Mace,  72  III.  472;    Reed  v. 

61  III.  App.  262.  Tyler,  56  III.  288;  Farnsworth  v.  Stras- 

Indiana.  —  Hale  v.  Talbott,  86  Ind.  ler,  12   111.  482;    Select  v.  Olmstead,  i 

447.  Root  (Conn.)  497;    Bliss  v.  Paine,  11 

Iowa.  —  Davis  v.  Burt,  7  lowra  56..  Mich.    92;     Corning    v.    Burton,    102 

Kentucky.  —  Cosby  v.  Bustard,  Litt.  Mich.  86. 

Sel.  Cas.  (Ky.)  137;    Scott  v.  Scott,  85  Thus,  where  a  notice  was  indorsed 

Ky.  385.  upon  a  declaration  that  upon  the  trial 

Mississippi.  —  Sanders   v.   Dowell,  7  a  note,  a  copy  of  which  was  given  and 

Smed.  &  M.  (Miss.)  206.  referred  to  in  the  notice,  would  be  read 

Missouri. —^x.'dXt,    v.    Siill,    II    Mo.  in  evidence  under  the  money  counts,  a 

App.   283;    State   V.  Jacksonville     126  return  of  the  sheriff  that  he  served  a 

Mo.  69.  copy   of    the    declaration    and    notice 

Texas.  —  Brown  v.  Hudson,  14  Tex.  necessarily  implies  service  of  the  copy 

Civ.  App.  610.  of  the  note,  the  latter  being  an  essen- 

Vermont.  —  Pond   v.    Baker,    55   Vt.  tial  part  of  the  notice.     Bliss  v.  Paine, 

400;  Drake  v.  Mooney,  31  Vt.  617.  ii  Mich.  92. 

United  States.  —  Coggswell  v.   War-  4.  Thompson  v.  State  Bank,  5  Ark. 

ren,  i  Curt.  (U.  S.)  223.  245;  Alexander  v.  McDow,  108  Cal.  25; 

The  return  will   be  held  good  where  FJeugel  v.  Lards,  108  Mich.  686;  Ham- 

the  objection  cannot  be  sustained  with-  mond  t^.  Baker,  39  Mich.  472;  Sandwich 

out  giving  to  the  return  a  strained  and  Mfg.  Co.  v.  Earl,  56  Minn.  390;  Allen 

unnatural  construction.    Cairo,  etc.,  R.  i/.  May  berry,  14   Nev.  115;    Bartlett  v. 

Co.  V.  Holbrook,  92   III.  99;  Pendexter  Winkler,  15  Tex.  515. 

V.  Cate.  66  N.  H.  270.  In  Cheshire  v.  Milburn  Wagon  Co., 

2.  Per  Sherwood,  J.,  in  Gates  v.  89  Ga.  249,  it  was  held  that  where  the 
Tu^ien.  89  Mo.  13.  See  also  Fowler  v.  middle  initial  of  a  defendant  as  given 
Banks,  21  Ala.  679;  Faison  v.  Wolf,  63  in  the  return  is  different  from  that 
Miss.  24:  Case  v.  Calston.  i  Met.  (Ky.)  stated  in  the  declaration,  such  middle 
145.  initial  in  the  return  should  be  treated 

Where  Striot  Gomplianoe  with  the  Stat-  as  a  clerical  error, 

nte  IS  necessary,  as,  for  example,  in  the  In  Barron  v.  Smith.  63  Vt.  121,  it  was 

case  of  a  return  of  a  constructive  serv-  held  that  the  matter  of  punctuation  in 

ice  of  process,  it  is  said  that  if  the  re-  officers'  returns,  often  hurriedly  made, 

turn  does  not  follow  the  language  of  and  by  men   little  versed  in  that  an, 

the  statute,  and  its  terms  can  leceive  a  cannot    justly    be  expected   to  afford 

reasonable  interpretation  which  makes  much   aid    in   construction,  and,  as  a 

the  return  insufficient,  that  interpreta-  general  thing,  is  entitled  to  but  little 

tion  must  prevail,  and  not  one  which  consideration. 
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(4)  Abbreviations. —  Where  abbreviations  are  used  in  a  return 
they  will  be  sufficient  if  it  appears  from  the  remainder  of  the 
writing  what  is  intended.* 

(5)  Surplusage, — The  maxim  utile  per  inutile  non  vitiatur 
applies  to  official  returns;  and  while  a  return  must  be  certain, 
yet  where  additional  words,  which  cannot  afifect  the  validity  of 
the  return,  may  be  stricken  out  without  altering  the  sense,  it  is 
sufficient.* 

c.  Compliance  WITH  Statute. —The  legal  presumption  in 
tavor  of  the  acts  of  a  sheriff  does  not  go  to  the  extent  of  supply- 
ing the  omission  of  a  statement  in  a  return  which,  by  statute,  is 
necessary  to  its  sufficiency,  and  every  act  which  the  statute 
requires  as  a  part  of  the  service  must  be  set  out  in  the  return.* 

Sabitantlal  Complianee.  —  While  the  return  may  very  properly 
follow  the  exact  language  of  the  statute,^  thb  is  not  absolutely 
necessary,  since  a  return  which  on  the  whole  shows  a  substantial 
compliance  with  the  law  is  sufficient.*     Where,  however,  a  stat- 

1.  Odd  Fellows  Bldg.  Assoc  v,  Delaware.  — Matcliewft  v,  Gordj,  3 
Hog^n,  28  Ark.  264,   wberein  the  in-     Houst.  (Del.)  573. 

dorsemeat  on  the  summons  was  that  it  JlUtwis, —  Noleman   v,  Weil,  7a  lU. 

had  been  executed,  etc.,  "  by  deliver-  502. 

ing  a  true  copy  of  the  within  writ  to  Missutippi. — Dogao  v.  Barnes,  (Mj«s. 

Dr.   Peter  Brugman,   President  of  O.  189^  24  So«  Rep.  965. 

F.   B.  A./' and  it  was  held  that  the  MitseMrL — Cabeefl   v.   Douglass,   i 

ambiguity  of  these  letters  was  entirely  Mo.   336;    Russell  v.  Grant,   12a   Nlo. 

removed  by  examining  the  writ  as  in-  161. 

dicated  in  the  indorsement,  for  in  the  Pennsylvania.  —  GiU>ough  c.  Keller, 

writ  il  was  clearly  shown  that  such  let-  11  Phila.  (Pa.)  364,  53  Leg.  lot.  (Pa.) 

ters  referred  to  the  Odd  Fellows  Build-  3B2. 

ing     Association,     and    could     mean  Texas,  —  Graves  v,  Le  Geirse,  1  Tex. 

nothing  else.     And  see  generally  arti-  App.  Civ<    Gas.,    g  812;    Roberts    v. 

cle  Abbreviations,  vol.  i.  p.  42.  Stockslager,  4  Tex.  307;  Lnteroational. 

Btit    Where    There   Is    VotSiixig   from  etc,  R.  Co.  v,  Pape,  i  Tex  App.  Civ. 

Which    It    Coald    Be    Underttood    what  Cas.,  §241;    Laudexdale  v.  R.  &  T.  A. 

mere  letters  mean,  such  abbreviation  Ennis  Stationery  Co.,  80  Tex.  496. 

will    make    a    return    too     uncertain.  Virginia.  —  Wyf>nv.  Wyatt,  ii  Leigh 

Thus   the   letters   N.    E.   I.  are  not  a  (Va.)  61s. 

sufficient    return    of  non  est  inventus.  United  Slates.  —  Rickards  v.  Ladd,  6 

Parker  v.  Grayson,  i   Nott  &  M.  (S.  Sawy.  (U.  S.)  42. 

Car.)  171.  It  Is  Fair  to  Infer  E^erythiiig  A^alnit 

2.  Mentz  v.  Hamman,  5  Whart  (Pa.)  a  Belnm  which  its  departure  from  the 
154;  Orendorff  v.  Stanberry,  20  III.  89;  statute  will  warrant.  Blanton  t/.  Jam!- 
King  V.  Spearman,  3  B.  Mon.  (Ky.)  son,  3  Mo.  S2;  Madison  County  Bank 
289;  Hart  V.  Forbes.  60  Miss.  745;  v.  Suman,  79  Mo.  531;  Diltz  v.  Cham- 
Jones  V.  Relfe,  3  Mo.  388;  Norton  v.  bers,  2  Greene  (Iowa)  479;  Swetland  v. 
Berlin   Iron   Bridge  Co.,  51   N.  J.  L.  Stevens,  6  Vt.  577. 

442;   Confiscation  Cases,  20  Wall.  (U.  4.  Collins   v.    Walling,   6   La.   Ann. 

S.)  no.  70a. 

Attempt  to  Aveid  Seryioe.  —  A  return  5.  Arkansas,  —  Du  Val  v.  Johnson, 

which   shows    a    good  service   is   not  39  Ark.  182. 

affected  by  a  statement  interjected  that  Illinois,  —  Noleman  v.  Weil,  72  111. 

the  defendant  attempted  to  avoid  serv-  502. 

ice  by  concealing  himself.     OrendorfF  Indiana,  —  Pigg  v.  Pigg,  43  Ind.  117; 

V.  Stanberry,  20  III.  B9.  Hulsinger  v.  Dunham,  11  Ind.  346. 

Z,  Arkansas,  —  Dawson   v.   State  /ntu.  —  Macklot   v.    Hart,    I8   lova 

Bank,  3  Ark.  505.  428. 
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utc  designates  not  only  the  particular  manner  of  service,  but  the 
manner  in  whith  it  shall  be  returned,  it  seems  that  a  stricter  con- 
struction  is  given.* 

d.   Manner  of  Executing  —  Return  ''Executed," 

"Served,"  etc.  —  The  Deoliioiu  Aw  Hot  Uniform  Oh  the  point 
whether  a  mere  statement  in  a  return  that  the  process  was  exe- 
cuted or  served  will  sufficiently  import  a  legal  execution  or 
service  without  anjr  statement  of  the  manner  thereof.  This, 
however,  depends  upon  the  provisions  of  the  statutes  in  force, 
especially  concerning  the  manner  of  making  personal  service. 

Batorn  Stiillcidnt.  —  In  many  cases  such  a  general  return  is  held  to 
be  sufficient  to  import  a  lawful  execution  of  the  process,*  some- 
times by  express  permission  of  the  statute ;  ^  but  if  in  addition 

LouisiatM.  ~^  Co\\\tk%   v.   WaUing,    6  P«nonal  ServiM.  —  Wh6ri  actual  pef- 

La.  Ann.  702.  donal  service  is  made  it  is  held  to  be 

Mississippi.  —  Presley  v,   Anderson,  sufficient  if  the  return  states  merely 

42  Miss.  374.  the  fact  of  such  service.    Legg  v,  Still- 

Nebraska.-^^tit  v,  Boyd,  31  Neb.  man,  2  Cow.  (N,  Y.)  418;    Hubbard  v, 

815.  Chapin,  (County  Ct.)  28  How.  Pr.  (Jj. 

TVapAf.  —  Graves  v,  Drane,  66  Tex.  Y.)407;    Barksdale  v,  Neal,  16  Gratt. 

658;    Clark   V.    Wilco  c,   31   Tex.   328;  (Va.)  314;  Fears  ».  Thompson,  82  Ala. 

Birtlett  V,  Winkler,  15  Tex.  515.  294;     M*Dowell    v.    Cooper,   2    Harr. 

United    States,  ^Trhnhl^     v,     Erie  (Dsi.)  480. 

Electric  Motor  Co.,  89  Fed.  Rep.  51.  Gonntarpart  Writs.  —  Where  countfcr- 

1.  Womack  z'.  Slade,  (fex.  Civ.  App.  part  writs  are  directed  to  different 
1853)  23  S.  W.  Rep.  1002;  Poole  f.  counties,  the  return  "  executed  "  will 
Mueller,  (Tex.  Civ.  App.  1894)  26  S.  apply  only  to  such  parlies  as  reside 
W.  Rep.  739.  within  the  county  of  the  officer  making 

flerviee  on  Defisadaiit  in  Person.  —  In  such    return.     Bozman  v,   Brower,  6 

T>fxas  it  has  been  held  that  the  return  How.  (Miss.)  43. 

showing  service  upon  the  defendant  is        Spedal  BaUiif.  —  The  same  presump- 

not  good  unless  it  Is  shown  to  have  tion  which  is  indulged  in  favor  of  an 

been    upon   I  he   defendant  in  person,  officer's   return   does   not  exist  in  the 

Graves    v,    Robertson,    22    Tex.    130;  case  of  a  return  by  a  private  person  as 

Middleton  v.  Stats,  11  Tex.  255;  Batey  special   bailiff.     Simms  r.   Simms,  88 

f/.  DibrcU,  28  Tex.  172.  Ky.  642. 

Bat  in  Johnson  v.  Barthold,  43  Tex.        3.  In   Hississippi  the  code  expressly 

556,  it  was  held   that  a  return,  "  Exe-  provided  that  a  general  reiurnof  *'  exe> 

ciited  by  delivering  to  B.  C.  H.  John-  cuted  '*  should  be  sufficient.     Benson 

801  a  true  copy  of  ihis  citation,"  etc.,  v,  Holloway,  59  Miss.  358;  Heirmann  v. 

was  sufficient  under  a  statute  requiring  Siricklln,  60  Miss.  234.     Before  this  the 

service  upon  the  party  in  person,  the  cases  held  otherwise  under  the  stat- 

party  served  having  the  same  name  as  utory  provisions  relating  to  the  manner 

the  defendant  in  the  writ.     Quoted  in  of  service  of  process.     Merrittr.  While, 

Brooks  V.  Powell,  (Tex.  Civ.  App.  1895)  37  Miss.  438;   Jefferies  v.  Harvie,  38 

29  S.  W.  Rep.  809.     See  also  Brown  v.  Miss.  97;  Moore  v.  Coats,  43  Miss.  225. 

R  )bertson,  28  Tex.  555.  And  under  the  code  in  effect  before  the 

2.  Mayfield  z.  Allen,  Minor  (Ala)  provisions  under  which  the  last  cases 
274;  Snelgrove  v.  Branch  Bank,  5  Ala.  were  ciied  the  return  in  general  terms 
295;  Colerick  v.  Hooper,  3  Ind.  316,  was  held  to  be  sufficient.  Bozman  v. 
Bridges  v.  Ridgely,  2  Litt.  (Ky.)  396;  Brower,  6  How.  (Miss.)  43. 

H\rper  v.   Lexington,  etc.,   R.   Co.,  2  Where  a  judgment  bjr  default  could 

Dina  (Ky.)   227;    Case   v.  Colston,   i  be   rendered  at  the  return  term  only 

Met.  (Ky.)  146;    Stephens  v.   Frazier,  where  it  appeared  that  the  defendant 

2   B.    Mon.   (Ky.)   253;     Strayhorn    v.  was  personally  served,  it  was  held  that 

Blalock,  93  N.  Car.  292;   Com.  v.  Mur-  although  the  return  "  eit^cuted '*  im- 

lay,  2  Va.  Caa.  504.  ported  a  legal  service  it  did  not  n^c^s* 
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to  the  general  return  "  executed  "  the  officer  attempts  to  show 
the  manner  in  which  the  process  was  executed,  then  the  return 
must  show  a  full  compliance  with  the  law.^ 

Betorn  Inmii&oieiit.  —  In  many  other  cases,  however,  and  espe- 
cially under  statutes  designating  how  personal  service  shall  be 
made  or  alternative  modes  of  service,  it  is  held  that  officers  exe- 
cuting process,  being  merely  ministerial,  must  set  out  their  acts 
in  order  that  the  court  may  determine  the  legal  sufficiency 
thereof  instead  of  leaving  it  to  the  officer  to  determine  for  him- 
self, and  in  these  cases  such  a  general  return  as  "  executed," 
**  served,"  "  duly  served,"  or  the  like,  is  not  sufficient.*     Nor  is 


sarily  import  a  personal  service  under  New  York,  —  Wheeler  v,  Lampman, 

the  requirements  above  stated.     Heir-  14  Johns.  (N.  Y.)  481;  Legg  v.  Still- 

mann  v.  Stricklin,  60  Miss.  234.     But  man,  2  Cow.  (N.  Y.)  418. 

see  Coierick  v.  Hooper,  3  Ind.  316.  Oregon,  —  Koha  v,  Hinshaw,  17  Ore- 

1.  Case  V.  Colston,  i  Met.  (Ky.)  146;  gon  308. 

Thomas  v.  State,  62  Miss.  184;  Burrus  Pennsylvania,  —  Weaver  v.  Springer, 

V,    Burrus,    56   Miss.   92;    Semmes  v.  2  Miles  (Pa.)  42;  Philadelphia  tr.  Cath- 

Patterson,  65  Miss.  6;  Falson  v.  Wolf,  cart,  10  Phila.  (Pa.)  103,  31   Leg.  Int. 

63    Miss.    24;     Rigby   v,    Lefevre,    58  (Pa.)  4. 

Miss.   639;    Dogan   v.    Barnes,   (Miss.  Texas, — Continental     Ins.    Co.     v. 

1899)  24  So.  Rep.  965;  Benson  r.  HoU  Milliken,  64  Tex.  46. 

loway,  59  Miss.  358;  Fatheree  v.  Long,  Vermont.  —  Henry  v.  Tilson,  19  Vt. 

5  How.  (Miss.)  661;    Gamble  v.  War-  447. 

ner,  16  Ohio  371.     See  also  Leftwick  t/.  In  announcing  this   principle   it  is 

Hamilton,  9  Heisk.  (Tenn.)  310.  often   held   in  general  terms  that  the 

But   where   the  statutory  return  is  manner,  time,  and  upon  whom  service 

made,  the  word  **  summoned  "  or  **  ex-  is  made  are  requisite  to  a  good  return, 

ecuted  "  may  be  rejected  as  surplus-  Gilbreath  v,   Kuykendall,   i    Ark.   50: 

age.      Norton   v.    Berlin    Iron   Bridge  Botsford  v.  O'Conner,  57  III.  72;  Bali 

Co.,  51  N.  J.  L.  442.  V.   Shattuck,    16   III.    259:     Wilson   v, 

2.  Arkansas.  —  Gilbreath  v.  Kuyken-  Greathouse,  2  III.  174;  Hakes  v,  Shupe, 
dall,  I  Ark.  50:  Gallon  v.  Walker,  9  27  Iowa  465;  Perry  v.  Dover,  12  Pick. 
Ark.  199.  (Mass.)  206. 

Illinois,  —  Ball   v,   Shattuck,   16  111.  Levy  on  Sharet  of  Stock.  —  Under  a 

299;  Botsford  V.  O'Conner,  57   III.  72;  statute    providing    that    "  the    officer 

Wilson  V,  Greathouse,  2  III.  174;  Clem-  of  the  company  who  keeps  a  record  or 

son   V,    Hamm,    2   III.    176;    Ogle    v.  account  of  the  shares  or  interest  of 

Coffey,  2  HI.  239.  the  stockholders   therein   shall,    upon 

Iowa,  —  Hakes    v,   Shupe,   27   Iowa  the  exhibiting  to  him  of  the  execution, 

465;    Hodges  V.   Hodges,  6  Iowa   78;  bebound  to  gi  ve a  certificate  of  the  num- 

Farris  v,  Powell,  10  Iowa  553;  Park  v.  ber  of  shares  or  amount  of  the  interest 

Long,  7  Iowa  434.  held   by   the   judgment  debtor,"  it  is 

Massachusetts,  —  Perry  v.  Dover,  12  sufficient  if  the  officer  who  levies  an 
Pick.  (Mass.)  206;  Wellington  v.  Gale,  attachment  upon  such  shares  of  stock 
13  Mass.  483;  Davis  v.  Maynard,  9  returns  the  facts,  and  he  need  not  re- 
Mass.  242.  turn  the  certificate  furnished  to  him. 

Afississippi,  —  Moore    7/.    Coats,     43  Thompson  v.  Wells,  57  111.  A  pp.  438. 

Miss.    225;     Rankin   v,    Dulaney,    43  Special  Bailiff .  —  A  return  of  a  special 

Miss.  197;  Roy  v.  Heard,  38  Miss.  544:  bailiff  which  shows  how  and  when  the 

Jefferies  v,  Harvie,  38  Miss.  97;  Mer-  summons  was  executed  is  sufficient, 

ritt  V,  White,  37  Miss.  438.  Barbour  z\  Newkirk,  83  Ky.  529. 

Missouri,  —  Blanton   v.    Jamison.   3  When  the  Officer  Is  in  Bonbt  the  safe 

Mo.    52:    Charless   v.    Marney,  t  Mo.  course  is  to  make  a  special  return  of 

537;  Madison  County  Bank  v.  Suman,  the   facts.     Johnson   v.  Aylesworth.  3 

79  Mo.  531.  Pittsb.  (Pa.)  237. 

New  Jersey.  —  Crisman   v,   Swisher,  Jostioe  of  the  Peace.  —  A  justice  has 

28  N.  J.  L.   149.  no  jurisdiction  of  the  person  of  a  de- 
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a  return  that  the  process  was  executed  according  to  law  or  that 
it  was  personally  served  sufficient,  where  nothing  is  stated  as  to 
the  manner  of  the  service,  to  show  sufficient  personal  service,  the 
statute  prescribing  the  method  or  more  than  one  method  in 
which  the  service  can  be  made.* 

e.  Personal  Service  by  Copy  or  Reading.  —  Upon  prin- 
ciples above  stated,*  it  has  been  held  that  a  general  return 
**  executed  "  sufficiently  imports  the  delivery  of  a  copy  when 
that  is  necessary;'  but  according  to  the  weight  of  authority, 
when  the  law  requires  the  service  of  a  copy  of  the  pleadings  * 
or  process,*  or  provides  for  service  by  reading  the  process  to 
the  defendant  or  leaving  a  copy  with  him,  or  by  reading  it  to  the 

fendant  so  as  to  authorize  him  to  pro-.  In  the  Absence  of  a  Statute  Beqniring 

ceed  against  him  in  his  absence,  unless  the  statement  in  the  return  of  the  dc- 

it  appears   by   the  constable's   return  livery  of  a  copy,  it  was  held  that  the 

that  the  summons  has  been  served  in  presumption    would    be    indulged    in 

the   mode   prescribed    by  the  statute,  favor  of  the  officer's  act  without  such  a 

Gardner  v.  Small,  17  N.  J.  L.  162.  statement.     Watts  v.   White,  12  Iowa 

A  constable's  return  on  a  summons  330. 

from  a  justice's  court  must  show  when  4,  Stevens    v.    Price,    16  Tex.    572; 

and    how    the    process     was    served.  Hendley  v.  Baccus,  32  Tex.  328;  Lau- 

Stediford   v,   Ferris,   4   N.   J.    L.  120;  derdale  v.  R.  &  T.  A.  Ennis  Stationery 

Moore  v.  Miller,  16  N.  J.  L.  233;  Boylan  Co.,  80  Tex.  496;  Woodward  v.  White- 

V.   Hooper,   2   N.   J.   L.  88;  Layton  v.  scarver,  6   Iowa  i,   under  a  provision 

Cooper,  2  N.  J.  L.  59;  Zane  v.  Pissant,  requiring  the  return  to  state  the  send- 

2  N.  J.  L.  301;  Mulford  v.  Perine,  3  N.  ing  of  a  copy  of  the  petition. 

J.  L.  66;  Charless  v.  Marney,   i   Mo.  To  a  SnbpoBna  in  Chancery  the  return 

537;  Lenore  v.  Ingram,  i  Phila.  (Pa.)  *'  executed  "  without  showing  a  deliv- 

519,  12  Leg.  Int.  (Pa.)  11.  ery  of  a  copy  of  the  bill  is  not  sufficient. 

Omission  of  Statement  of   Levy. —  In  Taylor  v.  Jackson,  2  Bibb  (Ky.)573; 

Missouri  ii  was  held   that  a  return  on  Ayers  v.  Scott,  Sneed  (Ky.)  162;  Rob- 

execution  which  did  not  state  that  the  ertson  v.  Johnson,  40  Miss.  500. 

officer  made  a  levy  on  the  property,  A  Betnrn  to  Process  Ag^nst  Hnsband 

but  simply  set  out  that  he  sold  and  and  Wife,  "  executed  and  delivered  cop  v 

delivered   the  possession    thereof,  was  of  bill  to  J.  W.  L."  (the  husband),  was 

sufficient,  as  it  could  be  fairly  inferred  held  to  show  service   upon   the   hus- 

from  such  a  statement  that  the  officer  band  only.     Leftwick  v.   Hamilton,   9 

had   previously   seized    the    property.  Heisk.  (Tenn.)  310. 

Howard  v.  Baum,  73  Mo.  App.  239.  5.  Illinois,  — Greenwood  v.  Murphy, 

Description  of  Property  in  Levy.  —  See  131  111.  604. 

article  Executions  Agai.nst  Property,  Mississippi. —YorV  v,  Crawford,  42 

vol.  8,  p.  557  ^/ Jt7.  Miss.   508;    Davis    v.   Patty,  42   Miss. 

1.  Ball  V.  Shattuck,  16  111.  299;  State  509;  Rankin  v.  Dulaney,  43  Miss.  197. 
V,  St.  Louis,  I  Mo.  App.  503;  Charless  Nebraska.  —  Newlove  v.  Woodward, 
V.    Marney,    i    Mo.    537;    Crisman    v.  9  Neb.  502. 

Swisher,  28  N.  J.  L.  149.  New  Jersey.  —  Ross  v.  Ward,  16  N. 

2.  See  supra ^  IV.  \,d.  Manner  of  Exe-    J.  L.  23. 

cuting  —  Return'' Executed^'' ^^  Served^''  Ohio.  —  Robbins    v.    Clem  mens.    41 

etc,  Ohio  St.  285. 

3.  May  field  v.  Allen.  Minor  (Ala.)  Texas.  —  Chamblee  v.  Hufsmith, 
274,  10  which  case,  however,  there  (Tex.  Civ.  App.  1898)  44  S.  W.  Rep. 
seems  to  have  been  an  appearance;  616;  Schramm  v.  Gentry,  64  Tex.  143; 
Bridges  v.  Ridgley,  2  Litt.  (Ky.)  396;  Randolph  v.  Schwingle,  (Tex.  Civ. 
Smith  f.  Bradley,  6  Smed.  &  M.  (Miss.)  App.  1894)  27  S.  W.  Rep.  955:  King 
485;  Barksdale  V.  Neal,  16  Gratl.  (Va.)  7\  Goodson,  42  Tex.  153;  Holliday  v. 
314.  See  also  Fears  v.  Thompson,  82  Steele,  65  Tex.  388;  Fulton  v.  Slate,  14 
Ala.  294;  Lenoir  v.  Broadhead,  50  Tex.  App.  32;  Vaughan  v.  State,  29 
Ala.  58.  Tex.    273;    Rutherford   r.    Davenport, 
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defendant  and  leaving  a  copy  with  him,^  the  return  must  show  a 
compliance  with  the  law,  though  the  cases  vary  upon  the  ques- 
tion of  sufficiency  in  respect  of  the  certainty  with  which  particu-^ 
lar  expressions  manifest  such  compliance.  Generally,  however, 
the  rule  of  fair  construction  already  adverted  to  is  applied,  as 
will  be  seen  from  the  illustrations  given  below.* 

(Tex.   App.   1891)  16  S.  W.   Rep.  110;  other  general  expression    which  does 

Winans  v,  Siaie,  25  Tex.  Sapp.  175.  not  clearly  show  that  each  defendant 

Serrioe  of  Copy  on  Beveral  I)iefendattts.  was  served  wiih  a  copy,  is  insufficient. 

—  Where  there  are  several  defendants,  Schramm    r.    Gentry,    64    Tex.    143; 

the   return   of  the   officer  must  show  Randolph    v.    Scbwingic,    (Tex.   Civ. 

execalion  by  delivery  of  copy  to  all  of  App.  1894)  27  S.   W.   Rep.   955;  King 

them.      "  Executed    by    delivering    a  v,  Goodson,  42  Tex.  153;  Holliday  v. 

true  copy  of  this  summons,"  was  held  Steele,    65  Tex.  388;  Fulton   v.  State, 

io  be  insufficient  because  it  did  not  ap-  14  Tex.  App.  32;  Vaughan  v.  State,  29 

pear  upon  whom  the  summons  was  ex-  Titx.   273,    Rutherford   v.  Davenport, 

ecuted.     Woodliflfe  v.  Connor,  45  Miss.  (Tex.  App.   1891)  16  S.   W.   Rep.   no; 

552.     See  also  Graves  v.   Hughes,   4  Rush  v,  Davenport.  (Tex.  Civ.   App. 


Bibb  (Ky.)  84;  Leftwick  v.  Hamilton, 
9  Heisk.  (Tenn.)  310. 

Bui  where  the  return  shows  gener- 
ally that  the  process  was  executed  by 
copy  delivered  to  more  than  one  per- 
son, it  will  be  inferred  that  a  copy  was 
delivered  to  each  of  such  persons. 
McDonald  v,  Carson,  94  N.   Car.  497; 


1896)  34  S.  W.  Rep.  380;  Swilley  v. 
Reliance  Lumber  Co.,  (Tex.  Civ.  App. 
1898)468.  W.  Rep.  387;  Chanr.blee  v. 
Hufsmith,  (Tex.  Civ.  App.  1898)448. 
W.  Rep.  616. 

1.  Gilbreath  v.  Kuykendall,  i  Ark. 
50;  Holsinger  v.  Dunham,  11  Ind. 
346;  Hochlander  v.  Hochlander,  73  III. 


Isley  V.  Boon,  113  N.  Car.  249;  Green-  618;  Maher  v.  Bull,  26  111.  348,  holding 

man  v.  Harvey,  53  111.  386;  Martin  v.  that  the  law  requires  service  by  read- 

Hargardine,  46  111.  322,  holding  further  ing  or  copy,  and  that  a  return  that  the 

that  where  the  officer  noted  costs  upon  officer  served  the  writ  on  the  defendant 

three  copies,   this  removed  all  doubt  **  by   informing    him  of   the  contents 

upDn  the  question  of  the  sufficiency  of  of  the   within  writ,  and   he  accepting 


service,"  is  not  sufficient,  because 
the  officer  may  have  misunderstood  the 
coni^ls  and  purport  of  the  writ,  and 

by  the 


such  a  return;  Reed  v.  Moffatt,  62  IK. 
300;  Turner  v.  Jenkins,  79  111.  228; 
Keith  V,  Stiles,  92  Wis.  15. 

Or  if  a  collective  service  is  sufficient,  the    defendant  is   not  bound 

a  return  of  the  delivery  of  a  copy  to  officer's  understanding, 

all  the  defendants  is  good.     Greenman  Beading    Alone  InsoAoieiit.  —  Where 

V,  Harvey,  53  III.  386.  proper  service  is  to  be  made  by  reading 

A  return,  **  This  writ  personally  the  process  to  the  defendant  and  de- 
served by  delivering  copies  of  the  livering  a  copy  to  him,  a  return  which 
same  to  the  within-named  defendants,'*  shows  service  by  reading  only  is  In- 
forces  the  implication  that  the  process  sufficient.  Campau  v.  Fairbanks,  r 
was  served  by  copy  on  each  individual  Mich.  152;  Ross  v.  Ward,  16  N.  J.  L. 
defendant.     Barnes  v.  Hazleton,  50  111.  5023:  Noleman  z/.  Weil,  72  111.  502. 


429. 

Where  the  return  shows  that  a  sum- 
mons was  served  upon  one  person  on 
a  certain  date  and  upon  another  on  a 
certain  other  date,  by  delivery  to  them 
and  leaving  a  certified  copy  thereof, 
this  clearly  imports  that  a  copy  was 
delivered  to  each  defendant.  Keith  v. 
Stiles.  92  Wis.  ig.  See  also  Ades  v. 
Levi,  T37  Ind.  506. 

Service  of  Separate  Copy  on  Each  De- 
fendant. —  In  l^exas  the  statute  re- 
quires that  a  copy  be  delivered  to  each 


2.  Eeasonable  Certainty  —  Illiistrationi. 
—  The  return  must  show  with  reason- 
able certainty  what  was  delivered  or 
read.  *'  Executed  *  *  »  by  deliv- 
ering to  *  *  *  certified  copies  of 
plaintifif's  "  is  bad.  Hart  v,  Clifton,  19 
Tex.  56. 

Certainty  to  a  common  Intent  in 
showing  what  was  delivered  is  suffi- 
cient. Dunham  v.  VVilfong,  69  Mo. 
355.  Where  the  return  was,  **  Served 
the  within  writ  of  petition  and  sum- 
mons," etc.,  it   was  held   that,  there 


defendant,  and  it  is  held  that  a  general     being  no  such  thing  as  a  writ  of  peti- 
return  of  the  delivery  of    '  a  copy,**  or    t  ion,  the  words  **  writ  of"   might  be 
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But  Where  the  Es^reee  Language  of  the  Betnm  flhowe  an  Insuffieieat  8er?iee 
there  is  no  room  for  construction.  Thus,  a  return  on  a  summons 
that  it  was  executed  by  exhibiting  and  reading  to  the  defendant 

rejecled     as    surplusage.       Jones    v.  Fiuhugh  v.  Hall,  28  Tex.  558.    To  the 

Relfe,  3  Mo.  388.  same  effect  see  Buck  v.  Buck,  60  111. 

A  general   return  of  "  executed   in  105. 

person  and    by*  copy  "  has  been  held  Where  ihe  statute  required  the  sum- 

sufficient.     Nelson  v,  Nye,  43  Miss.  124.  mons  in  a  justice's  court  to  be  sert^ed  on 

See  also   Keiihiey  v.  Borutn,  2  How.  the  defendant  by  **  delivering  to  and 

(Miss.)  683.  leaving    with     him     personally     true 

But  **  executed  on  the  defendants  in  copies  thereof,**  it  was  held  that  a  cer- 

person/'  without  showing  that  a  copy  tihcate  of  service  that  a  summons  and 

was  delivered,  is  insufficient.     York  z/.  complaint  were  personally  served  on 

Crawford,  42  Miss.  508.     See  also  Ran-  the  defendant    by   delivering   to   biih 

kin  V.  Dalaney,  43  Miss.  197.  copies   thereof   was   defective  for  not 

**  Executed  *  *  *  by  delivering  stating  ibat  the  copies  of  the  complaint 
a  true  copy  to  the  defendant  in  per-  and  summons  were  lejt  with  the  de- 
son  "  is  sufficient.  McCutchen  v,  fendant.  McMullin  z/.  Mackey,  (Supm. 
Dougherty,  44  Miss.  419.  See  also  Ct.  Gen.  T.)  6  N.  Y.  Supp.  885;  Syra- 
Carter  z^.  Datzy,  42  Miss.  501;  Presley  cuse  Molding  Co.  v.  Squires,  61  Hun 
V,  Anderson,  42  Miss.  274;  Merrick  v.  (N.  Y.)  48,  21  Civ.  Pro.  (N.  Y.)  58.  See 
Mayhae,  40  Mich.  196.  also  Wilkinson  v.  Bayley,  71  Wis.  131; 

*' Served  on  defendant  by  reading  Hall  z/.  Graham,  49  Wis.  553;  Matteson 
and  copy  "  was  held  to  be  a  sufficient  v.  Smith,  37  Wis.  333. 
return  of  service  by  reading  ihe  sum-  In  Texas  it  was  held  that  a  return 
mons  to  the  defendant  and  giving  him  "executed  ♦  »  ♦  by  delivering  a 
a  copy  thereof.  Wilson  v.  Hayes,  18  certified  copy  of  peliiion,"  elc,  was 
Pa.  Si.  354.  not  a  good  return  of  a  service  by  de- 
Bat  **  served  by  serving  a  copy  of  livery  to  the  defendant.  Underbill  v. 
original  summons  on  defendant  *'  was  Lockett,  20  Tex.  130.  See  also  Graves 
held  to  be  bad,  because  it  was  the  duty  v,  Robertson,  22  Tex.  130;  Middleton 
of  the  officer  to  serve  the  original  sum-  v.  Slate,  11  Tex.  256;  Batey  v.  Dibrell, 
mons  in  one  of  two  alternative  modes,  28  Tex.  174;  Thomason  v.  Bishop,  24 
and  this  return  did  not  show  a  service  Tex.  302.  But  where  the  return  states 
according  to  either.  Philadelphia  v,  service  by  a  delivery  to  the  defendant 
Cathcart,  10  Phila.  (Pa.)  103,  31  Leg.  by  name,  it  is  sufficient.  Johnson  v. 
lot  (Pa.)  4.  Barthold.  43  Tex.  556;  Brooks  v.  Pow- 

"  Served  by  reading  to  ,and  deliver-  ell,  (Tex.  Civ.  App.  1895)  29  S.  W.  Rep. 

ing  a  true  copy,"  etc.,  was  held  to  be  809.     And   to  this  last  point  see  also 

sufficient   to  show   what   was  served.  Betts   v,    Boyd,    31   Neb.  815;    Farns- 

Cairo,  etc..  R.  Co.  v.  Holbrook,  92  III.  worth  v,  Strasler,  12  III,  485. 

297^     And  •*  duly  served  the  within  by  **  Executed    *    *    •    by  serving  *'  a 

reading  the  same  and  delivering  a  true  copy  upon   the  defendant  was  held  to 

copy  thereof,"    was   also  held   to  be  be  insufficient.     Thomason  v.  Bishop, 

sufficient.     Carters'.  Rodewald,  108  111.  24  Tex.  302;    Graves  v,  Robertson.  22 

351.     See  also  Martin   v.  Harvey,  54  Tex.    130.      But    "  executed    »    ♦    * 

Miss.  685.     But  in  a  former  case  in  the  by  delivering  to  the  defendant  a  true 

same  cocrt,  **  served  by  reading  to  and  copy"  was   held  to  be  sufficient,  the 

leaving  a  copy  with  "  the  defendant,  court  distinguishing  the  above  cases  in 

etc.,  was  held  to  be  too  indefinite,  be-  which  the  return  was  executed  hy  serv- 

cause  it  failed  to  show  what  was  read  ing.     Hill  &.  Grant,  33  Tex.  132.     See 

or  served,  or   that  a  true  copy  of  the  also  Sanders  v.  City  Nat.  Bank,  (Tex. 

writ  was  served.     Hochlanderv.  Hoch-  1889)  12  S.  W.  Rep.  iro. 

lander,  73  III.  618.     See  also  Tullis  v.  But  in  other  cases  a  return  that  the 

Scott.  38  Tex.  537.  officer  had  served  the   process  by  copy 

Delivery,  and  Delivery  to  the  Defend-  has   been    held  sufficient.     Hughes  v. 

ant, — "Executed   by   leaving    with"  Mulvey,  r  Sandf.  (N.  Y.)  92;    Hedges 

the  defendant  a  copy  is  equivalent  to  v.   Mace,  72  111.  472;    Drake  v.   Duve- 

service  by  delivering  a  copy,  and  a  re-  nick,  45   Cal.  455,  holding  that  upon 

turn  in  the  former  terms  is  sufficient,  collateral  attack  a  return  of  service  of 
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not  only  does  not  show,  but  by  inference  negatives,  the  delivery 
of  a  copy  thereof,  and  if  the  delivery  of  a  copy  is  required  the 
return  is  insufficient.* 

/.  Service  upon  Corporation  —  xumer  of  serwe.  —  A  return 
of  service  of  process  upon  a  corporation  should  show  the  manner 
in  which  the  service  was  perfected.* 

copy  of  summons   was  sufficient,   al-  return  of  service  by  reading  without 

though  informal  in  not  staling  that  a  showing  by  whom  the  process  was  read 

copy  was  delivered  to  the  defendant.  is  not  fatally  defective  on  collateral 

A  return  that  the  officer  made  service  attack.     Boker  v.   Chapline,   12  Iowa 

"  on   the  within-named  defendant  by  204. 

delivering]:  a  sun:mons  in  hand  for  his  In  other  cases  a  return  of  personally 
a-ppearance  at  court  "  was  held  to  be  served  by  reading,  without  designating 
sufficient,  the  court  saying  that  it  could  to  whom  the  process  was  read,  is  held 
not,  by  any  reasonable  interpretation,  to  be  sufficient.  Holsinger  v.  Dun- 
be  construed  to  mean  a  delivery  in  ham,  11  Ind.  346;  Chandler  v.  Miller, 
hand  to  any  other  person  than  the  de-  11  Ind.  382;  Shaw  v.  Moser,  3  Mich.  71. 
fendant.  Pendexter  f.  Cate,  66  N.  H.  A  return  of  service  on  persons 
270.  named  by  reading  sufficiently  shows 

Subpana  to  One  Individually  and  as  service  by  reading  to  the  person  previ- 

Executor,  —  Where  a  subpoena  runs  to  ously  named.     Hunter  v,  Stoneburner, 

one  individually  and  in  a  representa-  92  111.  75.     So  a  return  *'  I.  R.  Simms 

tive  capacity  as  executor,  and  a  copy  summoned  by  reading  "  is  a  sufficient 

is  served  on  him,  he  is  a  party  to  the  return  of  service  by  reading  to  I.  R. 

suit  in  his  individual  capacity  although  Simms.     Simms  v.  Klein,  I  111.  371. 

the  return  shows  merely  that  the  sub-  Reading  in  Presence  or  Hearing   of 

poena  was  served  on  him  in  his  repre-  Defendant,  —  A   return  of    service   by 

sentative  capacity.     The  recital  as  to  reading  *'  in   the   presence  and  hear- 

the  character  in  which  the  party  was  ing  "  of  the  defendant  has  been  held  to 

served  is  immaterial,  because  the  copy  be  insufficient  because  the  service  can 

of  the  writ  placed  in  his  hand  gives  to  be  made  only  by  reading  to  the  defend- 

him  sufficient  information  that  he  is  a  ant.     Hynek  v.  Englest,  zi   Iowa  210. 

party   individually  as   well   as  in  his  See  also  Tooney  v.  State,  5  Tex.  App. 

representative  capacity,  and  commands  163;    Farris  v.   Powell,    10   Iowa  553. 

him  to  come  into  court  and  make  what-  Contra^   McPherson   v.  State   Bank,   4 

ever  defense  he  has.     Cornell  v.  Green,  Ark.  558.     And  in  Spencer  v.  Medder, 

88  Fed.  Rep.  821.  5  Mo.  458,  a  return  "  by  reading  the 

Waiver  of  Copy,  —  The  sheriff's  re-  same  in  his  presence**  seems  to  have 

turn  may  show  a  waiver  of  the  right  been  held  bad,  not  because  it  failed  to 

to  a  copy,  as  that  the  party  refused  it.  state  that  the  process  was  read  to  the 

Chapman    v.    Allen,    i    Morr.    (Iowa)  defendant,  but  because  from  the  Ian- 

23;  Farmers*  Ins.  Co.  r.  Highsmith,  44  guage   used  it  could   not  be  seen  in 

Iowa    330;     Milan    v,    Strickland,    45  whose  presence  the  process  was  read 

Miss.  721.  —  whether  in  that  of  the  plaintiff,  or  of 

An  officer  cannot  compel  one  to  take  the  defendant,  or  of  the  justice.     But 

a  summons  from  him,  and  if  one  re-  it  is  held  that  the  defect  of  failing  to 

fuses  a  summons  when  it  is  offered  to  return  that  the  process  was  read  to  the 

him  the  officer  may  make  a  return  in  defendant  is  remedied  when  the  return 

the  usual  form  that  he  delivered  it  or  shows  that  the  defendant  demanded  a 

he   may   return   the   facts.     Fuller  v,  copy,  and  that  the  copy  was  given. 

Kenney,  32  Me.  334;  Norton  v.  Meade,  Anderson  r.  Kerr,  10  Iowa  233;  Gros- 

4  Sawy.  (U.  S.)  619.  venor  v.  Henry,  27  Iowa  269. 

To  Whom  Read,  —  In  some  cases  it  1.  French  v.  State,  53  Miss.  651; 
is  held  that  a  return  by  reading  shduld  Thomas  v.  State,  62  Miss.  184;  New- 
show  to  whom  the  process  was  read,  love  v.  Woodward,  9  Neb.  502;  Green- 
and  that  otherwise  it  will  be  bad.  Gil-  wood  v.  Murphy,  131  111.  604;  Robbins 
breath  v.  Kuykendall,  i  Ark.  50;  Par-  v,  Clemmens,  41  Ohio  St.  285. 
don  \.  Dwire,  23  III.  572;  Belingall  v,  2.  Frazier  v.  Kanawha,  etc.,  R.  Co., 
Gear,  4  III.  575;  Bain  v.  Galyear,  10  40  W.  Va.  224;  Kanawha,  etc.,  R.  Co.  v. 
Iowa   585.     But    though    defective,   a  Ryan,  31  W.  Va.  366;  Taylor  v,  Ohio 
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Gomplianee  with  Btatnte.  —  When  the  sheriff  assumes  to  make  serv- 
ice upon  a  corporation  by  serving  the  summons  upon  such  officer 
or  managing  agent  as  the  statute  designates,  his  return  should 

show  in  terms  that  the  service  was  made  upon  such  officer  or 
agent,  in  order  to  give  to  the  court  jurisdiction  of  the  corpora- 
tion in  the  absence  of  an  appearance.*  Every  provision  of  the 
statute  upon  which  the  validity  of  such  service  depends  should 

River  R.  Co.,  35  W.  Va.  328;  Kiufeke  v,   Clark,    i   Oregon   113;    Emmensiie 

V.  Merchants'  Dispatch  Transp.  Co.,  3  Gun,  etc.,  Co.  v.  Pool,  6  Pa.  Dist.  47. 
McCrary  (U.  S.)  547.  Charaoter  of  Agency.  —  A  return  show- 

Prooesi  Against  Corporation  and  Natural  ing  servrice  upon  an  agent,  without 
Person.  —  Where  the  action  is  against  a  shoiving  what  kind  of  an  agent  he  is, 
corporation  and  a  natural  person  a  re-  within  the  meaning  of  the  statute,  is 
turn,  *'  served  each  of  the  defendants  bad.  Union  Pac.  R.  Co.  v.  Pillsbary, 
personally  with  a  copy  of  the  within  29  Kan.  652;  Dickerson  v.  Burlington, 
summons,'*  was  held  to  be  bad  because  etc.,  R.  Co.,  43  Kan.  702;  Kirby  Car- 
it  failed  to  state  the  manner  of  service  penter  Co.  v.  Trombley,  loi  Mich.  447; 
on  the  corporation.  Hayden  z^.  Atlanta  People's  Mut.  Ben.  Soc.  t/.  Frazer,  97 
Sav.  Bank,  66  Ga.  150.  Mich.  627;  Tallman  7'.  Baltimore,  etc., 

1.    California.  —  Aiken     t.    Quartz,  R.  Co.,  45  Fed.  Rep.  156,  where  the  re- 

etc.  Min.  Co.,  6  Cal.  x86;  O'Brien  v,  turn   failed   to  show  that  the  service 

Shaw's  Flat,  etc..  Canal  Co.,  lo  Cal.  was  upon  a  "  regular  "  agent. 
343>  But  a  return  of  service  upon  a  for- 

Gforgia,  —  Hargis  v.  East  Tennessee,  eign  corporation,  omitting  to  state  the 

etc..  R.  Co.,  90  Ga.  42.  character  of  the  agent  served,  is  held 

Illinois.  —  Illinois   Cent.    R.    Co.    v.  to   be    prima  facie  good,  but  may   be 

Pairpoint  Mfg.  Co.,  55   111.  App.  231;  overcome  by  evidence  and  the  return 

Grand  Tower  Min.,  etc.,  Co.  z\  Schir-  set  aside.     Hagerman  v.  Empire  Slate 

mer,  64  111.  106;    Cairo,  etc.,  R.  Co.  v.  Co.,  97  Pa.  St.  534;  Fulton  v.  Comraer- 

Holbrook,  92  III.  297.  cial  Travelers'   Mut.  Ace.  Assoc,  172 

Maryland,  —  Northern  Cent.  R.  Co.  Pa.  Si.  117.     Contra,  Crawford  v.  Wil- 

V.  Rider,  45  Md.  24.  mington   Bank,  Phil.  L.  (N.  Car.)  136, 

Michigan.  —  Kirby  Carpenter  Co.  v.  holding  further  that  in  any  event  the 

Troraley,  loi  Mich.  447.  failure   to  designate  the  office  of  the 

Missouri.  —  Haley  v.  Hannibal,  etc.,  party   upon    whom   service   is   had   is 

R.  Co.,  80  Mo.  112;    Farmer  v.  Med-  cured  by  judgment, 
cap,  19  Mo.  App.  250;  Werries  v.  Mis-        Where    a    summons    was    returned 

souri  Pac.  R.  Co.,  19  Mo.  App.  398.  served  upon  a  person  as  freight  solic- 

Orej^on.  —  Willamette    Falls    Canal,  itor  in  charge  of  the  defendant's  busi- 

etc,  Co.  V.   Williams,   i  Oregon   112;  ness  office,  it  was  held  that  the  return 

Willamette   Falls   Canal,   etc.,    Co.  v.  sufficiently  designated  one  as  an  agent 

Clark.  I  Oregon  113.  in  charge  of  the  office  or  place  of  busi- 

Pennsylvania.  —  Central  R.  Co.'s  ness  of  defendant.  Davis  ».  Jackson- 
Appeal,  102  Pa.  Si.  38;  Dale  v.  Blue  ville  Southeastern  Line,  126  Mo.  69. 
Mountain  Mfg.  Co.,  167  Pa.  St.  402;  See  also  Palmer  v.  Pennsylvania  Co., 
Powder  Co.  v.  Oakdale  Coal,  etc.,  Co.,  35  Hun  (N.  Y.)  369:  In  re  Hohorst,  150 
14  Phila.  (Pa.)  166,  37  Leg.  Int.  (Pa.)  14.  U.  S.  653;    Barrett  v.  American  Tele- 

South   Dakota.  —  Mars   r.  Oro   Fino  phone,  etc.,  Co.,   56  Hun  (N.  Y.)  430, 

Min.  Co.,  7  S.  Dak.  611.  holding  that  a  return  showing  service 

Wisconsin.  —  Mariner    v.    Waterloo,  upon   a    general    superintendent   was 

75  Wis.  438.  sufficieni    as  showing  service  upon  a 

United  5/fl/«. —Tallman  v.  Balti-  '*  managing  agent,"  within  the  mean- 
more,  etc.,  R.  Co.,  45  Fed.  Rep.  156.  ing  of  a  statute  providing  lor  service 

Thus,  a  return  that  the  process  was  upon  the  president  or  other  head  of  the 
served  by  delivering  a  copy  of  the  writ  corporation  or  upon  the  secretai'y, 
to  **  T.  H.  Larkin,  the  within-named  managing  agent,  etc. 
defendant,"  was  held  insufficient  to  A  return  of  service  upon  the  vice- 
show  service  upon  the  corporation,  president,  the  president  not  being  in 
Blodgett  V.  Schaffer,  94  Mo.  652.  See  the  county,  is  sufficient.  Cook  v.  Im- 
also  Willamette  Falls  Canal,  etc.,  Co.  perial  Bldg.  Co.,  152  111.  638;  Norfolk, 
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cippear  by  the  return  to  have  been  complied  with ;  and  if  the 
service  can  be  made  upon  particular  persons  only  under  specified 
contingencies  or  at  a  particular  place,  as,  for  example,  under 
statutes  providing  that  service  cannot  be  had  upon  certain  officers 
or  agents  except  in  the  absence  of  the  president  or  other  chief 
officer  at  the  business  office  of  the  corporation,  etc.,  the  exist- 
ence  of  such  conilitions  should  appear  when  the  return  shows 
service  upon  any  of  such  persons.* 

etc.,   R.   Co.   7f.  Cottrell,  83  Va.  512.  Eflisot  of  Appearanoe.  —  An  appearance 

And  there  is  no  necessity  to  return  that  ty  the  corporation  waives  the  defect  in 

the  president  is  absent  from  the  county,  the  return  for  failure  to  state  the  offi- 

under  a  siatuta  providing  for  service  cer  served.     Dugan   v.   Baltimore,    70 

upon  the  president  or  other  head  of  the  Md.  i. 

corporation     in     the    first     instance,  1.  Arkansas  Coal,  etc.,  Co.  v.  Haley, 

Comet  Consol.   Min.  Co.  v.  Frost,  15  62  Ark.    144;    Cairo,   etc.,    R.   Co.   r. 

Colo.  310.  Trout,  32  Ark.  17:   St.  Louis,  etc.,  R. 

A  return  showing  service  upon  one,  Co.  v.  Barnes,  35  Ark.  97;  Eel  River 
designating  him  as  a  particular  officer,  R.  Co.  v.  State,  143  Ind.  231;  Pal- 
but  omitting  to  say  of  what  he  is  such  meuo  Town  Co.  v.  Rucker,  McCahoo 
officer,  is  bad.  Mathias  v.  White  SuU  (Kan.)  146;  Hoen  v,  Atlantic,  etc.,  R. 
phur  Springs  Assoc,  17  Mont.  542.  3  Co..  64  Mo.  561 ;  Glines  v.S.  S.  O.  Iron 
Am.  &  Eng.  Corp.  Cas.  N.  S.  344;  Chi-  Hall.  (Supm.  Ct.  Spec.  T.)  22  Civ.  Pro. 
cago  Planing  Mill  Co.  v.  Merchants'  (N.  Y.)437;  Miller  v.  Norfolk,  etc..  R. 
Nat.  Bank,  86  III.  587.  Co.,   41    Fed.    Rep.   431;    Kiufeke    v. 

•'  I  served  the  within  summons  Merchants'  Dispatch  Transp.  Co.,  3 
*  *  *  on  the  defendant  by  handing  McCreary  (U.  S.)  547;  O'Hara  v.  Inde- 
a  copy  to  the  station  agent,"  sufficiently  pendence  Lumber,  etc.,  Co.,  42  La. 
shows  that  the  station  agent  was  the  Ann.  226,  holding  that  a  return  show- 
agent  of  the  defendant.  Talbot  v.  ing  that  the  process  was  served  by 
Minneapolis,  etc.,  R.  Co,,  82  Mich.  66.  leaving  a  copy  with  a  person  named 

The  delivery  of  a  copy  of  a  citation  found  at  ihedomicii  of  the  corporation, 

to  the  person  alleged  to  be  the  mayor  and    that    its    general    manager   and 

of  the  municipal  corporation  known  as  president   were   absent,  was  defective 

the  '*  mayor,  aldermen,   and   inhabit-  for  failing  to  state  whether  the  person 

ants  of  the  city  of  Houston,"  the  writ  served    was   known    to   the  officer    or 

commanding  that    corporation   to    be  whether  he  learned  such  person's  name 

summoned,  was  held  sufficient  service,  by  interrogating  him. 

although  the  return  did  not  declare  Absence  of  Chief  Officer  from  County. — 

that  the  person  was  the  mayor  of  the  A  return  of  service  upon  a  person  '*  in 

corporation  so  styled,  but  did  declare  the  absence  of  the  president  or  chief 

that   he   was  "mayor  of   the  city  of  officer  "  of  the  corporation  was  held  in* 

Houston."       Houston    v,    Emery,    76  sufficient  to  show  service,  as  it  did  not 

Tex.  282.  show  that  the  president  was  absent  from 

Kame  of   Officer.  —  A   return   should  the  county.     Hoen  v.  Atlantic,  etc..  R. 

state  the  name  of  the  agent  with  whom  Co.,  64  Mo.  561. 

the   copy    was  left.     Singer  v.  Singer  But  a  statement  in  the  return  of  the 

Mfg.    Co.,   2    Pa.    Co.    Ct.    578.      See  absence  of  the  president  or  chief  officer 

also  Truax  v.  Sterling,  74  Mich.  160;  of   the   corporation    from    the    county 

Grand  Tower  Min.,  etc.,  Co.  v.  Schir-  sufficiently  shows  the  absence  of  such 

mer,  64  111.  ro6.  officer  from  the  business  office  of  the 

The  Full  Name  of  such   officer    or  company    in    the    county.       Story    v, 

agent  need   not  be  given.     Cincinnati,  American  Cent.  Ins.  Co.,  61  Mo.  App. 

etc.,  R.  Co.  V.  McDougall,  108  Ind.  179.  534. 

Disclaimer  of  Authority  by  Officer. —  One   in   Charge  of  Business  Office. — 

Where  a  return  shows  proper  service  Where  the  statute  provides  that  service 

on  an  officer  of  a  corporation  it  is  good  may  be  had  by  leaving  a  copy  of  the 

even  if  the  officer  disclaims  any  right  summons  with  a  person  having  charge 

to  answer  officially.     Lewis  v,  Glenn,  of  the  business  office  in  the  absence  of 

84  Va.  947.  the  president   or    other   chief   officer 
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Effect  of  Beeital  in  Jadgmont.  —  But  it  has  been  held  that  where  a 
judgment  entry  recites  a  legal  service  of  process,  this  will  cure  a 
return  which  is  defective  for  not  showing  that  the  person  served 
bore  any  relation  to  the  corporation.* 

8«rvioe  npon  Agent  Bhowe  Sendoe  upon  Corporation.  —  Where  the  return 
shows  service  upon  one  as  agent  of  a  corporation,  this  is  a  suffi- 
cient showing  of  service  upon  the  corporation.* 

g.  Name  of  Person  upon  Whom  Personal  Service  Made 

—  (i)  In  GeneraL  — Where  a  return  is  otherwise  sufficiently  cer- 
tain, it  is  no  objection  that  the  defendant  upon  whom  the  service 
is  made  is  not  mentioned  by  name.^  And  a  return  showing  serv- 
ice on  a  person  of  the  same  name  as  that  mentioned  in  the  writ 
is  sufficient  without  any  further  addition  or  description  of  such 
person.* 

from  the  county,  the  return  must  show  last  above  cited.     Farrell    v,   Oregon 

that  service    on    one  other  than   the  Gold  Co.,  31  Oregon  463.    See  also  Si. 

president    or    other  chief    officer  was  Clair  r.  Cox,  106  U.  S.  350. 

upon  one  incharf^eof  a  business  office.  1.  Ford  v.  Delta,  etc..  Land  Co.,  43 

Gate  City  Electric  Co.  v.  Corby,  61  Mo.  Fed.  Rep.  181. 

App.  630.  3.  Keener  v.  Eagle  Lake  Land,  etc., 

A  return  of  service  on  an  agent* of  a  Co.,  no  Cal.  627;  Grand  Rapids  Chair 

corporation  *'  at  and  in  the  only  office  Co.  r.  Runnels,  77  Mich.  104. 

of  said  "  corporation,  is  a  sufficient  re-  8.  Florence  v.  Paschal,  50  Ala.  28; 

turn    of    service     at    the    *'  business  Cardwell  v.  Sabichi,  59  Cal.  490;  Cobb 

office  "  of  the  corporation.     Hill  r.  St,  r.   Newcomb,  7  Iowa  43;    Robison  v. 

Louis,  Ore.,  etc.,  Co.,  90  Mo.  103.  Miller,  57  Miss.  237. 

Foreign  Corporations.  —  Under  a  statu-  See  also  in  this  connection  the  last 

tory  provision  that  a  foreign  corpora-  preceding  subsection, 

tion  must  designate    a    person   upon  Betnm  in  Blank  to  Writ  in  Blank. — 

whom  service  of  process  can  be  made,  But  where  a  writ  is  issued  in  blank,  a 

a  return  of  service  must  show  that  it    return  as  served  upon ,  naming  no 

was  made  upon  such  person.     South-  person,  is  a  nullity  and  gives  to  the 

crn  Bldg..  etc..  Assoc,  v,  Hallum,  59  court  no  jurisdiction  of  a  person  who 

Ark.  583:  Glines  v.  S.  S.  O.  Iron  Hall,  does  not  appear.     Brooks  v.  Allen,  62 

(Supm.  Ct.  Spec.  T.)  22  Civ,   Pro.  (N.  Ind.  401. 

Y.)437;  Ganasche  t'.  Smythe,  60  Mo.  4.  Underhill  «/.  Kirkpalrick,  26  III.  84. 
App.  163,  wherein,  as  to  service  upon  Affidavit  of  Service  —  Certiftoate  of 
a  foreign  corporation,  it  was  said  that  Identity  of  Defendant.  —  In  Wisconsin^ 
when  the  statute  provides  for  construe-  by  statute,  an  affidavit  of  service  by 
tlve  service  of  process  the  terms  and  an  unofficial  person  must  show  that  he 
conditions  of  the  statute  must  be  knew  the  person  served  to  be  the  per- 
strictly  complied  with,  and  that  no  in-  son  named  in  the  process  as  the  defend- 
tendment  will  be  indulged  in  favor  of  ant.  German  Mut.  Farmer  F.  Ins.  Co. 
such  service.  v.  Decker,  74  Wis.  556;  Graniierv.  Rose- 
But  where  it  was  alleged  in  the  com-  crance,  27  Wis.  488;  Kernan  v.  North- 
plaint  that  the  defendant  was  a  foreign  ern  Pac.  R.  Co.,  (Wis.  1899)  79  ^'  ^> 
corporation  engaged  in  business  in  the  Rep.  403;  Reed  v.  Callin,  49  Wis.  686; 
siate.it  was  held  that  the  return  and  Sayles  v.  Davis,  20  Wis.  302;  Lewis 
complaint  would  be  read  together,  and  v.  Hartel,  24  Wis.  504. 
that  the  return  need  not  show  that  the  A  rule  of  court  requiring  affidavits 
corporation  was  engaged  in  business  of  service  to  show  that  the  party  mak- 
in  the  state,  nor  that  the  person  served  ing  the  service  knew  the  person  served 
was  such  agent  as  was  authorized  to  to  be  the  person  named  as  the  defend- 
represent  the  corporation,  though  the  ant  will  not  control  the  sufficiency  of 
service  in  this  case  was  made  upon  the  an  affidavit  of  service,  but  such  affi- 
president,  as  appeared  by  the  return,  davit  will  be  good  without  complying 
and  the  decision  was  not  based  upon  with  such  rule  if  it  is  good  under  the 
any  statute  similar  to  those  in  the  cases  statute,  and  the  rule,  being  Inconsist- 
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(2)  Showing  Service  upon  Several.  —  But  where  there  are  sev- 
eral defendants  named  in  the  process  the  return  must  show  upon 
which  of  them  service  is  made.* 

(3)  Mistake  in  Name  —  Wrong  Name.  —  A  return  showing  service 
upon  a  person  named  should  not  vary  from  the  name  set  out  in 
the  process,  and  a  substantial  variance  will  not  support  a  judg- 
ment by  default.* 

Immaterial  XisspelUng.  —  But  where  the  ofRcer  merely  misspells  a 
defendant's  name,  and  sufricient  appears  in  the  return  to  estab- 
lish the  fact  that  the  part}'  named  in  the  process  is  the  person 
actually  served,  the  mistake  is  not  material.^ 

ent  with  the  statute,  is  void.     Young  service  was  upon  the  deceased  before 

V.  Young,  18  Minn.  90.     See  also  Cun-  his  death  or  upon  the  survivor.     Grider 

ninghani    v.    Waier-Power    Sandstone  v.  Payne,  9  Dana  (Ky.)  188. 

Co.,  (Minn.  1898)  77  N.  W.  Rep.  137.  tomdeney.  —  Where   two  defendants 

1.  Richardson  v.  Thompson,  41  111.  are  served  separately  with  summons,  a 

202,  holding  that  a  return   of  service  retu  n  showing  such  service  '*  with  all 

''on     the    within-named    defendant."  indorsements  thereon  *' applies  to  ^oth 

where  there  are  two  defendants,  is  not  copies,  although  these  words  appear  but 

good;  Graves  r.  Hughes,  4  Bibb  (Ky.)  once  in  the  return.     Wells  v.  Turner, 

84;  Grider  v.  Payne,  9  Dana  (Ky.)  188;  14  Neb.  445. 

Tappan  v.  Bruen,  5  Mass.  193:  Parker  A  General  Return  ** Ezeented "  has  been 

V.  Danforth,  16  Mass.  299;  Woodliffe  v  held  to  imply  that  the  process  was  exe- 

Connor,  45  Miss.  552;  Stults  z'.  Outcalt.  cuted  upon  all  the  defendants  named 

6  N.  J.  L.  130;  Cook  V.  McDoel,  3  Den.  in  it.     Cantley  v.  Moody,  7  Port.  (Ala.) 

(N.  Y.)  317;    Stephenson  v.  Kellogg,  i  443. 

Tex.  App.  Civ.  (ras.,§  542;  Thompson  Waiver  of  Objeetion. —  But  it  is  held 

V.  Griffis,  19  Tex.  115;  Rape  v.  Heaton,  that  if  those  who  are  served  appearand 

9  Wis.  328.     See  also  notes  in  the  last  go  to  trial  they  waive  objections  for 

preceding  subsection.  any    irregularity    by     reason    of    the 

Bat  in  Trefpasi  against  several  it  has  silence  of  the  return  as  to  other  defend- 

been  decided  that  the  plaintiff  may  pro-  ants.     Gilson  v.  Powers,  16  111.  355. 

ceed  to  judgment  against  those  served,  2.  Kennedy  v.  Merriam,  70  III.  228, 

where  the  return  is  silent  as  to  some,  wheiein    it    was    held   that  a    return 

Palmer  v.  Crosby,  1  Blackf.  (Ind  )  138.  showing  service  upon  one  whose  Chris- 

To  a  Scire  Faoiae   Againit  Bail   and  tian  name  was  set  out  as  May  could 

principal,    a    return    that    the    officer  not   be  taken  as  showing  service  upon 

served  the  "  defendant  *'  is  good,  the  one  whose  Christian  name  was  Mary, 

bail  being  the  only  defendant  proper  and  that  these  names  must  be  taken  to 

upon  the  scire  facias.     Gilmore  v.  Lid-  signify  different  persons  [distinguiskitig 

den,  23  Ga.  14.  Pond   v.    Ennis,   69  111.  341,  in  which 

Partners.  —  See  article  Partnership,  case  distinct  proof  was  made  upon  col- 

vol.  15,  p.  908.  lateral  attack  that  the  right  person  was 

Presumption  from  Silenoe  of  Betnm.  —  served  under  a  wrong  name];  Booth  v. 

A  return  of  service  upon  one  defend-  Holmes,    2     Tex.    Unrep.    Cas     232; 

ant  which  is  silent  as  to  another  de-  Hough  z^.  Coates,  (Tex.  Civ.  App.  1804) 

fendant  raises  the  legal  conclusion  that  25  S.  W.  Rep.  995;  McClaskey  v,  Barr. 

there  was  no  service  upon  the  latter.  45  Fed.  Rep.  151.  holding  that  a  return 

Cranberry  r.  Wellborn,  4  Ala.  118.  of  service  upon  "Jacob  Krug'*   was 

And  a  judgment  by  default  against  not  sufficient    to  show    service    upon 

one  upon  whom  no  service  is  shown  to  '*  Jacob  Kraig,"  the  names  not  being 

have  been  made  cannot  be  supported,  idnn    sonans.      See    generally    article 

Carper    v.    Woodford,    24    Neb.    135;  Names,  vol.  14,  p.  270. 

Dickison  v.  Dickison,  124  111.  483.  8.  "The    Within     Hamed."  —  Thus, 

Where  There  Are  Two  Defendants  of  the  where  the  defendant's  name    in    the 

Same  Name,  of  whom  one  was  served  writ  was  E.  T.  Stevens,  and  the  officer 

with  process  and  one  is  dead,  a  return  returned  service  upon   E.  T.  Stephen, 

is  bad  if  it  does  not  show  whether  the  **  by  delivering  to  E.  T.  Stephen,  the 
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OmiMion  of  Christiaii  Namo.  —  So  where  the  return  shows  service 

upon  the  defendant,  setting  out  only  his  surname,  it  is  good,  the 
presumption  being  that  the  defendant  was  thereby  intended.* 

Initlali.  —  A  return  of  service  upon  one,  giving  his  surname  and 
the  initials  of  his  Christian  name,  is  sufficient.* 

h.  Time.  —  A  return  to  process  should  show  when  it  was  exe- 
cuted.* When,  however,  a  date  appears  in  the  return  it  will  gen- 
within-named  defendant,  in  person,  a  the  same  as  one  of  the  initials  by  which 
true  copy  of  this  writ,"  the  return  was  the  defendant  is  designated  in  the  sum- 
held  sufficient.  Dunn  v,  Hughes,  (Tex.  mons  and  complaint,  can  have  no  tend- 
Civ.  App.  1896)  36  S.  W.  Rep.  1084.  ency  to  overturn  this  presumption,  but 
To  the  same  point  see  Townsend  v.  rather  to  strengthen  it.  But  the  return 
Ratcliff,  50  Tex.  148;  Alexander  v.  Mc-  goes  further  than  this.  It  not  only  as- 
Dow,  108  Cal.  27;  Galliano  v.  Kiifoy,  serts  that  service  was  made  upon  Jacic 
94  Cal.  86.  Veasey,  thus  raising  the  presumption 

IVrong  Christian  Name,  —  So  where  that  the  person  served  was  the  person 

the  defendant's  proper  Christian  name  sued,  but  it  affirms  that '  Jack  Veasey  ' 

is  inserted  in  the  writ,  and  the  return  is  the  defendant  in   the    cause,    and 

shoivs  service  upon  one  of  the  same  designated  therein  by  the  name  of  A. 

surname  but  of  a  different  Christian  J.   Veasey."     Veasey   v,    Brigman,  93 

name,    with   the   words  "  the   within-  Ala.  548. 

nanied  defendant,'*  the  error  in  the  Wrong  Initials. —  Where  a  middle 
Christian  name  will  be  considered  a  initial  of  the  Christian  name  of  a  mem- 
mere  clerical  one  and  will  not  invali-  ber  of  a  firm  is  not  the  same  in  the  re- 
date  the  judgment.  Sandwich  Mfg.  turn  as  in  the  process,  it  will  be  taken 
Co.  V.  Earl,  56  Minn.  396.  to  be  a  clerical  error  merely,  the  return 
Omisiion  of  Addition  —  Presumption. —  showing  that  the  person  served  is  a 
Where  the  name  of  the  defendant  in  member  of  the  firm  sued.  Cheshire  v, 
the  return  contained  the  addition  Milburn  Wagon  Co.,  89  Ga.  349. 
**  Jr.,"  and  the  return  of  service  But  where  the  name  of  the  defendant 
omitted  such  addition,  it  was  held  that  in  the  process  was  designated  as  *'  J. 
it  would  be  presumed  that  the  sheriff  W.  Booth,"  a  return  showing  service 
had  done  his  duty  and  served  the  pro.  upon  **  W.  Booth  "  was  held  to  be  bad. 
cess  upon  the  proper  person.  Sanders  Booth  v.  Holmes,  2  Tex.  Unrep.  Cas. 
V.  Do  well,  7  Smed.  &  M.  (Miss.)  206.  232. 

1.  Gate  City  Abstract  Co.  v.  Post,  55  8.  Arkansas,  —  Gilbreath  v,  Kuyken- 
Neb.  742;  Snelgrove  v.  Branch  Bank,  5  dall,  i  Ark.  50. 

Ala.   295.     See  also  Veasey    v.    Brig-  Illinois.  —  Botsford  v,  O'Conner,   57 

man,  93  Ala.  548;  Johnson  v,  Jones,  2  III.    72;    Dick    v.    Moore,   85    III.   66; 

Neb.  126.  Chickering  v,  Failes,  26  111.  518;    Wil- 

2.  Johnson  v,  Jones,  2  Neb.  126;  son  v,  Greathouse,  2  111.  174;  Ball  v, 
German  Ins.  Co.  v,  Frederick,  (Neb.  Shattuck,  16  111.  299;  Clemson  v, 
'899)  77   N.   W.  Rep.  1106;    Davis  v.  Hamm,  2  111.  176. 

Burt,   7  Iowa  56;    Simms   v.   Klein,  i  Iowa,  —  Hakes    v,   Shupe,   27   Iowa 

III.  371.     See  also  Butte rfield  v,  John.  465. 

son,   46   111.   68.     Contra^    Bancroft   v,  Kentucky.  —  Long  v.  Montgomery,  6 

Speer,  24  111.  227.  Bush  (Ky.)  394,  holding  that  a  recital 

Convenaly,    where    the    process  was  in  the  judgment  that  the  summons  was 

against  A.  J.  Veasey,  a  return  that  it  executed  in  due  time,  is  merely  formal 

was  executed  upon  "  Jack  Veasey,  the  and  not  sufficient  proof  of  service, 

defendant,"  was  held  to  be  good,  the  Louisiana. — O'Hara     v.    Independ- 

court  saying    "  Had  only  the  surname  ence   Lumber,  etc.,  Co.,  42  La.  Ann. 

been   written  in   the  return  —  had  the  226. 

service  been  '  by  leaving  a  copy,'  etc.,  Massachusetts.  —  Perry  v.  Dover,  12 

with  'Veasey,'   it   would    have    been  Pick  (Mass.)  206. 

good,  the  presumption  being  that  the  de-  New  Jersey.  —  Stediford  v,  Ferris,  4 

fendant  was  thereby  intended;    *    •    »  N.  J.  L.  120. 

and  surely  the  fact  that  a  given  name  New   York,  —  Stewart   v.   Smith,   17 

is  set  out,  the  initial  letter  of  which  is  Wend.  (N.  Y.)  517. 
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erally  be  taken  as  the  date  of  service,*  and  where  the  date 
appears  to  the  statement  of  one  of  the  acts  constituting  the  serv- 

Pennsylvania,  —  Weaver  v.  Springer,  Colo.  6oa.     See  also  infra^  V.  Return 

2  Miles  (Pa.)  42.  Time. 

Texas.  —  Texas  State  Fair  c^.  Lyon,  Boffleionej — Date  of  Return  and  Serv- 

5  Tex.  Civ.  App.  382.  ice.  —  The  date  of  return  is  beldinsuffi- 

Betnrn  Only  Eyidenoe.  —  Where  it  was  cient  to  show  date  of  service   where 

assigned   for  error  that  a  deposition  there  is  bat  one  date  and  it  is  not  made 

was  taken   before   the  appellant   had  to  appear  whether  the  date  refers  to  the 

been  summoned  it  was  held  that  the  service   or    to    the    return.      Ogle    v. 

date  of   the  service  of  the  summons  Coffey,  2  111.  239;  Bancroft  z^.  Speer.  24 

could   be  shown  only  by  the  return.  111.  227,  in   which  latter  case  a  return. 

Harding  v.  Larkin,  41  111.  413.  *'  Served   the  within   by    reading   the 

Showing  EzMmtion  Before  Betum  Day.    same  to  and  in  the  hearing  of , 

—  A  return  must  show  that  the  process  June  21,  1858,*'  was  held  to  be  insuffi- 
was  executed  a  suflScient  number  of  cient.  But  in  the  cases  first  above  cited 
days  before  the  return  day,  in  order  to  in  this  note  the  same  character  of  re- 
justify  a  judgment  at  the  return  term,  turn  is  held  to  be  sufficient,  it  appear- 
Chickering  v.  Failes,  26  111.  518;  John-  ing  that  no  date  to  the  return  was 
son  V.  Deason,  3  Bibb  (Ky.)  259;  WiU  necessary. 

liams  V.  Downes,  30  Tex.  51;  Calhoun  But  where  subsequent  indorsements 

V,   Matlock,   3   How.  (Miss.)  70.     See  on  the  return  show  that  the  date  is  not 

also  O'Leary  v.  Durant,  70  Tex.  409;  that  on  which  the  process  is  returned, 

Philadelphia  v.  Newkumet,  11  Pa.  Co.  it  is  sufficient.     Orendorff  v.  Stan  berry, 

Ct.  504,  which  were  returns  of  service  20  111.  89. 

by  publication.  Favorable  Construction — Omission  of 

Presumption.  —  But   it    is  also  held  Month.  —  Where  a  return  showed  pro- 

that  where  a  return  is  not  dated,  the    cess  executed  on  one  on  **  the  6th , 

presumption   is  that  the   service  was  A.  D.  1840,"  and  on  another  on  *'  the 

perfected  within  the  time  prescribed  by  28th  day  of  July,  1840,**  it  was  held 

law.     Reid  v.  Jordan,  56  Ga.  282.  that  the  month  in  which  service  was 

Tho  Date  of  the  Jurat  to  an  affidavit  of  had  on  the  first  party  was  sufficiently 

service  will  be  presumed  to  be  the  date  shown.     Thompson   v.  State   Bank,   5 

of  service.     Reed   v.   Catlin,  49  Wis.  Ark.  245.     To  the  same  point  see  Se- 

686.  nescal  v.  Bolton,  7  N.  Mex.  351. 

Handatory  ttatnte.  —  A  statutory  re-  And     where     the    sheriff's    return 

quirement  that  the  date  of  service  must  showed  that  a  summons  was  executed 

be  indorsed  on  the  writ  is  held  to  be  on  the  third  day  of  a  month,  but  the 

mandatory.     Hakes  v.  Shupe,  27  Iowa  month  was  left  blank,  it  was  held  that 

465:  Wendel  v.  Durbin,  26  Wis.  390.  inasmuch  as  the  summons  issued  on 

IrregiUarity  —  Collateral  Attadt.  —  An  February  27,  and  the  date  of  the  rctura 

omission  to  state  the  day  of  service  is  was  March  4,  the  court  was  authorized 

only  an  irregularity  which  will  not  ren-  to    conclude   that  the  summons    was 

der  the  judgment    bad   on   collateral  served  on  March  3.     Wilson  v.  King, 

attack.     Wilson   v.  Call,  49  Iowa  463.  i  Morr.  (Iowa)  106. 

Partieolar  Hour  of  Bay  —  Parol  Tetti-  Omission  of  Year.  —  So  where  a  re- 

mony. —  When   it   is  important  that  a  turn  of  service  on  December  30  omitted 

writ  shall  not  be  served  before  a  par-  the  year,  it  was  held  sufficient  because 

ticular  hour  of  the  day,  and  the  return  it  appeared  that  no  other  December  30 

shows  service  on   the   particular  day  had  intervened  between  the  date  of  the 

generally,  the  officer  may  testify  as  to  writ  and   the   return   day.     Select    v. 

the  actual  hour  of  service   in  support  Olmstead,  i  Root  (Conn.)  497. 

of  the  validity  of  the  service.     Wardell  Time  of  One  Levy  Beferred  to  Timo  of 

V.  Etter,  143  Mass.  19.  Another. — Where  a  sheriff  had  three 

1.  Carter  v.  Rodewald,  108   III.  351;  executions  against  the   same  defend- 

Cairo,   etc.,    R.   Co.   v.   Holbrook,   92  ant,  the  first  of  which  was  levied  on 

111.  297;  Cariker  v.  Anderson,  27  111.  certain    land    on    December    20,   and 

358;  Funk  V.  Hough,  29  III.  145;  Cum-  the  other   two  came   into    his   hands 

mingsv.  People,  50  111.  132;  Greenman  on   December  21   and   were   returned 

V.  Harvey,  53  111.  386;  Simms  v.  Klein,  duly  levied,  it  was  held  that  it  might 

I  111.   371;    Marlow  v.  Kuhlenbeck,  2  be   presumed   that   the  last  two  were 
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ice  it  may  be  taken  to  show  sufficiently  the  date  of  the  service.* 
Date  of  Booeipt  of  Prooefs.  —  The  entry  of  the  date  when  the  pro- 
cess came  into  the  officer's  hands  may  be  read  with  the  entry  as 
to  service.* 

i.  Place.  —  Where  the  statute  does  not  require  the  officer  to 
state  expressly  in  his  return  the  place  where  process  was  served, 
the  legal  presum.ption  that  he  acted  within  the  sphere  of  his 
power  and  according  to  the  obligations  of  his  official  duty  must 
be  so  far  indulged  as  to  warrant  the  conclusion  that  the  act  was 
done  within  the  limits  in  which  he  was  legally  authorized  to  act, 
without  any  statement  in  the  return  of  the  place  of  execution.^ 

evied  on  the  same  day  on  the  land  1822,  and  executed,"  imported  that  the 
which  had  the  day  before  been  levied  notice  was  executed  on  the  day  it  was 
on  by  virtue  of  the  first  execution,  the  received;  Scott  v.  Scott,  85  Ky.  385. 
sale  appearing  to  be  made  in  proper  Ambic^ous  Betnm  —  Favorable  Con- 
time  as  to  the  'first  execution.  Allison  struetion.  —Where  the  return  isambigu- 
V.  Taylor,  3  B.  Mon.  (Ky.)  366.  ous  it  should  be  construed  in  favor  of 

1.  Harmon  v,  Campbell,  30  111.   25,  the  plaintiff.     Thus  where  the  sheriff 

wherein    the    return    was:      *' Served  returned  only  on  the  summons,  *' Came 

this  writ  on  the  within-named  Augustus  to  hand  30lh  January,  1811 ;  and  I  have 

E.  Harmon,  by  delivering  a  true  copy  served   the   wilhin   petition  and  sum- 

of  this  with  him,  at  his  office  or  place  mons,  by  delivering  a  true  copy  thereof 

of  business,  in  person,  by  delivering  a  to  each  of  the  defendants,  the  same 

copy  thereof  to  him   the  i6th  day  of  day,"   it  was  held   that   the  obvious 

March,    1861."     It  was  held  that  the  meaning  was  that  the  summons  was 

article  '*  the'*  before  the  date  left  no  executed  on  both  the  defendants  on  the 

doubt  that  the  date  given  referred  to  day  on  which  it  came  to  the  officer's 

the  service  and  not  to  the  return.     And  hands.    Cosby  v.   Bustard,  Litt.   Sel. 

see  Talcott  v.  Rosenberg,  (C.  PI.  Gen.  Cas.  (Ky.)  137. 

T.)8  Abb.  Pr.  N.  S.  (N.  Y.)  2q5,  hold-  Impossiblo    Date.  — A    return    which 

ing  that  a  return  which  showed  that  shows  service  on  an  impossible  date, 

the  officer,  by  virtue  of  an  attachment,  as  on  a  date  prior  to  the  dale  of  the 

did  on  a  certain  date  attach  the  prop-  issuance  of  the  process,  is  no  evidence 

erty   mentioned   in   an   intrentory  an  of  service.     Texas  State  Fair  t/.  Lyon, 

nexed  to  the  return,  and  further  that  5  Tex.  CiV.  App.  382;  Llano  Imp.. Co. 

he  served  a  copy  of  said  attachment  v.   Walkins,   4  Tex.    Civ.    App.  428; 

and  of  the  inventory,  etc.,  was  suffi-  Keaton  v,  Moore,  59  Ga.  553. 

cient.  But  it  is  held  that  a  judgment  based 

But  in  Kittredge  v.  Bellows,  4  N.  H.  upon  a  return  of  this  character  is  not 
424,  the  court  s^id:  *'  We  entertain  no  void.  Thus,  upon  a  bill  to  set  aside  a 
doubt  that  where  all  the  doings  of  a  levy  of  an  execution  under  a  judgment 
sheriff,  in  a  particular  transaction,  based  upon  such  a  return,  it  appeared 
may,  by  relation,  become  valid  from  that  the  summons  in  the  original  action 
the  day  when  he  began  to  act,  there,  if  issued  on  March  2,  1888,  returnable  on 
he  return  several  acts  under  a  particu-  March  10,  1888,  and  the  return  of  the 
tar  date,  the  court  will  intend  that  all  officer  showed  service  on  March  3, 1886, 
the  acts  were  done  upon  the  day  stated,  instead  of  on  March  3,  1888.  It  was 
But  where  the  sheriff  returns  several  held  that  no  possible  doubt  could  exist 
distinct  acts  under  one  date,  if  the  pre-  that  the  date  should  have  been  1888 
cise  time  when  one  of  the  acts  so  re-  instead  of  1886,  the  latter  being  a  mis- 
turned  was  done  becomes  material,  so  take  which  corrected  itself.  Evans  v, 
that  the  principle  of  relation  cannot  ap-  Caiman,  92  Mich.  427.  See  also  John- 
ply,  the  court  will  not  intend  that  such  son  v.  Shepard,  35  Mich.  121. 
act  was  done  on  the  day  stated,  unless  8.  Arkansas.  —  Henry  v.  Ward,  4 
it  appear  that,  from  its  nature,  it  Ark.  150;  Exp.  St.  Louis,  etc.,  R.  Co., 
must  have  been  the  first  act  done  *'  40  Ark.  143. 

8.  Wheat  v.  State,  Minor  (Ala.)  199,  California, — Crane  v.  Brannan,  3  Cal. 

holding  that   "  received     January   9,  192. 
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And  where  the  return  of  service  is  entitled  with  the  name  of  the 


Colorado,  —  Thomas  v,  Colorado  Nat. 
Bank,  ii  Colo.  511. 

Indiana,  —  Baltimore,  etc.,  R.  Co.  v. 
Brant,  132  Ind.  37. 

Iowa,  —  Williams  v.   Sill,   12    Iowa 

511. 

Louisiana,  —  Whiting  v,  Hagerty,  5 
La.  Ann.  686. 

Massachusetts, — Richardson  v.  Smith, 
I  Allen  (Mass.)  541. 

Michigan,  —  Norvell  v,  McHenry,  i 
Mich.  227. 

Missouri.  —  Jones  v,  Relfe,  3  Mo. 
388;  Johnson  v.  Gilkeson,  81  Mo.  55, 
holding  that  where  a  return  to  a  writ 
of  attachfnent  described  land  as  in  a 
particular  county  the  presumption  was 
that  the  levy  was  made  in  that  county. 

Nebraska.  —  Gilbert  v.  Brown,  9 
Neb.  90. 

New  York.  —  Beach  v.  Baker,  25  N. 
Y.  App.  Div.  9. 

South  Carolina.  —  Lyles  v.  Haskell, 
35  S.  Car.  391. 

Texas,  —  Hays  v,  Byrd,  14  Tex.  Civ. 
App.  24. 

Virpnia,  —  Guarantee  Co.  of  North 
America  v,  Lynchburg  First  Nat.  Bank, 
95  Va.  480. 

West  Virginia.  —  State  v.  Campbell, 
42  W.  Va.  246. 

United  States.  —  Knowles  v.  Logans-  justice's  summons  should  show  regu- 
port  Gaslight,  etc.,  Co.,  19  Wall.  (U.  S.)  larly  that  it  was  executed  within  the 
58,  wherein  the  court  referred  to  Allen  officer's  jurisdiction;  but  that  an  omis- 
V.  Blunt,  I  Blatchf.  (U.  S.)  480,  as  a  sion  to  show  this,  where  it  was  not  ex- 
case  which  was  supposed  to  have  held  presslf  shown  that  the  execution  was 
that  a  return  of  service  by  a  United  outside  of  his  jurisdiction,  would  not 
States  marshal  without  showing  that    be  fatal  on  collateral  attack. 


therefore,  is   not  in  point.**     But  see 
McAbee  v,  Parker,  78  Ala.  575. 

WlMi  It  Is  Proper  to  Dosigiiato  tho 
Plaoo  of  flarrioe  in  the  return,  it  has 
been  held  that  such  a  designation  after 
the  signature.of  the  officer  to  his  return 
is  sufficient.     Wilson  v.  Call,  49  Iowa 

463. 

Where  it  is  required  by  statute  that 
an  affidavit  of  service  shall  state,  inter 
alia,  the  place  of  set  vice,  it  is  held  that 
in  a  collateral  proceeding  the  presump- 
tion will  be  indulged  that  the  sheiiff 
acted  within  his  jurisdiction,  where 
the  record  shows  that  the  land  in  suit 
was  in  the  county  in  which  the  action 
was  brought,  that  the  summons  was 
lodged  in  the  office  of  the  -sheriff  of  the 
same  county  and  was  served  by  him, 
and  the  return  showed  service  upon  the 
party  "  at  her  residence."  Lyles  v. 
Haskell,  35  S.  Car.  401. 

Sorrioe  in  Stato.  —  A  certificate  of 
service  need  not  show  that  service  was 
made  in  the  state.  Zwickey  v.  Haney, 
63  Wis.  464;  Lewis  v.  Hartel,  24  Wis. 

504. 
Boitriotod  Jnriidiotion.  —  In  Crowley 

z.  Wallace,  12  Mo.  146,  it  was  held  that 

while  the  form  of  a  return  was  not 

prescribed  by  statute,  the  return  to  a 


Where  a  city  marshal  had  no  author- 
ity to  serve  process  outside  of  the  city 
it  was  held  that  his  return  to  a  writ  of 
attachment  must  affirmatively  show 
that  it  was  served  within  the  city. 
Alverson  v,  Dennison,  40  Mich.  179. 

In  a  suit  in  the  Superior  Court  of 
Detroit  the  officer  returned  that  he 
served    the   declaration  "  in   the   city 


the  service  was  made  in  his  district 
was  insufficient  to  give  to  the  court 
jurisdiction  of  the  person,  and  said: 
"  What  Justice  Nelson  held  in  that 
case  was  this-,  that  inasmuch  as  the 
eleventh  section  of  the  Judiciary  Act 
declares  that '  no  suit  shall  be  brought 
before  either  of  said  courts  against  an 
inhabitant  of  the  United  States,  by  any 

original  process  in  any  other  district  of  Detroit,"  *'  by  delivering  to  him  in 
than  that  whereof  he  is  an  inhabitant,  said  county  of  Wayne  a  true  copy 
or  in  which  he  shall  be  found  at  the  thereof,'*  and  it  was  held  that  it  suffi- 
time  of  serving  the  writ,'  therefore,  the  ciently  appeared  that  the  service  was 
jurisdiction  of  said  courts  depends  on  in  the  city  and  that  the  reference  to  the 
service  or  inhabitancy  in  the  district,  county  in  the  passage  in  which  the 
one  of  which  should  appear  of  record;  mode  of  service  was  explained  was 
and  inasmuch  as  the  record  in  that  case  perfectly  consistent.  Elliott  v.  Pres- 
contained  no  allegation  on  the  subject,     ton,  44  Mich.  189. 

and  the  jurisdiction  of  the  court  de-  Where  the  Justice* s  Jurisdiction  Is 
pended  entirely  on  the  marshal's  re-  Coextensive  with  the  County,  and  his  pro- 
turn  to  the  process,  the  return  was  cess  may  be  served  anywhere  within- 
insufficient  to  give  it.     This  authority,     the  county,  the  return  need  not  state 
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state  and  county,  acts  of  service  set  forth  may  be  taken  to  have 
been  performed  in  such  county.^ 

J.  Acknowledgment  of  Service.  —  Acknowledgment  of  the 
service  of  process  is  merely  a  substitute  for  actual  service.  For 
a  full  discussion  of  this  subject  see  article  Service  of  Process. 

k.  Return  of  Evasion  of  Service.  —  An  officer  may  return 
the  facts  that  he  served  a  summons  on  the  defendant  by  oflfering 
to  read  the  same  to  him  or  to  give  a  copy  to  him,  but  that  he 
would  not  stay  to  hear  or  receive  it,  and  this  is  a  good  and  suffi- 
cient service  and  return.* 

/.  Substituted    or   Constructive  Service  — (i)  Subsn'- 

tuted  Service  —  Strict  Construction,  —  Substituted  service  in 
actions  purely  in  personam  is  a  departure  from  the  rule  of  the 
common  law,  and  the  authority  for  it  must  be  strictly  followed. 

where  the  process  was  served.  Beach  should  retarn  that  he  was  not  an  In- 
V.  Baker,  25  N.  Y.  App.  Div.  9;  Potter  habitant  of  the  county.  Bat  see  Lich* 
V.  Whttlaker,  (Supm.  Ct.  Gen.  T.)  27  felt  v,  Kopp,  38  Mich.  312. 
How.  Pr.  (N.  Y.)  10.  So  in  Richardson  2.  Slaffht  v,  Robbins,  13  N.  J.  L.  340; 
V.Smith,!  Allen  (Mass.),  541,  it  was  Story  r.  Ware,  35  Miss.  399,  wherein  the 
held  that  where  a  retarn  of  a  constable  officer  returned:  "  Executed  personally 
of  a  town  omitted  to  state  the  place  of  on  the  defendant  in  the  following  man- 
service  it  would  be  presumed  that  serv-  ner:  I  told  him  I  had  a  writ  for  him  in 
ice  was  made  within  his  precinct,  the  within-named  case  and  offered  him 
And  it  is  also  held  (hat  where  a  con-  a  true  copy  thereof,  which  he  refused 
stable  returns  that  he  has  attached  to  receive.  I  then  commenced  reading 
goods  and  chattels  by  virtue  of  a  writ  the  within  to  him,  and  he  refused  to 
of  attachment  issued  out  of  a  justice's  hear  it,  and  left  me.'*  See  also  Fuller 
court,  and  the  return  is  silent  as  to  the  v.  Kenney,  32  Me.  334. 
place  of  seizore,  the  court  must  pre-  But  the  Vers  Fact  of  the  Bunning 
suroe  that  the  officer  did  not  violate  the  Away  of  the  Defendant  when  the  officer 
provision  of  a  statute  commanding  him  attempts  to  execute  process  upon  him 
to  take  the  property  of  the  defendant  is  held  not  a  sufficient  return  unless  it 
'*  within  his  county."  Bushey  v.  appears  from  the  return  that  the  at- 
Raths,  45  Mich.  181.  tempt  to  execute  the  process  was  made 

The  lii^endant'i  Besidenoe  need  not  be  by  the  officer  in  the  presence  and  hear- 

certified  in  an  affidavit  of  service,  as  it  ing  of  the  defendant,  and  that  the  lat- 

will  be  presumed  from  the  place  where  ter    ran    away    in    order   to    prevent 

service    was    made.      Calderwood    v,  service,    or    that  the   defendant    was 

Brooks,  28  Cal.  151.    See  also  Pellier  aware  of  the  fact  that  the  officer  had 

V.  Gillespie,  67  Cal.  582.  -  process   to  serve  upon   him   and   ran 

1.  Davis  V.  Richmond,  35  Vt.  419.  away  to  avoid  service.     Holden  v.  Ran- 

County  Bot  in  State.  —  The  statement  ney,  45  Mich.  399. 
in  the  venue  of  a  return  of  a  county        SoAolonoy.  —  In  Norton  v.  Meader,  4 

not  in  the  state  will  be  taken  as  a  mere  Sawy.  (S.  U.)  619.  Field,  J.,  said:  "  If 

clerical  mistake  and  will  have  no  effect  a  defendant  declines  to  receive  from 

upon  the  return,  as  the  court  will  take  the  proper  officer  a  paper  presented  by 

judicial  notice  of  the  counties  in  the  him  for  service,  he  may  deposit  it  at 

stale.     Higgins  v.  Bullock,  66  111.  37.  any  convenient  place  in  the  presence  of 

But  in  Gully  v.  Sanders.  Litt.  Sel.  the  party.  The  objection  that  the  offi- 
Cas.  (Ky.)  424,  it  was  held  that  a  re-  cer  did  not  explain  the  character  of  the 
turn  by  the  officer  that  a  defendant  was  paper  cannot  be  heard  from  the  de- 
no  inhabitant  of  his  bailiwick  was  not  fendant.  She  should  have  received  it, 
sufficient  to  abate  the  writ  against  such  and  examined  it  herself,  or,  if  unable 
defendant  in  an  action  of  covenant  to  read,  sought  an  explanation  of  its 
upon  a  joint  obligation  under  a  statute  purport  from  those  who  could.  Had 
authorizing  an  abatement  as  to  one  of  she  desired  it,  the  officer  would  have 
such  joint  defendants  in  case  the  officer  given  her  the  necessary  information." 
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Therefore  the  existence  of  the  conditions  upon  which  the  validity 
of  such  a  service  depends  must  be  shown  affirmatively  by  the 
return,  and  cannot  be  inferred.^ 

(2)  Inability  to  Find  Defendant.  —  Thus  where  the  statute 
requires  service  of  process  to  be  made  upon  the  defendant  per- 
sonally, or,  if  he  cannot  be  found,  by  delivering  a  copy  of  the 
process  to  some  member  of  his  family  or  other  person  designated 
at  his  dwelling  house  or  usual  place  of  abode,  the  inability  of  the 
officer  to  find  the  defendant  must  be  shown  by  the  return  or  the 
substituted  service  will  not  be  sufficient.* 

1.  Le  Grand  v.  Fairall,  86  Iowa  211;  L.  233;  Cooper  v.  Roberts,  16  N.  J.  L. 
Bustamente  v.  Bescher«  43  Miss.  172;  353;  Polhemus  v.  Perkins,  15  N.  J.  L. 
Caro  V.  Oregon,  etc.,  R.  Co.,  10  Ore-    435. 

gon  510;  Carter  v,  Shindel,  7  Pa.  Dist.  Ntw  York.  — Sperry  v,  Reynolds,  65 

308;    Settlemier  v.  Sullivan,  97  U.  S.  N.  Y.  179. 

444.  Oregon.  —  Trullenger  v.  Todd,  5  Ore- 

At  to  Serrioe  by  Publioatioii,  see  article  gon  36;  Hass  v.  Sediak,  9  Oregon  462. 

Publication,  vol.  17,  p.  26.  PVashington.  —  Mitchell,  etc.,  Co.  v, 

Absenoe  from  Homo.  — Where  substi-  O'Neil,  16  Wash.  108. 

tuted  service  depends  upon  the  defend-  Wisconsin.  —  Matteson  v.  Smith,  37 

ant*s  absence  from  home,  the  return  Wis.  333;  Knox  v.  Miller,  18  Wis.  397. 

must  state  such  absence.     Oakey  v.  United  States.  —  Settlemier  v,  SuUi- 

Drummond,  4  La.  Ann.  363;  Kendrick  van,  97  U.  S.  445;  Rickards  cr.  Ladd,  6 

V.   Kendrick,   19  La.  38;   Corcoran  v.  Sawy.  (U.  S.)  42. 

Riddell,  7  La.  Ann.  268.  Contra. —  But  it  is  also  held  that  a 

ironresidenoe.  —  Where       substituted  return  of  substituted  service  need  not 

service   at    the  defendant's    place    of  show  that  the  defendant  could  not  be 

business  in  the  county  depends  upon  found,  upon  the  principle  that  v^here  a 

nonresidence,  the  return  to  a  summons  public  officer  is  required  to  perform  a 

served  by  leaving  a  copy  at  such  place  ministerial  duty  in  one  of  two  ways, 

of  business  must  show  the  nonresi-  and  he  performs  it  In  one  of  them,  the 

dence.   Carter  t/.  Shindel,  21  Pa.  Co.  Ct.  general  presumption  that  an  officer  of 

126;  Boyle  V.  Whitney,  8  Pa.  Co.Ct.  501;  that  kind  does  his  duty  operates  as  a 

Taylor  f.  Brown,  13  Pa.  Co.  Ct.  655.  presumption  ihat  the  mode  of  perform - 

Nonresidence  —  Attachment,  —  Where  ance  was  that  which  the  circumstances 

a  substituted  service  in  attachment  de-  authorized.     Vaule  v.  Miller,  64  Minn, 

pends   upon  the  nonresidence  of  the  485;  Goencr  v.  Woll,  26  Minn.  154. 

defendant  a  return  is  sufficient  without  Dogroe  of  Dlligenoe.  —  The  officer  need 

showing  nonresidence  where  the  war-  not  state  the  degree  of  diligence  used 

rant  itself  shows  that  the  defendant  is  to  find  the  defendant.     Lewis  v.  Har- 

a  nonresident.     Bell  v,  Moran,  25  N.  tel,  24  Wis.  504;   Sueterlee  v.  Sir,  25 

Y.  App.  Div.  461.  Wis.  357.     See  also  infra.  IV.  6.  Re- 

2.  /<7wa.  — Clark  v.  Little,  41  Iowa  turn  Not  Executed-- NonEst^  Nihil  Est, 
497;    Davis  V,  Burt,  7  Iowa  56;  Chit-  etc. 

tenden  v.  Hobbs,  9  Iowa  417;  Nosier  "  I  made  inquiry  at  his  last  usual 
V.  Githens.  9  Iowa  295;  Grant  v.  Har-  place  of  residence  as  to  his    where- 
low,  II   Iowa  429;  Bonsall  v.  Isett,  14  abouts,  but  could  not  ascertain.*'  was 
Iowa  309;  Sidles  v.  Reed,  10  Iowa  589;  held  to  be  sufficient  in  Williams  v.  Hit-' 
Eikenburg  v,  Barrett,  10  Iowa  593.  zie,  83   Ind.  303.     See  also  Lewis  v. 

Michigan.  —  Wheeler  v.  Wilkins,  19  Hartel,  24  Wis.  504. 

Mich.  78.  But  where  the  statute  requires  per- 

Mississippi.  —  Hammond  v.  Olive,  44  sonal  service    to    be  made  a  certain 

Miss.  543;   Glenn  v.  Wragg,  41  Miss,  number  of  days  before  the  return  of 

654;  Foster  v.  Simmons,  40  Miss.  585;  the  writ,  it  is  held  that  if  the  officer 

Mullins  V.  Sparks,  43  Miss.  129.  fails  to  show  by  his  return  that  he  re- 

Missouri.  —  Williams  v.  Monroe,  125  talned  the  writ  in  his  possession  and 

Mo.  574.  made  diligent  search  for  the  defendant 

New  Jersey.  —  Gardner  v.  Small,   17  during  the  time  within  which  personal 

N.  J.  L.  162;  Moore  v.  Miller,  16  N.  J.  service  might  by  law  have  been  made, 

834  Volume  XVIII. 


Bav^tM  tad  RETURNS.  Boiaelingy  of  Beton, 

(3)  Manner  of  Service — Strict  Compliance  with  Statute — (a)  in 
ettttnO.  —  Substituted  service  being  in  derogation  of  the  common 
law,  the  manner  of  service  must  be  shown  to  have  been  in  strict 
compliance  with  the  terms  of  the  statute  permitting  it,  so  that 
the  court  may  judge  of  the  sufficiency  of  the  service,^  and  every 
detail  as  to  the  manner  of  service  as  prescribed  by  the  statute, 
as,  for  example,  that  the  process  was  left  at  the  place  designated, 
or  was  read  to  or  left  with  the  person  pointed  out  by  the  statute, 
must  appear  to  have  been  observed.*  Where  the  statute  pro- 
vides that  such  service  may  be  made  by  leaving  a  copy  with  a 
person  of  a  certain  age,*  or  with  a  white  person  or  a  free  white 
person  of  a  certain  age,  ^  or  with  one  who  is  a  member  of  the 

his  retarn  of  substituted  service  Is  in-  if  he   adopts  the  last  mode,  that  he 

suflScient  to   confer  jurisdiction   upon  could  not   make  personal   service  be- 

the    justice    to    proceed.       Bargh    v,  cause    the    defendant    could    not    be 

Ermeling,    no   Mich.    164;    Brown   .*'.  found,  and  that  he  did  not  leave  a  copy 

Williams,  39  Mich.  756  Uiting  Withing-  with   the   wife  or  some  other  person. 

Ton  7'.  South  worth,  26  Mich.  381;  Nic-  etc.,  because  no  such  person  was  at  the 

oils  V,  Lawrence,  30  Mich.  395;  Town  abode  or  would  accept  the  copy.     Ham- 

p.   Tabor,   34    Mich.   262].      See    also  mond  v,  Olive,  44  Miss.  546.     See  also 

Wynn  v.  Wyatt,  11  Leigh  (Va.)  612.  Tomlinson   v,    Hoyt,   i    Smed.   ISi   M. 

Where   the   Defendant  Is  Out  of  the  (Miss.^  518;  Fatheree  v.  Long,  5  How. 

County  and  has  no  abode  therein,  the  (Miss.)  664;  Eskridge  v.  Jones,  i  Smed. 

return  on  a  summons  from  a  justice's  &  M.  (Miss.)  595;    Dalzell  v,  Superior 

court  should  state  that  *'  he  could  not  Ct.,  67  Cal.  453;  Doll  v.  Smiih,  32  Cal. 

be   found  in  his  county   so  as  to  be  476;  Longwell  v,  Kansas  City,  69  Mo. 


served  with  process."     Moore  v.  Miller,    App.  177;   Jackson  v.  Gardner,  2  Cai. 
For  KeooMity  of  Beturn" Hot  Found*'    (N.  Y.)  126. 


16  N.  J.  L.  233.  (N.  Y.)95:  Holmes  v.  Williams,  3  Cai. 


see   article    Publication,   vol.   17,   p.  8.  Hudspeth  v.   Gray,   5   Ark.    157; 

26.  Barnett  v.  State,  35  Ark.   501;  Bruce 

1.  Parks  V.  Weems,  9  Ark.  439;  Pig-  v,  Arrington,  22  Ark.  362;  Johnson  v, 
gott  V,  Snell,  59  111.  106;  Hessler  If.  Branchof  State  Bank,  3  Ark.  522;  Ring- 
Wright,  8  111.  App.  229;  Harmon  v.  See,  gold  v.  Randolph,  4  Ark.  428;  Davis  v, 
6  Iowa  171;  Friend  v.  Green,  43  Kan.  Burt,  7  Iowa  56;  Glenn  v.  Wragg,  41 
167;  Eskridge  v.  Jones,  i  Smed.  &  M.  Miss.  654;  Proctor  v.  Whitcher,  15  N. 
(Miss.)  595;  Hammond  v.  Olive,  44  Y.  App.  Div.  227;  Sperry  v,  Reynolds, 
Miss.  543;  Fatheree  v.  Long,  5  How.  65  N.  Y.  179;  Pollard  v,  Wegener,  13 
(Miss.)  664;   Gamasche  v,  Smythe,  60  Wis.  569. 

Mo.  App.   161;   Ballinger  v.  Sherron,  4.  Ringgold    v,    Randolph,    4   Ark. 

14  N.  J.  L.  144;  Despreaux  v.  Barber,  428;    Du  Val  v,  Johnson,  39  Ark.  182; 

3  N.  J.  L.  593.  Boyer  v,  Robinson,  6  Ark.  552;    Pat- 

2.  Sperry  v.  Reynolds,  65  N.  Y.  179.  rick   v.  Johnson,   6   Ark.   380;   Ex  p. 
Different  Vodes  of  Bervioe  Bagarded  ao  Cross,  7  Ark.  44;    Miller  v.  Mills,  29 

Gradations.  —  Where  the  return  must  IH.  431;  Cost  v.  Rose,  17  111.  277; 
show  that  the  defendant  could  not  be  Hammond  v.  Olive,  44  Miss.  543. 
found,  that  a  copy  was  left  with  his  LoaTing  a  Copy  with  the  Defendant's 
wife  or  some  free  white  person  above  a  Wife  without  showing  that  she  was  a 
certain  age,  and  that  if  there  is  no  free  white  person  of  the  age  required  by 
white  person  willing  to  receive  it,  then  the  statute  is  insuflScient.  Patrick  v, 
the  copy  must  be  left  at  some  public  Johnson,  6  Ark.  380;  Miller  v.  Mills, 
place  at  the  defendant's  dwelling  29  111.  431.  But  such  a  statement  is 
house,  it  is  said  that  the  modes  of  sufficient  upon  collateral  attack.  Hew- 
service  thus  provided  are  regarded  as  itt  v.  Weatherby,  57  Mo.  279. 
gradations,  and  that  the  second  cannot  "A  White  Person"  is  sufficient  to  im- 
be  used  if  the  first  can  be  made,  nor  port  a  free  white  person.  Du  Val  v. 
the  last  until  both  the  others  have  Johnson,  39  Ark.  182.  But  see  Ham- 
failed,  and  the  officer  should  manifest,  mond  v,  Olive,  44  Miss.  543.                _ 
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defendant's  family  and  at  the  same  time  a  person  of  a  certain 
age  or  a  white  person  of  a  certain  age,  or  in  the  presence  of  a 
member  of  his  family,^  or  with  one  who  resides  in  the  house  with 

the  defendant,*  and  that  such  service  shall  be  made  at  the 
defendant's  usual  place  of  abode,  dwelling  house,  or  the  like,  as 
is  generally  a  requirement  in  connection  with  the  preceding  pro- 
visions,' and  that  the  officer  shall  inform  the  person  with  whom 

1.  Arkansas,  —  Parks  v,    Weems,   9  upon  "  Asa  C.  Call,  by  copy  left  at  his 

Ark.   439;    Dawson  v.  State   Bank.  3  usual   place  of  residence,    with    Mrs. 

Ark.     505;     Ringgold     v.     Randolph,  Call,  she  being  a  member  of  the  fam- 

4  Ark.  428.  ily,"  was  held  to  mean  that  Mrs.  Call 
Illinois,  —  Fischer  v.  Fischer,  54  III.  was  a   member  of   the  family  which 

%%i\    Wells    V,    Stumph,    88    III.    56;  resided  at  tlie  usual  place  of  residence 

Townsend  v,  Griggs,  3  111.  365;  Mack  of   the  defendant,  and   that  this  was 

V,  Brown,  73  111.  295;  Montgomery  v,  equivalent  to  being  a  member  of  the 

Brown,   7   111.  581;    Boyland  v.   Boy-  defendant's  family;  that  this  was  the 

land,  18  III.  551.  meaning  which  the  language  conveyed 

Iowa,  —  Converse  v,  Warren,  4  Iowa  to  the  ordinary  understanding  and  was 

258;    Dohms  V,  Mann,   76  Iowa  723;  therefore  sufficient.     Wilson  v.  Call,  49 

Lyon  V,  Thompson,  12  Iowa  183;  Har-  Iowa  463. 

ris  V,  Wells,   10  Iowa  587;   Pilkey  v,  **  With  a  Vambar  of  tbs  Family,"  with- 

Gleason,  i  Iowa  85;    Davis  r.  Burt,  7  out  saying  a  "  person  a  member  of  the 

Iowa  56.  family,"  is  good.     Phillips  v,  Evans. 

Michij^an,  —  Laidlaw  v.  Morrow,  44  64  Mo.  17. 

Mich.  547.  2.  Feazel  v.  Cooper,  15  La.  Ann.  462; 

Mississippi,  —  Fatheree     v.     Long,  Oakey  v,  Drummond,  4  La.  Ann.  363; 

5  How.  (Miss.)  664;  Bttstamente  v.  Von  Koy  v.  Blackman.  3  Woods  (U.  S.) 
Bescher,  43  Miss.  172;  Mullins  v,  98;  Taylor  v.  Whitworth,  9  M.  &  W. 
Sparks,  43  Miss.  129.  478. 

New  York,  —  Sperry  v,  Reynolds,  65  8.  Arkansas,  — Vaughn  v.  Brown,  9 

N.  Y.  179.  Ark.  20. 

Pennsylvania,  —  Bailey  9.    Jefferson  Illinois,  —  Boyland   v,    Boyland,   18 

Tp.,  21  Pa.  Co.  Ct.  20.  111.  551;  Bletch  v.  Johnson.  35  111.  542; 

Wisconsin,  —  Mayer    v.    Griffin,    7  Piggott  v,  Snell,  59  III.  106;  Hessler  v. 

Wis.  82.  Wright,  8  111.  App.  229. 

United  States,  —  Blythe  v.  Hinckley,  Iowa,  —  Dohms  v,   Mann,    76   Iowa 

84  Fed.  Rep.  228.  723;  Converse  v,  Warren,  4  Iowa  158; 

A  Bstom  of  Servloe  on  tho  Kothor  of  Davis  v.  Burt,  7  Iowa  56;  Tavenor  v, 

the  defendant  by  name  and  at  his  usual  Reed,  10  Iowa  416;   Clark  v.  Little,  41 

place  of  abode  does  not  show  service  Iowa  497. 

on  a  member  of  the  defendant*?  family  Louisiana,  —  McCracken   v,   Simms, 

unless  it  affirmatively  shows  that  his  19  La.  Ann.  33. 

mother  was  a  member  of  his  family.  Michigan.  —  Wheeler  v,  Wilkins,  19 

Lyon  V,  Thompson,  12  Iowa  183.  Mich.  78. 

Service  on  Husband  and  Wife.  —  A  re-  Mississippi, — Bustamente  v,  Bescher, 

turn   that  a  woman  was  served  with  43   Miss.   172;    Mullins  v.   Sparks,  43 

process  by  delivering  to  her  husband  a  Miss.  129;   Roblson  v.  Miller,  57  Miss, 

copy  of  the  writ  and   by  leaving  with  237. 

him   a  copy  of  the  writ  at  her  usual  Missouri,  —  Laney    v,    Garbee,    105 

abode,  for  her,  the  wife,  does  not  show  Mo.  355;  Hewitt  v,  Weatherby,  57  Mo. 

that  the  copy  of  the  summons  was  left  276;    Brown  v.  Langlois,  70  Mo.  226; 

for  the  woman  with  a  person  of  her  Smith  v,  Rollins,  25  Mo.  408. 

family,  for  the  husband  may  have  been  New  Jersey.  —  Polhemus  v.  Peikins, 

living  separate  and  apart  from  the  wife  15  N.  J.  L.  435;  Penny  v.  Harrison,  14 

and  may  have  been  only  temporarily  N.  J.  L.  24. 

at  her  usual  place  of  abode.     Wells  v.  Pennsylvania,  —  Bell   v,   Oakdale,    5 

Stumph,  88  III.  56.     But  see  Prieto  v.  Pa.  Dist.  198. 

Duncan,  22  111.  26.  Washington,  —  Mitchell,  etc.,  Co,  v. 

But  a  return  that  notice  was  served  0*Neil,  16  Wash.  108. 
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the  copy  is  left  of  the  contents  or  purport  of  such  copy,  as  is  also 
sometimes  required  in  connection  with  the  provisions  for  service 

fVest  Virginia.  —  Midkiff  v.  Lusher,  was  a  resident  of  the  county  where  the 

27  W.  Va.  439;  Vandiver  v,  Roberts,  4  suit  was  brought,  and  that  a  return  of 

W.  Va.  493.  substituted   service  by  delivery   to  a 

Wisconsin,  —  McConkey   v,   Mc-  person  at  the  defendant's  usual  place 

Craney.  71  Wis.  576.  of  abode  in  such  county  was  bad  for 

At  Whose  DwelUng  Hooso  or  Plaoo  of  not  showing  that  the  substituted  serv- 

Abode    the   summons    was    left    must  ice   was   made  at   the  usual  place  of 

be  shown  by  the  return.     Polhemus  v,  abode  in  the  state.     But  see  Ingraham 

Perkins.   15  N.  J.   L.  435;    Penny  v.  r.  McGraw.  3  Kan,  521. 

Harrison,  14  N.  J.  L.  34.  Last  Usoal  Plaoo  of  Abode — Konrosi- 

A  return  that  service  was  made  upon  denoo.  —  It  is  sometimes  provided  that 

the  defendant    by    leaving    with    his  substituted  service  may  be  made  by 

father  "  at   his   usual    place    of  resi-  leaving    a    copy    at    the    defendant's 

dence  "  a  copy  of  a  notice  was  held  to  *'  last  usual  place  of  abode."    This  is 

be  insufficient  to  show   that  the    at-  held  to  mean  the  defendant's  place  of 

tempted  service  upon  the  father  was  actual  abode  at  the  time    of  service 

made  at  the  dwelling  house  of  the  de-  upon   him,   and  the  omission  of   the 

fendant.     Mitchell,  etc.,  Co.  v,  O'Neil,  word  "  last "  before  the  words  **  usual 

16  ^^'ash.  109.  place  of  abode  "  does  not  vitiate  the 

Where   the  sheriff's   return   showed  return.     Vaule  v.  Miller,  64  Minn.  485. 

that  he  had  summoned  the  defendant  In  an  action  against  an  absent  de- 

by  name  by  leaving  a  copycat  the  fendant  a  return  of  service  on  a  trustee 

usual  place  of  residence,"  it  was  held  of  such  defendant  by  leaving  the  pro- 

that  the  fact  that  the  return  declared  cess  at  the  "  dwelling  house  "  of  the 

that  the   proper  person  was  served  in  trustee  sufficiently  shows  compliance 

connection  with  the  allegation  that  the  with  a  statutory  requirement  that  the 

copy  was  left  at  "  the  usual  place  of  process  shall  be  left  at  the  *'  last  and 

residence  "  sufficiently  indicated  that  usual  place  of  abode  "  of  the  trustee, 

the  copy  was  left  at  the  usual  place  of  Bruce  v.  Cloutman,  45  N.  H.  37. 

residence  of  the  person  alleged  to  have  Where    a    defendant    is    proceeded 

been  served.     Sexton  v.  Rock  Island  against   by  attachment,    under  How. 

Lumber,  etc.,  Co.,  49  Kan.  153.  Annot.  .Stat.  Mich.,  §§6827,  6828,  6841 

Boarding^  House.  — A    return    *' exe-  (Comp.  Laws  Mich.,  §§  716,  717,  731), 

cuted   by  leaving  a  copy  at  his  [the  on  failure  to  secure  personal  service  of 

defendant's]    boarding   house  "   is  in-  a  justice's  summons  the  return  of  the 

sufficient.     Smith    v.   Cohea.   3   How.  officer  must  show  that  he  left  a  copy  of 

(Miss.)  35.  the  summons  and  of  the  attachment  at 

So  a  return  of  service  by  copy  left  at  the  defendant's  last  place  of  residence 
the  defendant's  boarding  house  is  not  in  the  county,  or  that  he  had  no  such 
good,  it  appearing  by  the  same  return  last  place  of  residence,  in  order  to  give 
that  the  defendant  had  sleeping  rooms  jurisdiction  to  the  justice  to  render 
at  a  different  place.  Converse  v.  War-  judgment.  Segar  r/.  Muskegon  Shingle, 
ren,  4  Iowa  158.  And  *'  served  on  the  etc.,  Co.,  81  Mich.  344. 
defendant  by  leaving  a  copy  at  the  Insufficient  for  Strvice  at  Usual  Place 
house  of  M.  K.,  said  to  be  the  boarding  of  Abode.  —  Service  at  the  "  last  usual 
h)use  of  said  defendant,"  is  insuffi  place  of  abode  "is  held  to  be  insuffi- 
cient. Caldwell  v.  Miller,  2  Harr.  cient  to  show  service  at  the  usual  place 
(Del.)  T46.  of  abode.     Madison  County  Bank  v. 

Usual  Plaoo  of  Besidoiioo  In  State.  —  In  Suman,  79  Mo.  527.     See  also  Yaple's 

Swift  V.    Meyers,    37    Fed.    Rep.    37,  Estate,  9  Kulp  (Pa.)  141. 

under  a  statute  in  Oregon  providing  for  So  service  at  the  defendant's  "  last 

service,  if  the  defendant  be  not  found,  place  of  domicil  *'  is  insufficient  under 

by  delivery  of  a  copy  of  the  summons  a  statute  requiring  service  at  the  de- 

to  some  person  of  the  family  above  the  fendant's  **  usual  place  of  abode,"  nn- 

age  of  fourteen  years,  at  the  dwelling  less  it  is  shown  without  objection  that 

house  or  usual  place  of  abode  of  the  it  was  the  defendant's  usual   place  of 

defendant,  it  was  held  that  in  a  suit  to  abode.     McFaddin   v,  Garrett,  49  La. 

enforce  the  lien  of  a  mortgage  there  Ann.  1319. 

was  no  presumption  that  the  defendant  But  in  Healey  v.  Butler,  66  Wis.  xa, 
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by  copy  left  with  particular  persons,^  the  return  must  show 
unequivocally  that  the  service  was  made  in  compliance  with  aU 
of  such  provisions  or  with  such  as  are  in  force  in  a  particular 
state. 

(b)  Conitrnetioii  —  Eqnlvfttont  Ttrma.  —  The  requirement  of  a  showing 
of  strict  compliance  with  the  statute  does  not  absolutely  preclude 
the  court  from  construing  terms  used  in  the  return  as  equivalent 
to  those  used  in  the  statute.  It  is  sufficient  if  the  plain  and 
obvious  meaning  of  the  words  used  in  the  return  imports  a  full 
compliance  with  the  statute.  Thus,  to  show  a  service  at  the 
defendant's  residence  it  is  sufficient  to  return  that  service  was 
made  at  his  usual  place  of  abode.*     But  a  return  showing  a  serv- 


it   was  held  that  a  return  of  service  resident  of  the  state.     Allen  v.  Singer 

*'  St  his  last  and  usual  place  of  abode  Mfg.  Co.,  72  Mo.  3»5.     See  also  Brova 

in  said  Clark  county  "  did  not  admit  v,  Langtois.  70  Mo.  226. 

of  the  hypothesis  that  the  defendant  Contradiotiiig     BstnriL  —  When     the 

had  a  "  usual  place  of  abode  "  in  some  sheriff  returns  a  substituted  service  by 

other  county  of  the  slate;    that    the  leaving  the  writ  at  the  most  usual  and 

plain  and  obvious  meaning  of  the  Ian-  notorious  place  of  abode  of  thedefend- 

guage  was  that  the  service  was  made  ant,  the  latter  may  overcome  this  re- 

at  the  defendant's  last  and  usual  place  turn,  on  a  motion   to  set    aside    the 

of  abode,   and   that  such  abode   was  judgment,  by  proof  that  it  was  not  his 

then  in  Clark  county;    and  that  the  place  of  abode.     Wotton  v.  Parsons,  4 

words  '*  last  and  "  before  the  words  McCord  L.  (S.  Car.)  368. 

*'  usual   place  of  abode "  were   mere  1.  Tompkins  v.   Wikberger,  56  111. 

surplusage.     The    court    distinguished  385;  Mack  v.  Brown,  73  111.  295;  Hess- 

Sanborn  v,  Stickney,  69  Me.  343,  and  ler  v,  Wright,  8  111.  App.  229;  Sperry 

Ames  V,  Winsor,  19  Pick.  (Mass.)  248,  v,  Reynolds,  65  N.  Y.  179;  Vandiver  v. 

In  that  in  each  of  these  cases  the  resi-  Roberts,   4    W.   Va.  493;    Pollard   v, 

dence  of  the  defendant  was  stated  in  Wegener,  13  Wis.  569. 

the  writ  to  be  in  one  county  and  the  2.  Du  Val  v.  Johnson,  39  Ark.  182; 

return   to  the  writ  showed  a  service  Pigg  r.  Pigg,  43  Ind.  117;  North- West- 

thereof  in  another  county,  and  it  was  ern  Bldg.,   etc.,  Assoc,  v.  Moulter.  5 

held  that  the  presumpdon  was  that  the  Mo.   App.   587;   Smithson    v.    Briggs, 

defendant  was  at  the  time  dwelling  in  33  Gratt.  (Va.)  180.     But  see  Lewis  cr. 

the  county  specified  in  the  writ,  and  Botkin,  4  W.  Va.  533. 

that,  therefore,  service  at  his  last  and  Home  is  good  for  **  usual  place  of 

usual  place  of  abode  in  another  county  abode."      Fowler  v,  Mosher,  85  Va. 

failed  to  meet  the  requirement  of  the  421. 

statute  that  service  should  be  made  at  Honie.  —  But  a  return   that  service 

the  "  place  of  last  and  usual  abode.'*  was  made  by  going  to  the  defendant's 

See  also  Ingraham  v,  McGraw,  3  Kan.  "  house  "   and    leaving  a  copy,   etc., 

521.  was  held  not  to  show  sufficiently  that 

A  return  that  the  officer  had  served  the  copy  was  left  at  the  defendant's 

the  process  by  leaving  it  "  at  the  Har-  dwelling    house    or    place    of    abode, 

din  House,    *    •    *    the  usual  place  Blanton  v.  Jamison,  3  Mo.  52.    To  the 

of  abode  of  the  within-named   H.  B.  same  effect  see  Matthews  r.  Gordy«  2 

Allen   prior  to   the   time  he  left  this  Houst.  (Del.)  573. 

state  and    became  a  nonresident,  or  CVrnt^^rj^/v,  where  the  statute  piovides 

where  the  said  H.  B.  Allen  and  family  that  if  the  defendant  is  not  found  he 

boarded,"  was  held  to  be  insufficient  may  be  sensed  by  a  copy  left  at  his 

because  it  failed  to  show  a  service  at  usual  place  of  residence,  and  that  in 

the  usual  place  of  abode,  but  on  the  such  event  the   return   must  show  at 

contrary  showed  that  the  process  was  whose  "  house  "  and  the  name  of  the 

left  at  a  place  which  was  not  at  the  person  with  whom  it  was  left,  it  is  saffi- 

time  of  the  service  the  party's  usual  cient  if  the  officer  states  that  it  was  left 

place  of  abode,  but  had  been  his  usual  at  the  usual  place  of  residence  of  the 

place  of  abode  before  he  became  a  non-  defendant.     If  served  at  a  place  other 
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ice  at  the  defendant's  store  is  not  sufficient  unless  it  also  shows 
that  the  store  was  the  defendant's  usual  place  of  residence.* 

(o)  Kamo  of  Ponon  with  Whom  Copy  Left.  —  It  has  been  held  that  a 
return,  in  order  to  be  entirely  accurate,  must  show  the  name  of 
the  person  with  whom  the  copy  was  left  in  perfecting  a  substituted 
service;*  but  on  the  other  hand  it  is  also  held  that  if  the  return 
shows  service  by  leaving  the  process  with  a  member  of  the  defend- 
ant's family,  and  is  otherwise  in  accordance  with  the  provisions 
of  the  statute,  it  is  not  bad  because  it  omits  to  name  the  member 
with  whom  the  copy  was  left.' 

(d)  Bahftitiitod  Soryioe  upon  Seroral.  —  Where  the  officer  attempts  to 
make  substituted  service  upon  several  the  return  must  show  a 
good  substituted  service  upon  each.*  • 

(4)  Constructive  Service  —  Mailing,  Posting,  or  Publishing' 
Notice  or  Process,  —  When  constructive  service  of  process  or 
notice  is  permitted  by  posting,  publishing,  or  mailing  a  copy  of 
such  process  or  notice,  the  return  purporting  to  show  this  char- 
acter of  service  must  sufficiently  show  the  existence  of  conditions 

than  the  defendant's  usual  residence.  Plains  Tp.,  7  Ku1p(Pa.)  554.     See  also 

the  objection  to  the  above  return  might  Treraper  v.  Wright,  2  Cai.  (N.  Y.)  loi. 

be  valid,  but  in  this  case   the   words  OmiMioii  of  the  COiriBtian  Kame  of  the 

*'  residence*'  and  **  house"  may  be  said  person  with  whom  a  copy  was  left,  as 

to  be  synonymous.     Neally  t^.  Redman,  that  it  was  left  with  "  Mr.  Roby,"  is 

5   Iowa  387;    Farris  v.   Ingraham,  34  immaterial.     Morehead   v.   Chaffe,   52 

Iowa  231.  Miss.  i6t, 

1,  Winchesters.  Cox,  3  Greene  (Iowa)  So  a  return  of  service  upon  one  Call 
575;  Harris  v.  Wells,  10  Iowa  587;  by  leaving  a  copy  with '*  Mrs.  Call,  she 
Lehman  v.  Broussard,  45  La.  Ann.  346.  being  a  member  of  the  family,"  is  suffi- 

By    Appearance    such    a    defect    is  cient.    Wilson  v.  Call,  49  Iowa  463. 

waived.     Winchester  v.  Cox,  3  Greene  4.  Rape     v.    Heaton,    9    Wis.    328; 

(Iowa)  575.  Gamble  v.  Warner,  16  Ohio  371;  Daw- 

Speoial  fietnm  of  Faets.  —  When  the  son  v.  State  Bank,  3  Ark.  505,  wherein 
statute  speaks  of  a  dwelling  house  '*  it  the  officer  returned  that  he  had  ex- 
means  one  in  which  the  defendant  ecuted  the  process  upon  persons 
then  resides,  and  from  which  he  is  only  named  "by  delivering  them  a  true 
temporarily  absent,  and  to  which  he  copy  of  the  same  at  their  places  of  resi- 
intends  to  return  to  reside,  and  in  dence,  and  leaving  the  same  with  a 
which  there  is  a  family  of  which  he  is  person  over  the  years  of  15  of  age," 
a  resident  member,  not  merely  a  mem-  etc.,  and  this  was  construed  to  mean 
bet  by  relationship;  "  and  *'  when  an  that  the  process  was  executed  by  leav- 
officer  is  in  any  doubt  about  the  pro-  ing  a  true  copy  at  the  respective  places 
priety  of  the  return  he  should  make,  of  residence  of  the  parties  named, 
his  only  safe  and  proper  course  is  to  though  the  return  was  held  bad  for 
make  a  special  return,  according  to  the  failing  to  show  that  the  person  with 
facts  as  be  knows  them  to  be,  and  whom  the  copies  were  left  was  a  mem* 
leave  it  to  the  law  to  decide  upon  its  ber  of  the  familv. 

sufficiency."    Johnson  v.  Aylesworth,  In  Elliott  v.  Plattor,  43  Ohio  St.  198, 

3  Pittsb.  (Pa.)  238.  a  return  on  the  summons  against  two 

2.  Montgomery  v.  Brown,  7  111.  581;  persons,  husband  and  wife,  was  as  fol- 
Tavenor  v:  Reed,  10  Iowa  416;  Davis  lows:  **  Served  the  same  by  leaving 
V.  Burt,  7  Iowa  56;  Converse  v.  War-  at  each  of  the  within-named  defend- 
ren,  4  Iowa  158;  Clark  ».  Little,  41  ants'  •  •  •  usual  place  of  resi- 
Iowa497;  Lehman  t/.  Broussard,  45  La.  dence  a  certified  copy  of  the  within 
Ann.  346.  summons.      •     •      *     Sheriff's  fees: 

8.  Robison  v.  Miller,  57  Miss.  237;  service,  45;  copies,  50,"  etc.  This  was 
Vaule  V,  Miller,  64  Minn.  485;  Shea  v,    held  to  show  a  good  service  upon  each. 
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upon  which  it  depends  and  a  compliance  with  the  statute  in  the 
manner  of  perfecting  it.* 

6.  Double  SeturiL  —  If  an  officer  makes  two  returns  or  certifi- 
cates of  service  as  to  the  same  process  they  may  be  read  together, 

1.  CalUornla.  —  Hogs  Back  Consol.  MiohigaiL.  —  Proof  of  Service  by  Mail 
Min.  Co.  V.  New  Basil  Coosol.  Mia.  must  show  the  existence  of  all  the  con- 
Co.,  63  Cal.  121.  ditions  upon  which  the  validity  of  such 

Posting,  —  Where  a  statute  requires  service  depends.     Clark  v.  Adams,  33 

one  copy  of  the  summons  to  be  posted  Mich.  159. 

•*  for  three  weeks  at  the  court  house  Ktw  York.  —  Chalmers  v,  Wright.  5 

door  of  the  county,  and  two  copies  in  Robt.  (N.  Y.)  713. 

public  places  in  the  township  where  Texas  —  Publication,  —  Wilson  v. 
the  land  is  situate,"  and  the  return  in-  Palmer,  18  Tex.  596,  holding  that  the 
dorsed  on  the  summons  fails  10  show  sherifiF  must  return  the  fact  of  his 
that  any  copy  of  the  summons  was  giving  notice  by  publication  with  all 
posted  at  the  door  of  the  court  house,  the  circumstantiality  and  certainty  re- 
or  even  on  the  court  house,  "  for  three  quired  of  him  by  law  in  making  his  re- 
weeks  *'  or  for  a  single  day,  and  also  turns  of  service  of  process  generally, 
fails  to  show  that  two  copies  were  and  a  return  merely  that  he  ordered  a 
posted  in  the  township  for  any  specific  notice  to  be  published  as  directed  by 
period  of  time,  it  is  bad.  A  posting  of  filing  a  copy  with  the  editor  was  held 
a  copy  "on  the  court  house'*  else-  to  be  insufficient,  there  being  no  return 
^here  than  at  the  door,  even  for  the  that  there  was  a  publication,  and  the 
period  of  three  weeks,  would  have  been  judgment  upon  such  a  return  was  held 
a  substantial  and  material  departure  to  be  void;  Burns  v,  Batey,  i  Tex. 
from  the  requirement  of  the  statute.  App.  Civ.  Cas.,  §419,  holding  that,  the 
Pioneer  Land  Co.  v,  Maddux,  109  Cal.  law  requiring  the  officer  executing  a 
633.  citation   by  publication    to  return  the 

Where  the  statute  provided  that  the  manner  of  such  execution  and  dispens- 

writ  of  attachment  on  real  estate  should  ing  with  tfiie  affidavit  of  the  newspaper 

be  executed   by  posting   a   copy  in  a  publisher,  such  an  affidavit  cannot  cure 

conspicuous  place  on  the  property  at-  defects  in  an  insufficient  return;  Chaf- 

tarhed,   and  the  sheriff    returned  the  fee  v.  Bryan,  I  Tex.  App.  Civ.  Cas.,  § 

execution   of  the   writ    by   posting  a  770:  O'Leary  v.  Durant,  70  Tex.  409. 

copy  of  the  writ  on  the  premises,  it  was  West  Yirginia.  —  Lewis  v.  Botkin,  4 

held  that  the  return   was  prima  facie  W.  Va.   533,   holding,  under  a  statute 

sufficient,  the  sheriff  testifying  on  the  providing  that  where  service  cannot  be 

trial  that  the  papers  were  posted  on  the  made  in  other  designated  modes  it  may 

building  on  the  place.     Davis  v.  Baker,  be  made  by  "  leaving  such  copy  posted 

72  Cal.  494.  at    the    front    door    of  said   place  of 

Illinois.  —  Under  a  statute  requiring  abode,"  that  a  return  of  service '*  by 

a  notice  in  attachment  proceedings  to  posting  an    office  copy  hereof  on  the 

be   delivered    to   the    constable,    who  front  door "  does  not  show  a  compli- 

should   post   three   copies    thereof    at  ance   with    the   requirement  that   the 

three  public  places  in  the  neighborhood  copy  shall  be  served  "by  leaving  a  copy 

of  the  justice  at  least  ten  days  before  posted  at  the  front  door,'*  because  the 

the  day  set  for  trial,   it  was  held  that  statute  does    not  merely   require   the 

although  the  garnishee  could  attack  tlie  copy  of  the  process  to  be  posted,  but  It 

attachment    proceedings   where    they  must  be  left  posted  at  the  place  desig- 

were  void,  a  return  of  the  notice  in  nated,  and  the  posting  and  leaving  of 

such  attachment  proceedings  that  the  suchcopy  posted  must  be  shown  to  have 

notice    was   served    by    posting    three  been  at  the  defendant's  "  usual  place 

copies  thereof  at  three  public  places  in  of  abode:  "  and  in  this  last  connection 

the  neighborhood   of  the   justice  was  it    has     been     held     that    "  dwelling 

merely  defective  in  failing  to  state  the  house  "    is    not    sufficient    to    import 

place   where  the  notices  were  posted,  "  usual   place   of   abode."      See    also 

but  the  omission  was  not  of  sufficient  Capehari  v.  Cunningham,   12  W.  Va. 

importance  to  render  a  judgment  abso-  750. 

lutely  void.      Pomeroy  v.   Rand,   157  WisoonsiB  —  Affidavit   of    Service. — 

111.  184.  Under  a  statute  requiring  that  where 
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and  omissions  in  one  may  be  thus  supplied  from  the  other  so  as 
to  show  a  good  service.* 

eood  Botnrn  Qualified  by  DefeetiTO  BttnriL  —  But  where  a  return  which 
otherwise  would  be  good  is  followed  by  another  attempting  to 
show  the  manner  of  service,  but  in  itself  defective,  the  returns 
qualify  each  other  and  show  a  defective  service.* 

6.  Betum  Hot  Executed  —  Hon  Est,  Hihil  Est,  etc.  —  a.  In  Gen- 
eral. —  Where  the  mandate  of  a  return  cannot  be  executed  the 
officer  should  return  the  fact,  as  upon  a  summons  or  scire  facias, 
that  the  defendant  was  not  to  be  found,  non  est  inventus^  nihil 
est^  or  nihil  habet.^ 

the  service  of  a  paper  is  by  mail  the  Batnrn  Showixiff  ConitniotiTe  and  Pa> 
paper  shall  be  properly  inclosed  in  a  wmal  Service.  —  In  Knowl  v,  Woelkcn, 
postpaid  wrapper*  addressed  lo  the  per-  13  Mo.  App.  275*  t^ro  returns  of  the 
son  upon  whom  it  is  to  be  served,  at  his  same  date  on  a  summons,  one  crossed 
proper  post-office  address,  **  without  out  by  blue  pencil  showing  construe- 
any  direction  to  the  postal  officers,  tive  service,  and  the  other  showing  a 
upon  the  wrapper,  for  the  return  there-  personal  service,  were  held  to  be  con- 
of  in  case  of  nondelivery  to  the  person  sistent. 

addressed,"  and  that  it"  be  deposited  in  Extraneons     BatnriL  —  Where     there 

the  post-office  and  left  there  to  be  ca]>  was  not  a  proper  return  on  a  writ  of 

lied,"  it  was  held  that  sufficient  com-  attachment    which    was  executed   by 

pliance  with  the  statute  was  shown  by  garnishment,  it  was  held  that  the  no- 

an  affidavit  by  an  attorney  that  he  in-  tice  of  garnishment  was  not  a  judicial 

structed   his  clerk  to  serve  a   notice  writ  and  that  a  return  thereon  could 

upon  the  adverse  party  by  mail  by  in-  not  be  imported  into  a  return  on  the 

closing  a  certified  copy  in  a  postpaid  attachment  and  thus  utilized  to  supply 

envelope  addressed  to  the  attorney  of  the     fatal    omissions    of    the    latter, 

such   party  at    his    proper   post-office  Gregor  Grocer  Co.  v.  Carlson,  67  Mo. 

address,  with  no  direction  on  the  en-  App.   184;    Todd  v,  Missouri  Pac.  R. 

velope  to  the  postal  officers  to  return  Co.,  33  Mo.  App   no.    See  also  Hack- 

the  same  in  case  of  its   nondelivery,  ett  v,  Gihl,  63  Mo.  App.  453. 

and  to  place  it  in  the  post  office  and  to  2.  Pillow  v,  Sentelie,  39  Ark.  61. 

leave  it  there  to  be  carried;  accompa-  8.  Chase    v.    People,   2    Colo.    528; 

nied  by  the  affidavit  of  such  clerk  that  Chickering  v.  Failes,  26  111.  507;  Chi- 

he  had  served  such  notice  at  the  time  cago  Dock,  etc.,  Co.  v,  Kinzie,  q3  111. 

and  believed  that  he  had  observed  all  415;    Macklot  v.  Hart,  12    Iowa  42^; 

the  attorney's  directions,  and  that  the  Kibbe  v.   Deering,  i    Litt.  (Ky.)  244: 

paper  was  never  returned.     Stacy  v,  Clarke  v,  Redman,  5  ).  J.  Marsh.  (Ky.) 

Jefferson  Countv,  69  Wis.  215.  31;  Isabelle  v.  Iron  Cliffs  Co.,  57  Mich. 

Proof    of    Publioation.  —  See    article  120;     Brundred    v.    Egbert,    164    Pa. 

Publication,  vol.  17,  p.  26.  St.  621;  Sherer  v.  Easton  Bank,  33  Pa. 

1.  Norton  r.  Meader,  4  Sawy.  (U.  S.)  St.  134. 

603,  wherein  the  officer  made  one  cer-  Proprioty  of  Partioalar  Setnnu. — NifUl 

tificateof  service  of  a  copy  of  summons  Est  is  the  proper  return  upon  the  non- 

and  complaint  that  he  had  served  '*  a  service  of  process,  being  tantamount  to 

true of  this   writ,   attached   to  a  an  averment  that  the  defendant  has 

certified  copy  of  complaint,'*  and  an-  nothing  in  the  bailiwick  —  no  dwelling 

other  that  he  had  served  *'  a  true house,   no   family,   no   personal  pres- 

of  the  complaint,  attached   to  a  true  ence.    Sherer  v.  Easton  Bank,  33  Pa. 

copy  of  the  summons,"  and  it  was  held  St.  139. 

that  the  omission  in  one  was  supplied  N<m  Est  Inventus  is  said  to  be  prop- 
by  the  statement  in  the  other;  Brown  erly  applicable  to  a  capias  only. 
V.  Miner,  21  III.  App.  60,  holding  that  Toolan  v,  Morrison,  2  Lack.  Jur.  (Pa.) 
several  returns  as  to  separate  defend-  77;  Sherer  v,  Easton  Bank,  33  Pa.  St. 
ants  might  be  taken  together  and  de-  139. 

fects  in  the  statement  of  service  as  to  Nihil Hahet\%^  more  comprehensive 

one  supplied  from  the  statement  as  to  return  than  non  est  and  is  the  appropri- 

anolher.  ate  return  to  a  writ  of  scire  facias,  but 
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A  Betorn  upon  an  EzMutioii,  to  be  suflicient,  must  first  show  upon 

its  face  either  that  the  command  of  the  writ  has  been  fully  com- 
plied with,  or,  if  not,  the  existence  of  such  a  state  of  facts  as 
without  fault  or  negligence  on  the  part  of  the  officer  prevented  a 
compliance  therewith,^  or  that  no  property  could  be  found  upon 

non  est  is  a  proper  return  to  a  writ  of  thai  after  diligent  search  and  Inquiry 
summons.  Bruodred  v,  Egbert,  164  lam  unable  to  find  the  within- named 
Pa.  St.  621;  Sherer  z'.  Easton  B<ink,  33  defendant  *  *  •  within  my  baili- 
Pa.  St.  134.  And  non  est  to  a  scire  wick,  and  cannot  have  his  body  as  I 
facias  will  not  be  treated  as  a  nullity  am  within  commanded/*  was  held  a 
except  at  the  instance  of  the  defendant,  sufficient  return  that  the  defendant 
and  the  ii  regularity  is  one  which  is  could  not  be  found  in  the  county. 
capable  of  amendment  on  motion.  LicLfelt  v.  Kopp,  38  Mich.  312. 
Brundred  v.  Egbert,  164  Pa.  St.  621.  The  defendant  **  not  being  by  me 
See  also  article  Scire  Facias.  found  "  has  been  held  a  sufficient  state- 
In  Chase  v.  People,  2  Colo.  528,  it  ment  of  that  fact  without  saying  that 
was  insisted  that  a  return  of  '*  not  the  defendant  could  not  be  found, 
found"  is  not  equivalent  to  a  return  Wilson  v.  Call,  49  Iowa  463. 
ifiAtV,  or  '*  that  he  hath  nothing  in  No  Inhabitant,  —  A  return  of  '*  not 
my  bailiwick,  '  but  the  court  said:  found  **  as  to  one  in  an  action  ex  am^ 
**  The  object  in  suing  out  the  writ  of  tractu  against  two  does  not  authorize 
scire  facias  is  to  compel  the  defendants  the  plaintiff  to  proceed  to  judgment, 
to  show  cause,  if  any,  why  execution  under  an  act  authorizing  a  plaintiff  to 
should  not  be  awarded  against  them,  proceed  to  judgment  against  one  of  two 
The  object  of  the  writ  is  not  to  ascer-  defendants  as  to  whom  a  return  of  "  no 
tain  whether  goods  or  chattels  can  be  inhabitant  of  the  county  "  is  made, 
found  in  the  bailiwick  out  of  which  to  Morris  v.  Knight,  i  Blackf.  (Ind.)  106. 
satisfy  the  penalty  of  the  recognizance.  And  a  return  thai  a  defendant  is  **  do 
but  to  reach  the  person  and  notify  him  inhabitant  of  my  bailiwick  "  has  been 
that  unless  he  show  cause  an  execution  held  not  equivalent  to  a  return  that  he 
shall  issue.  It  would  seem  that  the  is  no  inhabitant  of  the  county.  Gully 
proper  return  would  be  '  not  found.*  "  v.  Sanders,  Litt.  Sel.  Cas.  (Ky.)  424. 
See  also  Kearns  v.  State,  3  Blackf.  1.  McKinney,  J.,  in  Union  Bank  zf. 
(Ind.)  334;  Hichcox  v,  Eastman,  8  Barnes,  10  Humph.  (Tenn.) 244,  where- 
Blackf.  (Ind.)  387;  Lynch  v.  Sanders,  9  in  a  delivery  bond  was  returned  by  the 
Dana  (Ky.)  59.  sheriff  and  indorsed  ^'  forfeited,"  an-l 
Tvfo  Nihils  are  considered  equivalent  it  was  held  that  this  was  not  a  sufficient 
to  a  garnishment,  a  service  of  the  writ  return  of  the  execution,  as  it  is  neces- 
of 'scire  facias,  or  a  return  of  scire  sary  that  the  return  on  the  execution 
facias  by  the  sheriff.  Warder  v.  itself  should  show  a  compliance  with 
Tainter,  4  Watts  (Pa.)  273,  citing  Bar-  the  law  without  extraneous  aid;  Eaken 
cock  V,  Thompson,  Style  281 ;  Bromley  v.  Boyd,  5Sneed(Tenn.)  206.  See  also 
V.  Littleton,  Yelv.  113.  Carney  v.  Marsalis,  77  Tex.  62,  holding 
A^«f/ /(!7»ff// is  not  sufficiently  returned  that  where  a  bond  was  executed  by  a 
by  the  words  **  not  found  and  not  to  be  claimant  to  property  seized  under  an 
found,*'  so  as  to  justify  service  by  pub-  execution,  for  the  purpose  of  trying  the 
lication.  Greenup  «/.  Bacon,  i  T.  B.  right  of  property,  an  indorsement  on 
Mon.  (Ky.)  108.  But  under  a  statute  the  bond  instead  of  on  the  execution  of 
authorizing  a  judicial  attachment  upon  the  name  of  the  court  to  which  the 
a  return  that  the  defendant  is  "  not  to  bond  was  returnable,  as  is  required  bv 
be  found  within  his  county,"  a  return  the  statute,  is  immaterial  if  the  claim- 
"  not  found  In  my  county  "  is  held  in-  ant  actually  finds  the  court  and  de- 
sufficient,  as  it  does  not  import  a  dili-  fends  the  suit. 

gent  search  at  the  residence  of  the  de-  '*  Stopped  by  Order  of  the  Flaintiff'* 

fendant  and  elsewhere  and  that  he  is  is    sufficient.      State   v.   McDonald.   9 

not   to  be  found   by  reason  of  his  ab-  Humph.  (Tenn.)  606. 

sence  and  concealment,  as  is  implied  "Stayed  by  Ii^jimetion'*  is  sufficient, 

by  the  language  of  the  statute.     Welch  Patton  v.  Marr,  Busb.  L.  (N.  Car.)  379; 

V,  Robinson,  10  Humph.  (Tenn.)  264.  Tagert  v.   Hill,  Conf.   Rep.  (N.  Car.) 

But  '*  I  hereby  certify  and    return  164. 
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which  to  levy  an  execution,  as  where  the  return  must  show  an 
exhaustion  of  personalty  before  a  levy  upon  real  estate,  or 
where  it  must  show  that  the  execution  is  unsatisfied  as  a  con- 
dition precedent  to  further  proceedings.* 

''Ei^oined"  is  held  lo  be  as  good  as  ecation  could  be  satisfied,  id  whole  or 

**  stayed    by  injunction/*      Patton  v,  in   part,  and   I  therefore  made  an  in- 

Marr,  Busb.  L.  (N.  Car.)  379.  dorsement  on  said  execution   to   that 

ExMution  Against    the  Body.  —  "No  effect,   to  wit,  '  No  personal  property 

goods  *'  is  noi  sufficient  when  the  writ  found,'  *'   was  held  to  be  a  sufficient 

commands  the  officer  to  take  the  body  compliance  with  a    statute    requiring 

of  the  defendant.     Daniel  v.  Buss,  4  that  if  no  personal  property  could  be 

Whart.  (Pa.)  56.  found  an  indorsement  to  that  effect  on 

Rescue.  — A  return  on  mesne  process  the  writ  should  be  made  before  levy- 

of  the  arrest  and  a  subsequent  rescue  ing  on  real  property.     Dead  wood  First 

is  a  good  return,  though  in  an  arrest  Nat.  Bank  v.  Black  Hills  Fair  Assoc., 

on  execution  it  is  otherwise,  as  in  such  2  S.  Dak.  145. 

case  the  officer  is  bound  to  call  to  his  **  Wholly    Unsatisfied**  — Judgment 

aid  l\ie posse  comitatus,     Buckminster  v.  Against  Executors.  —  After  an  absolute 

Applebee,  8  N.  H.  546.  judgment  against  executors  the  proper 

1.  Hopkins    v.    Burch,    3   Ga.   222;  return  to  an  execution  thereon  is  "  no 

Russell  V.  Chicago  Trust,  etc..  Bank,  goods  or  chattels  of  the  lestator  to  be 

139   111.   538;    Carey    Lumber    Co.    v.  found,"  and  a  return  *'  wholly  unsatis- 

Neal,    3    Kan.    App.     399;     Hoyt    r.  fied "  was  held  to  be  insufficient  be- 

Bunker,  50  Kan.  574;  Beers  v.  Bunker,  cause  it  did  not  conclusitrely  appear 

6  Kan.  App.  697;  Matthews  v.  Miller,  thereby  that  no  goods  of  the  testator 

47  N.  J.  L.  414;  Jennings  v.  Lancaster,  were  to  be  found.     McDowell  v.  Clark, 

(N.  Y.  City  Ct.  Gen.  T.)  15  Misc.  (N.  68  N.  Car.  118. 

Y.)  444.  ^^ No  Property**  is  sufficient  and  in- 

Upon  an  execution  on  a  judgment  in  eludes  the  entry  of  no  personal  prop- 
replevin  in  favor  of  the  defend2,nt,  the  erty.  Carmichael  v,  Strawn,  27  Ga. 
officer   may   return   that   the  property  341. 

could  not  be  had  and  that  the  execu-  **I Know  of  No  Property**  is  a  good 

tion  is  unsatisfied,  and  upon  evidence  return   of   nulla  bona    in   a  collateral 

showing  the  truth  of  such  a  return  the  proceeding.     Gunn  v.  Howell,  35  Ala. 

court  has   no  authority   to    order  an  144. 

amendment  thereon.     Irvin  v.  Smith,  **No  Money  Made.** — The  indorse- 

68  Wis.  220.  ment    on    an   execution  '*  no    money 

Suffidenoy  of  Betnm.  —  It  has  been  made  "  was  held  to  be  unauthorized  by 

held  that  a  return  stating  that  a  sum  law.     If  property  can  be  found  it  is  the 

named  had  been  made  of  goods  and  duty  of  the  sheriff  to  levy  the  execution 

chattels,    lands    and    tenements  gen-  and  make  the  money  and  so  to  indorse 

erally,  and  certifying  that  the  defend-  the  fact,  and  if  nothing  can  be  found 

ant  had  no  other  goods  or  chattels,  whereon  to  levy,  that  fact  should  be  in- 

and   that   the   whole  sum   levied  was  dorsed;  but  it  is  not  sufficient  to  say 

insufficient    to    satisfy  the   execution,  that    the    officer    has    not    made    the 

sufficiently    showed    that    lands    and  money,    without    saying     wherefore, 

tenements  were  sold  for  want  of  goods  Harman  v.  Childress,  3  Yerg.  (Tenn.) 

and  chattels.    Jackson  v.  Sternbergh,  329. 

I  Johns.  Cas.  (N.  Y.)  153.  Not  Found,  —  "  Not  to  be  found  **  is 

A  return   upon   a    distress   warrant  sufficiently  shown  by  a  return  on  an 

that  it  was  levied  upon  land  {'& prima  execution  *'  not  found,"  but  the  former 

farie  evidence  that  the  levy  was  not  would   be   better.     Hill   v.    Hinton,   2 

irregular  by  reason  of  the  existence  of  Head.  (Tenn.)  124:  Frogg  v.  Haggard, 

goods  and  chattels  subject  to  the  pro-  2  Yerg.  (Tenn.)  577.     See  also  to  the 

cess.     Den  v,  Hoboken  Land,  etc.,  Co.,  same  effect  Newman  v.  Van  Duyne,  43 

18  How.  (U.  S.)  272.  N.  J.  Eq.  485;  Dumas  v.  Matthews,  51 

So  a  return  by  an  officer  that  "  after  N.  J.  L.  562;  Poineer  v.  Bagnall,  49  N. 

diligent  search  and  inquiry,  as  required  J.  L.  226,  in  which  cases  a  return  that 

by  law,  I  could  find  no  personal  prop-  no  property  was  found  whereon  to  levy 

erty  of  the  defendant  whereby  this  ex-  was  held  to  be  a  sufficient  statement 
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Where  tiM  Definidmat  If  Known  to  Bo  Dond»  the  officer  should  not  return 
nihil.  The  proper  return  in  such  a  case  is  martuus  est^  though 
the  irregularity  in  returning  in  the  first  instead  of  in  the  latter 
form  is  amendable.^ 

b.  Not  Executed  as  to  Several  Defendants.  —  Where  a 
summons  directed  against  several  defendants  is  returned  "not 
found  "  as  to  all  the  defendants,  the  return  is  construed  to  mean 
that  neither  of  the  defendants  could  be  found.' 

Szoentlon  Agninit  floTornl.  —  A   return   to   an   execution    against 

that  the  officer  could  not  find  any  per-  find  the  property.     Horton  v.  Brown, 

sonal  property  of  the  defendant  upon  45  lU.  App.  171. 

which  to  levy.    Disapproving  \A.9X\^<t^%  Not  Levied  ^*  for   Want  of  Sufficient 

V.  Miller,  47  N.  ).  L.  414.  Goods  and  Chattels,**  —  In  an  action  on 

But  where  the  return  expressly  shows  a  constable's  bond  for  failure  to  levy  as 

that    there    were    some    unexempted  commanded  by  the  writ  it  was  held 

goods  within  the  officer's  county  where-  that  a  return  of  not  levied  "  for  waal 

on  to  levy  and  on  which  no  levy  had  of  sufficient  goods  and  chattels  "  is  not 

been  made,  this  is  not  sufficient  show-  a  nullity,  but  is  prima  facie  safficlenL 

ing  that  the  officer  could  not  find  any  State  v.  Steel,  11  nio.  553. 

personal    property    of    the   defendant  **Finding   No    Property    IVkereon   to 

whereon   to  levy.     Thus  a  return  "  I  Levv  to  make  the  amount  of  this  eze- 

could  not  find  sufficient  goods  and  chat-  cuuon,  I  now  return   this   writ,'*  was 

tels,"  etc.,  is  of  such  a  nature.     Freich-  held  to  be  insufficient  as  a  return  nnUa 

necht  V.  Meyer,  39  N.  J.  Eq.  557.    See  bona.    Beers  v.  Bunker,  6  Kan.  App. 

also  Tasto  v,  Klopping,  43  K.  J.  L.  448.  697. 

And  in  Hoyt  v.  Bunker,  50  Kan.  574,  Nulla  Bona,  —  Under  a  provision 
the  sheriff  made  the  following  return:  that  when  judgment  shall  be  recovered 
**  No  property  found  whereon  to  levy  by  the  assignee  or  indorsee  of  any 
this  execution  sufficient  to  make  the  assigned  or  indorsed  note,  bond,  etc., 
amount  of  the  within  judgment."  In  and  a  writ  of  fieri  facias  shall  be  re- 
discussing  this  return  the  court  said:  turned  "  no  property  found,"  the 
"  This  proceeding  not  only  did  not  ex-  assignee  or  indorsee  may  commence  an 
haust  the  property  of  the  corporation,  action  against  the  assignor  or  indorser, 
but  the  return  was  so  indefinite  that  it  etc..  it  is  held  that  the  term  nulla  bona 
does  not  appear  how  much  might  have  is  not  of  sufficiently  extensive  meaning 
been  made  on  each  of  the  executions  to  respond  to  the  mandate  of  the  execu- 
of  the  said  defendants  so  returned.  So  tion,  as  it  imports  that  the  defendant  in 
far  as  the  returns  show,  the  bulk  of  execution  had  *'  no  goods,"  which  may 
each  of  such  executions  might  have  be  true  and  yet  the  defendant  may 
been  made  out  of  the  corporate  prop-  have  in  his  possession  or  own  real 
erty."  estate  from  the  sale  of  which  satisfac- 

On  the  other  hand,  it  is  held  not  to  tion  could  have  been  obtained.  Wood- 
be  necessary  that  the  return  should  ward  v,  Harbin,  i  Ala.  104. 
negative  the  existence  of  any  property  1.  Burr  v.  Dougherty,  14  Phila.(Pa.} 
whatever,  even  a  single  dollar,  but  it  6,  37  Leg.  Int.  (Pa.)  50;  Warder  v, 
will  be  sufficient  if  in  the  absence  of  Tainter,  4  Watts  (Pa.)  273. 
any  further  showing  it  may  be  re-  Axrwt  on  Ezeontion.  —  If  the  defend- 
garded  as  a  fair  and  substantial  return  ant  is  taken  in  execution  and  thereafter 
of  nulla  bona,  Marks  v.  Hardy,  86  dies,  cepi  mortuus  est  is  the  proper  re- 
Mo.  237.  turn,  without  adding  iM/^rx^fM.    Chris- 

A  recital  by  the  officer  in  his  return  tie  v.  Goldsborough,  i  Har.  &  M.  (Md.) 

that  he  had  demanded  money  or  other  540. 

property  to  satisfy  the  execution  and  2.  Blinn  v.  Chessman,  49  Minn.  140; 

that  neither  had  been  received,   and  Hitchcock  v,  Hahn,  60  Mich.  459;  Chi- 

that    no  property   was   found  in   the  cago  Dock,  etc.,  Co.  v,  Kinzie,  93  111. 

county,  was  held  sufficient,  as  the  pre-  415. 

sumption  would  be  indulged  that  the  Ambiguity.  —  But  where  the  return 
officer  made  the  demand  in  time  and  was  ambiguous  as  to  which  of  two  de- 
had  made   the   necessary  exertion  to  fendants  was  not  found,  being,  *' I  have 
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several  defendants  that  they  had  no  goods,  chattels,  etc.,  out  of 
which  the  execution  could  be  made,  without  stating  that  neither 
of  the  defendants  had  such  property,  is  sufficient  to  show  that 
the  execution  could  not  be  collected  out  of  the  joint  property  of 
the  defendants  or  the  separate  property  of  either  of  them.* 

€.  Presumption  of  Diligence.  —  As  a  general  rule,  the 
officer  need  not  state  the  degree  of  diligence  used  in  his  attempt 
to  find  the  defendant  or  to  execute  the  process,  and  a  return  of 
'"  not  found  "  imports  that  such  diligence  was  exercised  as  the 
law  requires.*  The  officer  need  not  certify  that  he  was  unable 
to  find  the  defendant  during  the  whole  time  when  the  writ  was 
in  his  hands,  but  a  return  of  **  not  found  "  properly  made  on 
the  return  day  refers  to  the  whole  period  of  the  life  of  the  writ.* 

d.  Presumption  of  Residence  in   County.  —  A   simple 

return  of  "  not  found  ''  imports  that  the  defendant  is  a  resident 
of  the  county  and  is  not  found  in  the  county  of  his  residence. "^ 

▼.  Bbtubn  Tike  —  1.  In  OeneraL  —  The  time  to  return  process 
is  fixed  by  statute  ^  and  is  the  limit  of  the  life  of  the  writ,  after 

duly  served  the  within  by  reading  the  ter.    Lodge  r.  State  Banlc,  6  Blackf. 

same    to  the   within-named   John  C.  (Ind.)  557. 

Bruce  and  John  H.  Langley  not  found  To  a  Sabpcma  in  a  Criminal  Case  it  has 

in   my  county,  as  I  am  tlierein  com-  been  held  that  the  officer  should  not 

manded,*'   it  was  held   that  it  should  merely  state  that  the  witness  was  not 

not  be  received.      Langley  v.  Grill,  1  found,  but  should  show  what  diligence 

Colo.  71.  was  used.     Neyland  v.  State,  13  Tex. 

1.  Winchesters.  Crandall,  Clarke (N.  App.  536;  State  v,  Boitreaux,  31  La. 
Y.)  373;    Austin  r.  Figueira,  7  Paige  Ann.  188. 

(M.  Y.)  56.  8.  Chickering  v,  FaUes,  26  111.  517; 

But  an  officer  cannot  screen  himself  Hitchcock  v,  Hahn,  60  Mich.  459. 

from  liability  by  returning  that  one  of  4.  Macklot  v.   Hart,    12   Iowa   428* 

several   defendants  has    no    property  Slatton   v.    Jonson,  4  Hayw.  (Tenn.) 

subject  to  execution.     To  protect  him-  200.     So  also  as  to  **  not  to  be  found  in 

self  his    return   must  show  that  the  my  county."    Carlisle  v.   Cowan,  85 

money  could  not  have  been  made  out  Tenn.  165. 

of  either  defendant.     Hassell  v.  South-  Proper  Only  as  to  Besldents.  —  Non  est 

ern  Bank,  2  Head  (Tenn.)  383.  inventus  is  proper  only  when  the  de- 

2.  Horton  v.  Brown,  45  111.  App.  173;  fendant  is  a  resident  of  the  county. 
Neally  v,  Redman,  5  Iowa  387;  State  Sneed  v,  Wiester,  2  A.  K.  Marsh.  (Ky.) 
V.  Finn,  87  Mo.  310,  11  Mo.  App.  400;  281;  Greenup  t*.  Bacon,  i  T.  B.  Mon. 
Livar  v.  State,  26  Tex.  App.  115;  Suy-  (Ky.^  108;  fCibbe  9.  Deering,  t  Litt. 
dam  V.  Beals,  4  McLean  (U.  S.)  12.  (Ky.)  244.     See  also  Vicksburgh  Bank 

"After  Diligent  Inquiry  "  is  sufficient  v.  Jennings,  5  How.  (Miss.)  425. 

to  show  the  diligence  required  before  Ho  Inhabitant  of  State.  —  A  sheriff's 

authorizing  service  by  publication,  as  return  of  *'  no  inhabitant "  shows  that 

the  statute   does   not    contemplate    a  the  defendant  is  not  an  inhabitant  of 

search    in  the  sense   that   the   sheriff  the  sheriff's  county,  but  not  that  he  is 

must  make  a  tour  of  the  entire  county,  a  nonresident  of  the  state  or  is  absent 

Horton  v,  Monroe,  98  Mich.  195.  from  the  state,  as  this  is  a  fact  which 

Presumption  Oreroome  by  Botnm.  —  In  the    sheriff    cannot    officially    certify, 

an  action  against  several  a  return  of  Lynch  v.  Sanders,  9  Dana  (Ky.)  59. 

service  as  to  two  and  "  not  found  "  as  6.  See  article  Summons  and  Process. 

to  two  others,  but  further  stating  that  The"  return  of  the  writ  "  is  the  day 

the  officer,  by  order  of  the  plaintiff*s  at-  when  the  sheriff  is  required  to  make 

torney,  did  not  go  to  the  house  of  one  return  to  the  clerk  of  the  court.    State 

of  those  not  found,  was  held  to  be  a  bad  Bank  v,  Torre,  2  Spears  L.  (S.  Car.) 

return  of  "  not  found  "  as  to  the  lat-  501. 
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which  the  power  of  the  officer  to  execute  it  is  gone.* 

2.  Betum  on  Setnm  Day.  —  Process  should  regularly  be 
returned  on  the  return  day,*  and  if  the  defendant  in  a  summons 
is  not  found  a  return  of  the  fact  on  the  return  day  is  sufficient  to 
show  inability  to  make  service  at  any  time  during  the  life  of  the 
writ.'  The  officer  may  return  process  at  any  reasonable  hour  of 
the  last  day  upon  which  the  process  is  returnable,^  but  if  an 
hour  is  fixed  by  statute  for  making  a  return,  and  the  return  at 
such  hour  is  jurisdictional,  the  return  must  be  made  according  to 
the  requirement  of  the  statute.' 

3.  Hot  Pound  on  Summons  Before  Betum  Day.  —  On  the  other 
hand,  a  return  showing  nonexecution  of  the  summons,  as  that 
the  defendant  was  not  found,  should  not  be  made  before  the 
regular  return  day.* 

1.  See  articles  Executions  Against  able  on  a  day  in  which  the  court  is 
Property,  vol.  8,  p.  493;  Service  of  precluded  from  transacting  business. 
Process.  the  return  may  be  made  on  the  first 

A  Betum  Showing  Senrloe  After  the  Be-  day  thereafter  in  which  the  court  may 

turn  Day  is  not  sufficient.     Philadelphia  legally  transact  business.     Ostertag  v. 

Ef.   Newkumet,    11    Pa.    Co.    Ct.    504;  Galbraith,   23   Neb.   730;    Williams  v, 

Blodgett  V,   Brattleboro,   28  Vt.    695.  State,  5  Ind.  235. 

See  supra^  IV.  4.  h.  Time,  Fi.  Fa.  Expiring  in  Yaeation.—  When 

2.  Bull  V,  Clarke,  2  Met.  (Mass.)  587;  a  fi.  fa.  runs  out  in  vacation  it  is  held 
Wallis  V,  Bourg,  16  La.  Ann.  176.  that  the  sheriff  need  not  return  it  until 

Before  Betnm  Day. —  If  a  writ  has  the  first  day  of  the  ensuing  term,  and 

been  properly  executed  it  may  be  re-  he  has  the  whole  of  that  day.     Rex  r. 

turned  before  the  return  day,  as  when  SheriflF,  5  East  386. 

a  summons  has  been  properly  served.  5.  Brown   v.  Carroll,  16   R.    I.   604, 

Miller  v,  Forbes,  6  Kan.  App.  619.  holding  that  a  summons  in  a  justice's 

If  Satisfied  an  execution  may  be  re-  court  returnable  at  ten  o'clock  must  be 

turned  at  once.     Whitehead  v,  Hellen,  returned  not  later  than  eleven  o'clock 

74  N.  Car.  682.  in  order  to  confer  jurisdiction. 

3.  Chickering  v,  Failes,  26  111.  507.  6.  Insnificient  to  Show  Due  Diligence, — 

4.  Homan  v.  Liswell,  6  Cow.  (N.  Y.)  Such  a  return  made  before  the  return 
659;  Bull  v.  Clarke,  2  Met.  (Mass.)  587,  day  Is  not  sufficient  to  show  due  dili- 
holding  that  evidence  of  the  general  gence  during  the  life  of  the  writ. 
hours  during  which  the  clerk's  office  is  Palmer  v.  Cowdrey,  2  Colo,  i;  Combs 
open  for  business  is  prima  facie  evi-  r.  Warner,  8  Dana  (Ky.)  87;  Isabelle 
dence  of  such  reasonable  and  conven-  v.  Iron  Cliffs  Co.,  57  Mich.  120;  John- 
lent  time.  son  v.  Zweighaft,  21  Pa.  Co.  Ct.  297, 

All  Days  of  Betnm  Term.  —  The  sheriff  7  Pa.  Dist.  467. 
is  allotved  all  the  days  of  the  return  Bnt  in  a  flidt  by  Attaohment  and  Sum- 
term  to  return  a  fieri  facias,  unless  he  mom  it  was  held  that  while  the  sheriff 
is  ruled  upon  motion  and  cause  shown  should  not  return  the  writ  until  the  re- 
to  return  it  to  some  intermediate  day.  turn  day,  to  the  end  that  the  defend- 
Ledbetter  v^  Arledge,  8  Jones  L.  (N.  ant  may  be  summoned  if  found  in 
Car.)  475;  Person  v.  Newsom,  87  N.  the  meantime,  yet  if  he  returns  "  not 
Car.  142.  found "    before    the    return   day,   the 

But  it  is  the  duty  of  a  sheriff  having  court  is  justified  in  proceeding  to  judg- 

original  process  to  serve  it  on  all  the  ment    after    the   return    day   and   the 

defendants,    if  possible,  even  on   the  defendant    must    pursue    his   remedy 

day  of  return,  when  the  service  can  be  against  the  sheriff  if  he  has  suffered 

made  before  the  return  day  has  passed  any  injury  thereby.     Glover  v,  Raw- 

and  before  actual  return  to  the  clerk's  son,  3  Chand.  (Wis.)  249,  3  Pin.  (Wis.) 

office.     Thompson  v.  Morris,  2  B.  Mon.  226.     To  the  same  point  see  Dunlap  v, 

(Ky.)  36.     But  see  Hinman  v.  Borden,  McFarland,  25  Kan.  488,  In  which  case, 

10  Wend.  (N.  Y.)  367.  however,  there  was  an  appearance. 

Dies  Bon.—  Where  a  writ  is  return-  In  Walker  v,  Birdwell,  21  Tex.  9a,  it 
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4.  Von  Est  and  Vnlla  Bona  Before  Betum  Day.  —  It  is  held  that 
a  ca.  sa.  may  be  returned  non  est  inventus  before  the  return  day ;  * 
and  likewise  that  when  further  proceedings  depend  upon  the 
return  of  an  execution  nulla  dona,  the  officer  is  not  required  to 
hold  the  writ  during  the  whole  period  of  its  life,  but  may  make 
such  return  at  any  time  before  the  expiration  of  such  period.* 
But  the  authorities  are  not  uniform  upon  this  last  proposition, 
it  being  held  by  many  cases  that  when  further  proceedings  on 
behalf  of  a  creditor  depend  upon  a  return  of  nulla  bona,  such 
return  cannot  be  made  before  the  time  fixed  for  the  expiration 
of  the  writ.  The  cases  are,  however,  reconcilable  to  some  extent 
in  that  some  of  those  holding  that  the  return  may  be  made  before 
the  return  day  were  decided  under  statutes  providing  that  return 
shall  be  made  within  a  certain  number  of  days,  while  in  the  cases 
wherein  a  return  before  the  return  day  is  held  not  allowable  the 
return  day  was  fixed.* 

was  held  that  while  there  may  possibly  Winkle    v.   Ailing,   17   N.   J.   L.   447; 

be  legal   force  in  the  position  that  the  Hunt  v.  Coxe,  3  Burr.  1360;    Forsyth 

citation   preliminary  to  the  issue  of  a'  v.  Marriott,  i  B.  &  P.  N.  R.251;  Burks 

judicial  attachment  should  not  be  re-  v.  Maine,  16  East  2. 

turned   until  the  first  day  of  the  term  But  when  it  appears  that  there  has 

after  its  issuance,  yet  if  the  original  not  been  a  reasonable  effort  on  the  part 

citation  was  returned  with  the  certifi-  of   the  creditor  or  officer  to  levy  the 

cate  of  the  sheriff  that  the  defendant  execution  on  the  estate  or  person  of  the 

was  not  to  be  found  in  the  county,  the  debtor,  but  rather  an  intention  to  avoid 

plaintiff  might  have  sued  out  a  writ  of  doing  so,  in  order  to  charge  the  bail,  or 

judicial  attachtnent,  and  there  was  no  if   the   bail    renders   the   body   of  the 

necessity   for  an    alias  citation;     and  debtor,  or  if  he   renders  himself  to  the 

upon  that  ground  there  can   be  no  ob-  officer,  to  be  taken  by  the  execution  at 

jeciicin  to  the  retjrn  of  the  alias  prior  any  time  before   the   return   day,  the 

to  the  day  at  which,  in  any  event,  it  bail  ought  to  be  exonerated.     Newell 

must  by  law  be  returned.  v,  Hoadley,  8  Conn.  388. 

1.  To  Fix  Bail  it  is  held  that  the  offi-  Delivery  of  Principal  After   Return, 

cer  is  not  legally  bound   to  defer  the  — The  return  of  an  execution  non  est 

return  of  the  execution  until  the  expira-  inventus  before  the  expiration  of  the 

tion  of  its  term,  and  the  bail  can  take  time  allowed  for  its  return,  but  after 

no  advantage  of  an  earlier  return   un-  waiting  a  reasonable  time,  is  but /rma 

less  he  can  show  that  he  was  actually  facie  evidence  of  an  avoidance;  and  if 

prejudiced   thereby.      The    reason    of  the  principal  be  in  fact  rendered  to  the 

this  is  that  the  inquiry  in  such  a  case  officer   before  the  return  day,  though 

is  not  whether  there  was  not  so  much  after  return  made,  the  bail  will  be  dis- 

lime  after  the   return  that  the  officer  charged.     Edwards  v,  Gunn,  3  Conn, 

might  have  safely  held  the  execution  318. 

longer  and  then  have  had  time  to  re-  2.  Esselman    v.    Wells,    8    Humph, 

turn  it,  but  has  the  principal  avoided,  (Tenn.)  482;    Ward   v,    Whitfield,    64 

and  has  the  bail  had  a  reasonable  time  Miss.  754;  Whitehead  v.  Hellen,  74  N. 

to  have  surrendered  up  the  principal  Car.  682. 

before  the  return  of  the  execution?  8.  Where  Setom  Day  Is  Fixed.  —  Rob- 
Hall  V,  White.  27  Ccnn.49e;  Collins  ».  erts  v.  Knight,  48  Me.  171;  Schermer- 
Cook.  4  Day  (Conn.)  i;  Fitch  v.  Love-  horn  v.  Conner,  41  Mich.  374;  Mauch 
land,  Kirby  (Conn.)  384.  Chunk    First    Nat.    Bank   v.  Dwight, 

And  in  order  to  fix  bail  the  sheriff  83    Mich.    189;    Steward    v.    Stevens, 

may  be  instructed  to  return  a  ca.  sa.  ff^yt  Harr.   (Mich.)   169;    Thayer  v.   Swift, 

est  inventus^  notwithstandinc^  he  might  Harr.   (Mich.)  430;    Beach   v.    White, 

have  served  it  on  the  defendant;  but  if  Walk.  (Mich.)  495;  Marks  e^.  Hardy,  86 

the  defendant   is   actually  in  custody  Mo.  232;  Huhn  v.  Lang,  122  Mo.  600; 

such  a  return  cannot  be  made.     Van  Dillon  v.  Rash,  27  Mo.  243. 
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CMiipelling  Btftnrn  Before  Szpiratifm  of  Tims.  —  It  has  been  held  that 
where  an  execution  is  returnable  within  a  certain  number  of 
days  the  court  may  compel  the  officer  to  make  his  return  before 

And  it  is  held  that  sach  a  return  is  Cleaveland,  (Supm.    Ct.    Gen.    T.)  5 

not  sufficient  even  if  the  creditor's  bill  How.    Pr.    (N.   Y.)    396;    High    Rock 

founded  thereon  is  filed  after  the  re-  Knitting  Co.  v,   Bronner,  (Supm.  Ct 

turn  day.    Stafford  v,  Hulbert,  Harr.  Spec.  T.)  18  Misc.  (N.  Y.)  631;  National 

(Mich.) 435;  Smith  v,  Thompson,  Walk.  Exch.  Bank  v.  Burkhalter,  22  Civ.  Pro. 

(Mich.)  I.  (N.  Y.)4i4;    Renaud  v.  O'Brien,  35  N. 

When  Betnmabla  Within  a  Fizod  Viim«  Y.  99. 

ber  of  Baji,  it  is  held  that  the  sheriff  is  Time  Between   Two  Executions,  —  So 

not  required  to  hold  the  execution  for  it  is  held  unnecessary  that  sixty  days, 

its  whole  life,  bat  that  he  may  return  the  time  allowed  for  the  return  of  an 

it   upon  his  own  volition  at  any  time  execution,   should  elapse    before    the 

within   the    number   of   days    during  issuance  of  another  execution,  but  it  is 

which  he  is  permitted  to  hold  it.     Illi-  sufficient  if  the  first  has  been  actually 

nois  Malleable  Iron  Co.  v.  Graham,  55  returned.     Fake  v,  Edi^erton,   5    Duer 

111.  App.  266;   Sioux  City  First   Nat.  (N.  Y.)  681. 

Bank    v.    Gage,    79    111.    207;    Bo  wen  Return  by  Direction.  —  But  it  is  held 

Cf.  Parkhurst,  24  111.  259;  Scheubert  v,  that  the  return  must  be  the  act  of  the 

Honel,   50   111.   App.   597;    Wilcox  v.  sheriff  upon   his    own    responsibility, 

Ratliff,   5    Blackf.    (Ind.)    561;    Dana  and  not  by  direction  of  the  plaintiff  m 

V.  Bankb,  6   T.  J.   Marsh.   (Ky.)  220;  the  writ  unless  after  demand.    "Illinois 

Guerney  9.  Moore,  131  Mo.  650;  New-  Malleable  Iron  Co.  v.  Graham,  55  111. 

Ion  9.  Wade,  43  W.  Va.  283;    Buist  v.  App.  266;  Scheubert  v.  Honel,  152  111. 

Citizens'  Sa v.  Bank,  4  Kan.  App.  700.  313;    Spencer  v,   Cuyler,  (Supm.    Ct. 

Contra^  Adams  v,  Cummiskey,  4  Cush.  Gen.  T.)  17  How.  Pr.  (N.  Y.)  157.     But 

(Mass.)   420,    holding    that   when    an  see  Wheeling  Pottery  Co.  v,  ^.evi,  48 

execution   is  returnable  within  a  cer-  La.  Ann.  777. 

tain  number  of  days  this  means  that  it  But  the  mere  return  of  an  execution 

is  returnable  at  the  end  of  such  num-  inside  of  the  sixty  days  fixed  by  law, 

ber  of  days.  even  though  made  at  the  suggestion  or 

In  New  Yorky  under  a  statute  mak-  request  of  the  plaintiff's  attorney,  does 

ing  an  execution  returnable  a  certain  not  invalidate  or  vitiate  such  return, 

number  of  days  after  its  receipt  by  the  In  order  to  accomplish  the  latter  result, 

officer,  it  was  held  that  a  return  before  there  must  be  present  some  other  ele- 

the  expiration  of  such  time  could  not  ment,  such  as  collusion  bet  ween  the 

be  objected  to  in  the  creditor's  bill,  but  plaintiff  and  the  sheriff,  or  intentional 

that  the   chancery  court    could    only  omission   to  attempt  to    collect   such 

make  the  creditor  wait  until  the  return  execution.     High  Rock  Knitting  Co.  v. 

time  had  passed  before  filing  his  cred-  Bronner,  (Supm.  Ct.  Spec.  T.)  18  Misc. 

itor's   bill.     Cassidy    v,    Meacham,    3  (N.  Y.)  631  \ciHng  Forbes  v.  Waller,  25 

Paige  (N.  Y.)  311;    Williams  ».  Hoge-  N.  Y.  430;  Renaud  v,  O'Brien.  35  N. 

boom,   8   Paige  (N.   Y.)  469;    Piatt  v.  Y.  99;  Pudney  r.  Griffiths,  (Supm.  Ct.) 

Cadwell,  9  Paige  (N.  Y.)  386.    See  also  15  How.  Pr.  (N.  Y.)4io];  Huntington 

Suydam  v,  Beals,  4  McLean  (U.  S.)  12.  c.  Metzger,  158  111.  272. 

But  in  Knauih  v,  Basse tt,  34  Barb.  Where  Eetora  on  Writ  Bnffldent  With- 

(N.  Y.)  40,  it  was  held  that  under  the  out  Eetora  into  Court.  —  Under  a  statute 

statute   making  an   execution  return-  permitting  a  creditor  of  a  corporation 

able  within  sixty  days  a  return  of  »fi/iSt7  to  recover   from    a  stockholder  on  a 

bona  could  be  made  at  any  time  within  judgment  against  the  corporation,  and 

sixty  days  and  the  creditor  could  pro-  after  an  execution  thereon  upon  which 

ceed  immediately  upon  such  a  return,  the  officer  has  made  a  return  that  it  is 

the    court    saying    that    Cassidy    v.  unsatisfied,  it  was  held  that  the  officer 

Meacham,   3   Paige  (N.   Y.)  311,  and  has  a  right  to  make  such  return  on  any 

Williams  v.  Hogeboom,  8  Paige  (N.  Y.)  day  during  the  life  of  the  execution, 

469,  showed  only  a  rule  of  practice  of  and  that  he  may  or  may  not  return  the 

the  former  court  of  chancery,  not  ap-  execution  to  court  on  the  day  when  he 

plicable  to  the  system  now  in  vogue,  makes  such  return,  as  the  latter  act  is 

To  the  same  point  see  Tyler  v.  Willis,  not  necessary  in  order  to  perfect  the 

33  Barb.  (N.   Y.)  327;   Livingston  v,  creditor's  right  to  take  the  next  step 
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the  expiration  of  the  statutory  time  if  it  becomes  apparent  that 
no  property  can  be  found  and  that  a  return  before  the  expiration 
of  such  a  period  is  necessary  in  order  to  protect  the  rights  of  the 
plaintiff  in  the  action.' 

6.  Betvrn  After  Betnm  Day.  —  While  a  return  is  necessary  as 
the  proper  evidence  of  service  upon  which  to  base  a  judgment,* 
yet  it  is  held  that  the  mere  fact  that  the  return  into  court  is  not 
made  until  after  the  return  day  is  not  jurisdictional,  and  a  judg- 
ment after  such  a  return  is  not  void  when  there  was  in  fact 
proper  service.* 

A  Writ  of  SMontlon,  final  process  as  distinguishable  from  mesne 
process,  does  not  require  a  return  to  give  vitality  to  it,  and  a 
return  to  such  process  may  be  made  at  any  time,  even  long  after 
the  return  day ;  and  when  made  it  is  of  equal  effect  and  of  equal 
verity  as  if  it  had  been  made  prior  to  the  return  day.^    It  has 

for  enforcing^  his  claim  against  the  with  certainty  whether  the  defendant 
■tockholder;  that  the  right  of  the  cred-  could  be  found  in  ihe  county,  so  that 
itor  is  complete  when  the  officer  makes  if  he  could  be  found  he  might  have  the 
the  required  return  upon  the  execu-  benefit  of  personal  service,  the  sub- 
tion,  that  act  alone,  and  not  the  return  stantial  process,  if  he  is  not  found,  is 
of  the  execution  to  court,  being  the  the  advertisement,  and  such  advertise* 
necessary  prerequisite  for  taking  the  ment  could  be  made  upon  the  return 
ne.ct  step  in  the  process.  Lovegrove  of  Ihe  summons  after  the  return  day. 
V,  Brown,  60  Me.  592.  To  the  same  Church  v,  Furniss,  64  N.  Car.  659. 
effect  is  Thornton  v.  Lane,  11  Ga.  524,  Jnrisdiotional.  —  But  it  has  been  held 
wherein  it  was  said  that  **  the  legal  that  a  writ  in  a  justice's  court  which  is 
inference  in  this  case  is  that  the  sheriff,  returnable  at  ten  o'clock  may  be  re- 
after  making  the  entry  of  '  no  prop-  turned  at  any  time  between  ten  o'clock 
erty,'  put  the  execution  in  his  pocket  and  eleven  o'clock,  but  that  if  returned 
and  kept  it  untjl  the  proper  return  after  eleven  o'clock  the  court  acquires 
day."  no  jurisdiction.     Brown  v,  Carroll,  16 

1.  National  Exch   Bank  v,  Burkhal-  R.  I.  604. 

ter,  22  Civ.  Pro.  (N.  Y.)  414.     See  also  InYaoation.  —  In  Johnson  v.  Wilming* 

Person   v,   Newsom,   87   N.  Car.    142.  ton,  etc..  Electric  K.  Co.,  (Del.  1897)  39 

Contra^  Spencer  v,  Cuyler,  (Supm.  Ct.  Atl.  Rep.  777,  it  was  held  that  where  a 

Gen.  T.)  17  How.  Pr.  (N.  Y.)  157.  summons  is   returnable   in  term  time 

2.  See  supra^  II.  Necessity  of  Return,  the  sheriff  cannot  wait  until  after  the 
8.  Miller  v,  Forbes,  6  Kan.  App.  617;  adjournment  of  the    court   and   then 

Smith  V.  Pay  ton,  13  Kan.  366;  Lindsay  make  his  return  in  vacation;  but  the 

V.  Tansley,  (Supm.  Ct.  Gen.  T.)  18  N.  court,  upon'sustaining  a  motion  to  set 

Y.  Supp.  317.     See  infra^  VI.  Amend-  aside  the  return  because  so  made,  en« 

ment  of  Return.  tertained  a  motion  by  the  plaintiff  to 

After  Judgmsnt.  —  Th^  return  to    a  allow  the  sheriff  to  make  his  return  at 

summons   personally    served,   though  that  time,  it  being  the  first  term  after 

made  after  judgment,  is  good  if  the  that  to  which  the  return  should  have 

service  has  in  fact  been  made.     Knee-  been  made, 

land  V,  Cowles,  3  Pin.  (Wis.)  320.  4.  Toby  v.  Reed,  9  Conn.  216;  Pratt 

Summons  and  Attachment. —  Where  a  v.  Pond,  45  Conn.  386;  Truer.  Emery, 

summons  (with  warrant  of  attachment)  67   Me.  28;    Emerson  v.  Towle,  5   Me. 

was  returned  "  not  to  be  found,"  etc.,  197;    Welsh   v,  Joy,    13  Pi:k.  (Mass.) 

after   the   return   day   thereof,  it   was  477;     Sanford     v.    Durfee,     19     Pick, 

held  that  the  plaintiff  might  be  allowed  (Mass.)  485;    Ingersoll   v.   Sawyer,    a 

a  continuance  because  by  accident  due  Pick.  (Mass.)  276;  Firth  v,  Haskell,  148 

advertisement    had    not    been    made.  Mass.    50Z;     Phillips    v.    Schiffer,    64 

The   issuance  of  the  summons  being  Barb.   (N.    Y.)   548;    Rich   v,    Henry, 

for  the  purpose  of  laying  a  foundation  4  Mackey  (D.  C.)  155.     See  also  article 

for  the  attachment  and  to  ascertain  Sheriffs'  Salks. 
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been  held,  however,  that  a  return  made  after  the  return  day 

cannot  be  shown  by  an  officer  who  is  liable  under  statute  for  a 
failure  to  return  an  execution  within  a  certain  time.^ 

TI  Akevdheitt  07  BETinur  — 1.  General  Bnle.  —  It  maybe 
stated  as  a  general  rule  that  a  return  which  is  incorrect  or  errone- 
ous as  to  the  facts  may  always  be  amended  so  as  to  conform  to 
truth,  on  application  to  the  court  for  that  purpose  by  the  officer 
who  made  the  return.* 

Where  Land  Is  Ltrlad  On  ud  lold  it  has  8.  Alabama,  —  McArthur   v.   Carrie, 

been  held  that  a  return  is  necessary  33  Ala.  75;    Woodward  r.  Harbin,  4 

before  the  introd action  of  the  record  in  Ala.  534,  37  Am.  Dec.  753. 

evidence.     Firth  v.  Haskell*  148  Mass.  Ar^insas.  —  Clayton     ».    State,    24 

501 ;  Walsh  v,  Anderson,  135  Mass.  65.  Ark.  16. 

Bat  it  need  not  be  made  before  the  re-  California,  —  AlHson  v,  Thomas,  7a 

turn  day.    Firth  v.  Haskell,  148  Mass.  Cal.  56a. 

501;  Walsh  V.  Anderson,  135  Mass.  65:  Colorado.  —  Golden     Paper    Co.    v. 

Prescott  V.  Petlee,  3  Pick.  (Mass.)  331;  Clark,  3  Colo.  321. 

Welsh     V,     Joy,     13     Pick.     (Mass.)  Delaware,  —  Johnson  v,  Wilmington, 

477:     Ingersoll    v.    Sawyer,    2    Pick,  etc..  Electric  R.  Co.,  (Del.  1897)  39  A tl. 

(Mass.)  276;    Emerson  v.  Towle,  5  Me.  Rep.  777. 

197.     Contra^  Hall  r.  Hall,  5  Vt.  304;  Georgia,  —  Telford     v,    Coggios,    76 

Russell  V.  Brooks,  27  Vt.  640;  Burton  Ga.  683;  Primrose  v.  Browning,  59  Ga. 

V.   Pond,  5  Day  (Conn.)  162 ^   Coe  r.  69;  Williams  v.  Moore,  68  Ga.  585. 

Stow,  8  Conn.  536.  Illinois, — Tewaltv.  Irwin,  164  111.  592; 

An  Exaeation  Against  tha  Penan  may  0*Conner  v,  Wilson,  57  III.  226:    Chi. 

be  returned  sixty  one  days  alter  it  was  cago  Planing  Mill  Co.  v.  Merchant's 

issued  where  the  only  proirision  as  to  Nat.  Bank,  86  111.  587:  Thrifts  v.  Fritz, 

the  return  of  such  execution  requires  loi  111.  457;    Tennent-Stribhling  Shoe 

them  to  be  returned  in  not  less  than  Co.     v,    Hargardine-McKittrick     Dry 

fifteen     days.       Stimmel      v.     Swan,  Goods  Co.,  58  III.  App.  368;    Major  v. 

(Supm.  Ct.  App.  T.)  17  Misc.  (N.  Y.)  People,  40  III.  App.  323:  Smith  v,  Clin- 

354.  ton  Bridge  Co.,  13  111.  App.  572;  Dunn 

Von  Est  to  Cham  BaiL  —  A  return  of  v,  Rodgers,  43  III.  266. 

non  est  inventus  zxx^x  an  execution  has  Indiana, — Jackson  v,  Ohio,  etc.,  R. 

run  out,  with  a  view  to  charge  bail  on  Co.,  15  Ind.  192;  De  Armond  v.  Adams» 

mesne  process,  is  held  bad.    Cooper  v,  35  Ind.  455. 

Ingalls,  5  Vt.  508.  Iowa,  —  Jeffries  v,  Rudloff,  73  Iowa 

Sale  After  Botnm  Term.  —  If  property,  60. 

real  or  personal,  is  seized  under  a  fieri  Kansas,  —-Jordan  v,  Johnson,  x  Kan. 

facias  before  the  return  day  of  the  writ,  App.  656;    Wilkins  v.   Tonrtellott,  28 

the  marshal  may   proceed  to  sell,  at  Kan.  825:  Kirkwood  v.  Reedy,  10  Kan. 

any  time  afterwards,  with(Jut  new  pro-  453. 

cess  from  the  court.     And  as  a  special  Kentucky,  —  Russell      v.      Durham, 

return  on  the  fieri  facias  is  one  of  the  (Ky.  T895)  29  S.  W.  Rep.  16,  16  Ky.  L. 

modes  of  proving  the  sale  and  securing  Rep.   516;    Boyer  v,  Lincoln,  3  Ky.  L. 

the  title  of  the  purchaser,  the  marshal  Rep.   537;    MsTlone  v.  Samuel,  3  A.  K. 

must  be  authorized  to  make  the  in-  Marsh.  (Ky.)  350;  Mason  v,  Anderson, 

dorsement    after    the    regular    return  3  T.  B.  Mon.  (Ky.)  294;    Thompson  v, 

term,  in  cases  when  the  sale  was  made  Morris,  2  B.  Mon.  (Ky.)  36;  Vaughn  v, 

afterwards.     Remington  v,  Linthicum,  Mills,  18  B.  Mon.  (Ky.)  633;    Scanlon 

14  Pet.  (U.  S.)  84.    See  article  Shkr-  v,  Forstadt,  (Ky.  1896)  37  S.  W.  Rep. 

iFFs' Sales.  681;  Newton  v,  Prather,  i  Duv.  (Ky.) 

1.  Caskey  v,   Nitcher,   8    Ala.    622,  103. 

holding  that  where  it  is  required  that  a  Maine,  —  Hobart  v,  Bennett,  77  Me. 

writ  shall  be  returned  three  days  be-  401;  Chase  v.  Williams,  71  Me.  190. 

fore  the  term  to  which  it  is  returnable,  Maryland.  —  Main  v.  Lynch,  54  Md. 

a  return   two  days  before  the  return  658;  Berry  v.  Griffith,  2  Har.  &  G.  (Md.) 

term,  without  a  sufficient  excuse,  is  no  337,  18  Am.  Dec.  309;  Boyd  v,  Chesa- 

return.  peake,  etc..  Canal  Co.,  17  Md.  209. 
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Faotf  at  Time  of  Betnrn.  —  It  is  the  facts  as  they  really  were  at  the 
time  of  the  return  that  he  will  be  permitted  to  state  by  way  of 
alteration  or  correction  of  the  return.  Circumstances  taking 
place  after  the  return  could  have  no  effect  to  change  and  will  not 
be  allowed  to  alter  it.  So  that  if  leave  has  been  given  to  an 
officer  to  alter  his  return,  he  cannot  alter  it  to  conform  with  facts 
that  did  not  exist  until  after  it  was  made.^ 

2.  Limitation  of  General  Btde  —  Bights  of  Innocent  Third  Persons. 
—  This  rule,  however,  is  subject  to  the  general  limitation  that  an 
amendment  of  the  return  will  operate  only  against  parties  or  per- 
sons who  are  affected  with  notice  and  will  not  be  allowed  to 
defeat  intervening  rights  of  innocent  strangers.* 

Massachusetts,  —  Sawyer  v.  Harmon,  TVxax.  ^- Canadian,     etc.,     Moitsf., 

136  Mass.  414;    Chase  v.   Merrimack  etc.,  Co.  v.  ^Kyser,  7  Tex.  Civ.  App. 

Bank,  19  Pick.  (Mass.)  564,  31  Am.  Dec.  475. 

163.  Vermont, — Taylor  v,  Moore,  63  Vt.  60. 

Michigan,  —  Watson    v,    Toms,     42  Virginia,  —  Shenandoah   Valley    R. 

Mich.  561;  Calender  v.  Olcott,  i  Mich.  Co.  v,  Ashby,  86  Va.  232;  Stotz  v,  CoU 

3^14;  Kidd  v,  Doughterty,  59  Mich.  240.  lins,   83  Va.  423;   Commercial  Union 

Minnesota, —  Hutchins     v.      Carver  Assur.   Co.   v,   Everhart,  88  Va.  952; 

County.  16  Minn.  13.  Walker  v.   Com.,   18  Gratt.   (Va.)  51; 

Mississippi. — Cole    v,    Dugger,     41  Stone  v.  Wilson,  to  Gratt.  (Va.)  529. 

Miss.  557;  Hov^ard  v.  Priestly,  58  Miss.  West  Virginia,  —  State  v,  Martin,  38 

21;  W.  Va.  568;   Trimble  v,  Patton,  5  W. 

Missouri,  —  Cassidy  v.  Estey,  i  Mo.  Va.  432;    Hoopes  v,  Devaughn,  43  W. 

App.  Rep.  506:  Maze  v.  Griffin,  65  Mo.  Va.  447. 

App.     377;      Phillips    v.     Evans,    64  JVisconsin,  —  Northrup  v.  Shephard, 

Mo.  17,  Gregor  Grocer  Co.  v,  Carlson,  23  Wis.  513. 

67  Mo.  App.  179;  Thornton  v,  Miskim-  United  States,  —  Poweshiek  Coun ty  c 

mon,  48  Mo.  219.  Durant,  9  Wall.  (U.  S.)  736;  Dobynes 

Nebraska,  —  Shufeldt  v.  Barlass,  33  v,    U.  S.,  3  Cranch  (U.  S.)  241;  Tilton 

Neb.  785.  V,  Cofield,  93  U.  S.  163. 

Nevada,  —  Elder  v,  Frevert,  18  Nev.  Canada,  —  Lee  v,  Neilson,  14  U.  C. 

278.  0-  B.  606. 

New  Hampshire.  —  Mathes  v,  Dover  Indorsement  of  Anthority  of  Oflloor.  — 

Nat.  Bank,  62  N.  H.  491;    Mahurin  v.  Where  the  aathoriiy  of  a  special  officer 

Brackett,  5  N.  H.  9.  to  serve  a  process  depends  upon  a  prior 

New    York.  —  Perry    v,    Tynen,    22  indorsement  by  the  sheriff  authorizing 

Barb.  (N.  Y.)  137.  such  service,  the  indorsement  cannot 

North  Carolina.  —  Luttrell  v.  Martin,  be  supplied  by  amendment.     Thomp- 

112  N.  Car.  593;    Stealman  v.  Green-  son  v,   Moore,   91   Ky,   80;    Barry  v, 

wood,  113  N.  Car.  355;  Grady  v.  Rich-  Hovey,  30  Ohio  St.  344. 

mond,  etc.,  R.  Co.,  116  N.  Car.  952;  An  Lrregnlarity,  as  a  return   of  non 

Turner  v.   Holden,   109  N.   Car.  182;  est  on  a  writ  of  scire  facias,  instead  of 

.Manning   v.    Roanoke,   etc.,   R.    Co.,  nihil  habet^  is  capable  of  amendment 

122  N.  Car.  824;    Williams  v.  Weaver,  on  motion.     Brundred  v.  Egbert,   164 

loi  N.  Car.  i;  Walters  z/.  Moore,  90  N.  Pa.    St.    621.      See     also    Warder    v. 

Car.  4T.  Tainter,   4  Watts  (Pa.)  273;    Burr  v. 

North  Dakota,  —  Mills  v,  Howland,  2  Dougherty,  14  Phila.  (Pa.)  6,  37  Leg. 

N.  Dak.  30.  Int.  (Pa.)  50. 

Oregon.  —Weaver  v.  Southern  Ore-  1.  Major  v.  People,  40  III.  App.  323; 

gon  Co.,  30  Oregon  348.  Bibb  v.  Collins.  51  Ala.  450. 

Pennsylvania.  —  Keely  v.  Shanley,  5  2.  Delaware, — Johnson  v.  Wilming 

Montg.   Co.    Rep.   (Pa.)  27:    Burr    v.  ton.  etc.,  Electric  R.  Co.,  (Del.  1897)  39 

Dougherty,  14  Phila.  (Pa.)  6,  37  Leg.  Atl.  Rep.  777. 

Int.  (Pa.)  50;    Shamburg  v.  Noble,  80  Illinois. — Tewalt  v,  Irwin,  164  111. 

Pa.  St.  160;    Brundred  v,  Egbert,   164  592. 

Pa.  St.  621.  Maine, ^-^  Bessey    v.   Vose,    73    Me. 
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S.  Scope  and  Character  of  Amendment  —  Ho  Sofiaito  Bido  as  to  the 
propriety  of  amendments  can  be  laid  down  as  governing  all 
cases.  The  most  that  can  be  said  is  that  in  furtherance  of  justice 
an  officer  should  always  be  permitted  to  amend  his  return  accord- 
ing to  the  facts,  unless  by  the  allowance  of  the  amendment  man- 
ifest injustice  will  be  done.^     But  when  an  amendment  is  allowed 

217;  Glidden  v,  Philbrick,  56  Me.  222;  amendment  showing  service  of  a  copy 
Milliken  v.  Bailey,  61  Me.  316;  Berry  of  the  complaint  upon  the  jadgmeot 
V.  Spear,  13  Me.  187;  Williamson  v.  debtor  would  operate  against  the  gran- 
Wright,  75  Me.  35.  tee  in  the  quitclaim  deed,  as  the  gran- 

Maryland,  —  Main  v.  Lynch,  54  Md.  tee  in   such   a  deed  necessarily  takes 

664.  only  such  title  as  the  grantor  then  had, 

Massachusetts,  —  Emerson  v.  Upton,  subject  to  all  the  defects  and  equities 

9  Pick.  (Mass.)  167.  which  could  then  have  been  asserted 

Mississippi.  —  Howard  v,   Priestley,  against      the      grantor.      Allison     w. 

58  Miss.  21.  Thomas,  72  Cal.  562. 

Missoufi.  —  Scruggs  v.  Scruggs,  46  1.  Clayton  v.  State.  24  Ark.  t6. 

Mo.  271.  The  Kamier  of  EzMmtion,  when  not 

Ohio,  —  Barry  v,  Hovey,  30  Ohio  St.  sufficiently  shown,  may  be  shown  oy 

344.  an  amendment  of  the  return,  when  the 

Oregon,  —  Hass  v.  Sedlak,  9  Oregon  process  was  in  fact  executed.     Allison 

462.  V.  Thomas,  72  Cal.  562;  Golden  Paper 

Vermont. — Taylor  v.  Moore,  63  Vt.  60.  Co.  z^.  Clark,  3  Colo.  321;   Jackson  v. 

United  States,  —  Rickards  v.  Ladd,  6  Ohio,   etc.,    R.   Co.,    15   Ind.   192;  De 

Sawy.  (U.  S.)  40.  Armond  v.  Adams,  25   Ind.  455;   Wil- 

Hotioe—  Bni&oieney  Wlthont  Todmioal  kins  v,  Tounellott,  28  Kan.  825;  How- 

Aoenraoy  in  Betum.  —  But  while  some  ard  v.  Priestly,  58  Bliss.  21;  Northrup 

fact  which  technical  rules  of  law  re-  v,  Shephard,  23  Wis.  513. 

quire  should  affirmatively  appear  may  Justice  not  only  lo  the  officer  but  to 

not  be  directly  stated,  enough  may  ap-  the  parties  requires  that  if  a  ministerial 

pear  to  give  reasonable  notice   to  third  officer  has  committed  a  misprision  he 

persons  that  the  law  in  this  respect  has  should  have  an  opportunity  to  correct  it. 

been  complied  with.     In  such  a  case.  Golden  Paper  Co.  v.  Clark,  3  Colo.  321; 

or  where    the   party    has    notice,    an  Telford  v.  Coggins,  76  Ga.  683. 

amendment  may    be    made    notwith-  Where  a  return  was  set  aside  because 

standing  intervening  rights,  and  will  it  was  made  at  a  wrong  time,  it  was 

operate  against  persons  claiming  such  held   that  the  court  should  permit  an 

rights.     Bessey  v.  Vose,  73  Me.  219;  amendment   oy  allowing  the  return  to 

Knight  V.  Taylor,  67  Me.  591;  William-  be  filed  nunc  pro  tunc  upon  the  proper 

son  V.  Wright,  75  Me.  35;    Glidden  v,  application.    Johnson  v.  Wilmington, 

Phibrick,     56    Me.    222;     Whittier    v,  etc.   Electric  K.  Co.  (Del.  1897)  39  Atl. 

Vaughan,  27  Me.  307;  Johnson  v.  Day,  Rep.  777. 

17  Pick.  (Mass.)  106;    Haven  v.  Snow,  So  the  court  may  allow  a  return  on 

14  Pick.  (Mass.)  28;  Avery  z/.  Bowman,  an   execution   to  be  stricken  out  and 

30   N.    H.   393.     See  also  Bancroft  v,  nulla  bona  substituted  therefor.     Smith 

Sinclair,  12  Rich.  L.  (S.  Car.)  617.  v.    Daniel,    3    Murph.   (N.   Car.)   128; 

After  Assij^nment  for  Benefit  of  Cred-  Clayton  v.  Slate,  24  Ark.  16.     But  see 

itors,  —  An  amendment  of  a  return  of  Griffith  v.  Short,  14  Neb.  259. 

an    attachment    has     been    permitted  And  it  may  permit  the  amendment 

though  subsequent   to  the  attachment  of  a  return  on  a  second  writ  so  as  to 

the  defendant   made  a   voluntary  as-  show  that  property  seized  under  a  prior 

signment  for  the  benefit  of  creditors,  writ    was    discharged    before    it    was 

the  assignee  taking  the  estate  subject  seized  under  the  second  writ.     McAr- 

to  all  equities.     Pond  v.  Campbell,  56  thur  v.  Carrie,  32  Ala.  75. 

Vt.  674.  Place  of  Service,  —  Where  a  return  of 

After  Conveyance  by  Quitclaim  Deed,  service  upon  a  corporation  through  a 
—  Where  the  judgment  debtor,  after  certain  agent  does  not  sufficiently  show 
judgment  and  sale  of  land  under  an  the  place  of  service,  it  may  be  perfected 
execution,  conveyed  the  land  so  sold  by  an  amendment.  Weaver  v.  South- 
by  quitclaim  deed,  it  was  held  that  an  ern  Oregon  Co.,  30  Oregon  348;  Shen- 
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to  make  the  return  conform  to  the  true  state  of  facts  it  must 
showr  the  whole  truth.* 

Time.  —  When  the  date  of  a  service  or  return  is  omitted,  or  is 
incorrectly  stated,  the  return  may  be  amended  in  this  regard.* 

VuM.  —  So  where  a  party's  name  is  incorrectly  stated,^  or 
where  the  return  fails  to  show  properly  upon  whom  service  was 
made,  the  court  may  permit  an  amendment  in  accordance  with 
the  facts.* 

flignatiire.  —  While,  as  has  been  shown,  only  that  which  an 
officer  signs  can  operate  as  a  return,  an  omission  to  sign  what 
was  made  as  and  intended  to  be  the  official  return  may  be  cured 
by  an  amendment  allowing  the  signature  to  be  added. ^ 

andoah  Valley  R.  Co.  v.  Ashby,  86  Va.  ing  that  where  a  defendant  in  an  origi- 

232;    Hopkins   v.   Baltimore,   etc.,   R.  nal   bill  was  described  as  Charles  1. 

Co.,  42  W.  Va.  536.  Cleveland,  and  the  return  showed  serv- 

iLAdavit.  —  An  amendment  is  proper  ice   upon    Charles   H.   Cleveland,    an 

for  the  purpose  of  allowing  the  special  amendment  of  the  bill  by  substituting 

deputy  to  swear  to  his  return.     Tewalt  the  initial  of  the  middle  name  H.  for 

V,  Irwin,  164  III.  592.  T.  was  proper.     See  also  McKane  v, 

1.  Whole  Trath  Host  Be  Shown. —  Democratic  Gen.  Committee,  (Supm. 
WolcoU  V,  Ely,  2  Allen  (Mass.)  338,  Ct.  Spec.  T.)  21  Abb.  N.  Cas.  (N.  Y.) 
wherein  it  was  held  that  it  was  not  89,  14  Civ.  Pro.  (N.  Y.)  126. 
competent  for  a  court  to  allow  one  When  an  Ezoeation  Against  Ono  Waa 
amendment  to  a  return  necessary  to  LoYlod  npon  Property  Claimed  by  His 
mdke  the  levy  valid  where  there  was  Wife,  and  the  plaintiff  showed  that  at 
another  error  in  the  return  which,  if  the  time  of  the  levy  the  husband  and 
corrected,  would  show  that  the  levy  wife  were  living  together  upon  the  land 
was  invalid.  The  court,  by  Hoar,  J.,  levied  on,  and  that  the  sheriff  served 
said:  "  But  we  do  not  think  it  within  notice  of  the  levy  upon  the  husband  as 
the  proper  limits  of  judicial  discretion  being  in  possession,  the  court  directed 
to  allow  an  officer  to  amend  a  formal  the  sheriff  to  amend  his  return  upon 
defect  in  his  return  when  facts  are  drawing  from  him  the  fact  as  to  the 
untruly  stated  in  another  part  of  the  person  upon  whom  he  actually  served 
return,  and  when,  if  the  whole  return  the  notice  of  levy.  Primrose  v.  Brown, 
were  amended  to  conform  to  the  truth,  ing,  59  Ga.  69. 

the  amendment  would  be   ineffectual        Insertion  of  Different  Person.  —  But  it 

and    useless.     If    any  amendment  is  is  held  that  the  court  cannot  acquire 

allowed  it  must  show  the  whole  truth."  jurisdiction  over  one  person  by  substi- 

See  also  infra,  VI.  6.  Effecting  Amend-  tuting  his  name  for  that  of  another, 

ment.  and  where  a  return  shows  service  upon 

2.  Cobbv.  Newcomb,  7lowa43;  John-  a  corporation  of  a  certain  name,  an 
son  V,  Day,  17  Pick.  (Mass.)  106;  Haven  amendntent  substituting  another  cor- 
V,  Snow,  14  Pick.  (Mass.)  28;  Heymes  porate  name  will  not  confer  jurisdic- 
V.  Champlin,  52  Mich.  26;  Kidd  v,  tion  upon  the  corporation  bearing  the 
Dougherty,  59  Mich.  240;  Snyder  v.  latter  name.  Union  Pac,  etc.,  R.  Co. 
Scliram,  (County  Ct.)  59  How.  Pr.  (N.  v,  Perkins,  7  Colo.  App.  184. 

Y.)  404;    Williams  v.  Weaver,  loi  N.  4.  Wilkins  v.    Tourtellott,   28   Kan. 

Car.  I;    White  v.  Ladd,  (Oregon  1899)  825;  Louisville,  etc.,  R.  Co.  v.  Com., 

56  Pac.  Rep.  515.  (Ky.  1898)46  S.  W.  Rep.  207;  Phillips 

8.  Marsh  v,  Phillips,  77  Ga.  436;  Al-  v.    Evans,   64   Mo.    17;  Gaff   v.   Spell- 

ford  V,  Hoag,  (Kan.  App.  1898)  54  Pac.  meyer,  13  III.  App.  294,  112  111.  29. 

Rep.  1105;  Frost  v,  Paine,  12  Me.  in,  6.  Exp.  State  Bank,  7  Ark.  9;  Wilk- 

holding  that  a  mistake  in  the  name  of  ins  v,  Tourtellott,  28  Kan.  825;  Louis- 

a  defendant  in  the  return  to  an  attach-  ville,  etc.,  R.  Co.  v.  Com.,  (Ky.  1898) 

ment  does  not  invalidate  the  judgment  46  S.  W.  Rep.  207;  Briggs  v,  Hodgdon, 

where  the  property  can  be  sufficiently  78  Me.  518;  Wilton  Mfg.  Co.  v.  Butler, 

identified  by  striking  out  such  name;  34   Me.  432;    Adams  v,    Robinson,    z 

Cleveland  v.  Pollard,  37  Ala.  556,  hold-  Pick.  (Mass.)  461;  Luttrell  v,  Martin, 
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Baal  Gapwdty  of  (Mlloor.  —  Where  the  same  person  occupies  a  dual 
capacity  he  cannot  be  permitted  in  one  capacity  to  amend  a 
return  made  by  him  upon  a  writ  issued  by  him  in  his  other 
capacity.* 

4.  Before  Filing  —  Amendment  Without  Leave.  —  Until  the  pro- 
cess with  the  return  thereon  is  actually  filed  in  the  proper  office 
and  the  return  thus  completed,  the  latter  is  under  the  control  of 
the  officer  and  may  be  amended  by  him  without  leave  of  court.* 

6.  After  Filing  — Diicretion  of  Court  -  Hotiee  —  a.  In  General. 
—  After  perfecting  a  return  by  filing  it  in  the  proper  office  the 
officer  has  no  further  control  over  it,  and  an  amendment  must 
then  be  effected  by  an  application  to  the  court.  Leave  to  amend 
is  then  generally  a  matter  resting  in  the  sound  discretion  of  the 
court,  which  is  exercised  with  great  liberality.* 

113  N.  Car.  593.     See  supra^  IV.  2.  b,  town    marshal,     although    the    town 

Necessity  of  Signature,  marshal  might  have  had  the  power  to 

Where  tiie  Signatnre  to  the  Eetnra  Is  execute  the  process,  as  such  an  amend- 

Imgnlar  it   may  be  amended  by  the  ment  would  not  be  in  conformity  with 

officer,  as  where    the    return    is  not  the  truth.      See  also  Anchanissen  v. 

signed  officially.     Russell  v.  Durham,  Brunswick    etc..  Steam  Towing,  etc., 

(Ky.  1895)  29  S.  W.  Rep.  18,  16  Ky.  L.  Co.,  92  Ga.  409,  holding  that     under 

Rep.  516.  the    statute    in    Georgia    the    special 

So  where  a  return  to  an  execution  bailiff  of  the  County  Court  is  au- 
was  signed  by  a  deputy  who  added  to  thorized  to  serve  a  summons  of 
his  signature  the  letters*' D.  S.,"  with-  garnishment  upon  the  sheriff  of  the 
out  adding  the  name  of  his  principal,  county,  and  that  when  such  bailiff  had 
it  was  held  that  this  did  not  render  the  made  an  entry  of  service  as  bailiff, 
act  of  the  deputy  void,  and  proof  might  although  it  was  error  to  allow  the  re- 
be  introduced  or  the  return  amended  turn  10  be  so  amended  as  to  make  it 
to  conform  to  the  facts  where  the  valid-  appear  that  the  officer  was  an  '*  acting 
ity  of  the  official  acts  of  the  deputy  was  constable,*'  the  error  was  harmless,  as 
brought  in  question.  Humphrey  v.  the  facts  showed  good  service. 
Wade,  84  Ky.  398.  See  also  Manning  2.  Nelson  tf.  Cook,  19  111.  440;  Wil- 
r.  Roanoke,  etc.,  R.  Co.,  122  N.  Car.  cox  v,  Moudy,  89  Ind.  234;  Welsh  v. 
824.  Joy,    13  Pick.  (Mass.)  477;  Watson  v. 

Order    of    Court.  —  But    where    the  Toms,  42  Mich.  561;  Dixon  v.  White 

officer,  upon  affidavit  of  service  of  the  Sewing  Mach.  Co.,  128  Pa.  St.  407. 

writ,  amended  his  return  after  service  8.  California.  —  Gavitt  v,    Doub,  23 

of  citation  in  error,  and  without  any  Cal.  81;  People  v,  Goldenson,  76  Cal. 

authority  from  the  appellate  court,  it  328. 

was  held  that  his  acts  in  this  regard  Illinois,  —  Major  v.    People,   40  111. 

could  not  be  taken  as  any  part  of  the  App.  323. 

proceedings  in  the  case,  and  that  judg-  Indiana.  —  Wilcox  v.  Moudy,  89  Ind. 

ment  should  be  reversed  because  of  the  232. 

insufficiency  of  the  service.     Thomas  v,  Iowa. — ^Jeffries  v.  Rudloff,  73  Iowa  60. 

Goodman,  25  Tex.  Supp.  446.  Kansas,  —  Stetson    v.    Freeman,    35 

1.  Mitchell    V.  Shaw,   53  Mo.  App.  Kan.  531. 

652,  wherein  it  was  held  that,  a  special  Kentucky.  —  Miller  v.  Shackleford,  4 

constable  having  no  power  to  serve  any  Dana  (Ky.)  264. 

other  process  than  the  ordinary  sum-  Maine.  —  Rowellv.  Small,  30  Me.  30; 

mons,    where   such  special    constable  Bessey  v.  Vose,  73  Me.  220. 

was  at  the  same  time  town  marshal  he  Massachusetts,  —  Thatcher  v.  Miller, 

could  not  execute  a  writ  of  replevin  13  Mass.  271;  Sawyer  v.  Harmon,  136 

directed   to   him  as  special  constable,  Mass.  414;  Johnson  v.  Day,    17  Pick, 

and   that   a  return   made   by   him  as  (Mass.)  106. 

special  constable  could  not  be  amended  Missouri.  —  Cassidy  v.  Estey,  i  Mo. 

so  as  to    show  an   execution   by   the  App.  Rep.  506. 
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HotiM.  —  In  some  cases  the  discretion  to  permit  an  amendment 
of  a  return  upon  a  proper  showing  is  exercised  after  notice  to  the 

parties  interested;^  and  while  in  some  cases  it  has  been  held 
that  an  amendment  may  be  permitted  as  a  matter  of  course  and 
without  notice,*  it  seems  that  the  better  practice  requires  notice 
or  dispenses   with   it   only   under  such  circumstances  that  no 

Nebraska, — Shufeldt  v.   Barlass,  33  Bowman,  39  N.  H,  393;  Gaff  r.  Spell- 
Neb.  785;  Witistruck  v.  Temple,  (Neb.  meyer.  13  III.  App.  299. 
1899)  78  ^'^  ^-  ^cp-  45^*  Csutioii  in  ExeroiBe  of    Diieretion.  — 

New  Hampshire,  —  Baker  v,   Davis,  Amendments    to  officer's   returns    by 

22  N.  H.  27:  Mahurin  V.  Brackett,  5  N.  which   the   title   to  property   is  to  be 

H.  91.  affected  should  be  allowed  with  great 

North  Carolina,  —  Campbell  v.  Smith,  caution,  and  in  no  case  should  such  an 

115  N.  Car.  498;    Edwards  v,  Tipton,  amendment  be  allowed  unless  the  court 

77  N.  Car.  222.  can    see    clearly    that    it    will    be  in 

North  Dakota,  —  Mills  v.  Howland,  2  furtherance  of  justice.     Thus  where  a 

N.  Dak.  30.  return  on  an  execution  showed  that  the 

Orej^on.  —  Wearer  v.  Southern  Ore-  officer  had  given  the  required  notice  of 

gon  Co.,  30  Oregon  348.  sale,  it  was  held  that  an  amendment 

Pennsylvania.  —  Deaclev.  Deacle,  160  would  not  be  in  furtherance  of  justice 

Pa.  St.  206.  if  it  would  defeat  the  title  of  the  pur- 

Texas.  —  Thomas   v,   Goodman,    25  chaser  under  such  a  sale,  whether  such 

Tex.  Supp.  446:   Austin  v.  Jordan,   5  purchaser  were  the  judgment  creditor 

Tex.  130.  or  a  stranger,  and   vest  it  in  one  who 

West    Virginia,  —  White    v,    Syden-  purchased  of  the  debtor  pending  a  suit 

Strieker,  6  W.  Va.  46.  against  him  in  which  the  properly  was 

United  States,  —  Pierce  v.  Strickland,  attached.     Hobart  v.  Bennett,  77  Me. 

2  Story  (U.  S.)  292;  Rickards  v,  Ladd,  401. 

6  Sawy.  (U.  S.)  40.  Whether  an  Alteration  was  made  be- 
But  see  Spencer  v.  Fuller,  68  Ga.  73;  fore  or  after  the  return  was  filed  is  a 
Hopkins  v,  Burch,  3  Ga.  225.  question  for  the  trial  court.     Deacle  v. 

Where  Jiistiee  Beqniree  Amendment.  —  Deacle,  160  Pa.  St.  206. 
But  it  has  been  held  that  on  an  appeal  In  Vaoation.  —  A  judge  has  the  right 
from  a  justice's  court  it  is  error  to  dis-  to  grant  leave  to  a  sheriff  to  amend  his 
miss  the  action  in  the  Circuit  Court  return  in  vacation  as  incidental  to  the 
upon  the  ground  that  there  was  no  right  expressly  given  to  hear  and  de- 
service,  when  in  fact  there  was  such  termine  a  motion  to  quash  in  vacation, 
service,  but  a  defective  return,  and  the  Walker  v.  Com.,  18  Gratt.  (Va.)  51. 
plaintifjf  asks  that  the  officer,  who  is  Batification  of  Amendment.  —  By  rat i- 
present,  be  allowed  to  amend  his  re-  fying and  approving  an  amendment  of 
turn  so  as  properly  to  show  service,  a  return  the  court  exercises  nothing 
Jackson  v,  Ohio,  etc.,  R.  Co.  15  Ind.  more  than  a  power  to  permit  the 
192;  Kirk  wood  v.  Reedy,  10  Kan.  453.  amendment,   and    in    no    sense   tran- 

The  sheriff  may  amend  his  return,  scends  such  power.     Brown  v,  Robert- 

and  the  parties  are  entitled   to  have  son,  123  III.  631. 

him  do  it,  at  any  time  during  the  trial  1.  Jeffries  v,  Rudloff,  73  Iowa  60; 
and  before  the  jury  retires,  so  as  to  Phoenix  Ins.  Co.  v.  King,  52  Neb.  562; 
make  it  conform  to  the  fact  and  certify  Shufeldt  v,  Barlass,  33  Neb.  785;  Witt- 
all  that  it  was  his  duty  to  certify,  struck  v.  Temple,  (Neb.  1899)  78  N. 
unless  perchance  the  rights  of  third  W.  Rep.  456;  Mills  v.  Howland,  2  N. 
parlies  have  meanwhile  attached  ren-  Dak.  30. 

dering  it  unreasonable   10  permit  the  2.  Brown  v.   Hill,  5  Ark.  78;  Lun- 

amendment.     Main  v.  Lynch,  54  Md.  gren  v.  Harris,  6  Ark.  474;  Bizzell  v. 

658.  Stone,  8  Ark.  478;    Morris  v.  School 

Bef^isal  Hot  in  Exercise  of  Discretion.  Trustees.  15  111.  269;  Moore  v.  Purple, 

—  Where  the  court  does  not  place  its  8  III.  149:  Kitchen  v,  Reinsky,  42  Mo. 

decision  upon  the  exercise  of  its  discre-  427;  Rickards  v,  Ladd,  6  Sawy.  (U.  S.) 

tion,  but  upon  the  ground  that  it  has  40.     See  also  Barker  v.  Binninger,   14 

no  right  to  grant  the  amendment,  its  N.  Y.  278. 

action    may   be    reviewed.     Avery    v.  In    Golden    Paper  Co.    v.   Clark,   3 
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substantial  rights  can  be  prejudiced.  Thus,  if  a  long  time  has 
elapsed  since  the  original  return  was  made,  or  if  the  term  to 
which  the  process  was  returnable  has  passed,  or  if  new  rights  have 
intervened,  notice  to  those  interested  is  required.* 

And  WbMTo  the  Baoord  Do«  Vot  ItMlf  Vuniali  the  Date  for  the  amend- 
ment, but  an  extraneous  showing  is  necessary,  notice  should  be 
given  to  the  parties  interested.* 

JviidietlaBal  lUttan.  —  It  has  been  held  that  an  amendment  in 
matters  affecting  jurisdiction  cannot  be  allowed  in  the  absence 
of  notice.* 

Waiyer  of  Oljoetion  for  Want  of  Votioo.  —  Where  a  defendant  has  sub- 
sequent notice  and  a  full  opportunity  to  have  the  truth  of  the 
matter  of  the  amendment  ascertained  and  to  cause  the  order 
permitting  the  amendment  to  be  vacated  if  erroneously  entered, 
but  instead  merely  objects  to  the  return  and  the  amendment  as 
insufficient,  without  controverting  any  fact  stated  therein  or  ask- 

Colo.  323,  it  was  held  to  be  unneces-  merce,  69  111.  22.     See  also  Herman  v. 

sary  to  decide  whether  the  party  was  San  tee,  103  Cal.  519. 

entitled  to    notice  in   thai   particular  Amondmeat      Eeatorlng     LiaUlitj. — 

case,  as  it  appeared  that  no  injustice  Where    the    return    on    an   execution 

had  been  done  by  the  amendment.  shows     a     satisfaction     thereof,      an 

1.  Stetson  V,  Freeman,  35  Kan.  531;  amendment  without  notice  to  the  de- 
Barlow  V,  Standford,  82  111.  298;  Wil-  fendant  for  the  benefit  of  the  sherifiF, 
liams  V.  Oppelt,  i  Smed.  &  M.  (Miss.)  having  the  effect  of  restoring  the  de- 
559;  Shenandoah  Valley  R.  Co.  v,  fendant's  liability,  is  void.  Coopwood 
Ash  by,  86  Va.  232.  v,  Morgan,  34  Miss.  368. 

At  tho  Eetnm  Torm  leave  to  amend  One  Who  at  tho  Timo  of  tho  Amondmoat 

has  been   held  to  be  as  a  matter  of  Has  Ho  Interest  in  the  proceedings  un- 

course.     Moore   v.  Purple,  8  111.  149;  der  the  execution  or  the  property  sold 

O'Conner  v,  Wilson,  57  111.  226;  Mor<  cannot  complain  of  a  want  of  notice  to 

ris    V.    School  Trustees,    15   111.   266;  another  party  of  an  amendment  to  the 

Toledo,  etc.,  R.  Co.  v.  Butler,  53  111.  return  of  such  execution.     Stetson  v. 

323;  Barlow  v.  Standford,  82  111.  298:  Freeman,  35  Kan.  531. 

La  Salle  Count}   v.  Milligan,  143  111.  If  Hew  Ughti  Have  Intervened  it  is 

321.     But  this  is  held  to  apply  only  to  proper  and    necessary   that  notice   to 

the  return  term  or  the  term  at  which  those  interested  should  be  given.     Stet- 

judgmeni  is  rendered,  and   after  the  son  v.  Freeman,  35  Kan.  531;  Chase 

expiration  of  such  term  notice  is  neces-  v.  Williams,  71  Me.    190     Howard  v. 

sary.     La  Salle  County  «^.  Milligan,  143  Priestly,  58  Miss.  21;  Montgomery  v. 

111.  321;  O'Conner  v.   Wilson,   57  III.  Merrill,  36  Mich.  97;  Rickards  v.  Ladd, 

226,    modifying    former  decisions    in  6  Sawy.  (U.  S.)  40. 

Illinois  which  held  that  the  amendment  After  the  Death  of  a  Sheriif  his  retnm 

was  a  matter  of  course  without  refer-  cannot  be  amended   unless  his  repre- 

ence  to  the  term;  Massachusetts  Mut.  sentatives     have     notice.       Jefferson 

L.    Ins.   Co.   V.    Kellogg,   82  111.   614;  County  Sav.   Bank  v.  McDermolt,  99 

Thrifts  V,  Fritz,  loi  111.  457;  Williams  Ala.  79. 

V.  Oppelt,  I  Smed.  &  M.  (Miss.)  559.  2.  Cochrane  v.  Johnson,  95  Mich.  67; 

And  this  rule  is  held  to   apply  even  Montgomery  v,  Merrill,  36  Mich.  97. 

though  the  parties  whose  rights  may  See  also  Thatcher  v.  Miller,  13  Mass. 

be  affected  by  the  amendment  are  not  271;  Hovey  r.  Wait,   17  Pick.  (Mass.^ 

parties  to  the  suit  being  tried  and  m  197;  Dobynes  v.  U.  S.,  3Cranch(U.  S.) 

which  it  is  sought  to  have  the  amend-  241. 

ment  made.     Thrifts  v,  Fritz,   loi  111.  8.  Green   v.    Kindy,   43    Mich.   279; 

457.  Haynes    v.    Knowles,   36    Mich.    407; 

A   Party  in    Court   when    leave    to  King  v.  Bates,  80  Mich.  367:  Denison 

amend  is  granted  is  sufficiently  notified,  t/.  Smith,  33  Mich.  155;    Clark  v.  Mc- 

Nationai  Ins.  Co.  v.  Chamber  of  Com-  Gregor,  55  Mich.  412. 
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ing  to  have  the  order  allowing  the  amendmenc  vacated,  the  want 
of  previous  notice  will  not  be  material.* 

b.  Lapse  of  Time  No  Bar.  —  Lapse  of  time  is  not,  per  se,  a 
bar  to  the  allowance  of  the  amendment  of  a  return,  but  it  is  to 
be  considered  with  other  circumstances  bearing  upon  the  ques- 
tion of  laches  or  the  weight  of  evidence  in  properly  guiding  the 
court  in  the  exercise  of  its  discretion.* 

c.  After  Judgment.  —  The  court  may  permit  an  officer  to 
amend  his  return  after  as  well  as  before  judgment,  where  justice 
is  subserved  by  making  the  return  conform  to  the  true  state  of 
facts,'  and  even  after  a  judgment  by  default,  where  the  amend- 

1.  Woodward  v.  Brown,  119  Cal.  283.    deputy  who  had  attempted  to  serve  the 

2.  Alabama,  —  Woodward  v,  Harbin,    writ  having  died,  leaving  no  memoran- 
4  Ala.  534.  dum  of  what  he  had  done  in  that  be- 

lUinois,  — Gaff  v.  Spellmeyer;  13  111.  half  except  the  return  in  question,  and 

App.  294,  affirmed  112  111.  29.  the  affidavit  in  support  of  the  molion 

Iowa. — ^Jeffriesv.  Rudloff,  73lowa6o.  having  been  made  by  the  sheriff  with- 

Kansas.  —  Kirkwood   v.    Reedy,    10  out  personal  knowledge  of  the   facts 

Kan.  453.  and  under  the  impulse  of  pecuniary 

Maine.  —  Gilman  v.  Stetson,  16  Me.  interest.     In  this  case  the  court  said: 

124;  Wilton  Mfg.  Co.  V.  Butler,  34  Me.  *'  While  we  do  not  undertake  to  fix  the 

432.  period  within  which  such  an  applica- 

Missouri.  — Scruggs  v.  Scruggs,  46  tion  shall  be  made,  we  are  prepared  to 

Mo.  271;  Cassidy  v.  Estey,  i  Mo.  App.  hold  that  such  an  amendment  cannot 

Rep.  506.  be  made  after  the  lapse  of  time  that 

Nebraska. — O'Brien  v.    Gaslin,    20  intervened    in    this  case,"    and    cited 

Neb.  347.  Thatcher    v.    Miller,    13    Mass.    271, 

New  Hampshire.  —  Avery    v.    Bow-  supra. 

man,  39  N.  H.  393.  In  Gaff  v.  Spellmeyer,   13  111.  App. 

Ohio. — Fowblez/.  Rayberg.40hio6o.  300,  the  court,  in  referring  to  the  case 

Virginia.  —  Rucker  v.    Harrison,   6  last    above   cited    from   Massachusetts^ 

Muiif.  (Va.)  181;    Shenandoah  Valley  said:    "When  it  first  came  before  the 

R.  Co.  V.  Ashby,  86  Va.  232.  Supreme  Court  it  was  continued   for 

Beftisal   If  Exercise  of   Diseretion.  —  the  express  purpose  of  affording  oppor- 

Though   the  courts  have    refused    to  tunity  for  an  application  to  the  court  to 

permit  amendments  after  a  long  lapse  which  the  return  was  made  to  allow  the 

of  time,  and  where  there  is  nothing  in  amendment.    Thus  the  power  of  that 

the   record   by  which  to  amend   and  court  to  allow  it  after  six  years,  if  in 

the  officer  depends  merely   upon   his  its  discretion  it  should  see  fit,  was  fully 

memory,   yet  it  seems  that  in    such  recognized." 

cases  they  have  merely  exercised  their  Statnte  of  limitationB  Inajiplioable. — 
discretion  and  have  not  announced  any  A  motion  to  amend  or  vacate  a  return 
rule  of  law  that  an  amendment  under  is  not  an  action  within  the  meaning  of 
such  circumstances  could  not  be  made,  the  statute  of  limitations.  Noyes  v. 
Thus,  in  Thatcher  v.  Miller,  13  Mass.  Kingman,  40  III.  App.  187. 
271,  it  was  held  that  a  deputy  sheriff  8.  California.  —  Woodward  v. 
should  not  be  permitted  to  amend  his  Brown,  119  Cal.  283;  Allison  v. 
return  after  the  lapse  of  a  period  of  six  Thomas,  72  Cal.  562;  Herman  v.  San- 
years,   when    there    was    nothing    by  tee,  103  Cal.  519. 

which  to  amend  except  the  memory  of  Georgia.  —  Freeman    v.   Carhart,   17 

the  officer.     And  in  0*Conner  v.  Wil-  Ga.  349. 

son,  57  111.  226,  which  was  a  case  on  Kansas.  —  Kirkwood    v.    Reedy,    10 

appeal  in  equity  to  set  aside  an-amend-  Kan.  453. 

ment  to  a  return  allowed  by  the  County  Kentucky.  —  Thompson  v.  Moore,  91 

Court  after  the  lapse  of  nearly  twelve  Ky.  80;    Mason  v.  Anderson,  3  T.  B. 

years,   the   relief  asked   was    granted  Mon.  (Ky.)  294. 

upon  the  ground  that  the  amendment  Illinois.  —  Chicago  Planing  Mill  Co. 

had  been  allowed  without  notice,  the  v.  Merchants'  Nat.  Bank,  86  III.  587; 
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ment  is  to  show  a  proper  service  of  process  in  accordance  with 
the  facts.* 

d.  Pending  Appeal  or  Error.  —  A  return  to  a  summons 
may  be  amended  after  appeal  or  pending  writ  of  error,  as  in  the 
appellate  court  upon  appeal,*  or  in  a  trial  court  pending  writ  of 
error,  in  which  case  the  amendment  is  shown  by  a  supplemental 
record.' 

e.  After  Action  Against  Officer.  —  It  is  not  too  late  for 

an  officer  to  amend  a  return  even  after  he  is  proceeded  against 
by  a  motion  or  action  to  enforce  a  liability  against  him  in  rela- 


Johnson  r.  Donnell,  15  III.  97;  La  Salle    And   in   some  cases   it  seem  that  on 


County  V.  Milligan,   143  111.  321;    To 
ledo,   etc.,    R.   Co.   v.    Builer,  53    111. 

323. 

Missouri,  —  Kitchen  v,  Reinsky,  42 

Mo.  427;    McClure  v.  Wells,  46  Mo. 

311. 

New     York.  —  Snyder    v.     Schram, 

(County    Ct.)    59    How.    Pr.    (N.   Y.) 
404. 

Virginia, — Commercial     Union 
Assur.   Co.    V.    Everhart,  88  Va.  952; 


mesne  process  no  amendment  can  be 
made  after  judgment.  Planters  Bank 
V.  Walker,  3  Sroed.  &  M.  (Miss.)  409; 
Dorsey  v,  Peirce,  5  How.  (Miss.)  173; 
Hughes  V.  Lapice,  5  Smed.  &  M. 
(Miss.)  451;  State  v.  Reed,  50  La.  Ann. 
170. 

In  Affinnaaoe  of  Judgment. —  In  Chi- 
cago Planing  Mill  Co.  v.  Merchants' 
Nat.  Bank,  97  111.  294,  it  was  held  that 
the  statute  allowing  amendments  after 


Stoiz  V,  Collins,  83  Va.  423;    Shenan-  judgment   did    not   permit  an  amend- 

doah  Valley   R.  Co.  v,  Ashby,  86  Va.  ment  which  would  cause  a  reversal  of 

232.  the  judgment,  but  allowed  only  such 

West   Virginia.  —  Capehart  v,  Cun-  amendments  as    supported   the  judg- 

ningham,  12  W.  Va.  750.  ment. 

Wisconsin,  —  Bacon    v,    Bassett,   19  2.  On  Appeal  from  the  Jiistioe*!  Jndg- 

Wis.  45.  ment,  the  return  may  be  amended  in  the 

Amendment  of  Levy  After  Sale.  —  AUi-  Circuit  Court      Hopkins  v,  Baltimore, 

son  V.  Thomas,  72  Cal.  562;  McLeod  v.  elc,  R.  Co.,  42  W.  Va.  535.     See  also 


Brooks  Lumber  Co.,  98  Ga.  253; 
Adams  v.  Higgins,  23  Fla.  13;  Briggs 
r.  Hodgdon,  78  Me.  514;  Kitchen  v. 
Reinsky,  42  Mo.  427;  O'Brien  v,  Gas- 
lin,  20  Neb.  347;  Holmes  v,  Buckner, 
67  Tex.  107;  Flaniken  v,  Neal,  67  Tex. 
629. 

1.  Ex  p.  State  Bank,  7  Ark.  9;  Alli- 
son V.  Thomas,  72  Cal.  562;  Smith  v, 
Clinton  Bridge  Co.,  13  111  App.  572; 
Wilcox  V.  Sweet,  24  Mich.  355;  Mills 
V.  Howland,  2  N.  Dak.  30:  Capehart  v, 
Cunningham,  12  W.  Va.  750;  Ander- 
S'vi  r.  Doolittle,  38  W.  Va.  633. 

Failure  to  Show  Legal  Service.  —  But 
it  is  held  that  where  a  return  fails  in 
an  essential  particular  to  show  a  legal 
s'^rvice,  such  omission  cannot  be  sup- 
plied by  an  amendment  after  judg- 
ment, and  that  at  this  stage  amend- 
ments in  matters  of  form  only  are 
permissible.  Rose  v.  Ford,  2  Ark.  26; 
Mohr  V.  Marks,  39  La.  Ann.  575; 
Denison  v.  Smith,  33  Mich.  155;  Con- 
tinental Ins.  Co.  V,  Milliken,  64  Tex 
48;  Thomason  v.  Bishop,  24  Tex.  302. 

Ho  Amendment  on  Keene  Proceis.  — 


Snyder  v,  Schram,  (County  Ct.)  59 
How.  Pr.  (N.  Y.)404. 

8.  Brown  v.  Hill,  5  Ark.  78;  Bizzell 
V,  Stone,  8  Ark.  478;  Loveland  v. 
Sears,  i  Colo.  433;  Tennent-Stribbling 
Shoe  Co.  V.  Hargardine-McKittrick 
Dry  Goods  Co.,  58  111.  Af  p.  368;  Terry 
V.  Eureka  College,  70  111.  236;  Hawesv. 
Hawes,  33  III.  286;  Toledo,  etc.,  R.  Co. 
V.  Butler,  53  111.  323;  Morris  v.  School 
Trustees,  15  111.  269;  Moore  v.  Purple, 
8  111.  149:  Irvine  v.  Scobee,  5  Lilt. 
(Ky.)  70;  Shamburg  v.  Noble,  80  Pa. 
St.  160. 

But  After  Appeal  it  is  held  that  the 
defendant  is  not  in  the  trial  court, 
and  a  return  cannot  be  amended  in  that 
court  at  that  stage.  Jenkins  v.  Crof- 
ton,  (Ky.  1888)  9  S.  W.  Rep.  406.  See 
also  Thomas  v,  Goodman,  25  Tex. 
Supp.  446. 

"Wliere  a  Came  Is  Bemanded  the  court 
may  permit  an  officer  to  make  a  suffi- 
cient return  upon  which  to  base  a 
judgment.  McClure  v.  Wells,  46  Mo. 
311;  Harper  v,  Lexington,  etc.,  R.  Co., 
2  Dana  (Ky.)  227. 
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tion  to  such  return,  and  the  court  may  in  its  discretion  permit  an 
amendment  even  at  this  stage  when  justice  requires  it.^ 

Hot  a  lUtter  of  Bight  —  The  allowance  of  such  an  amendment 
rests  entirely  within  the  discretion  of  the  court,  and  the  officer  is 
not  entitled  to  it  as  a  matter  of  absolute  right.* 

/.  After  Expiration  of  Term  of  Office.  — An  officer  may, 

by  leave  of  court,  amend  his  return  even  after  the  expiration  of 
his  term  of  office,  when  it  appears  that  the  ends  of  justice 
require  such  an  amendment,'  as  such  an  amendment  is  not  the 

1.  Alabama.  —  Niolin  v.  Hamner,  22  Corby  v.  Burns,  36  Mo.  194,  on  the 
Ala.  578;  Hodges  v,  Laird«  10  Ala.  678;  ground  that  in  that  case  the  officer  was 
Governor  zr.  Bancroft,  16  Ala.  614,  sued  for  failing  10  return  an  execution 
holding  that  the  courl  might  in  such  a  in  time,  and  after  suit  brought  he  was 
case  impose  terms  upon  the  officer  and  allowed  to  amend  his  return  in  accord- 
should  do  so  where  justice  requires  it,  ance  with  the  facts, 
and  where  the  officer  is  at  fault  in  not  SheiiifOnt  of  Office.  —  It  has  been  held 
having  discharged  his  duty  with  more  that  the  sheriff  out  of  office  cannot 
exactness  he  should  indemnify  the  amend  bis  return  after  an  action 
plaintiflf  for  all  costs  accrued  up  to  the  against  him  for  trespass  committed 
time  of  the  amendment.  under  the  writ.     McElratht^.  Kintzing, 

Iowa. — Je£friesr.  Rudloff,  73lowa6o.  5  Pa.  St.  336.     But  this  rule  does  not 

Maine,  —  Wilton  Mfg.  Co.  v,  Butler,  apply  where  the  sheriff  is  merely  the 

34  Me.  432.  legal  plaintiff  in  the  action  solely  for 

Mississippi,  —  Trotter  v.  Parker,  38  the  benefit  of  Hen  creditors  entitled  to 

Miss.  473.  the  fund.     Peck  v.  Whitaker,  103  Pa. 

Missouri.  — Corby  ».  Burns,  36  Mo.  St.  297. 

194.  Afttr  Judgment  Against  a  Sheriff  and 

New  York,  —  People  v,  Ames,  35  N.  his  sureties  upon  a  return  the  sheriff 

Y.  482.  will  not  be  allowed  to  amend  so  as  to 

North  Carolina,  —  Swain  v.  Burden,  relieve  the  sureties  of  liability.     Carr 

124  N.  Car.    16;    Siealman  v.   Green-  v,  Meade,  77  Va.  142. 

wood,  113  N.  Car.  355.  In  Mullins  v,  Johnson,   3   Humph. 

Tennessee.  —  Hill   v,  Hinton,  2  Head  (Tenn.)  396,  the  motion  to  amend  the 

(Tenn.)  124.  return  was  made  after  judgment  ren- 

Texas, — Thomas    v,    Browder,     33  dered  against  the  sheriff,  and  it  was 

Tex.  783.  under  this  state  of  facts  that  the  court 

Virginia,  —  Shenandoah    Valley   R.  held  that  "an  officer  cannot  be  per- 

Co.  V,  Ashby«  86  Va.  232 ;  Stoiz  v.  Col-  mitted   to  amend  his  return  so  as  to 

lins,  83  Va.  423;    Stone  v.   Wilson,  10  avoid  a  motion  pending  against  him 

Gratt.  (V^a.)  529;  Wardsworth  v.  Miller,  for  not  having  made  a  return.*' 

4  Gratt.  (Va.)  99.  Ex   Parte   Amendment.  —  But    where 

Ck>ntra.  —  Howard  v.  Union  Bank,  7  the  sheriff  is  sued  for  misconduct  in 

Humph.  (Tenn.)  26;    Mullins  v,  John-  office    he    cannot,    pending  his    trial, 

son,  3  Humph.  (Tenn.)  396.  manufacture  ex parle evidence  for  him- 

In  Arkansas    it    was   said   that    an  self.     Haynes  t^.  Knowles,  36  Mich.  409. 

amendment  to  a  return  might  be  made  S.  Campbell  v.  Smith,   115  N.  Car. 

at  any  time  before  an  action  against  498. 

the  officer  for  false  return.  Clayton  Oonyertely,  by  bringing  an  action 
V.  State,  24  Ark.  16;  Brinkley  v,  against  an  officer  for  a  false  return  the 
Mooney,  9  Ark.  445.  But  in  these  plaintiff  does  not  acquire  such  a  right 
cases  the  question  whether  the  amend-  to  the  penalty  that  it  may  not  be  de- 
ment could  be  made  after  such  action  feated  by  an  amendment  of  the  return, 
brought  did  not  arise.  Stealman  v.  Greenwood,   113  N.  Car. 

Only  to  Show  Facts,  Hot  to  Cure  False  355. 

Betum. —  Where  an  officer  is  liable  un-  8.  Connecticut,  —  Palmer  v.   Thayer, 

dec  statute  for  making  a. false  return.  28  Conn.  237. 

he  cannol  by  amendment  strike  out  the  Georgia,  —  Beutell  v,  Oliver,  89  Ga. 

false  statement  and   escape   liability.  246. 

State  V,  Case,  77  Mo.  252,  distinguishing  Illinois,  —  La  Salle  County  v,  MUIL 
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doing  of  a  new  act  by  one  who  is  not  an  officer,  but  is  merely 
furnishing  the  evidence  of  an  act  done  by  him  at  the  time  he 
was  in  office.* 

6.  Effecting  Amendment  —  a.  In  General.  — An  amendment  is 
usually  effected  by  an  ordinary  motion  addressed  to  the  discre- 
tion of  the  court  and  is  not  a  formal  proceeding  in  which  the 
issues  are  to  be  tried  by  a  jurj%* 

gan,   143  III.   321;    Morris    v.  School  was  made  by  a  sherifif  whose  term  of 

Trustees,  15  III.  266;  Howell  t^.  Albany  office  had  expired,  to  have  his  retam 

City  Ins.  Co.,  62  III.  50;  Johnson  v,  on   an  execution   amended    so    as   to 

Donnell,  15  111.  97.  show  that  property  not  mentioned  in 

Indiana,  —  Dwiggins     v.    Cook,     71  the  return  was  sold,  such  an  amend- 

Ind.  579.  ment  should  be  refused,  ii  appearing 

Iowa, — ^Jeffries  V.  Rudloff,  73  Iowa  60.  that  the  object  of  the  application  was 

Kansas,  —  Alford    v.    Hoag,    (Kan.  for  the  purpose  of  affecting  the  position 

App.  1898)  54  Pac.  Rep.  1105.  of  another  party  and  not  that  of  the 

Kentucky,  —  Louisville,  etc..  R.  Co.  v.  sheriff.     Lowenstein  v,  Krell,  162  Pa. 

Com.,  (Ky.  1898)  46  S.  W.  Rep.  207;  Mc-  St.  267. 

Burnie  v,  Overstreet,  8  B.  Mon.  (Ky.)  1.  Morris  v.  School  Trustees,  15  III. 

302;  Newton  v,  Prather,  i  Duv.  (Ky.)  266;  Armstrong  v.  Easton,  i  B.  Mon. 

103;  Gay  V.  Caldwell,  Hard.  (Ky.)  68.  (Ky.)  68,  holding  that  the  levy  must 

Maine.  —  Keen    v,   Briggs,   46    Me.  have  been  made  while  the  officer  w^ 

467;  Oilman  v.  Stetson,  16  Me.  124.  in    office    and    that    such    fact    must 

Massachusetts,  —  Adams  v.  Robinson,  appear. 

I  Pick.  (Mass.)  461.  2.  Wilcox   v,   Moudy,   89    Ind.   232; 

Missouri,  —  Scruggs  v,  Scruggs,  46  Morrill  v,  Fitzgerald,  36  Tex.  275. 

Mo.  271.  Prool— When    new    material    facts 

New  Hampshire,  —  Avery  v.  Bow-  are  sought  to  be  introduced  into  a  re- 
man, 39  N.  H.  393.  turn  by  amendment,  there  should  be 

Pennsylvania,  —  Mangan  v,  McMone-  proof  of  the  truth  of  such  facts.  Bay- 
gal,  2  Kulp  (Pa.)  310.  ley.  Petitioner,  132  Mass.  457. 

Rhode  Island, —  Lake's   Petition,    15  Parol      Testimony     is      admissible. 

R.  I.  628.  Spellmyer  v.   Gaff,    112   111.    29.     But 

United  States,  —  Ex  p,   Worley.    19  after  a  great  lapse  of  time  the  court 

Fed.  Rep.  586.  will  not  grant  leave  to  amend  merely 

Contra.  —  Cole   v,  Dugger,  41  Miss,  upon  the  memory  of  the  officer.    Gre- 

557;  Jessup  v,  Gragg,  12  Ga.  261,  as  to  gor  Grocer  Co.  v,  Carlson,  67  Mo.  App. 

constables.  179. 

A  Deputy  cannot  make  an  amendment  Opposing  Affixiavits,  —  In  the  absence 

after  the  expiration   of    his    term    of  of  circumstances  exciting  suspicion  of 

office.     Shores    v,    Whitworth,   8    Lea  the  good  faith  of  the  sheriff  the  court 

(Tenn.)  662.  should  make  no  previous  inquiry  as  to 

A  deputy  sheriff  should  not  be  al-  the  truth  of  the  proposed  amendment 

lowed  to  amend  a  return,  in  the  ab-  to   the  extent  of    receiving  affidavits 

sence  of  a  showing  by  affidavit,  after  denying  the  truth  of  such  amendment, 

the  expiration  of  the  term  of  office  of  World's     Columbian     Exposition     v, 

the   sheriff  who   appointed   him.     Ar-  Scala,  55  III.  App.  209.     But  see  Fisk 

nold  V.  Nye,  23  Mich.  286.  v.   Hunt,  (Oregon   1898)  54  Pac.   Rep. 

An  Order  of  Court  is  necessary  to  an  660. 

amendment  after  the  expiration  of  the  Eegnlar     Betnm— Srror     Host     Be 

officer's  term.     Beutell    v,   Oliver,  89  Shown.  —  '*  When   an   officer  makes  a 

Ga.  246.  return  upon  process,  it  is,  to  say  the 

Where  Sheriff  Has  Ho  Interest.  —  In  least,  as  against  h\m  prima  facie  zox- 

/'/ymxy/vam'a,  under  a  statute  providing  rect,  and  he  should  not  be  permitted 

that  an  amendment  of  a  sheriff's  return  to  amend  it  until  he  makes  it  clear  that 

should  be  permitted  only  when  equity  it  was  erroneous.     This,   true  in    all 

and  justice  required  it,  it  was  held  that  cases,  is  especially  true  when  the  effect 

a    sheriff    could    not    effect    such    an  of  the  return  as  first  made  fixes  a  lia- 

amendment  unless  he  had  an  interest  bility  upon  him,  and  the  amendment 

therein,  and  that  where  the  application  would  operate  to  relieve  him  from  lia- 
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Heoeeiity  ef  Aotual  Amendment.  —  When  leave  is  granted  to  amend  a 

return  the  amendment  should  be  made  in  fact,  and  it  has  been 
held  that  the  permission  to  amend  is  not  equivalent  to  an  actual 
amendment.* 

b.  By  Whom  Made  —  (i)  In  General, — The  officer  who 
made  the  original  return  is  the  proper  party  to  ask  leave  to 
amend  such  return  and  to  make  an  amendment.*  And  the 
sheriff  may  make  an  amendment,  as  he  may  do  other  acts  of  his 
office,  by  his  deputy.' 

bility.     And  still  more  true  when  the    Explanation    of  Return  —  Evidence   in 

party  in  whose  favor  the  return   was  Support  of  Return  After  Impeachment, 

made,  resting  upon  the  faith  of  the  re-  Amendment   Without    Appearance    in 

turn,  would  suffer  loss  by  the  amend-  Court.  —  A  sheriff   may  be   permitted 

ment."    Per  Brewer,  J.,  in  Smith  v,  to  amend   his  return  without  appear- 

Martin,  20  Kan.  572.  ing  before  the  court  and  making  the 

Ineifeotual  Amendment.  —  Where    the  amendment  under  the  direction  of  the 

amendment,    if    allowed,    would    still  court.  Montgomery  2/.  Brown,  7  111.  5S1. 

leave  the  return  in  ufficient  to  give  ju-  Agreement    of   Parties.  —  Where    the 

risdiction  to  the  court,  it  is  not  error  parties  agreed  that  the  return  should 

in  the  court  to  overrule  the  motion  for  be  treated  as  amended  so  as  to  show 

lea /e  to  the  sheriff  to  amend  his  return,  the   manner  of  service  to  have  been 

Youngstown  Bridge  Co.  v.  White,  (Ky.  legal,   and   thu  officer  swore   to  such 

1899)  49  S.  W.  Rep.  36.  manner  of  service,  it  was  held  that  the 

1.  Wittstruck  v.  Temple,  (Neb.  1899)  amendment  would  be  regarded  as  ac- 

78  M.  W.  Rep.  456.     But  see  Briggs  v.  tually  made.     Eyster  v,  Eyster,  14  111. 

Hodgdon,  78  Me.  518.  369. 

But  where  the  officer  omitted  to  sign  2.  Gaff  v,  Spellmeyer,  13  111.    App. 

his   return   officially   and  the   plaintiff  294:    O'Conner  v,  Wilson,  57  111.  226; 

asked   permission  to  have  the  return  La  Salle  County  v.  Milligan.   143   111. 

amended  in  that  particular,  it  was  held  321;    Carroll  County  Bank  v,  Goodall, 

that  as  the  trial  court  did  not  permit  41  N.  H.  81.     But  see  Stone  v,  Wilson, 

the  amendment  to  be  made,  the  offer  10  Gratt.   (Va.)  529,   holding  that  an 

to  amend  would  be  treated  as  an  ac-  amended   return   may  be   made  by  a 

tual  amendment.     Russell  v.  Durham,  deputy  sheriff  who  did  not  make  the 

(Ky.  1895)  29  S.  W.  Rep.  16,  16  Ky.  L.  original  return. 

Rep.  516.  8.  Amendment  by  Deputy.  —  Stone  v. 

Affidavits  of  Persona  Who  Did  Hot  Kake  Wilson,  to  Gratt.  (Va.)  533. 

Bervioe.  •—  Where  an    officer    serves  a  After  the  Expiration  of   the   Offloer*! 

summons,  the  usual  and  perhaps  only  Term  of  Office  an  amendment  may  be 

proper   way   of  proving  service  is  by  made  and  should  be  made  by  the  offi- 

the  return  of  the  officer  himself  or  the  cer  who  made  the  original  return.     La 

written  acknowledgment  of  the  party  Salle  County  v.  Milligan,  143  111.  321. 

served,  and  an  attempt  to  amend  serv-  In  Tennessee  it  was  held  that  after  the 

ice  of  summons  by  the  affidavits  of  expiration  of  his  term  of  office  a  deputy 

persons  who  did  not  make  the  service  sheriff  cannot  amend  a  return.     Shores 

is    a   doubtful  practice.     When    such  v,  Whitworlh,  8  Lea  (Tenn.)  662. 

persons  do  not  pretend  to  have  been  Where  a  Sieriif  Is  Incompetent  to  Benre 

present  when  the  service  was  made  or  a  Writ  he  is  incompetent  to  amend  a 

to  know  that  the  sheriff  made  the  serv-  return  made  by  his  deputy.     O'Conner 

ice,  it  is  an  improper  practice.     Brown  p.  Wilson,  57  111.  234. 

V.  Gaston,  etc.,  Gold,  etc.,  Min.  Co.,  i  By    Sheriff  for  Deceased  Deputy.  —  A 

Mont.  57.  sheriff  may  make  an  amendment  of  a 

Correction  by  Officer  as  Witness. —  But  return  which  was  made  by  his  deputy, 

it  is  held  to  be  competent  for  the  officer  since  deceased,  even  after  the  expira- 

as  a  witness  in  the  action  to  correct  in  tion    of    the   sheriff's  term    of   office, 

his  evidence  a  statement  in  his  return.  Avery  v.  Bowman,  39  N.  H.  393.    See 

Liston  V.  Central  Iowa  R.  Co.,  70  Iowa  also    Ingersoll     v.    Sawyer,    2     Pick. 

717.     But  see   Pearson   v.   Pierce,   40  (Mass.)  276. 

Ohio  St.  231.    See  sAso  infpa,  VII.  17.  But  Where  the  Deputy  Left  Ho 
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(2)  Application  by  Officer  or  Party.  —  An  amendment  to  the 
return  can  be  made,  however,  upon  the  application  of  a  party 
or  purchaser  under  an  execution  as  well  as  upon  the  application 
of  the  officer  himself.^ 

(3)  Compelling  Amendment,  —  While  a  court  may  compel  an 
officer  to  complete  an  imperfect  return,  it  cannot  compel  him  to 
amend  a  return  in  respect  of  the  facts.  In  making  a  return  the 
officer  acts  under  an  official  responsibility,  and  he  must  be  at 
liberty  to  make  his  own  return  subject  to  that  responsibility.* 

c.  In  What  Court  — (i)  In  General.  — On^  court  cannot 
authorize  an  amendment  to  the  return  of  an  officer  made  upon  a 
writ  issued  out  of  and  returned  to  another  and  different  tribunal 
in  a  suit  between  other  parties  which  has  been  finally  disposed  of 
in  the  latter  tribunal.' 


randnm  from  which  the  amendment 
could  be  made,  and  the  sheriff  had  no 
personal  knowledge  of  the  facts,  it  was 
held  that  the  latter  could  not  be  per- 
mitted to  amend.  This,  however,  was 
in  connection  with  other  matters  oper- 
ating against  the  propriety  of  allowing 
the  sheriff  to  amend  a  return  made 
by  his  deputy.  O'Conner  v,  Wilson, 
57  III.  226. 

Interest  of  OAoor.  ~  Under  a  statute 
in  Pennsylvania^  providing  that  an 
amendment  of  the  return  on  an  execu- 
tion should  be  permitted  only  when 
justice  and  equity  required  it,  it  was 
held  that  the  sheriff  could  not  effect  an 
amendment  of  such  a  return  unless  he 
had  an  interest  in  having  the  amend- 
ment allowed.  Lowenstein  v.  Krell, 
162  Pa.  St.  267. 

1.  Beutell  V,  Oliver,  89  Ga.  246; 
Stetson  V.  Freeman,  35  Kan.  531; 
Youngstown  Bridge  Co.  v.  White,  (Ky. 
1899)  49  S.  W.  Rep.  36;  Johnson  v, 
Wilmington,  etc..  Electric  R.  Co., 
(Del.  1897)  39  Atl.  Rep.  777.  See  also 
De  Armond  v,  Adams,  25  Ind.  455. 

2.  Humphries  v.  Lawson,  7  Ark.  341; 
Hewell  V,  Lane,  53  Cal.  217;  Wilcox 
r.  Moudy,  89  Ind.  232;  Sawyer  w. 
Curtis.  2  Ashm.  (Pa.)  127;  Washington 
Mill  Co.  V.  Kin  near,  i  Wash.  Ter.  99; 


be  in  form  appropriate  to  the  writ 
and  as  matter  of  law  sufficient.*' 
Dixon  V,  White  Sewing  Mach.  Co.,  128 
Pa.  St.  407.  See  also  World's  Colum* 
bian  Exposition  v,  Scala,  55  111.  App. 
207. 

Falsifleatloiiof  Betnrii.  — An  attempted 
amendment  of  the  return  by  order  of 
the  court  without  the  action  or  knowl- 
edge of  the  sheriff  is  without  warrant 
of  law  or  precedent,  and  the  return  of 
the  sheriff  is  thereby  falsified.  Blodg- 
ett  V.  Schaffer,  94  Mo.  671,  the  court 
adding:  **  Such  attempts  to  heal  errors 
and  to  cure  mistakes  cannot  be  toler- 
ated; if  they  were,  no  man's  title 
would  be  safe,  where  it  depends  upon 
a  sheriff's  return  remaining  intact  until 
amended  by  that  officer,  with  the  per- 
mission of  the  court,  and  in  accord- 
ance with  the  facts." 

Description  of  Land  In  Levy. —  In 
Smith  V.  Hudson,  i  Cow.  (N.  Y.)  430, 
the  sheriff,  having  sold  three  parcels  of 
land  under  an  execution,  certified  the 
sale  of  but  two  parcels,  and  the  court 
ordered  him  to  amend  by  inserting  in 
his  return  the  omitted  tract.  See  also 
Ringgold  V.  Brown,  4  Har.  &  M.  (Md.) 
498. 

So  where  a  deed  could  not  be  made 

V^o^^xXy  until  a  marshal  whose  term 

Smith  V.  Gaines,  93  U.  S.  343.     But  see    had  expired  should  furnish  a  more  com- 

Matier  of  Dawson,  (Supm.  Ct.  Gen.  T.)    plete  description  of  the  land  sold  by 


20  Abb.  N.  Cas.  (N.  Y.)  188. 

**  The  sheriff  as  the  execiuive  officer 
of  the  court  is  charged  with  the  duty 
of  making  return  to  the  mandates  of  its 
writs,  but  what  return  he  shall  make 
is  within  his  own  control.  The  court 
cannot  dictate  what  it  shall  be.  Vas- 
tine  V.   Fury,    2  S.    &   R.    (Pa.)  426; 


him,  it  was  held  that  the  process  could 
be  regarded  as  still  in  the  marshal's 
hands  unexecuted,  and  that  he  might 
be  directed  by  the  court  to  amend  his 
return  so  as  to  furnish  information  to 
the  marshal  then  in  office  by  which  the 
latter  might  perfect  the  purchaser's 
title  by  making  a  proper  deed.    Ex p^ 

Maris  V,  Schermerhorn,  3  Whart.  (Pa.)    Worley,  iq  Fed.  Rep.  586. 

13.     It  can  only  require  that  it  shall        8.  Ledford  v,  Weber,  7  111.  App.  91; 
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(2)  After  Removal —  Change  of  Venue.  —  After  the  removal  ol 
a  cause  by  a  change  of  venue  the  court  from  which  the  cause  was 
removed  has  no  authority  to  permit  an  amendment  to  the  return 
on  the  original  process.^ 

7.  BetroAOtive  Effect.  —  An  amendment  of  the  return  relates 
back  to  the  original  I'eturn  and  operates  from  that  time,  where 
the  rights  of  innocent  third  persons  are  not  aflfected.* 

VIL  Eff£OT  of  avb  Objxotioks  to  Betuiui  —  1.  Bvidenoe  of 
Facts  Betomed  —  a.  In  General.  —  An  official  return  is  the 
best  evidence  of  the  doings  of  the  officer  under  the  mandates  of 
the  writ  or  process,  and  is  sufficient  as  proof  of  the  facts  which 
the  officer  is  authorized  and  required  to  certify.' 

Banton  v,  Adams,  65  Mo.  App.  6;  etc.,  R.  Co.,  116  N.  Car.  952;  Manning 
Mendelson  v,  Paschen,  71  Wis.  591.  v,  Roanoke,  etc.,  R.  Co.,  122  N.  Car. 

1.  State  V,   Raybarn,   31    Mo.  App.     824. 

385.  North  Dakota,  —  Mills  v,  Howland,  2 

AfUr  BemoTftl  to  Federal  Oourt.  —  The  N.  Dak.  30. 

jurisdiction   of  a  state    court  over  a  Rhode  Islands  —  Lake's  Petition,   15 

cause  is  terminated  by  the  filing  of  a  R.  I.  628. 

petition  for  removal,  with  the  accom-  Texas,  —  Hill    v,    Cunningham,    25 

panying  bond,   and  the  federal  court  Tex.  25. 

can  issue  no  order  to  nor  confer  any  Virginia,  —  Shenandoah  Valley  R, 
authority  upon  any  officer  of  the  state  Co.  v,  Ashby,  86  Va.  232;  Stotz  v.  Col- 
court  in  respect  to  any  matter  or  pro-  lins,  83  Va.  423. 

ceeding  in    the   cause   in   the   federal  IVest   Virginia,  —  Capehart  v,  Cun- 

court;andasthe  jurisdiction  of  the  fed-  ningham,  12  W.  Va.  750;    Hoopes  v, 

eral  court  over  the  person  of  the  de-  Devaughn,  43  W.  Va.  447. 

fendant  depends  upon  the  jurisdiction  8.  California,  —  McCoy  9.  Van  Ness, 

of  the  state  court,  if  the  latter  acquired  98  Cal.  675. 

no  jurisdiction  before  the  filing  of  the  Connecticut. — Jones  v,    Gilbert,    13 

petition  for  removal   nothing  can  be  Conn.  507,  holding  that  a  return  upon 

done  in  the  federal  court  in  aid  of  the  a  writ  of  attachment,  **  I  also  left  a 

jurisdiction  of  the  state  court.     Hawk-  true  and  attested  copy  with  the  within- 

ins  V,  Peirce,  79  Fed.   Rep.  452;  Tall-  named  defendants,  according  to  law, 

man  v,  Baltimore,  etc.,  R.  Co.,  45  Fed.  with  my  indorsement,"  tended  to  prove 

Rep.  156.     But  see  Richmond  v.  Brook-  the  fact  that  a  copy  of  the  writ  and  re- 

ings,  48  Fed.  Rep.  242;  Stalker  v.  Pull-  turn  describing  the  goods  attached  was 

man's  Palace  Car  Co.,  81  Fed.  Rep.  left  with  the  defendant  and  was  ad mis- 

989.     See  also  as  to  jurisdiction   of  the  sible  for  that  purpose;  Allen  v.  Gray, 

Serson  upon  removal  of  causes,  article  11  Conn.  95. 

EMOVAL  OF  Causes,  ante^  p.  150.  Illinois, — Smith   v,   Clinton  Bridge 

2.  Alabama,  —  Hodges    v.   Laird,  10  Co.,  13  111.  App.  572. 

Ala.  678;    Niolin  v,  Hamner,  22  Ala.  Indiana,  —  Splahn    v.    Gillespie,   48 

578;  Woodward  v.  Harbin,  4  Ala.  534;  Ind.   397;    Taylor  v,  Taylor,   64  Ind. 

McArthur  v,  Carrie,  32  Ala.  75.  356:    Foster   v,   Dryfus,    16  Ind.   158; 

Indiana,  —  Heaton    v,    Peterson,    6  White  v,  Webster,  58  Ind.  233. 

Ind.  App.  I.  Iowa,  —  Bridges  v.  Arnold,  37  Iowa 

Kentucky,  —  Malone  v,  Samuel,  3  A.  221. 

K.  Marsh.  (Ky.)  350;  Mason  v,  Ander-  Kentucky,  —  Morgan    v.  Hart,  9  B. 

son,  3  T.  B.  Mon.  (Ky.)  294.  Mon.  (Ky.)  81;  Bean  r.  Haflfendorfer, 

Maine,  —  Milliken  v,  Bailey,  61  Me.  84  Ky.  685;  Williams  v,  Herndon,  la 

316.  B.  Mon.  (Ky.)  484. 

Missouri,  —  Kitchen  v,  Reinsky,  42  New  York,  —  Wheeler  v.  New  York, 

Mo.  427.  etc.,    R.   Co.,    24   Barb.   (N.   Y.)    414; 

New  York,  —  People  v,  Ames,  35  N.  Boynton  v.  Keeseville  Electric  Light, 

Y.  482.  etc..  Co.,  (County  Ct.)  5  Misc.  (N.  Y.) 

North  Carolina,  —  Luttrell  v.  Martin,  ti8;    Henderson  v.  Cairns,    14  Barb. 

112  N.  Car.  593;  Grady  v.  Richmond,  (N.  Y.)  15. 

968  Volume  XVIII. 


SffMt  of  and                                 RE  TURNS.  OldMtioBf  to  BHvn. 

Etoh  When  Kot  CondiulTe,  an  official  return  must  be  regarded  as 
very  strong  evidence  of  the  facts  which  the  law  requires  the 
officer  to  certify.* 

b.  Lost  Return.  —  The  best  evidence  of  service  is  the  return 
of  the  officer;  but  if  this  cannot  be  had,  because  of  the  loss  or 
destruction  thereof,  secondary  evidence  is  admissible  to  prove 
the  fact,  either  by  the  testimony  of  the  officer  who  made  the 
service  •  or  by  docket  entries  made  in  the  case,' 

Ohio,  —  Pearson  v.  Pierce,  40  Ohio  Where  the  Truth  of  a  Betun  Xvat  Be 

St.  231.  Eftabliahed   by  proof  ab  extra,  the  evi- 

Tennessee.  —  Posey  v.  Eaton,  9  Lea  dence  must  show  such  an  execution  of 

(Tenn.)  505.  the  process  as  is  certified  in  the  return. 

Vermont.  —  Wilson  v.  Spear,  6S  Vt.  In  a  search  and  seizure  process,  the 

145;    Gilson  V,  Parkhurst,  53  Vt.  384,  truth  of    a   return    showing  that   the 

citing  Eastman  v,  Curtis,   4  Vt.   616;  officer  to  whom  it  was  directed  entered 

Swift  V.  Cobb,  10  Vt.  282.  "  the     within-named     premises     and 

S^^  bXso  supra,  \\\.  AJidavit  of  Serv*  therein      searched      for     intoxicating 

ice  —  Return  under  Oath.  liquors  and  found  and  seized  the  fol- 

Proof  of  Signatiire.  —  The  return  of  a  lowing  described  liquors,"  etc.,  is  corn- 
sheriff  in  the  court  in  which  he  is  an  pletely  negaiiired  by  evidence  showing 
officer  is  acted  upon  without  proof  of  that  such  search  or  seizure  was  made 
his  signature.  McDonald  v.  Carson,  not  by  the  officer  who  made  (he  return, 
94  N.  Car.  497.  but  by  strangers   to   the   officer;    and 

In  an  Action  of  Trover  by  an  OAeer  such    evidence    cannot    establish    the 

against  a  stranger  for  chattels  seized  truth  of  the  return.     State  v,  Kennis- 

on    execution,   it   was    held   that   the  ton,  67  Me.  558. 

otiicer  might  prove  the  seizure  by  parol  1.  Wyland    v.   Frost,   75   Iowa   209: 

evidence  and  was  not  restricted  to  a  Hoitt  v.  Skinner,  99    Iowa  361.     See 

return  on  the  execution   to  show   the  infra,  VII.  16.  Sufficiency  of  Evidence  to 

seizure.      Hovey    v.    Lovell,    9    Pick.  Impectch  Return. 

(Mass.)  68.  2.  Bridges  V.Arnold,  37  Iowa  221; 

Second  TJie  as  Eyldenoe.  —  A  certificate  McComb  v.  Council  Bluffs  Ins.  Co.,  83 

of  service  does  not  lose  its  force  by  Iowa  247. 

reason  of  the  fact  that  it  was  used  upon  Insnffioient  Foundation. —  Where  the 
the  entry  of  a  judgment  which  was  only  proof  that  the  summons  purport- 
subsequently  vacated,  but  it  may  be  ing  to  have  been  lost  or  destroyed 
used  a  second  time  upon  a  motion  for  was  ever  served  upon  the  defendant, 
judgment  and  affidavit  of  no  answer,  who  was  in  default,  consisted  of  an 
Brien  v.  Casey,  (C.  PI.  Gen.  T.)  2  Abb.  affidavit  by  the  plaintiff  that  said 
Pr.  (N.  Y.)-4i6.  summons  was  served  upon  the  plain- 
Proof  in  Ahsenoe  of  Original.  —  Execu-  tiff  by  another  person  more  than  seven 
tions  with  a  return  thereon  are  records  years  prior  to  the  making  of  the  affi- 
and  constitute  primary  evidence;  they  davit,  and  there  was  nothing  in  the 
cannot  be  proved  by  parol  without  first  record  or  in  the  affidavit  to  show 
accounting  for  the  original.  Williams  the  affiant's  means  of  knowledge,  or 
V.  Case,  14  Ind.  253;  Harlan  v.  Harris,  relative  to  the  particulars  of  the  loss  or 
17  Ind.  328.  See  also  infra,  VII.  i.  b.  destruction  of  the  summons,  or  excus- 
Lost  Return;  supra,  W,  i^.  a.  Must  Show  ing  the  delay  in  making  a  return  or 
Legal  Execution.  explaining   why  proof  of  service  was 

Where  the  Original  Betnm  Qas  Been  not  made  by  the  affidavit  of  the  party 

Altered  by  some  person  unauthorized  who  served  the  summons,  it  was  held 

and  unknown,  and  the  time  of  service  that  the  proof  was  insufficient  to  estab- 

becomes  material  as  showing  when  the  lish  service.     Brettell  v.  Deffebach,  6 

action  was  brought,  upon  an  objection  S.  Dak.  21. 

that  it  was  prematurely  begun,  parol  8.  Doty     v.     Deposit     Bldg.,     etc., 

evidence  is  permissible  to  showwheiher  Assoc.,  (Ky.  1898)  46  S.  W.  Rep.  219; 

service  was  made  on  or  after  the  date  Posey   v.   Eaton,   9   Lea  (Tenn.)  506; 

named   in    the   return.       McComb    v.  Stunkle  v.  Holland,  4  Kan.  App.  478. 

Council  Bluffs  Ins.  Co.,  83  Iowa  249.  See  also  Wilson  v.  Sanders,  4  Ky.  L. 
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2.  Presumption.  —  The  general  rule  is  that  every  presumption 
is  indulged  in  favor  of  the  legality  of  official  acts  as  evidenced  by 
the  officer's  return,  as  well  as  in  favor  of  the  truth  thereof.* 

8.  ConolnsiveiiMs  of  Eetnrn  — tf.  Absolute  Verity  as  Be- 

TWEBN  Parties  and   Privies.  —  under  tho  Strlot  Eoleof  tho  Oommon 

Law,  which  is  found  broadly  stated  and  adopted  in  many  Amer- 
ican cases,  an  officer's  return,  as  between  the  parties  to  a  suit 
and  their  privies,  imports  absolute  verity  and  cannot  be  contra- 
dicted in  the  suit,  as  in  the  case  of  original  process,  or  other- 
wise than  by  a  direct  attack,*  unless  relief  against  the  return  is 

Rep.  6i2:  Lemmings  v,  Mullins,  6  Ky.  i  Duv.  (Ky.)  307;  Webber  v,  Webber, 

L.  Rep.  523.  I  Met.  (Ky.)  21;  Thomas  v.  Mahone.  9 

In   Georgia^    in   a    suit  to  cancel  a  Bush  (Ky.)  T19;   Stigers  v.  Brent,  50 

sheriff's  deed  made  in   pursuance  of  Md.  214;  Abeli  v.  Simon,  49  Md.  318; 

a  leiry  and  sale  under  a  fi.  fa.  from  a  Sarlouis  v.  Firemen's  Ins.  Co.,  45  Md. 

justice's  court  on  a  judgment  against  241;   Windwart  v,  Allen,  13  Md.  196; 

the  plainiiff,  upon  the  ground  that  he  Slate  v.  Still,  11  Mo.  App.  283:  Foster 

was  not  served  with  a  copy  of  the  sum-  v.  Berry.   14  R.  I.  601;  San  Antonio, 

mons  issued  by  the  justice,  it  was  held  etc.,  R.  Co.  v.  Wells,  3  Tex.  Civ.  App. 

that  a  doclcet  entry  of  the  justice  show-  307. 

ing  an  entry  of  service  of  process  by  2.  Arkansas,  —  Ex  p.  St.  Louis,  etc., 
the  proper  officer,  it  appearing  that  the  R.  Co.,  40  Arlc.  141;  Chapline  v.  Rob- 
original  summons  was  lost,  was  ad-  ertson,  44  Ark.  202;  May  v.  Jameson, 
missible  in  evidence  over  the  objection  11  Ark.  36S. 

that  the  original  summons  or  an  ex-  Illinois. — Waggoners.  Green, 40 III. 

emplified  copy  was  the  highest  proof  of  App.  648;  Leitch  v,  Colson,  8  111.  App. 

service.     Battle  v.  Braswell,  (Ga.  1899)  458. 

32  S.  E.  Rep.  838.  But  in  Gray  v,  Mc-  Indiana.  —  Hite  v.  Fisher,  76  Ind. 
Neal,  12  Ga.  425,  it  was  held  that  the  234;  Smith  v.  Noe,  30  Ind.  117;  John- 
docket  of  the  justice  of  the  peace  in  ston  Harvester  Co.  v.  Bartley,  81  Ind. 
whose  court  the  judgment  is  rendered  406. 

ought  to  furnish  the  evidence  of  serv-  Maine. — Stinson   v.   Snow,    10  Me. 

ice  of  the  summons  on  the  defendant  263;  Gray  v,  Fessenden,  21  Me.  34. 

as  required  by  the  statute,  but  the  next  Maryland.  —  State  v.  Lawson,  2  Gill 

best  evidence  is  the  production  of  the  (Md.)  62. 

summons,  if  that  can  be  found,  and  if  Michigan,  —  Zimmerman     v.     Mer- 

not.  then  parol  evidence  of  service  is  chant's  Nat.  Bank,  t  Mich.  N.  P.  14. 

admissible.  Minnesota,  —  Tullis    v,    Brawley,    3 

EyidenoetoImpeaohEntry.  —  The  pre-  Minn.   277;    Frasier  v,    Williams,    15 

sumption  of  the  validity  of  the  service  Minn.  288. 

as  shown   by   the  appearance  docket  Missouri.  —  Delinger  v.  Higgins,  26 

cannot  be   overthrown  except  by  evi-  Mo.   180;  Stewart  v.  Stringer,  41  Mo. 

dence  which  is  of  greater  force  than  400;    Hallowell  v.  Page,  24  Mo.  590; 

merely  to  cast  doubt  upon  the  service  Heath  v.  Missouri,  etc.,  R.  Co.,  83  Mo. 

of  the  return.     Siunkle  v,  Holland,  4  617;  Shanklin  v.  Francis,  59  Mo.  App. 

Kan.   App.  478;  Posey  v,  Ealon,  9  Lea  178. 

(Tenn.)  500;  Harris  v.  McClanahan,  ll  New  Hampshire. — Smith  r.  Burn- 
Lea  (Tenn.)  181.  See  also  Lemmings  ham,  58  N.  H.  205;  Bolles  v,  Bowen, 
V.  MuUins,  6  Ky.  L.  Rep.  523.  45  N.   H.  124. 

1.  This  is  illustrated  in  the  preced-  New   York,  —  Columbia  Ins.  Co.  v, 

ing  sections  in  this  article.     See  also  Force,  (Supm.  Ct.  Gen.  T.)  8  How.  Pr. 

Fears    v.    Thompson,    82     Ala.     294;  (N.  Y.)  353,  where  it  is  said,  however, 

Whiitlesev  V.  Starr.  8  Conn.  134;  Rives  that    in    proper    cases  the  court   will 

V.  Kumler,  27  111.  291;  Baltimore,  etc.,  always  give  to  a  party  an  opportunity 

R.  Cu.  V.  Brant,  132  Ind.  37;  Cobb  v.  to  be  heard  upon  the  merits  where  the 

Newcomb,    7   Iowa  43;     Ketchum    v.  default  has  been  taken,   hut  that  be- 

White,  72  Iowa  193;  Ingraham  ^.  Mc-  yond  this  the  remedy  should  be  against 

Graw,  3  Kan.  521;  Fleece  v,  Goodrum.  the  officer. 
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sought  upon  the  ground  of  fraud,  as  that  a  false  return  was 
induced  by  one  of  the  parties  to  the  action.^  Fraud  and  mistake 
are  sometimes  by  statute  made  the  exclusive  grounds  for  attack- 
ing an  official  return,*  and  if  the  case  does  not  fall  within  such 

PenHsylvafda,  —  Smith  v,  Hooton,  3  erty  described  in  the  writ  was  held  to 

Pa.   Dist.  250;  Hess   v,   Weiogartner,  be  coaclusive  so  as  to  preclude  the  de- 

5  Pa.  D|st.  451;  Benwood  Ironworks  v.  fendant  from  testifying  that  the  officer 

Hutchinson,  loi   Pa.  St.  359;  Carter  v.  actually  toolc  a  part  of   the  property 

Shindel,  7  Pa.   Dist.  308;  Bennethum  from  him.     Rowell  v.   Klein,  44  Ind. 

V.  Bowers,  133  Pa.  St.  332,  holding  that  290:  Irvin  v.  Smith,  66  Wis.  113. 

a  return  showing  service  of  a  true  and  On  a  Xotion  to  i^vash  an  Baneution  the 

attested  *copy  cannot   be  contradicted  defendant  has  no  right  to  contradict 

by  showing  that  the  copy  served  was  the  sheriff's  return  by  showing  that  the 

not  a  true  and  attested  copy;   Mac-  lands  attached  did  not  belong  to  him. 

George  v.  Harrison  Chemical  Mfg.  Co.,  Magrew  v,  Foster,  54  Mo.  258. 

141  Pa.  St.  575.  1.  Trigg  v,  Lewis,  3  Litt.  (Ky.)  129; 

Rhode  Island.  —  Angell  v.  Bowler,  3  Shoffet  v,  Menifee.  4  Dana  (Ky.)  15a 

R.  I.  77.  See  infra,  VII.  5.  Relief  in  Equity. 

Tennessee.  —  Hutton  v.  Campbell,  10  8.1^    Btatato.  —  It    is    provided  by 

Lea  (Tenn.)  172  \citing  Nichol  cr.  Rid-  Stat.  Ky.  (1894),  §  3760,  that,  anless  in 

icy,  5  Yerg.  (Tenn.)  63;  Love  v.  Smith,  a  direct  proceeding  against  the  officer 

4  Verg.  (Tenn)  117;  McBee  v.  State,  or  his  sureties,  no  fact  officially  stated 

Meigs  (Tenn.)  122*  Pratt  v,  Phillips,  i  by  such  officer  in  respect  of  a  matter 

Sneed  (Tenn.)  543J.  about  which  be  is  by  law  required  to 

Vermont,  —  Hawks     v.     Baldwin,  make  a  statement  in  wtiting  shall  be 

Brayt.  (Vt  )  85.  called  in  question  except  upon  the  alle- 

West  Virginia,  —  Stewart  v,  Stewart,  gation  of  fraud  in  the  party  benefited 

27  W.  Va.  167;  Rader  v.  Adamson,  37  thereby  or  mistake  on  the  part  of  the 

W.  Va.  582.  officer.     Thomas  v,   Ireland,   88   Ky. 

England.  —  Rex  v,   Elkins,  4  Burr.  581;  Lock  v,  Slusher,  (Ky.  1897)  43  S. 

2129.  W.    Rep.    472.     But    see  Barboar  v, 

Porfeet    Botnrn    Without   Srtranooiis  Newkirk,  83  Ky.  529. 

Svidenoo.  —  See  supra,  IV.  4.  a.  Must  In  Bramlett  v,  McVey,  9I  Ky.  151,  it 

Show  Legal  Execution.  was  held  that  a  return  of  service  which 

Enle  of  State  Oourt  Appliod  In  Fodenl  is  false  may  be  attacked  and  the  col- 
Court.  —  The  general  rule  of  the  state  lection  of  the  judgment  by  default 
court  will  apply  to  the  return  of  a  based  thereon  enjoined  upon  an  alle- 
United  States  marshal,  and  where  it  is  gation  that  the  false  return  was  made 
held  that  an  officer's  return  in  the  state  by  misuke  of  the  officer.  But  it  is  held 
court  cannot  be  contradicted  by  ex-  that  where  a  judgment  in  favor  of  the 
traneous  evidence,  but  the  party  is  left  state  for  a  fine  is  rendered  which  re- 
to  his  remedy  against  the  officer  for  a  quires  imprisonment  upon  the  nonpay- 
false  return,  the  federal  court  will  ment  of  the  fine.  Independently  of  mis- 
adopt  the  same  rule.  Trimble  v.  Erie  take,  the  defendant  should  not  be 
Electric  Motor  Co.,  89  Fed.  Rep.  51.  required  to  look  alone  to  the  official 

Proposed     Amendmont.  —  Upon    the  bond  of  the  officer  for  redress,  but  may 

principle  of  the  conclusiveness  of  an  call  in  question  the  return  of  the  officer 

officer's  return   between   parties,   evi-  and  show  the  fact  that  the  judgment 

dence  will  not  be  received  to  contradict  was  rendered  without  notice  to  him. 

a   proposed    amendment.     Phillips   v.  Not  Confined  to  Collateral  Proceeding. 

Evans,  64  Mo.  17.  —  Under  this  statute  it  is  held  that  a 

Knlla  Bona.  —  A  return  of  nulla  bona  return  cannot  be  contradicted  for  the 
is  conclusive  evidence  that  the  party  purposeof  defeating  the  jurisdiction  of 
against  whom  the  return  is  made  has  the  court,  upon  a  motion  to  set  aside  a 
no  property  upon  which  the  execution  judgment,  and  the  statute  is  not  con- 
can  be  levied.  Baines  v.  Babcock,  95  fined  to  attacks  in  *'  a  collateral  pro- 
Cal.  581:  Hunt  v.  ^^inner,  39  Ark.  70.  ceeding."     Doty  v.  Deposit  Bldg.,  etc.. 

In  Replevin.  —  A  return  on  a  writ  of  Assoc.,  (Ky.  1898)  46  S.  W.  Rep.  2Iq; 

replevin  that  the  officer  had  made  dilt-  Thomas  v.  Ireland,  88  Ky.  581.     But  It 

gent  search  but  could  not  find  the  prop-  seems  that  in  the  absence  of  a  restrict- 
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statute  it  is  held  that  the  remedy  of  the  party  injured  must  be 
by  an  action  to  recover  damages  against  the  ofBcer  for  the  wrong. ^ 

AotioB  Agaiut  Offioer  for  VUm  Botnni.  —  The  direct  attack  to  which 
the  parties  are  restricted  is  an  action  against  the  officer  for  a 
false  return.* 

b.  Collateral  Attack.  —  The  general  rule  is  that  parties  to 
a  suit  and  their  privies  cannot  falsify  the  record  thereof  except  in 
a  direct  proceeding  to  vacate  or  annul  it ;  the  return  of  an  officer 
cannot  be  collaterally  attacked  by  them  and  is  conclusive  as  to 
all  the  facts  which  the  officer  is  authorized  to  certify.' 

ing  statute  the  retarn  may  be  contra-  App.  323;  Scrafield  v,  Sheeler,  18  111. 

dieted   before    judgment    by    motion.  App.  507;  Barnett  v.  Wolf,  70  111.  76; 

Barbour  v.  Newkirk,  83  Ky.  529.  Hunter  v,  Stonebumer,  92  111.  75;  Hib- 

1.  Thomas  v,  Ireland,  88  Ky.  581.  bard  v.  Ryan,  46  111.  App.  313;  Harri- 

2.  Arkansas, — Ex  p,  St.  Louis,  etc.,  son  v.  Hart,  21  111.  App.  348. 

R.  Co.,  40  Ark.  141;  Hunt  v.  Weiner,  Indiana.  —  Stockton  v.  Stockton,  59 

39  Ark.  70.  Ind.  574;  Johnson  v.  Patterson,  59  Ind. 

Indiana.  —  Stockton  v,  Stockton,  59  239;  Krug  v.  Davis,  85  Ind.  311;  State 

Ind.  574;  Rowell  v.  Klein,  44  Ind.  290.  v,  Davis,  73  Ind.  359;  Hume  v,  Con- 

Maine.  —  Hotchkiss  v.  Hunt,  56  Me.  duitt,  76  Ind.  598;    Hamilton  v,  Mat- 

352;  Stinson  v.  Snow,  10  Me.  2i53.  lock,   5   Blackf.  (Ind.)  421;  Burger  v, 

Massachusetts,  —  Lowery  v.  Cald  vvell.  Becket,  6  Blackf.  (Ind.) 61 ;  Remington 

139  Mass.  88;  Eastman  v,  Perkins,  10  v.  Henry,  6  Blackf.  (Ind.)  63;  Clark  v. 

Gush.  (Mass.)  249;  Niles  v.  Hancock,  Shaw,  79  Ind.  164. 

3  Met.  (Mass.)  568;  Collins  v.  Douglass,  Kansas,  —  Goddard   v.    Harbour,   56 

I  Gray  (Mass.^  167;  Davis  v.  Putnam,  Kan.  744;  Starkweather  v,  Morgan,  15 

5  Gray  (Mass.)  321;  Hensbaw  v,  Savil,  Kan.  274. 

114  Mass.  74;    Taylor  v.  Clarke,   121  Kentucky,  —  Shoffet    v,    Menifee,    4 

Mass.  319.  Dana  (Ky.)  150;  Trigg  v.  Lewis,  3  Litt. 

Minnesota,  —  Tullis    v,   Brawley,    3  (Ky.)  129;  McConnellz/.  Bowdry,  4  T. 

Minn.  277.  B.  Mon.  (Ky.)  399;  Smith  v,  Hornback 

Missouri, — McDonald  v.  Lee wright,  3   A.  K.  Marsh.  (Ky.)  393;    Small  v, 

31  Mo.  29;  Hallowell  v.  Page,  24  Mo.  Hodgen,  i  Litt.  (Ky.)  17;    Tribble  v, 

590;  Stewart  v.  Stringer,  41  Mo.  400;  Frame,  3  T.  B.  Mon.  (Ky.)  52. 

Heath  v,  Missouri,  etc.,  R.  Co.,  83  Mo.  Maine,  —  Hotchkiss  v.  Hunt,  56  Me. 

617.  252. 

New  Hampskire,  —  Clough  v,   Mon-  Massachusetts,  —  Bott  v,   Burnell,  o 

roe,  34  N.  H.  381;  Bolles  v.  Bowen,  45  Mass.    96;    Sawyer    v,   Harmon,   136 

N.  H.  124.  Mass.  414. 

Pennsylvania,  —  Knowles  v.  Lord,  4  Michigan,  —  Green     v.     Kindy,     43 

Whart.  (Pa.)  500;  MacGeorge  v,  Har-  Mich.   279;    Goodrow  v,  Buckley,  70 

rison  Chemical  Mfg.  Co.,  141  Pa.  St.  Mich.  513    Johnson  v.  Mead,  73  Mich. 

575;  Smith  V,  Hooton,  3  Pa.  Dist.  250.  326;    William   Wright   Co.   v,   Wayne 

7V««^jj^^.  —  McBee  v.  State,  Meigs  Circuit  Judge,   109  Mich.  139;  Albany 

(Tenn.)  122.  City  Bank  v.  Dorr,  Walk.  (Mich.)  317; 

Vermont.  —  Hawks      v,      Baldwin,  Michels  v.  Stork,  52  Mich.  260;  Ripley 

Brayt.  (Vt.)  85.  v,   Evans,  87  Mich.    218;    Coming  r. 

Braaoh  of  Duty.  —  But  it  is  held  that  Burton,  102  Mich.  86. 

the  party  may  not  be  restricted  to  an  Minnesota,  —  Stewart  v,  Duncan,  47 

action  for  a  false  return  as  an  exclu-  Minn.  285;  State  v.  Penner,  27  Minn, 

sive  rtmedy;  he  may  bring  an  action  269. 

upon   the   facts  of  the  case  as  for  a  Missouri,  —  Sams    v.  Armstrong,   8 

breach    of    official    duty.       Raker    v.  Mo.  App.  573;  Shanklin  v,  Francis,  59 

Bucher,  100  Cal.  216.  Mo.  App.  178;  Decker  v,  Armstrong, 

8.  Connecticut.  —  Metcalf  v,  Gillet,  5  87  Mo.  316;  Jeffries  v,  Wright,  51  Mo. 

Conn.  400:  Benjamin  v,  Hathaway,  3  215;   Hallowell  v.  Page,  24  Mo.  590; 

Conn.  528.  McDonald    v,  Leewrighl,  31  Mo.  29: 

Illinois,  —  Major  v.   People,  40  111.  Anthony  v,   Bartholow,   69   Mo.   i86» 
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BofootiTo  Betnrn.  —  It  is  also  held  that  the  return  is  sufficient  evi- 
dence of  jurisdiction  of  the  person  to  support  a  judgment  by 
default  on  a  collateral  attack,  even  if  such  return  is  defective  to 
the  extent  that  it  might  have  been  successfully  attacked  in  the  pro- 
ceeding, being  merely  voidable  and  not  void.^     The  sheriff  will 

holding  that  in  an  action  on  a  bond  of  The  return  upon  an  execution  that 
indemnity  executed  by  the  plaintiff  in  the  officer  could  find  no  property  of  the 
an  execution  to  the  sheriff,  for  the  seiz-    principal    debtor   and   that  he  levied 


ure  and  sale  under  the  execution  of 
property  claimed  by  a  third  party,  the 
official  return  is  conclusive  upon  the 
plaintiff  in  the  execution  upon  the  fact 
of  a  levy. 

New  Hampshire,  —  Brown  r.  Dayis, 
9  N.  H.  76;  Clough  V.  Monroe,  34  N. 
H.  381. 

New  York,  — Cozine  v,  Walter,  55  N. 
V.  304. 

North  Carolina,  —  Isley  v.  Boon,  113 
K.  Car.  249. 

Oregon,  —  White  v,  Johnson,  37  Ore- 
gon 282. 

Pennsylvania,  —  Levan  v,  Millhol- 
land,  114  Pa.  St.  49;  Ruth's  Appeal, 
(Pa.  1887)  10  Atl.  Rep.  886. 

Rhode  Island,  —  Estes  v,  Cooke,  12 
R.  I.  6. 

South  Carolina,  —  Genobles  v.  West, 
23  S.  Car.  166. 

Tennessee,  —  Love  v.  Smith,  4  Yerg. 


upon  the  property  of  the  surety  cannot 
te  impeached  collaterally.  Mueller  v. 
Bates,  2  Disney  (Ohio)  318.  Compare 
Perry  v.  Hardison,  99  K   Car.  21. 

Bttnm  Long  AfUr  Time.—  A  return 
on  an  execution  showing  "  debt  and 
costs  paid  *'  which  is  made  two  years 
out  of  time  and  not  less  than  a  year 
after  the  commencement  of  a  suit 
founded  upon  a  promise  b^  the  defend- 
ant that  in  case  the  plaintiff  would  for- 
bear to  proceed  in  an  execution  issued 
by  him  on  the  goods  of  a  son  of  the  de- 
fendant,  the  defendant  would  pay  the 
plaintiff,    is  not  conclusive   upon  the 

glaintiff.     Weidman  v.  Weitzel,  13  S. 
;  R.  (Pa.)  96.     See  also  Williams  v, 
Carr.  i  Rawle  (Pa.)  420. 

Xarthal's  Setum.  —  A  judgment  of 
the  Circuit  Court  of  the  United  States 
sitting  in  a  particular  state  is  to  be 
treated  as  a  domestic  judgment  in  that 


!Tenn.)   117;    McBee   v.   State,  Meigs  state,  and  the  return  of  service  of  pro- 

Tenn.^   122;    Posey  v,   Eaton,  9  Lea  cess  by  the  marshal  is  to  be  put  upon 

(Tenn.)  500.  the  same  footing  as  the  service  of  the 

Texas,  —  Holt  r.  Hunt,  18  Tex.  Civ.  proper  officer  in    the   state  court.     In 

App.  363  \citing  Schneider  v,  Ferguson,  Kansas  the  rule  as  to  the  sheriff  that 

77  Tex.  572;  Flaniken  v,  Neal,  67  Tex.  matters  within  his  personal  knowledge 


631]. 

Vermont,  —  White     River    Bank    v. 

Downer,  29  Vt.  332. 

United  States,  —  Brown  v,  Kennedy, 
15  Wall.  (U.  S.)  591. 

Foreign  Judgmonts.  —  See  article 
Jurisdiction,  vol.  12,  p.  216  et  sef, 

Kulla  Bona. —  In  a  scire  facias  to 
have  an  execution  against  real  estate 


will  be  conclusively  evidenced  by  the 
return,  and  matters  not  within  his  per* 
sonal  knowledge  may  be  contradicted, 
is  applied  to  the  return  of  a  marshal. 
Thomas  v.  Owen,  58  Kan.  313. 

Liability  of  Indorser  of  Writ.  —  Where 
the  liability  of  one  as  the  indorser  of  a 
writ  is  by  statute  made  to  depend  upon 
certain    facts   to  be  evidenced   by  an 


on  a  transcript  of  a  justice's  judgment,  official    return    thereof,    such    return, 

the  defendant  cannot  question  the  truth  being     made     conclusive,     fixes    the 

of  the  constable's  return   "no   prop-  liability  of  such  indorser  and  cannot  be 

erty '*  to  the  execution.     Hamilton  v.  contradicted.     Chesley  z/.  Perry,  78  Me. 

Matlock,  5  Blackf.  (Ind.)  421.    To  the  164;  Craig  v.  Fessenden,  21  Me.  34. 

same  effect  see  Mover  v.  Mover,  7  N.  1.  Tewalt  v.  Irwin,  164  111.  592;  Cav- 

Y.  App.  Div.  523;  Ripley  r.  Evans,  87  anaugh  v.  Smith,  84  Ind.  380;  Baker  c;. 

Mich.   218;     William    Wright    Co.    v.  Jamison,  73  Iowa  698;  Friend  z^.  Green, 

Wayne  Circuit  Judge,  109  Mich.  139;  43  Kan.  167;  Loughridge  r.  Rowland.  52 

Albany   City    Bank    v.    Dorr,    Walk.  Miss.  546;  Smith  v.  Bradley,  6  Smed. 

(Mich)  317,   wherein  it  was  said  that  &  M.  (Miss.)  485;  Gandy  v.  Jolly,  35 

while   a   return  of  nulla  bona   cannot  Neb.  711.  n'ted  in    Campbell   Printing 

be   contradicted    in    a    creditor's   suit  Press,  etc.,  Co.  v.  Marder,  50  Neb.  287. 

founded  thereon,  the  defendant  might  See    also   Sargeant   v.    Mead,   (Supm. 

move  in  the  main  case  to  set  it  aside.  Ct.  Gen.  T.)  i  N.  Y.  Supp.  589;  Isley 
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not  be  permitted  to  give  evidence  which  will  tend  to  falsify  it,* 
4.  Belaxation  of  Strict  Cominoii-law  Bnle  as  to  Conolusiveness.  — 

As  will  be  seen  from  the  following  sections,  the  general  tendency 

of  the  modern  decisions  is  to  allow  an  official  return  to  be 
impeached  by  affidavit,  plea,  motion,  or  other  direct  proceeding 
to  vacate  it,  any  evils  or  inconvenience  which  might  result  from 

such  a  course  being  considered  greatly  outweighed  by  the  injus- 
tice which  would  often  result  from  an  adherence  to  the  strict 
common -law  rule.* 

V,  Boon,   T13  N.  Car.  249;  Strong  v.  to  resort  to  parol  evidence  for  the  pur* 

Barnbart,  6  Oregon  93.     Seej»/ra,  VI.  pose  of  impeaching  the  return.     Davis 

Amendment  of  Return.  v.  Dresback,  81  111.  393,  a  case  where 

Detarminatioii  of  Snffldenoj  Co&oIiisIto.  a  bill  was  brought  to  set  aside  a  sale 

—  If  the  service  of  original  notice  is  in  under  decree  of  foreclosure  rendered 

part  imperfect,  but  it  appears  that  the  upon  a  return  of  the  service  of  process 

trial  court  determined  its  sufficiency,  shown  to  have  been  false. 

it  cannot  be  attacked  in   a  collateral  TJxidor  Partienlar  Statateo   the  return 

riroceeding.  Schneitman  v.  Noble,  75  upon  certain  kinds  of  process  may  not 
owa  120:  Shav^han  v,  Loffer,  24  Iowa  be  conclusive.  Thus,  in  Rust  v.  Van- 
226;  Myers  v,  Davis,  47  Iowa  328;  vacter,  9  W.  Va.  600,  it  was  held  that 
Shea  V,  Quinttn,  30  Iowa  58;  Ketchum  whatever  might  have  been  the  common- 
er. White,  72  Iowa  193;  Baker  v.  Jami-  law  rule  as  to  the  conclusiveness  of 
son,  73  Iowa  698.  the  officer's  return  upon  a  writ  of  habeas 

1.  Martin  v.  Barney,  20  Ala.  369;  corpus,  it  was  not  conclusive  under  the 
Benjamin  v,  Hathaway,  3  Conn.  528.  statute  in  that  state  which  provided 
But  see  supra^  VI.  Amendment  of  that  the  court  or  judge,  after  hearing 
Return,  the  matter,  **  both  upon  the  return  and 

2.  Crosby  v.  Farmer,  39  Minn.  305;  upon  any  other  evidence,  shall,'*  etc.. 
Union  Nat.  Bank  v.  Centreville  First  under  which  the  return  may  be  contra- 
Nat.  Bank,  90  III.  56.  dieted  in  whole  or  in  part. 

Jvrifldiotion. —  A  return  may  be  con-  Boason  of  Enlo  and  Selaxation  Tbereot 

tradicted    when    the    question   of    the  — '*  The  reason  usuallv  given  for  the 

jurisdiction  of  the  party  arises,  and  it  rule   [at  common   law]    is    that   it   is 

may   be  shown  that  jurisdiction  was  necessary  to  secure  the  rights  of  par- 

never    in    fact   obtained.     Toepfer   z^  ties  and  give  validity  and  effect  to  the 

Lampert,  (Wis.   1899)  78  N.   W.    Rep.  acts  of  ministerial  officers.    In  England 

779  \s^^*'*S  Rape  v.  Heaton,  9  Wis.  328;  process   could   only  be  served  by  the 

Pollard  V.  Wegener,  13  Wis.   569;    St.  sheriff,  who  was  the  only  ministerial 

Sure  V.  Lindesfelt,  82  Wis.  346].  officer  known  to  the  courts  for  that  pur- 

In  Nebraska  it  is  held  that  extrinsic  pose.  Moreover,  under  the  common- 
evidence  is  admissible  in  a  collateral  law  practice  which  obtained  there,  it 
proceeding  for  the  purpose  of  impeach-  was  almost  impossible  for  judgment 
ing  an  officer's  return.  Campbell  to  be  rendered  against  a  party  without 
Printing  Press,  etc.,  Co.  v.  Marder,  50  actual  personal  notice  to  him.  Under 
Neb.  287;  Holliday  v.  Brown,  33  Neb.  such  a  system  the  rule  might  be  con- 
657;  Wilson  V.  Shipman,  34  Neb.  573.  venient,  and  without  much  danger  of 

In  Indiana  it  was  held  that  upon  an  Working    injustice.       But    under    the 

action  for  a  judgement  for  alimony  the  practice  which  obtains  in  this  and  other 

defendant  might  plead  and  show  the  states,  most  of  the  old  safeguards  have 

falsity  of  a  return  showing  service  of  been   removed,  and  the  necessity  for 

process.     Cavanaugh  r.  Smith,  84  Ind.  modifying  the  rule  and  adapting  it  to 

380.  the  changed  condition  of  the  law  has 

In /////fiTiV  it  seems  that  the  propriety  been    often    felt  and  frequently  acted 

of  permitting  impeachment  of  the  re-  upon,  especially  in  the  case  of  original 

turn  is  made  to  depend  largely  upon  process    by   which   the  court  acquires 

whether  only  the  parties  to  the  original  jurisdiction."     Crosby   v.   Farmer,   39 

record  are  affected,  or  the  rights  of  in-  Minn.  307. 

terested  third  parties  have  intervened,  The  injustice  of  adhering  strictly  to 

it  being  held  proper  in  the  former  case  the  old  rule  in  some  cases  is  illustrated 
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5.  Belief  in  Bqnity.  —  If  a  sheriff  makes  a  false  return  fraudu* 
lently,  in  collusion  with  a  party,  or  by  mistake,  a  court  of  equity 
has  unquestioned  jurisdiction  to  interpose  and  give  appropriate 
relief,  and  to  give  effect  to  this  remedy  the  party  should  be  per- 
mitted to  aver  against  the  truth  of  the  return  and  show  it  to  be 
false  though  it  be  a  matter  of  record.^  Under  a  strict  adherence 
to  the  common-law  rule  as  to  the  verity  of  an  ofHcial  return,  the 
mere  falsity  of  a  return  showing  service  of  process  is  held  not  to 
be  sufficient  ground  for  the  interposition  of  the  court  of  equity 
in  the  absence  of  an  allegation  of  fraud,*  but  in  many  other  cases 
equity  will  grant  relief  by  means  of  its  injunctive  process  against 
the  enforcement  of  a  judgment  based  upon  a  false  return  of  the 
service  of  process,  for  the  purpose  of  which  such  a  return  is  not 
conclusive.* 

in  Gary  v,  Sute,   ii  Tex.  App.  534,  (Tenn.)  523;  Bell  v.  Williams,  i  Head 

wherein  the  court  said:  "  To  remit  the  (Tenn.)    229;    Wood    v,    Chilcoat,     i 

party  to  his  action  of  damages  against  Coldw.  (Tenn.)  423. 

the  sheiiff  in  a  great  many  instances  See     further     for    equitable    relief 

would  be  fruitless.     The  sheriff  may  against  judgments,  infra^  VII.  6.  Mo^ 

be  insolirent,  and  so  may  be  his  sure-  Hon  or  Action  to  Set  Aside  Default  Juelg* 

ties.     Let  us  suppose  a  case.     A  sues  ment;  and  article  Judgments,  vol.  ii« 

B  on  a  claim  to  which  B  has  a  good  p.  1168. 

defense.     The  sheriff  or  constable  re-  Oonflned  to  Oontradiotloii  hj  Beoord.  — 

turns  that  he  has  served   B,  when  in  In  Hunter  v,  Stoneburner,  92  111.  75,  a 

fact  he    has    not.     A  gets   judgment  bill  was  filed  10  set  aside  a  sale  upon 

against  B  by  default;  execuuon  issues  the  ground  that  the  complainant  in  the 

against  him,  whereupon  he,  B,  seeks  bill  was  not  served  with  process  in  the 

to  set  aside  the  judgment  upon  the  proceedings  in  which  the  sale  was  had. 

ground  that  he  has  had  no  notice  of  The  court  held  in  this  case  that  the 

the  suit.     Mast  he  be  told  by  a  court  return   showing   service   was  binding 

of  justice  that  he  cannot  and  will  not  upon  the  complainant,  adding:    "  It  is 

be  heard,  and  to  pay  the  money  and  in  rare  cases  only  that  the  return  of  the 

look  to  the  sheriff  or  constable?    This  officer  can  be  contradicted,  except  in  a 

appears  to  us  to  be  in  violation  of  that  direct  proceeding  by  suit  against  the 

principle  which  will  not  permit  a  citi-  officer  for  a  false  return.     In  all  other 

zen's  property  to  be  taken  without  due  cases,  almost  without  an  exception,  the 

course  of  law.     No   principle   can  be  return   is  held  to  be  conclusive.     An 

just   which  deprives  a  person  of  his  exception   to  the  rule  is  where  some 

property  without  giving  him  a  hear-  other  portion  of  the  record  in  the  same 

ing."  case  contradicts  the  return,  but  it  can- 

1.  Ridgeway  v.  State  Bank,  ii  not  be  done  by  evidence  dehors  the 
Humph.   (Tenn.)  523;    Word  v.  Chil-  record." 

coat,  I  Coldw.  (Tenn.)  423;  Phillips  v.  Blreet  Attaok.  —  A   bill   to  enjoin  a 

Evans,  64  Mo.  17.  judgment  upon  the  gruund  of  falsity 

2.  Preston  v,  Kindrick,  94  Va.  760;  of  the  return  showing  service  of  pro- 
Knox  County  v.  Harshman,  133  U.  S.  cess  has  been  considered  in  some  cases 
152;  Walker  v.  Robbins,  14  How.  (U.  as  a  direct  attack.  Duncan  v,  Ger- 
S.)  584.  dine,  59  Miss.  550;  McNeill  v,  Edie,  24 

8.  Martin    v,  Barney,  20   Ala.   369;  Kan.  108. 

Rivard  v.  Gardner,  39  111.  125;    Jones  And  an  action  in  equity  which  seeks 

V.  Neely,  82  III.  71;    Hickey  v.  Stone,  to  annul  a  judgment  has  been  held  to 

60   III.  450;    Allen  V.   Hickey,   53  111.  ■  be  a  direct  attack  though  it  seeks  re- 

App.  w\\citing  Owens  v,  Ranstead,  22  lief  beyond  the  setting  aside  of  the  for- 

III.  161;  Davis  V.  Dtesback,  81  111.  393;  mer  action.     Genobles  v.  West,  23  S. 

Cairo,  etc.,  R.  Co.  v.  Hoi  brook,  92  III.  Car.  154. 

297;    Colson   V.   Leitch,   ito   111.   504];  But  from  the  cases  cited  to  the  propo- 

Duncan    v.    Gerdine,    59    Miss.    550;  sition  that  upon  a  collateral  attack  the 

Ridgeway  v.  State  Bank,  11  Humph,  return  is  conclusive  upon  the  parties 
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6.  Motion  or  Action  to  Set  Aside  Defanlt  Judgment.  —  While  the 
strict  rule  as  to  the  conclusiveness  of  an  officer's  return  applies 
to  all  stages  of  the  proceeding,  whether  before  or  after  judg- 
ment/ unless  the  return  was  procured  or  induced  by  the  plain- 
tiff or  he  can  be  connected  with  the  deception  in  some  way,*  it 
seems  that  the  better  rule  is  that  a  false  return  of  service  of  pro- 
cess may  be  contradicted  upon  a  motion  to  set  aside  a  judgment 
by  default,*  or  in  the  statutory  action  to  set  aside  such  a  judg- 

and  their  privies  (supra,  VII.  3.  b.  Col-  v.   Farmer,   39  Minn.   307,   overruling 

lateral  Attack)^  it  will  appear  that  a  bill  Tullis  v,  Brawley,  3  Minn.  277. 

to  enjoin  a  judgment  is  considered  of  Mississippi,  —  Meridian   v,  Trussell, 

this  character.     This  seems  to  be  the  52  Miss.  711;    Meyer  v.  Whitehead,  62 

general  rule,  as  will  also  appear  from  Miss.   389,   citing   an  express  statute 

the  cases  cited  in  the  article  Jurisdic-  permitting   the  falsity  of  a  return  of 

TION,  vol.  12,  p.  196,  in  support  of  the  service  to  be  shown  by  either  party 

rule  against  the  collateral   attack  on  to  the  action. 

judgments  of  courts  of  general  juris-  N'ew     York,  —  Van     Rensselaer     v, 

diction.     And  in  Nebraska,  upon  hold-  Chadwick,  (Supm.  Ct.  Gen.  T.)  7  How. 

ing  that  a  return  might  be  contradicted  Pr.  (N.  Y.)  297;  Wallis  r.  Lott,  (Supm. 

upon  collateral  attack,  the  earlier  rul-  Ct.)  15  How.  Pr.  (N.  Y.)  567. 

ing  that  a  suit  in  equity  would  not  lie  North      Carolina. — Chadboum      v. 

to  set  aside  a  judgment  founded  upon  Johnston,  119  N.  Car.  282;    Godwin  v, 

a  false  return  because  this  was  a  col-  Monds,  106  N.  Car.  448. 

lateral  attack  was  overruled.    Campbell  South    Dakota,  —  Brettell    v,    Deffe- 

Printing  Press,  etc.,  Co.  v,  Marder,  50  bach,  6  S.  Dak.  21. 

Neb.  287.  Defendant  XisM  by  Service  of  Inoorreot 

1.  Rader  v.  Adamson,  37  W.  Va.  582;  Copy.  —  Where  a   return  of  an  officer 

Stewart  v,  Stewart,  27  W.  Va.  167.  shows  service  of  a  true  copy  of   the 

8.  Ramsburg  v,  Kline,  96  Va.  465;  original  notice,  it  may  be  shown  that 

Wohlford  V,  Trinkle,  90  Va.  227.  the  copy  served  notified  the  defendant 

Suit  to  Aniral  Judgment.  —  In  Kemp-  to  appear  at  a  wrong  date,  whereby  a 

ner  v,  Jordan,  7  Tex.  Civ.  App.  275,  it  judgment    by    default    was    suffered, 

was  held  that  in  a  suit  to  annul  a  judg-  Browning  v.  Gosnell,  91  Iowa  448. 

ment  a  return  in  the  former  suit  may  Isino  to  Jury.  — Upon  motion  to  set 

be   impeached    by    showing  that    the  aside  the  judgment  it  is  competent  for 

plaintiff  has  procured  or  connived  at  the  court  to  direct  an  issue  to  try  the 

its  falsity.     The  court  said  that  the  question  of  the  alleged  falsity  of  the 

question  had  never  before  been  decided  return  of  the  officer  as  to  the  service  of 

in  Texas,  the  summons.     Meyer  v.  Whitehead, 

8.  California.  —  People     v.     Dodge,  62  Miss.  387. 

104  Cal.  487.  Aftor  a  Beoree  Pro  Oonfeiso  the  defend- 

Colorado.  —  Du  Bois  v,  Clark,  (Colo,  ant  may  file   a  petition  for  a  writ  of 

App.  1898)  55  Pac.  Rep.  750.  error  coram  nobis  and  ask  that  it  opei- 

Geor^ia.  —  Dasher  v.  Dasher,  47  Ga.  ate  as  a  supersedeas  to  restrain  and 

320;  Dairant  v.  Carlton,  53  Ga.  491.  stay  proceedings  under  a  void  decree. 

Illinois.  —  Brown   v.  Brown,  59  111,  Leftwick  v.  Hamilton,  9  Heisk.  (Tenn.) 

315.  310,  wherein  the  court  further  said  that 

Iowa.  —  Browning     v.    Gosnell,    91  the  decisions  in  that  state  to  the  end 

Iowa  448;  Hotttv.  Skinner,  99  Iowa 361.  that  the  return  of  an  officer  of  the  serv- 

Maryland.  —  Coulbourn  v.  Fleming,  ice  of  original  process  cannot  be  con- 

78  Md.  210,  holding  that  the  return  is  tradicted  were  made  in  suits  at  law  in 

to  be  taken  as  prima  facie  true.     See  proceedings  in  cases  of  certiorari  and 

also  Abell  v.  Simon,  49  Md.  324.  supersedeas,   and   that   the    rule    had 

Afichi/ran. — Zimmerman     v.     Mer-  been  adhered  to  in  obedience  to  prece- 

chant's  Nat.  Bank,  i  Mich.  N.  P.  14.  dent  rather  than  from  a  conviction  of 

Minnesota.  —  Gray  z^.  Hays,  41  Minn,  its  original  correctness,   but  that  the 

12;  Allen  V.  Mclntyre,  56  Minn.  351;  entire  court  concurred  in  the  opinion 

Burton   v.  Schenck,  40  Minn.  52;  Jen-  that  such  an  issue  conld  be  made  and 

sen  V,  Crevier,  33  Minn.  372;    Crosby  tried  by  proceedings  in  chancery. 
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menty^  even  though  the  return  is  not  subject  to  contradiction  for 
the  purpose  of  defeating  the  jurisdiction  of  the  court,  the  motion 

or  action  to  vacate  or  set  aside  a  judgment  being  for  the  purpose 
of  affording  to  the  party  an  opportunity  to  appear  and  defend.* 

1.  Iowa,  —  Wyland  v.  Frost,  75  lovra  fendant  may  show  that  the  summons 
209.  was    not    in   fact  served    upon    him. 

Minnesota, '^Yi.ViyxVbQTi  v.  Da  vies,  51  Nietert    r.   Trentman,    104    Ind.   390; 

Minn.  363.  Shepherd  v.  Marvel,  16  Ind.  App.  418. 

New  York.  —  Dutton  v.  Smith,  23  N.  See  also  Murrer  v.  Security  Co.,  131 

Y.  App.  Div.  188,  holding  that  the  de-  Ind.  35. 

fendant  was  not  confined  to  a  motion  But  so  far  from  expressly  overruling 
to  vacate  a  judgment,  but  might  bring  the  former  decisions,  in  Nieteri  s. 
an  action  to  set  it  aside.  Formerly,  in  Trentman,  104  Ind.  390,  the  court  re- 
New  York,  if  a  defendant  had  no  no-  fused  to  give  so  broad  an  application 
tice  of  suit  before  judgment,  it  was  to  them  as  was  claimed  on  behalf 
held  under  the  code  that  his  only  rem-  of  the  part^  resisting  the  application, 
edy  was  by  appeal,  and  tbat  on  such  and  placed  its  decision  upon  the  ground 
appeal  the  defendant  could  show  by  that  the  object  of  the  proceeding  was 
affidavit  the  want  or  defect  of  service,  neither  to  set  aside  the  service  of  sum- 
Waring  V,  McKinley,  62  Barb.  (N.  Y.)  mons  nor  to  question  the  jurisdiction 
621;  Fitch  r.  Devlin,  15  Barb.  (N.  Y.)47.  which  the  court  had  acquired  over  (he 

South  Carolina,  —  Genobles  v.  West,  party  in  virtue  of  the  sheriff's  return, 

23  S.  Car.  154.  but  simply  to  have  a  default  set  aside 

Washington.  —  Johnson  v,  Gregory,  upon   the  ground   that   I  he   defaulted 

4  Wash.  109.  party  had  at  the  time  no  actual  notice 

2.  Scrafield  v.  Sheeler,  18  III.  App.  of  the  pendency  of  the  action,  and 
507;  Brown  v.  Brown,  59  III.  315;  Zim-  hence  his  neglect  for  not  appearing  in 
merman  v.  Merchant's  Nat.  Bank,  i  time  to  make  his  defense  was  excus- 
Mich.  N.  P.  14;    Trimble  v,  Erie  Elec-  able. 

trie  Motor  Co.,  89  Fed.  Rep.  51.  But  in  Cully  v.  Shirk,  131  Ind.  76,  it 

In    Indiana    the  doctrine   has    been  was  held  that  a  complaint,  in  an  action 

stated  to  be  that  *' for  the  purpose  of  to  vacate  and  declare  null  and  void  a 

affecting  or  questioning  the  fact  and  judf^ment  and  decree,  alleging  that  the 

validity  of  the  service  and  the  jurisdic-  plaintiff  **  never  had,  at  any  time,  any 

tion  of  the  court  over  the  person  of  the  notice  of  any   kind   whatever  of   the 

party  in  the  case  wherein  the  summons  filing  of  said  complaint  or  the  pendency 

was  issued,  the  truth  of  the  return  may  of  said  action,"  and  that  the  return  of 

not  be  denied.*'    Htte  v,  Fisher,  76  Ind.  the  sheriff  on  the  summons  was  false, 

231.     But  where  the  application  is  not  did  not  present  an  application  under 

to  set  aside  the  service  and  does  not  the  statute  to  be  relieved  from  a  judg- 

involve  the  jurisdiction   of  the  court  ment  obtained  through  the  defendant's 

over  the  person,  but  its  whole  scope  is  mistake,  inadvertence,  surprise,  or  ex- 

to  show  that  while  in  contemplation  of  cusable  neglect,  but  was  simply  a  suit 

law   the  defendant   had    been  served  to  have  a  judgment  set  aside  upon  the 

with  process  he  had   no  actual  knowl-  ground  that  the  return  was  false  and 

edge  of  the  institution  of  the  suit  or  that  the  court  was  without  jurisdiction 

proceedings  against  him,  and  is  there-  of  the  person  of  the  defendant;    and 

fore  excusable  under  the  circumstances  without  an  allegation  of  fraud  in  such 

for  neglecting  to  appear  and  make  de-  a    case    the     return    could     not     be 

fense,  it  is  proper.     Birch  v,  Frantz,  77  attacked. 

Ind.  199;  Hite  v,  Fisher,  76  Ind.  231;  In  Bhode  Island  it  was  held  that 
Krug  V.  Davis,  85  Ind.  311;  Nichols  v,  while  it  is  true  that  an  officer's  return 
Nichols,  96  Ind.  433;  Smith  v,  Noe,  30  upon  a  writ  is  conclusive  and  cannot 
Ind.  117.  be  controverted  incidentally  by  motion 
Later  cases  in  this  state  in  effect  or  plea  except  in  cases  specially  pro- 
overrule  the  former  doctrine  that  the  vided  for  by  statute,  yet  as  under  the 
defendant  cannot  have  a  judgment  set  Judiciary  Act  the  court  has  control 
aside  by  contradicting  the  return,  hold-  over  its  decrees  for  the  period  of  six 
ing  that  for  the  purpose  of  rendering  months  after  the  entry  thereof,  and 
an   excuse  for  not  appearing  the  de-  may  for  cause  shown  set  aside  a  decree 
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EfEwt  of  Setting  Aside  Judgment.  —  Upon  setting  aside  a  judgment 
on  the  ground  of  the  falsity  of  the  return  of  service  of  process 
the  court  should  treat  the  case  as  a  pending  one  and  require  the 
defendant  to  plead  at  once,  so  as  to  give  to  the  plaintiff  a  trial 
and  judgment  if  he  should  be  found  entitled  to  it.* 

7.  Certiorari.  —  An  official  return  cannot  be  contradicted  upon 
a  petition  for  certiorari  or  supersedeas  as  an  excuse  for  failing  to 
effect  an  appeal  at  the  proper  time,* 

8.  Plea  in  Abatement  or  Motion  to  Set  Aside  Betnm  —  a.  IN 
General,  —  In  some  cases  it  is  held  that  if  the  officer's  return 
shows  service  of  process  the  defendant  may  plead  in  abatement 
matter  in  contradiction  thereof.*     Where  this  is  allowed  the  plea 

and  reinstate  the  case  or  make  new  the  official  return  of  an  officer.  This 
entry  and  take  other  proceedings  with  return  must  be  treated  as  absolutely 
proper  notice  to  parties,  as  it  may  by  true,  and,  if  true,  the  appellant  was 
general  rule  or  special  order  direct,  it  guilty  of  negligence  in  not  making  his 
is  within  the  power  of  the  court  to  set  defense,  if  any  he  had,  before  the  jus- 
aside  a  decree  on  the  ground  that  the  tice  of  the  peace.  He  cannot  be  heard 
defendant  bad  no  notice  of  the  pend-  under  such  circumstances  to  allege 
ency  thereof;  and  this  is  no  infringe-  that  the  judgment  was  not  the  result 
ment  of  the  rule  stated  as  to  the  of  negligence  on  his  part,  or  to  say  (as 
conclusiveness  of  the  officer's  return,  an  excuse  for  not  talcing  an  appeal  in 
Locke  V,  Locke,  i8  R.  I.  716.  the  ordinary  way)  that  he  was  ignorant 
Li  CayM  of  Fraud. —  In  Kentucky^  of  the  existence  of  the  judgment.  If 
under  a  statute  which  provides  that  in  fact  the  summons  was  served  on 
except  in  a  direct  proceeding  against  him  on  April  21,  1876,  as  stated  in  the 
the  officer  or  his  sureties  an  official  return  of  the  officer  (and  this  must  be 
return  cannot  be  contradicted  unless  taken  as  true),  he  had  the  means  of 
upon  an  allegation  of  fraud  in  the  knowing  of  the  judgment,  and  it  was 
party  benefited  thereby  or  mistake  on  his  own  fault  if  he  did  not  know  it. 
the  part  of  the  officer,  it  is  held  that  He  fails  to  satisfy  us  that  the  judg- 
upon  a  judgment  by  default  the  de-  ment  was  not  the  result  of  his  own 
fendant  cannot  move  to  set  aside  the  negligence,  and  he  fails  to  show  that  it 
judgment  upon  the  ground  of  the  fals-  was  not  in  his  power  to  take  an  appeal 
ity  of  the  return  mrrely  for  the  purpose  in  the  ordinary  way.'* 
of  defeating  the  jurisdiction  of  the  8.  Buckingham  z'.  Osborne,  44  Conn, 
court  on  that  ground.  Doty  v.  Deposit  133;  Sibert  v.  Thorp,  77  111.  44;  Min- 
Bldg.,  etc.,  Assoc.,  (Ky.  1898)468,  W.  cral  Point  R.  Co.  v.  Keep.  22  111.  15; 
Rep.  219.  Callender  v.  Gates,  45  III.  App.  374; 

1.  Meyer  v.  Whitehead,  62  Miss.  Chicago  Sectional  ElectricUnderground 
387.  See  also  Brown  v.  Brown,  59  111.  Co.  v.  Congdon  Brake  Shoe  Mfg.  Co., 
315.  Ill   111.  309;  Union  Nat.  Bank  v.  Cen- 

2.  Gardner  v.  Barger,  4  Heisk.  treville  First  Nat.  Bank,  90  111.  56; 
fTenn.)  668;  Harris  v,  Gleghorn,  12  Ryan  v.  Lander,  89  111.  554.  See  also 
Lea  (Tenn.)  381;  Wilson  v.  Moss,  7  Carlisle  v.  Cowan,  85  Tenn.  165. 
Heisk.  (Tenn.)  417.  See  also  Young  t^.  Soffloieney  of  Flea. —  A  return  that 
Trunkley,  22  Pa.  Co.  Ct.  127.  But  see  the  officer  was  unable  to  find  the  presi- 
Stedman  v.  Bradford,  3  Phila.  (Pa.)  dent  of  a  defendant  corporation  is  not 
258, 15  Leg.  Int.  (Pa.)  357,  and  Johnson  put  in  issue  by  an  allegation  in  a  plea 
V,  Aylesworth,  3  Pittsb.  (Pa.)  237,  in  abatement  that  the  president  resided 
where  the  return  showed  service  by  and  was  in  the  county;  non  constat^  he 
leaving  a  copy.  may   have   been   hid   away   where  he 

In  Fitzgerald  v,  Kimball,  86  111.  396,  could  not  have  been  found  by  any  rea- 

wheretn    the  defendant  attempted   to  sonable  effort,  and  that,  too,   for  the 

remove  the  record  from  the  justice's  express  purpose  of  avoiding  service, 

court  by  certiorari,  the  court  used  this  and  the  issue  tendered  by  such  a  plea 

language:   *'  The  law  does  not  permit  is  immaterial.     In  such  a  case  the  plea 

ft  party,  in  such  a  case,  to  contradict  should   not  be  stricken  from  the  files, 
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in  abatement  is  the  exclusive  remedy,  and  a  motion  to  quash  or 
set  aside  a  return  is  improper  except  for  defects  appearing  on  the 
face  thereof.^  But  in  other  cases  a  motion  to  quash  or  set  aside 
a  return,  upon  affidavit,  has  been  held  to  be  the  proper  remedy 
for  the  purpose  of  contradicting  the  return  or  showing  no 
service.* 

though  open  to  a  demurrer,  but  the  about  which  theri  might  be  a  contro* 

action  of  the  court  in  striking  it  from  versy  without  calling  in  question  the 

the  files  is  not  prejudicial,  and  is  not  proof  of  the  oflScer's  return, 

sufficient  to  cause  a  reversal.     Chicago  Kentucky,  —  Barbour  v,  Newkirlc,  83 

Sectional  Electric  Underground  Co.  v,  Ky.    529.      See  also  Newport    News, 

Congdon  Brake  Shoe  Mfg.  Co.,  iii  111.  etc.,  R.  Co.  v,  Thomas,  96  Ky.  613. 

309.  Michigan.  —  Lane  v.  Jones.  94  Mich. 

In  Law  V.  Hall,  2  Root  (Conn.)  171,  540;    Michels  v.  Stork,  52  Mich.  263, 

it  was  held  that  an  absconding  debtor  decided    upon   the   principle  that  had 

could  not  plead  in  abatement  thai  the  the  suit  been  against  the  officer  for  a 

person  with  whom  the  copy  was   left  false  return  the  plaintiff  would  have 

was  not  his  agent,  and  that  an  officer's  been  at  liberty  to  show  the  falsity  of 

return  must  be  traversed  or  it  will  be  the  return  by  any  evidence  fairly  tend- 

admitted  to  be  true.  ing  to  show  it. 

PIm  Xvst  Be  Verified.  —  A   plea    in  A^ew  York,  —  It  was  said  in  this  state 

abatement  attacking  an  officer's  return  that    the    return  of   personal    service 

must  be  verified  by  affidavit.     Ryan  v,  cannot  be  assailed   by  a   plea  in  the 

Lander,  89  111.  554.  same  cause  nor  in  collateral  proceed- 

1.  Mayfield  v.  Barnard,  43  Miss.  270;  ings;    that  this   rule  is  perfectly  just 

Union  Nat.  Bank  v  Centreville  First  and   wholesome  and  properly  under- 

Nat.  Bank,  90  111.  56;  Ryan  v.  Lander,  stood  and  applied;    but  that  if  process 

89   111.  554;    Greer  v.  Young,  120  111.  is  defectively  served  or  not  served  at 

184;     Montana    Columbian    Club    v,  all,  the   defendant  cannot  come  into 

Ketcham,  54  III.  A  pp.  334.  court  and   by  plea  or  answer  set  up 

Defaetlva   Bervioe.  —  Where  a   return  such  defect  or  want  of  service  to  defeat 

upon  a  summons  sufficiently  shows  ac-  the  action.     The  issue  to  be  joined  and 

tual  service  an  objection  that  the  serv-  tried  relates  to  the  merits  and  not  to 

ice  was  defective  can  be  raised  only  by  the  practice  in  the  suit;    but  he  may 

plea  in  abatement.     Barksdale  v,  Neal,  come  in  and  by  affidavit  show  the  error 

16  Gratt.  (Va.)  314.  and  ask  a  dismissal  of  the  proceedings. 

That  the  agent  of  a  corporation  re-  Waring  v,  McKinley,  62  Barb.  (N.  Y.) 

turned  to  have  been  served  for  the  cor-  620.     In  Wheeler  v.  New  York,  etc., 

poration  is  not  the  local  agent  of  the  R.  Co.,  24  Barb.  (N.  Y.)  414,  wherein 

corporation  upon  whom  service  can  be  the   return   upon   a  summons  showed 

made  must  be  put  at  issue  by  a  sworn  service  upon  one  as  freight  agent  of 

plea  in  abatement,  and   the  question  the  defendant  corporation,  no  person 

cannot  be  raised  on  motion.     Galves-  having  been  designated  by  the  defend- 

ton,  etc.,  R.  Co.  v.  Gage,  63  Tex.  568;  ant    upon    whom     process    might    be 

Mineral  Point  R.  Co.  v.  Keep,  22  111.  16.  served  in  the  county  according  to  the 

8.  Kansas,  —  Bond  v.  Wilson,  8  Kan.  provisions  of  the  statute,  and  it  was 

228;  Ingraham  v.  McGraw,  3  Kan.  521,  held  that  the  defendant  might  show  by 

wherein   a   motion   was   made    to  set  affidavit,   on  a  motion   to  quash    the 

aside  a  return  showing  service  by  leav-  summons  and   dismiss  the  suit,  that 

ing  a  copy  at  the  defendant's  usual  one  of  the  directors  of  the  company  at 

place  of  residence,   upon  the  ground  the  time  of  issuing  the  summons  re- 

that  the  place  at  which  the  copy  was  sided   in   the   county.     Wheeler,  etc., 

said  to  have  been  left  was  not  the  de-  Mfg.  Co.  v.   McLaughlin,  (Supm.  Ct. 

fendant's  usual  place  of  residence,  as  Gen.  T.)  8  N.  Y.  Supp.  95,  wherein  a 

he  resided  at  another  place  out  of  the  motion   to    dismiss    was    held    to    be 

county.     It  was  said  that  the  question  proper  when  based  upon  the  ground 

whether  or  not  an  officer's  return  can  that  the    summons    had    never    been 

te  contradicted  did  not  arise  upon  this  served  upon  the  defendant  though  the 

motion,  but  that  the  real  residence  of  officer's  return  showed  personal  serv- 

the  defendant  was    a  collateral    fact  ice.    See  also  Boynton   v,  KeeseviUe 
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*.  Defects  Apparent  on  Face  of  Return.  —  A  motion 

to  quash  or  set  aside  a  return  is  an  appropriate  remedy  to  reach 

defects  which  are  apparent  upon  the  face  of  the  return.* 

c.  Objections  in  Limine.  —  An  objection  to  a  return, 
whether  made  by  a  motion  to  quash  or  by  a  plea  in  abatement, 
must  be  taken  in  litnine^  as  by  appearing  to  the  action  and  plead- 
ing to  the  merits  all  such  objections  are  waived.'     This  rule, 

Electric  Light,  etc.,  Co.,  (County  Ct.)  326,  the  defendant  in  an  action  in  eject- 

5  Misc.  (N.  Y.)  118,  disapproving  Hub-  ment  claimed   title   under    a  sheriff's 

bard  v,  Chapin,  (County  Ct.)  28  How.  deed.     The  fi.  fa.  was  returned  nulla 

Pr.  (N.  Y.)  407.  bona  and  levied  on  lands.     The  plain- 

Ohio,  —  Service  of  an  original  sum-  tiff's    contention    was    that    the    levy 

mons   will  be  set  aside  on  motion  if  under  the  fi.  fa.  was  void,  for  the  rea- 

served  on   a   wrong  person   or  if  the  son,  inUr  alia^  that  it  did  not  include 

copy  is   not   left  at  the   right    place,  all  of  the  land  of  the  defendant  in  the 

The  existence  of  any  fact  showing  that  writ.     It  was  held  that  the  objection 

a  service  is  not  correct  may  be  set  up  came   too  late,  though  it  might  have 

to  vacate  it.     The  motion  should  state  been  taken  at  the  return  term  of  the 

the  grounds  upon  which  the  party  relies  levy,  and  at  that  term  the  inquisition 

as  showing  the  service  bad.    Grady  v.  and  condemnation   would   have  been 

Gosline,  48  Ohio  St.  665.  set  aside  upon  its  being  shown  to  the 

Pennsylvania,  —  Where     the     return  court  that  all  the  lands  had  not  been 

does   not  show   the  character  of    the  levied   upon.      See    generally    article 

agent  of  a  foreign  corporation   upon  Executions  Against  Property,   vol. 

whom  service  is  returned  to  have  been  8,  p.  303. 

made,  a  rule  to  show  cause  why  the  When  an  Execution  Has  Been  Satis- 

service    should    not    be    set    aside   is  Jied^  but  the  officer  returns  it  unsatis- 

proper,  and  upon  such  rule  evidence  fied,    it    is    held    that    the    judgment 

may   be    admitted   to  show    that  the  creditor  may  move  to  quash  the  return 

agent  served  was  not  such  an  agent  as  and    compel    a  return   in   accordance 

is  authorized  to  receive  service  for  the  with    the    fact.     Matter   of    Dawson, 

corporation.      Fulton    v.    Commercial  ^Supm.  Ct.  Gen.  T.)  20  Abb.  N.  Cas. 

Travelers'   Mut.  Ace.  Assoc.,   172  Pa.  (N.  Y.)  188. 

St.    117;    Hagerman  v.    Empire   Slate  1.  Smith  v.  Hooton,  3  Pa.  Dist.  250; 

Co.,  97  Pa.  St.  534:    Bragdon  v.  Per-  U.  S.  p.  American  Bell  Telephone  Co., 

kins-Campbell  Co.,  19  Pa.  Co.  Ct.  305.  29  Fed.  Rep.  17. 

After  a  Doorae  a  motion  to  quash  a  The  Prooesi  Itself  WUl  Kot  Be  Set  Aiide 

summons  is  not  proper.     Baldwin  v,  for  a  defective  return;  only  the  return 

Burt,  54  Neb.  287.  will   be  set    aside.     Winrow  v,   Ray- 

Betom  on  Baneution  —  Bulla  Bona. —  mond,  4  Pa.  St.  501;  Street  v,  Keim,  4 

Where  an  officer  made  a  return  of  nulla  Kulp(Pa.)290;  Noleman  v,  Weil,  72  111. 

bona  upon  an  execution  and  thereafter  502. 

levied  upon  lands  and  tenements,  upon  2.  In  the  Absenoe  of  a  Motion  to  i^nuh 
a  rule  to  show  cause  why  the  return  the  return  the  court  will  take  no  notice 
should  nut  be  quashed  it  was  held  that  of  the  want  of  formality.  Brown  v, 
under  the  practice  settled  in  Delaware  Brown,  10  Neb.  349. 
the  defendant  may,  at  the  return  term  8.  See  article  Appearance,  vol.  2,  p. 
of  the  writ,  move  to  quash  the  return  588;  Jurisdiction,  vol.  12,  p.  114.  See 
upon  the  ground  that  it  was  false  and  also  Greer  v.  Young,  120  111.  184:  Win- 
that  he  had  goods  and  chattels  which  Chester  v.  Cox,  3  Greene  (Iowa)  575; 
were  liable  to  be  taken  in  execution,  as  Phillebart  v.  Evans,  25  Mo.  323;  State 
under  the  statute  his  land  could  not  be  v.  Bacon  Club,  44  Mo.  App.  86;  Spen- 
taken  in  execution  without  his  consent  cer  v.  Medder,  5  Mo.  458;  Atwood  v. 
until  his  goods  were  exhausted.  Vosh-  Reyburn,  5  Mo.  533;  Delinger  v.  Hig- 
ell  V.  Cavender,  (Del.  1897)  39  Atl.  Rep.  gins,  26  Mo.  180;  Muratv.  Hutchinson, 
990.  And  see  Albany  City  Bank  9.  16  N.  J.  L.  46;  Cook  v,  Hendrickson,  a 
Dorr,  Walk.  (Mich.)  317;  Ripley  v,  N.  J.  L.  323;  Shinn  v.  Earnest,  2  N.  J. 
Evans,  87  Mich.  218.  L.  144:  Layton  v.  Cooper,  2  N.  J.  L. 

In  Pp^  V,  KoUock,  3  Houst.  (Del.)  .  59;  Stcdiford  v,  Ferris,  4  N.  J.  L.  lao, 
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however,  must  be  considered  in  connection  with  the  preceding 

section  treating  of  the  motion  to  set  aside  judgments  by  default.' 
9.  Travene  —  Statutory  Praotioe  in  Georgia.  —  In  Georgia  it  is 
expressly  provided  by  statute  that  an  official  return  may  be  con- 
tradicted, and  the  remedy  prescribed  is  by  traverse,*  which  must 
be  filed  within  the  time  prescribed  by  statute,'  and  to  which 

Appearanoe  In   Progrow   of  Oanae.  —  Betim  bj  United  8tat«t  Xuihal.  ~  In 

Where  the  record  in  a  partition  suit  Sindall  v.  Thacker,  56  Ga.   52,  it  was 

shows  an  appearance  at  the  time  when  held  that  where  a  return  by  a  United 

the  report  of  sale  was  acted  upon  by  States  nJarshal  is  introduced  in  a  state 

the  court,  objections  to  the  return  of  the  court,  it  cannot  be  contradicted.    At 

summons  are  waived  by  such  appear-  common  law  it  would   be  conclusive, 

ance.     McCarthy  v.  McCarthy,  66  Ind.  and  could  not  be  attacked  at  all:  and 

132.  under  the  statute  providing  for  traverse 

Flea  to  Xerits  Before  Action  on  Motion  of  returns,  it  could  be  attacked  only  in 

to    i^vaeh.  —  If    pending  a   motion   to  the  court  which  rendered  the  judgment, 

quash  a  return  on  the  summons  the  de-  and  on  making  the  marshal  a  party  to 

fendant  pleads,  the  motion  is  waived,  the  proceeding. 

Newport  News,  etc.,  Co.  v.  Thomas,  Final  Frooesi.  —  But  the  returns  of 

g6  Ky.  613.  sheriffs  and  other  levying  officers  upon 

On  AppeaL  —  It  is  too  late  to  raise  an  final  process  in  their  hands  are  held  to 

objection  to  a  return  for  the  first  time  be  still  governed  by  the  law  as  it  stood 

on  appeal.     Martin  v,  Godwin,  34  Ark.  before  the  code  was  adopted.     As  long 

682;  Brown  v.   Brown,    10  Neb.   349;  as  the  entry  of  a  sheriff  reciting  a  sale 

Cunningham  v,  Mitchell,  4  Rand.  (Va.)  at  an  amount  more  than  that  due  on 

189;     Shenandoah    Valley    R.   Co.   v.  the  execution  stands  upon  the  records 

Griffith,  76  Va.  913.     See  also  Rose  v.  unimpeached  and  unchallenged,  such 

Peyton.  2  Bibb  (iCy.)  8.  entry  is  conclusive  upon  the  plaintiff  in 

Amendable  Defect   Kot   Berenible. —  execution,  and  if  the  entry  is  false  the 

Under  a  statute  providing  that  there  officer  making  it  is  liable  in  damages  to 

shall  be  no  reversal  for  an  amendable  any  one   injured   thereby,   or  if  it  is 

defect  in  a  return,  a  refusal  to  set  aside  made    fraudulently  or    coUusively    it 

a  defective  return  will  not  be  reversible  may  be  attacked  and  set  aside  at  the 

where  the  cause  is  properly  determined  instance  of  any  one  who  is  the  victim 

on  the  merits.    Supreme  Council,  etc.  of  such  fraud  or  collusion.    Jinks  v. 

V.  Boyle,  10  Ind.  A  pp.  301.  American   Mortg.    Co.,   102   Ga.   694. 

1.  See  supra^  VII.  6.  Motion  or  Action  But  it  appears  that  the  statute  relating 
to  Set  Aside  Default  Judgments,  to  the  traverse  of  the  official  return  ap- 

Appearanoe    After    EeversaL  —  If    a  plies  to  a  final  as  well  as  to  original 

judgment  is  reversed  on  account  of  a  process.     Davant  v.   Carlton,   53    Ga. 

defective  return,  another  summons  is  491;  Sprinz  v,  Frank,  81  Ga.  162.     Un- 

not  necessary,  as  the  prosecution  of  the  der  an  earlier  statute,  however,  making 

writ  of  error  is  a  sufficient  appearance,  returns  which  were  made  under  or  by 

Bustamente  v,  Bescher,  43  Miss.  172.  virtue  of  a  rule  or  01  der  of  court,  and 

2.  Sanfordr.  Bates,  99  Ga.  145;  Har-  under  oath,  traversable,  it  was  held 
ris  V.  Webb,  loi  Ga.  84;  Duzier  v,  that  a  return  on  a  ca.  sa.  or  fi.  fa.  was 
Lamb,  SQ  Ga.  462;  Davant  v.  Carlton,  not  traversable.  Higgs  v,  Huson,  8 
53  Ga.  491;  Elder  r.  Cozart,  59  Ga.  199.  Ga.  321. 

In  the  Abeenoe  of  a  Travene  the  return  8.  Harris  v,  Webb,  loi  Ga.  84,  hold- 
is  conclusive  evidence.  Sanford  v.  ing  that  a  traverse  should  allege  when 
Bates,  99  Ga.  145;  Davant  v.  Carlton,  the  party  first  received  notice  of  the  re- 
57  Ga.  489;  Elder  V.  Cozart,  59 Ga.  199.  turn,  and  that  he  filed  the  traverse  at 

But  it  is  held  that  a  return  of  service  the  first  term  thereafter,  and  it  should 

of  process  which  bears  date  after  such  be  shown   upon  the  trial  of  the  issues 

return  need  not  be  traversed,  as  such  when  the  party  received  notice  of  the 

return  is  not  evidence,  and  the  defend*  return,  at  least  where  it  is  not  alleged 

ant  may  prove  that  he  was  not  served  in  the  traverse.     And  in  the  absence  of 

without    traversing  the    return,  even  such  allegation  a  verdict  sustaining  a 

after  the  death  of  the  officer.     Keaton  traverse  without    proof  of    the    time 

V,  Moore,  59  Ga.  553.  when  the  party  received  notice  of  the 
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proceeding  the  officer  making  the  return  is  a  necessary  party.* 

Betnrn  ConoliulYe  in  Any  Other  Attaok.  —  When  the  question  of  serv- 
ice is  raised  otherwise  than  by  this  statutory  traverse  the  return 
of  the  officer  is  conclusive.* 

10.  TTnanthorized  Betum  and  Betum  of  Facts  Hot  Within  Officer's 
Knowledge.  —  If  the  process  is  not  returnable  or  is  such  that  the 
officer  is  not  required  to  certify  his  doings  upon  it,  his  return  will 
not  be  evidence.'  So,  if  the  officer  includes  in  his  return  facts 
which  he  is  not  authorized  or  required  to  certify,  the  return  will 
not  be  evidence  of  such  facts ;  and  if  the  facts  returned  are  such 
as  the  officer  must  learn  by  inquiry  and  cannot  certify  from 
personal  knowledge,  his  return  thereof  is  not  conclusive.^ 

retnm  and  tbat  the  traverse  was  filed  Indiana.  —  Splahn    v,    Gillespie,  4B 

at  the  first  term  thereafter  will  be  set  Ind.  397. 

aside.    See  also  Dozier  v.  Lamb,  59  Iowa,  —  Charles  City  Plow,  etc.,  Co. 

Ga.  46a;  Parker  r.  Rosenheim,  97  Ga.  v.  Jones,  71  Iowa  234. 

769;  Elder  V.  Cozart.  59  Ga.  199.  Kansas,  —  McNeill  v,  Edie,  24  Kan. 

1.  Southern    R.    Co.    v.   Cook,    106  108;  Jones  v,  Marshall,  3  Kan.  App. 
Ga.  450;  Sindall  7,,  Thacker,  56  Ga.  51;  529. 

Sanford  v,  Bates^  99  Ga.  145.  Kentucky,  —  Brown  v.  Com.,  6  T.  B. 

In  Sprinz  v,  Frank,  81  Ga.  162,  it  was  Mon.  (Ky.)62i;  Fosters.  Fletcher,  7  T. 

held  that  when  it  becomes  necessary  to  B.  Mon.  (Kv.)  536;  Dupuy  v.  Johnson, 

traverse  a    return    of  nulla  bona  the  i  Bibb  (Ky.)  562;  Walker  v.  McKnight, 

officer  need  not  be  made  a  party.  15  B.  Mon.  (Ky.)  478;  Bruce  v,  Dyall, 

2.  O' Bryan  v.  Calhoun,  68  Ga   215,  5  T.  B.  Mon.  (Ky.)  126. 

wherein  it  was  held  that  an  affidavit  of  Massachusetts, — Arnold  v,  Tourtellot, 

illegality  might  raise  the  question  of  13  Pick.  (Mass.)  172. 

service,  but  if  the  party  rested  alone  Minnesota,  —  Crosby   v.   Farmer,  39 

upon  such  affidavit  and  there  appeared  Minn.  307. 

in  evidence  a  proper  return  of  service  New  Hampshire,  —  Brown  v,  Davis, 

by  the  officer,  such  a  return  would  be  9  N.  H.  76;  Lewis  v,  Blair,  i  N.  H.  68. 

conclusive  upon  the  defendant  Ohio,  —  Root  v.  Columbus,  etc.,  R. 

So,  on  a  motion  to  set  aside  a  judg-  Co.,  45  Ohio  St.  222. 

ment  upon  the  ground  that  the  defend-  Oregon,  —  Barr  v.  Combs,  29  Oregon 

am  had  not  been  served,  it  was  held  399. 

that  the  plaintiff  could  object  to  any  Rhode  Island, — Sheldon  v,  Comstock, 

traverse  after  the  time  had  expired  for  3  R.  I.  84. 

making  it  and  that  the  entry  of  service  Tennessee,  —  Hutton  v,  Campbell,  zo 

in  such  a  case  was  conclusive.     Elder  Lea  (Tenn.)  173. 

V,  Cozart,  59  Ga.  199.  Texas,  —  Pool    v,    Wedemeyer,     56 

8.  Utica  City  Bank  v,  BueU,  (Supm.  Tex.  287. 

Ct.)  9  Abb.   Pr.  (N.  Y.)  385,  holding  Vermont, — Johnson  v.   Murphy,  43 

that  a  certificate  of  service  of  the  order  Vt«  645. 

in  supplementary   proceedings  is  not  Virginia, — Shannon  v.  McMullin,  25 

proof  of  service.  Gratt.  (Va,)2ii. 

Aots  Beyond  TerritorialJnziidietion.  —  Leaving  Copy  at  "TTsnal  Plaoe  of  Basi- 

Proof  by  certificate  of  the  sheriff  of  denoe."  —  The    common-law    rule    by 

Westchester  county  of  a   service    of  which  official  returns  were  held  to  be 

summons  in  the  city  of  New  York  is  conclusive  as  between  the  parties  to 

no  evidence  of  the  service,  because  the  the  action  has  been  modified  by  many 

sheriff  of  Westchester  county  has  no  of  the  courts,   especially  as  to  those 

authority  to  do  official  acts  out  of  his  jurisdictional  facts  not  supposed  to  be 

county.     Farmers' L.  &  T.  Co.  z/.  Dick-  within   the  officer's  own    knowledge; 

son,  (Supm.  Ct.)  9  Abb.  Pr.  (N.  Y.)  61.  and  to  this  class  of  facts  belongs  the 

4.  California,  —  Mitchell  v,  Hockett,  "  usual  place  of  residence  "  of  a  de- 

35  Cal.  538.  fendant,  the  only  place  where  service 

Illinois.  —  See  also  Mineral  Point  R.  of  the  summons  can  be  effectuated  by 

Co.  V,  Keep,  22  111.  15.  leaving  a  copy  with  another  than  the 
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Priaui  Fado  XTidonoo.  —  But  a  return  of  facts  which  are  not  within 

the    personal  knowledge  of  the  officer   is   not    for   this   reason 
deprived  of  its  force  zs  prima  facie  evidence  of  such  facts,  for 

defendant  in  person.     Walker  v,  Lutz,  tiff   to    have    might    not    have    been 

14  Neb.   274;    Walker  v.  Stevens.  52  received,   notwithstanding  the   return 

Neb.    653.      To    the   same    point    see  "  executed." 

Bond  V.  Wilson,  8  Kan.  228;  Wendell  tevioe  on  Agent.  —  A  return  of  serv- 

V.  Mugridge,  19  N.  H.  112;  Stouffer  v.  ice  upon  a  corporation  by  serving  a 

Beelem,  18  Pa.  Co.  Ct.  605;  Johnson  v.  particular  person  as  an  agent  of  a  cer- 

Aylesworth.  3   Pittsb.  (Pa.)  237;  Sted-  tain  company  is  impeachable  as  to  the 

man  v,  Bradford,  3  Phila.  (Pa.)  258,  15  character  of  the  agent.     Great  West 

Leg.  Int.  (Pa.)  357.  Min.  Co.  z.  Woodraas  of  Alston  Min. 

In  Indiana  it  is  held  that  where  the  Co.,    12   Colo.   46;    Schnack  v.  Boyd, 

facts  stated  in  the  return  are  sudh  as  (Kan.  1898)  52  Pac.  Rep.  874;  Cham- 

the  law  requires  the  officer  to  ascertain,  bers   v.    King   Wrought    Iron    Bridge 

his  return  showing  a  service  as  the  law  Manufactory,  16  Kan.  270;  McNtill  v. 

requires  is  conclusive  in  a  collateial  Edie,  24  Kan.  108;  Galveston,  etc.,  R. 

proceeding  whether  the  facts  are  stated  Co.  v.  Gage,  63  Tex.  568;  Carrv.  Com- 

from  personal  knowledge  or  otherwise,  mercial   Bank,   16  Wis.  50;  Forrest  v. 

Splahn  «/.  Gillespie,  48  Ind.  397;  Cully  Union   Pac.   R.  Co.,  47  Fed.   Rep.  i. 

V.   Shirk,  131   Ind.   76;  Joseph  v.  New  But  see  State  v.   O'Neill,  4  Mo.  App. 

Albany  Steam  Forge,  etc.,  Co.,  53  Fed.  221;  Heath  v.  Missouri,  etc.,  R.  Co.,  83 

Rep.  180.     And  such  a  return  has  besn  Mo.  624,  citing  Magrew  9.   Foster,  54 

held  conclusive  even  upon  a   special  Mo.  258. 

appearance  for  the  purpose  of  objecting  Where  such  a  return  is  met  by  a  plea 

to    the    jurisdiction.      Johnston    Har-  in  abatement  objecting  to  the  jurisdic- 

vester  Co.  v,  Bartley,  81  Ind.  406.  tion  of  the  court  over  the  person  of  the 

In   ai   action   on  a  recognizance   it  defendant,  it  seems  that  the  contradic- 

was  held  that  the  defendant  could  not  tion  is  permitted,  not  upon  the  theory 

contradict  the  statement  of  the  officer's  that  the  matter  certified  by  the  officer 

return  in  the  original  suit  that  the  no-  is  not  within  his  personal  knowledge, 

tice  was  left  at  the  debtor's  last  and  but  upon  the  principle  that  the  officer's 

usual  place  of  abode,  by  showing  that  return  is  ozAy  prima  fade  evidence  and 

the  debtor's  last   and    usual  place  of  may  be  attacked  because  the  question 

abode  was  different  from  that  set  forth  involved   is   a    want    of    jurisdiction, 

in  the  return.     Stewart  s'.  Grisw old,  134  Union  Nat.  Bank  ta  Centreville  First 

Mass.  391.  Nat.  Bank,  go  III.  56. 

Not  Contradiction  of  Return,  —  In  An  Immaterial  Part  of  a  sheriff *s  re- 
Lapiece  v,  Hughes,  24  Miss.  75,  a  bill  turn  on  an  execution  may  be  contra- 
was  filed  to  enjoin  a  judgment  and  for  dieted  by  parol  evidence.  Goodtitle  r. 
a  new  trial  at  law,  alleging  that  the  Cummins,  8  Blackf.  (Ind.)  179. 
complainant  in  the  bill  had  never  re-  Appraisement.  —  A  return  on  an  exe- 
ceived  notice  and  that  he  was  not  cution  is  the  best  evidence  of  what 
served  with  process  in  the  action  at  property  was  levied  on,  but  the  ap- 
law.  It  was  held  that,  the  return  of  praisemenl  attached  to  the  return  is 
the  officer  upon  the  process  in  the  not  evidence  of  the  value  of  such  prop- 
action  at  law  being  a  mere  general  re-  erty.  Flannigan  v.  Althouse,  56  Iowa 
turn  of  *'  executed,"  it  was  proper  to  513;  Coan  p.  Elliott,  loi  Ind.  277. 
show  that  the  service  was  made  by  Xzecntion  "Satisfied*' — Evidence  of 
leaving  a  copy  of  the  writ  at  the  com-  Payment.  —  A  return  on  an  execution 
plainant's  place  of  business  in  his  ab-  that  it  was  satisfied  and  that  the  money 
sence,  a.id  that  he  did  not  know  of  the  had  been  paid  over  to  the  plaintiff  has 
pendency  of  the  suit  or  the  service  of  been  held  not  to  be  evidence  of  the  fact 
the  writ  until  it  was  too  late  to  defend  of  such  payment.  Dupuy  v.  Johnson, 
or  move  for  a  new  trial  at  law.  By  i  Bibb  (Ky.)  562;  Walker  i^.  Mc Knight, 
showing  these  facts  the  return  of  the  15  B.  Mon.  (Ky.)478;  Clossen  v.  Whit- 
officer  is  not  contradicted,  but  on  the  ney,  39  Minn.  50.  But  in  Morgan  v. 
trial  is  admitted  to  be  true;  for  though  Hart,  9  B.  Mon.  (Ky.)  81,  a  return  on 
true,  the  notice  of  the  pendency  of  the  an  execution  that  it  was  **  satisfied  ** 
suit  which  the  law  intended  the  plain-  and  that  the  money  had  been  paid  over 
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even  in  this  case,  in  the  absence  of  impeaching  testimony,  the 
return  is  sufficient  evidence  of  the  facts  certified.  * 

11.  Hatters  Hot  Certified  —  Incomplete  Betnm.  —  A  return  is  not 
conclusive  as  to  matters  upon  which  it  is  silent.*  And  to  clothe 
a  return  with  the  conclusive  effect  imputed  to  it  by  law,  it  is 
held  that  the  facts  which  constitute  lawful  service  must  appear 
in  the  return  with  all  reasonable  certainty,  otherwise  it  will  be 

to  the  plaintiff  was  held  to  be  safficient  Co.,  lo  Cal.  441;  Meridian  v.  Trussell, 
evidence  that  the  plaintiff  received  the  52  Miss.  712;  San  Antonio,  etc..  R.  Co. 
money,  upon  a  rule  to  restore  it  to  the  v.  Wells,  3  Tex.  Civ.  App.  307;  Web- 
defendant,  though  a  return  of  *'  satis-  ster  Wagon  Co.  v.  Home  Ins.  Co.,  27 
fied  "  without  such  statement  of  pay-  W.  Va.  314.  See  also  Washington, 
ment  over  to  the  plainiiff  was  held  not  etc.,  R.  Co.  v.  Brown,  17  Wall.  (U.  S.) 
to  be  sufficient  evidence  of  such  pay-  445. 
ment.  Contra,  —  In  some  cases  if  has  been 

Part  of  Betnm  TTnautliorised.  —  If  only  held  thai  a  return  of  service  on  a  par- 

a  part  of  the   return   is   such    as  the  ticular  officer  of  a  corporation  is  not 

officer  is  not  authorized  to  make,  the  even  prima  fade  evidence   that  such 

part  which  he  is  authorized  to  make  person  was  the  officer  designated,  but 

will   be  evidence  of  the   facts  stated  in  order  to  justify  a  judgment  by  de- 

therein.     Shannon    v,    McMullin,    25  fault  there  must  be  proof  a/fM;i</.f  of  the 

Gratt.  (Va.)  211.  character  of  the  agency  of  the  person 

Betnm  After  Expiration  of   Term   of  served.    St.  John  v,  Tombeckbee  Bank, 

Offloe.— Where  the  sheriff   returned  a  3  Stew.  (Ala.)  146;  Oxford  Iron  Co.  v. 

levy  made  before  he  went  out  of  office  Spradiey,  42  Ala.  24;    Planters',  etc., 

and  a  sale  under  the  levy  after  he  had  Bank  v.    Walker,    Minor   (Ala.)    391; 

gone  oat  of  office,  it  was  held  that  the  Montgomery,  etc.,  R.  Co.  r.  Hartwell, 

return    was    firima   facie   evidence   of  43    Ala.    508;     First    Municipality    v, 
both   the   levy  and   the  sale,  but  was*  Christ  Church,  3  La.  Ann.  453;  Jacobs 

subject  to  be  impeached  and  falsified  v,  Sartorius,  3  La.  Ann.  9. 

by  extrinsic  testimony.     McBurnie  v.  2.  Property   Taken  under  Attaohment. 

Overstreet,  8  B.  Mon.  (Ky.)  302.  —  In  an  action  for  malicious  prosecu- 

Vnanthoriied  Insertion  After  Betnm. —  tion    in    causing    the    plaintiff    to  be 

It  is  held  that  evidence  is  admissible  to  arrested  on   a   charge   of  larceny,  the 

show  that  a  date  inserted  by  the  officer  alleged   larceny  consisting  in    taking 

in    his    return   of    an    execution    was  from  the  possession  of  an  officer  goods 

so  inserted    after  making  the  return,  which   he   had  attached  on  a  writ  in 

Henderson  v,  Henderson,  133  Pa.  St.  favor  of  the  defendant  and  against  the 

399.  plaintiff,  it  was  held  that  the  defendant 

1.  TTmalPlaoeofBesidenoe.  —  A  return  might  show  by  oral  evidence  that  the 

that  a  summons  was  served  by  leaving  officer  had  in  fact  attached  the  goods 

it  at  the  usual  place  of  residence  of  the  though  they   were  not  enumerated  in 

defendant  is  prima  facie  evidence   of  his  return.     Whiteside  v.  Lowney,  171 

such  fact.     Walkers.  Stevens,  52  Neb.  Mass.  431.     So  in  an  action  on  an  at- 

653.  tachment  bond.     Hensley  v.  Rose,  76 

In   Pennsylvania  a   return    showing  Ala.  373. 

service  on  a  limited  partnership  by  de-  Time  —  Honr  of  Senrioe.  —  Where  an 

livering  a  copy  of  the  summons  to  a  officer's  return  showed  service  of  a  no- 

'*  superintendent   and   agent "   of   the  tice  which  fixed  '*  Monday,  sixth  day 

comp-jiny  was  held   to  be    conclusive,  of  July    current,    by     twelve    o'clock 

MacGeorge  v,  Harrison  Chemical  Mfg.  noon,'  as  the  time  when  a  tenant  was 

Co.,  14.1  Pa.  St.  575.  required  to  vacate  certain  premises,  it 

Senrioe  on  Agent.  —  A  return  1  hat  per-  was  held,  in  an  action  on  the  statute 

sons  served  were  certain  officers  of  the  to  recover  possession  of  the  tenement, 

defendant  company  is  prima  facie  evi-  that,  as  it  was  important  for  the  plain- 

dence  of  this  fact,  and  in  the  absence  tiff  to  show  thai  the  writ  was  not  sued 

of  any  showing  to  the  contrary  a  judg-  out  and  served  before  the  time  men- 

ment  against   the   defendant   will   be  tioned  in  the  notice,  it  was  competent 

good.     Rowe  V,  Table  Mountain  Water  for  the  officer  to  certify  that  he  served 
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shorn  of  the  conclusiveness  which  distinguishes  official  returns.^ 

12.  Excuse  for  Failure  to  Execute.  ~  An  officer  cannot  make  his 
return  evidence  of  anything  by  way  of  excusing  him  for  not 
having  performed  the  duty  required.* 

13.  Effect  of  Betum  as  Against  Strangers.  —  The  rule  as  to  the 
conclusiveness  of  an  officer's  return  does  not  apply  to  strangers, 
and  one  who  is  not  a  party  or  privy  to  the  proceeding  in  which 
the  return  is  made  is  not  concluded  by  it  from  showing  the  real 
fact.'    So  where  the  rights  of  third  persons  have  intervened  a 

it  in  the  evening  of  tliat  day.     Wardell  Mass.  96;  American  Bank  v.  Doolittie, 

V.  Etter,  143  Mass.  19.     See  also  Garity  14  Pick.  (Mass.)  123. 

V.  Gigie,  130  Mass.  184  Michigan.  —  Michles    v.     Stork,    52 

1.  Heath  v,  Missouri,  etc.,  R.  Co.,  83  Mich.  260;    Nail  v.  Granger,  8  Mich. 
Mo.   617;    Watson    v.   Bondurant,   21  450. 

Wall.  (U.  S.)  123.  Minnesota.  —  Stewart  v,  Duncan,  47 

So  in  cases  holding  that  a  return  is  Minn.  285. 

conclusive  between  the  parties  in  the  Missouri,  —  Burgert  v.  Borchert,  59 

action,  the  return   must  be  sufficient  Mo.  80;    Howell  County  v.  Wheeler, 

and  complete  in  itself,  under  the  stat-  108  Mo.  294. 

ute,  to  confer  jurisdiction.    Carter  r.  New  Hampshire,  —  Brown  v.  Davis, 

Shindel,  7  Pa.  Dist.  308.  9  N.  H.  76. 

'*  Satisfied."  —  A  return  on  an  execu-  Ohio,  —  Root  v,  Columbus,  etc.,  R. 

tion  of  **  satisfied,"  without  more,  is  Co.,   45   Ohio  St.  222;  Phillips  v.  El- 

not  evidence  that  the  money  received  well.  14  Ohio  St.  240. 

in  satisfaction  was  paid   over  to  the  Tennessee.  —  Hutton  v.  Campbell,  10 

plaintiff  on  a  rule  to  restore  it  to  the  Lea  (Tenn.)  170;    Mitchell  v.   Lipe,  8 

defendant.     Morgan    v.    Hart,    9    B.  Yerg.  (Tenn.)  179;  Bales ».  Fuller,  8  Lea 

Mon.  (Ky.)  81.  (Tenn.)  644. 

2.  Splahn  v.  Gillespie,  48  Ind.  397;  Texas.  — HoM  v.  Hunt.  18  Tex.  Civ. 
Bruce  v.  Dyall,  5  T.  B.  Mon.  (Ky.)i25;  App.  363. 

Pollard  V.  Rogers,   i   Bibb  (Ky.)  473;  IVisconsin. — Toepfer     v.    Lampert, 

Holderman  v.  Brasfield,  Litt.  Sel.  Cas.  (Wis.  1899)  78  N.  W.  Rep.  779. 

iKy.)  271;    Browning  v.    Hanford.   5  In  Bdre  Fadai  Against  Snretiet  on  Bail 

)en.  (N.  Y).  586;  Hutton  v.  Campbell,  Bond  Betnrn  on  Capias.  —  Under  a  code 

10   Lea  (Tenn.)   173;  Shannon  v,  Mc-  provision  that  if  a  party  who  has  been 

Mullin,  25  Gratt.  (Va.)  211.  held  for  bail  to  answer  a  charge  of  fel- 

Thus  where  a  bill  was  filed  by  a  ony  is  arrested  under  a  capias  his  sec- 
surety  to  enjoin  an  execution  upon  the  end  arrest  shall  operate  as  a  release  of 
ground  that  the  surety  was  discharged  his  sureties,  it  is  held  that  in  a  scire 
by  a  release  of  property  of  the  princi-  facias  upon  a  bail  bond  the  state  may 
pal  after  a  levy,  the  court  held  that  the  contradict  the  sheriff's  return  on  the 
return  upon  the  execution  that  it  had  capias.  The  return  on  the  capias  is 
been  h6ld  up  and  the  property  not  sold  not  a  process  in  the  scire  facias  on  the 
by  direction  of  the  person  entitled  to  original  bond,  but  is  independent,  ex- 
the  proceeds  of  the  judgment  was  not  traneous  matter,  upon  the  truth  of 
evidence  against  such  person,  who  which  an  issue  can  and  rightfully 
was,  of  course,  in  privity  with  the  should  be  found.  Gary  v.  State,  11 
judgment  creditor.  Shannon  v.  Mc-  Tex.  App.  527.  See  also  Howell 
Mullin,  25  Gratt.  (Va.)  211;  Hutton  v.  County  v.  Wheeler,  108  Mo.  294. 
Campbell,  xo  Lea  (Tenn.)  174.  Pnrdhaser  nnder  Exeontion.  —  The  pur- 

8.  ConneeticMt.  —  Grant  v,    Shaw,    i  chaser  of  land  under  an  execution  may 

Root  (Conn.)  526.  be  permitted  to  vary  the  sheriff's  re- 

Illinois, — Owens  V.  Ranstead,  22  111.  turn.     Holmes    v.   Buckner,   67  Tex. 

161.  107. 

Kentucky.  —  Caldwells  v.  Harlan,  3  In  litigation  between  the  purchaser 

T.  B.  Mon.  (Ky.)35i;  Gray  v.  Gray,  3  under  an  execution  and  a  stranger  fo 

Lilt.  (Ky.)  466.  the  writ,  a  grantee  of  the  defendant  in 

Massachusetts.  —  Bott  v.   Burnell,   9  the  writ  before  any  lien  had  attached, 
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return  cannot  be  contradicted  by  a  party  to  the  action  in  which 
the  judgment  was  rendered,  though  the  return  is  false  in  fact.* 

14.  Effeet  of  Betum  as  Against  Officer —  ^z.  Contradiction  in 
Favor  of  Officer.  —  It  is  the  general  rule  that  when  an 
officer's  return  comes  in  question  in  a  proceeding  wherein  rights 

may  be  based  thereon  as  against  the  officer,  he  may  not  be  heard 
to  contradict  it,  but  shall  be  concluded  by  it.' 

parol  eWdence  was  admitted  to  show  advertised   at  all  or  not  as  required 

that  the  recital  in  the  sheriff's  return  by  law,  the  statute  in  that  state  having 

was   a   mistake.     King  v.  Russell,  40  the  effect  of  making  such  a  case  an  ex- 

Tex.  132.  ception  to  the  general  rule  as  to  the 

In  New  York  it  was  held  that  the  ob-  conclusiveness  of  the  officer's  return, 

jection   that   the  defendant  in  a  fore-  Loyd  v.  Anglin,  7  Yerg.  (Tenn.)  428. 

closure  suit  had  not  been  served  with  But   in   Pratt   v.    Phillips,    i   Sneed 

summons  could  not  be  raised  by  a  pur-  (Tenn.)  547,  it  was  held  thai  parol  evi- 

chaser  at  the  foreclosure   sale  in   an  dence  was  not  admissible  to  contradict 

action  to  compel   him  to  complete  his  an  officer's  return  as  to  the  date  of  levy 

purchase.     O'Connor  v,  Felix,  87  Hun  after  the  official  return  had  become  the 

(N.  Y.)  180,  147  N.  Y.  614.  foundation  of  the  title  acquired  under 

Interpleader.— Where  one  interpleads  the  levy  and  sale,  for  the  purpose  of 

in  an  attachment  suit  it  is  held  that  the  either    impeaching  or   sustaining  the 

return  of  the  sheriff  showing  the  pos-  validity  of  the  purchaser's  title, 

session   of  the   property   at   the    lime  8.  Major  v.  People,  40  111.  App.  323; 

of  the  levy  in  a   particular  person  is  Splahn  v.  Gillespie,  48  Ind.  397;  State 

not  conclusive  upon  the  interpleader,  v.  Ruff,  6  Ind.  App.  38;  Lines  v.  State, 

Burgert  v.  Borcheri,  sq  Mo.  80.  6  Blackf.  (Ind.)464;  Butler  v.  Slate,  20 

1.  Rivard   v.   Gardner,   39   111.    125;  Ind.    169;     Purrington    v.    Loring,    7 

Jones  V,  Neely,  82  111.  71;  Kinney  v.  Mass,  388;  Tullis  v,  Brawley,  3  Minn, 

knoebel,  47  111.  417;  Brown  v.  Brown,  277;    State  v.   Penner,   27   Minn.  269; 

59  111.  315;  Luton  V.  Sharp,  94  Mich.  Boone  County   v,    Lowry,   9   Mo.  24; 

202;  Levan  v,  Millholland,  114  Pa.  St.  Hustick  v.  Allen,  iN.  J.  L.  195;  Henry 

49;    Rutledge  v.  Mayfield,  (Tex.  Civ.  v.  Stone,  2  Rand.  (Va.)  455.     But  see 

App.    1894)  26  S.    W.  Rep.  910.     See  Brydges   v,   Walford,   6   M.   &  S.  42, 

also  Knutson  v,  Davies,  51  Minn.  363;  wherein,  in  an  action  against  a  sheriff 

supra^  VI.  2.  Limitation  of  General  Rule  for  not  selling   goods  on   a  venditioni 

—  Rights  of  Innocent  Third  Persons,  exponas^    the   court   permitted    him    to 

Execution  Creditor  as  Purchaser.  —  But  show  that  the  defendant  had  become  a 

where  the  execution  creditor  becomes  bankrupt  before  the  judgment  and  that 

the    purchaser  at  the  execution  sale,  the  plaintiffs  knew  it,  although  he  had 

and  where  one  takes  an  assignment  of  returned  on  the  fi.  fa.  the  levy  and  that 

the  sheriff's  certificate  in  such  a  case  part  of  the  goods  remained  on  hand  for 

with  knowledge  that  the  judgment  was  want  of  bidders. 

a  fraud  upon  the  rights  of  the  com-  Amendment  Proper  Bamedy.  —  If  the 

plainant  and  that  it  was  recovered  in  a  return  is  erroneous  in  respect  to  any 

suit  in  which  the  latter  was  not  served  matter    of    fact    therein    stated,    the 

with  process  and  did  not  appear  either  officer's  remedy  is  to  have  it  amended 

in  person  or  by  attorney,  the  position  in  accordance  with  the  facts.     State  v. 

of  the  purchaser  is  no  better  than  that  Penner,  27  Minn.  269. 

of  the  execution  creditor,  and  he  stands  Misfeasance  of  Deputy.  —  In  an  action 

charged  with  notice  of  all  defects  in  the  against  a  sheriff  for  the  misfeasance  of 

record      Jones  v.  Noely,  82  111.  71.  his  deputy  the  sheriff  can  give  nothing 

In  Tennessee  it  was  held  that  a  return  in  evidence  which  the  deputy  could  not 

was  not  conclusive  against  a  judgment  give  were  he  the  defendant,  and  evi- 

debtor    as    between   him    and   a   pur-  dence  is  not  admissible  to  falsify  or 

chaser,  and  that  a  sheriff's  return  that  contradict  the  deputy's  return.     Gard- 

land  sold  under  an  execution  was  ad-  ner  v.  Hosmer,  6  Mass.  325.     But  com* 

vertised  according  to  law  might  be  im-  pare  Jones  v,  Churchill,  4  J.  J.  Marsh, 

peached  in  an  action  of  ejectment  by  (Ky.)  45,  wherein  the  return  was  made 

showing  that  the  land  was  either  not  by  a  deputy. 

981  Volume  XVIII. 


SffMt  of  uid                                 RETURNS.  OtjMfeiou  to  Xoturm. 

Lfnitetion  of  Xvio.  —  But  it  has  been  held  that  this  rule  should  be 
confined  to  cases  where  the  party  against  whom  the  return  is 
sought  to  be  impeached  derives  some  interest  from  or  under  it ; 
otherwise  there  is  no  reason  for  shutting  out  the  truth  of  the 
matter.  * 

ConoliuiTO  Witlumt  Oihor  Proof.  —  An  of  the  property,  and  therefore  evidence 
indorsement  upon  an  execution  of  the  to  show  that  the  officer  did  not  in  fact 
day  and  hour  of  its  receipt  was  held  to  remove  the  property  would  not  ex- 
be  conclusive  evidence  of  the  fact  that  pressly  contradict  the  return.  And  so 
the  execution  was  in  the  officer's  pos-  it  was  said  that  in  an  action  for  assault 
session  at  that  time,  and  in  an  action  and  battery  against  an  officer,  a  return 
on  the  case  for  a  false  return  he  could  of  an  arrest  would  not  be  conclusive 
not  compel  the  plaintiff  to  prove  at  the  evidence  against  the  officer,  because 
trial  the  identity  of  the  execution,  the  debtor  might  have  submitted  to  the 
either  by  witnesses  or  by  collateral  arrest  without  the  use  of  force,  and  the 
testimony.  Williams  v.  Lowndes,  z  officer  would  be  allowed  to  prove  this 
Hall  (N.  Y.)  579.  fact  in  his  defense.     Boynton  v.  Wil- 

Ckmtndietloii  Without  Ottfoetioii—  lard,  10  Pick.  (Mass.)  169. 
Furthor  Bzamination.  —  Where  the  So  when  it  is  sought  to  charge  a 
officer  gave  testimony  in  contradiction  sheriff  as  a  trespasser  in  levying  an  ex- 
of  his  return  without  objection,  it  was  ecution,  he  may  show  title  of  the  de- 
held  that  he  might  be  permitted  to  fendant  in  the  execution  in  his  hands, 
be  further  examined  in  explanation  of  or  want  of  ownership  or  fraudulent 
such  testimony.  State  v,  Caldwell,  claim  of  the  party  seeking  to  charge 
115  Ind.  6.  him.     Bates  v.  Fuller,  8  Lea   (Tenn.) 

Whoro  the  Betnm  Is  Loot,  parol  testi-  644;  Stimson  v.  Farnham,  L.  R.  7  Q. 

mony  of  the  contents  thereof  may  be  B.  175. 

shown.     Ferguson  v.  Tutt,  8  Kan.  370.  In  a  suit  upon  an  official  bond  of  an 

See  also  supra^  VII    i.  b.  Lost  Return.  officer  assigning  as  a  breach  that  the 

Sxoois  in  Offloer's  Hands  as  Shown  by  defendant  levied  on  certain  property  of 

Betnm.  —  In  an  action  against  a  sheriff  the   defendant  in   the  execution,   but 

10  recover  an  excess  shown  by  his  re-  failed  and  neglected  to  make  sale  of  the 

turn  to  have  been  received  by  him,  he  property,  it  was  held  that  the  officer 

cannot  set  up  any  defense  contradictory  could  not  prove  that  the  property  did 

of  such  ff'turn.     Harvey  v,  Foster,  64  not  belong  to  the  defendant  in  the  ex- 

Cal.  296;  State  v.  Ruff,  6  Ind.  App.  38.  ecntion  at  the  time  of  the  levy.     Boone 

1.  Nelson,  C.  J.,  in  Baker  V.  M'Duffie,  County  v,  Lowry,  9  Mo.  24.     In  this 

33  Wend.  (N.  Y.)  291.    See  also  Baker  case  the  court  refused  to  follow  Fuller 

V.   Seavey,    163   Mass.   522;   Lewis  v.  v,  Holden,  4  Mass.  498,   wherein  the 

Blair,  i  N.  H.68;  Halcomb  v.  Stubble-  action  was  on   the  case  for  damages 

field.  76  Tex.  310.  alleged   to    have   been    sustained    by 

Line    of    Demaroation.  —  The    limits  reason  of  neglect  on  the  part  of  the 

within  which  the  rule  as  to  the  conclu-  officer  in  failing  to  levy  an  execution 

siveness  of  an  officer's  return  is  appli-  upon  property  previously  attached  by 

cable  are  said   to  be   marked  by  the  him,  the  officer  returning  to  the  official 

reason  and  object  of  the  rule,  which  is  process    that    the    property    attached 

that  the   return   cannot  be  called   in  had  been  rescued  from  his  possession 

question  for  the  purpose  of  invalidat-  and  upon  the  trial  offering  to  prove  that 

ing  the  sheriff's  proceedings  or  defeat-  the  property  so  attached  was  in  fact 

ing  any  rights  acquired  by  means  of  the  property  of  the  persons  who  had 

them.     Lewis  z'.  Blair,  i  N.  H.  68.  rescued  it.    The  action  of  the  trial  court 

To  Illustrate  This  Proposition  the  ex-  in  rejecting  this  testimony  was  re- 
ample  is  given  of  a  return  of  an  attach-  versed.  But  in  Decker  v.  Armstrong, 
ment  without  removing  the  property,  87  Mo.  316,  in  which  case  the  court 
leaving  it  in  the  hands  of  the  debtor  at  cited  Fuller  v.  Holden,  4  Mass.  498, 
his  request,  in  which  case,  it  was  said,  supra^  it  was  held  that  in  an  action 
the  attachment  might  be  good  for  some  against  a  sheriff  for  levying  upon 
purposes,  as  it  would  render  the  officer  property  claimed  to  have  been  exempt 
liable  to  the  creditor  and  would  author-  from  execution  the  sheriff  could  con- 
ize  him  afterwards  to  take  possession  tradict  his  return   by  answering  and 
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b.  Contradiction    Against    Officer.  —  As   against   the 

officer  his  return  is  not  conclusive  evidence  of  the  facts  therein 
stated,  and  it  may  be  contradicted  by  extraneous  testimony  in 
order  to  charge  him  for  a  false  return  or  for  breach  of  duty.* 

Prima  Fade.  —  In  such  a  case  the  return  is  held  to  be  merely 
prima  facie  evidence  in  the  officer's  favor,  though  to  this  extent 
a  return  which  it  is  the  duty  of  the  officer  to  make  is  evidence 
for  the  officer  as  well  as  against  him.*     On  the  other  hand,  if  the 

denying  the  plaintiff's  ownership  and  Vo   Game   of  AiOtion  Shown   Against 

averring    that   when   levied   upon  the  Oilloer. —  In  an  action  by  a  judgment 

property  belonged  to  the  plaintiff  in  the  debtor  against  a  judgment  creditor  to 

execution.  enforce  a  sale  of  real  estate,  it  was  held 

Between  Sheziif  and  Execntien  Creditor  that  while  the  sheriff  was  a  party  to  the 

as  Pnrehaaer.  —  If  a  sheriff  sells  prop-  action,  the  complaint  showed  no  cause 

erty  for  a  su(n  designated  in  his  return  of  action  against  him,  and   the   rule 

and    does    not    actually    receive    the  which  governs  in  cases  where  the  sheriff 

money,  but  the  execution  creditor,  who  is  sued  for  making  a  false  return  had 

is  the  purchaser,  receipts  for  the  whole  no    force.     Clark    v,    Shaw,    79    Ind. 

or  a  part  of  his   bid   as  money,  the  164. 

sheriff  will  be  allowed  to  prove  the  real  The  SheriiT's  Administrator  is  in  the 

facts  in  a  contest  between  himself  and  same  position  as  the  sheriff  with  re- 

the  purchaser,  especially  where  the  re-  spect  to  the  conclusiveness  of  a  return 

turn  does  not  set  forth  a  payment  of  made  by  the  sheriff  in  his  lifetime,  and 

the  money.     Shotwell  v.  Hamblin,  23  such  a  return  is   not  conclusive  evi- 

Miss.  156.  dence   in   favor  of  an   administrator. 

1.  Alabama.  —  Craven     v.     Higgin-  Winnebago  County  v,  Brones,  68  Iowa 

botham,  83  Ala.  429;  Thorn  v,  Kemp,  682. 

98  Ala.  417.  An  Indietment  Against  an  Offioer  for 

Indiana,  —  Way  mire  v.  State,  80  Ind.  extortion  in  receiving  fees  for  an  in- 

67;    Splaha  V,  Gillespie,  48  Ind.  397;  tended  execution  of  process  is  a  direct 

Butler  V.  State,  20  Ind.  169.  attack  on  the  validity  of  the  officer's 

Kentucky.  —  Chamberlin  v.  Brewer,  return  of  its  due  and  proper  execution, 

3  Bush  ((Cy.)  564;    Taylor  v.  Com.,  3  and  the  falsity  of  the   return  may  be 

Bibb  (Ky.)  356.  shown   by   extrinsic   testimony.     Wil- 

Maine,  —  Nichols  v.  Patten,  z8  Me.  Hams  v.  State,  2  Sneed  (Tenn.)  160. 

231.  2.  Williams  v,  Herndon,  12  B.  Mon. 

Massachusetts,  —  Bruce  v.  Holden,  21  (Ky.)  485,  distinguishing  First  v.  Miller, 

Pick.  (Mass.)  187.     See  also  Gardner  v.  4  Bibb  (Ky.)  311,  where  a  part  of  the 

Hosmer,  6  Mass.  325.  return  was  held  incompetent  to  prove 

Missouri,  —  State  v,  Finn,  100  Mo.  the  facts  stated  in  favor  of  the  sheriff, 

429:  Perry  man  v.  State,  8  Mo.  208.  in   that    this    decision   was  evidently 

New  Hampshire,  —  Luder  ».  Pierce,  upon  the  ground  that  the  sheriff  was 

60  N.  H.  13.  not   required  or  authorized  by  law  to 

United  States,  —  Fife  v,  Bohlen,   22  return  the  particular  fact,  and  not  upon 

Fed.  Rep.  878.  the  ground  that  his  return  regularly 

England,  — Gyfford  v,  Woodgate,  11  made  could  not  be  used  by  him  as  evi- 

East  297.  dence  of  a  fact  which  he  was  required 

Thus  in  an  action  against  an  officer  to  certify;  Kendall  v.    White,  13   Me. 

for  a  wrongful  seizure  of  goods  under  245;  Bruce  v.  Holden,  21  Pick.  (Mass.) 

an  atuchment,  the  plaintiff  may  show  187;   State    v,   Devitt,    107    Mo.    573; 

that  other  goods  than  those  described  Miller    v.    Powers,    117    N.  Car.     218 

in  the  return  were  seized.     Carpenter  [^Hf^g  Simpson  v,  Hiatt,   13  Ired.    L. 

<^.  Scott«  86  Iowa  563,  wherein  the  court  (N.   Car.)  470;  Loftin    v.   Huggins,    2 

said  that   the  action  was   not  for  the  Dev.   L.  (N.   Car.)  lO;    State   v,  Vick, 

wrongful  taking  of   what  was  seized  3   Ired.   L.  (N.  Car.)  491];   Hyskill   v, 

under  a   writ,   but    for  the   wrongful  Givin,  7  S.  &    R.   (Pa.)  369;  McCully 

taking  of  all   the   goods  which    were  v.    Malcom,   9    Humph.    (Tenn.)   194; 

actually    seized;    Craven     v,    Higgin-  Stanton  v,  Hodges,  6  Vt.  64. 

botham,  83  Ala.  429;  Thorn  v.  Kemp,  Evidence    of    Amended    Betum. —  In 

98  Ala.  417.  Brown   v.   Cum.,  6  T.  B.  Mon.  (Ky.) 
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return  is  of  matter  which  the  officer  is  not  authorized  by  law  to 
return,  the  return  is  not  QV^n  prima  facie  evidence  in  his  favor.* 

If  tiio  Betnrn  It  ttlont  upon  matters  which  should  have  been  stated 
therein,  such  matters  cannot  be  supplied  in  favor  of  the  officer 
by  parol  testimony.* 

16.  TTnofficial  Betnrn,  —  A  return  of  personal  service  made  by  a 
private  person  is  open  to  contradiction  by  the  defendant,  and  he 
i:>  at  liberty  to  show  that  no  such  service  was  made  upon  him.' 

16.  Snfficioncy  of  Evidence  to  Impeach  Betnrn  —  a.  In  General 
—  Convincing  Testimony  Required.  —  In  whatever  form  the 

impeachment  of  a  return  is  presented,  it  requires  the  clearest  and 
most  satisfactory  evidence  to  overcome  the  statements  thus  made 
under  the  sanction  of  official  oath  and  responsibility.^ 

621,  which  was  an  action  for  an  escape,  his  return  he  described  the  property 

it  was  held  that,  the  plainti£F  having  talten  away,  but  made  no  mention  of 

read  so  much  of  ihe  return  as  showed  that  which  was  not  taken  away,  it  was 

the  capture  and  escape,  the  sheriff  had  held  in  an  action  of  trespass  de  bonis 

a  right  to  read  the  balance  of  the  re-  asportatis  against  another  for  taking  the 

turn,    which    stated   a  fresh   pursuit,  propeny  not  removed  in  such  attach- 

although  this  latter  part  ot  the  return  ment  that  the  officer's  return  could  not 

had  been  made  by  way  of  amendment,  be  supplemented   by   parol  evidence, 

by  leave  of  the  court,  after  the  original  San  ford  v.  Pond,  37  Conn.  591. 

return.  But  in  an  Action  Against  tha  Purehaaer 

Parol  Testimony  Independent  of  Betnrn.  claiming  under  the  sheriff,  it  is  held 

—  In  an  action  of  trover  by  an  officer  that  the  case  would  be  different,  as 
against  a  stranger  for  a  chattel  seized  the  purchaser  would  have  no  power 
upon  execution,  the  officer  may  prove  over  the  officer's  return  and  should  be 
the  seizure  by  parol  testimony  and  allowed  to  prove  by  other  evidence  the 
is  not  restricted  to  the  return  on  the  facts  about  which  the  return  is  silent, 
execulion.  Hovey  v.  Lovell,  9  Pick.  Grant  v.  Shaw,  i  Root  (Conn.)  526. 
(Mass.)  68.  8.  Peck  v.  Chambers.  44  W.  Va.  275, 

Veeessity  to  Support  When  Tmpftaohsd.  distinguishing  Stewart  v.   Stewart,  27 

—  Where  an  officer  is  sued  for  a  breach  W.  Va.  167,  which  was  an  official 
of  duty  and  it  appears  that  he  himself  return;  Campbell  v.  Wayne  Circuit 
has  admitted  the  falsity  of  his  return,  Judge,  iii  Mich.  247.  holding  that  a 
a  finding  that  the  recitals  of  the  return  writ  of  mandamus  will  lie  to  compel 
are  true,  based  upon  no  other  evidence  the  trial  court  to  set  aside  a  default 
than  the  return  itself,  cannot  be  sus-  judgment  on  the  sworn  application  of 
tained.  In  such  a  case,  the  officer,  in  the  defendant  contradicting  the  return 
order  to  rebut  the  testimony  impeach-  of  a  priv^ate  person.  But  see  Allen  r. 
ing  his  return,   must  offer  some  evi-  Mclntyre,  56  Minn.  351. 

dence  either  in  explanation  or  denial  of  ^,  Alabama,  —  Paul    v.    Malone,   87 

the  admissions,  or  some  independent  Ala.  544. 

proof  of  the  truth  of  the  return.     Raker  California,  —  People   v.   Dodge,   104 

V,  Bucher,  100  Cal.  216.  Cal.  487. 

1.  First  V,  Miller.  4  Bibb  (Ky.)  311,  Georgia.  —  Davant  v,  Carlton,  53  Ga. 
holding  that  the  officer's  return  that  he  491;  Denham  v.  Tones,  96  Ga.  130. 
had  paid  the  amount  of  the  execution  Illinois.  —  Davis  v.  Dresback,  81   III. 
to  the  plaintiff  must  be  proved  by  the  393;  Allen  v.  Hickey,  53  III.  App.  437, 
officer  otherwise  than  by  his  return.  158  111.  362;  Callender  v.  Gates,  45  111. 

2.  Grant  2^.  Shaw,  I  Root  (Conn.)  526.  App.  374;  Sullivan  v.  Niehoff,  27  111. 
But  see  Evans  v,  Davis,  3  B.  Mon.  App.  421. 

(Kv.)  346'  Indiana.  —  Memphis,     etc.,     Packet 

Where  an  Officer  Attached  Certain  Per-  Co.  v,  Pikey,  142  Ind.  304. 

tonal  Property,  of  which  he  removed  a  lotva,  —  Ketchum  %f.  White,  72  Iowa 

part,  and  was  prevented  bv  the  defend-  193;  Wyland  v.  Frost,  75  Iowa  209. 

ant  from  removing  the  balance,  and  in  Kentucky,  — Jones  v.  Churchill,  4  J. 
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b.  Single  Affidavit  —  Mere  Denial.  — A  single  affidavit/ 
or  the  unsupported  denial  by  the  defendant  of  the  service  of 
process,*  is  not  sufficient  to  overcome  the  verity  of  the  official 

J.  Marsh.  (Ky.)  45;   Com.  v,  Jackson,  The  Mere  BtatemeiLt  of  an  Attorney  will 

10  Bush  (Ky.)  426.  not  be  taken  to  contradict  a  return  of 

Maryland.  —  A  bell  v.  Simon,  49  Md.     an  officer  that  he  served  the  defendant 

318.  by  delivering  to  him  *'  a  true  copy  of 

Michigan.  —  Detroit  Free  Press  Co.  the  summons,  attached  to  a  certified 

V,  Bagg,  78  Mich.  650.  copy  of  the  complaint  in  this  action." 

Minnesota.  —  Gray  v.  Hays,  41  Minn.  Higley  v.  Pollock,  21  Nev.  198. 

12;    Allen  V.  Mclntyre,  56  Minn.  351;  2.  Hunter  v.  Stoneburner,  92  111.  79; 

Jensen  v.  Crevier,  33  Minn.  372.  Allen    v,    Hickey,    53   111.   App.  441; 

Mississippi.  —  Duncan  v.  Gerdine' 59  Mace   v.    Mace,   24  N.   Y.   App.   Div. 

Miss.  55 j;    Quades  v.  Hiern,  70  Miss.  291;    Sargeant  v.   Mead,    (Supm.   Ct. 

894.  Gen.  T.)  i   N.  Y.  Supp.  589;    Harris  v, 

Nebraska. — Connell  v.  Galligher,  36  McClanahan,     11     Lea    (Tenn.)     181; 

Neb.  749;  Wilson  v.  Shipman,  34  Neb.  Tatum  v.  Curtis,  9  Baxt.  (Tenn.)  360; 

573.  Posey     V.      Eaton,    9     Lea     (Tenn.) 

New  York.  —  O'Connor  7/.  Felix,  147  506;    Henry  v.  Wilson,  9  Lea  (Tenn.) 

N.  Y.  614;    Dutton  V.  Smith,  23  N.  Y.  176;  Driver  v,  Cobb,  i  Tenn.  Ch.  490; 

App.  Div.  188;  Szerlip  v.  Baler, (Supm.  U.  S.  v.  Gayle,  45  Fed.  Rep.  107.     See 

Ct.  App.  T.)  21  Misc.  (N.  Y.)  331;  Wy-  also  supra,  VII.  1.  b.  Lost  Return, 

gant  V.  Bronrn,  (Supm.  Ct.  Gen.  T.)  9  SeooUection  of  Befendant. —  That  the 

N.  Y.  Supp.  372;  Jacobs  v,  Zeltner,  (C.  defendant  in  the  original  process  "  has 

PL  Gen.  T.)  24  Civ.  Pro.  (N.  Y.)  45,  9  no   recollection   of  ever  having  been 

Misc.  (N.  Y.)  455.  cited  to  trial,'*  together  with  a  denial 

Pennsylvania.  —  Bragdon  v.  Perkins-  chat  any  summons  or  other    process 

Campbell  Co  ,  19  Pa.  Co.  Ct.  305.  was  served  upon  him,  is  a  denial  ac- 

Rhoiie  Island.  —  Foster  v.  Berry,  14  cording    to    recollection,    and    is    not 

R.  I.  601.  sufficient  when  opposed  to  the  return 

Tennessee.  —  Hunt    v.    Childless,    5  of  an  officer  showing  service.     Myers 

Lea  (Tenn.)  248.  v.  Hammond,  6  Baxt.  (Tenn.)  6t. 

Texas.  —  Randall  v,  Collins,  58  Tex.  Certificate     Without      Affidavit.  —  In 

231;    Mayfield  v.  Schrier,  i  Tex.  App.  Campbell  v.  Self,  (Supm.  Ct.  Spec.  T.) 

Civ.  Cas.,  §  47.  a  How.  Pr.  (N.  Y.)  35,  it  was  held  that 

Washington.  —  Johnson  v.  Gregory,  upon  a  motion  to  set  aside  a  default 

4  Wash.  109.  an  affidavit  by  the  defendant  as  to  the 

Iisne  for  Jury.  —  Where,  in  an  action  time  of  service  of  the  declaration  will 
on  a  judgment,  the  return  as  to  service  be  conclusive  against  the  sheriff's  cer- 
of  process  in  the  action  in  which  the  tificate  where  the  sheiiff  does  not  sup- 
judgment  was  rendered  is  put  in  issue,  port  the  certificate  by  his  affidavit, 
the  conflicting  evidence  of  the  officer  Corroborated  Eyidenoe. —  In  an  action 
and  the  parties  should  be  submitted  to  in  equity  to  set  aside  a  former  judg- 
the  jury.  HoUiday  v.  Brown,  33  Neb.  ment  the  sheriff's  writ  book  introduced 
657.  in  evidence,  showing  that  the  plaintiff 

Beftisal  of  Party  to  Testify.  —  Where,  was  not  personally  served  in  the  action 

on  a  motion  to  set  aside  a  judgment  sought  to  be  set  aside,  together  with  the 

upon  the  ground  that  no  personal  serv-  testimony  of  the  party  himself  that  he 

ice  of  summons  was  had  on  the  defend-  was  not  personally  served,  is  sufficient 

ant,  a  reference  is  ordered  to  ascertain  to  overcome  the  presumption  of  service 

the  fact  and  the  defendant's  counsel  is  from  the  record.     Genobles  v.  West,  23 

requested   to  call  the  defendant  as  a  S.  Car.  154. 

witness  and  declines  to  do  so,  and  the  Competeney  of  Bheriflf.  —  In   Tennessee 

process  server  is  examined  in  support  it  was  held  that  the  return  that  land 

of  ihe  service,  the  referee  is  justified  in  sold  under  an  execution  was  advertised 

finding  that  service  was  made.    Smith  according  to  law  might  be  contradicted 

V.  Hickey,  25  N.  Y.  App.  Div.  T05.  in  an  action  of  ejectment  by  the  tesH- 

1.  Hunter    v.    Kirk,   4    Hawks    (N.  mony  of  the  sheriff.     Loyd  v.  Anglin, 

Car.)  277;  Mason  v.  Miles,  63  N.  Car.  7  Yerg.  (Tenn.)  428. 

564:    Gatlin   v.   Dibrell,   74    Tex.   36;  It  is  held  that  the  testimony  of  the 

Wood  V.  Galveston,  76  Tex.  126.  sheriff  may  be  admitted  to  show  that  9, 
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return.  In  some  cases,  however,  it  is  held  that  the  affidavit  of  a 
party  denying  the  truth  of  a  return  showing  the  service  of  pro- 
cess may  be  sufficient  to  overcome  an  official  return.* 

c.  Decision  upon  Conflicting  Testimony.  —  Notwith- 
standing there  is  corroborative  testimony  on  behalf  of  the  person 
attacking  a  return,  the  decision  of  the  lower  court  in  support  of 
the  return  will  not  be  disturbed  in  the  appellate  court  unless  it 
appears  to  be  palpably  erroneous.* 

d.  Contradiction  by  Other  Parts  of  Record  —  (i) 
Exception  to  General  Rule  of  Conclusiveness.  —  As  an  exception 
to  the  general  rule  of  the  conclusiveness  of  an  officer's  return,  it 
is  held  that  the  court  is  not  bound  to  concede  the  absolute  verity 
of  the  return  when  other  parts  of  the  record  show  it  to  be  false 
or  incorrect.' 

date  inserted  in   his  return   was  put  ant  had  not  had  a  fair  opportunity  to 

there    after    the     return     was    made,  be  heard  in  her  defense.     Not  only  the 

Henderson  v.  Henderson,  133  Pa.  St.  interest  of  the  parties  themselves,  but 

399.  those  of  the  public  generally,  required 

Inoompetenoy  of  Party  After  Death  of  that  in  any  such  proceeding  the  court 

Sheriff.  —  In  a  suit  in  equity  to  enjoin  should  aim  to  afford  the  fullest  possi- 

a  judgment   upon   the  ground  of  the  ble  hearing  thereof.     Locke  v,  Ix>cke, 

falsity   of  the   return   on   which   it  is  18  R.  I.  716. 

based,  showing  service  of  process,  the  8.  Allen  v,  Hickey,  53  111.  App.  441; 

plaintiff  in  the  bill  is  not  a  competent  Callender  v.  Gales,  45   III.  App.  374; 

witness   where  the  sheriff   who  made  Murrer  v.  Security  Co.,   131   Ind.  35; 

the   return   is  dead.     Duncan   v.  Ger-  Commercial  Bank  v.  Eastern  Banking 

dine,  59  Miss.  550.     See  also  Wilson  v,  Co.,  51  Neb.  766. 

Greathouse,  2  111.  174.  8.  Wilson  v.  Moss,  7  Heisk.  (Tenn.) 

1.  In  Minnesota^   notwithstanding  it  417.  holding  that  the  return  of  an  offi- 

was  properly  remarked  in  Jensen  v.  cer  showing  that  he  made  service  is 
Crevier,  33  Minn.  372,  that  the  return  '  evidence  of  no  higher  grade  than  the 

of  the  officer  should  be  deemed  strong  other  papers  of  the  case  which  come 

evidence  of  the  facts  properly  certified  before  the  court  as  a  part  thereof,  and 

to  and  should  be  upheld  ordinarily,  it  that  if  other  parts  of  the  record  either 

was  held  that  a  j  udgment  may  be  set  contradict    the    return    or    render    it 

aside  on  the  ground  of  the  falsity  of  doubtful   whether  the  return  is  true, 

the   return   upr>n   the  affidavit  of  the  the  court  is  not  bound  to  concede  its 

person   alleged   to  have  been  served,  absolute  verity. 

though  the  court   recognized    that  it  Bate.  —  Where    it  appears  that  the 

would   be  dangeroud   practice  to   per-  date   attached   to   the  officer's    return 

mit  the  return  to  be  overcome  by  a  was  Sunday  and  the  clerk's  entry  and 

mere    uncorroborated    affidavit    made  the  indorsement  on  the  writ  show  the 

long  afterwards.    Allen  v,  Mclntyre,  56  return  to  have  been  made  on  Saturday, 

Minn.  351;  Gray  v.  Hays,  41  Minn.  12.  the  date  may  be  shown  by  such  latter 

In  Rhode  Island^  under  a  statute  per-  entries.     This  is  said  to  come  within 

mit  ting  a  court  to  set  aside  its  decrees  an  exception  to  the  general  rule  as  to 

within    six    months    after    the    entry  the  conclusiveness  of  an  official  return, 

thereof,  further  cause   shown   by   the  some  other  part  of  the  record  in  the 

affidavit  of  the  defendant  denying  serv-  same    case   contradicting   the    return, 

ice  of  process  was  taken  to  be  sufficient  Macomber  v.   Wright,   108  Mich.  109. 

in   a    proceeding    against    her    which  See  also  Nor\^ell  v.  McHenry,  i  Mich, 

sought  a  divorce  upon  the  ground  of  227,    wherein    the  date  of  service  as 

adultery,    the    court    saying    that    it  stated  in  the  affidavit  of  service  was 

should  be  very  liberal  in  granting  such  supplemented  by  the  date  of  the  jurat 

an  application  within  the  six  months  to  shocir  the  time  of  service, 

allowed  by  law,  when  it  appeared  at  In  a  bill  in  equity  to  redeem  a  mort- 

all  probable  that  there  was  no  service,  gage  it  appeared  that  on  a  writ  of  entry 

or  where  for  other  reasons  the  defend-  to  foreclose  the  mortgage,  an  execution 
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(2)  Effect  of  Recital  of  Service  —  (a)  Prima  Faoie  Bvidonoo.  —  A 
recital  of  service  of  process  in  a  judgment  or  decree  is  held  to  be 
sufficient  prima  facie  evidence  of  that  fact  in  the  absence  of  any- 
thing in  the  record  to  contradict  such  recital.* 

(b)  Gharaetor  of  8or?ioe  Shown  I17  Booord  —  Contradietion  lij  Betm.  — 
Where  the  record  discloses  the  character  of  the  service  a  finding 
of  service  refers  to  that  shown  by  the  record  only ;  •  and  where 
the  return  of  the  officer  is  inconsistent  with  the  recitals  in  the 
judgment  or  decree  the  former  must  control,  and  a  recital  of 
proper  service  of  process  will  not  aid  an  official  return  which 
shows  a  want  of  proper  service.' 

for    possession,    upon    a    conditional  face  that  only  one  summons  is  copied 

judgment,  was  dated  May  6,  1869,  and  into  the  record.    O'DriscoU  v.  Soper, 

that  the  officer's  return  and  acknowl-  19  Kan.  574. 

edgment  of  possession  was  dated  May  After     Continiiaiioe  —  Proramption    of 

3, 1869,  and  the  execution  was  recorded  Iisuanoe  of  Alias.  —  The  finding  by  the 

June   10,  1869.     It  was  held  ihat  the  court  of  due  service  of  process  will  not 

return  of  the  officer  on  the  writ  of  entry  be  rebutted  by  a  defective  service  of 

was  not  conclusive  as  to  the  actual  date  process  as  shown  by  the  return  where 

of   the   possession,  it  appearing   from  theie  has  been  a  continuance  to  a  sub- 

the   whole   record,    without   resort    to  sequent  term,   but  in  support  of  the 

other  evidence,  that  possession  was  ac-  presumption  in  favor  of  the  regularity 

tually  taken  on  a  day  after  the  issuance  of  the  proceedings  it  will  t>e  presumed 

of  the  execution  and  before  the  date  that  an  alias  summons  to  a  subsequent 

upon    which    the    execution    was    re-  term   had   been   taken  out  and    duly 

corded.     Worthy  v.  Warner,  119  Mass.  served,   although   such   an  alias   writ 

550.  might    not    appear    upon     the    files. 

1.  McCoy  V.  Van  Ness,  98  Cal.  675;  Dickison  v,  Dickison,  124  111.  483. 
Toliver     v,    Morgan,    75     Iowa    619;  8.  California,  —  Lowe  v.  Alexander, 
O'DriscoU  V.  Soper.  19  Kan.  574;  Ornn  15  Cal.  297. 

V,  Merchants  Nat.  Bank,  16  Kan.  341;  Georgia.  —  Hobby  v.  Bunch,  83  Ga.  I. 

Bowen  v,  Seale,  45  Miss.  30;  Hamilton  Illinois.  —  Rivard  v.  Gardner,  39  III. 

Gin,  etc.,  Co.  i'.  Sinker.  74  Tex.  51.  125;  Bamett  v.  Wolf,  70  111.  76;  Bots- 

Pretiimptioii  Aftor  Long  Lapse  of  Time,  ford  v.   O'Conner,  57   111.   72;    Dicki- 

—  After  a  long  lapse  of  time  proper  son  v.  Dickison,  124  111.  483:  Hunter 

service  of  process  will   be  presumed  v.  Stoneburner,  92  111.  75*  Hemmer  v. 

where    such    presumption    is  not    re-  Wolfer,  124  III.  435,  (111.  1887)  11  N.  E. 

butted  by  the  record.    Wilson  v.  Holt,  Rep.  885;  Boyland  v,  Boyland,  18  111. 

83  Ala.  528;  Nickrans  v.  Wilk,  161  111.  551. 

76;    Cosby  V.  Powers,   137   Ind.   694;  Indiana,  —  Brooks  v.  Allen,  62  Ind. 

Best  V.  Vanhook.  (Ky.  1890)  13  S.  W.  401;    Pegg  v.  Capp,  2   Blackf.   (Ind.) 

Rep.  119;  Jones  v.  Edwards,  78  Ky.  6.  257. 

In  a  Biroet  Proooediog  it  is  ovXy  prima  Kansas,  —  Mickel  v.  Hicks,  19  Kan. 

facie  evidence.     Wolf   v,   Shenandoah  578. 

Nat.  Bank,  84  Iowa  138;    Whitney  v.  Missouri.  —  Cloud  v.  Pierce  City,  86 

Daggett,   108  Cal.  232;    Thorn  v,  Sal-  Mo.  357. 

monson,  37  Kan.  441.  Oregon,  —  Heatherly    v.    Hadley,    4 

2.  O'DriscoU  v,  Soper,  19  Kan.  574;  Oregon  i. 

Hemmer  v.  Wolfer,  (111.  1887)  9  West.  United  States,  —  Settlemier  v,  Sulli- 

Rep.  536;  State  v.  Waterman,  79  Iowa  van,  97  U.  S.  444;  Blythe  v,  Hinckley, 

360;   Godfrey  v,  Valentine,  39  Minn.  84  Fed.  Rep.  238. 

336.  See  also  article  Jurisdiction,  vol.  12, 

Lost  Bnmiiioiis.  —  Where  the  record  p.  204  et  seq, 
shows  that  two  summonses  were  issued  Teehnical  DofSsots  or  Mere  Lrrognlaritloa 
and  served,  and  all  the  papers  in  the  in  the  proof  of  service  are  held,  bow- 
case  are  lost,  the  prima  facie  evidence  ever,  to  be  cured  by  a  recital  in  the 
of  the  recital  of  service  in  the  journal  judgment  of  legal  service  of  process 
entry   will  not  be  overthrown  by  the  showing  that  the  court  acquired  juris- 
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17.  Explanation  of  Betnm — Evidence  in  Support  of  Betnm  After 
Impeaohmenl  —  Where  an  officer's  return  is  not  defective  upon 
its  face,  the  officer  may  be  permitted  to  testify  in  explanation 
thereof,  such  explanatory  testimony  not  being  in  contradiction 
of  the  return.*  And  where  the  return  is  impeached  by  parol 
testimony  it  is  held  that  the  officer  may  support  his  return  either 
by  denials  of  the  evidence  impeaching  it  or  by  other  testimony 
showing  the  truth  of  the  return.* 

diction.    Gregory  v.  Ford,  14  Cal.  138,  43  Fed.   Rep.   i8z,  which  was  a  col- 
holding  that  such  a  recital  cured  a  lateral  attack. 

technical  defect  upon  collateral  attack;        1.  Liston  v.  Central  Iowa  R.  Co.,  70 

Peck  V.  Strauss,  33  Cal.  678;    Maples  Iowa  717;  Wardell  v.  Etter,  143  Mass. 

V,  Mackey,  89  N.  Y.  146;    Blasdel  v.  19;    Lapiec  v,    Hughes,  24  Miss.  75; 

Kean,  8  Nev.  305,  holding  that  on  ap-  Leonard  v.  O'Neal,  16  Lea  (Tenn.)  158. 
peal  a  recital  in  a  default  judgment  that        8.  Raker  v.    Bucher,  100  Cal.   216; 

it  was  entered  upon  due  proof  of  serv-  Smith    v,  Hickey,  25  N.  V.  App.  Div. 

ice  of  summons,  etc.,  was  entitled  to  105;  O'Connor  v,  Felix,  147  N.  Y.  614, 

every  presumption  for  the  purpose  of  in  which  two  cases  certificates  and  affi- 

upholding  the  judgment  though  other  davits  of  service  by   process  servers 

parts  of  the  record  tended  to  show  that  were  supported  by   the  testimony  of 

the  summons  was  served  after  it  had  such     process     servers;    Sargeant   9. 

been  filed.  Mead,  (Supm.  Ct.  Gen.   T.)   i   N.  Y. 

It  has  been  held  that  where  a  judg-  Supp.  589;  Cunningham  v.  Mitchell,  4 

ment  recites  a  legal  service  of  process  Rand.  (Va.)  189;  State  v,  U.  S.  Mutual 

a   mere  defect  in  a  return  in  that  it  Ace.   Assoc.,   67   Wis.   624.     See  also 

does  not  show  the  relation  of  the  party  Ketch um  v.  White,  72  Iowa  193;  Gray 

served  to  the  defendant  corporation  is  v.   Hays,  41    Minn.    12;    Meridian    9. 

cured.     Ford  v.  Delta,  etc..  Land  Co.,  Trussell,  52  Miss.  7x2. 
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CROSS-REFERENCES. 

As  to  Proceedings  to  Review  Decrees^  see  the  article  BILLS  OF  RE- 
VIEW^ vol.  3,  p.  569. 
Equitable  Relief  Against  Judgments^  see  the  article  JUDG- 
MENTS, vol.  II,  p.  1 168. 

See  also  articles  APPEALS,  vol.  2,  p.  35 ;  CORAM  NOBIS  AND 
CORAM  VOBIS,  vol.  5,  p.  26;  NEW  TRIAL,  vol.  14, 
p.  707 ;  OPENING,  AMENDING,  AND  VACA  TING 
JUDGMENTS,  vol.  15,  p.  202. 

I  SOOPS  OF  Abticlb.  —  This  article  treats  of  the  action  of 
review  as  distinpruished  from  a  bill  of  review,  which  is  a  bill  cog- 
nizable in  a  court  of  equity,  and  has  for  its  object  the  reversal  or 
modification  of  a  decree  in  equity.  The  action  of  review  was 
unknown  at  the  common  law  and  exists  in  only  a  few  states. 
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Hatnr*  of  RE  VIE  W.  Proooedings  to  BotIow. 

Unlike  the  bill  of  review,  it  is  purely  statutory,  and  although  in 
some  jurisdictions  it  has  somewhat  similar  functions,  yet  wher- 
ever the  remedy  is  in  force  it  may  be  invoked  to  revise  judg- 
ments at  law  and  other  determinations  designated  by  statute.* 

n.  Hatttbe  of  Pbocesdihgb  to  Beyiew.  —  In  some  respects 
proceedings  to  review  a  judgment  are  only  incident  to  and  a  part 
of  the  original  action,  and  not  a  separate  and  independent 
action.  In  other  respects,  however,  and  for  some  purposes,  the 
review  may  be  regarded  as  a  new  action.  Thus  if  the  original 
plaintiff  should  fail  on  the  first  trial  and  review,  the  review 
would  be  merely  a  continuation  of  the  former  suit ;  but  if  he 
should  prevail  on  the  first  trial,  and  the  defendant  should  review, 
that  review  would  in  effect  be  a  new  action,  to  recover  back  that 
which  the  plaintiff  recovered  of  him  on  the  first  trial.  In  some 
jurisdictions  a  review  is  equivalent  to  a  new  trial  after  judgment, 
so  as  to  let  in  on  the  review  everything  which  might  have  been 
suggested  in  the  original  action.* 

1,  Barron  v.  Jackson,  42  N.  H.  419;  Knox,  12  N.  H.  352;  Wiggin  v.  Jan- 
Swett  V,  Sullivan.  7  Mass.  342.  vrin,  47  N.  H.  295;  Sanford  v,  Candia, 

Tho  Indiana  Statute  sabstantially  em-  54  N.  H.  421. 
bodies  the  ordinances  in  chancery  of        Indiana — Proceeding    in    Mature  of 

Lord  Chancellor  Bacon,   and  extends  Appeal, —  In  Indiana  a  proceeding  in 

them  to  all  judgments.     Ross  tr.  Banta,  review  for  error  of  law  is  in  the  nature 

140  Ind.  120.  of  an  appeal.     Indiana  Mut.   F.   Ins. 

Writ  of  Bight.  —  It  makes  no  differ-  Co.  v.  Routledge,  7  Ind.  25;  Barnes  v, 

ence  that  the  writ  has  sometimes  been  Wright,  39  Ind.  293;  Barnes  v.  Bell,  39 

regarded  as  a  judicial  and  not  an  orig-  Ind.  328;  Richardson  v.  Howk,  45  Ind. 

inal  writ.     It  is  a  writ  of  right,  and  not  451;  Hardy  v.  Chipman,  54  Ind.  591; 

the  less  an  action,  suit,  or  proceeding.  Cravens    v.    Chambers,    69    Ind.   84; 

whether  commenced  by  an  original  or  Dunkle  v.  Elston,  71  Ind.  585;  Rice  v. 

a  judicial  writ.     Badger  r.  Gilmore,  37  Turner,  72  Ind,  559;  Searle  ».  Whip- 

N.  H.  457.  perm  an,     79    Ind.     424;     Tachau     v. 

Bdre  Fadai.  —  A  writ  of  review  is  a  Fiedeley,  81  Ind.  54;  Traders  Ins.  Co. 

writ  of  right,  in  the  nature  of  a  scire  v.   Carpenter,   85  Ind.   350;    Shoaf   v. 

facias  to  hear  errors,  in  a  record  or  pro-  Joray,  86  Ind.  70;  American  Ins.  Co. 

cess  remaining  with  the  court.     It  is  v.  Gibson,  104  Ind.  336;  Baker  v,  Lud- 

issued  by  the  officer  of  the  court,  and  in  lam,  118  Ind.  87;  Rigler  v,  Rigler,  120 

that  respect  may  be  regarded  as  of  the  Ind.  431;  Gates  v.  Scott,  123  Ind.  459; 

nature  of  a  judicial  writ.     It  is,  how-  Clark  v.  Hillis,   134  Ind.  421;  Evans- 

ever,  sometimes  issued  in  the  form  of  ville,  etc.,  R.  Co.  v,  Maddux,  134  Ind. 

a  capias  and  attachment,  and  with  the  571;    Graves  v.   State,    136  Ind.   406; 

same  efficacy,  and  seems  therefore  to  Kiley  v.  Murphy,  7  Ind.  App.  239. 
be  to  some  purposes  an  original  writ.         Or  of  a  Rehearing,  — Ex  p.  Kiley,  135 

Burrell  v.  Burrell,  10  Mass.  221.  Ind.  225. 

2.  Evansville,  etc.,  R.  Co.  t/.  Mad>  New  Trial,  —  The  object  sought  in  a 
dux,  134  Ind.  575;  Douglay  v,  Davis,  proceeding  to  review  is  a  new  trial  of 
45  Ind.  493;  Sloan  V.  Whiteman,  6  Ind.  the  cause.  Hornady  v.  Shields,  119 
434;  Kiley  v.  Murphy,  7  Ind.  App.  239;  Ind.  201. 

Indianapolis     First     Nat.      Bank    v.  In  MaMaohnsotti  it  was  held  in  An- 

Hanna,  12  Ind.  App.  240;  Exp.  Kiley,  derson  v.  Brown,  10  Gray  (Mass)  92, 

135  Ind.  225;  Jackson  v,  Gould,  74  Me.  that  on   review  of  a  judgment  of  the 

564;  Good  V.  Lehan,  8  Cush.  (Nfass.)  Court  of  Common  Pleas,  affirming,  on 

299;  Safford  v.  Knight,  117  Mass.  281;  complaint  of  the  defendant  in  review, 

Davenport  v,  Holland,  2  Cush.  (Mass.)  a  judgment  of  a  justice  of  the  peace, 

I;  Burley  v,  Burley,  6  N.  H.  204;  Bell  from  which  an  appeal  had  been  taken 

V.    Bartlett,    7   N.   H.    180;    Knox  v,  by  the  plaintiff  in  review,  but  which 
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What  Detemiiiifttlaiif  RE  VIE  W,  Xaj  Be  Btritv^d. 

m.  What  Detebkivatiovb  Mat  Be  Bevieweb  —  jndgnMnt  in 

Civil  AoUon.  —  Except  where  the  remedy  by  action  or  writ  of  review 
has  practically  replaced  in  whole  or  in  part  the  remedy  in 
equity  by  bill  of  review,  or  where  there  is  statutory  authority, 
express  or  implied,  for  a  resort  to  such  relief  in  any  particular 
class  of  cases  of  proceedings,  it  can  be  invoked  only  in  civil 
actions  following  the  course  of  the  common  law.* 

The  Interpretation  of  the  Btatntee  relative  to  review  should  not  be  too 
strict,  and  it  is  unnecessary  that  the  judgment  should  have  been 
rendered  after  all  the  steps  indicated.     It  is  enough  if  the  judg- 

was  not  entered,  the  case  must  be  tried  in^  of  review,  when  brought  by  a  de- 

on  its  merits,  as  if  an  appeal  had  been  fendant,  has  been  well  characterized  as 

duly  entered.  analogous  to  an  action  for  money  had 

In  Bew  Hampehire  review  has  been  and  received,  brought  to  recover  back 

regarded  as  a  distinct  and  independent  funds  obtained  by  duress  or  some  false 

proceeding,  commenced  by  writ,  not  claim.     Badger  v.  Gilmore,  37  N.    H. 

necessarily  in    the    court    where    the  457.     See   Knox   r.    Knox,   12   N.    H. 

judgment  reviewed  was  rendered,  and  358. 

not  open  ting  to  set  aside  or  vacate  the        Analogy  to  Writ  of  Error. —  Proceed- 

judgment  or  even  as  a  supersedeas  or  ings  to  review  have  been  regarded  as 

stay  of  execution.     In  these  respects  it  in  the  nature  of  a  writ  of  error.     Hardy 

is   Ihe   same   whether    brought  as  of  v,   Chipman,    54    Ind.    591:    Little   v, 

right  or  by  grant  upon  petition.     Bar-  Bunce,  7  N.  H.  485. 
ron  t^.  Jackson,  42  N.  H.  419;  Exeter        1.  Criminal    Prooeedingi.  —  The     In» 

Bank  v,  Gilman,  8  N.   H.  332.     See,  diana  statute    (Burns's    Annot.    Slau 

however,  Knox  v,  Knox,  12  N.  H.  352,  (1894),  §627)  which  authorizes  the  filing 

wherein  it  was  said  that  review  "  can-  of  a  complaint  to  review  a  judgment 

not  be  properly  regarded  as  an  inde-  in  the  court  wherein   such  judgment 

pendent  action.     It  relates  back  to  the  was    rendered    has   no  application  to 

original  writ  and  revives  it,  and,  so  far  criminal  causes.     Frazier  v.  State,  106 

as  regards  the  merits  of  the  original  Ind.  562. 
controversy,  is  the  same  action."  Judgment  in   Eminent    Domain.  —  In 

Revieiv  as  New  Action,  —  In  Bell  v.  Massachusetts   a   judgment  of   the  Su- 

Barllett,  7  N.  H.  180,  it  was  said  that  perior  Court  rendered  upon  a  verdict 

notwithstanding  a  review  is  a  matter  assessing  damages  for  land  taken  for 

of  right,  the  judgment  in  the  first  in-  railroad  purposes  is  a  judgment  in  a 

stance  is  regarded  as  the  end  of  the  civil  action  within  the  meaning  of  Pub. 

cause,  that  is,  as  a  final  judgment,  and  Stat.  Mass.,  c.  187,  §§  16,  22.  authoriz- 

the  review  is  regarded  as  a  new  action  ing  writs  to  review  bnal  judgments  in 

in  which  the  merits  of  the  original  ac-  civil  actions.     Nantasket  Beach  R.  Co. 

tion  may  be  retried.     See  also  Page  v,  v.  Ransom,  147  Mass.  240. 
Brewster.  58  N.  H.  126.  Judgment  on   Seferee*i   Beport  —  An 

Eifeot  of  Amendment.  —  A  review  is  no  action  is  none  the  less  a  civil  action 

more  than  a  new   trial  of   the  issues  because  referred;  consequently  a  judg- 

originally  tried,  unless  the  pleadings  ment  rendered  upon  a  referee's  report 

are  amended  by  permission.     ZoUar  v,  may  be  reviewed,  where  no  other  mat- 

Janvrin,  49  N.  H.  114;  Cahoon  v,  Coe,  ter  between  the  parties  is  included  in 

57  N.  H.  556;  Burley  v,  Burley,  6  N.  the  reference.     Gooding  v.  Baker,  60 

H.   204.     See   also   Frost  v,   Chesley,  Me.  52. 
Smith  (N.  H.)  202.  Probate  Deeree.  —  In  Pope  v.  Pope.  4 

A  Writ  ofBoview  IsVottheOommenoe-  Pick.    (Mass.)   129,   it  was  held  that 

ment  of  an  Action,  within  the  meaning  there  was  no  authority  to  grant  a  re- 

of  a  statute  which   forbids  an  action  view  of  an  issue  arising  on  an  appeal 

against  an  executor  or  administrator  of  from  a  decree  of  a  judge  of  probate 

an  insolvent  estate  until  after  one  year,  after  a  judgment  had  been  entered  on 

etc.,  and  it  may  be  brought  within  the  the  appeal,   the    statute  limiting  the 

year.    Colman  v.  Churchill,  2  N.    H.  jurisdiction  of  the  court  to  the  review 

407.  of  trials  in  civil  actions  only.     Folhvh 

Eeriew  hy  Defendant.  —  The  proceed-  ing  Borden  v.  Brown,  7  Mass.  93. 
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ment  sought  to  be  reviewed  was  rendered  in  an  action  at  law, 
although  the  pleadings  were  not  in  the  same  form  as  in  ordinary 
actions,  and  though  no  trial  by  jury  was  had.^  It  sometimes 
becomes  important  to  look  to  the  character  of  the  action  for  the 
purpose  of  determining  the  propriety  of  resorting  to  this  form  of 
revision.  Thus,  where  it  is  apparent  that  the  right  to  review  is 
confined  to  judgments  at  law  which  were  rendered  in  an  action 
commenced  by  writ  or  like  process,  upon  the  verdict  of  a  jury 
after  a  trial  of  issues  of  fact  joined,  the  judgment  cannot  be 
made  the  subject  of  review  unless  it  is  one  rendered  within  such 
requirements.* 

1.  Fuller  V.  Storer,  iii  Mass.  281.  The  writ  of  scire  facias  upon  a  pro- 

MaMadLQBetto  Doctrine.  —  In  Lucas  v,  bate  bond  is  not  lilce  the  common  and 

Lucas,  3  Gray  (Mass.)  136,  wherein  it  ordinary   writs  to  carry  into  effect  a 

was  held  that  a  writ  of  review  would  former  judgment,  and  founded  wholly 

not  lie  to  revise  a  decree  dismissing  a  on  the  record,  bul  is  in  the  nature  of  an 

libel  for  divorce,  Shaw,  C.  J.,  said  that  original  action,  and  permits  traversable 

to   follow   the   doctrine    of    the    early  facts,  the  trial  of  which   may   be    by 

Massachusetts  cases,  Borden  z'.  Brown,  jury;  hence  a  writ  to  review  a  judg- 

7   Mass.   93,   and   Stone   v.  Davis,  14  ment  thereon  will  lie.     Aldrich  v,  Wil- 

Mass.  360,  which  held  that  to  authorize  liams,  10  Vt.  295. 
a  review  in  a  *' civil  action  "  the  action        A  Judgment  by  Agreement    open   to 

must  have  been  commenced  by  writ  review   secures   the    right    to    review 

and  the  judgment  rendered  on  a  ver-  although  no  issue  of  fact  was  actually 

diet,    would   be   perhaps    now    [1854]  joined.     Coburn  v.  Rogers,  32  N.  H. 

holding  the  matter  too  strictly,  but  that  372. 

those  decisions  indicated  the  prevailing        The  right  to  a  review  is  not  defeated 

conviction  among  lawyers  and  judges  by  the  fact  that  the  suit  was  upon  an 

when   these  cases  were   decided,  and  indebtedness  secured  by  mortgage,  and 

after  the  operation  of  the  statutes  re-  that  by  agreement  judgment  was  en- 

lating  to  reviews  for  many  years.  tered  for  the  amount  found  due  by  a 

A  Decree    Establishing   a   Meohanio'i  verdict  in  a  suit  upon  the  mortgage. 

lien  and  ordering  a  sale  to  satisfy  the  Messer  v.  Smyth,  60  N.  H.  436. 
lien,  upon  a  petition,  inserted  in  a  writ,        Judgment  on  Case  Stated.  —  A  review 

may  be  the  subject  of  a  writ  of  review,  may  be  granted  of  an  action  in  which 

Hubon  V.  Baiisley,  123  Mass.  368.  judgment  was  rendered   upon   a  case 

A  Final  Judgment  or  Decree  to  Bedeem  staled  by  the  parties  for  the  opinion  of 
a  Mortgage  may  be  re-examined  and  the  court.  Stockbridge  v.  West  Stock- 
tried  anew  upon  a  writ  of  review,  bridge,  13  Mass.  302. 
where  a  bill  is  inserted  in  a  writ  of  A  Judgment  by  Gonfeision  may  be  cor- 
original  summons.  Beale  7'.  Churchill,  rected  on  complaint  filed  and  heard. 
died  in  Hubon  v.  Bousley,  123  Mass.  Kindig  v.  March,  15  Ind.  248. 
369.  2.  Dickenson  v.  Davis,  4  Mass.  520; 

Soire  Facial. — The  court  has  authority  Stone  v,  Davis,  14  Mass.  360;  Borden 

to    grant    a     review    of    a    judgment  v.  Brown,  7  Mass.  93;  Pope  r.  Pope,  4 

agninst  a   trustee,  rendered  upon  de-  Pick.  (Mass.)  129;  Smith  v,  McDaniel, 

fault  to  a  scire  facias,     ^x/.  Packard,  15    N.  H.   474;   Eldridge   v.    Bellows, 

10  Mass.  426.     In  this  case  it  was  con-  Smith  (N.  H.)  356:  Smith  v.  Gilman,  3 

tended  thai  a  review  could  be  granted  N.  H.  501,  following  Lovejoy  v.   Har- 

only  where  the  cause  might  be  tried  on  per,  an  unreported  case  therein  cited, 
the  review;  tha;  is,  that  there  must  be        The  Hew  Hampshire  Statute  in  force  in 

iftsue  10  be  tried.     See  also  Brigham  v.  1854  authorizing  reviews  on  petition, 

Elliot,    12   Pick.    (Mass.)   172;   Safford  applied  only  to  those  cases  in  which 

«/.  Knight,  117  Mass.  281;  Emerson  v,  the  original  proceedings  were  by  writ, 

Paine,  9  Vt.  271.  and  after  the  course  of  the  common 

In    Thayer    v,    Goddard,    19   Pick.  law.     Sheafe  ^^  Sheafe,  29  N.  H.  269. 
(Mass.)  60.  it  was  held  that  a  review        General  Appearance  ai  Joinder  of  Inue. 
might  be  had  of  a  judgment  on  scire  — A  general  appearance  for  the  pur- 
facias  against  bail.  pose  of  defending  an  action  is  equiva- 
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Judgment  by  Daftiiat  —  Ez  Parte  Proeoedingi.  —  In  accordance  with 
this  doctrine,  and  irrespective  of  those  cases  hereinafter  referred 
to  as  to  which  the  right  to  review  a  judgment  rendered  by  default 
is  expressly  given,  there  can  be  no  review  of  a  judgment  ren- 
dered on  a  default  without  an  appearance,  ^  nor  of  ex  parte  pro- 
ceedings.* 

Partltloiii.  —  In  some  jurisdictions  it  has  been  held  that  no 
review  of  a  judgment  for  the  partition  of  realty  can  be  had  * 

DiToroe  Frooeedinga.  —  By  statute  in  Indiana  it  is  expressly  pro- 
vided that  no  complaint  shall  be  filed  for  a  review  of  a  judgment 
of  divorce.* 

Valid  Pinal  Judgment.  —  The  judgment  which  may  be  made  the 
subject  of  a  review  by  these  proceedings  must  be  a  valid  final 
judgment;  mere  interlocutory  orders  or  judgments,  or  judgments 
which  do  not  conclusively  dispose  of  the  questions  arising  in  the 
original  cause  so  far   as    that  cause   is   concerned,    cannot   be 

lent  to  a  plea  of  the  general  issue,  and  In  Kaine  the  right  to  review  partition 

issue   will    l)e  deemed   to  have   been  proceedings  is  expressly  given  by  sec- 

ioined  so  as  to  authorize  a  review  of  tion   i   of  chapter  89  of  the  Revised 

the  judgment.     Messer  v.  Smyth,  60  Statutes. 

N.  H.  436.  4.  Burns's  Annot.  Stat.  (1894).  §  627. 

Judgment  on  Error.—  A  review  of  a  See  also  Willman  v.  Willman,  57  Ind. 

jiidgineot  rendered  on  a  writ  of  error  500;  Sullivan  v.  Learned,  49  Ind.  252; 

is  not  permissible.    Enos  v.  Boardman,  McQuigg    v.  Mc^^uigg,    13    Ind.  294; 

2  Tyler  (Vt.)  271.  Woolley  v.  Woolley,  12  Ind.  663;  Earle 

1.  In  MaMaohnsetts,  under  a  statute  v,  Earle,  91  Ind.  27.  But  see  Hardy  v. 
providing  that  either  party  aggrieved,  Kirtland,  34  Ind.  365. 

where  only  one  verdict  has  been  given  Attachment  in  Divorce. —  In  Keller  v, 

against    him,   may   review   the  cause  Keller,  139  Ind.  38,  ii  ivas  held  under 

and  have  one  trial  more,  no  review  was  the  statute  that  an  action  would  not  lie 

allowed  unless  (here  had  been  an  issue  to  review  a  judgment  in  attachment  in 

to  the  jury  and  a  trial  by  jury.     A  re-  a  divorce  proceeding,  it  appearing  that 

view   would    not  lie   upon   a   default  the  judgment  was  merely  in  aid  of  the 

whether  the  damages  were  assessed  by  suit  for  divorce  and  alimony,  and  not 

the  court  or  by   (he  jurv.     Perry  v,  an  independent  proceeding. 

Goodwin,  6  Mass.  498.  MisoellaneouB   Judgments. —  In  some 

2.  Barnes  v.  State,  28  Ind.  a2.  jurisdictions  where  statutory  review  of 
Sale  of  Infftnt'sBeal  Estate.  —  Proceed-  the  nature  here  treated  of  is  in  force, 

ings  by  a  guardian's  petition   for  the  the  adjudications  are   so  few  that  no 

sale  of  his  ward's   real   estate  are  ex  positive  rule  can  be  deduced  therefrom. 

parte^  and  a  suit  by  the  ward  to  review  See   Lucas   v.    Lucas,  3  Gray  (Mass.) 

a  judgment  rendered  therein   will  not  136;  Sheafe  v.  Sheafe,  29  N.  H.  269. 
lie.     Williams  v,  Williams,  18  Ind.  345 ;        Alimony  and  Dower.  —  Where  a  decree 

Davidson  v.  Lindsay,  16  Ind.  186.  of  divorce  procured  by  a  husband  made 

3.  See  Bundy  v.  Hall,  60  Ind.  177.  no     mention    whatever     of    alimony, 
Massachusetts.  —  In  Borden  v.  Brown,  allowance,  or  dower,  it  was  held  that  a 

7  Mass.  93,  it  was  held  that  a  review  of  petition  by  the  wife  for  review  **  as  tar 
a  judgment  on  petition  for  partition  of  as  the  questiors  of  alimony,  allowance, 
lands  would  not  lie,  the  court  saying  and  dower  are  concerned,"  could  not 
that  reviews  were  provided  only  where  be  granted.  If  any  decree  on  the  sub- 
the  original  action  was  commenced  by  jects  mentioned  in  the  petition  for  re- 
writ,  view  could  be  made  during  the  life  of 
Yermont.  —  Under  a  statute  allowing  the  decree  of  divorce,  it  could  be  only 
a  review  in  '*  civil  causes  "  a  petition  upon  an  independent  libel  by  the  wife, 
for  partition  is  not  reviewable.  Nichols  praying  for  it.  Henderson  i^.  Hen  der- 
V,  Nichols,  28  Vt.  228.  son,  64  Me.  419. 
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reviewed.* 

Oaniahmoit  or  Trustee  FrooeBt.  —  The  right  to  review  is  as  appli- 
cable in  garnishment  or  trustee  process  as  in  any  other  proceed- 
ing.* 

IV.  Obouvdb  or  Beyiew  —  1.  In  General.  —  The  right  to 
review  being  entirely  dependent  upon  statute,  the  applicant 
is  not  entitled  to  the  remedy  unless  it  can  be  shown  that  the 
ground  upon  which  the  review  is  sought  is  designated  by  the 
statute  or  contemplated  by  its  provisions.^ 

2.  Error  Apparent  —  Judgment  on  Defeotive  Pleading.  —  Error  appar- 
ent, or,  as  it  is  designated  by  statute,  error  of  law  appearing  in 
the  proceedings  and  judgment,  may  be  relieved  against  by  a 
complaint  to  review.     What  will  constitute  such  error  cannot  be 

1.  Yaliditj  of  Judgment.  —  A  proceed-  ings  Is  within  the  provisions  of  the 
in);  to  review  a  judgment  presupposes  statate  relative  to  proceedings  to  re- 
the  existence  of  a  valid  judgment:  con-  view.  Allen  v.  Seaver,  38  Vt.  673, 
sequently  an  action  to  amend  and  set  holding  that  although  the  Vermont 
aside  a  void  judgment  is  not  such  a  statutes  relative  to  trustee  process  and 
proceeding.  Willman  v.  Willman,  57  proceedings  against  trustees  do  not 
Ind.  500.  contain  any  specific  provision  relative 

Order  for  Sale  of  Beoedent'i  Beal  Estate,  to  writs  of  review  in  such  proceedings, 
—  An  interljcutory  order  to  sell  the  the  provisions  of  the  statutes  relative 
real  estate  of  a  decedent  is  not  review-  to  absent  defendants  and  writs  of  re- 
able.  Indianapolis  First  Nat.  Bank  v,  view  are  sufficiently  comprehensive  to 
Hanni,  12  Ind.  App.  240.  embrace    proceedings  commenced   by 

Orders  Confirming  a  Sale  by  an  executor  trustee  process, 

of  lands  of  a  decedent  to  the  heirs  of  Erroneous  Jodgment  in  Trustee's  Favor, 

the  decedent  are  judgments  within  the  —  In  Carrique  v,  Bristol  Print  Works, 

meaning  of  the  statute  relative  to  re-  8    Met.    (Mass.)    444,    a    trustee  was 

view.      Quick    v.    Goodwin,    19   Ind.  charged  by  the  court,  but  it  appeared 

438.  by  the   entry   that  he  had   been  dis- 

Beport  of  Auditors  in  Insolvency. —  charged.  He  took  out  an  execution 
There  is  no  right  to  review  a  report  of  against  the  plaintifif  for  costs  and  col- 
auditors  on  proceedings  in  insolvency,  lected  them,  and  upon  petition  by  the 
since  the  rights  of  the  creditors  are  plaintiff  a  review  was  granted, 
fixed  by  law.  Stoever*s  Appeal,  3  W.  8.  Marvin  v,  Wilkins,  1  Aik.  (Vt.) 
&  S.  (Pa.)  154.  107;  Davis  v,  Beebe,  5  Vt.  560. 

An  Interlocutory  Order  referring  to  Grounds  Hot  Designated  in  Statute. — 
former  orders  and  motions,  requiring  In  Nealis  v.  Dicks,  72  Ind.  374,  it  was 
a  trustee  to  pay  certain  monevs  to  cer-  said:  **  The  statute  concerning  the  re- 
tain creditors, /r^  rata^  cannot  be  re-  view  of  judgments  does  not  mean  that 
viewed.  Cravens  v.  Chambers,  69  judgments  shall  only  be  vacated  upon 
Ind.  84.  the    grounds    therein    designated,    or 

Beview  of  Part  of  Aotion.  —  Where  it  only  in  the  mode  there  prescribed,  to 
is  provided  by  statute  that  in  all  civil  the  exclusion  of  all  other  causes  and 
causes,  tried  before  the  County  Court,  all  other  modes.  Neither  the  letter  nor 
either  party  may  review,  the  cause  the  spirit  of  the  act  warrants  the  con- 
only  can  be  reviewed,  and  not  some  elusion  that  the  legislature  intended  to 
incident  of  the  cause.  Thus,  a  review  so  narrow  the  power  of  courts  of  gen- 
will  be  denied  in  an  action  of  book  ac-  eral  jurisdiction  to  relieve  against 
count  brought  originally  to  the  County  judgments  as  to  limit  and  confine  them 
Court  where  the  defendant  sets  off  a  to  the  causes  and  modes  expressly 
matter  of  contract.  Neither  party  is  prescribed  by  statute.  Where  the  stat- 
entitled  to  a  review  of  the  issue  upon  ute  does  prescribe  the  causes  for  which 
the  plea  in  set-off.  Hall  v.  Hall,  24  Vt.  a  judgment  may  be  set  aside,  and  does 
637.  provide  a  mode  of  procedure,  then,  of 

2.  An  Aotion  by  a  Tax  Collector  to  col-  course,  the  statute  controls,  and  is  to 
lect  taxes  by  invoking  trustee  proceed-  be  followed  and  obeyed.*' 
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specifically  stated  further  than  that  the  error  must  be  one  for 
which,  had  an  appeal  been  taken,  the  judgment  would  have  been 
revised.  Thus,  judgments  rendered  on  defective  pleadings  are 
reviewable  on  the  ground  of  error  apparent.* 

Error  in  Entry  and  Form.  —  The  improper  entry  of  a  judgment  will 
furnish  a  sufficient  ground  for  review,*  but  mere  error  in  the 
form  of  a  judgment  does  not,' 

Teohnieal  Erron  of  Fraotloe  which  do  not  go  to  the  merits  of  the 
controversy  do  not  seem  to  furnish  a  ground  of  review  or  a  reason 
for  interfering  with  the  judgment  originally  rendered.* 

Want  of  Jnrifldiotion.  —  Where  the  court  in  which  the  judgment 

1.  After  a  Judgment  Eai  Been  Affirmed  it  oq  the  first  day  of  the  term.  Mitch- 
by  the  Bnpreme  Gonrt,  it  cannot  be  re-     ell  v.  McCorkie,  69  Ind.  184. 

viewed  for  error  of  law,  but  a  com-  Separate  Eemedy  —  AlUgedlrregulari- 

plaint  to  review  for  material  new  mat-  tus   After  Judgment^   i.  e.^  fraud  and 

ter  will  lie  after  such  affirmance  if  the  irregularity  of  the  clerk  and  sheriff,  for 

appeal  involved  only  supposed  errors  whlcha  separate  remedy  exists,  cannot, 

of  law.     Hill  V.  Roach,  72  Ind.  57.  be  made  a  ground  of  complaint  nor 

Snitaining  Demurrer.  —  The  fact  that  joined  with  an  action  to  review.     For- 

a  demurrer  was  erroneously  sustained  guson  v.  Hull,  136  Ind.  339.     In  (his 

19  error  of  law  which,  if  it  appears  in  case  it  was  said:    **  It  cannot  be  said 

the   proceedings  and    judgment,    pre-  that   the   court   can  review  or  recon- 

sentsa  ground  upon  which  proceedings  sider  or  re-examine  an  act  of  an  officer 

and  judgment  may  be  reviewed.     Har-  in  issuing  an  execution,  or  in  making 

len  V.  Watson,  63  Ind.  143;  Anderson  a  levy  to  satisfy  an  execution  issued  on 

V,  Anderson,  65  Ind.  196.  a  judgment  rendered  by  it.     To  review 

The  Boffideney  of  a  Ck>mplaint  may  be  or  reconsider  or  re-examine  means  to 
presented  by  an  action  to  review,  but  look  into,  consider,  or  examine  some- 
where no  question  is  raised  as  to  a  thing  that  has  already  been  once  con- 
paragraph  of  the  complaint  which  sidered  or  examined.  The  court  may 
would  withstand  any  objections  that  review  or  re-examine  any  of  its  pro- 
might  be  urged,  the  only  available  ob-  ceedings  that  enter  into,  or  are  con- 
jection  is  the  ruling  of  the  court  as  to  nected  with  and  form  a  part  of,  the 
the  remainder  of  the  complaint.  Fer-  judgment  rendered  by  it;  but  not  the 
guson  t/.  Hull,  136  Ind.  339.  •  acts  of  the  officer,  after  judgment,  in 

A  Complaint  in  a  Suit  for  Foreclosure  trying  to  enforce  the  collection  of  the 

which   is  sufficient  for  that   purpose,  same." 

but  is  insufficient  to  warrant  a  personal  8.  Errors  in  Form  Only,  though  appar- 

judgment,  is  good  as  against  a  pro-  ent  on  face  of  a  decree  and  mere  mat- 

ceeding  to  review  the  judgment  of  fore-  ter  of  abatement,  seemingly  are    not 

closure  and  a  judgment  in  personam  by  grounds  for  review.     Fleming  v.  Stout, 

default,  brought  on    the  ground  that  19  Ind.  328. 

the  complaint  did  not  state  facts  suffi-  Plaintiff  Entitled  to  Some  Belief.  —  An 

cient  to    constitute   cause    of    action,  action  to  review  a  judgment  cannot  be 

Shoaf  V,  Joray,  86  Ind.  70.  maintained  for  an  error  in  the  form  of 

A  Defect  in  the  Title  of  the  Complaint  it  where  the  complaint  upon  which  it 

upon  which  the  judgment  was  rendered  was  rendered  was  sufficient  to  entitle 

is  not  a  ground  for  review.     Shoaf  v.  the  plaintiff  to  some  relief.     Searle  v, 

Joray,  86  Ind.  70.  Whipperman,  79  Ind.  424;  Slussman  v. 

Insufficient  Prayer. — Where  the  facts  Kensler,  88  Ind.  190;  Baddeley  v.  Pat- 
alleged  in  a  complaint  entitle  the  plain-  terson,  78  Ind.  157. 
tiff  to  the  relief  awarded,  a  complaint  Judgment  by  Detknlt.  —  Error  in  the 
to  review  will  not  lie  though  the  prayer  form  of  a  judgment  taken  by  default  is 
is  not  broad  enough  to  cover  the  relief  not  ground  of  review.  Shoaf  v.  Joray, 
granted.  Freeman  v.  Paul,  105  Ind.  86  Ind.  70. 
451.  4.  Proper    Besnlt,  —  Although    the 

2.  Time  of  Entry.  —  Reviewof  a  judg-  manner  in  which  the  judgment  was 
tnent  can  be  had  for  error  in  entering  entered  is  not  to  be  approved,  if  the 
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complained  of  was  rendered  had  jurisdiction  neither  of  the  per- 
son *  nor  of  the  subject-matter,  the  party  aggrieved  by  the 
unauthorized  judgment  may  have  it  reviewed.* 

Tkiloro  to  Beryo  Procew  —  Judgment  by  Defkolt.  —  The  fact  that  a 
judgment  was  taken  against  a  party  upon  whom  service  of  pro- 
cess had  not  been  made,  or  against  a  party  who,  having  been 
served  with  process,  was  not  defaulted  regularly,  will  not  justify  a 
review  either  for  error  apparent  or  for  material  new  matter.* 

3.  New  Hatter.  —  The  material  new  matter  discovered  since 
the  rendition  of  the  judgment  for  which  a  complaint  may  be  filed 
in  Indiana  is  new  matter  as  distinguished  from  newly  discovered 
evidence.  That  is,  it  must  appear  that  there  has  been  a  discov- 
ery of  facts,  and  not  mere  evidence  of  such  facts.  Newly  dis- 
covered evidence  of  old  matter  already  in  the  pleadings  is 
insufficient.* 

right  result  was  reached  the  court  will  8.  Shoaf  v.  Joray«  86  Ind.  70. 

not   reverse    ihe  cause    for    technical  Pailnre  to  Denrar  to  the  Complaint  does 

errors  of  practice   which  do  not  go  to  not  constitute  a  waiver  of  an  objection 

ths  merits  of  the  controversy.     Kiley  z/.  that  the  court  had  no  jurisdiction  of 

Murphy,  7  Ind.  App.  240.  the  subject-matter  of  the  action  or  that 

The  Former  Indiana  Statute  contem-  the  complaint  did  not  state  facts  suffi- 

plated  cases  in  which  the  ground  of  re-  cient  to  constitute  a  cause  of  action, 

lief  was  limited  to  the  act  of  taking  or  Searle  v,  Whipperman,  79  Ind.  424. 

rendering  the  judgment,  and  did  not  8.  Judgment  Without   Defknlt.  —  The 

look   to  errors  occurring  during    the  fact  that  judgment  was  taken  against 

trial.     Nelson  z/.  Johnson,  18  Ind.  329.  a  party  without  defaulting  him  is  not 

1.  Denial  of  New  Trial. — An  action  a    ground    for    review.     Ferguson    v. 

will   lie   to   reverse  the   action  of  the  Hull,  136  Ind.  339.     See  also  Doherty 

court  below  in  overruling  a  motion  for  v.  Chase,  64  Ind.  73. 

a  new  trial  made  on  behalf  of  a  person  The  Dismissal  of  an  Action  as  to  One  of 

over  whom,  as  the  record  discloses,  the  Several  Defendants  sued  on  a  joint  obli- 

court  below  had  no  jurisdiction.     Clark  gation  is  not  error  apparent  on  the  rec- 

V,  Hillis,  134  Ind.  421.  ord  so  as  to  authorize  a  review  of  the 

Alien  Eneinies  as  Parties.  —  It  is  error  judgment  entered  against  the  other  de- 

for  a  court  to  render  a  judgment  in  a  fendants,  though  such  dismissal  may 

case  between  alien  enemies,  as  it  has  have  afforded   ground   for  a   plea   in 

no  legal  power  to  do  so,  and  a  party  to  abatement.     Lee  v,  Basey,  85  Ind.  543. 

such  a  judgment  is  entitled  to  a  review  4.  Hall  v.  Palmer,  18  Ind.  5;  Rich  v, 

of  i(.     Brooke  z/.  Filer,  35  Ind.  402.  Starbuck,  50  Ind.  126;  Hill  v.  Roach, 

Where  an  Attorney  Has  Appeared  With-  72  Ind.  57. 

oat  Authority  there  is  no  remedy  by  a  Hew  Matter   Defined.  —  New  matter 

proceeding  for  revienr.     Floyd  County  which   will  authorize  a  review  of  a 

Agricultural,  etc.,  Assoc,  v,  Tompkins,  judgment  must  be  new  matter  of  fact 

23  Ind.  348.  which  is  material  to  the  action  in  which 

Unauthorised  Actions.  —  The  f^ct  that  the  judgment   was    rendered,   and  it 

without  auiliority  or  consent  an  action  must  have  existed  before  the  rendition 

was  brought  in  the  plaintiff's  name  and  of  the  judgment.     Matters  of  law  aris- 

judgment  was  rendered  against  him  in  ing    from     a    statute     subsequently 

favor  of  the  defendant  for  costs  is  not  enacted  are  not  sufficient.     Worley  v, 

a  ground  for  review,  since  bv  proceed-  EUettsville,   60  Ind.   7;     Davidson  v, 

ings    to    review    the    plaintiff    would  King,  51  Ind.  224. 

adopt  the  original  entry  of  the  action  Matter   Which  Would  Have  Changed 

in  court,  and  by  adopting  it  to  that  ex-  Beenlt.  —  New  matter  discovered  since 

tent  he  could   not  consistently  allege  the   rendition   of   the   first  judgment, 

that  the  court  had  no  jurisdiction  to  which  will  entitle  the  losing  party  to  a 

render  the  judgment.     Fullam  v,  Mc-  review  of  that  judgment,  must  be  such 

Kenny,  16  Gray  (Mass.)  579.  matter  as,   if  alleged  in  the  original 
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4.  Hewly  Diacoyered  Bvidenoe.  —  Under  some  circumstances 
newly  discovered  evidence  may  be  a  ground  to  review  the  pro- 
ceedings and  judgment.*     To  justify  a  review,   however,   the 

pleadings  and  supported  by  the  evi-  Seranal    of    Judgmamt.  —  When  the 

dence,  would  have  entitled  such  party  title  to  property  is  dependent  upon  the 

to  a  different  judgment.    Jones  v.  Tip-  judgment  of  a  court,  the  reversal  of 

ton,  142  Ind.  643.  such  judgment  by  an  appellate  court 

Beviaw  and  Hew  Trial  Distingtilshsd.  —  will  constitute  material  new  matter  and 
"  There  is  a  well-recognized  distinction  be  a  cause  for  a  review  of  a  judgment 
between  a  proceeding  to  review  a  judg-  or  proceedings  that  are  based  and 
ment  on  account  of  material  new  mal-  founded  upon  the  reversed  judgment 
ter  discovered  since  it  was  rendered,  and  had  prior  to  its  reversal.  The  ac- 
and  an  application  for  a  new  trial  on  tion  to  review  may  be  maintained  by 
the  ground  of  newly  discovered  evi-  the  heirs,  assigns,  or  successors  to  the 
dence.  Webster  v.  Maiden,  41  Ind.  person  who  owned  such  property  at 
124;  Hall  V.  Palmer,  18  Ind.  5.  In  the  the  time  when  the  judgment  so  re- 
latter  case  the  affidavit  of  the  witness  versed  was  originally  entered.  Ross 
by  whose  testimony  it  is  expected  to  v.  Banta,  140  Ind.  120. 
establish  the  newly  discovered  evi-  Matter  Pleadable  to  Jnriidietioii.  —  In 
dence  must  be  filed  with  and  made  a  McCauley  v.  Murdock,  97  Ind.  229,  it 
part  of  the  application,  if  it  can  be  ob-  was  questioned  whether  the  discovery 
tained.  Shipman  v.  State,  38  Ind.  549.  of  new  matter  which,  if  it  had  been 
In  the  former  case  no  affidavit  is  re-  known,  could  have  been  available  only 
quired  to.be  filed  with  the  complaint.'*  by  plea  to  the  jurisdiction  as  to  the 
Hill  V.  Roach,  72  Ind.  57.  person  of  (he  defendant,  would  be  good 

ErroneouB  Legal  Adyice.  —  In   Dippel  for  the  purpose  of  review. 

V.  Schicketanz,  100  Ind.  376,  an  attorney  Fraud  of  Third  Parties.  —  In  Ferguson 

innocently  but  erroneously  advised  his  v.   Hull,   136  Ind.  339,  the  only  new 

client    as    to  his   rights  in   a  matter  matter  relied  upon  was  the  fraud  or 

wherein  the  attorney  had  an  adverse  irregularity,   after    judgment,   of    the 

interest,  in  consequence  of  which  ad-  clerk  and  sheriff,  parties  not  known  in 

vice  the  client  and  the  attorneys  subse-  the  original  action.     The   court  said: 

quently  employed  by  him  were  misled  "  Under  the  motion  and  view  of  coun- 

and  took  a  judgment  which  was  to  the  sel  for  appellants,  he  should  have  made 

advantage  of  the  attorney  first  con-  (he  clerk  a  party  to  this  proceeding, 

suited.     It  was  held  that  the  discovery  If  counsel  urges  that  it  was  error  of 

of  the  truth  thereafter  was  such  ma-  law,  we  only  need  say  that  no  such 

terial  new  matter,  not  discoverable  by  question  could  be  presented  in  the  Su- 

reasonable  diligence,  as  would  justify  preme  Court  if  the  original  action  had 

a  review  against  the  attorney  who  had  been  appealed,  and,   therefore,  cannot 

given  the  erroneous  advice.  be  presented  in  an  action  to  review." 

Beliance  on  Statement  of  Adverse  Party.  ExoneratloB  of  Surety.  —  In  Mont  go  m- 

—  In  an  action  to  review  a  judgment,  ery  v.  Hamilton,  43  Ind.  451,  it  ap- 

it  is  not  a  reasonable  excuse  for  not  ap-  peared  that  after  an  extension  to  the 

pearing  to  and  defending  the  original  maker  of  the   time  of   payment  of  a 

action,  that  the  plaintiff  therein  and  his  note,  the  surety  on  the  note,  in  igno- 

attorney  assured  the  defendants  there-  ranee  of  the  facts,  which  operated  as  a 

in,   the   present   plaintiffs,   that    such  release,  promised  payment,  and  it  was 

action  was  only  to  recover  the  posses-  held  that  he  was  entitled  to  review  a 

sion  of   the  lands  in   suit,   on   which  judgment  taken  against   him  on   the 

assurance  they  relied,  where  the  orig-  note. 

inal  complaint  averred  that  the  plaintiff  1.  Indiana     Statute.  —  In      Hall     v, 

was  the  owner  in  fee  and  entitled  to  the  Palmer,  18  Ind.  5,  it  was  held  that  ap- 

possession   of  such   lands.     The    fact  plications  to  review  judgments,  under 

that  the  plaintiff  therein,  without  actual  the  code,  cannot  be  sustained  upon  the 

notice  to  the  defendants,  filed  a  second  ground  of  newly  discovered  evidence, 

paragraph  of  complaint,  charging  that  that  being  a  ground   for  a  new  trial 

certain  deeds  under  which  the  defend-  only,   but   may  be  sustained    on   the 

ants  claimed   title  to  said  lands  were  ground  of  "  material  new  matter  "  dis- 

void,   is  not  ground  for  review.     Rosa  covered  since  the  rendition  of  the  for- 

V.  Prather,  103  Ind.  191.  mer  judgment,  which  new  matter  must 
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proposed   evidence   must  bear  directly   on   the   merits  of   the 
controversy.* 

SupprMsion  —  OonoaalnMnt.  —  Where  material  evidence  has  been 
directly  or  indirectly  placed  beyond  the  knowledge  or  control  of 
the  petitioner,  by  the  other  party,  with  a  view  to  prejudice  the 
petitioner's  cause,*  or  where  the  newly  discovered  evidence 
relates  to  confessions  or  declarations  of  the  adverse  party  respect- 
ing some  material  or  influential  fact,  unknown  to  the  petitioner 
at  the  time  of  trial,  and  inconsistent  with  the  proofs  adduced  and 
urged  by  such  party  at  the  trial,  a  review  may  be  had.' 


consist  of  some  fact  or  facts  affecting    Crooker  v.  RandaU,  53  Me.   355.     See 
the  claim  or  defense,  rather  than  mere    also   Dwinel   v,   Godfrey,  44   Me.  65; 


evidence  of  facts. 

Evidence  Suhieqiiently  Made  Admissible 
by  Statute.  —  A  party  has  an  undoubted 
right  to  have  his  case  tried  by  the  ap- 
plication of  the  rules  of  law  and  evi- 
dence existing  and  regulating  such 
eases  at  the  time  of  trial;  but  aiter  his 
rights  have  been  thus  ascertained  and 
settled,  he  cannot  have  a  new  trial  on 
the  ground   that  a  change  has  been 


Berry  v.  Lisherness,  50  Me.  119;  Atkin- 
son V.  Conner,  56  Me.  550;  Trask  v. 
Unity,  74  Me.  208. 

Correetion  of  Testimony  Giyen  Mis- 
takenly.—  A  review  will  be  granted 
where  the  newly  discovered  evidence 
is  the  testimony  of  a  witness  whose 
testimony  on  the  trial  was  in  its  tend- 
ency against  the  interest  of  the  peti- 
tioner, and  who  has  ascertained  since 


subsequently  made  by  the  legislature    that  he  was  at  that  time  mistaken,  and 


in  the  law  or  in  the  rules  of  evidence 
applicable  to  his  case.  Berry  v.  Lish- 
erness, 50  Me.  118,  wherein  the  peti- 
tioner was  precluded  from  testifying  at 
the  original  trial  because  of  his  inter- 
est, but  at  the  time  of  the  review  was 
a  competent  witness  by  reason  of  a 
change  in  the  statute.  The  error  as- 
signed on   exceptions  to  the  ruling  on 


that  the  facts  were  not  as  he  testified. 
Warren  c/.Hope,  6  Me.  479. 

2.  Warren  v.  Hope,  6  ^fe.  479. 

Misoondnct  of  Adverse  Party.  —  A  new 
trial  will  not  be  grartted  on  the  ground 
of  newly  discovered  evidence,  where 
the  pariy  has  a  right  to  a  review  under 
the  statute,  unless  such  evidence  has 
been  kept  from  the  knowledge  of  the 


the  review  was  the  exclusion  of  this  party  by  the  misconduct  of  the  other 

testimony   by   the   trial  judge,  and  it  side.     Ordway  r.  Haynes,  47  N.  H.  9. 

was  held  that  the  testimony  was  pi  op-  Submission  on  Agreed  Statement  of  Sap- 

erly  excluded  because  it  was  not  newly  posed  Facts.  —  So  where  a  party  uses 

discovered  evidence.  due  diligence  to  procure  evidence  to 

Lost  Instmment  Subsequently  Found.  —  prove  a  material  part  of  his  case,  but 


Where  the  defense  to  an  action  failed 
because  of  the  admission  of  evidence 
of  the  contents  of  a  document  without 
first  having  properly  established  the 
loss  of  the  original,  the  fact  that  the 
document  was  subsequently  found  was 
held  to  be  insufficient  as  a  cause  for  re- 
view. 

427. 

1.  Crafts  V.  Union  Mut.  F.  Ins.  Co., 
36  N.  H.  44. 

Impeaohment  of  Witness.  —  Its  intro- 
duction must  not  be  sought  merely  to 
discredit  or  impeach  a  witness  who  tes- 
tified at  the  original  trial.  Haskell  v. 
Becket,  3  Me.  92;  Crafts  v.  Union  Mut. 
F.  Ins.  Co.,  36  N.  H.  44.  See  also 
Trask  v.  Unity,  74  Me.  208. 

Merely  CumnlatiYe  Evidenoe  is  not 
sufficient.     Warren  v.  Hope,  6  Me.  479; 


is  prevented  from  procuring  it  by 
measures  taken  by  the  witnesses  to 
conceal  the  facts  from  his  knowledge, 
and  he  therefore  submits  his  case  to 
the  court  on  an  agreed  statement  of 
such  facts  as  are  known  to  him,  and 
the  court  decides  against  him,  he  is 
Carpenter  v.  Sellers,  38  Me.  entitled  to  a  review  on  his  subse- 
quently discovering  proof  of  such  con- 
cealed facts.  Ward  v.  Clapp,  6  Met. 
(Mass.)  414. 

8.  Warren  v.  Hope,  6  Me.  479. 

Perjury  of  Witness  Summoned  by  Unsuo- 
oessful  Party.  —  Where  a  witness  whose 
testimony  was  in  favor  of  the  prevail- 
ing party  is  afterwards  convicted  of 
perjury  in  giving  such  testimony,  the 
court,  in  the  exercise  of  its  discretion, 
may  grant  a  review,  although  the  wit- 
ness   was    summoned    by    the    parly 
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Probabl*  Cthasf e  of  Batiilt.  —  The  newly  discovered  evidence  must 
be  of  such  a  controlling  character  that  it  would  authorize  a 
different  determination  from  that  originally  arrived  at.  A  review 
will  not  be  granted  to  let  in  additional  testimony  which  would 
not  be  likely  to  change  the  result.* 

STidonoo  u  to  Matten  Abandoned.  —  A  review  will  not  be  granted  for 
newly  discovered  evidence  which  applies  to  a  point  directly 
drawn  in  question  by  the  suit,  but  which  was  so  far  abandoned 
at  the  trial,  and  in  the  preparation  of  it  by  the  losing  party,  that 
all  inquiry  for  evidence  upon  that  point  was  waived  by  him.* 

Pailore  to  Exereiie  Diligenoe.  —  It  is  well  settled  that  a  review  will 
not  be  granted  to  enable  the  party  complaining  to  introduce 
newly  discovered  evidence  which  with  reasonable  diligence  he 
might  have  discovered  and  produced  upon  the  trial.  It  is  not 
sufficient  that  a  petitioner  for  a  review  affirms  that,  with  all  the 
diligence  in  his  power,  he  could  not  have  discovered  the  evidence 
sought  to  be  made  available;  the  court  must  be  satisfied  that 
such  evidence  could  not  have  been  discovered  by  diligent  inquiry.' 
A  review  will  not  be  allowed  to  permit  the  introduction  of  testi- 
mony which  was  either  wilfully  suppressed  or  negligently  omitted 
at  the  trial.* 

6.  Probate  Settlements.  —  In  Pennsylvania  proceedings  will  lie 

against   whom   the    verdict   was    ren-  8.  Crafts  v.  Union  Mut.  F.  Ins.  Co., 

dered.     Morrell  v.  Kimball,  i  Me.  322.  36  N.  H.  44. 

1.  BoilLcienoy     of    Hew     Eyidenoo.  —  8.  Atkinson  v.  Conner,  56  Me.  550; 

Where,  upon  the  hearing  of  a  petition,  Todd  v,  Chipman,  62  Me.  i8q;    Buck 

facts  are  presented  as  newly  discovered  v.  Pierce,  (Me.  1885)  i  All.  Rep.  137. 

evidence  which,  if  they  had  been  in-  4.  Todd  v.   Chipman,   62    Me.    189; 

troduced  at  the  trial  of  the  original  Buck  v.  Pierce,  (Me.  1885)  i  Atl.  Rep. 

action,  would  have  been  submitted  to  137. 

the    jury,     and     would     have    been  Apparent    Veoeeeity     of    Evidenoe. — 

sufficient  to  sustain  a  verdict  for  the  When,  from  the  nature  of  the  issue,  a 

petitioner,  it  is  proper  to  grant  a  re-  party  has  reasonable  ground  to  antici- 

vicw.     Dwinel  v,  Godfrey,  44  Me.  65.  pate  that  there  will  be  a  controversy  as 

InjnsUoe  Must  Have  Been  Bone.  ~  A  to  certain  facts,  and  when  by  due  dili- 
review  will  not  be  granted  to  let  in  ad-  gence  he  might  have  procured  testi- 
ditional  testimony  which  would  not  be  mony  which  would  sustain  or  tend  to 
likely  to  change  the  result;  nor  unless  sustain  his  contention,  he  cannot  there- 
upon the  showing  made  by  the  petition  after  claim  to  have  been  taken  by  sur- 
it  can  be  seen  that  injustice  was  prob-  prise  at  the  testimony  introduced,  so 
ably  done.  Todd  v.  Chipman,  62  Me.  as  to  enable  him  to  procure  a  review. 
189.  Atkinson  v.  Conner,  56  Me.  546. 

More  Iigiiry  than  Good.  —  After  a  par-  Erroneous  Admission.  —  A  review  of  a 
tition  and  distribution  of  a  decedent's  judgment  against  a  defendant  in  an 
estate,  a  petition  for  a  review  of  the  action  to  collect  a  subscription  to 
partition  proceedings  on  the  ground  stock,  deliberately  made,  will  not 
that  one  of  the  distributees  was  not  an  be  granted  because  of  an  error  in 
heir  at  law  of  the  decedent  is  properly  an  admission  by  the  defendant,  when 
refused,  it  being  a  rule  in  chancery  not  it  appears  that  all  the  facts  were 
to  grant  a  review  for  after-discovered  matters  of  record  to  which  the  defend- 
evidence  where  more  injury  and  mis-  ant  had  access  at  the  time  of  the  ad- 
chief  than  good  would  result  from  the  mission,  though  it  might  be  different  if 
reopening  of  the  controversy.  Wil-  the  defendant  had  been  entrapped  or 
son's  Appeal,  (Pa.  1885)  3  Atl.  Rep.  misled  into  making  the  admission  with- 
447.  out  laches  on  his  part,  or  had  been  pre- 
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to  review  settlements  made  by  personal  representatives  of  deced- 
ents with  beneficiaries  or  by  guardians  with  their  wards.* 

6.  Bankruptcy.  —  A  discharge  in  bankruptcy  has  been  pre- 
scribed by  statute  cis  a  ground  for  reviewing  a  judgment  rendered 
in  an  action  wherein  the  cause  of  action  accrued  prior  to  the 
discharge;  and  the  review  in  some  jurisdictions  is  a  matter  of 
right.* 

7.  Accident,  Mistake,  HlBfortnne  —  a.  In  General. — Statu- 
tory provisions  have  been  made  in  some  states  for  a  review 
where,  through  accident,  mistake,  or  misfortune,  justice  has  not 
been  done  and  a  further  hearing  will  be  just  and  equitable.' 

vented  from  ascertaining  and  procuring  action,  provided  that  the  cause  of  ac- 
evidence  of  the  real  facts.  Brooks  v.  tion  accrued  before  the  proceedings  in 
Belfast,  etc.,  R.  Co.,  72  Me.  365.  bankruptcy  and  that  the  claim  or  de- 
1,  In  re  Smith's  Estate,  12  York  Leg.  mand  was  of  such  a  character  as  would 
Rec.  (Pa.)  178.  be  bound  by  a  discharge  in  bankruptcy, 
Where  an  Aoooont  of  an  Administrator  the  granting  of  writs  to  review  judg- 
Hai  Been  Confirmed  the  temedy  for  ments  against  certificated  bankrupts  is 
omissions  and  mistakes  is  by  petition  not  at  the  discretion  of  the  court;  but 
for  a  review  in  the  court  below,  and  the  statute  is  imperative  as  to  all  cases 
not  by  a  citation  for  a  supplemental  coming  within  its  purview.  Colby  v, 
account  by  the  administrators.  Down-  Dennis,  36  Me.  9. 
log's  Estate,  5  Watts  (Pa.)  90.  See  Dishonest  Purpose.  —  Where  a  review 
In  re  Seichrist,  2  Pa.  St.  432.  is  sought,  not  for  the  purpose  of  re- 
Ignorance  of  Filing  Aoooont  —  Laohes  versing  an  erroneous  judgment,  but  to 
of  Ward.  —  In  Plum's  Estate,  16  Lane,  prevent  the  satisfaction  of  an  honest 
L.  Rev.  (Pa.)  268,  a  review  was  allowed  debt,  it  will  not  be  granted.  Zollar  v, 
four  years  after  the  ward  became  of  Janviin,  49  N.  H.  114. 
age,  where  the  ward  alleged  that  he  3.  Wilbur  v.  Dyer,  39  Me.  169;  Brig- 
did  not  know  that  the  account  was  filed  ham  V.  Elliot,  12  Pick.  (Mass.)  172; 
until  about  a  year  before,  and  no  final  Barron  v,  Jackson,  42  N.  H.  419; 
settlement  was  made  or  release  taken.  Emery  v.  Chesley,  18  N.  H.  198;  Weld 
8.  Shurtleffz/.  Thompson,  63  Me.  118.  r/.  Sabin,  20  N.  H.  533;  Wright  z\ 
The  Maine  Act  of  1862  authorized  Boynton  40  N.  H.  353. 
writs  to  review  judgments  against  To  Enable  Prosecution  of  Cross-actions, 
bankrupts  without  regard  to  the  time  — A  rev^iew  will  not  be  granted  for  the 
of  the  rendition  of  the  judgment,  mere  purpose  of  affording  to  aiudg- 
Colby  V,  Dennis,  36  Me.  9  ment  debtor  time  and  opportunity  to 
Bankruptcy  on  Day  of  Judgment.  —  If  prosecute  a  cross-action  to  final  judg- 
the  parlies  10  an  action  agree  that  ment,  where  there  has  been  no  accident 
judgment  may  be  entered  on  a  desig-  or  mistake  within  the  purview  of  a 
nated  day,  and  on  that  day  the  defend-  statute  prescribing  the  causes  for  which 
ant  files  a  suggestion  of  his  bankruptcy,  a  review  may  be  had  and  no  other 
which  is  not  brought  to  the  attention  prescribed  ground  for  review  is  shown, 
of  the  court  until  after  entry  of  judg-  Pierce  v.  Bent,  67  Me.  404. 
ment,  it  is  discretionary  with  the  court.  Inquiry  into  Merits  of  Controversy. — 
under  the  Massachusetts  statute,  to  Where  it  distinctly  appears  that  by 
grant  a  writ  of  review  to  enable  the  reason  of  accident,  mistake,  or  misfor- 
defendant  to  set  up  a  composition  tune  no  trial  has  been  had,  the  court 
in  bankruptcy  as  a  defense.  Golden  z^.  will  generally  grant  a  review  without 
Blaskopf,  126  Mass.  523.  inquiring  into  the  merits  of  the  contro- 
Beview  Hot  in  Court's  Discretion. —  versy  between  the  parties,  if  satisfied 
Under  an  act  providing  for  the  grant-  that  a  matter  of  controversy  actually 
ing  of  a  review  on  a  satisfactory  show-  exists  which  the  party  claiming  the 
ing  that  the  defendant  in  the  original  review  desires  and  intends  to  try,  and 
action  had  been  discharged  in  bank-  would  have  tried  but  for  the  accident, 
ruptcy  before  or  subsequent  to  the  ren-  Nashua,  etc.,  R.  Co.  v,  Stimpson,  35 
dition    of  judgment    in    the    original  N.  H.  286. 
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6.  Errors  or  Mistakes  in  Judgments. —Clerical  errors 

or  mistakes  in  a  judgment  may  be  remedied  by  proceedings  to 
review.  * 

Erroneovi  Partitioii. —  Where,  in  par-  action  returnable  before  a  justice,  if  a 

tition  after  final  judgment,  it  appears  trustee  fails   through  accident  to  ap- 

that  a  mistake  was  made  by  the  com-  pear,  and  a  default  is  entered,  and  the 

missioners  in   making  the  division,  a  justice  leaves   I  he  place  of  trial,   but 

review   is    properly    granted    because  the   trustee   appears  in   the  course  of 

reasonable  and  for  the  advancement  of  the  day,  the  justice  and  the  plaintiff's 

justice.     Wilbur  v.  Dyer,  39  Me.  169.  attorney  being  present,  and  denies  his 

In  Sturdivant  V.  Greeley,  4  Me.  534.,  a  liability,  and  asks  for  a  trial,  which  is 

review  was  prayed  on  the  ground  of  refused,  a  new  trial  will  be  granted,  the 

.errors  in   the  doings  of  a  committee  costs  of  the  petition  to  abide  the  event 

appointed  to  make  a  partition,  and  the  of  the  suit,  if  the  trustee  denies  his  lia- 

errors  complained  of  were  not  discov-  bility  under  oath.     Rigney  v    Hutch- 

ered  until  after  the  acceptance  of  the  ins,  9  N.  H.  257. 

report    and    the    entry    of    judgment  Mistake  of  Codefendant.  —  The  failure 

thereon.     On  the  petition  for  partition  of  a  guardian  ad  liUm^  appointed  in  a 

in  that  case  the  interlocutory  judgment  partition  suit,  to  file  an  answer  on  be- 

for   the  division  was  entered   after  a  half  of  his  ward,  an  infant  defendant, 

bearing  by  the  court  of  a  question  of  is  not  a  ground   for  a  review  by  an 

law  arising  on  a  demurrer  to  the  peti-  adult    defendant.     McCarthy    v.    Mc- 

tion,  which   was  an  admission  by  the  Carthy,  66  Ind.  128. 

respondent  of  all  the  material  facts  al-  1.  Mistakes  of  Computation  as  to  the 

leged  therein.     Review  was  refused  on  amount  for  which  judgment  was  ren- 

the  ground  that  upon  the  trial  of  the  dered    may    be  corrected   by   review, 

review    the    case    would    be    entirely  Lovell   v,    Kelley,   48   Me.    263,   citing 

opened,  and  each  party  would  have  the  Starbird  v.  Eaton,  42  Me.  569,  wherein 

liberty   to  offer  further  evidence,    so  it  was  held  that  relief  against  a  judg- 

thai  the  whole  cause  would  be  tried  as  ment  which  was  erroneous  for  a  mis- 

if    no  judgment  had    been    rendered  take  in  casting  interest  might  be  had 

therein  originally.  by  a  petition  of  review. 

Error  in  Agreed  Statement.  —  In  Stock-  In  Ilsley  v.  Knight,  i  Mass.  467,  a 
bridge  v.  West  Stockbridge,  13  Mass.  review  was  granted  on  petition  to  cor- 
302,  judgment  was  reniercd  upon  an  rect  a  mistake  in  the  computation  of 
agreed  statement  of  facts,  and  a  review  the  amount  due  on  a  promissory  note, 
was  allowed  to  the  losing  parties  on  a  EzoesBive  Judg^nient.  —  Where  the 
petition  showing  that  one  material  fact  judgment  in  the  original  action  in- 
in  the  agreement  was  erroneous,  owing  eludes  amounts  to  which  the  prevailing 
to  causes  for  which  they  were  not  party  had  no  right,  the  judgment  can- 
responsible.  The  court  said:  "  We  not  be  nullified  and  the  amount  paid 
have  no  doubt  of  our  authority  to  grant  to  satisfy  it  recovered  back  on  the 
a  review  in  this  case.  Nor  do  we  per-  ground  that  it  was  unjustly  recovered, 
ceive  any  reason  against  such  an  ap-  The  proper  course  is  to  petition  for  a 
plication  as  the  present  which  does  not  review,  since  it  is  well  settled  that 
equally  apply  to  a  judgment  rendered  the  merits  of  a  judgment  cannot  be 
upon  a  verdict."  Thecase  was  treated  reviewed  in  a  new  action.  Hagar 
as  a  case  where  a  party  has  been  en-  v.  Springer,  60  Me,  436;  Weeks  v. 
trapped  or  misled  into  an  agreement  Thomas,  21  Me  465;  Loring  v.  Mans- 
without  laches  on  his  part.  See  also  field,  17  Mass.  394;  Jordan  v,  Phelps, 
Ward  V,  Clapp,  6  Met.  (Mass.)  414.  3  Cush»  (Mass.)  545.     But  see  contra^ 

In  Foreign  Attachment  a  trustee,  Fowler  v.  Shearer,  7  Mass.  14;  Rowe 
charged  by  accident  or  mistake  either  v.  Smith,  16  Mass.  306. 
on  the  first  process  or  on  scire  facias,  Judgment  by  Default,  —  Where  a  de- 
has  been  granted  a  writ  of  review  in  fendanthas  judgment  rendered  against 
order  to  enable  him  to  file  an  answer  him  in  his  absence,  and  without  actual 
and  be  thereupon  discharged.  Fuller  notice,  for  a  larger  sum  than  appears 
V,  Storer,  iii  Mass.  281,  citing  Brig-  to  have  been  justly  due,  a  new  trial 
ham  ?'.  Elliot,  12  Pick.  (Mass.)  172;  will  be  granted.  Chase  v.  Brown,  32 
Ex  p.  Packard,  10  Mass.  426.  N.  H.  130. 

Accident  Beenlting  in  Default.  —  In  an  Unanthorised  Entry  of  Judgment.  —  In 

1003  Volume  XVIII. 


Aroondi  of  Eavlew.  kE  VIE  W.       Aflddent,  Itiitake,  Misfortnn*. 

c.  Deprivation  of  Right  to  Proper  Trial.  —  A  compara- 
tively frequent  cause  for  granting  a  review  is  that  there  were 

irregularities  attending  the  trial  or  in  forcing  the  party  to  trial, 
or  that  he  was  deprived  of  such  a  trial  as  is  guaranteed  by  the 
constitution.* 

Priest  V.  Soalle,  70  Me.  414,  the  de-  suffered  a  verdict  to  pass  against  the 
fendant  in  bastardy  process  ^failed  to  plaintiff,  a  new  trial  will  be  granted 
present  his  defense  at  the  court  where  upon  terms  which  will  place  the  par- 
his  bond  required  him  to  appear,  and  ties  in  the  same  condition  as  if  a 
did  not  move  to  take  off  a  default  en-  nonsuit  had  been  entered.  Riley  v, 
tered  prior  to  the  filing  of  ihe  declara-  Emerson,  5  N.  H.  531. 
tion.  After  such  filing,  judgment  was  A  review  may  be  granted  to  allow  a 
entered  against  him,  and  it  was  held  discharge  in  bankruptcy  to  be  pleaded, 
that  he  was  entitled  to  review  the  judg>  the  petitioner  having  been  deprived  of 
ment  thus  inadvertently  entered,  it  his  right  to  avail  himself  of  that  de- 
being  provided  by  statute  that  a  decla-  fense  by  the  mistake  of  his  attorney, 
ration  must  be  filed  before  proceeding  Shurtleff  v.  Thompson,  63  Me.  118. 
to  trial,  or  prior  to  a  default  or  de-  Discretion  of  Court,  —  In  Sylvester  ». 
murrer.  Hubley,  157  Mass.  306,  in  which  case 

1.  Fordng  to  Trial  Unprepared. —  If  it  the  petitioner  rested  bis  application  on 

is  made  to  appear  that  injustice  has  the  negligence  or  misconduct  of  his 

been  done  to  a  party  by  hurrying  him  attorney,  the  court,  in   denying  a  re- 

to  trial  unprepared,  a  review  will  be  view,  said:  "  The  question  whether  to 

granted.     Parker,  C.  J.,  in  Reynard  r/.  grant  a  review,   anil   if  so  on    what 

Brecknell,  4  Pick.  (Mass.)  304.  terms,  is  addressed  largely  to  the  dis- 

Beftual  of  Contlnnaaoe.  —  If  a  party  cretion  of  the  judge.  This  discretion 
should  be  seriously  injured  by  any  de-  should  be  exercised  in  such  a  way  as 
termination  of  a  trial  court  on  matters  to  promote  an  orderly  and  proper  ad- 
clearly  within  its  discretion,  as  the  ministration  of  justice,  and  jiot  to  en- 
postponement  or  continuance  of  an  courage  carelessness,  ignorance,  and 
action,  the  remedy,  if  any,  is  by  peti-  laxity  of  practice  in  the  conduct  of 
tion  for  review.  Reynard  r.  Brecknell,  cases  in  courts."  Citing  Thayer  r. 
4  Pick.  (Mass.)  302.  Goddard,  19  Pick.  (Mass.)  60;  Brewer 

In   Weeks  t*.  Adamson,    106  Mass.  v.  Holmes,  i  Met.  (Mass.)  288. 

514,   the    Supreme    Court   refused    to  Error    of  Judgment.  —  A  new   trial 

grant  a  review  of  a  judgment  rendered  will  not  be  granted  upon  petition  for 

in  the  Superior  Court  for  the  mere  rea^  mere  error  of  judgment  or  misappre- 

son  that  the  justice  presiding  at  the  hension,  on  the  part  of  the  petitioner's 

trial   refused  a  continuance  or  post-  counsel,  as  to  some  point  involved  in 

ponement.  the  proceedings.     Heath  v.  Marshall, 

]bitereBt  of  Juror.  —  In  Davis  v,  Allen,  46  N.  H.  40. 
II  Pick.  (Mass.)  466,  a  review  was  Neglect  to  Enter  Appearance,  —  If 
granted  because  of  the  interest  of  a  counsel  who  are  instructed  to  defend  a 
juror,  the  fact  of  such  interest  not  hav-  suit  mistake  the  term  of  the  court  and 
ing  come  to  the  knowledge  of  the  peti-  neglect  to  enter  an  appearance,  it  is 
tioner  until  after  the  verdict  had  been  such  accident  or  misfonune  as  is  con- 
returned  against  him  and  after  the  templated  by  the  statute  giving  the 
final  adjournment  of  the  court.  right  to  a  review.     New  England  Mut. 

Knowledge  of  Hostility  of  Juror. —  A  F.  Ins.  Co.  v,  Lisbon  Mfg.  Co.,  22  N. 

review  will  not  be  granted  because  one  H.  170. 

of  the  jury  was  hostile  to  the  peti-  There  may  be  a  review  for  the  acci- 
tioner,  if  that  fact  was  known  at  the  dental  mistake  of  an  attorney  in  fail- 
trial;  nor  because  a  juror  had  ex-  ing  to  enter  an  appearance  for  his 
pressed  a  general  opinion  of  the  cause  client,  but  not  for  his  carelessness  or 
before  trial,  if  it  appears  that  he  had  inattention.  Thayer  v.  Goddard,  19 
formed  no  judgment  of  the  merits  and  Pick.  (Mass.)  60. 

stood  indifferent  between  the  parties.  Absence  of  Counsel  on  Presentation  of 

Haskell  v.  Becket,  3  Me.  92.  Referee* s  Report.  —  It  is  not  a  ground 

Mistakes  or  HegUgenee  of  Counsel.  —  to  review  that  the  petitioner's  counsel 

Where     counsel,    by    mistake,     have  was  not  present  when  the  report  of  the 
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Adlure  to  Exerdio  Beaioiiablo  DUigonoe.  —  But  where  it  appears  that 
the  conditions  as  to  which  complaint  is  made  would  not  have 
resulted,  or  the  alleged  injurious  consequences  might  have  been 
avoided,  had  due  care  been  taken,  or  if  reasonable  diligence  had 
been  exercised  by  the  complaining  party  or  his  counsel,  the  mis- 
take, error,  or  ignorance  which  the  complainant  or  petitioner 
seeks  to  have  excused  will  not  be  regarded  as  a  sufficient  reason 
for  disturbing  the  determination  originally  made.^ 

d.  Loss  OF  Right  to  Ordinary  Methods  of  Review.  — 

Where,  without  fault  on  his  part,  a  party  has  lost  or  has  been 
deprived  of  the  right  to  prosecute  an  appeal  or  to  sue  out  a  writ 
of  error,  the  court,  in  the  exercise  of  the  general  discretion 
vested   in  it  by  statute,  may  grant  a  review.*     And  the  like 

referee  was  presented  and  accepted,  dered  intended  to  appeal  and  thought 
although  such  presentaiion  and  accept-  he  had  appealed,  but  through  some 
ance  were  after  the  second  day  of  the  mistake  or  inadvertence  had  omitted  to 
term.  Such  a  '*  mistake  "  is  a  fault  of  claim  an  appeal.  Hutchinson  v.  Gur- 
counsel  which  the  court  will  not  cure,  ley,  8  Allen  (Mass.)  23. 
Crooker  v.  Randall,  53  Me.  355.  Appeal  from  Cominliiioner  of  Insolyent 
Miaoonduot  of  Befereet.  —  Writ  of  re-  Estate.  —  A  review  will  not  be  granted 
view,  and  not  writ  of  error,  is  the  because  of  the  loss  of  the  right  to  ap- 
proper  remedy  to  revise  a  judgment  peal  from  a  "  decision  '*  of  a  com  mis- 
founded  upon  an  award  made  by  refer-  sioner  of  an  insolvent  estate.  Hilton 
ees  upon  the  ground  that  the  referees  v.  Wiggin,  46  N.  H.  120;  Smith  v.  Mc- 
called  into  the  reference  and  consulted  Daniel,  15  N.  H.  474. 
a  third  per&on  whose  advice  and  opin-  Besort  to  Error  Instead  of  Appoal.  —  In 
ion  they  adopted  and  followed.  Den-  Champion  v.  Brooks,  g  Mass.  228, 
ison  V,  Portland  Co.,  60  Me.  519.  where  a  judgment  had  been  rendered 

1.  Ryder  v.  Phoenix  Ins.  Co.,  loi  against  the  defendant  and  he  failed  to 
Mass.  548;  Handy  v,  Davis,  38  N.  H.  appeal,  when  he  had  a  right  so  to  do, 
411;  Bergeron  v.  Dartmouth  Sav.  but  brought  error,  the  court,  having 
Bank,  62  N.  H.  655;  Carroll  v.  McCul-  decided  that  he  could  not  have  error 
lough,  63  N.  H.  95:  Couillard  v.  when  he  had  a  better  remedy  by  ap- 
Seaver,  64  N.  H.  614.  peal,  said:    "  We  can  in  this  case  re- 

Failore  to  Prepare  for  Trial.  —  If,  in  lieve  the  plaintiff  in  error  by  granting 
preparing  for  trial,  a  parly  fails  to  him  a  review,  if  on  his  application  it 
make  an  inquiry,  obviously  propsr  and  should  appear  tbat^he  has  not  had  jus- 
necessary  to  determine  what  evidence  lice  done  him,  and  that  his  not  claim- 
he  will  require  to  make  out  his  case,  ing  an  appeal  arose,  not  from  his  own 
the  omission  to  produce  such  evidence  laches,  bul  from  the  misapprehension 
will  not  avail  him  as  a  ground  to  re-  of  the  parties  and  of  the  lower  court." 
view  or  to  obtain  a  new  trial.  Clark  -.v.  Ladies  in  Asking  Writ  of  Beview.  — 
Brigham,  22  Pick.  (Mass.)  81,  where  Where  a  party  is  entitled  to  a  writ  of 
the  defendant,  supposing  that  the  review  as  a  matter  of  right,  but  fails 
question  of  his  liability  to  the  plaintiff  to  bring  it  within  the  time  limited  bv 
would  be  first  tried,  and  that  if  a  ver-  the  statute,  it  is  discretionary  with 
diet  should  be  found  against  him  on  the  court,  upon  a  petition,  to  allow  a 
that  issue  the  matter  of  damages  would  review.  Jackson  v.  Gould,  72  Me.  335; 
be  the  subject  of  a  subsequent  inquiry.  Chase  v.  Brown,  32  N.  H.  130.  Bat 
neglected  to  produce  evidence  as  to  the  see  Smith  v.  Cole,  18  N.  H.  280. 
amount  of  damages.  Accident — Mistake,  —  Where  by  one 

2.  Petersham  v.  Dana,  12  Mass.  429;  section  of  astatute  a  review  is  given  as 
Keene  v.  White,  136  Mass.  23.  of   right,  and   in   another    section   the 

Inadvertenoe.  —  A   review  of  a  judg-  court  is   authorized  upon   petition  to 

ment  rendered  by  a  justice  of  the  peace  grant  a  review  "  in  any  other  case  *• 

may   be  granted  on  the  ground   that  where  it  shall  appear  that  justice  has 

the   party  against   whom  it  was  ren-  not  been  done  '*  through  any  accident, 
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power  may  be  exercised  where,  on  an  appeal,  exceptions  duly 
taken  below  were  not  presented  in  proper  form,  or  through  acci- 
dent were  not  presented  to  the  reviewing  court.* 

8.  Fraud.  —  In  equity,  the  remedy  against  a  judgment 
obtained  by  fraud  is  not  by  a  bill  of  review,  but  by  an  original 
bill,  generally  for  an  injunction ;  and  the  statutory  action  of 
review  being  analogous  to  the  bill  of  review  in  equity,  it  follows 
that  unless  fraud  in  obtaining  a  judgment  is  expressly  designated 
as  a  ground  of  review  it  will  be  unavailable.* 


mistake,   or  misfortune,"   the    words  of  defense  afifeciing  the  merits  of  the 

"  in  any  other  case  "  should  not  be  case. 

construed  as  meaning  in  any  other  ac-  2.  TudJaiift  Statute.  —  A  bill  of  review 
tions  than  those  described  in  the  first  was  not  the  appropriate  remedy,  under 
section,  but  as  meaning  in  any  other  the  old  chancery  practice,  against  a 
than  those  cases  in  which  the  party  al-  judgment  obtained  by  fraud,  and  the 
leging  injustice  in  the  iudgment  has  Indiana  Code  did  not  enlarge  the  office 
had  an  opportunity  to  correct  it  by  a  of  a  bill  of  review,  but  piovided  sub- 
review  as  of  right.  Therefore,  when  stantially  the  same  remedy.  Nealis 
judgment  was  rendered  pursuant  to  a  v,  Dicks,  72  Ind.  374,  disapproinng  the 
stipulation  that  the  judgment  should  dictum  oi  Hanna,  J.,in  Quick  v.  Good- 
be  '*  open  to  review,**  and  the  petition  win,  19  Ind.  438,  wherein  it  was  held 
for  review  showed  that  the  petition  that  Rev.  Stat.  Ind.,  %  219,  in  force  in 
intended  to  have  sued  out  a  writ  of  1862,  applied  10  proceedings  in  trans- 
review  within  the  time  limited  by  law,  actions  other  than  judgments,  s.  ^.,  the 
but  was  prevented  by  accident,  mis-  matter  which  was  the  foundation  of  the 
take,  and  misfortune,  and  that  there  action  to  obtain  the  judgment,  and 
were  probable  grounds  for  reducing  was  not  intended  to  apply  in  cases 
the  amount  of  the  judgment  upon  a  where  frauds  were  perpetrated  in  ob- 
rehearing  on  the  merits,  it  was  held  taining  judgment, 
that  one  of  the  "other  cases'*  was  FraiS  In  Cause  of  Action  and  in  Obtain- 
presented  within  the  meaning  of  the  ing  Judgment.  —  A  party  to  the  record 
statute,  and  the  review  was  granted,  may  have  a  judgment  set  aside  for 
Coburn  v.  Rogers,  32  N.  H.  372.  fraud  in  obtaining  it,  but  not  for  fraud 

A  review  may  be  granted  upon  peti-  in  the  cause  of  action  upon  which  it 
tion  where  the  neglect  to  bring  it  is  founded,  because  be  should  have 
within  the  one  year  was  through  acci-  pleaded  the  fraud  to  the  cause  of  ac- 
dent  and  mistake,  and  it  sufficiently  tion  before  the  judgment  was  rendered, 
appears  that  justice  was  not  done  at  State  z/.  Holmes,  69  Ind.  577. 
the  trial,  notwithstanding  the  failure  Fraudnlent  Promiiie  Fending  Bait.  —  A 
of  justice  at  the  trial  was  not  through  judgment  cannot  be  reviewed  on  the 
mere  accident  or  mistake,  but  from  the  ground  that  the  parties  seeking  the  re- 
want  of  sufficient  diligence.  Wood-  view  were  sureties  on  a  note  on  which 
worth  V,  Wilson,  50  N.  H.  220.  the  judgment  was  rendered,  and  that 

1.  Petersham  v.  Dana,  12  Mass.  429,  the  plaintiffs  in  judgment  fraudulently 

in   which  case   the  petitioner  had   no  promised  them,  while  suit  was  pend- 

right  of  appeal,  and  in  consequence  of  ing,  that  if  they  would  allow  judgment 

a  mistake  of  the  presiding  judge  in  not  to  go  against  them  by  default,  no  exe- 

affixing  his  seal  tc   the  bill  of  excep-  cution   on  the  judgment  should  ever 

tions  the  petitioner  lost  his  remed>  by  be  issued    against   them.     Mitchell  v. 

writ  of  error.  Boyer,  58  Ind.  19. 

FaUnre  to  FUe  Ezceptioni.  —  In  Bow-  Frandnlent  Action  of  Corporate  Offloer. 

ditch  Mut.   F.  Ins.  Co.  v.  Winslow,  3  — ^complaint  lo  set  aside  a  judgment 

Gray  (Mass.)  415,  the  Supreme  Court  by  default  against  a  public  corporation 

decided   that  it  had  power  to  gram  a  is  insufficient  if  the  only  ground  shown 

review  of  its  own  judgment  affirming  is  the  fraudulent  action  of  one  of  the 

a  judgment  brought  up  tJ  it,  where  by  officers  of  such  corporation  upon  whom 

accident  exceptions  taken  below  were  service  of  the  summons  was  made,  as 

not  filed  in  the  Supreme  Court,  the  ex-  to  which  it  does  not  appear  that  the 

ceptions  showing  substantial  grounds  adverse  party  had  any  knowledge  nor 
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9.  Befitult  of  Absent  Befendant.  —  In  Massachusetts  and  the 
other  New  England  states  which  have  substantially  adopted  the 
Massachusetts  practice,  provisions  exist  for  reviewing  a  judg- 
ment which  has  been  rendered  on  the  default  of  a  defendant 
upon  whom  service  of  process  has  not  been  made  because  of  his 
absence,  or  because  of  inability  to  ascertain  his  whereabouts  for 
the  purpose  of  such  service.  The  review  in  such  a  case  is  of 
right,  and  the  object  of  allowing  it  is  to  enable  such  a  defendant 
to  avail  himself  of  any  defense  to  which  he  may  deem  himself 
entitled,  and  of  which  he  might  have  availed  himself  in  the  orig- 
inal action.* 

If  tlie  Defendant  Eai  Had  Votioe  of  the  Snit  by  due  service  of  process 
upon  him,  he  is  constructively  and  by  legal  intendment  present 
in  court,  and  a  judgment  rendered  against  him  on  his  default 
cannot  be  reviewed  under  such  provisions,  although  it  may  be 
reviewable  on  other  grounds,  such  as  accident,  mistake,  inadver- 
tence, denial  of  justice,  or  the  like.* 

Seoogninnee  for  Exeeutlon.  —  In  Vermont^  in  certain  cases  where 
judgment  is  rendered  against  absentees,  execution  cannot  issue 
until  the  plaintiff  gives  security  by  way  of  recognizance  in 
double  the  amount  of  recovery,  to  pay  such  sum  as  may  be 
recovered  by  such  absentee  defendant  on  a  review,  to  which  the 
latter  has  a  right  by  suing  out  a  writ  within  a  designated  time.* 

that  he    was    in   any   wise  guilty  of  where  it  appears  that,  while  tempora* 

fraud.     Adams  School   Tp.  v,   Irwin,  rily  absent,  leaving  an   agent  in  the 

150  Ind.  12.  state,  service  of  the  original  writ  was 

Judgment  on  Hotee  Frandnlently  At-  attempted   by   leaving  a  summons  at 

tested.  —  A  judgment  by  default  cannot  the  last  and  usual  place  of  abode  of 

be  reversed  by  writ  of  error,  upon  the  such  agent;   and   that  the  defendant 

ground   of   the   fraudulent  attestation  had   not   had   a   hearing.     Holmes  v. 

after  their  delivery  to  the  payee  of  the  Fox,  19  Me.  107. 

notes  on    which    the    judgment    was  8.  Matthewson     v.     Moulton,      135 

based.     The  remedy,  if  any,  is  by  re-  Mass.  122;  Smith  v.  Brown,  136  Mass. 

view.     Starbird  v.  Eaton,  42  Me.  569.  416;    Manning  v.  Nettleton,  140  Mass. 

1.  "Absence"      Defined.  —  Whenever  421;  Riley  v.  Hale,  146  Mass.  465. 

the  defendant  does  not  appear,  either  8.  Beoogninnoe  Hot  Taken  —  Trustee 

in  fact,  or  constructively  by  the  serv-  Prooess.  —  If    judgment    be     rendered 

ice  upon  him  of  the  summons  to  ap-  against  an   absent  defendant  without 

pear,  a  judgment  rendered   upon   his  personal  notice,  the  fact  that  no  recog- 

involuntary   default  is   tendered   "  in  nizance  for  a  writ  of  review  was  taken 

his  absence,"  within   the  meaning  of  does  not  a£fect  the  regularity  of  the 

the  statute   allowing    petitions   for  a  judgment,  but  merely  makes  it  irregu- 

review  by  absent  defendants  against  lar    to    issue    an    execution    thereon, 

whom  judgments  have  been  rendered  Therefore,  if  an  action  against  an  ab- 

on  default.    James  v.  Townsend,  104  sent  defendant  be  brought  by  way  of 

Mass.  367.  trustee    process,    the    trustee,    if    ad- 

Objeot  of   Statute.  —  **  The    right    to  judged  chargeable,  will  be  protected  in 

have  a  review  by  writ  without  petition  whatever  payments  he  may  make  to 

was  intended   to  be  based  upon  'the  the  plaintiff  in  accordance  with  such 

want  of  service  of  the  writ,  either  per-  judgment,  notwithstanding  no  recog- 

sonal  upon  the  defendant,  or  at  his  ac-  nizance  for  a  writ  of  review  was  taken, 

tual  place  of  residence."     Wells,  J.,  in  Stearns  v.  Wrisley,  30  Vt.  661. 

James  v.  Townsend,  104  Mass.  367.  Snifieieney  of  Beoognisanoe.  —  In  Ross 

Defective  Service.  —  A  review  will  be  v.  Shurtleff,  55  Vt.  177,  the  memoran- 

granted  on  the  application  of  a  resident  dum  by  a  justice  of  a  recognizance  for 
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V.  Jttbisdiction  to  Beview.  —  Jurisdiction  to  entertain  pro- 
ceedings to  review  is  statutory,  and  unless  authority  is  conferred 
on  the  court  wherein  the  proceeding  is  instituted,  or  on  the 

judge  to  whom  the  application  is  made,  the  proceedings  are  a 
nullity.  * 

review  was  as  follows:    "  The  plaintiff  Denial  of  New  Trial  ai  Preelniion  of 

as  principal  and  W.  S.  as  surety  recog-  Jnriidiction.  —  The  denial  by  the  Supe- 

nized  to  the  defendant  in  the  sum  of  rior  Court  of  a  motion  for  a  new  trial 

$275.50  as  the  law  requires  for  the  said  will  not,  as  a  matter  of  law,  deprive 

H.  C.'s  right  of  a  trial  of  the  case  at  the  Supreme  Court  of  its  jurisdiction 

any   time  within   two  years  from  the  to  review  a  judgment  under  Pub.  Stat, 

date  of  this  judgment;  "  and  this  was  Mass.,c.  187.     Stillman  v.  Whittemore, 

held  to  be  sufficient.  165  Mass.  234. 

1.  Statute    Hot    Betroaetiye.  —  Judg-  Objection  at  Hearing.  —  If  the  Sape- 

ments  are  subject  to  revision  according  rior  Court  grants  a  petition  for  a  writ 

to  the  statutes  existing  at  the  time  of  of  review  which  it  had  no  jurisdiction 

their  rendition,  and  statutes  providing  to  entertain,  an  objection  to  such  juris- 

for  a  review  are  not  retroactive  unless  diction  taken  at  the  hearing  upon  the 

made  so  in  terms.     Treat  v,  Ingalls,  q  writ  is  not  too  late.     Smith  v.  Brown, 

Me.  61.  136  Mass.  416. 

Amount   in  Controveny.  —  A  statute  Seview  by  Qovit  Bendering  Judgment, 

conferring     general     jurisdiction     to  —  In  Indiana  the  remedy  is  applied  in 

grant  and  try  reviews  is  not  affected  the  court  rendering  the  decree  or  judg- 

by  a  subsequent  statute  limiting  the  ment.     It  involves   the  merits  of  the 

jurisdictional  amount  where  writs  are  original  action  and  partakes  of  its  juris- 

issued    in    actions    at    law.      Day   v.  dictional  features.     It  is  treated  as  fol- 

Croak,  13  Gray  (Mass.)  461.     And  see  lowing  the  jurisdiction  of  the  original 

article  Amount  in  Controversy,  vol.  action,   and    thus   far  at    least    it   is 

I.  p.  702.  incidental  to  the  original  action.     Jones 

Cause  Coming  Up  on  Appeal.  —  Where  v.   Tipton,   13   Ind.   App.   392;    Kiley 

it  is  provided  that  civil  actions  in  the  v.  Murphy,    7  Ind.  App.  239;  Jones  t/. 

Supreme  Court  in  which  an  issue  has  Ahrens,   116   Ind.  490;    Ex   p.  Kiley, 

been  joined  and  judgment  rendered,  135  Ind.  230;    Evansville,  etc.,   R.  Co. 

except  in   cases    otherwise    provided,  v,    Maddux,    134   Ind.   571,    in    which 

may  be  once  reviewed,  and  no  distinc-  case  it  was  said  that  the  court  which 

tion  is  made  between  an  action  entered  originally   tried   the   cause  sits  as  an 

in  the  Supreme  Court  and  one  in  the  appellate  court  in  the  review, 

court  by  appeal,  a  review  may  be  had  Analo$;y  to  Appeal. — Jurisdiction  on 

of  an  action  coming  by  appeal  from  a  appeal  from  a  proceeding  in  review  of 

police  court.     Moulton  v.   Fellows,  51  a  judgment    follows   the  jurisdiction 

N.  H.  421.  of  the  action  sought  to  be   reviewed, 

Judgment  in  Justioe'i  Court.  —  Where  and  if  an  appeal  from  the  judgment  in 

there  can  be  no   review  of  right  of  a  the  original  action  would  have  been  in 

justice's  judgment,  and  it  is  provided  the  Appellate  Court,  jurisdiction  of  an 

by  statute   that   the   review   shall   be  appeal   from    a   proceeding  to  review 

tried  in  the  county  where  the  original  the  judgment  will  be  in  the  Appellate 

trial   was   had,   a  justice's    judgment  Court,  and  the  same  is  true  as  to  the 

rendered  on  default  may  be  reviewed  Supreme  Court.     Ex p,  Kiley,  135  Ind. 

in  the  Court  of  Common  Pleas,  wherein  225. 

a  jury  trial   may  be  had.     Rigney  v.  In  Maine  the  Supreme  Court,  in  the 

Hutchins,  9  N.  H.  257.  exercise  of  its  general  power  to  grant 

In    Anderson   v.    Brown,    10    Gray  reviews  in  all  rases,  will  refuse  to  en- 

(Mass.)  92,  it   WAS  held  that  a  review  tertain  an  application  for  the  review  of 

might  be  granted  by  the  Court  of  Com-  an  action  in  a  justice's  court  where  the 

mon  Pleas  of  a  judgment  of  that  court  party  aggrieved  may  have  redress  in  a 

affirming  a  judgment  of  a  justice  of  superior  court.     Merrill  v.  Crocket,  6 

the  peace  on  the  complaint  of  the  de-  Me.  412. 

fendant  in  review.    Following  Bowditch  In  New  Hampshire  the  writ  of  review 

Mut.  F.  Ins.  Co.   V.  Winslow,  3  Gray  is  an  independent  and  strict  proceed- 

(Mass.)  415.  ing  which  need  not  be  commenced  in 
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YL  Pastiss  —  1.  Original  Partiei.  —  Proceedings  in  review 
when  tried  on  the  issues  originally  joined  are  but  a  continuation 
of  the  primary  case,  and  must  be  instituted  in  the  names  of  and 
maintained  by  the  original  parties  to  the  action;  and  this  rule 
applies  whether  the  review  is  of  a  judgment  rendered  after  a 
trial  on  the  merits  or  of  a  judgment  by  default.* 

the  court  wherein  the  original  judg-  petitioners  as  his  assignees  could  not 

inent  was  rendered.     Barron  v.  Jack-  maintain  a  petition  for  a  review  in  his 

son,  42  N.  H.  4ig.  name  or  in  their  own. 

Eemoval  to  United  States  Court.  —  An  Pending  Review.  —  In  Tate  v.  Ham- 
action  or  proceeding  to  review  insti-  lin,  149  Ind.  107,  proceedings  were  in- 
tuted  in  a  state  court  cannot  be  re-  siituted  by  the  mortgagors  and  the 
moved  to  the  Circuit  Court  of  the  junior  morigagee  to  review  foreclosure 
United  States  under  the  removal  act,  proceedings  by  the  senior  mortgagee, 
since  such  a  proceeding  is  not  one  over  During  the  pendency  of  the  proceed- 
which  the  federal  court  has  original  ings  a  sheriff's  deed  of  the  mortgag^ed 
jurisdiction.  Jackson  r.  Gould,  74  Me.  property  was  made  to  the  senior  mort- 
564;  Whittier  v,  Hartford  F.  Ins.  Co.,  gagee  and  his  wife.  It  was  held  that 
55  N.  H.  141.  See  also  article  Re-  the  proceedings  were  properly  con- 
MOVAL  OF  Causes,  ante^  p.  150.  tinued  in  the  name  of  the  original  par- 

1.  Evansville,  etc.,  R.  Co.  v.  Mad-  ties. 
dux,  134  Ind.  571;  Sloan  v,  Whiteman,  Person  Not  Party  to  Trustee  Prooesa.  — 
6  Ind.  434;  Cassel  v.  Case,  14  Ind.  393;  In  Carrique  v.  Bristol  Print  Woiks,  8 
Douglay  v.  Davis,  45  Ind.  493;  Owen  Met.  (Mass.)  444,  it  appeared  that  an 
V.  Cooper,  46  Ind.  524;  Nowell  v,  San*  employee  drew  an  order  on  his  em- 
born,  44  Me.  80;  Elwell  z/.  Sylvester,  27  ployer,  requesting  him  to  pay  his 
Me.  536;  Winch  v,  Hosmer,  122  Mass.  wages  to  a  person  named,  which  order 
438;  Johnson  v,  Thaxster,  7  Gray  was  accepted  and  several  payments 
(Mass.)  242.  were  made  thereon.  Subsequently  the 
Person  Interested.  —  A  review  of  the  drawee  was  summoned  as  trustee  of 
judgment  and  proceedings  on  a  peti-  the  drawer  in  a  suit  brought  by  a  cred- 
tion  for  partition  can  be  granted  only  iior,  of  which  proceeding  the  payee 
upon  the  application  of  a  party  to  the  had  notice,  but  failed  to  notify  the 
former  process,  or  of  one  representing  drawee  that  he  claimed  anything 
the  interest  of  such  a  party.  A  per-  further  on  the  order.  The  drawee  was 
son  interested  in  the  estate  and  who  charged  as  trustee  of  the  creditor,  but 
was  not  a  party  originally  cannot  be  by  mistake,  in  entering  the  judgment, 
allowed  to  come  in.  Elwell  v.  Sylves-  the  record  showed  that  he  was  dis- 
ter,  27  Me.  536.  charged.  It  was  held,  on  a  writ  of  re- 
Assignment  of  Subject-matter.  —  A  view  brought  by  the  creditot  to  reverse 
right  to  review  a  judgment  may  be  this  judgment,  that  the  payee  could  not 
transferred  by  a  conveyance  of  the  come  in  as  a  party  and  show  that  the 
property  affected  by  the  judgment,  pro-  order  in  question,  though  purporting  to 
vided  the  grantor  bad  such  a  right,  be  a  naked  authority  to  receive  the 
Ross  V.  Banta,  140  Ind.  120,  disapprove  wages,  was  in  fact  given  for  value, 
i»^  Walker  f.  Heller,  90  Ind.  198.  etc.,  and  was  an  assignment  of  the 
Assignee  in  Bankruptcy.  —  An  action  wages,  and  by  this  showing  prevent  a 
of  review  is  a  chose  in  action,  which  reversal  of  the  judgment  so  entered  by 
"  in  virtue  of  the  adjudication  of  bank-  mistake. 

ruptcy '*  becomes  vested  in  the  as-  Widow,  Heirs,  and  Legatees.  —  A  resid- 
signee  in  bankruptcy,  and  he  alone  uary  legatee  is  not  a  party  to  an  ac- 
ts empowered  to  prosecute  or  defend  it  tion  by  record  nor  a  party  in  interest 
in  his  own  name;  consequently  the  so  as  to  authorize  him  to  petition  for 
bankrupt  himself  cannot  prosecute  the  a  review  of  an  action  brought  by  an 
review.  Zollar  v.  Janvrin,  49  N.  H.  administrator  with  the  will  annexed 
114.  against  an  alleged  debtor  to  the  estate. 

In  Winch  v.  Hosmer,  122  Mass.  438,  Johnson  v.  Johnson,  81  Me.  202. 

the  petitioners'  assignor  in  bankruptcy  The  widow  and  heirs  of  a  decedent 

was  not  a  party  of  record  to  the  orig-  cannot  maintain  proceedings  to  review 

inal  action,  and  it  was  held  that  the  and  set  aside  proceedings  for  the  sale 
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3.  Snocessori  in  Interest.  —  In  a  proper  case  the  privies  of  the 
original  parties  to  the  action,  /.  ^.,  those  who  have  succeeded  to 
their  rights  as  heirs,  devisees,  assignees,  and  successors  in  interest 
generally,  may  likewise  institute  or  maintain  an  action  to  review 
the  original  judgment  and  proceedings.* 

Penoxua  Bopr6s«ntatlTes.  —  The  rule  is  that  after  the  death  of  a 
party,  if  the  cause  of  action  is  one  that  survives,  the  person?! 
representative  may  maintain  proceedings  to  review,*  but  if  the 
cause  of  action  does  not  survive,  he  cannot  continue  or  maintain 
such  proceedings.* 

of  a  decedent's  lands  on  account  of  ministrator  could  not  corae  io  to  prose- 
alleged  fraud  in  the  recovery  of  a  judg-  cute  the  tevieyr  if  the  original  cause  of 
menc  against  the  estate  to  which  they  action  did  not  survive;  whereas,  if  the 
were  not  parties,  and  for  payment  of  plaintiff  on  the  first  trial  prevailed,  and 
which  Che  sale  was  made.  Cassel  v.  the  defendant  brought  the  review,  the 
Case,  14  Ind.  393.  right  to  review  would  survive  the  death 
An  Adndnistrator  cannot  commence  of  the  original  plaintiff,  even  though 
or  prosecute  a  proceeding  for  review  the  plaintiff's  original  cause  of  action 
in  a  real  action  other  than  an  action  would  not  have  survived  had  that  ac- 
to  foreclose  a  mortgage.  Berry  v,  tion  been  pending.  Wiggin  v.  Janvrin, 
Whitaker,  58  Me.  422.  47  N.  H.  295. 

1.  O^en  V,  Cooper,  46  Ind.  524;  The  ProvMoiifl  of  the  MatsaohiiMtti 
Moaumoi  Great  Beach  v.  Rogers,  I  Btatates  of  1788  (c  47,  §  3),  that  pend- 
Mass.  159;  Otis  V.  Bixby,  9  Mass.  520;  ing  a  writ  of  review  in  a  personal  ac- 
Winch  V,  Hosmer,  122  Mass.  438;  tion  if  either  party  dies  his  executor  or 
Johnson  v,  Thaxster,  7  Gray  (Mass.)  administrator  may  come  in  and  prose- 
242.  cute  or  defend,  have  no  application  to 

Beal  Aotion—Hein  and  Their  Grantees,  a  personal  action  which  does  not  sur- 
—  Where  a  party  to  a  judgment  which  vive;  hence  in  an  original  action  on 
affects  the  title  to  real  estate  has  a  the  case  to  recover  damages  sustained 
right  to  have  such  judgment  reviewed,  from  a  common  nuisance,  if  pending 
thehelrsof  such  party,  or  their  grantee,  review  the  plaintiff  dies  his  ad  minis- 
while  holding  the  title  to  such  real  trator  cannot  be  admitted  to  prosecute 
estate,  may  maintain  an  action  for  the  the  review  and  it  will  abate.  Thayer 
review  of  such  judgment.  Ross  v.  v»  Dudley,  3  Mass.  296,  foUowtd  in 
Bantd,  140  Ind.  120.  Fernald  v.  Ladd,  4  N,  H.  145,  wherein 

2.  Death  Pending  fieviow.  —  Where,  the  defendant  in  an  action  for  malicious 
after  service  of  the  writ  of  review  and  prosecution  died  pending  review  by 
before  its  return  the  plaintiff  in  review  liim  and  the  court  refused  to  admit  his 
dies,  his  administrator,  upon  suggest-  administrator  to  prosecute. 

ing  the  death  on  the  record,  may  be  ad-  Death    of    Defendant     in    Beview. — 

milled  to  prosecute  the  review.     Otis  Where  the  plaintiff  in  an  action,  the 

V.  Blxb/,  9  Mass.  520.  cause  of  which  does  not  by  law  sur* 

In  Monumoi  Great  Beach  v,  Rogers,  vive,  obtains  a  judgment,  and  the  de- 

I  Mass.  159,  it  was  held  that  under  the  fendant    institutes    a    review    of    the 

Act  of  February  9,  1789  (Stat.  1788,  c.  action,  the  death  of  the  original  plain- 

47),  the  administrator  of  a  person  who  tiff  will  not  defeat  the  action  of  review, 

died  pending  a  writ  of  review  brought  Knox  z/.  Knox,  12  N.   H.  352,  overrul- 

on   a  judgment  rendered  against  him  i;}^  Fernald  z/.  Ladd,4N.  H.  145.     And 

for  damages  in  an  action  of   trespass  see  Wiggin  v.  Janvrin,  47  N.  H.  295. 

q9Mre  clausum  fref^it  might  come  in  and  Beoovering  Baek  Money.  —  In  Knox  v, 

prosecute  the  review.  Knox,    12    N.    H.   352,   it    was    said; 

An  Administrator  Do  Bonis  Hon  cannot  **  Where  a  review  has  been  instituted, 

petition  to  review  a  judgment  recov-  as  in  this  case,  a  prominent  cjuestion  to 

ered   against  his  predecessor,  for  any  be  determined  by  the  suit  is  whether 

cause.     Taylor  v,  Sewall,  69  Me.  148.  the    money    previously   recovered    is 

8.  The  Doctrine  Stated.  —  If  the  plain-  rightly   holden.     It  is   not,  therefore, 

tiff   failed  on  the  first  trial  and  review,  merely   a  controversy  on  a  claim  of 

and  pending  the  review  died,  his  ad-  personal  injury,  but  is  also  prosecuted 
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8.  £6al  Party  —  Interveners.  —  There  are  decisions  holding  that 
where  the  original  action  is  brought  against  a  nominal  party,  the 
real  party  in  interest  may  maintain  a  writ  of  review  in  the  name 
of  the  nominal  party.* 

4.  Joint  Parties.  —  One  of  several  joint  plaintiffs  or  defendants 
may  review  the  original  judgment,  where  no  prejudice  will  result 
to  his  coplaintiff  or  codefendant,*  but  a  review  obtained  by  one 
or  more  joint  parties  will  not  affect  the  rights  of  such  of  the  par- 
ties as  do  not  choose  to  avail  themselves  of  the  remedy.* 


to  recover  back  money  contended  to  be 
wrongfully  in  the  plaintiff's  hands; 
and  while  such  is  an  important  feature 
in  the  action,  the  principle  of  the  com- 
mon-law doctrine  does  not  apply." 
This  was  an  action  brought  by  hus- 
band and  wife  for  slander  of  the  char- 


ings  V.  Massachusetts  Ben.  Assoc,  155 
Mass.  581. 

Leave  to  an  Attaching  Creditor  to  ap- 
pear and  defend  a  suit  in  the  name  of 
the  original  party  on  the  record,  upon 
giving  a  bond  for  costs,  will  not  be 
extended   so  as  to   permit    the   party 


acter  of  the  wife,  and  judgment  for     so  substituting  himself  to  review  the 


damages  was  recovered,  the  execution 
was  satisfied,  and  the  defendant 
brought  a  review,  after  which  the  hus- 
band and  then  the  wife  died.  It  was 
held  that  the  review  might  be  prose- 
cuted against  the  administrator  of  the 
husband. 

1.  Winch  V.  Hosmer,  122  Mass.  438, 
which  was  a  petition  by  assignees  in 
bankruptcy  to  review  a  judgment  re- 
covered in  an  action  to  replevy  prop- 
erty alleged  to  belong  to  their  assignor. 
It  was  objected  thai  the  petitioners 
were  not  parties  to  the  record,  and  the 
decision  was  that  it  was  in  the  discre- 
tion of  the  court  below  to  allow  an 
amendment  to  the  petition  of  review 
by  substituting  the  name  of  the  orig- 
inal defendant  as  the  formal  petitioner 
and  allowing  the  petition  thus  amended 
to  be  prosecuted  for  the  benefit  of  the 
real  parties  in  interest. 

Trostee  Process  —  Claimant  of  Funds.  — 
One  who  has  appeared  as  a  claimant  of 
funds  in   the   hands  of  persons  sum- 


action,  and  a  writ  of  review  brought 
by  such  creditor  after  the  payment  of 
the  costs  in  the  original  action  and 
the  withdrawal  of  his  bond  will  be  dis- 
missed.    Pike  V.  Pike,  24  N.  H.  384. 

2.  One  of  Two  Defendants  Stricken  Out. 
—  Where  the  name  of  one  of  two  de- 
fendants is  stricken  from  the  original 
writ  on  the  motion  of  the  plaintiff's  at- 
torney, the  remaining  defendant  may 
bring  review  in  his  own  name.  Fling 
V.  Trafion,  13  Me.  295. 

Action  on  Negotiable  Paper.  —  Under 
Rev.  StaL  Ind.  1881,  g  615  (Burns*s 
Annot.  Stat.  1894,  g  622),  one  party, 
f.  ^.,  an  accommodation  guarantor  or  in- 
dorser,  may  review  a  judgment  against 
him  without  disturbing  a  separate 
judgment  in  the  same  proceeding  in 
favor  of  the  makers.  Michener  v, 
Springfield  Engine,  etc.,  Co.,  142  Ind. 
130.  In  this  case  judgment  was  taken 
by  default  against  a  surety  whose 
principal,  having  interposed  a  defense 
of  want  of  consideration,  was  success- 


moned  as  trustees,  after  judgment  for  ful,  and  the  ground  upon  which  the 

the  plaintiff,  may  be  allowed  to  review  action  of  review  was  brought  was  new 

in  the  name  of  the  trustees  upon  giving  matter. 

to  them  a  bond  of  indemnity.     Fuller  Secnring    Associates. —  In   Nowell    v. 

7J.  Storer,  in  Mass.  281.  Sanborn,  44  Me.  80,  it  was  held  that  in 

Substitution  of  Plaintiff  in  Original  Ac-  the  absence  of  a  statute  providing  in 

tion.  —  A  writ  of  leview  will  not  lie  to  direct  terms  that  one  of  several  joint 

set  aside  a  judgment  obtained  in  an  plaintiffs  or  defendants  may  petition 

action  in  the  trial  of  which  no  errors  of  for  a  review  of  the  original  action,  one 

law  or  fact  occurred,  for  the  sole  pur-  of  several  joint  defendants  would  not 


pose  of  striking  out  the  name  of  the 
plaintiff  in  the  original  action  and  sub- 
stituting in  its  place  the  name  of  an- 
other person  who,  if  he  should  prevail, 
would  hold  the  monev  proceeds  of  the 
action  in  his  own  right  and  not  for  the 
benefit  of  the  original  plaintiff.     Skill- 


be  interfered  with  in  proceedings 
brought  by  him  to  review,  when  he 
had  filed  a  bond  of  indemnity  which 
might  sufficiently  protect  his  as^sociates. 
8.  A  Plaintiff  Who  Is  Dissatisfied  with 
a  judgment  recovered  against  two  de- 
fendants, against  one  on  a  def:iult  and 
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Vn,  PB0GS88.  —  Proceedings  for  a  review,  whether  it  is  of  right 
or  is  discretionary  with  the  court,  must  be  commenced  by  such 
process  or  notice  as  is  prescribed  by  statute ;  and  this  process 
must  be  properly  served,  either  personally  *  or  on  some  person 
who  may  be  designated  as  a  person  on  whom  service  may  be 
made.* 

Vm.  Beyisw  A8  of  Favob —  1.  Petition  —  a.  In  General.  — 
A  petition  for  a  writ  of  review,  as  distinguished  from  the  review 
itself,  is  a  separate  and  independent  proceeding,  and  is  to  be 
entered  or  instituted  and  service  made  thereunder  as  such.  In 
its  broad  sense  it  is  a  civil  action.^  Particular  requirements  as 
to  such  petitions  are  matters  of  statutory  prescription.  It  may 
be  said  generally,  however,  that  the  petition  should  be  in  such 

against  the  other  after  issue  joined,  a  be  quashed,  and  directed  service  of  the 

trial,  and  a  verdict,  cannot  review  the  rule  upon  the  attorney  in  court  of  the 

judgment  as  to  the  defaulted  defend-  adverse  party,  without  insertion  of  such 

ant,  although  he  can  as  to  the  other,  attorney's   name   in   the   rule  or  any 

Smith  V,  Gilman,  3  N.  H.  501.  special  order  for  the  service  upon  him. 

Defendant  Strioken  Ont  by  Conient. —  In  Ferrill  z.  Simpson,  8  Pick.  (Mass.) 

Where,  by  leave  of  the  court,  the  name  359,   the  notice  of  a  petition  for  a  re- 

of  one  of  two  defendants  is  stricken  view  was  ordered  to  be  served  on  the 

out,  the  remaining  defendant  consent-  defendant's  attorney  of  record.     The 

ing,   the  action  stands  as  if  it   were  demandant  was  only  a  nominal  party, 

originally  brought  against  such  defend-  but  the  parties  in  interest  were  pres- 

ant  alone;  a   writ  of  review  must  be  ent  when  the  order  was  passed,  and  it 

sued  out  in  his  name,  and  the  other  was  held  that  such   notice  was  suffi- 

defsndant  will  not  be  added  on  motion  cient. 

of  the  original  plaintiff.     Fling  v.  Traf-  Beqniutes  of  Notice  Hot  Preeoribed.  — 

ton«  13  Me.  295.  Where  a  statute  requiring  notice  does 

One  of  Several  Defendants  in  an  action  not  prescribe  the  manner  in  which  no- 
of  tort  may  have  a  review  when  the  tice  shall  be  given  nor  the  term  to 
judgment  is  final  as  to  the  other  which  it  shall  be  made  returnable,  a 
defendants;  and  this  will  not  have  the  notice  allowing  such  time  as  the  law 
effect  to  carry  the  case  forward  as  prescribes  for  parties  in  other  cases  and 
to  those  who  do  not  review.  Paine  returnable  where  the  respondent  may 
V.  Tilden,  20  Vt.  554.  And  see  May  v.  be  heard  is  sufficient.  Colby  v,  Den- 
Bliss,  22  Vt.  480;  Frost  V.  Philbrook,  nis,  36  Me.  9. 
28  Vt.  736.  8.  Bradstreet  v.   Partridge,  59   Me. 

1.  All  the  Parties  to  the  Original  Action  155;  Clarke  v.  Bacall,  171  Mass.  292; 
who  are  made  parties  to  the  review  Yeiten  v.  Conroy,  165  Mass.  238;  Dav- 
should  be  brought  before  the  court  on  enport  v.  Holland,  2  Cush.  (Mass.)  i; 
proper  notice  and  an  opportunity  to  be  Winch  v.  Hosmer,  122  Mass.  438; 
heard  should  be  afforded  to  them.  Green  v.  French,  i  Allen  (Mass.)  265. 
Douglay  v,  Davis,  45  Ind.  493.  Time  of  Petitioning.  —  A  review  of  a 

2.  SeiVice  npon  Attorney.  —  In  New  judgment  rendered  on  default  in  an 
Hampshire,  if  the  defendant  in  review  action,  where,  because  of  a  mistake  in 
resides  without  the  state,  service  upon  the  service  of  the  original  writ,  the  de- 
the  attorney  of  record  who  appeared  fendant  had  no  knowledge  of  the  suit 
for  him  in  the  original  actions  is  suffi-  until  after  judgment,  may  be  granted 
cient.     Smith  v.  Hill,  45  N.  H.  403.  on  a  petition  filed  within  one  year  after 

Servioe  on  Proceedings    to  Qnash  for  notice  of  the  judgment,  although  the 

Want  of  Hotice.  —  In  Clap  v,  Joslyn,   i  time  of  such  notice  was  more  than  a 

Mass.  129,  on  presentation  by  the  ad-  year  after  rendition  of  the  judgment, 

verse  party  of  an  affidavit  that  he  had  and  although  at  the  time  of  its  rendi- 

no  notice  of  the   application  for  the  tion  the  defendant  was  within  the  com- 

writ,  the  court  granted  a  rule  to  show  monwealth.     James  v,  Townsend,  104 

^ause  why  a  writ  of  review  should  not  Mass.  367. 
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form  as  may  be  required  by  the  local  practice,  and  should  be 
sufficient  to  present  to  the  court  or  judge  to  whom  the  applica- 
tion is  made  the  ground  or  grounds  upon  which  the  review  is 
sought.* 

6.  Amendments.  —  Petitions  for  review  are  within  the  pur- 
view of  statutes  permitting  amendments  in  civil  actions,  and 
whenever  it  is  apparent  that  an  amendment  will  be  in  further- 
ance of  justice  it  will  be  allowed.* 

2.  Pleading  and  Proof  >~  Yari&noe.  —  The  existence  of  the 
grounds  set  out  in  the  petition  and  relied  on  to  obtain  a  review 
must  be  established  by  competent  proof,*  and  the  testimony  in 

1.  fioody  V.  Watson,  64  N.  H.  162.  to  maintain  the  salt  for  the  cause  for 

Seview  of  Sight. —  Where  the  peti-  which  it  was  intended  to  be  brought, 

tioner,  misconceiving:  his  remedy,  sets  however     the     same     may    be     mis- 

up  facts  showing  that  be  is  entitled  to  described,     *    *    *     permit  the  sub- 

a  writ  of  review  as  of  right,  rather  than  stitution    of  a   new  plaintiff,  and  are 

a  review  in  the  discretion  of  the  court,  applicable  to  petitions  for  review." 

such  as  requires  a  petition,  a  review  Kamoe  of  Proposed  Witneaios.  —  Where 

will   be  denied.     Byrnes   v.   Piper,   5  a  review  is  sought  of  a  judgment  ot)- 

Mass.  363.  tained  by  default  because  of  a  mistake. 

Petition    to     Vacate    Judgment.  —  In  and  without  the  fault  of  the  petitioner, 

Clarke  v.  Bacall,  171  Mass.  292,  it  was  a   petition   which   slates    the    circum' 

held  that  the  Superior  Court  erred  in  stances   under  which  the  default  was 

ordering  a  writ  of  review  to  issue  on  taken,  but  does  not  mention  the  names 

appeal  from  a  judgment  of  the  munici-  of  the  witnesses  by  whom  the  petitioner 

pal  court  denying  a  petition  to  vacate  expects  to  prove  such   circumstances, 

a  judgment.  may  be  amended,  against  objection,  by 

Objections  Waived.  —  Questions  as  to  inserting  the  names  of  such  witnesses, 

the  form  of  the  petition  which  are  not  Haskell  v.  Hazard,  33  Me.  585. 

raised  by  exceptions  will  not  be  consid-  Appealability  of  Order  Allowing  Amend- 

ered.     Winch  v.    Hosmer,    122  Mass.  ment.  —  An  order  of  the  Court  of  Com- 

438.  mon  Pleas  allowing  an  amendment  of 

8.  Davenport  v.    Holland,   2    Cush.  a  petition  for  a  review  is  subject  to  re- 

(Mass.)  I,  wherein  a  petition  for  a  re-  vision  in  the  Supreme  Judicial  Court 

view    was   duly  filed    within   a    year  on  exceptions.     Davenports'.  Holland, 

after  the  rendition  of  the  judgment  in  2  Cush.  (Mass.)  i. 

the  original  action;    after  the  expira-  8.  There  Must   Be  Some  Evidence  at 

tion  of  the   year  a  cause  of    review  least  to  support  the  allegations  of  the 

which  existed  at  the  lime  of  the  filing  petition,    or    a    review     will    not    be 

of  the  petition  was  discovered,  and  it  granted.     Willard  v.  Ward,  3  Mass.  24. 

was    held    that    an    amendment    was  Pailore  to  Perfect  Appeal.  —  Where  a 

allowable.     And  see  generally  article  review  is  sought  on  the  ground  that  an 

Amendments,  vol.  i,  p.  458.  appeal  was  taken  from  a  judgment  on 

Sabstitntion  of  Petitioner.  —  The  court,  a  sham  demurrer,  but  through  mistake 
in  its  discretion,  may  allow  a  petition  the  appeal  was  not  entered,  but  was 
for  review  to  be  amended  by  substi-  dismissed,  it  is  unnecessary  to  go  into 
tuting  the  name  of  the  original  defend-  the  merits  of  the  cause.  All  that  is  re- 
ant  as  the  formal  petitioner,  and  the  quired  is  that  the  petitioner  shall  make 
petition  thus  amended  may  be  prose-  affidavit  that  he  has  merits  which  he 
cuted  for  the  benefit  of  the  real  parties  relies  on  to  maintain  his  action 
in  interest.  Winch  r.Hosmer,  122  Mass.  Knight  v.  Bean,  19  Me.  259. 
438,  wherein  it  was  said  that  statutes  The  Affidavits  of  Witneesee  will  not  be 
which  "  authorize  the  courts,  in  their  received  on  the  hearing  to  sustain  the 
discretion,  to  allow  amendments  in  any  petition.  The  testimony  of  the  wit- 
civil  suit  or  proceeding,  by  change  of  nesses  must  be  taken  vtva  voce  or  by 
parties  or  of  form  of  action,  or  in  any  deposition,  so  as  to  enable  the  adverse 
other  matter,  either  of  form  or  sub-  party  to  cross-examine.  Gray  c.  Moore, 
stance,  which  may  enable  the  plaintiff  7  Gray  (Mass.)  215. 
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support  of  the  application  must  be  of  a  character  sufficient  to 
satisfy  the  court  of  the  existence  of  the  grounds  on  which  the 

application  is  based  and  that  the  ends  of  justice  will  be  promoted 
by  granting  the  review.*     The  petitioner  will  be  confined,  how- 

Depoaitions  of  Persons  Other  tlian  fhe  petitioner  should  have  an  opportunity 

Petitioner,   taken    to    be   used  on   the  to  be  heard  upon  the  original  issue, 

hearing,  are  inadmissible  Unless  taken  McNamara  v.  Carr,  84  Me.  299. 
in  the  same  way  as  depositions  on  the        Petitionar  Contradicted.  —  Where   the 

trial.     Coffin  v.  Abbot,  7  Mass.  252.  petitioner  has  been   defaulted   in   the 

The  Ai&davit  of  a  Party  petitioning  for  original    action,    the   review    will    be 

a  review  will  not  be  received  except  as  granted  on  slight  evidence,  although 

to  facts  which  are  within  his  knowledge  that  evidence  be  contradicted  by  testi- 

alone.     Thus  in  Rogers  z/.  Hill,  4  Mass.  mony  on  the  pan  of  the  respondent. 

34.9,  the  petitioner,  to  support  his  ap-  Coffin  v.  Abbot,  7  Mass.  252. 
plication,  offered  his  own  affidavit  that        Snbeeqaent    Eemoval    of  Diiahility  of 

since  the  former  trial  he  had  learned  Witness.  —  Where,   subsequent   to  the 

that  a  certain  witness  would  have  testi-  original  trial,  the  disability  of  a  party 

iied  to  material  facts  but  that  at  the  to  testify  in  his  own  behalf  is  removed 

time  of  the  trial  the  plaintiff  was  igno-  by  statute,  that  fact  will   not   render 

rant  of  that  fact,  but  the  court  declined  him  competent  to  testify  on  the  hearing 

to  receive  the  affidavit,  stating  that  the  of  the  petition  for  a  review.     Warren 

supposed    witness   should   have    been  v,  Hope,  6  Me.  479;  Berry  v,  Lisher- 

summoned     or     that    his     deposition  ness,  50  Me.  118. 

should  have  been  obtained.  1.  Newly  Biicovered  Eyidence.  — 
Examination  as  to  Prejudiee  of  Juror.  Where,  upon  the  hearing  of  a  petition, 
■ — On  the  hearing  of  a  petition  to  re-  facts  are  presented  as  newly  discovered 
view  because  of  the  hostility  cf  a  juror  evidence  which,  if  they  had  been  intro- 
to  the  petitioner,  and  his  expressions  duced  at  the  trial  of  the  original  action, 
of  opinion  prior  to  the  trial  respecting  would  have  been  submitted  to  the  jury 
the  cause,  the  juror  may  be  called  to  and  would  have  been  sufficient  to 
explain  his  own  feelings  and  declara-  sustain  a  verdict  for  the  petitioner  it 
tions,  and  he  may  be  examined  gen-  is  proper  to  grant  a  review.  Dwinel 
erally  in  support  of  the  verdict.  Has-  v,  Godfrey,  44  Me.  65. 
kell  V.  Becket,  3  Me.  92.  Exercise  of  Diligence.  —  Before  a  re- 
Explanation  of  Verdict  by  Jnror.  —  In  view  will  be  granted  on  the  ground  of 
Ferrill  v.  Simpson,  8  Pick.  (Mass.)  359,  newly  discovered  evidence,  the  court 
the  testimony  of  a  juror  that  a  mis-  must  be  satisfied  from  the  evidence 
apprehension  at  the  trial  in  regard  to  a  introduced  in  support  of  the  petition 
certain  line  had  no  influence  upon  the  that  the  evidence  claimed  as  newly 
verdict  was  admitted  on  the  hearing  of  discovered  could  not  have  been  ob- 
a  petition  for  a  review,  for  the  reason  tained  by  diligent  inquiry  prior  to  the 
as  assigned  that  **  the  petition  was  ad-  trial.  Atkinson  v.  Conner,  56  Me.  546. 
dressed  to  the  discretion  of  the  court.'*  Gnmnlative  Evidence.  —  A  review  will 
In  Woodward  v,  Leavitt,  107  Mass.  465,  not  be  granted  on  the  ground  of  newly 
this  reason  was  declared  to  be  wholly  discovered  evidence  when  it  does  not 
unsoand.  because  on  the  hearing  of  a  appear  that  the  evidence  was  admissi- 
petiiion  for  review  the  ordinary  legal  ble,  or  that  it  is  not  cumulative,  where 
rules  of  evidence  must  govern.  all  the  evidence  is  not  presented  so  that 
Default  Withont  Notice.  —  On  the  the  court  may  determine  whether  or 
hearing  of  petition  to  review  an  action  not  it  is  not  cumulative.  Crooker  v, 
brought  during  the  defendant's  ab-  Randall,  53  Me.  355. 
sence  from  the  state,  and  of  which  he  Bnrprise.  —  The  court  must  be  satis- 
had  no  notice,  proof  by  him  that  an  at-  fied  of  the  fact  of  surprise  before  it  will 
torney  who  appeared  for  him  and  con-  grant  a  review  upon  that  ground, 
sented  to  a  judgment  by  default  acted  Atkinson  v.  Conner,  56  Me.  546. 
without  his  knowledge  or  authority  is  Contradicting  Return  of  Service.  —  On 
not  an  attempt  to  impeach  the  jadg-  hearing  of  a  petition  for  are  «^iew,  upon 
ment  by  parol  evidence,  but  is  compe-  the  ground  that  the  party  had  no  notice 
tent  to  enable  the  court  to  exercise  its  of  the  original  action,  evidence  is  ad- 
discretion   as   to   whether  or  not   the  missible  to  contradict  an  officer's  return 
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ever,  to  proof  of  the  matters  alleged  or  set  forth  in  his  petition,* 
though  a  failure  to  make  timely  objection  to  variant  testimony 
will  be  treated  as  a  waiver  of  the  variance.* 

3.  Exercise  of  Discretion.  —  A  petition  to  review  is  addressed  to 
the  discretion  of  the  court,  which  discretion  must  be  exercised 
with  due  regard  to  the  rights  and  interests  of  all  the  parties, 
Although  the  court  is  not  limited  by  technical  rules,  the  discre- 
tion should  be  exercised  with  great  caution,  and  in  such  a  way 
as  to  promote  an  orderly  and  proper  administration  of  justice 
and  to  avoid  encouraging  carelessness  and  laxity  of  practice.* 

which  states  that  he  gave  (o  the  party  of  the  variance,  and  ihe  objection  can- 

a  summons  for  his  appearance  at  court,  not  be  urged  on  the  review.     Hutchin- 

Alihough   the   record   shows   that  the  son  v.  Gurley,  8  Allen  (Mass.)  23. 

petitioner    appeared    in    the    original  8.  Maine,  —  Holmes  v.  Fox,  19  Me. 

action  by  attorney,  evidence  is  admis-  107;  Tattle  z^.  Gates,  24  Me.  397;  How- 

sible    that    such    appearance    was    at  ard   v.   Grover,  28   Me.  97;    Hobbs  v. 

the  request  of  a  third  party,  and  with-  Burns,  33  Me.  233;  Moody  r.  Larrabee, 

out  the  knowledge  of  the   petitioner.  39  Me.  282;  Jewell  r.  Gage,  42  Me.  247; 

Brewer  v.  Holmes,  i  Met.  (Mass.)  288.  York,  etc.  R.  Co.  v.  Clark,  45  Me.  151; 

For  the  purpose  of  a  review  the  ap-  Scruton  v.  Moulton,  45  Me.  417;  With- 

parent  jurisdiction  arising  from  the  re-  ers  v,  Larrabee,  48  Me.  570;  Jones  v, 

turn  of  service  by  the  officer  may  be  Eaton,  51  Me.  386;  Biooks  v.  Belfast, 

shown   not   to   have   existed    in    fact,  etc.,   R.   Co.,  72  Me.   365;  Shermans. 

James  v.  Townsend,  104  Mass.  367.  Ward,  73  Me.  29;  Buck  v.  Pierce,  (Me. 

Soffldenoy    of  Evidenoe.  —  Questions  1885)  i  Atl.  Rep.  137. 

as  to  t&e  sufficiency  of  the  evidence  to  Massachusetts.  —  Hart    v.    Huckins, 

justify  a  review  will  be  considered  by  5    Mass.    260;    Richardson    v.    Lloyd, 

the  Supreme  Judicial  Court  in  the  ab-  99  Mass.  475;  Weeks  v.  Adamson,  106 

sence  of  proper  exceptions.     Winch  v.  Mass.  514;  Hayes  t^.  Collins,  114  Mass. 

Hosmer,  122  Mass.  438.  54;  Boston  t/.  Robbins,  116  Mass.  313; 

1.  Simmons  z'.  Apthorp,  I  Mass.  99.  Todd  v.  Barton,  117  Mass.  291;  Bush 
Newly   IHflooYered   Evidenoe.  —  Upon  v,    Hovey,    124  Mass.  217;  Golden  v. 

a  hearing   upon  a   petition  to  review,  Blaskopf,    126    Mass.    523;    Sylvester 

the  petitioner  in  offering  testimony  as  v,  Hubley,  157  Mass.  306;  Stillmao  v, 

newly  discovered  evidence  will  be  con-  Whittemore,    165   Mass.  234;  Scituate 

fined  to  such  evidence  as  is  set  forth  in  Water  Co.  v.  Simmons,  167  Mass.  313; 

the  petition.     Warren  v.  Hope,  6  Me.  Stillman  v,  Donovan,    170  Mass.  360; 

479.  Bowditch  Mut.  F.  Ins.  Co.  v  Winslow, 

Allegations  as  to  What  Witneases  Will  3  Gray  (Mass.)  415:  Reynard  r.  Breck- 

Testify  to. —  Under  a  statutory  require-  nell,  4  Pick.  (Mass.)  304;    Thayer  v. 

ment  that  **  when  the  discovery  of  new  Goddard,  19  Pick.  (Mass.)  60;  Brewer 

evidence  is  alleged  in  the  petition,  the  v.  Holmes,  i  Met.  (Mass.)  288;  Daven* 

names  of  the  witnesses  to  prove  it  and  port  v,    Holland,    2   Cush.   (Mass.)  i; 

what  each  is  expected  to  testify  must  Converses.  Carter,  8  Allen  (Mass.)  568. 

be  stated  under  oath,"  on  a  petition  for  Pennsylvania,  —  Wilson's     Appeal, 

a  review  for  newly  discovered  evidence  (Pa.  1885)  3  Atl.  Rep.  447. 

the  witnesses  will  be  confined   to   the  Vermont.  —  Hazen  r.  Smith,  2  Tyler 

matters  set  out  in   the    petition    and  (Vt.)  59,  and  see  Chipman  v.  Sawyer,  2 

which  it  is  therein  stated  will  be  proved  Tyler  (Vt.)  61. 

or  are  expected  to  be  proved  by  them.  Opening  Foreelbiiire.  —  '*  If  the  orig- 

They  are  not  competent  to  prove  other  inal  plaintiff  recovers  judgment  upon 

alleged  causes  of  review  as  to  which  a  mortgage,  and,  entering  under  a  writ 

they   were    not   named   as   witnesses,  of  possession,  holds  for  one  year,  the 

Berry  v.  Lishemess,  50  Me.  118.  mortgage  is  thereby  foreclosed,  subject 

2.  Waiver  of  Varianoe.  —  The  failure  to  be  defeated  by  a  review.  Such  fore- 
to  object  at  the  hearing  of  the  petition  closure  does  not  prevent  an  examina- 
that  the  evidence  offered  as  a  ground  tion  into  the  validity  of  his  mortgage, 
for  granting  a  review  did  not  sustain  or  the  amount  of  his  debt,  when 
the  allegation  in  the  petition  is  a  waiver  the  original  cause  of  acti9n  is  again 
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A  review  will  not  be  granted  where  the  result  will  be  futile  or 
where  a  simpler  or  more  appropriate  remedy  is  available,  as 
where  error  or  appeal  will  lie.* 

4.  Terms  and  Conditions,  —  In  granting  the  petition  for  a  review 
in  those  jurisdictions  where  review  is  a  matter  of  discretion,  the 
court  to  which  the  application  is  made  has  power,  by  virtue  of 
the  discretion  so  vested,  or  by  the  express  terms  of  the  statute, 
to  impose  such  terms  and  conditions  or  to  require  such  stipula- 
tions, as  a  condition  of  the  review,  as  to  it  may  seem  just  and 
reasonable  under  the  circumstances;*  or  the  court  may  in  its 
discretion  decline  to  permit  a  review  upon  the  performance  of 
conditions  by  the  respondent.' 

brought  under  consideration  upon  re-  shall    not    prevent    the    court,    when 

view.     The    writ  of  review    will    not  granting  a  review   on  petition,  from 

open  the  foreclosure  so  as  to  permit  a  imposing  on  him  such  terms  as  to  costs 

redemption,  if  the  plaintiff's  judgment  as  they  may  deem  reasonable/'  and  it 

was  rightful."     Otis  v.  Currier,  i8  N.  has  been  held  that  this  provision  "  only 

H.  85.  refers   to   the  subject-matter  of  costs, 

1.  Bowditch  Mut.  F.  Ins.  Co.  v.  and  does  not  authorize  the  court  to  im- 
Winslow,  3  Gray  (Mass.)  415;  Siurdi-  pose  terms  as  to  the  increase  of  dam- 
vant  V.  Greeley,  4  Me.  534;  Emery  v,  ages."  Nowell  v.  Sa  iborn,  44  Me.  80. 
Chesley,  18  N.  H.  198.  Limiting  Queetioxui  to  Bo  Coniddered. — 

Probability    of   Siinilar  Vordict.  —  An  A  review  *' so  far  only  as  necessary  to 

application    for   a  review   will  not  be  revise  the  assessment  of  damages  "  is 

granted   if  the  court  is   satished  that  substantially   upon   condition   that    at 

another  trial  would  result  in  a  verdict  the    new  trial   the   petitioner  shall   be 

similar   to    the  one    before    returned,  precluded  from  raising  any  other  issue, 

Parker  v.  Currier,  24  Me.  168.  and  is  one  that  the  court  in  the  exercise 

Appeal  as  Bemody.  —  If  a  party  has  a  of  its   legal  discretion    may    lawfully 
right   of    appeal,    the   court    will    not  impose.     Berry  v.  Titus,  76  Me.  285. 
grant  a  review.     The  remedy  by  ap-  Stipulation  as  to   Teotimony.  —  A   re- 
peal is  more  direct  and  simple.     Keene  view  may  be  granted  to  an  insane  per- 
V.  While,  136  Mass.  23.  son  under  guardianship  upon  condition 

Error  as  Bemedy.  —  A  review  will  not  that  the  petitioner  will  stipulate  that  no 

be  granted    where   the    record   shows  objection  shall  be  made  to  general  tes- 

that     the    judgment     complained     of  timony  on  the  part  of  the  respondent 

would  be  reversed  on  error.     Hart  v.  at   the  trial.     Austin  v.    Dunham,   65 

Huckins,  5   Mass.  260;    Elden  v.  Cole,  Me.  533. 

8  Me.  211.  Beqoiring    Bond.  —  After    a    general 

2.  Jones  v.  Eaton,  51  Me.  386;  Tut-  judgment  has  been  a  second  time  ren- 
tle  V.  Gates,  24  Me.  397.  dered  for  the  plaintiff  in  the  original 

Discretion  of  Conrt.  —  Under  the  yl/ir/j-  action,  it  is   within  the  power  of  the 

j<7(7/MX£'//.r  statutes  empowering  the  court  court,  upon  a  petition   for  review,   to 

to  grant  a  review  on  such  terms  as  it  require  a  bond  containing  a  condition 

deems  reasonable,  the  granting  of  the  that  the  sureties  will  pay  the  amount 

review  and    the    terms    imposed    are  of  a  special  judgment  recovered,  within 

largely  within  the  discretion  of  the  court,  a  designated  time  after  its  entry,  to  be 

Sylvester  v.  Hubley,  157  Mass.  306.  given  as  a  condition  to  the  allowance 

Bight  to  Beview  Doubtful.  —  In  Judd  of    a    supersedeas    ot    the    execution 

V.  Buchanan,  4  Mass.  579,  wherein  the  issued    on    the    judgment.      Bush    v, 

affidavit  of  the  petitioner  was  very  im-  Hovey,  124  Mass.  217. 
perfect  as  to  his  grounds  of  defense.        Time  of  Imposing  Terms.  —  The  power 

and  the  original  plaintiff's  declaration  of  the  court  to  impose  terms  as  to  costs 

was     also    defective,    a    review     was  can  be  exercised  only  at  the  time  when 

granted  on  terms.  the    petition    for    review    is  granted. 

Imposing  Terms  as  to  Inerease  of  Dam-  Williams  v.    Hodge,    11   Met.  (Mass.) 

ages.  —  In  Maine  it  has  been  provided  266. 

that  "  the  party  prevailing  in  the  re-        3.  Bemission  of  Erroneons  Part  of  Jndg- 

view  shall  recover  his  costs,  but  this  ment. —  Where,   at  the  suggestion  of 
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SMority  for  Ooitt.  —  The  nonresidence  or  the  insolvency  of  a 
party  who  is  prosecuting  a  review  may  furnish  a  reason  for 
requiring  such  party  to  give  security  for  the  costs  of  the  review.* 

5.  Stay  —  Supersedeas  —  B/  lUre  institutioii  of  Prooeediagt.  —  The 
institution  of  an  action  of  review,  or  of  proceedings  to  obtain  a 
review,  will  not  operate  to  stay  execution  on  the  judgment,  nor 
will  it  operate  to  reverse  or  annul  the  judgment  in  whole  or  in 
part,  or  to  set  aside  the  verdict.* 

Bond  or  othor  Seonrity.  —  It  is  provided  generally  in  those  states 
wherein  the  mode  of  review  here  treated  of  is  recognized  that  to 
procure  a  stay  of  proceedings  on  the  original  judgment  or  of  the 
execution  the  court  may  require  a  bond  or  other  security  suffi- 
cient to  protect  the  successful  party,  before  authorizing  or  enter- 
taining the  proceedings  to  review.* 

the  court,  a  judgment    creditor  will  Tho  SiFeet  of  a  Petition  for  a  Review 

remit  so  much  of  the  judgment  recov-  which  is  granted,  and  a  new  hearing 

ered   as  he  should  have  credited  the  had,  is  not  to  supersede  or  stav  execu- 

debtor  with,  or  will  indorse  the  amount  lion    of  the   first  judgment.     This   is 

as  paid   upon  the  execution,  there  is  effected  only  by  the  fifing  of  a  bond,  if 

no   necessity  for  a  review.     Hobbs  v,  the  party  chooses  so  to  do.     V^here  the 

Burns,  33  Me.  233.  first  judgment  has  been  executed,  and 

Porformance  of  Condition.  —  Where  a  nothing  remains  to  be  done,  then  a  re- 
review  is  not  granted  absolutely,  but  view  can  only  give  a  new  judgment, 
only  on  the  happening  of  a  contin  which  may  be  equal  to  the  former,  and 
gency,  the  petitioner  has  only  a  modi-  enable  the  party  on  this  new  judgment 
fied  and  conditional  right  to  a  review,  to  recover  back  what  he  was  unjustly 
and  the  respondent  may  prove  the  per>  compelled  to  pay  by  the  first.  Dyer  v. 
formance  of  such  acts  required  to  be  Wilbur,  48  Me.  287. 
performed  by  him  to  prevent  the  issu-  Dimsharge  of  Beplorin  Bond.  —  A  suit 
ance  of  the  writ.  Jones  v,  Eaton,  51  in  review  will  not  have  the  effect  to 
Me.  386.  discharge  a  replevin  bond  given  in  the 

1.  Sanford  v.  Candia,  54  N.  H.  419,  original  action;   certainly  not  without 

wherein  the  plaintiff  in  review  was  a  a  proper  order  for  that  purpose  made 

nonresident;  Gale  v.  French,  16  N.  H.  on  the  filing  of  a  proper  bond  as  a  sub- 

95,  wherein  he  was  insolvent.  stitute.     Brown   v.  Brigham,   5   Allen 

8.  Knox    V.    Knox,    12    N.   H.   357;  (Mass.) 582. 

Wiggin   V,  Janvrin,    47    N.    H.    295;  8.  Failure  to  Prosecute  Diligently.  —  In 

Whitton  V.  Bicknell,  3  Allen  (Mass.)  Nickols  v,  Foster,  7  Mass.  63,  the  court 

472.     See  Ely  v.  Forward,  7  Mass.  26.  refused  to  stay  execution  upon  a  peti- 

In    Hew  Hampshire    the    commence-  tion  for  a  review  where  the  petitioner 

ment  of  proceedings  by  writ  of  review  had   failed   to  serve  the  first  order  of 

will  not  operate  to  vacate  the  original  notice,    and    before    a    second   notice 

judgment  nor  have    the    effect  of    a  would   be   returnable  the  year  would 

supersedeas  or  stay  of  execution.    Bar-  expire  within   which   execution   must 

ron  :/.  Jackson,  42  N.  H.  419.  issue. 

Elfoot  of  Seview.  —  '*  Everything  is  Of  Whom  Security  Beqnlred.  —  "  De- 
open  upon  the  review  which  might  fendant,"  in  a  statute  which  provides 
have  been  suggested  in  the  original  that  "  after  the  rendition  of  a  judg* 
action.  *  *  *  The  original  judg-  ment  in  a  civil  action,  if  the  execution 
ment  is  not,  indeed,  set  aside,  but  has  not  been  satisfied,  the  court  or 
stands  until  the  judgment  in  there-  justice,  upon  petition  of  the  defendant, 
view,  which  may  affirm,  reverse,  or  may  order  a  stay  or  supersedeas"  of  it, 
modify  the  former  judgment,  in  whole  if  the  petitioner  gives  to  the  adverse 
or  in  part,  or  make  such  other  dispo-  party  security  for  the  prosecution  of 
sition  of  the  case  as  may  be  necessary  the  review,  refers  to  the  party  against 
to  secure  the  just  and  legal  rights  of  whom  the  judgment  sought  to  be  re- 
all  parties.*'  Gray,  C.  J.,  in  Safford  v.  versed  is  rendered,  and  not  to  the  de- 
Knight,  X17  Mass.  284.  fendant  in   the  original    action,    and 
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F«m  of  Bond.  —  When  the  form  of  the  bond  is  prescribed  by 
statute,  there  should  be  a  substantial  conformity  with  the  specific 
statutory  requirements.  Because  of  the  diversity  in  the  practice 
it  is  impossible  to  make  any  positive  statement  as  to  what  will 
be  a  sufficient  bond  in  this  respect.  However,  as  a  rule,  the 
bond  should  recjuire  the  reviewing  party  to  prosecute  the  review 
to  effect,  that  is,  to  final  judgment,  and  should  contain  condi- 
tions which  will  save  the  adverse  party  harmless  by  reason  of  the 

therefore  may  comprehend  the  plain-  tion  be  stayed  till  the  controversy  is 

tiff.     Leaviit  v.  Lyons,  ii8  Mass.  470.  determined,  in  order  thai  money  shall 

Sabfltitation  of  8eoiirity«  —  The  County  not  be  collected  by  him  when  the  case 
Couit  has  power  to  change  the  bail  is  to  be  reviewed,  if  the  plaintiff's  con- 
taken  for  a  review,  and  the  substituted  dition,  circumstances,  or  situation  is 
bail  will  be  held  for  the  cost  and  inter-  shown  to  te  such  as  that  the  money 
vening  damages  accruing  from  the  time  could  not  well  be  recovered  back  in 
when  the  review  was  granted;  but  the  case  the  defendant  should  prevail  on 
exercise  of  this  power  is  discretionary,  the  review."  Wiggin  v.  Janvrin,  47 
and  not  the  subject  of  exception.  CoU  N.  H.  295. 
gates/.  Hill,  30  Vt.  56.  Presumption  as  to  Bond.  —  Where  a 

InsolYonoy.  —  Under  a  rule  of  court  writ  has  been  granted  it  will  be  pre- 
providing  that  **  upon  the  finding  of  a  sumed  that  the  bond  required  was  filed 
verdict  lor  the  plaintiff,  if  the  defend-  upon  the  issuance  of  the  supersedeas, 
ant  shall  satisfy  the  court  by  affidavit  although  the  bill  of  exceptions  fails  to 
that  the  plaintiff  is  insolvent,  or  that  it  show  the  time  of  the  filing  of  the  bond, 
would  be  difficult  by  reason  of  the  con-  Di  Filippo  v,  Allen,  163  Mass.  528. 
dition  of  his  pecuniaiy  affairs  for  the  Bond  of  One  of  Sevoral  Parties.  —  A 
defendant  to  collect  of  him  the  sum  by  bond  against  damages  and  costs  which 
which  the  damages  might  be  reduced  is  filed  by  a  petitioner  in  review  who  is 
upon  a  review  of  the  action,  etc.,  the  one  of  several  joint  defendants  de- 
court  may  make  an  order  for  stay  of  faulted  in  the  original  suit  is,  it  would 
execution,"  etc. ,  when  an  administrator  seem,  a  sufficient  protection  to  his 
of  an  insolvent  estate  obtains  a  ver*  associates  against  additional  damages 
diet,  the  defendant  is  entitled  as  a  and  costs  to  entitle  him  to  a  writ  of  re-* 
matter  of  right  to  have  execution  view.  Nowell  v,  Sanborn,  44  Me.  80. 
stayed,  if  he  desires  to  review  the  Effeot  of  Sapersodeas  —  Aotion  on  Orig- 
action.  Wiggin  v,  Janvrin,  47  N.  H.  inalJadgment.  —  The  filing  of  a  petition 
295.  for  a   review  and  the  awarding  of  a 

In  Now  Hampshiro  the  rules  of  court  supersedeas  of  the  execution  issued  on 
"  have  been  framed  upon  the  idea  thai  the  judgment  in  the  action  sought  to 
the  costs  of  the  original  action  cannot  be  reviewed  are  no  bar  to  maintaining 
be  recovered  back.  The  defendant  a  subsequent  action  on  such  judgment, 
cannot  obtain  a  stay  of  execution  until  Gilford  v.  Whalon,  8  Cush.  (Mass.)  428. 
be  pays  the  costs  of  the  original  action  Beoognisance  on  Arrest.  —  A  statutory 
and  files  a  bond  conditioned  to  pay  all  provision  that  execution  shall  not  be 
such  damages  and  costs  as  shall  be  ad-  superseded  or  stayed  by  the  writ  of  re- 
judged  against  him  on  review,  and  the  view,  unless  where  security  has  been 
plaintiff  may  prei^eat  a  stay  of  execu-  given  by  the  judgment  debtor  to  prose- 
tion  by  filing  a  counter  bond  to  refund  cute  his  review  and  satisfy  such  execu- 
s.ich  sum  as  the  damages  shall  be  re-  tion  as. may  be  issued  against  him  on 
duced  on  review.  Rule  $1,  56  N.  H.'  the  review,  has  no  application  to  the 
590;  Rule  48,38  N.  H.  592;  Rale  47  operation  of  the  judgment  of  review, 
of  edition  adopted  July  term.  1849."  Whitton  v.  Bicknell,  3  Allen  (Mass.) 
Taylor  v.  Gilman,  61  N.  H.  636.  472,  vrherein  it  was  held  that  an  action 

"  The  48th  rule  of  court  comes  in  aid  could  not  be  maintained  upon  a  recog- 

of    the    statute,    and    in   those    cases  nizance  given  by  a  defendant  arrested 

enumerated  in  the  rule,  and  upon  the  on  execution,   if  the  judgment  upon 

terms   there  specified,   it  is   provided  which  the  execution  issued  had  been 

that  when  the  plaintiff  prevails,  execu-  reversed  on  review. 
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review.^  The  bond  thus  given,  if  valid  otherwise,  will  not  be 
invalidated  by  proceedings  had  pending  the  review,  as  a  change 
or  substitution  of  parties,  immaterial  amendments,  or  the  like, 

1.  Effect  of  Affirmanoe  of  (hriginal  Judg-  conditioned  that  if  the  petitioner  should 

mont  —  Where  it  is  provided  by  statute  prosecute  said  review  to  final  judgment 

that  a  recognizance  on  review  shall  be  and  satisfy  such  execution  as  might  be 

'*  conditioned  that  the  party  prosecute  issued   against    him   on   such   review 

his  review  to  effect,  and  answer  and  then  the  bond  should  be  null  and  void 

pay  all  intervening  damages  occasioned  was   held   to   be   sufficient  within    the 

to  the  adverse  party  by  delay,    with  statutes,  and  it  was  further  held  that 

additional  costs  in  case  judgment  be  the  fact  that  the  bond  did  not  follow 

affirmed,"  such  an  obligation  will  be  the  terms  of  the  order  did  not  vitiate  it. 

regarded  as  in  the  alternative,  and  the  Leavitt  v,  Lyons,  ii8  Mass.  470. 

mere    affirmance    of  a  judgment    re-  Defect  In  Form. —  In  Green  v.  French, 

viewed  will  not  be  deemed  a  breach  of  i  Allen  (Mass.)  265,  the  condition  of 

the  recognizance    unless    intervening  the   bond    was   that  if    the   petitioner 

damages  have  been  sustained  or  ad-  should  pay  to  the  judgment  creditor 

dltionai    costs     have  been    recovered.  "  whatever  shall  be  due  to  her  upon 

Brown  v.  Clark,  27  Vt.  576,  28  Vt.  690.  the  judgment  aforesaid  after  the  final 

Affirmation  in  Whole  or  in  Part.  —  In  judgment  in  review**  it  should  be 
Bingham  v.  Pepoon,  9  Mass.  239,  the  void;  and  it  was  held  that  the  con- 
condition  of  a  bond  to  review  was  to  diiion  of  the  bond  was  inartificially 
pay  the  former  judgment  and  twelve  drawn,  and  did  not  conform  to  the 
per  cent,  interest,  with  additional  dam-  terms  prescribed  by  the  statute, 
ages  and  double  costs  if  the  judgment  In  Kenney  v.  Burke,  61  Me.  I34«  the 
should  be  affirmed  in  whole,  and  if  the  defendants  gave  a  bond  to  stay  the  ex- 
judgment  was  affirmed  in  part  only,  to  ecution,  on  filing  a  petition  for  review 
pay  the  part  unreversed,  with  six  per  of  an  action  in  which  judgment  was 
cent,  interest.  This  bond  was  held  rendered  against  the  principal  defend- 
good,  ant,  and  in  favor  of  the  plaintiff.     This 

"Intervening  Bamagee"  Defined. —  review  being  denied,  a  new  petition 
The  expense  of  litigation,  the  fees  of  for  review  w&s  presented,  a  new  bond 
counsel,  the  waste  of  time,  and  other  was  filed,  and  the  execution  was  again 
charges  incurred  in  the  defense  of  the  stayed;  and  it  was  held  that  the  con- 
original  suit  are  not**  intervening  dam-  dition  in  the  first  bond  was  broken, 
ages"  within  the  meaning  of  aeon-  Nonenit.  —  A  bond  to  prosecute  a  re- 
dition  that  the  party  reviewing  shall  view  to  final  judgment  is  forfeited  by 
*'  prosecate  "  his  review  *'  to  effect,  the  obligor  becoming  nonsuit.  Hicks 
and  answer  and  pay  all  intervening  f.  Atkins,  4  Mass.  103. 
damages  *'  and  costs,  in  case  judgment  Dismiflsal  of  Petition. —  In  Randall  v. 
should  be  affirmed.  Peasely  v.  Buck-  Bancroft,  10  Allen  (Mass.)  346,  the  con- 
minster,  I  Tyler  (Vt.)  264.  dition  of  the   boAd    was    that  if   the 

In  scire  facias  upon  a  recogni:eance  petitioner  *' shall  forthwith  prosecute  a 
given  for  a  review,  where  the  reviewer  review  of  said  action  tohnal  judgment, 
was  wholly  destitute  of  property  at  the  and  satisfy  such  execution  as  may  be 
time  of  the  review,  and  so  continued,  issued  against  him  on  the  review,  then 
it  was  held  that  as  no  damage  had  ac-  this  bond  shall  be  void;  otherwise,  the 
crued  from  the  loss  of  any  part  of  the  same  shall  remain  in  full  force.*'  This 
debt,  the  plaintifi  could  not  recover  the  condition  was  held  to  have  been  broken 
accrued  interest  as  *'  intervening  dam-  by  a  dismissal  of  the  petition  for  re- 
ages."     Roberts  v.  Warner,  17  Vt.  46.  view.      But  see   Green   v.   French,    i 

Compliance  with  Order  for  Secnrity. —  Allen  (Mass.)  265,  decided  under  other 

Where   it   was  ordered   that  a   notice  provisions  of  the  statute, 

issue  and  that  '*  upon  filing  a  bond  for  A  condition  that  the  petitioner  shall 

the   payment  of   the    amount  of    the  prosecute    her    said   petition   to    final 

judgment  for  costs  rendered   in   said  judgment  and  shall  pay  all  such  costs 

case,  if  said  judgment  shall  not  be  re-  and  damages  as  the  respondent  shall 

versed,  execution   therefor  be   stayed  recover  upon  the  final  judgment  is  not 

until  the  determination   hereof,   such  broken  by  a  judgment  dismissing  the 

bond  to  be  satisfactory  to  the  clerk  and  petition  without  costs.     Roberts  v.  Pep- 

his  approval  indorsed  thereon,"  a  bond  per,  108  Mass.  356. 
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which  do  not  affect  the  liability  of  the  sureties  and  are  not  preju- 
dicial in  their  nature.* 

Tlie  liability  of  the  Sureties  Ii  Fixed,  of  course,  by  the  final  judgment 
rendered  on  the  review,  and  is  entirely  dependent  upon  that 
judgment  and  the  condition  of  the  obligation  entered  into  by 
themi* 

Proeecutioii  —  "  Forthwith."  —  Where  the  sureties  were  liable  for  the  amount 

a  bond  conditioned  that  the  petitioner  of  the  judgment, 

should  "  forthwith  "  prosecute  the  re-  Immatei^J    Amendment    After    Final 

view  was  approved  by  the  court,  which  Judgment.  —  The  validity  of  a  bond  to 

fixed  no  time  for  bringing  the  writ,  it  review  a  judgment  against  two  defend- 

was  held  that  the  failure  to  bring  the  ants,    obtained    upon     a     declaration 

writ  forthwith,  or  within  a  reasonable  charging    the    liability  of  both   in  a 

time,  /.  e.y  for  more  than  a  year,  was  a  single    count,    is   not   affected   by  an 

breach  of  the  bond,     ^uinn  v.  Bren-  amendment  filed  after  the  vacation  of 

nan,  148  Mass.  562.  the  original  judgment  which  does  not 

Diligent  Proseontiou  —  "  Forthwith."  introduce  any  new  or  additional  claim 
—  A  condition  '*  forthwith  **  to  prose-  or  cause  of  action,  or  any  new  party, 
cule  a  review  to  final  judgment  will  be  nor  affect  the  rights  of  the  defendants 
deemed  to  have  been  satisfied  if  the  as  between  themselves,  and  the  only 
petitioner  prosecutes  within  such  time  effect  of  which  is  to  set  out  accurately 
as  the  court  having  jurisdiction  of  the  cause  of  action  informally  de- 
the  petition  may  direct.  Bamforth  v.  scribed  in  the  original  declaration. 
Raddin,  14  Allen  (Mass.)  66,  in  which  Lanahan  v.  Porter,  148  Mass.  596. 
case  it  was  held  thai  there  was  no  Death  of  Obligor.  —  Security  for  a  re- 
breach  of  such  a  condition  by  the  omis-  view  of  a  cause  by  the  defendant  is  not 
sion  to  take  out  an  order  of  notice  re-  discharged  by  the  death  of  the  defend- 
turnable  at  the  next  term  of  court,  in  ant,  where  the  suit  proceeded  to  judg- 
compliance  with  the  original  order,  ment  against  his  administrator.  Hoy 
provided  that  a  new  order  of  notice,  v.  Herringt  ^n,  Brayt.  (Vt.)  36. 
returnable  at  a  subsequent  term,  was  2.  Effoot  of  Judgment  —  For  Costs  of 
afterwards  passed  and  the  case  was  Suit.  —  It  seems  that  no  action  will  lie 
still  pending.  upon  a  bond  conditioned  to  pay  the 

"At  the  Next  Term"  —  Alterations  of  sum  for  which  judgment  was  rendered, 

Writ.  —  In   Lehan   v.   Good,    8   Cush.  with  interest  and  costs,  *' in  case  the 

(Mass.)  302,  the  condition  was  to  cause  former  judgment  shall  be  affirmed  in 

the  entry   of  a  writ  of  review  at  the  full  or  in  part,  and  the  sum  for  which 

next  term.     Thereafter  an  order  for  re-  judgment  shall  be  rendered,  if  the  said 

view  in   general  terms  was  obtained,  judgment  shall  be  affirmed  in  part,'*  if 

but  the  order  did  not  specify  the  term  the  record  of  the   proceedings  on  the 

at  which  it  should  be  entered.     Being  writ  of  review  does  not  show  that  the 

unable  td  procure  service  of  the  writ  in  former  judgment  was  affirmed  in  full 

time  for  the  next  term,  the  plaintiff  in  or  in  pan,  but  is  simply  a  judgment 

review  altered  the  writ  so  as  (o  make  that  the  defendant  in  review  recover 

it  returnable  at  the  next  ensuing  term,  his  costs  of  suit.     Ellis  v.  Pulsifer,  4 

and  as  altered  it  was  served  and  en-  Allen  (Mass.)  165. 

tered  at  thai   term.     It  was  held   that  Al&rnuition  of  Former  Judgment. —  In 

there  was  a  breach  of  the  condition  by  Crehore  v.  Pike,  47  Me.  435,  the  bond 

the   failure  to  enter  the  review  at  the  was     conditioned     that     the    obligors 

term  specified.  should  pav  the  first  judgment  '*  if  such 

1.  Joint  Obligation  —  Diseontinnanoe  ai  shall  be  the  final  judgment  on  the  re- 
to  One  Obligor. —  In  Happenny  r.  Tray-  view.*'  There  was  a  verdict  for  in- 
ner,  tii  Mass.  279,  two  defendants  creased  damages  and  a  judgment 
gave  a  bond  to  prosecute  a  writ  of  against  the  original  defendant  there- 
review  to  final  judgment  and  to  pay  for,  and  for  the  costs  of  the,  review; 
such  judgment  as  might  be  recovered  and  it  was  held  that  the  judgment  on 
against  them;  on  the  review  the  orig-  review  was  in  effect  an  affirmation  of 
fhal  plaintiff  discontinued  against  one  the  original  judgment,  and  that  there 
defendant  and  recovered  judgment  was  a  breach  of  the  condition  because 
against  the  other,  and  it  was  held  that  of  the  refusal  to  pay  such  judgment. 

1019  Volume  XVIII. 


Beritw  m  if  Taw. 


REVIEW. 


jmafiiiMti 


S.  Oofta  —  In  the  absence  of  any  special  statute  governing  the 
allowance  of  costs  on  a  petition  for  a  writ  of  review,  the  court 
has  recourse  to  general  rules*  particularly  to  those  which  apply 
to  the  allowance  of  costs  in  proceedings  in  which  the  court  exer- 
cises its  discretion.^ 

7.  Judgment  —  On  petition  for  review  the  only  judgment  that 
can  be  given  is  that  a  review  shall  or  shall  not  be  granted,  and 
the  judgment  when  rendered  in  either  form  is  final  in  that  pro- 
ceeding. If  a  writ  of  review  is  granted,  it  is  a  new  process  to  be 
sued  out  and  served  like  other  original  writs,  and  upbh  which  the 


I]it«r68t.  —  In  Jenkins  v.  New  Eng- 
land Marine  Ins.  Co.,  6  Mass.  335,  the 
bond  was  conditioned  to  pay  to  the 
plaintiffs,  if  the  judgment  was  affirmed 
in  the  whole,  the  amount  thereof  with 
twelve  per  cent,  interest  and  doable 
costs,  and  on  the  review  the  jury 
affirmed  (he  fortner  judgment  and 
added  interest  at  six  per  cent,  to  the 
time  of  the  verdict.  It  was  held  that 
the  defendants  were  liable  for  such 
further  six  per  cent,  on  the  damages 
first  assessed,  double  costs,  and  in- 
terest on  the  whole  from  the  time  of 
the  judgment  in  review. 

In  Whittalcer  v.  Berry,  64  Me.  236,  a 
bond  given  under  Rev.  Stat.  1857,  c. 
89*  §  4<  ^AS  held  to  be  discharged  by 
payment  of  the  original  judgment  and 
statutory  interest  from  the  date  of  the 
bond  to  the  date  of  the  final  judgment 
in  review,  and  the  taxable  costs. 

Tbe  Double  Interest  secured  by  a  bond 
to  review  is  to  be  computed  only  to 
the  time  of  judgment  on  the  review. 
Bacon  v.  Otis,  11  Mass.  407. 

Discharge  df  Bail  and  Indorser  of  Writ. 
—  Bail  who  have  become  answerable 
that  the  principal  defendant  shall  abide 
and  not  avoid  are  dischar^^ed  by  a 
judgment  in  favor  of  their  principal  in 
tbe  original  action ;  and  the  indorser  of 
a  writ  who  is  surety  for  the  costs  which 
the  defendant  may  recover,  if  judg- 
ment be  rendered  for  the  plaintiff  in 
the  first  instance,  is  no  longer  holden 
for  the  costs,  notwithstanding  the  de- 
fendant, upon  review,  may  recover  the 
costs  to  which  he  was  subjected  prior 
to  the  first  judgment.  Badger  v.  Gil- 
more,  37  N.  H.  457- 

Surrendor  of  Bail. —  In  Swett  v,  Sulti* 


entry  of  the  writ  or  review  such  sur- 
render could  be  made. 

In  Thayer  v.  Goddard,  19  Pick. 
(Mass.)  60,  Chief  Justice  Shaw  said 
that  in  Jones  v.  Howland,  decided  in 
1830  and  not  reported,  '  ihe  court  re- 
versed a  judgment  rendered  on  scire 
facias  against  bail,  and  accepted  the 
surrender  of  the  principal  in  discharge 
of  bail,  in  the  same  manner  as  if  no 
judgment  against  the  bail  had  been 
rendered." 

Bail  against  whom  a  judgment  has 
been  rendered  on  scire  facias  bv  mis- 
take  and  without  their  fault  are  enti- 
tled at  the  hearing  upon  the  review, 
upon  payment  of  costs,  to  surrender 
their  prineipal,  pursuant  to  statute,  and 
to  have  judgment  entered  reversing 
the  former  judgment  and  disch{itging 
them.  SafTord  v.  Knight,  117  Mass. 
281. 

1.  See  generally  article  Costs,  vol. 
5,  p.  100. 

Diserotion  of  Court.  —  A  petition  for  a 
review  is  not  an  **  action  '*  within  the 
Afaine  statute  which  allows  costs  to  the 
prevailing  party  in  all  "  actions,"  but 
the  court  has  power  to  award  costs  for 
the  respondent,  in  such  case,  under 
statu toiy  provisions  which  authorize 
an  allowance  of  costs  on  application 
for  certain  writs"  or  any  like  process." 
Hopkins  v.  Benson,  21  Me.  399. 

Z^or  in  Oompntation.  —  I n  llsley  v. 
Knight,  I  Mass,  467.  the  court  refused 
to  award  costs  on  granting  a  review  to 
co^'rect  a  mistake  in  tbe  calculation  of 
interest  in  a  judgment  in  the  petition- 
er's favor,  although  the  respondent 
had  refused  to  correct  it,  since  the 
petitioner  ought  to  have  seen  that  the 


van,  7  Mass.  342,  It  was  declared  by  computation  was  correet. 
Parsons,  C.  J.,  that  after  the  entry  of        Roviow  of  Bight. —  In  Byrnes  ».  Piper, 

final  judgment  in  the  original  action,  5  Mass.  363,  wherein  the  petitioner  was 

"  and  until  the  return  and  entrv  of  the  entitled  to  his  review  as  of  right,  thcu 

writ  of  review,  no  suit  would  be  pend-  court  refused  to  allow  costs  lo  the  re- 

ihg  so  that   the  bail   could  surrender  spondent  on  dental  of  a  petition  for  a 

the  principal,"  implying  that  after  the  review  which  was  not  ▼exatioas. 
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parties  are  again  brought  into  court  and  further  proceedings  are 
had.* 

IZ.  Betiew  OF  Bight  —  1.  In  General  —  In  all  the  states  which 
have  passed  statutes  conferring  the  right  to  review,  there  are 
certain  designated  grounds  upon  which  the  party  deeming  him- 
self aggrieved  may  review  the  judgment  and  proceedings  below 
as  a  strict  matter  of  right.  In  such  cases  there  is  no  discretion 
vested  in  the  court,  but  upon  a  compliance  with  the  forms  of 
practice -prescribed,  or,  in  the  absence  of  such  prescription,  with 
the  forms  in  analogous  proceedings,  the  plaintiff  in  the  action  or 
writ  may  avail  himself  of  the  right  thus  conferred.* 

2.  Second  Beview.  —  In  Maine  a  second  review  may  be  allowed 
under  some  circumstances  upon  petition,  when  the  court  is  of 
opinion  that  justice  manifestly  requires  it,  but  when  there  has 
been  more  than  one  verdict  against  the  petitioner,  the  second 
review  can  be  granted  by  the  full  court  only.*  Elsewhere  the 
rule  is  that  where  a  review  has  been  granted  and  a  determination 
had  thereon,  the  right  to  review  is  exhausted,  and  the  remedy 
cannot  be  resorted  to  a  second  time.^ 

1.  Bradstreet  v.   Partridge,    59   Me.  8.  Rev.  Stat.  Me.,  c.  89.  §  6. 

155;   Green  v.  French,  i  AUeo  (Mass.)  Nowly  DiaooTeredETldeiioa— il/^iiff/.— 

265:    Davenport  v,  HoUand,   2  Cush.  In  Trask  v.  Unity,  74  Me.  208,  eight 

(Mass.)  I.  years  elapsed   from   the   rime  of    the 

Change  of  Entry.  —  Until  a   petition  commencement    of    the  action,    there 

for  revie(¥  has  been  finally  disposed  of,  were  two  verdicts  adverse  to  the  peti- 

the  erroneous  entry  of  a  writ  of  review  tioner,  and  one  review  was  had  on  the 

may    be    changed   or  altered   by    the  alleged  ground  of  the  discovery  of  new 

court.     Bradstreet  v.  Partridge,  59  Me.  testimony.     The  court  refused  to  grant 

155.  a  second  review  on  the  like  ground,  be- 

8.  In  Indiana  the  action  of  review  is  cause  it  was  not  fully  satisfied  that  the 

of  right  in  all  cases  wherein  a  review  alleged  newly  discovered  evidence  had 

for  any  cause  may  be  had.     Burns's  been  unattainable  by  the  utmost  dili- 

Annot.  Stat.  (1894),  g  627  ct  seq.\  Hor-  gence,   or  that   it   would   change   the 

nady  v.  Shields,  119  Ind.  201.  result. 

In  MiisaehoMtts  the  writ  of   review  4.  Coen  r.  Funk,  26  Ind.  289:  Ratli£f 

will  issue  of  right  where  judgment  has  v.    Baldwin,   29   Ind.  16;    Ruggles  v. 

been   rendered  upon  the  default  of  a  Freeland,  6  Mass.  513. 

defendant  upon  whom  service  has  not  Seoond  Judgment  for  Same  Canae. —  In 

been  made  by  reason  of  his  being  out  Chesman  v.  Lane,   17  Vt.  88,  the  de- 

of  the  commonwealth,  or  by  reason  of  fendant  filed  a  plea  in  offset.    At  the 

his   residence   being   unknown.     Pub.  first  trial  he  offered  no  evidence  to  sup- 

Stat.  Mass.  Supp.  (1889-95),  p.  1310,  c.  port  the  plea,  and  the   plaintiff  recoY- 

234,  §  8.  ered  judgment  for  his  whole  demand. 

In  Maine,  Hew  Hampshire,  and  Ver-  The  defendant  then  entered  a  review, 

mont   the    provisions   authorizing    the  Subsequent  to  that  trial,  the  defendant, 

Wfit  as  of  right  are  substantially  the  by  leave  of  the  court,  filed  an  addi- 

same  as  in  Massachusetts.     Rev.  Stat,  tional  plea  in  offset  and  on  the  second 

Me.,  c.  82,  g  4,  c.  89,  g  7;  Pub.  Stat.  N.  trial  sustained  his  plea,  but  the  plain- 

H.,  c.  222,  g§  4-6,  as  amended  by  Laws  tiff  recovered  judgment  for  a  less  sum 

Z897,  c.  64;  Stai.  Vt.,  gg  1646-1652.  than  he  had  recovered  at  first.     It  was 

In  Pennsylvania  the  relief  appears  to  held  that  the  cause  was  the  same,  that 

be  of  right  and  is  confined  to  the  review  judgment  had  been   rendered   in  the 

of  proceedings  in  Orphans'  Courts  by  cause  **  twice  for  the  same  party,'*  and 

what  is  substantially  a  bill  of  review,  that,    therefore,  the  plaintiff   was  not 

The  proceeding  is  statutory.     Act  Oct.  entitled  to  review  the  last  judgment. 

13,  1840;  P.  L.  (1841)  I,  §  I.  Seview  of  Sight,  After  Beriew  on  Foti- 
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Prooeodingi  Hot  Firooeeatod  to  Jndgmoiit.  —  However,  the  mere  insti- 
tution or  attempted  institution  of  proceedings  to  review  which 
are  not  prosecuted  to  judgment  will  not  affect  or  bar  the  right  to 
the  complete  remedy.^ 

S.  Waiver  —  Lou  of  Bight  —  a.  In  General.  —  The  right  to 
a  review,  whether  it  rests  in  the  discretion  of  the  court  or  is  a 

niatter  of  right,  may  be  waived  or  lost  in  various  ways;*  among 

tion.  —  Where  une  party  has  obtained  ever,  that  it  was  presented  to  a  justice 

by   petition   a    review  of  a  judgment  of  the  court  who  refused  to  grant  an 

rendered   by  default,  the  other  party  order    of    notice    thereon.     Nantaskct 

cannot  afterwards  review  the  same  ac-  Beach  R.   Co.   v.   Ransom,   147   Mass. 

tion  as  of  right  under  a  statute  allow-  240. 

ing  a  review  where  a  verdict  has  been  IHfoontiniiaiico. —  In  Burrell  v.  Bur- 
returned.  His  remedy  is  to  petition  rell,  10  Mass.  222,  the  court  said:  **  So 
the  court  to  exercise  a  discretion  vested  far  as  a  writ  of  review  is  a  writ  of  right 
in  it  by  statute  to  grant  review  as  often  and  an  original  suit,  it  is  within  the 
as  justice  requires,  upon  such  terms  as  principles  which  regulate  other  suits, 
are  equitable  and  just.  Howe  v.  Hap-  where  a  nonsuit  with  leave,  or  a  dis- 
good,  13  Mass.  490.  continuance  by  the  nonappearance  of 

XTaiatisfaotory     Yerdiet.  —  A     statute  the  parties,  is  no  bar  to  another  action 

providing  that  a  review  may  be  had  for  the  same  cause."     In  this  case  it 

hy  a  party  aggrieved  if  only  one  ver-  was  held  that  a  review  commenced  but 

diet  has   been    rendered   against  him  discontinued  was  not  a  bar  to  another 

authorizes  a  review  where  there  has  review  by  the  same  party  in  the  same 

been   but  one   trial  with  a  verdict  in  action,  if  his  right  was  not  otherwise 

favor  of   the  applicant,   if   he  deems  limited. 

himself  aggrieved,  and  he  is  entitled  Honiuit.  —  In  Hayes  v,  Collins,  114 

to  a  review  although  agreeably  to  the  Mass.  54,  judgment  for  costs  was  en- 

lelter  of  the  statute  there  has  not  been  tered  upon  a  petition  which  was  in  the 

one    verdict    against    him.     Perry    v.  nature  of  a  judgment  upon  a  nonsuit 

Goodwin,  6  Mass.  498.  or  discontinuance,  and   not  upon  the 

Yerdioti  on  Separato  Courts.  —  Where  merits,  and  this  judgment  was  held  to 
a  declaration  contained  two  counts  for  be  no  bar  10  a  new  petition  for  review 
two  several  causes  of  action,  and  on  filed  within  the  statutory  period, 
the  first  trial  the  plaintiff  obtained  a  8.  Ordering  Beferenco. —  Where  there 
verdict  on  one  count,  and  on  a  second  is  judicial  discretion  to  refer  a  cause, 
trial  had  a  verdict  on  the  other  for  a  though  the  defeated  party  has  insti- 
much  less  sum  than  that  for  which  the  tuted  proceedings  to  review,  a  refer- 
first  verdict  was  returned,  he  was  held  ence  may  be  refused  when  it  is 
entitled  to  a  review  of  the  action,  probable  that  the  determination  of  the 
Rice  V,  Townsend,  14  Mass.  366.  referee  will  not  be  accepted  as  final. 

lyeetment.  —  In   Frost  v.  Philbrook,  Stevens  v.  Rolfe,  56  N.  H.  183. 

28  Vt.   736,  the  plaintiff  in  ejectment  Effect  of  Statnte.  —  Act  N.   H.,  Aug. 

against   two  defendants   recovered  at  17,  1878  (Laws  1878,  c.  64),  "  relating  to 

the  first  trial  against  one  only,  who  re-  review  and  new  trials,"  did  not  take 

viewed;  and  the  plaintiff  reviewed  as  away   the   right  of   review  in  actions 

to  the  01  her  defendant.     On  the  second  pending  when   the   statute  went   into 

trial  there  was  a  verdict  for  both  de-  effect,  nor  in   actions  in  which  judg- 

.fendants.     It  was  held  that,  the  plain-  ment  had  been  rendered  and  the  limi- 

tiff*s  title  being  an  entire  thing  to  be  tation    of    time    for    review    had    not 

tried,  he  was  not  entitled  to  review  as  expired  at  the  time  of  the  passage  of 

to    the    defendant    against   whom    he  the  act.     Rowell   v.    Boston,    etc.,    R. 

recovered  at  the  first  trial.  Co.,    59   N.    H.   35;    Paine    v.    Grand 

1.  Failure  to  Proseento.  —  A  petition  Trunk  R.  Co.,  59  N.  H.  215;  Knight  v, 

to  the  Supreme  Court  toreviewa  judg-  Epsom,  60  N.  H.  581.     See  also,  as  to 

ment  is  not  barred  by  the  fact  that  a  Act  N.  H.  1855,  Dickinson  v.  Loirell,  36 

former  petition  was  made  to  the  Supe-  N.  H.  364. 

rior  Court   where   it   does  not  appear  Saving  Clause  —  ** Actions  Pending,*^ 

that  such  petition  was  filed,  and  there  —  A  petition  for  review  is  within  an 

is  no  record  as  to  it,  it  appearing,  how-  exception  of  the  statute  repealing  the 
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others  by  consenting  to  a  verdict  or  judgment  *  or  to  the  finality 

of  the  judgment*  by  agreement  to  pay  a  judgment  recovered,  to 
avert  the  enforcement  thereof,'  and  in  such  other  ways  as  will 
indicate  the  intention  of  the  parties,  in  consideration  of  some 
benefit  or  loss,  to  accept  the  determination  in  the  original  pro- 
ceeding as  an  end  of  the  controversy.* 

b.  Submission  to  Jurisdiction.  —  The  review  of  a  judg- 

statutory  provision  for  review  except  spondents  that  he  intended  to  procure 

as  to  *'  actions  pending/'  the   phrase  a  supersedeas  and  a  review,  and  was 

**  actions  pending  '*  meaning  pending  then  lold  that  the  execution  would  be 

petitions,  and  not  pending  actions  of  immediately    enforced    by  levy   upon 

review  commenced  after  a  review  has  his  property,  whereupon  he  paid  a  part 

been    granted.     Colby   v.    Dennis,    36  of  the  judgment,  paid,  the  officer,  and 

Me.  9.  made  an  oral  contract  to  pay  the  bal- 

1.  Jadgment  hy  Agreement.  —  When  a  ance  of  the  execution  a  few  days  there- 
judgment  is  entered  by  agreement  of  after  upon  agreement  by  the  attorney 
the  parties,  errors  in  the  prior  proceed-  to  refrain  from  enforcing  it  until  that 
ings  are  waived  and  proceedings  in  re-  time.  This  was  held  to  be  a  waiver  of 
view  will  not  lie.     Collins  v.  Rose,  59  the  right  to  review. 

Ind.  33.  4.  Change  of  Interest  After   Original 

Agreement  Hot  Mutoal.  —  In   Hall  7\  Judgment.  —  A  conveyance  of  realty  by 

Wolcott,  10  Mass.   2t8,   the  defendant  the  party  prevailing  pending  the  suit 

demurred   to   the   declaration    in    the  and  after  verdict,  but  before  rendition 

original  action  in  the  court  below,  re«  of  judgment,  will  not  defeat  the  right 

served  the  right  of  waiving  the  demur-  of   the   grantor  to  a  judgment  in  his 

rer   in    the   Supreme  Court,  and  also  favor  in  an  action  to  review,  provided 

agreed  that  the  plaintiff  should  have  that  he  is   otherwise   entitled  thereto, 

the  benefit  of  a  verdict  at  the  term.  Berry  v.  Whitaker,  58  Me.  422.     And 

It   was   held   that   the  defendant  had  see    Williams    College  v.    Mallett,    16 

waived  his  right  of  review,  but  that  Me.  84. 

there  was  no  waiver  on  the  part  of  the  Biicharge  fh)m  Inadvertent  Agreement, 

plaintiff,  who,  on  obtaining  an  unsatis-  —  In   M'Fadden  v.  Otis,  6  Mass.  323, 

factory  verdict  in   the  Supreme  Court,  before  the  statute  allowing  a  review  as 

might  review  the  judgment.  of  right  was  repealed,    the   court,  on 

2.  Judgment  on  Referee'i  Beport.  —  A  motion,  discharged  a  party  from  an 
party  wai\res  his  right  of  review  by  agreement  to  waive  his  review,  because 
consenting  to  a  reference  of  his  cause,  it  was  proved  that  it  had  been  entered 
with  an  agreement  that  the  report  of  into  inadvertently  upon  the  advice  of 
the  referee  shall  be  final  and  that  judg-  counsel,  and  without  a  due  regard  to 
ment  shall  be  entered  thereon.     Ben-  its  consequences. 

nett  V,  Atwood,  57  N.  H.  2x6;  Carroll  ftnalifying  I>efendant  as  WitneM.  >->  In 
V.  Locke,  58  N.  H.  163;  Rand  v.  Mer-  an  action  of  tort  against  several,  the 
chants'  Despatch  Transp.  Co.,  60  N.  plaintiff  on  trial  voluntarily  entered 
H.  276;  Parsons  v.  Billiard,  61  N.  H.  judgment  in  favor  of  one  of  the  de- 
642.  fendants  and  then  used  him  as  a  wit- 
Agreement  Not  Mntnal.  —  Where  it  ness,  and  a  verdict  was  rendered  in 
was  agreed  by  the  plaintiff  in  a  pend-  favor  of  the  other  defendants.  The 
ing  suit,  by  a  memorandum  on  the  plaintiff  thereupon  entered  a  review  as 
docket,  that  one  trial  should  be  final  to  all  the  defendants,  and  at  the  next 
on  his  part,  and  on  the  trial  the  de-  term  the  defendant  in  whose  favor  the 
fendant  had  judgment  from  which  the  plaintiff  had  voluntarily  entered  judg- 
plaintiff  appealed,  it  was  held  that  ment  moved  to  set  aside  the  review  as 
after  a  trial  in  the  appellate  court,  in  to  himself.  This  the  court  refused  to 
which  the  plaintiff  prevailed,  the  agree-  do,  and  on  a  second  trial  there  was  a 
ment  did  not  preclude  the  defendant  verdict  against  that  defendant  and  in 
from  maintaining  a  writ  of  review,  favor  of  the  others.  It  was  held  that 
Hatch  V.  Dennis,  10  Me.  244.  there  was  no  error  in  the  proceedings, 
8.  Smith  V,  O'Brien,  146  Mass.  294,  the  plaintiff  not  having  waived  his  re- 
wherein  the  petitioner  infornied  the  re-  view.     Lyndon  ».  Cook,  19  Vt.  35. 
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ment  on  account  of  the  subsequent  discovery  of  a  fact  which  if 
it  had  been  known  could  have  been  available  only  by  a  plea  to 
the  jurisdiction  will  not  be  permitted  when  it  appears  that  the 
party  could  have  pleaded  other  facts  to  the  jurisdiction,  but 
instead  submitted  to  the  jurisdiction  and  went  to  trial  upon  the 
merits.* 
c.  Pursuing  Other  Remedy. — The  fact  that  a  remedy  is 

given  b}'^  an  action  or  writ  of  review  will  not  preclude  a  resort  to 
any  other  concurrent  remedy.  But  where  a  party  deeming  him- 
self aggrieved  has  appealed  or  brought  error,  or  pursued  any 
other  remedy  to  which  he  considered  himself  entitled,  he  is  pre- 
cluded from  testing  the  proceedings  and  judgment  below  by  the 
statutory  proceeding  of  review.  It  is  likewise  true  that  by 
taking  relief  by  way  of  review  a  party  will  preclude  himself  from 
concurrent  remedies.* 

1.  McCauley  v.  Murdock,  97  Ind.  Act  Mass.  1895,  c.  234,  §  a,  does  not 
229.  permit   the  filing  of  a  petition  for   a 

Ezoiising  Lachoi  —  Infanoy.  —  An   in-  writ  of  teview  or  to  vacate  a  judgment 

fant   whose  guardian  did  not  appear  rendered  in  a  police,  district,  or  manici- 

and  approve  a  partition,  and  was  not  pal   court,  the  Superior   Court  is   nor 

served  wiih  process,  can  have  a  review  thereby  deprived  of  its  appellate  juris- 

of  such  partition  proceedings  within  a  diction.     Clarke  v.  Bacall,   171  Mass. 

year  after  coming  of  age,  only  for  cause  292. 

shown.     Brown  v.  Keyser,  53  Ind.  85.  Beview  After    XTnperfected   Appeal. — 

2.  Indiana  Mut.  F.  Ins.  Co.  v.  Roui-  The  fact  that  an  appeal  was  prayed, 
ledge,  7  Ind.  25;  Hardy  r.  Chipman,  but  not  perfected,  does  not  prevent  the 
54  Ind  591;  Davi.<t  v.  Binford,  70  Ind.  lower  court  from  reviewing  its  judg- 
44;  Dunkle  v.  Elston,  71  Ind.  585;  mem.  States.  Kolsem,  130  Ind.  434. 
Searle  v.  Whipperman,  79  Ind.  424;  Conenmnt  Writ  of  Error.  —  The  fact 
Klebar  V.  Corydon,  80  Ind.  95;  Traders  that  a  remedy  is  given  by  writ  of  le- 
Ins.  Co.  V,  Carpenter,  85  Ind.  350;  view  will  not  preclude  resort  to  proceed- 
Harvey  v.  Fink,  11 1  Ind.  249.  ings  in  error.     Smith  v,  Paige,  4  Allen 

Appeal  After  Beview.  —  In  Indiana  (Mass.)  94.  And  see  Bodurtha  v.  Good- 
Mut.  F.  Ins.  Co.  V.  Rouiledge,  7  Ind.  rich,  3  Gray  (Mass.)  508. 
25,  it  was  held  that  a  party  who  has  Action  of  Debt  After  Judgment. — 
prosecuted  to  final  judgment,  in  the  Where,  after  a  levy  upon  an  execution. 
Circuit  Court,  a  complaint  for  review,  the  judgment  creditor  brings  an  action 
for  error  of  law  only,  cannot  aftercvards  founded  upon  it,  to  recover  the  prop- 
appeal  from  the  original  judgment  to  erty  levied  on,  and  judgment  is  ren- 
the  Supreme  Court,  because  the  mode  dered  against  him,  he  may  bring  his 
of  procedure  and  judgment  upon  such  action  of  debt,  or  present  his  claim 
a  complaint  for  review  and  upon  an  against  the  estate,  if  the  debtor  is 
appeal  are  in  effect  the  same,  and  the  dead,  without  prosecuting  a  review  of 
law  does  not  intend  that  a  party  shall  the  action  iu  which  he  has  failed 
have  two  revisions  of  the  same  case  Or  he  may  review  the  action  thus 
before  two  different  courts,  each  sitting  brought,  and,  if  he  fails  on  the  review, 
as  a  court  of  error.  seek    his    remedy  afterwards,   on   his 

If  proceedings  to  review  a  judgment  first  judgment,   in   an   action  of  debt 

are    merely  incident    to    and  patt  of  under  the  statute,  on  account  of  the 

the  original  action,  and  not  a  separate  failure  of   the  title.      But  he  cannot, 

and  independent  action,  and  the  court  after  a  judgment  against  him   in  the 

would  have  jurisdiction  of  an  appeal  action  founded  on  the  levy,  maintain 

from  the  original  judgment,  the  instl-  an  action  of  debt,  or  have  an  allowance 

tuiion   of  proceedings   to   review  will  of  a  claim  against  the  estate  of  the 

sot  divest  it  of  that  jurisdiction.     Kiley  debtor,  upon  the  ground  of  a  failure  of 

V.  Murphy,  7  Ind.  App.  239.  the  title,  and  at  the  same  time  reserve 

Bemedy  by  Appeal  Only.  —  Although  a  right  to  prosecute  a  review.     Nor 
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Beview  and  Appeal  on  Biiferent  Grounds.  —  However,  if  the  g^rounds 
upon  which  a  review  is  sought  are  of  a  different  kind  or  character 
from  those  upon  which  the  appeal  was  based,  the  proposition 
stated  does  not  apply,  for  by  appealing  on  a  ground  for  which  a 
right  of  appeal  exists  there  is  no  waiver  of  a  statutory  right  to 
review  for  another  and  entirely  different  cause.* 

d.  Failure  to  Object  and  Except.  —  The  right  to  review 
for  errors  in  the  judgment  and  proceedings  below  may  also  be 
waived  by  the  failure  to  take  advantage  of  such  errors  below  by 
proper  objections  and  exceptions,*  as  it  is  settled  that  objections 
to  alleged  erroneous  action  on  the  part  of  the  court  below,  other 
than  mere  discretionary  action,  must  be  taken  in  due  form, 
otherwise  they  cannot  be  urged  on  the  review.  Objection  alone, 
however,  is  not  sufficient.  The  objection  must  be  preserved  by 
an  appropriate  exception,  otherwise  the  reviewing  court  will  not 
consider  the  matter  alleged  to  be  objectionable.* 

will    a    subsequent    release    of    the  to  grant  it.     Stillman  v.  Whittemore, 

amount  recovered  or  allowed  restore  165  Mass.  234. 

or  continue  the  right  to  claim  the  prop-        Be&olt  —  Infoffioient    Complaint.  —  A 

erty  under  the  levy  of  the  execution,  judgment  rendered  by  default  on  an 

Barker  v.  Wendell,  12  N.  H.  119.  insufficient  complaint,  may  be  the  sub- 

1.  Beview  for  New  Matter  After  Ap-  ject  of  review  though  no  exception  is 
peal  for  Error  Apparent.  —  In  Hill  v,  in  the  record.  Berkshire  t'.  Young,  45 
Roach,  72  Ind.  57,  the  court  said:  **  It  Ind.  461. 

is  unquestionably  true  that,  in  this  8.  Richardson  v.  Howk,  45  Ind.  451; 
state,  a  complaint  for  the  review  of  a  Preston  v,  Sandford,  21  Ind.  156; 
judi^ment  for  error  of  law  in  the  pro-  Train  v,  Gridley,  36  Ind.  241;  Tachau 
ceedings  will  not  lie  after  the  judg-  v.  Fiedeldey,  81  Ind.  54. 
ment  has  been  affirmed  upon  an  appeal  Neceesity  of  Exception.  —  **  A  bill  of 
to  this  court;  but  we  know  of  nothing,  review  cannot  be  used  as  a  means  of 
either  in  principle  or  based  on  author-  creating  an  exception  in  the  first  in- 
ity,  which  can  be  properly  construed  stance.  The  error  must  be  an  avail- 
to  prevent  the  prosecution  of  a  com-  able  one,  otherwise  there  is  nothing  to 
plaint  for  review,  as  in  this  case,  for  review."  Osborn,  J.,  in  Richardson 
material  new  matter,  after  the  judg-  v.  Howk,  45  Ind.  451.  See  also  Rice 
ment  has  been  affirmed  by  this  court  v.  Turner,  72  Ind.  559. 
upon  an  appeal  involving  only  sup-  Judgment  by  Befanlt  —  Oljections. — 
posed  errors  of  law  in  the  proceedings  *'  It  has  uniformly  been  held  that  if  no 
below,  provided  the  complaint  is  filed  objection  be  made  to  the  judgment, 
within  the  time  limited  for  the  com-  and  no  motion  made  to  modify  it  in  the 
mencement  of  such  actions.*'  And  trial  court,  no  objection  can  be  made 
see  Harvey  v.  Fink,  iii  Ind.  249.  available  upon  appeal  nor  in  an  action 

2.  Collins  V.  Rose,  59  Ind.  33:  Pres-  to  review,  however  erroneous  the  judg- 
ton  V,  Sandford,  21  Ind.  156;  Train  v,  ment  may  be.  This  rule  has  been 
Gridley,  36  Ind.  241;  Richardson  v,  applied  even  where  judgment  was 
Howk,  45  Ind.  451;  Davidson  v.  King,  rendered  by  default."  American  Ins. 
5T    Ind.  224.     And  see  article  Excep-  Co.  v.  Gibson.  104  Ind.  336. 

TioNS  AND  OBjRcrioNS,  vol.  8,  p.  153.  Effoot  of  Appearance.—  It  was  held  in 

Inadvertence.  —  Where  a  party  omits  Preston  v.  Sandford,  21   Ind.  156,  that 

through  inadvertence  to  take  a  proper  there  could  be  noreviewof  a  judgment 

ex::eption  to  the  exclusion  of  evidence  by  the  court  ihat  rendered  it  for  error 

or  to  take  exceptions  which  he  should  of   law  appearing   in   the  proceedings 

have  taken  if  he  desired  to  have  the  and  judgment,  unless  an  exception  had 

judge's  rulings    revised,    there   is   no  been  taken  to  the  decision  in  the  origi- 

right  to  a  writ  of  review,  nor  will  an  nal   cause,  where   the   defendant  had 

ejcception  lie  to  the  refusal  of  the  court  appeared  to  the  action,  and  was,  there- 
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ProUminftry  Xotiom  and  Ptoooodiiigt.  —  For  the  like  reason,  whenever 
it  is  necessary  that  a  preliminary  motion  should  be  made  below, 
or  that  the  sufficiency  of  a  proceeding  should  be  tested,  so  that 
a  ruling  may  be  made  to  which  objection  and  exception  can  be 
taken»  the  failure  to  take  such  action  and  to  object  and  except 
to  tlie  ruling  thereon  will  preclude  the  consideration  of  the  error 
alleged  on  review.^ 

e.  Lack  of  Diligence.  —  Proceedings  to  review  a  judgment 
must  be  seasonably  instituted  and  diligently  prosecuted.  Failure 
to  commence  the  proceedings  within  the  time  prescribed  by  stat- 
ute or  fixed  by  the  court  will  preclude,  except  in  the  special 
instances  hereinafter  referred  to,  a  resort  to  this  form  of  remedy.* 

fore,  presumed  to  be  personaU^  present  335;  Atkinson  s^.  Dunlap,  50  Me.  iii; 

in  court  and  charged  with  nouce  of  all  Mason  v,  Pearson,  118  Mass.  61;  Tut- 

the  proceedings  in  the  cause.    And  see  tie  v.  Sciclcnev,  3  N.  H.  319;  Hobbs  t/. 

Train  v.  Gridley,  36  Ind.  241.  Whidden,  27  N.  H.  386;   New  Hafflp- 

Vow  Trial  I>6nied.  —  Where  no  objec-  shire  Strafford   Bank  v.  Cornell,  2  N. 

tion  is  made  or  exception  reserved  to  H.  324. 

rulings  made  during  the   trial,  or  on  Aequlrement  to  Prossoute  "  ForthwiUi." 

the  overruling  of  the  motion  for  a  new  —  In  Qulnn  v.  Brennan,  148  Mass.  562, 

trial,  an  action  to  review  the  judgment  the    bond    given   upon    a  petition    to 

cannot  be  maintained  upon  the  ground  review  a  judgment  required  the  pe- 

that  there  was  error  in  such  rulings,  titioner    forthwith    (o    prosecute    the 

Slussman  v.  Kensler,  8S  Ind.  190.  review,  but  the  court  fixed  no  time  for 

S«YleiW  of  an  Interlocntory  Order  to  bringing  the  writ.     It  was  held  that  the 

which   no  exception   was    taken    and  bringing  of  the  writ  more  than  one  year 

from  which  no  appeal  could  be  taken  thereafter  was  a  breach  of  the  bond, 

cannot  be  had.     Craven  v.  Chambers,  since  it  was  neither  brought  forthwith 

69  Ind.  84.  nor  within  reasonable  time.     And  see 

1.  Gorreotion  of  Keoord  Huno  pro  Tone.  Bamforth  z/.  Raddin,  14  Allen  (Mass.) 66. 

— '  Where  a  party  appears  after  due  no-  Biligence  Implied  —  Absence  of  Stotn- 

tice  of  a  motion  to  correct  a  record  by  tory  LMltation.  —  While  the  Massachu- 

ad  entry  nunc  pro  tunc^  and  makes  no  setts  statutes  do  not  directly  prescribe 

objection  to  the  notice  in  the  court  be-  the  time  within  which  a  writ  of  review 

low,  nor  tests  the  sufficiency  of  the  no-  must  be  brought,  it  is  implied  in  the 

tlce  by  a  motion  to  reject  or  strike  out,  different    sections    that    early    action 

no  question   thereon  is   presented  for  must  be  taken.     Di  Filippo  v,  Allen, 

review.     Bush  v.  Bush,  46  Ind.  70.  163  Mass.    528,   wherein   it   was   held 

Mdtion   to    Set  Aside  Defiinlt.  —  Pro-  that  hiing  a  writ  of  review  ten  months 

ceedings   to   review   a  judgment  ren-  after  leave  of  the  court  had  been  ob- 

dered   by  default  will   He    without  a  tained  was  not  a  seasonable  prosecu- 

preliminary  motion  to  set  aside  the  de-  tion,  and  that  the  writ  would  be  dis- 

fault.     Searle  v.  Whipperman,  79  Ind.  missed  on   motion  although  the  cause 

424.    See  contra^  Barnes  v,  Wright,  39  of  the  delay  was  the  detention  of  the 

Ind   293.  plaintiff     abroad     on     business     and 

Otjeotioni  to  Original  Writ.  —  If  objec-  througn  illness, 

tlons  to  the  mere  form  of  the  original  Belay  in  Service  of  Writ.  —  If  a  writ  of 

writ  can  be  taken  by  a  defendant  on  a  review  is  issued  within  a  year  after  the 

writ  of  review  sued  out  by  him  after  he  judgment,   though   ihe  service  is   de- 

hAS  been  defaulted  b^  mistake  at  the  layed   till  after  the  expiration  of  the 

return  term  of  the  original  writ,  they  year,  the  review  is  seasonably  brought 

must  be  taken  at  the  return  term  of  and  may  be  prosecuted.     Society,  etc., 

the  writ  of  review  or  ihey  are  waived,  v.  Whitcomb,  2  N.  H.  227;  Howard  v. 

Brewfcr  t/.  Sibley,  13  Met.  (Mass.)  175.  Hunt,  17  N.  H.  449. 

9.  Rupert  V.  Mart2.  116  Ind.  72;  Computation  of  Time. —  The  three 
Buih  V,  BuSh,  46  Ind.  70;  Indianapolis  years  which  are  limited  for  the  prose- 
First  Nat.  Bank  &.  Hanna,  r2  Ind.  cution  of  a  petition  for  review  are  to  be 
App.  240*,   jAckson  v,  Gould,  72  Mc.  computed  from  the  term  of  which  the 
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Ordinary  limitationf  Inapplioable.  —  Statutory  methods  provided  for 
obtaining  the  review  of  a  judgment  are  special  proceedings  to 
which  the  various  statutes  of  limitations  governing  other  actions 
and  proceedings  have  no  application.* 

Absent  l>efendanta  against  whom  judgment  has  been  rendered  on 
default  may,  in  some  jurisdictions,  obtain  a  review  within  a  pre- 
scribed time,  but  to  authorize  a  review  in  such  a  case  the  party 
seeking  it  must  clearly  bring  himself  within  the  terms  of  the 
statute.^ 

4.  Plaintiff's  Pleading  —  a.  In  General.  —  The  proceedings  to 
Ttvlew  must  be  instituted  by  pleadings  proper  in  form,  whether 
the  institution  is  by  complaint  or  by  writ,  and  irrespective  of 
whether  the  action  is  to  be  tried  on  the  issue  originally  joined  or 
on  a  former  judgment  rendered  by  default.' 

t.  COxMPLAiNT  —  (i)  General  Requisites,  —  In  Indiana  the  pro- 
ceeding to  review  a  judgment  must  be  instituted  by  a  complaint, 

judgment   was  entitled.     Leighton   v,  sence,  within  the  statute  abot^e  cited. 

Lilhgow,  2  Me.  114.  Matthewson   v,    Moulton,    135    Mass. 

Entry  of  Writ  at  Beoond  Term. —  122;  Smith  7/.  Brown,  136  Mass.  416. 
Under  the  Maine  statute  (now  Re^.  In  Manning  v.  Nettleton,  140  Mass. 
Stat.  1883,  c.  89,  §  7),  if  a  plaintifif  fails  421,  judgment  was  rendered  for  costs 
to  enter  a  writ  of  review  at  the  next  on  a  nonsuit  of  the  plaintiff  in  an  ac- 
term  after  it  is  granted,  the  court  in  its  tion  wherein  the  defendant  was  sum- 
discretion  may  allow  it  to  be  entered  moned  to  answer  unto  the  next  friend 
at  the  second  term.  Loolc  f.  Ramsdell,  of  a  minor.  The  next  friend  entered 
68  Me.  479.  And  see  Hobart  v,  Tilton,  the  action  and  appeared  as  the  attorney 
I  Me.  399,  decided  under  the  statute  of  for  the  plaintiff.  More  than  ten  years 
182 1,  in  which  case  It  was  held  that  the  after  rendition  of  the  judgment  the 
court  might  by  a  special  order  at  the  next  friend  filed  a  petition  to  ret^iew 
time  of  granting  a  review  authorize  the  judgment,  alleging  that  it  should 
the  prosecution  of  the  writ  at  the  have  been  rendered  against  the  minor 
second  term.  and  not  against  the  next  friend,  and 

1.  Rosa  V,  Prather,  103  Ind.  191;  that  he  had  no  knowledge  that  the 
Rupert  V.  Martz,  116  Ind.  72;  Ela  v.  judgment  was  against  him  until  the 
Ela,  63  N.  H.  116.  time   limited   for    filing    his    petition. 

Nonresidents.  —  Where    there    is    no  It  was  held  that  the  judgment  was  not 

reservation  in  favor  of  nonresidents  of  rendered  **  in  the  absence  of  the  peti- 

the  state,  such  a  reservation  cannot  be  tiuner,"   within   the   meaning    of    the 

inferred    from   statutes  enacted    with  statute. 

reference  to  other  proceedings.     Rosa        Anticipation  of  Period  of  Limitation. — 

V,  Prather,  103  Ind.  191.  Under  the  Rev.  Stat.  Me.,  c.  89,  §  i, 

2.  "  Absence "  Defined.  —  A  judgment  providing  that  a  review  of  an  action 
in  the  original  suit  wherein  personal  where  there  has  been  a  default  without 
sert^ice  was  made  upon  the  defendant  an  appearance  may  be  had  "  within 
on  his  personal  appearance  entered  is  three  years  after  an  officer  having  the 
not  rendered  in  his  absence  within  the  execution  *  *  *  demands  its  pay- 
meaning  of  Pub.  Stat.  Mass.,  c.  187,  ment  of  the  defendant,"  the  defendant 
§  22,  allowing  an  absentee  defendant  need  not  wait  until  the  demand,  but 
who  has  been  defaulted  to  petition  for  may  apply  for  a  review  as  soon  as  he 
a  review  more  than  one  year  after  ren-  becomes  aware  of  the  judgment.  Mc- 
dition  of  the  judgment  but   within  a  Namara  v,  Carr,  84  Me.  299. 

year    after  he   first   has   notice  of  it.  8.  Nowell   v,   Sanborn.    44    Me.   80; 

Riley  v.  Hale.  146  Mass.  465.     And  if  Elwell  v,  Sylvester,  27  Me.  536. 

a  writ  is  served  personally  upon  a  de-  Statement  Indorsed    on  Transcript  on 

fendant,  he  is  constructively  present  in  Appeal.  —  A   statement  constituting   a 

court,  and  a  judgment  rendered  upon  sufficient  assignment  of  error  which  is 

his  default  is  not  rendered  in  his  ab-  indorsed  upon  the  transcript  on  appeal 
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REVIEW. 


Plftintiff's  Pleading. 


which  should  be  framed  as  a  complaint  in  a  civil  action,  and 
which,  as  to  its  general  form  and  sufficiency,  is  governed  by  the 
same  general  rules  of  pleading  as  are  prescribed  in  other  civil 


cases. 


r 


ATermenti  of  Legal  Conelnsioxui  will  be  insufficient.  Facts  must  be 
set  out  from  which  it  will  appear  that  the  right  exists  to  review 
upon  one  or  more  of  the  grounds  prescribed  by  statute.* 

Anticipating  Befeniee.  —  Like  a  complaint  in  ordinary  proceedings, 
a  complaint  to  review  need  not  anticipate  matters  of  defense  by 
negativing  or  seeking  to  avoid  the  effect  of  matters  which  may 
be  urged  to  defeat  the  proceeding,  but  the  defendant  in  review 
will  be  required  to  present  properly  such  matters  as  he  may  rely 
on  to  sustain  the  original  judgment.' 


is  not  sufficient  as  a  complaint  to  re- 
view. Travelers*  Ins.  Co.  v,  Prairie 
School  Tp.,  151  Ind.  36. 

A  Crow-oomplaint  May  Be  Filed  in  an 
action  of  review  brought  under  the 
Indiana  statutes.  Harlen  v,  Watson. 
63  Ind.  143. 


made  a  part  of  the  complaint.  Jami- 
son V,  Lake  Erie,  etc.,  R.  Co.,  149  Ind. 
521. 

Avennent  of  Minority.  —  A  statement 
in  the  caption  of  a  complaint  for  a  re- 
view that  some  of  the  plaintiffs  named 
are  adults,  and  that   others  there  de- 


Theory  of  Pleading.  —  Where  a  cross-    scribed  are  minors  suing  by  their  next 


complaint  is  framed  on  the  theory  that 
it  is  a  bill  to  review  a  judgment,  the 
cross-complainant  must  stand  or  fall 
by  his  pleading  on  that  theory.  Baker 
V.  Ludlam,  1x8  Ind.  87. 

1.  Hornady  v.  Shields,  iiq  Ind.  201. 

Complaint  as  in  Action  for  Iignnotion.  — 
Where  a  complaint  is  filed  to  have  the 
enforcement  of  a  judgment  enjoined, 


friends,  is  not  a  sufficient  averment  of 
the  minority.  Funks'.  Davis,  103  Ind. 
283. 

Inf  nffidency  of  Original  Complaint.  —  A 
complaint  to  review  a  judgment  of 
foreclosure  and  in  personam  by  default 
which  alleges  as  the  ground  of  the  re- 
view that  the  original  complaint  in  Ihe 
cause  did  not  state  facts  sufficient  to 


and  the  facts  stated  show  a  case  for  a  constitute  a  cause  of  action  on  which  a 

review  of  such  judgment,  the  action  judgment  in  personam   could  be  ren- 

should  not  be  dismissed  for  want  of  dered  is  insufficient.     Shoaf  v.  Joray, 

jurisdiction,  bur  the  cause  should  be  86  Ind.  70. 


entertained  by  the  court  and  the  proper 
relief  granted  upon  due  proof.  Mich- 
ener  v.  Springfield  Engine,  etc.,  Co., 
142  Ind.  130. 

Amendment.  —  An  action  to  enjoin  a 
sale  under  execution  may  be  amended 


so  as  to  make  it  a  suit  for  a  review  for    283. 


Attacking  One  of  Several  Paragraphs 
—  A  complaint  for  review  which  only 
questions  one  of  several  paragraphs  of 
the  complaint  upon  which  the  judg- 
ment sought  to  be  reviewed  rests  is  in- 
sufficient.    Funk   V,    Davis,    103    Ind. 


error  apparent  and  for  newly  discov- 
ered matter.  Brown  v.  Lucas,  18  Ind. 
286.     See  also  Foster  v.  Potter,  24  Ind. 

363. 

A  Crofls-complaint  Which  Ii  Inanfficient 
as  a   bill   of   review   will    not  be  sus- 


A  Complaint  Properly  Assigning  One 
Oood  Cause  for  review  will  not  be  bad 
because  others  are  not  well  assigned. 
Funk  V.  Davis,  103  Ind.  281. 

8.  Waiver  of  Frooess.  —  Where  a  final 
order  or  judgment  is  attacked  because 


tained  as  a  statutory  application  to  be    jurisdiction  of  the  person  was  not  ac- 


relieved   from   the  judgment    on    the 
ground  of  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect.     Baker  v. 
Ludlam,  118  Ind.  87. 
2.  Necessary  Averments.  —  To  render 


quired,  the  proceeding  may  be  insti- 
tuted by  a  complaint,  and  if  the  defect 
relied  on  is  want  of  notice  the  com- 
plaint need  not  show  that  notice  was 
not   waived.      Scudder   v.   Jones.    134 


the  complaint  for  review  sufficient  to  Ind.  547. 

withstand  ademurrer  for  want  of  facts.  Statute  of  Limitations. —  A  demurrer 

all  the  averments  necessary  to  show  to  a   cross-complaint  showing  on  its 

a   right   to  review  the  judgment  and  face  that  the  action  was  not  brought 

proceedings  should  be  embodied  in  or  within  three  years  next  after  the  ren- 
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(2)  For  Error  Apparent  —  Babstitnte  for  Appeal.  —  In  Indiana  pro- 
ceedirtgs  to  review  a  judgment  for  error  of  law  appearing  in  the 
proceedings  and  judgment,  and  having  for  their  object  the  cor- 
rection of  such  error  and  judgment,  are  a  substitute  for  the 
remedy  by  appeal,  are  of  the  same  nature,  and  can  be  predicated 
only  upon  such  error  or  errors  as  would  be  available  on  appeal. 
Therefore  the  complaint  must  show  such  error  in  the  record  as 
would  be  ground  for  reversal  on  a  direct  appeal  in  the  original 
case,  and  no  error  below  which  would  not  be  available  on  appeal 
can  be  reached  or  brought  before  the  court  on  the  review.^ 

dition  of  the  judgment  sought  to  be  re-  Shields,  119  Ind.  201;  Rigler  v  Rigler, 

viewed,  but  failing   to  show  that  the  120  Ind.  431;  Gates  v.  Scott,  123  Ind. 

plaintiff  was  under  no  legal  disability  459;      Evansville,     etc.,     R.     Co.,    v, 

to  sue  during  the  time,  will  not  be  sus-  Maddux,  134  Ind.  571;  Gravest/.  State, 

tained  upon  the  ground  that  the  action  136  Ind.  406;  Kiley  v.  Murphy,  7  Ind. 

was  not  commenced  within  the  time  App.  239. 

required   by   the  statute.      Harlen   v.  Matten  Behors  Booord. —  In  Clark  t^. 

Watson.  63  Ind.  143.  Hillis,  134  Ind.  421,  it  was  said:    *'  It 

A  complaint  to  review  a  judgment,  is  not  so  clear  that  a  proceeding  to  le- 

if  otherwise  sufficient,  is  not  bad  for  view  a  judgment   is  a  direct  attack 

want  of  facts  merely  because  it  fails  to  upon  it  in  the  sense  that  matters  dehors 

show    that  the    suit   was  commenced  the  record  may  be  made  the  ground  of 

within   three   years  after  rendition  of  attack." 

judgment  or  after  the  removal  of  the  Motion  for   Hew    Trial.  —  The    com- 

plaintiff's  disabilities.     Boyd  v.  Fitch,  plaint  is  bad  where  a  written  motion 

71  Ind.  306.  See  also  Whitehall  v,  for  a  new  trial  in  the  original  case 
Crawford,  67  Ind.  84.  ^  does  not  appear  in  the  proceedings  set 

Coverture, — The   failure  of  a  mar-  out  in  such  complaint.     Funk  z'.  Davis, 

ried  woman  to  file  her  complaint  to  re-  103  Ind.  283. 

view  a  judgment  within  the  statutory        Errors  in  Proceeding  to  Obtain  New 

time  is  avoided  by  an  averment  of  her  Trial.  —  A  complaint   that  in  effect  is 

coverture.     Harlen  v.  Watson,  63  Ind.  a  complaint    for  review    for    alleged 

143-  errors  of  law  only,  which  is  primarily 

Proseontion  of  Appeal.  —  In  Davis  v.  based  upon  the  proceedings  and  judg< 

Binford,  70  Ind.  44,  the  court  consid-  ment  in  a  partition  suit,  does  not  prop- 

ered,    though    it  did   not  decide,    the  erly  bring  up  for  review  the  judgment 

question  whether  or  not  a  showing  on  rendered  upon  a  complaint  for  a  new 

the  face  of   the  complaint  for  review  trial  from  which  an  appeal  would  lie. 

that  the  plaintiff  had  prosecuted  an  ap-  Harvey  v.  Fink,  m  Ind.  249. 
peal  from  the  judgment  sought  to  be        Consideration    of  Error    Apparent    on 

reviewed   would  be  sufficient  to  pre-  Ck)mplaint  for  New  Matter.  —  A  claim  of 

elude  him  from  prosecuting  a  suit  for  error  of  law  embraced  in  a  motion  for 

the  review  of  such  judgment.  a  new  trial  cannot  be  considered  where 

1.  Indiana  Mut.  F.  Ins.  Co.  v.  Rout-  it  appears   that   the   motion   was   not 

ledge,  7  Ind.  25;  Barnes  v.  Wright,  39  properly  made  and    the   discovery  of 

Ind.  293;  Barnes  v.  Bell,  39  Ind.  328;  materisd  new  matter  since  the  judg- 

Richardson    v.    Howk,    45    Ind.   451;  ment  is  not  relied  on  as  the  ground  of 

Hardy  «/.  Chipman,  54  Ind.  591;  Crav-  review.     Evansville,   etc.,    R.   Co.    v, 

ens  V.  Chambers,  69  Ind.  84;  Dunkle  Maddux,  134  Ind,  571. 
V.  Elston,  71  Ind.  585;  Rice  v.  Turner,        Setting     Aside     Befkolt  —  Modifying 

72  Ind.  559:  Searlc  v,  .Whipperman,  Judgment.  —  Any  question  that  arises 
79  Ind.  424;  Tachau  v.  Fiedeldey,  81  upon  an  appeal  may  be  reached  by  a 
Ind.  54;  Stayner  v.  Joice,  82  Ind.  35;  bill  to  review,  and  any  question  that 
Traders  Ins.  Co.  v.  Carpenter.  85  Ind.  does  not  arise  upon  an  appeal  cannot 
350;  Shoaf  V.  Joray,  86  Ind. 70;  Ameri-  be  reached  by  proceedings  to  review, 
can  Ins.  Co.  v.  Gibson,  104  Ind.  336;  In  this  respect  they  are  precisely  alike. 
Jones  V.  Ahrens,  ir6  Ind.  490;  Baker  In  neither  case  can  any  question  arise 
V,  Ludlam,   118   Ind.  87;  Hornady  v.  that  depends  upon  a  motion  to  set  aside 
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&eyi«w  of  Bight                            RE  VIE  W.  Plaintiff  8  Pleading. 

Bequiaitet  of  Complaint.  —  The  complaint  must  indicate  the  error 
which  it  is  sought  to  review,^  and  must  show  that  exceptions 
were  saved  to  the  errors  claimed  to  have  been  made.*  The  errors 
assigned  must  be  errors  which  are  curable  by  an  action  of  review. 
No  question  for  review  is  presented  if  it  is  apparent  that  another 
appropriate  remedy  is  given,  whereby,  if  the  assignment  is  good, 

a  default  or  to  modify  the  judgment,  1.  Worley  v,  Ellettsville,  60  Ind.  7; 

unless     such     motions    were    made.  Fleming  v.  Stout,  19  Ind.  328;   Find- 

Searle  v.  Wbipperman,  79  Ind.  424.  ling  v,  Lewis,  148  Ind.  439;  Richardson 

Covertnro.  —  The  fact  that  a  personal  v.  Howk,  45  Ind.  451;  Jamison  v.  Lake 

judgment  was  taken  against  a  woman  Erie,  etc.,  R.  Co.,  149  Ind.  521;  Trav- 

whose  coverture  appeared  on  the  face  elers*  Ins.  Co.  v,  Prairie  School  Tp., 

of  the  pleadings  is  such  error  apparent  151  Ind.  36. 

as  will  warrant  a  review.     Hinsey  v.  Groundi  Not  Allegod.  —  A   ruling  of 

Feeley,  62  Ind.  85;  Emmett  v.  Yandes,  the  court  which  is  not  made  the  ground 

60  Ind.  546;    Long  v.  Dixon,  55  Ind.  of  objection  in  the  com  plaint  for  review 

352.  is  not  involved  in  -an  appeal  from  a 

Usury.  —  A    judgment    bearing    a  judgment  on  that  complaint.     Dunkle 

greater  rate  of  interest  than  that  pre-  v.  Elston,  71  Ind.  585. 

scribed  by  statute  is  error  apparent.  Strikiiig  Out  Improper  AMignmentt. — 

Davidson  v.  King,  49  Ind.  338.  Assignments  of  error  which  have  00 

Insanity  at  the  time  of  executing  a  proper  foundation  in  the  record  may 
mortgage  and  pending  an  action  to  be  stricken  out  on  motion.  Graves  v, 
foreclose  the  same  is  not  error  of  law  State,  136  Ind.  406. 
appearing  in  the  proceedings  and  judg-  Insni&oieney  of  Complaint. — An  assign- 
ment such  as  will  sustain  an  action  to  ment  that  the  original  complaint  did 
review.  Alexander  v,  Daugherty,  69  not  state  facts  sufficient  to  constitute  a 
Ind.  388.  cause  of  action   brings  under  review 

In   Epstein  v.   Greer,   93   Ind.    140,  the  sufficiency  of  the  complaint  upon 

which  was  a  complaint  by  the  guardian  which  the  proceedings  and  judgment 

of  a  married  woman  to  review  a  judg-  sought  to  be   reviewed    are   founded, 

ment  against  his  ward  and  her  husband  Funk  v.  Davis,  103  Ind.  283. 

of  foreclosure  of  a  mortgage  on  the  Insaffldeney  of  Evidenoa   to    Support 

ward's  property,  on  the  ground  of  the  Judgment.  —  In  an  action  to  review  a 

ward's  mental  incapacity,  it  appeared  judgment  on  account  of   the  insuffi- 

that  both  defendants  appeared  in  per-  ciency  of  the  evidence  to  sustain  the 

son  in  the  foreclosure  suit  and  made  no  finding  of  the  court,  a  complaint  which 

question  as  to  the  wife's  mental  con-  shows  that  there  was  evidence  tending 

dition,  nor  was  any  suggestion  made  to  support  the  finding  upon  which  the 

during  the  pendency  of  the  suit  that  judgment   was   rendered    is    insuffici- 

she  wtisnvrt  compos  mftttis.     It  was  held  ent.     Terry  w.    Bronnenberg,   87  Ind. 

that  the  complaint  did  not  show  either  95. 

error  of  law  or  material  new  matter.  Judgment  on  Altered  Instrument.  —  In 

It  was  also  held  that  the  fact  that  the  proceedings  to  review  a  judgment  for 

plaintiff  in  foreclosure  was  aware  of  error  apparent  because  of  a   material 

the  wife's  mental  condition  would  not  alteration  of  a  promissory  note  in  suit, 

aid   the  guardian  in  maintaining  the  »  complaint  which  sets  out  that  the 

proceedings.  original  note  was  uncontradicted  evi- 

Ezcesidye  Judgment  on  Defkult.  —  dence  in  support  of  an  answer  of  ncn 
Where  a  judgment  was  rendered  on  est  factum  is  sufficient  where  the  note, 
default,  after  due  service  of  process,  as  shown  by  the  record,  shows  material 
and  the  complaint  upon  which  the  judg-  changes  by  erasures  and  interlinea- 
ment  was  based  is  sufficient  to  with-  tions,  and  is  consequently  of  no  valid- 
stand  a  demurrer,  a  com  plaint  to  review  ity  against  the  maker.  Stayner  v. 
for  error  apparent    cannot    be   main-  Joice,  82  Ind.  35. 

tained.     Hardy  v.  Miller,  89  Ind.  440,  8.  Goar    v.    Cravens,    57   Ind.   365; 

wherein  the  judgment   was  for   more  K itch  v.  State,  53  Ind.  59;  Davidson  v. 

than  the  compUint  showed  the  plaintiff  King,  51  Ind.  224;  Train  v,  Gridley,  36 

to  be  entitled  to.  Ind.  241. 
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fi6vl«w  of  Bight  REVIEW.  '    PlaintilTs  Fltading. 

complete  relief  may  be  or  might  have  been  afforded,  as  where  the 
error  assigned  is  only  cause  for  a  new  trial. ^ 

Bnlings  in  Original  Caose.  —  To  entitle  the  plaintiff  to  a  review  of 
rulings  made  in  the  conduct  of  the  original  cause  it  must  appear 
from  his  complaint  what  such  rulings  were,  that  he  made  season- 
able objections  and  exceptions,  and  that,  when  he  had  grounds 
for  a  new  trial,  a  motion  therefor  was  made;  and  the  complaint 
must  show  that  proper  bills  of  exceptions  were  saved.* 

1.  Oronndi  for  Hew  Trial  —  Exclusion  able  on  complaint  to  review.  Gravea 
of  Evidaue.  —An  assignoienl  of  error    r.  State,  136  Ind.  406. 

thai  the  coari  erred  in  permitting  the  Motion  for  Hew  Trial.  —  Rulings  con- 
defendant  10  testify  as  a  witness  in  the  stituting,  or  which  it  is  claimed  con- 
case,  while  a  proper  ground  to  move  stitute,  proper  reasons  lor  a  new  trial 
for  a  new  trial,  is  not  a  proper  assign-  cannot  be  considered  on  review  unless 
mentof  error  on  proceedings  to  review  they  were  embodied  in  a  motion  for  a 
the  judgment.  Hancher  v.  Stephen-  new  trial.  To  enable  the  complaining 
son.  147  Ind.  498.  party  to  question  the  propriety  of  the 

Denial  of  Change  of  Venue,  —  Assign-  denial  of  a   motion   for  a    new  trial, 

ments   that    error   was  committed   in  the  record  must  show  that  the  motion 

overruling  a  motion  for  a  change  of  was  made  in  like  manner  as  if  it  were 

venue  and  in  permitting  an  amendment  intended  to  present  the  question  on  ap- 

to  the  complaint  at  the  close  of  the  evi-  peal.     Graves  v.  State,  136  Ind.  406. 

deuce  are  but  causes  for  a  new  trial,  Where  it  is  apparent  that  the  motion 

and  if  not  embraced  therein  they  are  for  a  new  trial  came  too  late  and  the 

waived  the  same  as  if  an  appeal  had  errors  alleged  and  embraced   in   the 

been  taken  directly  for  the  correction  motion  are  not  in  the  record,  they  can- 

of  the  supposed  errors  in  the  proceed-  not   be  considered.     Evansville,   etc., 

ing   and  judgment   below,  instead   of  R.  Co.  v,  Maddux,  134  Ind.  571. 

seeking  to  correct  them  by  filing  a  com-  In  an  action  to  review  on  the  ground 

plaint  to    review  in  the  court  where  that  the  court  erred  in  overruling  a 

they  are  alleged  to  have  been  commit-  motion  for  a  new  trial,  no  question  is 

ted.     Bement  v.  May,  135  Ind.  664.  presented  as  to  the  sufficiency  of  the 

Oroiudi    for   Correoting  Jadgmont. —  evidence  or  the  amount  of  damages. 

Where  the  only  assignment  of  error  is  unless  the  evidence  was  made  a  part 

that    the    complaint    in    the    original  of  the  record.     Peoria,  etc.,  R.  Co.  v, 

action  does  not  state  facts  sufficient  to  Flicker,  95  Ind.  180. 

authorize  the  judgment,  no  question  Where  the  Evidence  Ii  If ot  in  the  Bao- 

arises  that  depends  upon  a  motion  to  ord,  and  there  is  no  showing  as  to  what 

set  aside  or  modify  the  judgment  un-  paragraph  of  the  complaint  the  court 

less  such  motion  was  made,     bearle  v,  found  upon,  the  reviewing  court  will 

Whipperman,  79  Ind.  424.  presume  in  favor  of  the  correctness  of 

2.  Graves  v.  State,  136  Ind.  406;  the  decision  below.  Ferguson  e^.  Hull, 
Rigler  v.  Ri^ler,  120  Ind.  431.  And  136  Ind.  339;  Funk  v.  Davis,  103  Ind. 
see  Boyd  v.  Fitch,  71  Ind.   306;  Rich-  283. 

ardson  v.  Howk,  45  Ind.  451;  Rice  v.  To  Make  the  Overruling  of  a  Motion  linr 

Turner,    72   Ind.  559;    American  Ins.  a  New  Trial  Available  on  review,  the 

Co.  V,  Gibson,  104  Ind.  336;  Tachau  v,  bill  of  exceptions  must  have  b^en  filed 

Fiedeldey.  81  Ind.  54:  Traders' Ins.  Co.  in  the   time  allowed  by  law,  and  the 

V.   Carpenter,   85  Ind.    350;    Shoaf  v,  question  as  to  the  alleged  error  in  over- 

Joray,  86  Ind.  70;  Funk  v.  Davis,  103  ruling  a  motion  for  a  new  trial  is  not 

Ind.  283.  properly  presented  where  it  does  not 

Motions  Generally.  —  The  authorities  appear  that  any  bill  of  exceptions  was 

seem   to   be  conclusive  that  all   such  ever  prepared,  signed,  or  filed.     Gates 

questions     as     those      pertaining    to  r.  Scott,  123  Ind.  459. 

changes  of  venue  and  the  competency  Erroneoos  Admission  of  Testimony. — 

of  jurors  must  be  brought  into  the  rec-  To  make  errors  in  denying  a  motion 

ord  by  special  bill  of  exceptions,  and  for  a  new  trial  based  on  the  alleged 

then  made  the  ground  of  a  motion  for  improper  admission  of  testimony  and 

a  new  trial,  before  they  become  avail-  on  the  ground  that  the  verdict  is  not 
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&6vi«w  of  Blffkt        *  kEVlEW,  Plaintifrs  Pleading. 

PrMentotion  of  Comploto  Boeord.  —  Whenever  the  error  is  of  such  a 
nature  that  a  perusal  of  the  entire  record  is  necessary  to  present 

properly  the  matters  relied  on  to  sustain  the  proceedings  to 
review,  the  complaint  must  present  the  whole  record,  including 
the  original  pleadings  and  proceedings,  in  such  form  as  to  show 
the  grounds  upon  which  the  plaintiff  relies  to  revise  the  original 
determination.* 

sustained  by  sufficient  evidence  and  is  must  appear  by  the  record  accompany- 
contrary    to    law,    they    must    appear  ing  the  complaint  to  review,  and  can- 
in   the  record  of  the  proceedings  and  not  be  shown  by  a  mere  recital  of  such 
judgments  to  be  reviewed  by  the  in-  facts  in   the   bill  of  exceptions  itself, 
corporation  of  the  evidence  in  the  bill  Hancher  v.  Stephenson,  147  Ind.  498. 
of    exceptions  so  filed  as  to  become        1.  Hoppes  v,  Hoppes,  123  Ind.  397; 
a    part    of  the    record.      Hancher    v,  Stevens   v.  Logansport.    76   Ind.   498; 
Stephenson,  147  Ind.  498.  McDade  v.  McDade,  29  Ind.  340;  Davis 
A  Motion  to  Strike  Out,  as  Well  as  the  v.  Perry,  41  Ind.  305;  Owen  v.  Cooper, 
Baling  of  the  court  thereon,  is  a  part  46  Ind.  524;  Kitch  v.  State,  53  Ind.  59; 
of  the  record  only  by  proper  bill  of  ex-  Hardy  v.  Chipman,  54  Ind.  591;  Wor- 
ceptions    or    by    order    of  the  court,  ley  v.  Eiletisviile,  60  Ind.  7;  Weathers 
Kiley  v.  Murphy,  7  Ind.  App,  240.  v.  Doerr,  53  Ind.  104;  Goarr.  Cravens, 
Betting  Aside lielaiilt.  —  On  review  no  57  Ind.  365;  Davis  z/.  Binford,  70  Ind. 
question  can  be  made  which  depends  44;  Meharry  v.  Meharry,  59  Ind.  257; 
upon  a  motion  to  set  aside  a  default  Cravens  v.    Chambers,    69    Ind.    84; 
unless  the  record  shows  that  such  a  Kiley   v.    Murphy,   7   Ind.   App.   240; 
motion    was  made  and  overruled  and  Findling  zf.  Lewis,  148  Ind.  429;  White- 
an  exception  taken.     Baker  e^.  Ludlam,  hall  z^.  Crawford,  67  Ind.  84;  Miichell 
118  Ind.  87.  V,  Boyer,  58  Ind.  19;  Comer  v.  Himes, 
Modification     of     Jndgment.  —  Ques-  58  Ind.  573;  Reed  v.  Worland,  64  Ind. 
tions  depending  upon  a  motion  to  set  216;  Graves  v.  State,  136  Ind,  410. 
aside  a  default  or  to  modify  a  judg-        Completeness  of  Secord.  —  The  lecord 
ment  cannot  be  considered  on  review  will  not  be  deemed  complete    unless 
unless  such   motion  was  made.     The  the  complaint  avers  its  completeness, 
complaint  for  review  will  not  subserve  Cravens  t/.  Chambers,  69  Ind.  84. 
such  a  purpose.      Searle  v.  Whipper-         Presumption  Induls^cd,  —  In  an  action 
man,  79  Ind.  424.  to  review  a  judgment,  when  the  corn- 
Intervention  on  Attachment. —  Where,  plaint  sets  out   the  complaint  in  the 
in    attachment    proceedings,    a    third  original  action,  the  answer  thereto,  a 
person,  upon   his  verified    petition   or  demurrer  to  a  paragraph  of  the  answer 
affidavit  that  he  is  the  owner  of  the  with  the  ruling  thereon,  the  trial,  ver- 
attached   property,    is    made    a  party  diet,  and  judgment,  the  latter  being 
defendant,  the  order  of  the  court  in  the  logical   and   legal  result  of  what 
admitting    such    party,    if    erroneous,  precedes  it,  it  will  be  presumed,  on  de- 
is  not  an  *'error  of  law  appearing  in  the  murrer,  that  this  is  a  full  record  of  the 
proceedings    and    judgment,"    unless  original  cause,  and  a  direct  averment 
the  verified  petition  or  affidavit  and  the  of  that  fact   is  not   necessary.     Leech 
ruling  of  the  court  thereon  are  made  a  v.  Perry,  77  Ind.  422. 
part  of  the  record  by  bill  of  exceptions        Evidence  on  Trial,  —  An  averment  in 
or  order  of  court.     Rice  r.  Turner,  72  the  complaint  that  **  a  full  transcript 
Ind.  559.  of  the  evidence  given  "  is  filed  is  not 
Saf&denoy  of  Bill  of  Exceptions.  —  The  sufificient,  as  this  may  be  true  and  yet 
evidence  and  rulings  on  a  trial  are  not  the  evidence  may  not  have  been  made 
made   a   part  of   the  record  by  a  bill  a  part  of  the  record.     Peoria,  etc.,  R. 
of  exceptions  which   is   signed    by  a  Co.  v.  Flicker,  95  Ind.  180. 
judge  who  had  no  power  or  authority         Admission  of  Averment  by  Demurrer, 
to  attach  his  signature  thereto.     Reed  — A   demurrer  to   a  cross   complaint 
V.  Worland,  64  Ind.  216.  which  avers  that  the  transcript  of  the 
Extension  of  Time  to  File  Exceptions —  pleadings  and  judgment  therewith  set 
How  Shown. —  Where  the  time  to  file  a  forth  or  accompanying  it  is  a  full,  true, 
bill   of  exceptions   incorporating    evi-  and  complete  record,  admits  the  truth 
dence  on  the  trial  is  extended,  that  fact  of  the  averment  and  disposes  of  an 

1033  Volume  XVIII. 


lteTi«w  of  Itiffht.                            R]^  VIE  W.  PlaintifTt  Pleading. 

Prefentotion  of  Partial  Baoord  —Exhibite.  —  If,  however,  the  error  can 
be  made  to  appear  without  a  complete  record,  the  complaint 
need  present  in  the  body  thereof  only  so  much  of  the  original 
pleadings  and  proceedings  in  the  cause  sought  to  be  reviewed,  or 
the  substance,  nature,  or  character  thereof,  as  will  be  sufficient 

objection    that    the    plaintiff    has  not  specifies  errors  depending    apon    the 

brought  before  the  court  a  complete  evidence  presents  no  question,  where 

record  of  the  proceedings  and  judg-  it  fails  to  show  that  a  motion  for  a  new 

ment  which  are  sought  to  be  reviewed,  trial  was  made  in  the  original  case  or 

Harlen  v.  Watson,  63  Ind.  143.  that  there  was  any  bill  of  exceptions 

Sisdlarity  to  Appeal. — "  The  com-  filed  containing  the  evidence  or  show- 
plaint  for  a  review  *  *  ♦  for  error  ing  any  alleged  erroneous  ruling  on 
apparent  in  the  record  is  in  the  nature  the  trial  of  thai  case.  Boyd  v.  Fitch, 
of  an  appeal,  just  as  in  equity  '  a  bill  71  Ind.  306. 

of  review  was  in  the  nature  of  a  writ  of  Original      Complaint.  —  Where      an 

error.'     The   question   must    be   tried  amended  complaint  has  been  filed  the 

by   the   record   of  the  case   to   be  re-  original  complaint  is  not  a  necessary 

viewed,  and  hence  the  same  necessity  part  of  the  record.     Funk  v.  Davis,  103 

for  the  presentation  of  a  complete  rec-  Ind.  281. 

ord  as  in  case  of  an  appeal."     Stevens  Papers    in    Evidence. —  Papers    pre- 

V.  Logansport,  76  Ind.  498.  seated  to  the  court  below  and  acted 

It  Ii  Necessary  to  Allege  the  Condition  upon  as  evidence  are  no  part  of  the 

of  the  Beoord  so  as  to  advise  ihe  court  record.     Lovell  v.  Kelley,  48  Me.  263; 

of  the  existence  of  the  error  or  errors  Cravens    v.    Chambers.    69    Ind.    84; 

relied  upon.     "  The  pleading  is  not  a  Hoppes  v,  Hoppes,  123  Ind.  397. 

sufficient  complaint  if,  when  its  alle-  The  Fact  that  the  Becord  Is  Not  Anttaen- 

gallons  are  presented  to  the  court,  the  tioated  by  the  clerk's  record  and  seal  is 

court  cannot   say:    'If  supported  by  immaterial,  where  by  demurring  to  the 

the  record  this  was  error.'  "     Travel-  complaint  it  is  admitted  to  be  the  rec- 

crs'  Ins.  Co.  v.  Prairie  School  Tp.,  151  ord.     Harlan  v.  Watson.  63  Ind.  143. 

Ind.  36.  Omission  of  Verdict.  —  Where  the  pro- 

SetUng  Aside  Order  for  New  Trial.  —  A  ceedings  are  not  all  before  the  revie  .v- 

complaint  to  review  a   judgment  for  ing  court,  as  where  the  sufficiency  of 

error  in  setting  aside  an  order  granting  the  original  complaint  comes  in  ques- 

a  new  trial  as  of  right,  and  reinstating  tion  and  it  is  insisted   that  it  did  not 

the  original  judgment,  should  set  out  contain  facts  sufficient  to  constitute  a 

a    copy    of    such   original   judgment,  cause  of  action,   the  reviewing  court 

Bradford   v,   Marion  School  Tp.,    107  cannot  pass  on   the  question  of  such 

Ind.  280.  sufficiency.      Hardy   ^^   Chipman,    54 

Demnrrer    to    Original    Complaint. —  Ind.  591,  in  which  case  the  verdict  was 

Whether  or  not  it  is  necessary,  in  a  not  such  as  to  enable  the  court  to  judge 

complaint  for  review,   to  set  forth  a  what  defects  it  might  have  cured  or 

copy  of  the   record   sought  to  be  re-  was  capable  of  curing, 

viewed  need  not  be  considered  if  the  Necessity  of  Certified  Transcript.  —  In 

original    complaint   was    sufficient  to  an   action   to   review  a  judgment   for 

withstand    a    demurrer.    Jamison    v.  error  of  law  occurring  at  the  trial  it  is 

Lake  Erie,  etc.,  R.  Co.,  149  Ind.  521.  indispensable  that  there  should  be  set 

Failure   to    BpeoiSy  Papers  Apparently  out  with  the  complaint  for  review  a 

Filed.  —  A  complaint   which  does   not  copy  of  so  much  of  the  record  in  the 

contain  a  motion  made  for  a  new  trial,  original  case  as  fully  to  present  the  ruU 

nor  the  cause  assigned  for  the  motion,  ing  claimed   to  be  erroneous  and  for 

nor  a  bill  of  exceptions,  all  of  which  which  error  a  review  of  the  judgment 

apparently  were  filed  and  made  a  part  is  asked.     All  that  is  necessary,  how- 

of  the  record,  affirmatively  shows  that  ever,  is  that  a  copy  of  the  record  shall 

the  record  is  incomplete,  and  for  that  be  set  out  and  be  averred  to  be  a  copy 

reason  is  fatally  defective.     Whitehall  of  the  complaint  for  review,  and  it  is 

V.  Crawford,  67  Ind.  84.     See  also  Mc-  not  necessary  that  there  should  be  a 

Dade  v.  McDade,  29  Ind.  340.  certified  transcript  of  the  complete  rec- 

Errors    Depending    on    Evidence.  —  A  ord  of  the  case.     Hoppes  v.  Hoppes, 

complaint  to  review  a  judgment  which  123  Ind.  397. 
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to  disclose  the  alleged  errors  in  the  same  manner  as  would  be 
necessary  to  present  the  like  question  on  appeal.  Under  such 
circumstances  immaterial  and  irrelevant  matters  may  be  omitted. 
A  complaint  referring  generally  to  the  original  pleadings  or  pro- 
ceedings, or  to  the  transcript  or  other  papers  accompanying  the 
complaint  as  an  exhibit,  is  insufficient.^ 

Immaterial  Ezhibiti  which  can  in  no  way  aid  in  determining  the 
questions  presented  by  the  review  and  which  do  not  affect  the 
validity  of  the  complaint  may  be  disregarded.* 

CkmolofiYeneH  of  Beoord.  —  The  record  may  be  contradicted,  or  it 

1.  Graves    v.   State,    136    Ind.    406;  Ind.  4;  Jamison  v.  Lake  Erie,  etc.,  R. 

Michener  v,  Springfield  Engine,  etc.,  Co.,  149  Ind.  521. 

Co.,  142  Ind.   130;  Findling  v.  Lewis,  Beferenoe  to  Copy  of  Judgment.  —  A 

148  Ind.  429;  StevenF  v.  Logansport,  judgment  is  not  a  written  instrument 
76  Ind.  498;  Cain  v.  Goda.  84  Ind.  209;  within  the  meaning  of  Burns's  Annot. 
Funk  V,  Davis,  103  Ind.  281;  Kiley  v.  Stat.  Ind.  (1894).  §  365,  which  permits 
Murphy,  7  Ind.  App.  239;  Travelers*  an  exhibit  to  be  filed  when  a  pleading 
Ins.  Co.  V.  Prairie  School  Tp.,  151  Ind.  is  found  on  a  written  instrument  or  on 
36;  Jamison  v.  Lake  Erie,  etc.,  R.  Co.,  account   therefor,   and  a  copy  of  the 

149  Ind.  521.  judgment  filed  with  a  complaint  for  re- 
Answer. —  It  is  necessary  to  set  out    view  does  not  become  a  part  of  it  by 

so  much  of  a  paragraph  of  the  answer,  reference,   although   the  judgment  is 

or  the  substance,  nature,  or  character  the  foundation  of  the  complaint.     In- 

thereof,  as  will  show  whether  or  not  it  dianapoHs  First  Nat.  Bank  v.  Hanna, 

is  a  defense  to  both  paragraphs  of  the  12  Ind.  App.  240. 

complaint  to   which    it  is  addressed.  Beferenoe  to  Tranieript.  —  Assuming 

Tamison  v.  Lake  Erie,  etc.,  R.  Co.,  149  it  to  be  sufficient  to  file  a  copy  of  the 

Ind.  521.  record  below,  the  facts  stated  in  the 

Original    and    Amended    Pleadingi. —  complaint  to  review  for  error  of  law 

Where  an  amended  complaint  was  filed  should  be  sufficient  to  withstand  a  de- 

in   the   action   a  review  of   which    is  murrer  without  reference  to  the  tran- 

sought,  it  is  not  necessary,  in  the  com-  script  filed  therewith.     Jamison  v.  Lake 

plaint  to  review,  to  set  out  the  original  Erie,  etc.,  R.  Co.,  149  Ind.  521. 

complaint.     Funk  v.  Davis,   103  Ind.  Jadgment  on  I>emnrrer.  —  In  Findling 

281.  V.  Lewis,  148  Ind.  429,  ihe  complaint 

Lost  Deposition.  —  In  Davis  v.  Davis,  in  review  alleged  the  filing  by  the  com- 
145  Ind.  4,  it  was  alleged  in  the  com-  plainantof  his  complaint  to  set  aside  a 
plaint  that  a  deposition  which  had  been  judgment  and  vacate  a  sale  thereunder, 
read  in  evidence  had  been  lost  and  that  the  defendant  appeared  and  de- 
could  not  be  found,  and  the  alleged  murred  to  the  complaint,  and  that  the 
testimony  of  the  witness  was  made  a  demurrer  was  sustained  and  judgment 
part  of  the  complaint.  It  was  held  thereon  rendered  by  the  court.  Noth- 
that  the  complaint  was  sufficient.  ing  further  appeared  except  that  there 

A  Beferenoe  to  the  Pleadingi  sought  to  was  a  recital  in  the  transcript  stating 
be  reviewed  is  insufficient.  Owen  v.  that  a  copy  of  the  record  to  be  re- 
Cooper.  46  Ind.  524.  viewed    was    set  out   as  an    exhibit, 

Besort  to  Original  Pleadings  and  Evi-  which  exhibit  itself  appeared   in  the 

dence.  —  In  determining  the  sufficiency  transcript,  and  this  was  held  to  be  in- 

of  (he  complaint  the  pleadings  and  evi-  sufficient  as  a  presentation  of  a  com- 

dence  in  the  original  case  which  are  plete  record  of  the  case, 

made  a  part  theieof  cannot  be  consid-  2.  An  Ai&daTit  as  to  Newly  Dieoovered 

ered;  neither  can  the  evidence  or  the  Eyidenoe  which  is  filed  with  the  com- 

pleadings  in  the  original  case  here-  plaint  is  an  exhibit  and  can  neither  add 

sorted  to  for  the  purpose  of  supplying  to  nor  subtract  from  any  substantial 

any   averment  essential   to  the   suffi  averments  of  the  complaint,  and  can- 

ciency  of   the  complaint,  but  all   the  not   be  considered  for  any  practicable 

essential   averments  necessary  to    its  purpose  a  part  of  the  complaint.     Hill 

validity  muf»t  be  set  out  in  the  body  of  v.    Roach,  72  Ind.  57. 

the  complaint.     Davis  v,   Davis,    145  Immaterial  Exhibits.  —  A    complaint 
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may  be  corrected  as  to  erroneous  matters  when  no  prejudice  will 
result  to  the  parties  to  the  controversy.* 

Yarlanoa  Between  Complaint  and  Beoord.  —  The  record  will  control  the 
averments  of  the  complaint  or  writ,  and  a  material  variance 
between  the  record  and  the  allegations  of  such  a  pleading  will 
invalidate  the  latter  so  far  as  there  is  a  direct  conflict.* 

(3)  For  New  Matter  —  DiUgenoa  of  Plaintiff;  —  In  Indiana,  where 
it  is  required  by  statute  that  a  complaint  for  new  matter  discov- 
ered since  the  rendition  of  the  judgment  must  show  that  the  new 
matter  could  not  have  been  discovered  before  judgment  by 
reasonable  diligence,  and  that  the  complaint  was  filed  without 
delay  after  the  discovery,  the  rule  as  to  diligence  is  the  same  as 
in  the  case  of  motions  for  new  trials  on  account  of  newly  discov- 
ered evidence.  General  averments  of  diligence  are  not  sufficient; 
the  complaint  must  state  the  facts  constituting  the  diligence 

is  not  deficient  because  it  fails  to  set  a  justice  of  the  peace  was  held  to  be  no 

out  the  exhibits  referred  to  therein,  nor  variance. 

is  the  record  insufficient  because  it  General  and  Special  AUegationi.  —  In 
fails  to  show  any  exhibits  accompany-  an  application  for  a  review  of  a  judg- 
ing the  complaint,  where  they  are  ment  upon  default,  upon  the  ground  of 
not  the  basis  of  the  action  and  there-  want  of  jurisdiction  over  the  person,  if 
fore  not  necessary  parts  of  the  com-  the  record  of  the  former  trial  shows 
plaint.  Ferguson  v,  Hull,  136  Ind.  /;»/»a/arf>  that  a  summoas  was  issued 
339.  and  serired  in  due  time  on  the  parly 
SheriiPs  Betnm.  —  On  proceedings  to  applying  for  the  review,  and  no  facts 
review  a  judgment  of  foreclosure,  a  controverting  such  showing  are  spe- 
copy  of  the  sheriff^s  return  to  the  exe-  daily  alleged,  the  complaint  is  bad  on 
cution,  filed  with  the  complaint,  is  no  demurrer,   notwithstanding  a  general 

fart   thereof.     Davidson   v.    King,   49  allegation  of  such  want  of  jurisdiction, 

nd.  333.  Hall  v.  Palmer,  i8  Ind.  5. 

1.  Unanthorized  Appearance. — Though  In  Indianapolis  First  Nat.  Bank  v, 
the  record  shows  that  the  petitioner  ap-  Hanna,  12  Ind.  App.  240,  an  allegation 
peared  to  the  original  action  by  attor-  that  process  upon  a  cross-petition  was 
ney,  evidence  is  admissible  to  show  not  duly  served,  without  an  additional 
that  such  appearance  was  at  the  re-  averment  that  the  record  showed  on  its 
quest  of  a  third  person,  and  without  face  such  want  of  service,  or  at  least 
the  petitioner's  knowledge.  Brewer  v.  that  the  judgment  entry  failed  to  show 
Holmes,  i  Met.  (Mass.)  288.  such   service   or  an   appearance,    was 

FaUure     to     Enter    Exceptions. —  In  held  insufficient  to  overcome  the  pre- 

Bowditch  Mut.  F.  Ins.  Co.  v.  Winslow,  sumption   in    favor  of   the  validity  of 

3  Gray  (Mass.)  415,  it  was  held  that  the  the  judgment. 

Supreme  Court  had  power,  under  the  Jurisdiction  of  Person.  —  In   State  v. 

Massachusetts  statute,  to  grant  a  review  Holmes,  69  Ind.  577,  a  record  showing 

of  its  judgment,  affirming  a  judgment  an  appearance  by  attorney  was  held  to 

of  the   Court  of    Common   Pleas,    to  control  an  averment  in  the  complaint 

which  exceptions  were  taken  and  their  that  there  was  no  service  of  process, 

entry  in  the  Supreme  Court  accidentall  and   that  consequently  the   complaint 

omitted,  on  being  satisfied  that  the  ex-  failed  to  show  that  jurisdiction  of  the 

ceptions affected  the  substantial  merits  person  had  not  been  acquired. 

of  the  case.  A  complaint  by  the  defendant  in  the 

2.  Mode  of  Bendition  of  Judgment. —  original  cause  to  review  a  judgment 
In  Anderson  v.  Brown,  to  Gray  (Mass.)  on  the  ground  that  there  was  no  ap- 
92,  on  review  of  a  judgment  of  the  psarance,  answer,  or  default  on  his 
Court  of  Common  Pleas,  the  omission  part  is  insufficient  if  it  appears  by  the 
to  allege  that  the  judgment  was  ren-  record  that  there  was  an  appearance 
dered  on  complaint  of  the  defendant  in  and  that  an  answer  was  filed.  Bush 
review  in  affirmance  of  a  judgment  of  v.  Bush,  46  Ind.  70. 
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used.  Thus,  if  the  diligence  relied  on  is  the  making  of  inquiries, 
the  time,  place,  and  circumstances  of  such  inquiries  must  be 
stated.* 

XateEiality  of  Hew  Matter.  —  The  complaint  must  allege  facts  show- 
ing that  the  new  matter  is  such  as  would  have  entitled  the  plain- 
tiff to  a  different  verdict  had  it  been  introduced.*  A  complaint 
which  merely  sets  up  newly  discovered  evidence  of  the  facts 
alleged  in  the  original  complaint  is  not  sufficient,  the  remedy 
where  there  is  newly  discovered  evidence,  as  distinguished  from 

1.  Simpkins  v.  Wilson,  ii  Ind.  541;  Fftper.— In   Tate  v.  Fletcher,  77   Ind. 

Hall  V,  Palmer,  18  Ind.  5;    Nelson  v,  102,  a    cross-complaint    by    a    junior 

Johnson,  18  Ind.  329;  Comer  t/.  Himes,  mortgagee  to  review  a  judgment  of 

49  Ind.  482;  Davidson  v.  King,  51  Ind.  foreclosure  alleged  (hat  a  note  secuied 

224;    Gregg  V.   Louden,  51  Ind.  585;  by  the  senior  mortgage  had  been  al- 

Bryant  v.  Hoskins,  53  Ind.  2x8;  Barnes  lered  after  its  execution  by  the  holder 

V.  Dewey,  58  Ind.  418;  Collins  v.  Rose,  and  without  the  consent  of  ihe  maker, 

59  Ind.  33;    Whitehall  v.  Crawford,  67  whereby  a  conditional  promise  to  pay 

Ind.  84;   State  v.  Holmes,  69  Ind.  577;  attorney's  fees  was  changed  to  an  ab- 

Francis  v,  Davis.  69  Ind.  452;    Peyton  solute  promise,  and  that  the  cross-com- 

V.  Kruger,  77  Ind.  486;  Debult  t/.  De-  plainant  was  ignorant  of  such  alteration 

bolt,  86  Ind.  521;  Johnson  v.  Herr.  88  until  after  the  judgment  of  foreclosure 

Ind.  280;  McCauleyv.  Murdock,97lnd.  and   could  not  have  discovered  it  by 

229;    Dippel  V.  Schicketanz,  100  Ind.  reasonable  diligence;  and  further,  that 

376;   Osgood  V.  Smock,  144  Ind.  387;  the  cross-complaint,  which  was  duly 

Hill  V.  Roach,  72  Ind.  57.  verified,  was  filed  without  delay  after 

The  Complaint  Most  AUege  How  and  discovery.     It  was  held  that  the  aver- 

Irom  Whom  the  new  matter  was  discov-  ments  were  sufiScient. 
ered,  in  order  that  the  court  may  de-       FUing    Withont    Delay.  —  The  com- 

termine   whether  by  reasonable    dili-  plaint  must  aver  that  it  is  filed  without 

gence  the  same  information  could  have  delay  after  the  discovery  of  such  new 

been  obtained  through  the  same  means  matter.    This  is  an  express  statutory 

before  the  rendition  of  the  judgment,  requirement.      Burns's    An  not.    Stal. 

Osgood  V.  Smock,  144  Ind.  387;  Debolt  Ind.  (1894),  §  629;  Francis  v,  Davis,  69 

V.  Debolt,  86  Ind.  521.  Ind.  452. 

Conoealment  of  Facts.  —  An  allegation        Laohes  in  Aikiag  Beyiew.  —  In  Slate 

of  the  fraudulent  concealment  of  facts  v.  Holmes,  69  Ind.  577,  which  was  an 

is  insufiicient  if  it  fails  to  state  the  action   to    review    a    judgment   on  a 

facts,   if  any,    which  constitute   such  treasurer's  bond,  it  appeared  that  the 

fraudulent    concealment.    Osgood    v.  bond  had  been  on  file  for  three  years 

Smock,  144  Ind.  387.  and  ten  months  before  the  action  was 

flearoh  in  Pnblio  Office.  —  Where  mat-  instituted,  and  four  years  and   three 

ter  claimed  to  be  new,  on  account  of  months  before  the  rendition  of  judg- 

which  it  is  sought  to  obtain  the  review  ment.     A  year  and  four  months  after 

of  a  judgment,  is  a  matter  of  public  the  judgment  was  rendered  a  discovery 

record,  and  could  have  been  known  by  was  claimed  that  the  signature  of  the 

an  ordinarily  careful  search  of  such  judgment  defendant  to  the  bond  was 

record,  the  failure  to  show  that  proper  forged.     It  was  held  that  no  such  rea- 

diligence  was  used  to  discover  it  prior  sonable  diligence  was  shown  as  would 

to  the  trial  of  the  original  cause  is  in-  entitle   the    defendant    to   review  the 

sufficient.    Jones  v.  Tipton,  142  Ind.  judgment. 

643,  holding  that  reasonable  diligence        2.  Jones  r.  Tipton,  142  Ind.  643.     See 

in  discovering  the  facts  as  to  the  ille-  also  Francis  v.  Davis,  69  Ind.  452. 
galiiy  of  certain  taxes  before  the  ren-        '*  Material  Hew  Matter  "  Defined.  —  The 

dition   of  the  judgment  sought  to  be  words"  material  new  matter"  in  the 

reviewed  was  not  shown  by  an  allega-  Indiana  statute    mean    material    new 

tion  that  the  plaintiff  made  a  search  for  facts;    that  is,  facts  discovered  after 

the  facts  but  could  not  find  them  in  the  the  rendition  of  the  judgment,  material 

city  or  county  offices.  to  a  just  determination  of  the  cause. 

Ignorance  of  Alteration  of  Negotiable  Hornady  v.  Shields,  119  Ind.  201. 
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new  matter,  being  a  motion  for  a  new  trial.  ^ 

Verifloation.  —  The  complaint  in   an    action   or  proceeding  to 

review  a  judgment  for  material  new  matter  should  be  verified  in 
compliance  with  the  statute.* 

c.  Writ.  —  Where  a  writ  of  review  is  of  right  in  the  special 
cases  designated  by  statute,  it  is  in  the  nature  of  a  judicial  writ, 

and  in  the  main  is  subject  to  the  same  general  provisions  and 
rules  of  practice.* 

1.  Barnes  v.   Dewey,   58    Ind.  418;  action.     However,  the  complaint  did 

Webster  v.  Maiden,  41  Ind.  124;  Fiem-  not  contain  any  averment  as  to  the  in- 

ing  V,  Stout,   19  Ind.  328;    Nelson  v.  termediate    proceedings    between    the 

Johnson,  18  Ind.  329;  Hall  v.  Palmer,  service  of  the  summons  and  the  find- 

18  Ind.  5;    Roush  v.  Lay  ton,  51  Ind.  ing  of  the  court,   nor  was  anything 

106.  shown  as  to  how  the  cause  came  to  be 

Kewly  DiMOTered  ETidonoe.  —  In  Pey-  submitted  to  the  court  for  lis  finding, 

ton  V,  Kruger,  77  Ind.  486,  the  com-  nor  was  there  any  showing  supporting 

plaint  alleged  that  the  judgment  plain-  an  averment    that  default  had    been 

tiff  claimed   through   a  sale  and  con-  made   by   ihe   plaintiff.     It   was    held 

veyance  of  school   land   by  a  county  that  a  demurrer  to  the  complaint  was 

auditor  under  a  mortgage  made  by  the  properly  sustained  below, 

judgment  defendant  for  the  purchase  8.  Burns's  Annot.  Stat.   Ind.  (1894), 

money,  and  that  since  the  rendition  of  §  629;    Francis  v.  Davis,  69  Ind.  452; 

the  judgment  the  judgment  defendant  Cox  v.  Hutchings,  21  Ind.  219;  Hill  z/. 

had  discovered  new  matter,  f.  ^.,  that  Roach,  72  Ind.  57. 

the  sale  was  made  without  notice.     It  8.  Hall  v,  Wolcott,  10  Mass.  218. 

was  held  that  this  was  not  new  matter.  Hew  Prooest. —  If  a  writ  of  review  is 

but  merely  new  evidence  in  contradic-  granted,  it  is  a  new  process,  to  be  sued 

tion  of  the  recital  in  the  auditor's  deed,  out,  served,  and  leturned  like  original 

Hooassity  of  Complete  Record. —  In  an  writs,   and  in   which  the   parties  are 

action  to  review  for  material  new  mat-  again  impleaded  and  a  new  judgment 

ter  discovered  after  the  rendition  of  the  is  rendered.     Davenport  v.  Holland,  2 

original  judgment,  a  complaint  which  Cush.   (Mass.)  i;    Green  v.  French,  i 

sets  out  a  copy  of  the  original  com-  Allen  (Mass.)  265. 

plaint  and  all  the  pleadings,  the  sum-  In  New  Hampshire  the  action  of  re- 

mons,  and  the  record  in  the  case  is  not  view  is  commenced  by  a  writ  sued  out 

open  to  the  objection  thai  it  does  not  of  the  clerk's  office,  returnable  gener- 

contain  a  complete  certified  copy  of  all  ally  at  the  court  in  which  the  original 

the  proceedings,  record,  and  judgment  action  was  tried,  and  served  like  writs 

in    the    original    cause.       Hoppes   v.  of  summons  and  scire  facias.     Badger 

Hoppes,  123  Ind.  397.  r.  Gilmore,  37  N.  H.  457. 

Affidavit   of   Proposed    Witneei.  —  In  Writ  as  Pending  Bait.  —  While  a  writ 

Hill  V.  Roach,  72  Ind.  57,  it  was  held  of  review  is  a  suit  or  proceeding,  it  is 

that    the     newly    discovered     matter  not  a  pending  suit  or  proceeding  prior 

should  be  set  out  in  the  body  of  the  to  the  suing  out  of  the  writ  by  which  it 

complaint,  and  that  affidavits  of   wit-  is  commenced.     This  is  so  whether  the 

nesses   by   whom   it   was  expected  to  review  is  regarded  as  a  new  action  or 

prove  such  new  matter  filed  with  such  as  a  revival  or  renewal  of  the  original 

%complaint  could  not  be  resorted  to  in  action.     Badger  v.  Gilmore,  37  N.  H. 

determining  the  sufficiency  of  Ihe  com-  457. 

plaint  as  to  the  materiality  of  the  new  Deieription  of  Judgment.  — In  a  writ 

matter.  of  review  of  a  jud(|^ment  of  the  Court 

Judgment  by  Defimlt. — In  Comer  v,  of    Common    Pleas,    an    omission    to 

Himes,  58   Ind.  573,  the  complaint  al-  allege  that  the  judgment  was  rendered 

leged  that  since  the  recovery  of  a  judg-  on  complaint  of  the  defendant  in  re- 

ment  by  default  against  the  plaintiff  on  view,  in  affirmance  of  a  judgment  of  a 

review  he  had  discovered  material  new  justice  of  the  peace,  was  held  to  be  no 

matter  constituting  a  defense  to  the  ac-  variance.       Anderson    v.     Brown,    10 

tion,  and  prayed  for  permission  to  set  Gray  (Mass.)  92. 

up  such  new  matter  in  defense  of  the  Iisnanoe  Out  of  Wrong  Ck>nrt. —  Where, 
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5.  Defendant's  Pleading  —  To  complaint.  —  After  service  of  notice 
of  the  filing  of  the  complaint,  the  defendant  in  review  may  inter- 
pose a  demurrer  with  the  like  effect  as  in  civil  actions  generally,* 
or  he  may  answer,  or  take  such  other  steps  as  are  prescribed  by 
statute  and  the  general  rules  of  practice  in  respect  to  civil 
causes.* 

To  Writ  —  In  Vermont^  where  review  is  commenced  by  writ,  a 
writ  setting  forth  the  facts  on  which  the  party  relies,  as  a  ground 
for  the  relief  asked  for,  does  not  at  once  bring  forward  the  origi- 
nal action,  and  may  be  met  by  a  plea  or  demurrer  as  other  writs 
may.  Though  the  defenses  which  may  be  set  up  are  not  many, 
facts  which  constitute  a  defense,  and  which  afford  sufficient 
reason  why  the  review  should  not  be  granted,  may  be  pleaded 
in   bar.'     In   other  jurisdictions    a    writ   of  review   cannot   be 

by  statute,  writs  of  review  were  made  first  entering  a  rule  to  answer.     Leech 

returnable   in   the  Court  of  Common  v.  Perry,  77  Ind.  422. 

Pleas  in  the  county  where  judgment  2.  Answer  to  Complaint  for  Error  Ap- 

was  rendered.it  was  held  thai  a  writ  parent.  —  )A^hen    a    complaint    assigns 

which  was  not  issued  or  sued  out  in  errorsof  law  apparent  on  the  face  of  the 

the  court  to  which  it  was  made  return-  record,  the  defendant  can  in  his  answer 

able  would  be  quashed.     Exeter  Bank  assign   other  errors  apparent  on   the 

V.  Gilman,  8  N.  H.  332.  face  of  the  record,  which,  if  assigned  as 

Indorsement  of  Writs.  —  In  Tracy  v,  cross-errors  on  appeal,  would  result  in 
Perry,  5  N.  H.  172,  it  was  said  that  an  affirmance  of  the  judgment;  or  he 
writs  of  review  are  judicial  and  not  may  interpose  such  defenses  as  the 
original  writs  within  the  meaning  of  a  statute  of  limitations,  the  pendency  of 
statute  requiring  the  indorsement  of  an  appeal  from  the  judgment,  or  pay- 
writs,  ment;  or  he  may  deny  that  the  copy  of 

1.  Hornady  v.  Shields,  119  Ind.  201.  the  record  set  out  in  the  complaint  is  a 

QueetionB     Baised     by     Demurrer. —  correct  and  complete  copy  of  the  record 

Where   ihe   review   is   not  sought  for  sought   to  be   reviewed.     Buscher   v. 

newly  discovered  matter,  a  demurrer  Knapp,  107  Ind.  340;  Kiley  v.  Murphy, 

to   the  complaint  raises   the  question  7  Ind   App.  239. 

whether  any  error  of  law  appears  in  Sufficiency  of  Answer  to  Show  Defieets  in 

the  proceedings  and  judgment.    Evans-  Becord. —  Where  the  copy  of  a  record 

ville,  etc.,  R.  Co.  v,  Maddux,  134  Ind.  filed  with  the  complaint  did  not  show 

571.  on  its  face  that  it  was  incomplete,  and 

Bar  of  Statute  of  Limitations.  —  The  the  answer  failed  to  point  out  the  de- 

question  whether  or  not  an  action  of  re-  ficiency,  it  was  held  that  an  allegation 

view  was  brought  within  the  statutory  that  a  motion  was  made  to  strikeout 

time  cannot  be  raised  by  demurrer  to  part  of  the  testimony  did  not  show  the 

the   complaint.     Funk    v.    Davis,    103  record  to  be  incorrect  or  incomplete,  no 

Ind.  283;  Indianapolis  First  Nat.  Bank  such  motion  or  any  ruling  (hereon  ap- 

V,  Hanna,  12  Ind.  App.  240.  pearing  by  the  record  itself.     Kiley  v, 

'  Harmless  Error  in  Overruling  Demur-  Murphy,  7  Ind.  App.  239. 

rer.  —  Error  in  overruling  a  demurrer  Matters  Hot  Apparent  —  Propriety    of 

to  a  complaint  for  a  review  may   be  Motion  to  Dismiss.  —  The  pendency  of 

cured  by  the  conclusions  of  law  made  an  appeal  from  the  judgment  of  which 

upon   the   facts   found.     Ferguson    r.  a  review  is  sought  cannot  be  presented 

Hull,  136  Ind.  339.  by  a  motion  to  dismiss  the  complaint. 

Filial  Judgment  on  Overruling  Demur-  The  proper  method,  where  the  fact  that 

rer.  — When  a  demurrer  to  a  complaint  an  appeal  has  been  prosecuted  is  not 

setting  up  error  of  law  appearing  on  apparent  on  the  face  of  the  record,  is 

the  face  of  the  record  is  overruled,  and  by   answer.     Buscher  v.    Knapp,    107 

the  defendant  does  not  offer  to  answer,  Ind.  340. 

it  is  not  error  to  render  final  judgment  8.  Davis   v.   Beebe,   5   Vt.    560,  per 

of  reversal  upon  the  demurrer,  without  Williams,  J. 
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attacked  by  demurrer.^ 

Itnashal  and  Abatement  of  Writ  —  Like  other  writs,  a  writ  of  review 
may  be  quashed  on  motion  or  abated  upon  a  plea  in  abatement.' 

8et-oft  —  The  defendant  in  review  will  not  be  permitted  to  plead 
a  set-off.* 

Hew  Matter  Slnee  Original  Judgment.  —  The  only  errors  or  Irregulari- 
ties which  are  available  on  review  are  those  which  were  com- 
mitted or  which  occurred  prior  to  or  in  connection  with  the 
judgment  sought  to  be  reviewed.  New  matter  arising  since  the 
final  judgment  in  the  original  action  and  after  the  institution  of 
the  proceedings  to  review  cannot  be  considered.  Hence,  no 
matter  or  thing  which  has  arisen  since  the  judgment  in  the  origi- 
nal cause  can  be  pleaded  in  bar  of  the  further  maintenance  of  the 
suit;  nor  will  any  defense  be  permitted  which  could  not  have 
been  made  in  the  original  action.* 

Jnriedletien  of  Defendant  Treated  as  to  be  tried ''  on  the  pleas  made  upon 
Konreeldent.  —  When  the  plaintiff  pro-  the  former  trial  upon  record,"  if  the 
cures  a  cause  to  be  continued  for  the  only  plea  in  the  original  action  was  the 
purpose  of  giving  notice  to  the  defend-  general  issue,  a  demurrer  to  the  decla- 
ant  and  afterwards  obtains  a  judgment  ration  cannot  be  filed  on  review.  El- 
and enters  Into  a  recognizance  to  re-  dridge  v.  Bellows,  Smith  (N.  H.)  356. 
fund  and  pay  back  what  may  be  recov-  Conditional  Bevlew  —  Honoompllance 
ered  on  the  writ  of  review,  he  cannot  with  Terms.  —  Where  a  review  is 
plead  in  bar  thai  the  defendant  was  granted  unless  the  defendant  in  review 
within  the  state  at  the  time  when  the  complies  with  certain  terms  imposed, 
judgment  was  taken  against  him,  for  compliance  with  such  conditions  may 
the  reason  that  the  proceedings  before  be  pleaded  in  bar  of  the  action  of  re- 
the  justice  are  equivalent  to  a  legal  ad-  view.  Jones  v,  Eaton,  51  Me.  386. 
judication  in  the  suit  that  the  defend-  2.  Ballard  c/.  McLean,  Quincy  (Mass.) 
ant  in  such  proceedings  was  out  of  the  106;  Hall  v.  Wolcott,  10  Mass.  218. 
etate.    Davis  v.  Beebe,  5  Vt.  560.  Where  the  PlaLitlff  In  Bevlew  Is  Not 

1.  Eldridge  v.  Bellows,  Smith  (N.  H.)  Entitled  to  a  Eeview,  the  court  will 
356,  wherein  the  following  reasons  quash  the  writ  on  motion,  or  abate  it 
were  assigned:  '*  First.  Because  there  on  the  discovery  of  the  defect.  Hall 
can  be  no  demurrer  to  any  writ.  From  v,  Wolcott,  10  Mass.  218. 
the  nature  of  the  demurrer,  it  must  Defective  Service. —  It  is  competent  to 
be  to  the  declaration.  Demurrer  ad-  the  court,  in  its  discretion,  to  quash  a 
mlts  the  facts  stated  in  the  declara-  writ  of  review  upon  motion  for  a  defect 
tion.  The  writ  is  not  before  the  court  of  service,  or  put  the  defendant  to 
on  demurrer.  Defects  in  the  writ  can  plead  the  matter  in  abatement.  Tilton 
only  be  taken  advantage  of  in  abate-  v,  Parker,  4  N.  H.  142. 
mem  or  motion  to  the  court  to  quash.  8.  A  Bet-off,  being  in  the  nature  of  a 
Second.  No  demurrer  to  the  declaration  cross-action,  cannot  be  introduced  into 
in  writ  of  review,  unless  there  is  also  the  cause  upon  review.  Edgerly  v. 
an  issue  to  the  country;  and  both  do  Emerson,  4  N.  H.  147. 
not  lie  where  there  is  but  one  count.  4.  Burley  v.  Burley,  6  N.  H.  205; 
And,  in  this  case,  there  can  be  none  Barker  v,  Wendell,  12  N.  H.  119;  Otis 
put  in  on  the  review,  because  this  v.  Currier,  17  N.  H.  463;  Zollar  v. 
would  be  trying  the  cause  on  a  differ-  Janvrin,  49  N.  H.  114;  Todd  v.  Barton, 
ent  plea  from  that  on  which  it  was  117  Mass.  291.  See  also  Hart  z^.  John- 
tried  before;  certainly  not,  unless  by  son,  7  Mass.  472;  Whitton  v.  Bicknell, 
consent,  or  on  leave  obtained,  if  such  3  Allen  (Mass.)  472;  Worley  v.  Elletts- 
can  be  granted.     But  in  this  case  the  ville,  60  Ind.  7. 

party  may  have  all  the  advantage  he  £ffeot  of  BepUoatlon  npon  Bad  Plea. — 

wishes  In  arrest  of  jadgment."  A  plea  in  bar  setting  forth  matter  aris- 

Trial  on  Former  Pleas.  —  Where   by  ing  subsequent  to  the  original  judg- 

statute  an  action  of  review  is  required  ment  is  irregular,  and  such  plea  is  not 
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REVIEW. 


Amiinilm— ^ 


6.  AmendmentB  —  a.  Of  Pleadings  in  Proceedings  for 
Review. — The  general  principles  respecting  amendments  are 
applicable  to  the  amendment  of  the  pleadings  in  proceedings  to 
review  commenced  by  a  complaint ;  *  and  a  writ  of  review  may 
be  amended  in  a  proper  case,  as  to  matters  of  mere  form,*  or  in 
such  a  manner  as  properly  to  designate  a  defendant  and  validate 
service  upon  him.' 

cured  or  strengthened  by  a  replication,  original  action.     Barker   v.  "Wendell, 

Oiis  V.  Currier,  17  N.  H.  463.  12  N.  H.  119. 

Belaaaa  After  Judgment.  —  No  matter  Seal  Action  —  Subsequently  Acquired 

which  has  arisen  since  the  judgment  71rV/r.— On  review  of  a  real  action,  the 

can  be  pleaded  in  bar  of  the  original  demandant  must  recover  on  the  state 

action.     If  the  verdict  and  judgment  of  his  title  at  the  time  of  the  commence- 

were  originally  right,   nothing  which  ment  of  the  original  suit,  and   not  at 

has  since    occurred    can    make   them  the  time  of  the  commencement  of  the 

wrong.     Therefore,   a   release  of    the  action  of  review.     Berry  v,  Whitaker* 

original  cause   of  action,   after  judg-  58  Me.  422. 

ment,  is  without  effect,  unless  it  Betterments,  —  The  merits  which 
amounts  to  a  release  of  the  judgment,  were  originally  tried  are  alone  to  be 
Burley  v.  Burley,  6  N.  H.  204,  wherein  tried  on  the  review;  a  claim  for  better- 
it  was  said:  *' We  are  not  aware  of  any  ments  cannot  be  set  up.  Hart  v, 
new  matter  that  can  be  pleaded  by  a  Johnson,  7  Mass.  472. 
plaintifif  in  review.  A  defendant  in  Hew  Stepi  in  Original  Action.— In 
review  may,  perhaps,  plead  a  release  ptoceedings  to  review  no  new  steps 
of  the  right  of  review.*'  can  be   taken   in  the  original  action. 

Objections  as  in  Appellate  Practice. —  Ex  p.  Kiley,  135  Ind.  225;  Keepfer  v. 

A  supplemental  answer  which  seeks  to  Force,  86  Ind.  81;  Leech  v.  Perry,  77 

make  issues  or  make  a  defense  which  Ind.  422;  Brown  v.  Keyser,  53  Ind.  85. 

was  available  only  in  the  original  ac-  1.  Bush  v.  Bush,  46  Ind.  70;  Smith 

tion    will    not   be   allowed.     Such    de-  v.  Noe,  30  Ind.  117;    Foster  v.  Potter, 

fenses  only  are  proper  as  would  have  24  Ind.  363.     And  see  generally  article 


Amendments,  vol.  i,  p.  458. 

The  Amendment  (rf  the  Complaint  is 
proper  where  it  fails  to  make  out  a 
case  authorizing  a  review.     Foster  v. 


been  available  had  an  appeal  been 
taken  from  the  original  judgment 
instead  of  review  sought.  Kiley  v. 
Murphy,  7  Ind.  App.  240. 

Insolvency  Since  Original  Judgment.  —  Potter,  24  Ind.  363. 
The  original  defendant  in  a  writ  of  r;-  Pleadings  Treated 
view  cannot,  in  his  defense  thereto,  Where  there  is  a  variance  between  the 
avail  himself  of  a  discharge  in  insolv-  case  made  by  the  pleadings  and  that 
ency  obtained  in  pursuance  of  proceed-  made  by  the  proof,  and  the  pleadings 
ings  commenced  since  the  rendition  of  could  have  been  amended  so  as  to  cor- 
the  original  judgment  against  him.  respond  with  the  proof,  such  amend- 
Foster  v.  Plummer.  3  Cush.  (Mass.)  ment  will  be  presumed,  on  appeal,  to 
381.  But  it  would  be  otherwise  if  pro-  have  been  made.  Evansville,  etc.,  R. 
ceedings  in  bankruptcy  had  been  com-  Co.  v,  Maddux,  134  Ind.  571. 
menced  during  the  pendency  of  the  8.  Gale  z/.  French,  16  N.  H.  95 ;  Cole- 
original  action,  and  a  continuance  to  brook  v.  Merrill,  49  N.  H.  213. 
await  the  discharge  had  there  been  Security  for  Costs. —  Where  the  amend- 
asked  for.  Todd  v.  Barton,  117  Mass.  ment  of  a  writ  of  review  in  the  particu- 
2QI.  See  Whitton  v.  Bicknell,  3  Allen  lar  of  mere  form  is  a  matter  of  right, 
(Mass.)  472.  the  court  has  no  discretion  to  require  a 

Brief  Statement  in  Defense  —  Ctoneral  plaintiff  in  review  10  furnish  security 

Issne. —  When   an  action  is  reviewed,  for  costs  as  a  condition  of  the  amend- 

tbe  defendant  cannot,  upon  the  review,  ment.     Gale  v.  French,  16  N.  H.  95. 

hie  a  brief  statement  of  matter  in  de-  Tinder  the  Earlier  Masiachuetts  Stat- 

fense  arising  since  the  original  judg-  ntes  no  amendments  in  the  pleadings 

ment.    But  if  the  new  mailer  avoids  the  could  be  allowed.     See  Bowditch  Mut. 

plaintiff's  cause  of  action  from  the  be-  F.  Ins.  Co.  v.  Winslow,  3  Gray  (Mass.) 

ginning,  it  may  be  given  in  evidence  415. 

under  the  general  issue  filed  in  the  8.  Defective    Service.  —  Where   there 
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Ai  BeipeotB  Parties.  —  Amendments  which  will  make  a  change  in 
the  parties  to  be  affected  by  the  final  determination  will  not  be 
allowed.* 

d.  Of  Original  Pleadings.  —As  to  the  amendment  of  the 
pleadings  in  the  original  action  the  authorities  differ.  Thus  in 
Indiana,  where  the  review  is  instituted  by  complaint,  it  has  been 
held  that  the  original  pleadings  cannot  be  amended  ;*  but  in  New 
Hampshire  such  amendments  have  been  allowed,*  though  not  for 
the  purpose  of  changing  the  form  or  cause  of  action.* 

7.  Trial—  Eeview  of  Original  ETidence.  —  On  the  review  proper,  in 
the  absence  of  any  statutory  provision  to  the  contrary,  and  if  no 
facts  have  been  agreed  to  which  would  restrict  a  presentation  of 
the  whole  case,  all  the  original  evidence  and  all  the  evidence 
which  would  have  been  competent  on  the  original  trial  may  be 
introduced,  in  the  like  manner  as  on  an  ordinary  trial  of  an  action 
at  law.* 

are  two  defendants  in  review,  one  of  8.  Amendmmit  by  Defendant. — Thede- 
whom  was  supposed  both  in  the  origi-  fendant  cannot  be  permitted  to  amend 
nal  writ  and  in  the  writ  of  review  to  his  pleadings  in    the  original  action, 
be  an  inhabitant  of  a  town  within  the  Leech  v.  Perry,  77  Ind.  422. 
state,  it  was  held  that  a  service  of  the  8.  Knox  7/.  Knox,  I2  N.  H.  352. 
writ  of  ret^iew  upon  (heir  attorney  who  An  Amendment  of  the  Bedaration  may 
had  appeared  in  the  cause  was  insuffi-  be    permitted    on    review.       Frost    v, 
cient.     And  it  was  further  held  that  if  Chesley,  Smiih  (N.  H.)  202. 
at  the  lime  of  such  service  both  the  Begarded  as  New  Action.  —  For    the 
defendants  were  in  fact  inhabitants  of  purpose  of  amendment  an  action  of  re- 
another  stale,  affidavits  showing  that  view  may  be  regarded  as  a  new  action, 
fact  could  not  cure  the  defect  of  serv-  Gaboon  v,  Coe,  57  N.  H.  556;  Zollar  v, 
ice,    though    they     might    furnish     a  Tanvrin,  49  N.  H.  114;  Burley  v.  Bur- 
ground  for  leave  to  amend  the  writ  of  ley,  6   N.   H.  204.     See  also  Frost  v. 
review  in  such  manner  as  to  make  the  Chesley,  Smith  (N.  H.)  202. 
service  good.     Tilton  v,  Parker,  4  N.  A  Declaration  for  Goods  Sold  and  I^Ut- 
H.  142.     In  this  case,  upon  an  affidavit  ered,  and   goods   bargained   and  sold, 
showing  that  the  defendant  had  in  fact  may  be  amended  by  adding  a  count  for 
removed  from  the  state,  an  amendment  not  accepting  and  paying  for  the  goods, 
to  the  writ  was  allowed  upon  terms  so  Bailey  v.  Smith,  43  N.  H.  409. 
as  to  describe  him  as  a  nonresident.  4.  Edgerly  v.  Emerson,  4  N.  H.  147; 

1.  Bestoration  of  Name  Stricken  Out.  —  Pearson  v.  Smith,  54  N.  H.  65. 

In    Fling  v,  Trafton,    13  Me.  295,  on  6.  Wilbur  z/.  Dyer,  39  Me.  169. 

motion  of  the  plaintiff's  attorney  in  the  A  Deposition  Used  on  tiie  Origpinal  Trial 

original   writ,  one  of  the  two  defend-  is  admissible  on  the  review  although 

ants  named   was  stricken   therefrom,  the  deponent  has  become  a  party  to 

and   the  court  refused   to  permit  the  the  suit  as  administrator  of  the  original 

restoration  of  the  name  so  stricken  out,  defendant.     Gold  v.  Eddy,  i  Mass.  i. 

at  the  trial  of  the  review,  on  the  mo-  Trial  npon    Original  Pleadings.  —  By 

lion  of  the  original  plaintiff.  the   provisions  oT  the  New  Hampshire 

Guardian  and  Ward. —  Where  a  peti-  statute   in    force    in    1845,  actions  of 

tion  for  a  review  of  the  judgment  and  review  were  to  be  tried  upon  the  plead- 

proceedings  in  partition  has  been  pre-  ings  in  the  original  action,  such  plead- 

sented  in  the  name  of  a  guardian  and  ings  being  amendable  in  the  discretion 

in  behalf  of  certain  minors,  and  notice  of  the  court.     Otis  v.  Currier,  17  N.  H. 

has  been  ordered  thereon,  and  the  op-  463. 

posing   party  has  appeared,  it  cannot  An  Auditor's  Beport  in  the  Original 

be  amended  so  as  to  make  the  minors  Bait    is    admissible  on   a  trial  of  the 

the  petitioners  by  such  person  as  their  same  action  on  review.     Pickering  v. 

guardian.     Elwell  v.  Sylvester,  27  Me.  De  Rochemont,  fo  N.  H.  179. 

536.  Copies  of  Papers  Used  at  Trial.  —  The 

i3  Encyc.  PI.  &  Pr.  —  66  1041  Volume  XVIII. 


B«Tt«w  of  Bight.  RE  VIE  W.  friaL 

B«trial  of  IsniM  of  Law  and  Faot.  —  All  issues  of  law  or  fact  which 
were  tried  in  the  original  action,  or  the  raising  of  which  was 
omitted  therein  without  fault  of  the  petitioner,  are  to  be  retried 
as  if  no  judgment  had  been  rendered.* 

The  Jadgment  Originally  Bonderod  Cannot  Bo  Viod  at  the  trial  on  the 
review  z,s  prima  facie  evidence  of  any  facts  necessary  to  be  estab- 
lished at  such  trial.' 

Mpnlatioaa  and  Agroomonta  made  in  the  original  action  are  not 
binding  on  the  parties  in  the  trial  by  way  of  review,  unless  it  is 
apparent  that  it  was  not  intended  that  such  a  stipulation  should 
be  effective  and  confined  in  its  operation  to  the  original  cause 
only.* 

requirement  of  a  statute  that  the  plain-  not  ignore  matters  apparent  which  will 

tiff  in  leview  shall  produce  copies  of  all  prevent  a  reversal  of  the  judgment, 

papers  used  at  the  trial  will* not  entitle  Travelers'  Ins.  Co.  v.   Prairie  School 

the  adverse  party  to  use  a  copy  of  a  Tp.,  151  Ind.  36. 

paper  which  was   in  evidence  at  the  1.  Fuller  v.   Storer,    iii   Mass.   281 

trial,  if  the  production  of  the  original  {citing  Perry  v,  Goodwin,  6  Mass.  4q8; 

is  within  his  power.     Belknap  v.  Wen-  Hart  v,  Johnson,  7  Mass.  472;  Good  v. 

dell,  31  N.  H.  92.  Lehan,  8  Cush.  (Mass.)  299;  Anderson 

FaUaro  to  Prodnoo  Ctopiee  of  Original  v.  Brown,  10  Gray  (Mass.)  92]. 

Papers.  —  Where  it  is  provided  by  stat-  Frovinoo    of   Court    and   Jury.  —  The 

ute  that  the  party  reviewing  shall  pro-  issues  in   law   are  to  be  tried  by  the 

duce  attested  copies  of  the  writ,  plead  court  and  the  issues  of  fact  by  a  jury, 

ings,  judgment,  and  all  papers  used  Perry  v.  Goodwin,  6  Mass.  496. 

and  hied  at  the  former  trial,  otherwise  Trial  do  Novo.  —  '*  Upon  review,  the 

a  nonsuit  shall    be  catered,  it  is  not  action  is  to  be  tried  as  if  no  verdict  had 

a  peremptory    ground    for  a  nonsuit  ever    been    rendered  —  in     the    same 

against  a  plaintiff  who  has  produced  manner  as  if  no  judgment  had   been 

the  usual  copies,  certified  to  be  copies  '  rendered  thereon;'  therefore,  nothing 

of  all  papers  used  and  filed  upon  the  can  be  done  here,  in  the  way  of  cor- 

former  trial,  that  a   paper  known  to  recting  an  error  in  the  former  judg- 

have^been  so  used  is  not  copied.    The  ment,  but  by  a  trial  of  the  cause  anew, 

court   may  allow  time  to  supply  the  and  opening  the  merits  of  the  whole 

omission.     Belknap  v.  Wendell,  31  N.  action.'*    Johnson  v.  Atlantic,  etc.,  R. 

H.  92.  Co.,  43  N.  H.  410. 

Evldenoo  at  Former  Trial.  —  By  the  8.  Messer  v.  Swan,  4    N.   H.  481, 

Massachusetts   statute   of    1786,  c.    66,  wherein  a  statute  requiring  causes  10 

§  I,  each  party  in  an  action  of  review  be  tried  on  review  in  the  same  manner 

was  entitled  to  all  the  evidence  used  at  as  if  no  judgment  had  been  rendered 

the   former  trial  which   at   that   time  therein  was  construed  to  mean  that  the 

was  not  liable  to  any  legal  objection,  first  judgment  should  have  no  weight 

or  which  at  the  review  might  not  be  in  the  second  trial  nor  be  evidence  of 

obtained  from  the  same  source  in   a  the   facts   of  the  case   for  or  against 

better  or  more  authentic  form.     Gold  either  party. 

V.  Eddy,  I  Mass.  z.  Ezeontlon of  Noto.  —  Upon  the  trial  of 

In  Lidiana  the  cause  is  tried  by  the  a  review  of  an  action  on  a  note,  the 

record  alone.     Evansville,  etc.,  R.  Co.  original  judgment  in  favorof  the  plain* 

V,  Maddux,  134  Ind.  571.  tiff  is  not  prima  facie  evidence  of  the 

Xattors   Apparent.  —  If    the    insuffi-  due  execution  of  the  note.    Good  v. 

ciency  of  the  original    complaint  be-  Lehan,  8  Cush.  (Mass.)  299. 

comes  apparent  on  review,  the  judg-  8.  Agreement  "for  thePnrposoof  Thii 

ment  of  the  trial  court  will  be  upheld,  Suit."  —  A  review  is  a  new  action;  and 

where  it  appears  (hat  there  was  a  dis-  if  the  parties  in  the  original  suit  make 

cussion  below  by  counsel  as  to  the  suf-  an  agreed  case  '*  for  the  purposes  of 

ficiency   of    the    complaint,   although  this  suit,"  it  will  not  be  evidence  in  a 

attention  was  not  called  to  the  partic-  jury  trial  of  the  review.     Pagev.  Brew- 

Qlar  defect.     The  reviewing  court  will  sier,  58  N.  H.  126. 
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8.  Verdict.  —  The  verdict  must  be  sufficient  to  serve  as  the 
foundation  of  a  proper  judgment.*  Like  other  verdicts,  it  may 
be  corrected,  or,  in  a  proper  case,  set  aside.* 

9.  Judgment  —  a.  In  General.  —  The  object  of  proceedings 
to  review  is  to  do  complete  justice  between  the  parties  to  the 
controvers}*,  by  correcting  errors  or  irregularities  in  the  original 
action,  upon  consideration  of  matters  which  might  properly  have 
been  presented  therein,  but  which,  without  fault  of  the  com- 
plaining party,  were  not  so  presented.  Therefore,  the  judgment 
required  to  be  rendered  on  the  review,  though  usually  prescribed 
b}'  statute,  should  in  effect  be  such  a  judgment  as  is  warranted 
by  the  circumstances,  and  should,  so  far  as  practicable,  place  the 
parties  in  the  position  they  would  have  occupied  as  the  result 
of  the  original  action,  if  no  error  or  irregularity  had  occurred 
therein,  and  if  all  the  matters  justifying  a  recovery  or  constitut- 
ing a  defense  had  been  presented  thereon.* 

Binding  Elfeot  on  Legal  Bopretentativ68.  diet  by  a  merely  nominal  difference,  it 

—  Up3n    review,   a    stipulation    made  may,  in  its  discretion,  rctarn  a  verdict 

upon  granting  a  review  to  an  insane  for    the    amount  of  the   former  one. 

person  under   guardianship,  thai  the  Carpenter  ».  Pierce,  13  N.  H.  403.     See 

respondent  may  testify  without  objec-  also  Swett  v.   Sjllivan,  7  Mass.  346. 

lion,  is  binding   upon   the  legal  repre-  And  see  generally  article  Verdicts. 

sentative  of  the   petitioner,   who  has  8.  Correetion  by  Judgment. —The  jury 

since   died.      Austin    z\    Dunham,   65  may  find  a  verdict  for  the  origfinal  dc 

Ms.  533.  fendant,  or  for  the  original  plainiiff. 

Limiting  Effect  of  Agreement.  —  Where  with  greater  or  less  damages  than  he 

the  case  does  not  show  that  an  agree-  recovered  at  the  former  trial;  and  upon 

ment  made  in  the  original  action  and  comparing  the  two  verdicts,  any  error 

relating   to   the   amount    of    recovery  will    be   corrected    by    the    judgment 

therein   was   intended   by   the  parties  on   the   review.     Swett  v.  Sullivan,  7 

thereto  to  relate   to  that  action  only,  Mass.  346. 

evidence  of  that  agreement  is  compe-  Beferenoe  to  Correct  Verdict.  —  Where 
tent,  in  an  action  of  review,  upon  the  it  is  suggested  that  the  increased  dam- 
question  of  the  amount  in  controversy,  ages  awarded  by  a  verdict  on  review 
Russell  V.  Babbitt.  60  N.  H.  373.  was   for  accrued'  interest,  unless   the 

SettXenient     Between     Principal     and  parties  agree  the  question  will  be  re- 

Sorety.  —  Where  one  surety  recovers  of  ferred  to  a  judge  at  nisi  prius,  to  de- 

his  cosurety  his  proportion  of  the  whole  termine   what  part  of  the  excess,   if 

sum  paid,  and   afterwards  receives  of  any,    was   interest,   and    to  malce  an 

the  principal  the  sum  so  paid,  and  the  equitable  deduction.     Crehore  v.  Pike, 

cosurety  reviews  the  action,  evidence  47  Me.  435. 

of    the    sum    paid  by    the    principal.  Betting  Aside. —  The  judge  may  set 

though  it  might  have  been  introduced  the   verdict   aside   for  any  reasonable 

in  evidence  on  the  original  trial  to  re-  and  just  cause,  directing  a  new  trial, 

duce  the  damages,  is  not  admissible  for  Ruggles  v.  Freeland,  6  Mass.  513. 

that  purpose  upon  the  trial  of  the  re-  8.  Sabstitation of  New  Judgment.  —  In 

view.     Messer  v.  Swan,  4  N.  H.  481.  Dunlap  v.  Burnham,  38  Me.  112,  under 

1.  Gompariflon  of  Yerdicta.  —  In  an  ac-  a  statute  providing  that  on  review  such 
tion  of  review  commenced  by  the  de-  judgment  should  be  rendered  as  law 
fendant  in  the  original  action,  when  and  justice  might  require,  without  re- 
the  jury  has  first  found  in  favor  of  the  gard  to  the  former  judgment,  except  as 
original  plaintiff  the  amount  of  dam-  is  specially  provided,  it  was  held  that 
ages  which  he  is  justly  entitled  to  the  judgment  on  review  should  be  sub- 
recover,  it  may  then  talce  into  consider-  stltuted  for  the  former  judgment,  malt- 
ation  the  former  verdict,  and  ascertain  ing  that  judgment  a  nullity.  See  also 
the  amount  of  it;  and  if  the  estimated  Stevens  v.  Sabin,  20  N.  H.  529. 
damages  are  less  than  the  former  ver-  Similar  Judgment. —  Where  final  judg- 
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d.  Form  and  Sufficiency. — The  form  of  the  judgment, 
unless  it  is  prescribed  by  statute,  is  unimportant,  and  ail  that  is 
necessary  is  that  the  intent  of  the  reviewing  court  in  making  its 

meat  has  been  rendered  on  a  petition  review,  and  which  it  is  thus  made  to 

for  partition,  and  on  review  precisely  appear  he  ought  to  have  recovered  in 

the  same  partition  and  judgment  are  the  first  instance;  and  costs  are  added, 

had  as  were  originally  had,  the  former  If  he   was    originally    defendant  and 

judgment  is   not  affected   by  the  pro-  judgment  was  obtained   against  him. 

ceedings  in  review.     Dyer  v.  Wilbur,  he  has  judgment  for  such  damages  as 

48  Me.  287.  will  restore  to  him  the  amount  which 

Eevenal  in  Part.  —  Independently  of  it  appears  was  wrongfully   recovered 

any  statutory  provision,  a  former  judg-  against  him  in  the  first  instance,  wiih 

ment  may  be  reversed  in  part  on  a  re-  his  costs.     Knox  v.  Knox,    12    N.    H. 

view.     Galloway  v.   Pitman,  3   Mass.  352;  Otis  r.  Currier,  18  N.  H.  85. 

408.  /n  a  lieal  Action^  if  the  plaintiff  has 

In  Indiana  "  the  court  may  reverse  obtained  judgment,  the  defendant,  on 

or  affirm  the  judgment,  in  whole  or  in  recovery  upon  review,  has  iudgment 

part,  or  modify  the  same,  as  (he  justice  for  the  land  or  for  so  much  of  it  as  he 

of  the  case  may  require."     AIsop  v.  appears  to  be  entitled  to.     Andrews  v. 

Wiley,  17  Ind.  452.  Foster,  42  N.  H.  376.     And  see  Otis  v. 

In  Maifie^  where  a  judgment  on  re-  Currier,  18  N.  H.  85. 

view   is  not  a  mere  affirmance  or  re-  On  the  Review  of  Foreclosure  Proceed- 

versal     of  the    original    judgment    it  ings^  if  it  appears  that  the  mortgage 

should  be  rendered  as  required  by  the  was  invalid,  the  defendant  will  have  a 

merits  of  the  former  judgment,  except  judgment  to  recover  the  possession  of 

as    otherwise    prescribed    by    statute,  the  land.     The  foreclosure  cannot  avail 

f.  ^.,  where  the  damages  of  the  former  unless  the  judgment  stands  unaffected, 

judgment  are   reduced    below    or    in-  for  it  is  founded  upon  the  judgment, 

creased  above  those  awarded   on   the  If  it  appears  on  the  review  that  the 

review,  in  which  case  I  he  judgment  may  plaintiff  recovered  his  conditional  judg- 

be  rendered  or  offset  so  as  to  do  final  ment   for   too  great  a  sum,  the   fore- 

and  complete  justice  between  the  par-  closure   fails   in    like  manner,  and  a 

ties.      Dunlap    v,    Burnham,   38    Me.  corresponding    conditional    judgment 

21 1.  must  be  rendered,  that  if  the  defend- 

The  former  judgment  cannot  be  re-  ant  shall  pay  the  amount  then  found 

versed    in   whole   or  in   part;    but   if  to   be   due,  within   the  usual  term,  a 

wrong,  the  plaintiff  in  review  will  have  writ  of  possession  shall  issue  to  restore 

judgment  to  recover  back  the  money  the    possession    to    him.     Rents    and 

erroneously   recovered   in   the   former  profits  cannot  be   deducted   from  the 

suit;  or,  if  right,  the  defendant  in  re-  sum  found  due,  upon  the  review.     Otis 

view  will  recover  his  costs  of  review,  v.  Currier,  18  N.  H.  85. 

and  may  execute  his  former  judgment  Reversal  of   Satisfied  Judgment,  —  A 

if    not  already   satisfied.       Curtis    v.  defendant  who,  after  satisfying  a  judg- 

Curtis,  47  Me.  525;  Dyer  v.  Wilbur,  48  ment  against  him,  reviews  and  wholly 

Me.  287.  reverses  it,  is  entitled  to  the  sum  which 

Under  the  Maseaohusetts  Statntes  the  the  plaintiff  recovered  in  damages  and 

judgment  in   review   may   affirm,    re-  interest  thereon  from  the  time  of  such 

verse,  or  modify  ihe  former  judgment  payment  and  satisfaction  to  the  time 

in  whole  or  in  pari,  or  may  make  such  of  judgment  in    review.     Ordway   v, 

other  disposition  of  the  case  as  may  be  Haynes,  54  N.  H.  346. 

necessary  to  secure  the  just  and  legal  Reduction    of   Original   Recovery.  — 

rights    of    all     parties.       Safford    v.  Where  the  plaintiff's  verdict  on  review 

Knight,  117  Mass.  2S1.  is  less  than  his  verdict  in  the  original 

In  New  Hampshire,  if  the  plaintiff  in  action,   the   defendant  is    entitled    to 

review   prevails,    he  is    entitled   to  a  judgment  for  the  difference  between 

judgment   for  such   damages   as   will  the  verdicts  and  interest  on  the  differ- 

correct  the  error  of  the  first  judgment,  ence  for  the  time  between  the  verdicts. 

If  he    was    originally    plaintiff,    and  irrespective, of  the  question  whether  he 

failed  in  the  suit,  he  has  judgment  for  has  paid  the  former  judgment.     Shep- 

the  damages  found  by  the  jury  on  the  ard  v.  Hatch,  54  N.  H.  96. 
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determination  shall  be  apparent,  and  that  the  rights  to  which  he 
has  shown  himself  entitled  shall  be  accorded  to  the  prevailing 
party.* 

r.  Effect  —  (i)  On  Original  Proceedings,  —  In  Indiana,  if  the 
party  prosecuting  the  review  is  successful,  the  original  judgment 
is  reversed,  but  the  original  cause  is  not  finally  disposed  of  and 
may  be  proceeded  with  de  fiovo,^ 

In  ICaine,  Massaehnsetts,  and  New  Eampihire  neither  the  proceedings 
to  review  nor  the  judgment  rendered  on  such  proceedings, 
although  the  judgment  is  a  new  one  fixing  the  rights  of  the  par- 
ties, will  affect  the  original  proceedings,  or  reverse,  nullify,  or 
render  void  the  original  judgment  ab  initio,  whether  or  not  a 
different  result  from  that  on  the  first  trial  is  reached;  nor  will 
the  judgment  on  review  invalidate  acts  done  under  the  former 
judgment.* 

1.  Bpeoial  Jndgment.  —  The  court  is  original  judgment,  it  does  not  differ 
limited  to  no  form  of  judgment,  but  materially  from,  and  its  effect  Is  the 
will  render  such  special  judgment  as  same  as,  the  setting  aside  of  a  judg- 
the  just  and  legal  rights  of  the  parties  ment  on  motion  for  a  new  trial;  in 
require.  Shaw,  C.  J.,  in  Carrique  v.  either  case  the  result  is  the  setting 
Bristol  Print  Worics,  8  Met.  (Mass.)  aside  of  the  judgment  and  allowing  a 
446.  And  see  Whitton  v.  Bicknell,  3  new  trial  of  the  cause.  Hoppes  v. 
Alien  (Mass.)  472.  Hoppes,  123  Ind.  397.     The  same  rule 

Jadgment  for  FlaintiiF.  —  In  Leech  v.  will  apply  in  reviewing  an  action  of 
Perry,  77  Ind.  422,  a  judgment  that  the  lower  court  when  the  judgment  on 
'*  Final  judgment  is  rendered  tor  the  the  review  has  been  rendered  and  a 
plaintiff,  and  the  defendant  L.  pay  all  new  trial  granted  as  in  the  case  of 
costs,**  was  held  to  be  a  sufficient,  granting  anew  trial  on  motion.  Horn- 
though  informal,  judgment  of  reversal,  ady  z/.  Shields,  119  Ind.  201. 

FoUowing  Baling  on  Demnrrer  to  Com-  Ezcenive  Keoovery  in  Original  Action, 
plaint  for  &yiew.  —  *'  If  the  copy  of  the  —  Where  the  finding  in  an  action  to  re- 
record  and  proceedings,  with  the  com-  view  for  material  new  matter  simply 
plaint,  is  a  complete  and  true  copy,  shows  an  excessive  recovery  in  the 
the  ruling  on  the  demurrer  to  the  com-  original  action,  the  original  judgment 
plaint  to  re  vie  (V  raised  every  question  should  not  be  reversed,  but  should  be 
presented  by  the  assignment  of  error  modified.  Francis  v,  Davis,  69  Ind. 
for  review,  and  judgment  should  have  452. 

follofved  the  ruling  of  the  court  upon  8.  Crehore  v.  Pike,  47  Me.  435.     And 

the  demurrer,  unless  the  appellant  an-  see  Safford  v.  Knight,  117  Mass.  281; 

swered  matters  arising  after  the  ren-  Foster  v.  Plummer,  3    Cush.  (Mass.) 

dition  of  the  judgment  or  such  errors  381;      Gifford     v.    Whalon,     8    Cush. 

as  would  h.ive  been  available  as  cross-  (Mass.) 428;  Brown  v.  Brigham,  5  Allen 

errors  on  appeal.*'     Kiley  v.  Murphy,  (Mass.)  582;  Fuller  7^  Storer,  11 1  Mass. 

7  Ind.  App.  239.  281. 

2.  Betting  Aside  Original  Judgment.  —  Tinder  the  New  Hampthire  Beviied  8tat- 
It  is  not  the  purpose  of  a  judgment  in  ntee  there  is  no  technical  reversal  of 
proceedings  to  review,  to  dispose  finally  the  first  judgment,  but  a  new  judg- 
of  the  action.  The  effect  of  the  judg-  ment  is  entered  which  determines  and 
ment  is  to  reverse  and  set  aside  the  fixes  the  rights  of  the  parties  to  the  con- 
judgment  in  the  original  action,  leav-  troversy  as  they  then  appear.  Otis  f . 
ing  that  action  to  proceed  as  if  no  trial  Currier,  18  N.  H.  85.  See  also  Haynes 
had  taken  place.     Leech  y.   Perry,  77  v.  Ordway,  52  N.  H.  284. 

Ind.  422.  Liability  of  Bail  on  Original  Writ.— 

Similarity    to    Prooeedingi    for   New  In  Swett  v.  Sullivan,  7  Mass.  342,  ir 

Trial.  —  When  a  complaint  for  review  was  held  that  a  judgment  in  review 

is  based  on  the  ground  of  new  matter  was   not  a   final   judgment   upon    x\\e. 

discovered   after  the   rendition  of  the  original  writ  within  a  statute  providing 
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(2)  On  Rights  Vested  under  Original  Judgment,  —  Under  some 
circumstances  rights  of  the  original  judgment  creditor,  or  of  third 
parties,  which  have  accrued  or  become  vested  under  the  judg- 
ment originally  obtained  are  not  affected  by  a  judgment  on 
review  which  reverses  the  original  judgment  in  part.* 

(3)  On  Parties  Not  Joining  in  Review,  —  Where  one  of  several 
unsuccessful  litigants  prosecutes  a  review,  the  judgment  on  review 
may  be  so  framed  as  to  protect  such  of  the  parties  as  did  not  join 
in  such  prosecution,*  as  well  as  to  preclude  them  from  taking 

that   bail  upon  an  orifj^inal  wril  shall  less    ten    cents.     Dame   v,   Twombly, 

not    be     holden     unless    scire    facias  Smith  (N.  H.)  262. 

against  them  shall  be  served  on  them  Wh«r6tii6  Original  Judgment  Ha*  Been 

within  one  year  next  after  the  entering  flatiafied  by  a  Lovy  upon  real  estate,  the 

up  of  final  judgment  against  the  princi-  levy  is  valid  and  conveys  a  good  title, 

pal.  although   afterwards,   on   review,  the 

In  Maine  the  former  judgment  can-  original  defendant  recovers  a  judgment 

not  be  reversed  in  whole  or  in  part,  against  the  original  plaintiff  for  a  sum 

Curtis  V.  Curtis,  47  Me.  525;  Dyer  v.  equal   to    the    whole    amount  of  the 

Wilbur,  48  Me.  287.     And  see  Dunlap  former  judgment.     Curtis  z^.  Curtis,  47 

V,  1-iurnham,  38  Me.  112.  Me.  525. 

Bevlew  and  Error  Bistingnislied.  —  A  A  levy  to  satisfy  a  judgment  on  re- 
review  is  not  a  writ  of  errjr,  by  which  view,  made  on  premises  which  have 
a  judgment  is  reversed,  nullified,  and  been  previously  levied  on  under  the 
rendered  void  ab  initio.  It  is  a  reme-  original  judgment,  is  of  the  same  effect 
dial  process  to  enable  the  party  to  cor-  as  the  levy  on  a  judgment  recovered  in 
rect  wholly  or  in  part  a  former  judg-  an  ordinary  action.  Haven  v.  Libbey, 
ment  by  means  of  a  new  one.  Dyer  v.  Smith  (N.  H.)  109;  Hodgdon  v.  Lougee, 
Wilbur.  48  Me.  287.  Smith   (N.  H.)  104. 

Bestitntion.  —  Where  a  judgment  is  1.  A  Partial  Beversal  on  review  will 

reversed  upon  a  writ  of  review,  as  a  not  affect  the  original  judgment  so  as 

general  rule  there  is  no  remedy  by  way  to  preclude  a  suit  thereon.     The  first 

of  restitution  except  against  a  party  to  judgment  remains  good,   though   the 

the  record.     Little  r.   Bunce,  7  N.  H.  execution    may    be  set  off.     Hart  v. 

485.  Little,  Smith  (N.  H.)  52. 

Attorney*!  Lien  on  Original  Jadgment.  Imtj  of  Exeoution.  —  A  partial  re- 
—  Where  the  original  judgment  has  versa!  on  review  of  the  original  judg- 
been  nullified  by  the  judgment  on  re-  ment  will  not  affect  a  levy  made  there- 
view,  the  attorney  who  secured  it  has  under.  Haven  v,  Libbey,  Smith  (N. 
no  lien  thereon  which  he  can  recover  H.)  109;  Hodgdon  v.  Lougee,  Smith 
by  action.  Dunlap  v,  Burnham,  38  (N.  H.)  104;  Webber  v,  Sargent,  5 
Me.  112.  Dane's  Abr.  220. 

Increased  Becovery.  —  When  a  writ  of  An  Action  of  Bebt  Will  Lie  npon  the 

review  is  sued  out  by  the  defendant.  Original  Judgment  although  it  has  been 

the   plaintiff,   if  his  damages  are   in-  partially  reversed  on  review.     Hart  v, 

cteased,  is  entitled  to  judgment  for  the  Little,  Smith  (N.  H.)  52. 

excess  and  costs  upon    review.     An-  Dower  Sight. —  In  Drew  z'.  Munscy, 

drews  v.  Foster,  42  N.  H.  377.  Smith  (N.   H.)  317,  judgment  was  re- 

Where  a  defendant  who  had  filed  a  covered  against  two  persons  and  exe* 

bet-off  had  a  verdict  of  which  he  remit-  cution  was  levied  on  real  estate  of  one. 

ted  all  but  ten  cents  and  took  judg-  Upon  review  the  judgment  debtors  re- 

ment   for  that  amount,    and   upon    a  covered  judgment  against  the  original 

review   by   the   original    plaintiff   the  plaintiff   for  the   greater   part  of  the 

defendant  had  a  verdict  for  more  than  amount  included  in  the  original  judg- 

the  original  amount,  it  was  held  that  ment  and  levied  their  execution  on  the 

the  remission  by  the  defendant  in  the  same  real  estate.     It  was  held  that  the 

original  action  did   not  bind  him,  but  widow  of  the  original  plaintiff  was  en- 

that  he  was  entitled  to  execution  for  titled  to  dower  in  the  land, 

the  amount  of  the  second   recovery.  2.  In    Emerson   v.    Pattee,   i  Mass, 
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thereunder  benefits  which  they  did  not  seek.^ 

(4)  On  Provisional  Remedies.  —  Where  the  parties  in  the 
original  cause  have  availed  themselves  of  provisional  remedies, 
as  attachment  or  the  like,  or  have  issued  execution  or  levied 
under  an  execution  issued  in  the  original  action,  such  rights  as 
have  been  thus  acquired  are  not  affected  by  the  review  nor  by 
the  judgment  therein  where  it  substantially  follows  the  original 
judgment,  unless  at  the  time  of  the  institution  of  such  proceed- 
ings provision  was  made  or  conditions  were  imposed  relative 
thereto.* 

10.  Costs.  —  It  is  difficult  to  determine  who  is  the  prevailing 
party  on  review  because  of  the  peculiar  nature  of  the  proceed- 
ings and  because  the  statutes  require,  in  effect,  that  such  a  judg- 
ment shall  be  given  as  the  merits  of  the  case  upon  the  law  and 
the  evidence  appear  to  require.  If  a  party  succeeds  in  reversing 
the  judgment  originally  obtained  against  him,  or,  because  of  the 

482,  one  of  the  origiaal  defendants  in-  benefit  of  the  exoneration  of  the  prop- 

stiiuted  and  prosecu:ed  a  review  in  the  erty  thus  effected  by  the  review,  though 

name  of  all  the  defendants,  and  there  he  had  no  agency  in   prosecuting  it. 

was  a  verdict  for  (he  plaintiff  for  a  sum  Furthermore,    it    was    held    that    the 

greater  than  that  originally  recovered,  plaintiff,  not  having  caused  the  review 

after  which  the  defendant  who  did  not  to  be  prosecuted,  could  not  be  charged 

prosecute  the  writ  was  called  and  did  with  any  of  the  expenses  incurred  by 

not  appear.     It  was   held   that  judg-  the  defendant  In  so  doing,  by  way  of 

ment  should   be  entered  against  the  reduction  of  damages, 

sole  prosecutor  upon  the  verdict,  with  2.  AttaolunAnt. —  Property    attached 

costs  of  the  review  against  the  prose-  upon  the  original  writ  is  released  by  a 

cutor,  and  that  the  former  judgment  judgmentin  favor  of  the  defendant,  or 

should  be  affirmed  as  a  joint  judgment  by  a  neglect  of  the  plaintiff  for  thirty 

against  all  the  defendants.  days  after  a  judgment  in  his  favor  to 

1,  Where,   in  an  action  to  review  a  levy   upon   it;    and  in  either  case  no 

judgment  foreclosing  a  mortgage,  the  claim   can  be  made  upon  the  sheriff, 

decree  in  the  review  proceedings  sets  or  any  one  who  may  have  received  it 

aside  the  judgment  in  foreclosure  as  to  from  him,  and  receipted  for  it,  to  have 

parties   holding  junior  incumbrances,  it  forthcoming  to  be  applied  in  satisfac- 

such  reversal  of  the  judgment  in  part  tion  of  a  judgment  rendered  in  review, 

does  not  vacate  the  judgment  in  fore-  Badger  v.  Gilmore,  37  N.  H.  457.    See 

closure  as  to  the  remaining  judgment  also  Haven  v,  Libbey,  Smith  (N.  H.) 

defendants  in  the  foreclosure  proceed-  109. 

ings,  the  result  of  a  successful  applica-  Leyyiindw  Szeoation.  —  A  reversal  in 

tion  to  review  a  judgment  being  the  part  or  in  whole  of  the  judgment  orig- 

same  as  a  successful  appeal.     Wright  inally  rendered  will  not  affect  a  levy 

V.  Churchman,  135  Ind.  683.  made  to  satisfy  that  j  udgment.     Haven 

To  Whom  Benefits  of  Bovlew  Inure. -^  v,  Libbey,  Smith  (N.  H.)  109;  Hodg- 
Stevens  v.  Sabin,  20  N.  H.  529,  was  an  don  v.  Lougee,  Smith  (N.  H.)  104; 
action  by  a  second  attaching  creditor  Webber  t/.  Sargent,  5  Dane's  Abr.  220. 
against  a  deputy  sheriff  for  not  safely  Effoot  on  Replevin  Proeaedingt.  —  The 
keeping  the  property  attached.  It  was  grant  of  a  review  and  a  supersedeas  of 
held  that  a  judgment  obtained  by  the  execution  after  a  judgment  for  the  de- 
first  attaching  creditor  against  the' dep-  fendant  in  replevin  will  not  discharge 
uty  for  the  same  misfeasance  was  not  the  replevin  bond,  at  least  not  without 
conclusive  upon  the  plaintiff  as  to  the  a  special  order  for  that  purpose,  made 
damages  to  which  he  was  entitled,  and  on  filing  a  proper  bond  as  substitute; 
that  upon  the  judgment  being  reduced  but  the  bond  for  review  is  not  a  sub- 
upon  a  review  brought  by  the  defend-  stitute.  Brown  v.  Brigham,  5  Allen 
ant,  the  plaintiff  was  entitled  to  the  (Mass.)  582. 

1047  Volume  XVIII. 


! 


Bariew  of  Bight.  RE  VIE  W.  Com. 

failure  of  the  plaintiff  in  review  to  change  the  first  decision, 
obtains  a  judgment  substantially  the  same  as  that  which  was 
rendered  in  the  first  instance,  or  succeeds  in  increasing  the 
amount  of  damages  originally  awarded  to  him,  he  is  entitled  to 
recover  the  costs  of  the  review.  * 

B«dii6tion  of  ADoant  of  BoooTory.  —  A  party  to  the  review  who  by 
reducing  the  amount  of  the  original  recovery  against  him  obtains 
a  result  more  favorable  to  him  than  the  result  of  the  original 
action  is,  as  a  rule,  entitled  to  recover  such  costs  as  may  be 
prescribed  by  statute.* 

1.  Andrews  v,  Foster,  42  N.  H.  377;  Bedndiig   Verdict.  —  In    Johnson    r. 

Knox  V.  Knox,  12  N.  H.  352.     And  see  Wetherbee,  3  Pick.  (Mass.)  247,  the  ver- 

generally  article  Costs,  vol.  5,  p.  100.  diet  was  for  two  hundred  and  scveniy- 

Statatory  Bight  to  Costs.  —  The  court  five  dollars,  and  judgment    was   ren- 

has  no  authority  to  withhold  costs  from  dered  for  that  sum  with  interest,  in  all 

the    party    prevailing    in    a     review  three  hundred  and  eight  dollars.     On 

granted  on  his  petition,  unless  terms  review  the  original  plaintiff  had  a  ver- 

as  to  costs  were  imposed  on  him  at  the  diet  for  three  hundred  dollars  and  took 

time   when   his   petition   for  a  review  judgment  for  that  sum  with  costs.     It 

was  granted.     Williams  v.  Hodge,  11  was  held  that  the  aw/ird  of  costs  was 

Met.  (Mass.)  266.  erroneous,  and  that  the  plaintiff  in  re- 

IToiifliiit.  —  A    defendant    in    review  view,  the  original  defendant,  was  en- 
may  recover  the  costs  of  the  review  of  titled  to  the  costs  of  the  review, 
a  plaintiff  who  is  nonsuited  because  he  Bodnotion  of  Jndgment  by  Befanlt. — 
was   not   legally  entitled  to  a  review.  The  Massachusetts  statute   which    pro- 
Treat  V.  Hathaway,  7  Mass.  503.  vides  that  if  the  sum  recovered  by  the 

Berenal  by  Banlcrapt.  —  One  who  by  plaintiff  in  the  original  suit  is  reduced 

means  of  certificate  in  bankruptcy  ob-  on  review  by  the  original  defendant  he 

tains  in  effect  a  reversal  of  the  original  shall  recover  the  difference  '*  with  his 

judgment  against  him,  is  not  entitled  costs  '*  applies  to  cases  where  the  orig- 

to  costs  under  the  Maine  statute.     Fos-  inal  judgment  was  by  default  through 

ter  V.  Hinckley,  40  Me.  54.  the   mistake  of  counsel  or  otherwise. 

A  Judgment  on  a  Writ  of  Bevlew  for  Williams  v.  Hodge,  11  Met.  (Mass.)  266. 
the  Same  Amount  as  the  original  judg-  Bodnetion  of  JHunagee  on  Beplevin. — 
ment  with  the  costs  of  review  is  errone-  Where  the  defendant  in  an  action  of 
ous.  The  original  judgment  should  be  replevin  obtains  a  judgment  for  a  re- 
affirmed, and  execution  should  issue  turn  and  for  damages,  and  upon  a  re- 
for  the  costs  of  review  only.  Tyler  v.  view  the  plaintiff  obtains  a  reduction 
Erskine,  78  Me.  91.  of  the  defendant's  damages,    the  de- 

Where  One  Plaintiif  Prevailfl.  —  In  fendant,  and  not  the  plaintiff,  is  en- 
Durgin  v.  Leighton,  10  Mass.  56,  which  tilled,  as  the  prevailing  party,  to  the 
was  trespass  against  three,  judgment  costs.  Bruce  v.  Learned,  4  Mass.  614. 
was  rendered  against  all,  and  on  a  re-  Bednction  by  Set-offl  —  In  Williams  v. 
view  by  them  a  verdict  was  rendered  Williams,  133  Mass.  587,  the  defendant 
against  ttvo  only,  and  the  third  was  filed  an  answer  containing  a  general 
allowed  to  tax  the  costs  of  travel  and  denial,  and  also  filed  a  declaration 
attendance  for  himself  and  all  the  wit-  in  set-off.  Subsequently  he  was  de- 
hesses  used  in  defense,  bo^h  on  the  first  faulted  and  judgment  rendered  against 
trial  and  on  the  review.  him  for  $1,398.83  and  costs.  There- 
Interest  should  not  be  allowed  on  the  after  he  brought  a  writ  of  review,  and 
costs  of  review.  Whittaker  v.  Berry,  on  the  trial  thereof  the  original  plain- 
64  Me.  236.  tiff  recovered  a  verdict  of  one  dollar. 

8.  Billerica  v,  Carlisle,  2  Mass.  T58;  It  was  held  that  the  defendant  in  the 

Lincoln  V.  Goulding,  3  Mass.  234;  John-  original  action   was  entitled  to  costs, 

son  V.  Wetherbee,  3  Pick.  (Mass.)  247:  notwithstandijig  the  original  recovery 

New  Haven,  etc.,  Co.  v.  Northampton,  was   reduced  by  set-off   upon  the    re- 

102  Mass.  T16;   Williams  v.  Hodge,  11  view. 

Met.  (Mass.)  266;    Dodge  v.  Reed,  40  Bednotion  of  Value  of  Land  in  Beal  Ae- 

Me.  331;  Knox  V.  Knox,  12  N.  II.  352.  tion.  —  Where,  upon   the   review  of  a 
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Liability  of  Indonert  and  Booogniion.  —  The  indorser  of  the  original 
writ  is  not  liable  by  reason  of  the  indorsement  for  the  costs 
which  may  be  recovered  on  review,*  but  a  recognizor  for  a  review 
will  become  absolutely  liable  for  such  costs  if  the  plaintiff  in 
review  is  successful.* 

Cotu  of  Original  Trial.  —  The  allowance  of  the  costs  of  the  former 
trial  as  a  part  of  the  recovery  on  review  to  be  included  in  the 
judgment,  when  not  regulated  by  statute,  is  either  a  matter  of 
discretion  or  is  dependent  on  the  measure  of  recovery.*  In  New 
Hampshire^  however,  it  seems  that  a  defendant  who  reviews 
never  recovers  back  in  that  proceeding,  either  as  costs  or  as 
damages,  the  costs  recovered  in  the  original  action  by  the 
adverse  party.* 

real  action,  the  land  and  improvements  liabilities  of  the  officer  and  of  the  recog- 

are  estimated  by  the  jury  at  a  sum  less  nizor,   are   distinct  and    independent, 

than  that  fixed  by  the  former  verdict,  Therefore   a  receiptor   who  takes    an 

and  the  defendant  elects  to  abandon  assignment  from  the  judgment  creditor 

the  land,  the  tenant  is  entitled  to  the  may  recover  of  the  recognizor  upon  his 

costs  of  the  review.     Erving  v.  Pray,  recognizance   in   the  creditor's  name. 

1  Me.  255.  Smith  v.  Ingraham,  22  Vt.  414. 

Upon  Obtaining  Correction  of  Error. —  3.  Maine  Statnte.  —  In  Brown  v.  Cou- 

If  the  plaintiff  in  review  fails  to  sup-  sens,  51  Me.  301,  which  was  the  review 

port  bis  demand  for  a  more  favorable  of  an  action  brought  by  a  married  wo- 

judgment  than  he  procured  in  the  orig'  man,  after   the   statute  of  limitations 

inal  action,  he  is  not  entitled  to  costs,  had  run,  the  court  rendered   a  jiulg- 

but  they   will   be   recoverable  by   the  ment  against  the  original  plaintiff  for 

party  in   whose  favor  an  error  is  cor-  the  debt,  costs,  and  interest,   but  re- 

rected,  as  the  prevailing  party.     Bruce  fused  in  addition  to^nter  judgment  for 

V,  Learned,  4  Mass.  614.  such  further  sum  as  the  original  de- 

If  the  plaintiff  in  review  succeeds  in  fendant  would  have  been  entitled  to 
correcting  an  error-  in  the  former  ver-  recover  as  costs  in  the  original  cause, 
diet  against  him,  he  is  entitled  to  a  such  costs  beini^  authorized  by  statute 
judgment  for  the  costs  of  the  review,  when,  in  the  opinion  of  the  court,  jus- 
though  by  the  accumulation  of  interest  tice  requires  such  an  allowance. 
the  verdict  on  review  Is  largerthan  the  Partial  Berersal.  —  Where  it  is  pro- 
original  verdict.     Kavanaghtr.  Askins,  vided  by  statute  that  an  original  de- 

2  Me.  397.  fendant  who  reviews  an  action  wherein 
Title  to  Beal  Estate  in  Qnestion.  —  If,  judgment  has  been  rendered  against 

in  trespass  quart  clausum  fregit^  the  him,  if  he  shall  obtain  a  reversal  of 
title  to  real  estate  not  being  brought  in  such  judgment  in  part,  shall  be  en- 
question,  the  plaintiff's  costs  are  lim-  titled  to  the  costs  of  the  review  and  to 
ited,  and  the  defendant  reviews  and  a  restoration  of  so  much  of  the  dam- 
reduces  the  damages,  the  plaintiff  can-  ages  paid  by  him  in  satisfaction  of  the 
not  have  full  costs  of  the  original  suit,  former  judgtuent  as  that  judgment  may 
although,  upon  the  review,  the  title  to  have  exceeded  the  judgment  upon  the 
real  estate  is  in  question.  Woodbury  review,  there  can  be  no  restoration  of 
V,  Parshley,  10  N.  H.  392.  any  part  of  the  costs  of  the  former  trial 
}.  Sandford  v.  Candia.  54  N.  H.  421.  unless  the  judgment  is  wholly  re- 
2.  A  Seeognisor  for  a  Beyiew  BooomM  versed.  Billerica  v,  Carlisle,  2  Mass. 
Abiolntely  Liablo  for  the  costs  occa-  158;  Lincoln  v,  Goulding,  3  Mass.  234; 
sioned  by  the  review  to  the  extent  of  Johnson  v.  Wetherbee,  3  Pick.  (Mass.) 
his  recognizance;  and  to  charge  him,  247. 

no  execution  need  be  issued  against        4.  Hew  Hampshire    Statnte.  —  Taylor 

the  principal    debtor,   nor    need    any  v.   Gilman,   6t     N.    H.    636,    wherein 

effort  be  made  to  collect  the  judgment  Smith,  J.,    said:     "  The  judgment  to 

of  him.    Though  property  was  attached  which  the  defendant  is  entitled  is  de- 

the  result  is  the  same,  since  the  reme-  fined  by  the  statute,  which  has  stood 

dies  of   the  creditor,   as  well  as   the  without  substantial  change  since  1838. 
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Z.  APPlAIAjrD  EmtOE  —  AppMUU*  Jidgmntt.  —  The  determina- 
tion  on  the  review  proper  is  not  necessarily  final.  An  appeal 
will  lie  from  the  judgment,  or  a  writ  of  error  may  be  sued  out  in 
a  proper  case.* 

When  on  review  the  defendant  reduces  said  damages  may  be  increased,  has 
the  damages  recovered  in  the  original  no  application  to  anaciion  commenced 
action,  he  is  entitled  lo  judgment  for  prior  to  the  act,  and  in  which  oo  re- 
the  amount  of  the  reduction  and  costs,  view  the  plaintiff  recovered  a  larger 
Gen.  Stat.,  c.  215,  §  ii.  No  costs  can  verdict  than  that  on  the  first  trial,  but 
be  recovered  except  those  accruing  the  plaintiff  is  entitled  to  recover  ihe 
on  the  review.  When  the  defendant  costs  of  the  review  and  also  the  iuU 
reviews,  he  can  recover  no  more  costs  costs  of  the  former  trial,  those  having 
than  the  amount  of  the  reduction  of  been  limited.  Avery  v.  Holmes,  10  N. 
damages,  unless  the  original  judgment  H.  574,  distinguishing  Woodbury  v, 
is  wholly  reversed.  Gen.  Stai.,  c.  215,  Parshley,  10  N.  H,  392,  an  action  of 
§  13.  The  defendant  has  wholly  re-  trespass  quart  clausum  frrgit  wherein 
versed  the  judgment  recovered  by  the  it  was  held  that  if  the  plaintiff  recovers, 
plaintiff  in  the  original  action,  and  but,  the  title  not  being  in  question,  is 
therefore  by  the  statute  is  entitled  to  a  limited  in  his  costs,  if  the  case  is 
judgment  for  the  whole  amount  of  the  reviewed,  and  upon^the  second  ttial 
reduction.  *  *  *  and  costs  of  re-  the  defendant  reduces  the  damages,  the 
view,"  and  interest  upon  the  amount  plaintiff  cannot  have  full  costs  of  the 
of  the  reduction  as  damages  for  the  original  suit,  even  if  the  title  was  put 
detention  of  the  money,  from  the  time  in  question  in  the  trial  upon  the  review. 
interest  was  computed  on  the  same  If  the  defendant  reviews  and  merely 
sum  in  the  original  action.  succeeds  in  reducing  the  damages  a 
Stay  ontll  Paymtnt  of  Costs.  —  It  seems  small  amount,  the  court  in  its  discretion 
that  the  defendant  cannotobtaina  stay  may  limit  his  costs, 
of  execution  on  the  original  judgment  1.  An  TTnanthoriiad  Judgment  on  a  writ 
until  he  has  paid  the  costs  and  filed  a  of  review  may  be  reversed  by  a  writ  of 
bond.  See  Taylor,  e/.  Gilman.  61  N.  H.  error.  Hall  v.  Wolcoit,  10  Mass.  218. 
636.  In  Indiana  a  judgment  in  a  proceed- 
Action  to  Beoover  Baok  Costs. —  Where  ing  to  review  a  former  judgment, 
a  non-negotiable  promissory  note  was  either  granting  or  refusing  a  review, 
deposited  as  collateral  security  and  the  puts  an  end  to  the  action  for  a  review 
holder  of  the  note  brought  suit  on  it  and  is  a  judgment  from  which  an  ap- 
against  the  maker  in  the  name  of  the  peal  will  lie  lo  the  Supreme  Couit 
payee,  and  recovered  judgment,  which  Brown  v,  Keyser,  53  Ind.  ^s^  fcliowfd 
was  paid  to  the  plaintiff,  and  thereafter  in  Keepfer  v.  Force,  86  Ind.  81, 
the  aefendant  maker  reversed  the  judg-  wherein  it  was  contended  that  on  a 
ment  on  proceedings  in  review,  it  was  complaint  to  review  where  the  plaintiff 
held  that  he  could  not  subsequently  is  successful,  an  appeal  will  not  lie  to 
maintain  an  action  to  recover  from  the  the  Supreme  Court;  that  the  effect  of 
plaintiff  in  the  original  suit  the  costs  the  judgment  of  review  was  simply  to 
paid  to  him,  but  that  his  remedy,  if  grant  a  new  trial,  and  that  the  original 
any,  was  against  the  payee  of  the  note  cause  stood  for  trial  again  as  though 
in  whose  name  the  suit  was  brought,  no  trial  had  been  had;  and  further  that 
Little  V.  Bunce,  7  N.  H.  485.  the  proceedings  therein,  if  tested  in  the 
Becovery  by  Plaintiff  of  Increased  Dam-  Supreme  Court,  must  come  up  with  an 
ages.  —  A  statute  providing  that  in  all  appeal  from  a  final  determination  of  a 
aclions  of  review  which  shall  "  here  new  trial  of  the  original  cause.  &ut 
after"  be  commenced  and  prosecuted  this  contention  was  not  sustained,  the 
in  any  suit  commenced  after  the  pass-  court  deciding  that  if  in  proceedings  to 
age  of  this  act,  neither  parly  shall  re*  review  a  judgment  for  error  or  law  the 
cover  any  costs  except  such  as  accrued  judgment  is  reversed,  an  appeal  from 
in  said  action  or  review,  etc.,  and  that  such  judgment  of  reversal  will  lie  to 
in  all  cases  where  the  plaintiff  in  the  the  Supreme  Court, 
original  action  sues  out  a  writ  of  re-  Beriew  for  Brror  of  Law.  —  W^here.  in 
view  for  the  purpose  of  recovering  in-  a  proceeding  to  review  a  judgment  for 
creasea  damages,  he  shall  recover  no  error  of  law,  the  judgment  is  reversed* 
more  costs  than  the  amount  by  which  an  appeal  from  such  judgment  of  re- 

1050  Volume  XVIII, 


Appeal  and  Srror.  RE  VIE  W.  App«»l  and  Error. 

QoMtioaf  Withia  Diieretioii  of  Court. —  It  is  discretionary  with  the 
judge  or  court  to  whom  a  petition  for  a  review  is  presented  to 
grant  or  refuse  a  review  upon  questions  of  fact.  No  exception 
will  lie  to  the  exercise  of  a  legal  discretion  in  that  regard,  nor 
can  there  be  a  revision  of  the  determination  so  made.^ 

QueflUonB  Beviowable  on  Appeal.  —  Where,  however,  in  granting  or 
refusing  the  application,  some  opinion  is  expressed,  or  some 
direction,  decision,  or  judgment  is  given  in  a  matter  of  law, 
e.  g,j  upon  questions  of  jurisdiction  or  in  the  application  of  the 
statute  of  limitations,  the  allowance  of  amendments,  the  recep- 
tion or  exclusion  of  evidence,  or  the  like,  objections  or  excep- 
tions may  be  made  and  considered  on  appeal  or  error.* 

versa!    lies    to    the    Sapieme    Court,  had   no  opportunity  of  presenting  on 

Keepfer  v.  Force,  86  Ind.  8 1.  the  trial,  it  has  discretion  lo  grant  a  re- 

Canse  Commenced  in  Jnstice'B  Conrt. —  view  without  passing  in  advance  upon 
In  Murray  v.  Ulmer,  5  Me.  126,  it  was  the  questions  of  law  which  may  be  in- 
held  that  in  an  action  of  trespass  quare  volved  and  to  the  exercise  of  this  dis- 
r/a«j»///,  originally  commenced  before  cretion  exceptions  will  not  lie.  Boston 
a  magistrate  and  there  accidentally  v.  Robbins,  116  Mass.  313;  Todd  v. 
defaulted,  and  afterwards  tried,  upon  Barton.  117  Mass.  291;  Hayes  v,  CoU 
revlew,  in  the  Common  Pleas,  upon  a  lins,  114  Mass.  54;  Brewer  v.  Holmes, 
plea  of  soil  and  freehold,  first  tiled  in  i  Met.  (Mass.)  288;  Hutchinson  v.  Gur- 
that  court,  an  appeal  would  lie  to  the  ley.  8  Allen  (Mass.)  23. 
Supreme  Court.  Where  There  la  Evidence  of  Snfflcient 

Unautborived  Anneal.  —  Where,  under  Canee  for  a  review  the  finding  or  dis- 

the  law  in  force  at  the  lime,  an  appeal  cretion  of  the  court  below  will  not  be 

would  not  lie  and  could  not  be  taken  revised.     Soper  v.  Manning.  158  Mass. 

from  a  judgment  of  the  Circuit  Court  381;  Boston  v.  Robblns,  116  Mass.  313; 

to  the  Supreme  Court,  it  was  held  that  Keene  v.  White,  136  Mass.  23. 

a  party  to  the  judgment  could  not,  by  Apparent  Ixgnstice.  —  No  appeal  will 

filing  a  complaint  for  review  thereof  lie  from  the  action  of  a  judge  in  grant- 

for  alleged  errors  of  law  thereon  and  ing  a  review,  because  of  the  refusal  to 

by  appeal  from  the  judgment  of  the  grant  a  continuance  on  a  suggestion  of 

court  denying  him  the  right  to  review,  bankruptcy,  it  satisfactorily  appearing 

b.nng  up  to  the  Supreme  Court  for  con-  that  the   petitioner  has  sustained  in- 

sideraiion    and    decision    the    alleged  justice.     Todd   v.    Barton,    117   Mass. 

errors  of  law  in  the  proceedings  and  2qi. 

judgments    sought    to     be    retriewed.  Feijnry — Bnling  on  Admission  of  Testi- 

Klebar  v,  Corydon,  80  Ind.  95.  mony. —  Where  it  appears  by  the  peii- 

.    1.  York,  etc.,  R.  Co.  r.  Clark,  45  Me.  tion  that  the  petitioner  failed  to  estab- 

451;    Scruton  v,  Moulton,  45   Me.  417;  lish  his  case  because  of  the  perjury  of 

Sherman  v.  Ward,  73  Me.  29;  Berry  v.  an  adverse  witness  and  the  exclusion  by 

Titus,  76  Me.  285;  Moody  v.  Larrabee,  the  trial  court  of  competent  evidence 

39  Me.  282;  Sciiuate  Water  Co.  v,  Sim-  to  contradict  the  testimony  in  question, 

mons,  167   Mass.  313;    Bowditch  Mut.  the  refusal  to  order  a  review  presents  no 

F.  Ins.  Co.  V,  Winslow,  3  Gray  (Mass.)  question  of  law  which  can  be  passed 

415;    Hayes  v.  Collins,  114  Mass.  54;  on  by  the  appellate  court.     Still  man  v. 

Boston  u,  Robbins,  116  Mass.  313;  Still-  Whittemore,  165  Mass.  234. 

man   t/.    Whittemore,    165   Mass.    234;  In  Maine,  upon  a  petition  for  review 

Sylvester  v.  Hubley,   157   Mass.   306;  under  chapter  94  of  the  statutes  of  1859, 

Stillman  v.  Donovan,  170  Mass.  360.  it  was  held  that  the  finding  of  the  judge 

Discretion  in  Granting  Beview.  —  If  the  at  nisi  prius  on  the  questions  of  fact  was 

court,  upon   a  proper  presentation  of  conclusive,  and  could  not   be   revised 

the  facts,  is  of  the  opinion  that,  in  the  on  exceptions.     Sturtevant  v.  Randall, 

furtherance  of  justice,  the  petitioner  is  49  Me.  446. 

entitled  to  a  review  of  the  proceedings  2.  Scruton  v.  Moulton,  45   Me.  417; 

and   judgment,    and   to   present   facts  Converse   7t.   Carter.   8   Allen  (Mass.) 

which,  without  fault  on   his  part,  he  56S;    Davenport  v.   Holland,  2  Cush, 
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Apptftl  and  Irror,  RE  VIE  W.  Appeal  aad  Emr« 

(Mass.)    I ;    Gray  v.   Moore,   7    Gray        Szdiuica  of   Teftlsumy.  —  Upon   the 

(Mass.)  215;  Bowditch  Mut.  F.  Ins.  Co.  hearing  of  a  petition  for  a  review  on 

V.  Winslow,  3  Gray  (Mass.)  415;  Weeks  the  ground  of  the  discovery  of  new  and 

V,  Adamson,  106  Mass.  514;  Boston  t/.  material  evidence,  f. /.,  a  supposed  lost 

Robbins,  116  Mass.  313;  Todd  v.  Bar-  paper,  admitted  to  have  been  written 

ton,  117  Mass.  291;    Hayes  v.  Collins,  by  the  respondent,  as  to  the  contents 

114  Mass.  54;  Sylvester  t/.  Habley,  157  of  which  he  testified  at  the  trial,  the 

Mass.  306;  Stillman  v,  Whittemore,  165  judge,  after  admitting  testimony  of  the 

Mass.  234;  Yetten  v.  Conroy,  165  Mass.  petitioners  as  to  the  respondent's  evi- 

238;  Dearborn  v.Mathes.  128  Mass.  195.  dence  in  that  regard,  refused  to  hear 

BeviewablaQoastioiis  on  Appeal  —  The  contradictory  evidence  of  the  respond- 

cases  in  which  exceptions  will  be  en-  ent  on  the  same  subject,  and  ordered  a 

tertained  to  rulings  on  petitions  for  a  review,  *'  being  of  the  opinion  that  the 

review  are   cases   wherein    there    are  facts  proved  and  admitted  were  such 

auestions  of  law  affecting  the  jurisdic-  as  required  a  review,  whatever  the  evi- 
on  and  powers  of  the  court  below  dence  offered  might  be,*'  and  it  was 
over  the  petition,  or  the  admissibility  held  that  the  refusal  to  admit  such 
of  evidence  at  the  hearing  thereon,  testimony  was  a  good  ground  of  ezcep- 
which  could  not  have  been  raised  be-  tion  to  the  order  for  review.  Richard- 
fore  the  verdict.  Dearborn  v.  Mathes,  son  v.  Lloyd,  99  Mass.  475. 
128  Mass.  194.  Allowanoe  of  Amendment.  —  In  Daven- 
Sefnsal  of  Baview  on  Sni&oient  Faots.  port  v.  Holland,  2  Cush.  (Mass.)  i,  it 
—  If  the  court  should  find  the  facts  was  held  that  an  order  of  the  Court  of 
proved  to  support  the  petition  and  Common  Pleas  allowing  an  amendment 
should  then  refuse  to  grant  a  review,  of  a  petition  for  review  was  subject  to 
the  petitioner  has  a  remedy  by  ezcep-  revision  in  the  Supreme  Judicial  Court 
tions.  Sturtevant  v.  Randall,  49  Me.  on  exceptions. 
446. 
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REVIVAL  OF  JUDGMENTS. 

By  S.  B.  FiSHEK. 

L  DoBXAHT  JroexEVTBy  1054. 

n.  SE VITAL  BT  SCIBE  FA0IA8»  IO55. 
I.    PV/^n  Proper^  ^^^^^ 

a.  Dormant  judgments ^  "^^SS* 

b.  To  Charge  or  Benefit  New  Parties^  1056. 

c.  Where  Whole  Debt  Has  Not  Been  Levied^  ^95^' 

d.  Application  to  Personal  as  Well  as  Real  J^dgments^ 

1057- 

e.  Applicable  tn  Equity  as  at  Law^  1058. 

a.    What  yudgments  May  Be  Reinved^  1058. 

3.  Nature  and  Purpose  of  Proceedings  ioS9- 

a.  Nature s  io59- 

b.  Purpose s  1061. 

4.  Time^  1061. 

5.  Courts  of  Issuance^  1063. 

6.  On  What  Based,  1064 

7.  Parties y  1065. 

a.  Parties  Plaintiff  1065. 

(i)  General  Rule,  1065. 

(2)  Assigned  judgments,  1066. 

(3)  Revival  of  J^udgment  for  Use,  1066. 

b.  Parties  Defendant,  1066. 

(i)  General  Rule,  io66. 

(2)  yoint  Judgments,  1067. 

(a)  Issuance  Against  All,  1067.  i 

\b)  Joinder  of  Heirs  or  Representatives  with  i 

Survivor,  1068. 

3)  ^fl^^  Death  of  Original  Defendant,  1069. 

4)  Joinder  of  Terr etenants,  107 1. 
(a)  Before  Death  of  Judgment  Debtor,  1071. 
Xp)  After  Death  of  Judgment  Debtor,  1072. 
(r)  /^^r»f   <?/  Sdre  Fcuias  Against    Terre* 

tenants^  1072. 

8.  Leave  to  Issue  Writ,  1072. 

9.  Application  for  Writ,  1073. 
a.  Petition,  1073. 
^.  Motion,  1074 

10.  Affidavit^  1074 

a    Necessity  for,  1074. 
^.    Waiver  of,  1074. 
<".  Requisites,  1075. 
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11.  Requisites  of  Writ^  io75- 

a.  In  General^  io75- 

b.  Averment  of  Matters  of  Defense^  io77- 

c.  Recital  and  Identification  of  Original  judgment ^  1077. 

d.  Averment  as  to  Plaintiff 's  Title^  1079. 

e.  Averment  that  judgment  Is  in  Force  and  Unsatisfied^ 

1080. 
/.   Averment  of  Death  of  "judgment  Debtor^  1080. 
g.  Averment  of  Defendant*  s  Appointment  as  Executor  ^  1080. 
h.  Averment  of  Survivorships  1080. 
/.  Names  of  Defendants ^  1080. 
y.  Averment  of  Event  to    Which   Execution  Had  Been 

Stayed s  1081. 
k.  Averment  that  yudgmetU  of  Affirmance  Has  Been  Cer- 

tifiedy  1081. 
/.   Citation  to  Show  Cause ^  1082. 

12.  Amendment y  1082. 

13.  Proceedings  Between  Issuance  of  Writ  and  yudgment^  1083. 
14-   y^dgmenty  1083. 

a.  Form^  1083. 

b.  Amendment^  1085. 

c.  Correction  of  Errors  in  Original  yudgment^  1086. 

d.  Docketing,  1086. 

e.  Effect  of  yudgment^  1087. 

/.  Effect  of  Rei^ersal  of  Original  yudgment^  1087. 
15.    Writ  of  Error  to  yudgment^  1087. 

m  ACTIOK  ON  JUDOMEHT,  IO87. 

1.  Alter natiz^e  Remedy  with  Scire  Facias ^  1087. 

2.  Form  of  yudgment,  1088. 

IT.  Seviyal  oh  Motiok  ahd  Notice,  1089. 

1.  In  General,  1089. 

2.  Notice,  1090. 

v.  SuMMOKS  TO  Show  Cattse,  1090. 

1.  ///  General,  1090. 

2.  Time,  109 1. 

3.  Effect  of  Failure  to  Make  Defense^  1091. 

VI.  Seyiyal  by  Agbeehekt,  1092. 
VIL  Seyiyal  upok  Suogestiov,  1092. 

CROSS-REFERENCES 

See  in  general  dLtWd^s  EXECUTIONS  AGAINST  PROPERTY, 
vol.  8,  p.  303;  JUDGMENTS,  vol.  11,  p.  796;  SCIRE 
FACIAS. 

I  Dobxakt  Judgments.  —  At  common  law  a  judgment  lost  its 
force  as  a  lien  on  the  judgment  debtor's  realty,  and  no  exe- 
cution could  be  issued  thereon  when  it  had  lain  dormant  for  a 
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year  and  a  day.*  Now,  by  statute  in  the  various  jurisdictions  of 
this  country,  there  is  a  fixed  limitation  of  the  period  during 
which  the  life  of  the  judgment  continues,  generally  considerably 
greater  than  the  common-law  "  year  and  a  day."  But  these 
statutes  universally  provide  that  a  judgment  which  has  become 
dormant  and  lost  its  lien  may  be  revived  and  regain  its  original 
force.  This  is  accomplished  by  scire  facias,  action  on  the  judg- 
ment, or  special  statutory  proceeding. 

n.  Revival  by  Scise  Facias  — 1.  When  Proper  — tf.  Dor- 
MANT  Judgments. — As  a  general  rule,  unless  some  other 
remedy  is  expressly  provided  by  statute  for  the  revival  of  dor- 
mant judgments,  scire  facias  is  the  method  to  pursue.* 

1.  See  article  Executions   Against  pioper  time  and   there  has  been   no 
Property,  vol.  8,  p.  345  et  seq.     As  to  change  of  parties  to  necessitate  such  a 
the  length  of  time  a  judgment  retains  course.     Locke  v.  Brady,  30  Miss.  21; 
its  lien   see    tit.  Judgments^   Am.  and  Buckner  v.  Pipes,  56  Miss.  366. 
Eng.  Encyc.  of  Law.  See  also  Siille  v.  Wood,  1  N.  J.   L. 

2.  Alabama. — Collingsworth  z/.  Horn,  139,  in  which  the  court  said:  **  There 
4  Stew.  &  P.  (Ala.)  237;  Shelley  z/.  is  not  a  single  case  10  be  met  with  in 
Graves,  29  Ala.  385.  the   books   where   a  scire   facias    has 

Arkansas,  —  Fowler  v.  Thurmond,  13  issued    to    revive    a    judgment    upon 

Ark.  259;  State  Bank  z/.  Terry,  13  Ark.  which  there  was  at  the  time  an  execu- 

389.  tion  in  full  existence,  under  which  the 

Kansas.  — State  v.  McArChur,  5  Kan.  property  of  the  defendant  was  at  that 

280.  very  period  held.    The  writ  will  lie  only 

Kentucky.  —  Handley  v.  Fitihugh,  3  where  there  is  a  judgment  to  be  revived 

A.  K.  Marsh.  (Ky.)  562.  that  has  [been]  suffered  to  sleep  for  a 

Maine.  —  Vallance     v.    Sawyer,    4  year  and  a  day,  and  upon  which  no 

Me.  62.  execution   has   issued;    and  where  an 

Maryland,  —  Mitchell  v.  Chesnut,  31  execution  has  indeed  issued  which  has 

Md.  521;  Coombs  v.  Jordan,  3  Bland  been  spent  by  a  sale  of  property,  the 

(Md.)  284,  22  Am.  Dec.  236;  Elliott  v.  proceeds  of  which  have  proved  insuffi- 

Knott,  14  Md.  121,  74  Am.  Dec.  519.  cient  to  discharge   the  amount  of  the 

Afassackusetts. — Osgood  v.  Thurston,  judgment.     In   this   latter  case,  also. 

23  Pick,  (Mass.)  no.  the  writ  must  be  especially /r^  residua^ 

Mississippi.  —  Davis     v.     Helm,      3  and  this  was  the  doctrine  laid  down  in 

Smed.    &    M.    (Miss.)   17;    Abbott   v.  all  the  books  and  precedents  upon  the 

Hackman,  2  Smed.  &  M.  (Miss.)  510;  subject.     The  Statute  of  Westminster 

Reeves  v.  Burnham,  3  How.  (Miss.)  25.  (13  Edw.  L,  st.  1,  cap.  45),  which  is  the 

Missouri.  —  Wilson  v.  Tiernan,  3  Mo.  foundation   of    this    writ,  allows  this 

577.  mode  of  proceeding  only  where  an  ex- 

Ne^u  Jersey,  —  Tindall  v.  Carson,  16  ecution  had  not  been  sued  out  within 

N.  J.  L.  94.  the  year;  and  the  commentary  of  Lord 

Ivew  York.  —  Harmon  v.  Dedrick,  3  Coke  (2  Inst.  471-2)  regards  it  in  this 

Barb.  (N.  Y.)  192.  light  only.     Reason  and  common  sense 

South    Carolina.  — Grimke   v.    May-  are  equally  opposed  to  the  course  that 

rant,  2  Brev.  (S.  Car.)  202;  Dibble  v.  has  been  pursued  by  the  plaintiff,  for, 

Taylor,   2  Spears  L.   (S.   Car.)  308,  42  by  the  same  principle,  he  may  proceed 

Am.  Dec.  368.  in  infinitum^  if  it  be  not  permitted  the 

Texas.  —  De  Witt  v.  Jones,  17  Tex.  defendant  to  plead  the  first  execution 

620;  Masterson  v.  Cundiflf,  58  Tex.  472;  in  bar.     i  Richardson's  K.  B.  207,  287; 

North  V.  Swing,  24  Tex.  193.  2  Compt.  95;  Bohun  117,  263,  establish 

Vermont,  —  Carlton  v.  Young,  i  Aik,  the  doctrine  that  the  only  object  of  the 

(Vt.)  332.  scire   facias   is   to  warrant   an   execu- 

iMiianoa  of  Exeontion  Within  Proper  tion.'* 
Time.  —  It  is  unnecessary  to  resort  to        In  Pennsylvania,  however,  where  the 

a  scire  facias  to  revive  judgment  where  proceedings  by  scire  facias  have  taken 

an  execution   has  issued   within    the  the  place  of  actions  of  debt  on  judg- 
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b.  To  Charge  or  Benefit  New  Parties.  —  In  the  absence 
of  a  statute  directing  another  method  of  proceeding  a  scire  facias 
is  also  proper  in  case  of  a  change  of  parties  where  it  is  sought  to 
benefit  or  charge  a  new  party  by  the  execution.^ 

c.  Where  Whole  Debt  Has  Not  Been  Levied  — in  Gen- 
eral. —  A  scire  facias  will  lie  in  every  case,  it  would  seem,  where 
the  whole  debt  has  not  been  levied,  even  though  a  previous 
execution  has  issued.* 

ments,  it  has  been  held  that  scire  fendant — in  either  case  it  is  irregular 
facias  may  be  brought  on  a  judgment  to  take  it  out  without  a  previous  re- 
after  execution  issued.  Stewart  v.  vival  of  the  judgment  by  scire  facias: 
Peterson,  63  Pa.  St.  230.  and  in  the  latter  case  the  revival  must 

Prooeeding  Dtsmissed  Where  Ezeontion  be  against  the  executor  or  adminis- 

Isaned. —  In  Buckner  z^.  Pipes,  56  Miss,  trator."     Pfr  Saffold,  J.,  in  Collings- 

366,  it  was  held  that  where  an  execu-  worth  v.  Horn,  4  Stew.  &  P.  (Ala.)  237. 

tion  has  been  issued  upon  a  judgment  Death   After    Execution    Issued. —  If, 

within  a  year  and  a  day  after  the  ren-  after  the  execution  has  been  issued  and 

dition  thereof,  it  is  unnecessary,  under  before  levy,  the  defendant  dies,  no  re- 

the  Mississippi  statutes,  to  revive  the  vivor  of  the  judgment  is  necessary,  but 

judgment  uiihin  seven  years  after  its  the  execution  may  be  perfected  forth- 

rendition;  and  a  proceeding  by  scire  with  against  his  personal  representa- 

facias  for  that  purpose  should  be  dis-  lives.     Collingsworth  v,  Horn,  4  Stew, 

missed  upon  the  motion  of  the  defend-  &  P.  (Ala.)  237;  Thompson  v.  Ross,  26 

ant  as  a  useless  addit'on  of  costs.  Miss.  198.     See  also  in  this  connection 

In  Xaryland  it  has  been  held  that  not-  Preston  v.  Surgoine.  Peck  (Tenii.)  72; 

withstanding   a  judgment  creditor  is  Black   v.    Planters'    Bank,   4  Humph, 

eniiiled  to  have  his  execution  at  any  (Tenn.)  367. 

time  within  twelve  years  after  the  date  So  in  Gregory  v.  Chad  well,  3  Coldw. 
of  the  judgment,  or  expiration  or  re-  (Tenn.) 390,  it  is  held  that  if  the  execu- 
moval  of  a  stay  thereon,  where  there  tion  issued  or  is  tested  before  the  death 
has  been  no  change  of  parties  to  such  of  the  pUintiff,  it  may  be  levied  after- 
judgment  by  death  or  marriage,  he  wards  without  revivor, 
may  resort  to  a  writ  of  scire  facias  8.  Stille  v.  Wood,  i  N.  J.  L.  139. 
within  the  twelve  years,  as  the  safer  Bnheisting  Levy  on  Land  Ho  Bar.  —  In 
and  more  effective  mode  of  keeping  his  Trapnall  v.  Richardson,  13  Ark.  543,  it 
judgment  aliv .  Lambson  v.  Moffett,  was  held  that  a  subsisting  levy  upon 
61  Md.  426.  land  is  no  bar  10  a  revival  of  the  judg- 

Snlng  Out  Scire  Facias  by  One  Entitled  ment  by  scire  facias  to  extend  its  lien, 

to  Immediate  Execution. —  Where  a  party  or  to  substitute  a  representative  on  the 

unnecessarily  sues  out  a  scire  facias  death  of  a  party  to  the  judgment,  the 

when  he  is  entitled  to  and  can  have  an  court  saying:    *'  Without  entering  into 

immediate  execution,  it  has  been  held  a  discussion  of  the  difference  between  a 

that  the  writ  is  not  for  that  reason  void,  levy  on  land  and  a  levy  on  goods,  as 

but  that  the  plaintiff  thereby  subjects  insisted  upon  by  the  appellant,  a  mere 

himself  to  the  inconvenience  and  delay  levy  on  lands  would  not  in  any  case 

*of  having  a  capias  withheld    until  he  work  an  absolute  satisfaction   of  the 

obtains  judgment  of  fiat  under  the  writ  judgment.     By  our  statute,  the  judg- 

to  which  he  has  thus  without  necessity  ment  debtor  has  the  right  to  select  of 

resorted.     Lambson  v.  Moffett,  61  Md.  his  property  what  shall  be  levied  on, 

416.  and  the  sheriff  is  bound  to  take  it  if 

1.  Collingsworth  v.    Horn,   4  Stew,  in  his  judgment  sufficient;  so  also  the 

&  P.  (Ala.)  237;  Coombs  z/.  Jordan,  3  debtor  may  direct  the  order  in  which 

Bland  (Md.)  284;  Locke  v.  Brady,  30  he  wishes  his  properly  levied  on  10  be 

Miss.  21.     See  also  cases  cited  in  pre-  sold.     These  provisions  of  the  statute 

ceding  note.  are  designed,  like  the  so-called  satis- 

*'  If  execution  be  not  actually  sued  faction  by  levy,  as  a  protection  to  the 

out  within  a  year  and  a  day  after  the  debtor,  and  being  for  his  advantage  he 

judgment  has  been  rendered,  or  if  not  may  waive  it.     The  intent  of  the  law  is 

sued  out  before  the  death  of  the  de-  that   the  creditor  having  a  levy,  pre<- 
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Sain  VadM  Q»Md  SMidunnb  —  When  an  execution  has  issued  under 
which  property  of  the  defendant  has  been  levied  upon,  and  there 
is  not  sufficient  to  discharge  the  debt,  a  scire  facias  issued  after* 
wards  .should  be  special  quoad  residuum.^ 

d.  Application  to  Personal  as  Well  as  Real  Judg- 
MENTS. — At  common  law  a  personal  judgment  was  presumed 
to  be  satisfied  within  a  year  and  a  day  from  its  rendition,  and  if 
the  plaintiff  suffered  that  time  to  expire  without  issuing  execu- 
tion, he  could  thereafter  neither  issue  execution  nor  sue  out 
a  scire  facias  to  revive  his  judgment,  and  was  driven  to  bring  a 
fresh  action  in  which  he  could  offer  his  judgment  in  evidence  as 
proof  of  the  debt.*  The  remedy  by  scire  facias  was  confined 
to  judgments  recovered  in  real  actions,'  and  a  writ  of  scire  facias 
to  revive  a  personal  judgment  was  first  given  by  the  statute 
of  Westminster  11.,^  which  permitted  and  required  a  scire  facias 
in  all  cases  where  the  plaintiff  desired  to  sue  out  an  execution  on 
his  judgment  after  the  expiration  of  a  year  and  a  day  from  its 
final  recovery.*  The  provisions  of  this  statute  have  been 
re-enacted  generally  in  the  various  states  of  this  country,  though 
in  many,  if  not  in  all,  the  period  within  which  execution  may 
issue  has  been  extended.* 

samed  in  the  absence  of  any  proof  to  ute  was  early  held  to  be  in  addition  to, 

the  contrary  to  be  sufficient,  shall  not  and  not  in  substitution  for,  the  former 

capriciously  abandon  it,  and  so  harass  remedy  by  an  original  action.     Lamb« 

the  debtor  by  a  further  levy  against  his  son  v,  Moffett,  6i  Md.  436;  Garner  v. 

will.     To  allow  this,  where  levy  is  of  Hays,  3  Mo.  436;  Stewart  v.  Peterson, 

personal  property  seized  and  taken  out  63  Pa.  St.  230;    Lafayette  County  v, 

of  the  debtor's  possession,  might  be  in  Woaderly,  92  Fed.  Rep.  313. 

a  high  degree  oppressive,    since    by  Pendenoy  of  One  Prooeediag  as  Defimw 

being  deprived  of  the  use  of  the  prop-  to  the  Other.  —  In    Lafayette   County 

erty,  he  is  to  that  extent  deprived  of  ?/.  Wonderly,  92  Fed.   Rep.   313,  it  is 

the  means  of  paying  (he  debt."     Over*  held    that    the    proceeding    by    scire 

ruling  Anthony  v.  Humphries,  9  Ark.  facias    "  is    not  a  substitute  for  the 

176.  action  of  debt  upon  (he  judgment,  bat 

A   Conditional    Appropriation    by    an  is  an  independent,  concurrent  remedy. 

Auditor  to  a  Judgment  Creditor  in  the  of  which  the  creditor  may  avail  himself 

distribution  of  proceeds  of  a  debtor's  regardless  of  such   an  action.     Until 

real  estate  will  not  prevent  the  reviv-  payment  of  the  debt  has  been  enforced 

ing  of  the    judgment  for  the   whole  he   may  prosecute  his  action  of  debt 

amount,    where   no   money   has   been  and  his  proceeding  by  scire  facias  at 

actually  received  upon  it,  and  the  con-  the  same  time,  and  the  pendency  of 

ditions  attached  to  the   appropriation  the  one  is  no  defense  to  the  other.'' 

have    not    been    fulfilled.     Masser   v.  See  also  to  the  same  effect  Carter  v. 

Dewart,  46  Pa.  St.  534.  Col  man,  la  I  red.  L.  (N.  Car.)  274. 

1.  Stille  V.  Wood,  i  N.  J.  L.  139.  *'  This  statute  is  in  the  affirmative, 

2.  Lambson  r.  Moflett,  61  Md.  426;  and  therefore  it  restraineth  not  the 
Stewart  v.  Peterson,  63  Pa.  Si.  230;  common  law;  but  the  party  may  waive 
Von  Phul  V,  Rurker,  6  Iowa  187.  the  benefit  of  the  scire  facias  given  by 

5.  Stewart  v,  Peterson,  63  Pa.  St.  230.     this  act  and  take  his  original  action  of 
4.  13  Edw.  L,  c.  45.  debt  by  the  common  law."    2  Coke's 

6.  Lambson  v,  Moffett,  61  Md.  426;  lost.  472,  ^iiuy/!^^ in  Lambson r.  Moffett, 
Stewart  r.  Peterson,  63   Pa.   St.  230;    61  Md.  426. 

Lafayette  County  v.  Wonderly,  98  Fed.  6.  Garner  v.  Hays,  3  Mo.  436:  I^afey* 

Rep.  313.  ette  County  v.  Wonderly,  92  Fed.  Rep. 

AltematiTe   Remedy   witb   Aetloa   of  313. 

M»t«  — The  remedy  given  by  this  f tat-  In  AMuut  it  was  early  held  that 
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e.  Applicable  in  Equity  as  at  Law.  —  Though  the  writ  of 
scire  facias  will  not  lie  in  a  court  of  chancery  in  the  absence  of  a 
statute  authorizing  it/  yet  as  a  general  rule,  it  would  seem  that 
the  revival  of  decrees,  as  well  as  of  judgments,  by  scire  facias  is 
authorized  in  the  various  states.^ 

2.  What  Judgments  May  Be  Bevived  —  in  General.  —  It  is  a  gen- 
eral rule  that  a  judgment,  in  order  to  be  revived,  must  be  one  on 
which  execution  could,  at  some  time,  have  issued.* 

although  a  scire  facias  may  not  have  authorize  the  revival  of  all  judgmeuis, 
lain  at  common  law  to  revive  a  judg-  and  contain  no  exceptions  as  to  judg- 
ment in  a  personal  action,  where  no  ments  upon  which  no  execution  could 
execution  had  issued  thereon  within  a  issue.  Lafayette  County  v,  Won- 
year  and  a  day  after  its  rendition,  yet  derly,  92  Fed.  Rep.  313.  In  this  case 
the  long-continued  practice  in  that  the  court  said:  *' The  contention  that 
state  of  thus  reviving  such  judgments,  the  judgment  of  1885  could  not  be  re- 
before  the  statute  upon  this  subject,  vived  by  scire  facias,  because  no  execu- 
tacitly  modified  the  common  law,  tion  could  be  issued  upon  it  and  because 
Elliott  V.  Mayfield,  3  Ala.  223.  it  was  not  a  lien  upon  any  of  the  prop- 

1.  Jeffreys   v,   Yarborough,    i    Dev.  erty  of  the  judgment  debtor,  is  met  by 

Eq.  (N.  Car.)  510;  Logan  v.  Cloyd,  i  the  fatal  objection  that  the  statutes  of 

A.   K.   Marsh.   (Ky.)    201;    Curtis    v.  Missouri  authorize   the   revival  of  all 

Hawn,  14  Ohio  185.     In  the  latter  case  judgments,  and  contain  no  exceptions, 

it  is  held  that  the  writ  of  scire  facias  to  The  legislature  of  that  state   had  the 

revive  judgments  in  personal  actions  is  undoubted  power  and  right  to  except 

a  statutory  remedy   unknown  to  the  from  the  benefit  of  this  writ  judgments 

common  law.     It  is  a  legal  remedy,  upon  which  no  execution  could  issue, 

and  has  never  been   introduced  into  judgments  which  created  no  liens,  and 

courts  of  chancery.     It  cannot  be  used  any  other  judgments  it  might  specify; 

to  revive  a  decree  in  chancery  against  and  it  had  the  same  right  and  power 

heirs.     A  decree  in  case  of  the  death  of  to  authorize  the  use  of  the  writ  to  re- 

the  respondent  is  revived  against  the  vive  all  judgments.     It  exercised  this 

heirs  by  a  bill  of  revivor,  or  a  petition  power.     It  authorized  the  issue  of  this 

in  the  nature  of  a  bill  of  revivor.  writ   to  revive  every  judgment,   and 

8.  Curry  v.  Piles,  8  Ga.  32;  Isom  r.  made  no  exception.     Where  the  legis- 

McGehee,  45   Miss.    712;    Carson    v,  lature  has  granted  a  right  or  extended 

Richardson,    3    Hayw.    (Tenn.)    231;  a  privilege  to  every  member  of  a  class. 

West  Tennessee  Bank  v.  Marr,  13  Lea  and  made  no  exception,  the  conclusive 

(Tenn.)  108;  Preston  v.  Golde,  12  Lea  presumption  is  that  it  intended  to  make 

(Tenn.)  267.  none,   and   it  is  not   the  province  of 

Bavival  of  Decreet  of  Probate  Courts,  the  courts  to  do  so."     CV/ii«^  Madden 

—  While  it  is    true   that   scire  facias  v.  Lancaster  County,  65  Fed.  Rep.  188, 

to  revive  decrees  does  not  obtain   in  27   U.   S.   App.   528;    Robert  J.  Boyd 

chancery  practice  proper,  this  remedy  Paving,  etc.,  Co.  v.  Ward,  85  Fed.  Rep. 

is  appropriate  to  revive  decrees  ren-  27,  55  U.  S.  App.  730;  Morgan  v.  Des 

dered  by  the  Probate  Courts,  because  Moines,   60  Fed.    Rep.  208,  iq  U.  S. 

the  transfer  to  the  several  Chancery  App.  593. 

Courts  of  the   unfinished   business  of  Judgment     in     Beal    Action.  —  Scire 

the  Probate  Courts  carried  with  it  all  facias  will  lie  to  revive  a  judgment  in 

the  agencies  employed   by   the  latter  a  real  action  under  the  common  law  of 

courts  in   the   prosecution    of    causes  Maine,     Kennebec  Purchase  v.  Davis, 

therein,   among  which   was  a  writ  of  i  Me.  309. 

scire  facias  for  the  revival  and  renewal  Judgment  Bemoved  by  Writ  of  Error.  — 

of  judgments.     In  such  cases  the  scire  Scire  facias  may  be  issued  to  revive  a 

facias  is  but  the  continuation  of  the  judgment  which  has  been  removed  by 

original    proceedings.      Isom    f.    Mc-  a  writ  of  error  sued  out  without  bail, 

Gehee,  45  Miss.  712.  and  still  pending,  such  a  writ  of  error 

8.  Turner  v.  Dupree,  19  Ala.  198.  not   being    a    supersedeas.     Boyer  v. 

Statute    Authoriilng    Bevival    of    All  Rees,  4  Watts  (Pa.)  201. 

Judgments.  —  In  Missouri  the  statutes  Judgment  Against  Township.  —  Scire 
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Told  tad  Irroneona  Jndgm»&ti.  —  A  void  judgment  cannot  be 
revived  by  scire  facias,^  but  a  judgment  which  is  merely  errone- 
ous may  be  so  revived.* 

8.  Nature  and  Purpose  of  Prooeeding  —  a.  Nature.  — While  a 
scire  facias  has  been  called  an  action  for  some  purposes,  and  by 
some  decisions  has  been  apparently  treated  as  a  new  action, 
even  where  its  object  is  the  revival  of  a  judgment,'  the  better 

facias  may  be  brought  to  revive  a  judg-  judgment  would  be  revived,  although 

ment  against  a  township,  though  not  erroneous,  and  that  jurisdiction  of  the 

owning  real   estate.    The   new  judg-  subject-matter  and  person  being  con- 

ment  may  be  entered  for  the  aggregate  ceded,  every  intendment  is  in  favor  of 

sum  of  debt  and  interest  on  the  old  one  a  lost  judgment. 

as  a  new  principal.     Conyngham  Tp.  8.  Gibbons  v,  Goodrich,  3  111.  App. 

V.  Walter,  95  Pa.  St.  85.  590;  Burton  v,  McGregor,  4  Ind.  550; 

Jndgmrat    Satisfied   on    Saoozd.  —  A  Weaver  v.  Boggs,  38  Md.  255;  Bish  v, 

judgment  which  appears  of  record  sat-  Williar,  59    Md.  382;    Sims   v,   Nash, 

isfied  cannot  be  the  ground  of  a  scire  i  How.  (Miss.)  271;  Pickett  v,  Pickett, 

facias.    'Cowan   v.   Shields,    i   Overt,  i  How.  (Miss.)  267;  Walsh  v.  Bosse,  16 

(Tenn.)  64.     G^w/zir/,  however,  Arnold  Mo.   App.    231 ;    Cameron  v.   Young, 

r.  FuHer,  i  Ohio  458.  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.    N. 

Jnd^pnent  by  Confession.  —  The  right  Y.)  372;  Alden  v,  Clark,  (Supm.  Ct. 
to  revive  by  scire  facias  does  not  apply  Gen.  T.)  11  How.  Pr.  (N.  Y.)  209;  Bin- 
to  judgments  entered  by  confession  ford  v.  Alston,  4  Dev.  L.  (N.  Car.)  351 ; 
under  a  warrant  of  attorney.  Jones  u.  State  Bank  v.  Vance,  9  Yerg.  (Tenn.) 
Dil worth.  63  Pa.  St.  447.  471;     F.    &   M.    Bank    v,    Leath,    11 

Order  for  Payment  of  Alimony.  —  Scire  Humph.  (Tenn.)  515.  And  see  in  gen- 
facias  will  not  lie  upon  the  record  of  eral  article  Scire  Facias. 
an  order  for  the  payment  of  alimony  In  Walsh  v.  Bosse,  16  Mo.  App.  231, 
pending  a  suit  for  divorce,  when  a  re-  it  is  held  that  a  proceeding  bv  scire 
sort  to  evidence  dehors  the  record  facias  to  revive  a  judgment  is  an  ac- 
would  be  necessary  to  ascertain  the  tion,  and  the  judgment  thereon  is  a 
amount  due.  Chestnut  r.  Chestnut,  new  judgment.  But  see  Kratz  v.  Pres- 
77  111.  346.  ton.  52  Mo.  App.  251,  wherein  it   was 

1.  Ex  p.  Pile,  9  Ark.  336;  Frankel  v.  held  that  the  writ,  when  used  to  revive 
Satterfield,  9  Housl.  (Del.)  201;.  Lau-  a  judgment,  is  merely  a  further  pro- 
rent  V.  Beelman,  30  La.  Ann.  364;  ceeding  in  the  same  action  and  is 
Mathews  t/.  Mosby,  13  Smed.  &  M.  based  on  the  original  judgment. 
(Miss.)  422;  Fogg  V,  Gibbs,  8  Baxt.  In  Mullikin  v,  Duvall,  7  Gill  Ik,], 
(Tenn.)  467.  (Md)  355,  it  is  held  that  a  judgment 

Eifeot  of  Bevival  of  Yoid  Judgment.  —  obtained  upon  a  scire  facias  is  a  new 
In  Ex  /.  Pile,  9  Ark.  336,  it  is  held  judgment,  and  has  all  the  legal  attri- 
that  the  revival  of  a  void  judgment  on  butes  of  the  original  on  which  the  scire 
scire  facias  imparts  no  validity  to  it,  facias  was  founded.  See  as  to  the  form 
though  the  defendant  appear  and  of  a  judgment  on  a  scire  facias  to  re- 
plead to  the  writ,  the  whole  proceeding  vive,  infra^  p.  1083. 
being  a  nullity.  Soire  Fadee  an  AoUon  Abolished   by 

Eifeot  of  Soire  IWas  Issued  on  Void  Code. —  In  Cameron  v.  Young,  (Supm. 

Judgment.  —  Where  a  judgment  of   a  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  373.  it 

domestic  court   of   record   of  general  is  held  that  scire  facias  for  the  revival 

jurisdiction  is  void  for  want  of  juris-  of  a  judgment,   being    an   action,    is 

diciion,  apparent  upon  the  record,  it  is  abolished  by  the  code.     See  also  Alden 

in   legal   effect   no  judgment,    and  is  v.  Clark,  (Supm.  Ct.  Gen.  T.)  11  How, 

unavailing  for  any  purpose,  and  a  scire  Pr.  (N.  Y.)  2oq. 

facias  issued  thereon  is  void.     Frankel  PitMOit  hi  the  Kature  of  Aotion.  —  In 

V.  Satterfield,  9  Houst.  (Del.)  201.  Weaver  v.  Boggs,  38  Md.  255,  it  is  held 

8.  Mathews  v,   Mosby,  13  Smed.  &  that  although  the  writ  of  scire  facias 

M.  (Miss.) 422.  is  a  judicial  process,  yet  it  so  far  par- 

In   Fogg   V.  Gibbs,  8  Baxt.  (Tenn.)  takes  of  the  nature  of  an  action  that 

467,  it   was  held  that  unless  void  the  the  defendant  may  appear  and  plead 

1059  Volume  XVIII. 


BtfiYai  bj             RE  VIVAL  OF  JUDGMENTS.  sdre  Fadas. 

opinion,  and  that  supported  by  the  weight  of  authority,  is  to  the 
effect  that  a  proceeding  by  scire  facias  to  revive  a  judgment  is 
not  an  original  proceeding,  but  a  mere  continuance  of  the  former 
suit.*  It  is  merely  a  supplementary  remedy  to  aid  in  the  recov- 
cry  of  the  debt  evidenced  by  the  original  judgment,*  and  upon 

to  it  in  the  same  manner  as  to  an  ac«  Pennsylvania.  »  Eldted    v.    Haxlett, 

tion  founded  upon  an   original   writ,  38   Pa.  St.  16;    Irwin  v,  Nixon,  11  Pa, 

and   the  judgment  tliereon  is  consid-  St.  419,  51   Am.  Dec.  559;    Ammon  », 

ered  a  new  judgment,  having  all  the  Slyer,  14  Lane.  L.  Rev.  (Pa.)  86. 

attributes    of    the  original.      Sim^  v,  Sonih  Carolina.  —  Ingram  v,  Belk,  3 

Nash,  I    How.  (Miss.)   271,   in   which  Strobh.  L.  (S.  Car.)  207. 

it  is  held  thai  a  scire  facias  to  revive  a  Tennessee,  ~  Carter    v.    Carriger,    3 

judgment    against  an  executor,   etc.,  Yerg.  (Tenn.)  411,  24  Am.  Dec.  585; 

is  so  far  in  the  nature  of  an  original  Bilbo  v.  Allen,  4  Heisk.  (Tenn.)  31. 

action  against  him  that  he  cannot  make  Texas.  —  Hopkins     v.    Howard,    I2 

his  defense  thereto  by  plea.     See  also,  Tex.  7;  Perkins  v.  Hume,  10  Tex.  50; 

in  this  connection,  as  holding  that  a  Schmidtke  v.  Miller,  71  Tex.  103. 

scire  facias  to   revive  a  judgment  is  Vermont, — State  Treasurer  v.  Fos- 

treated  as  a  new  suit,  Bilbo  v,  Allen,  ter,  7  Vt.  52. 

4  Heisk.  (Tenn.)  31;  Swancy  v,  Scott,  9  Virginia,  —  Lavell  v.   McCurdy,  77 

Humph.   (Tenn.)   340;    State  Bank  v,  Va.  763. 

Vance,  9  Yerg.  (Tenn.)  471.  United  States,  —  Davis  v.  Packard,  7 

1.  Alabama.  ^B^^L^T  V,  Ingersoll,  37  Pet.  (U.  S.)  276;    Fitzhugh  v.   Blake, 

Ala.  503.  2Cranch  (C.  C]  37;  Hatch  v.  Eustis,  i 

Arkansas,  —  Black  well    v.    State,    3  Gall.  (U.  S.)  160. 

Ark.  320.  England,  —  Adams  v.  Savage,  3  Salk. 

Florida,  —  Brown   v,  Harley,  2  Fla.  321. 

159.  In  Perkins  v,  Hume,  10  Tex.  50,  it  is 

Georgia.  —  Dickinson  v,  Allison,    10  held  that  such  a  scire  facias  is  not  an 

G&*  557;  Funderburk  v.  Smith,  74  Ga.  original  suit   where  no  new  party  is 

515.  sought   to  be   charged   and    no  relief 

Illinois,  ^"VtopXt    v,    Compher,     14  other  than  a  simple  revival  is  prayed, 

III.  447;  Smith  r.  Stevens,  133  111.  183;  but  a  continuation  of  the  former  suit. 

Challenor  e^.  Nlles,  78  111.  78.  Seire   Fadas  Against  Terretenanti. — 

/rf^iaMtf.  —  Bernhamer  v.  State,  123  Although,   as    against    the    judgment 

Ind.  577.  debtor  and  his  heirs  or  personal  repre- 

lowa,  —  Denegre  v,  Haun.  13  Iowa  sentaiives,  a  scire  facias  proceeding  is 

240.  a  continuation  of  the  original  proceed* 

Maine,  —  Adams  v.  Rowe,  ii  Me.  89,  ings  in   which  the  judgment  was  ob- 

25  Am.  Dec.  266.  tained,  yet,  as  against  terretenants  who 

Maryland,  —  Kirkland  v,  Krebs,  34  are  entire  strangers,  a  scire  facias  in- 

Md.  93;  Bridges  v,  Adams,  32  Md.  577.  tended  to  subject  land  claimed  by  them 

Massachusetts,  —  Comstock    v.    Hoi-  to  the  payment  of  a  judgment  against 

brook,  16  Gray  (Mass.)  iti;   Gray  v,  another  must  be  regarded  as  so  far  a 

Thrasher,  104  Mass.  373.  new  proceeding  that  everything  neces- 

Mississippi,  —  Vick  v,  Chewning.  31  sary   to  coexist   to  afifect  their  rights 

Miss.  201;    Douthit  V.  State,  30  Miss,  must  appear  in  the  writ.     Bish  v.  Wil- 

133.  liar,  59  Md.  382. 

Missouri,  —  Slate    v,   Randolph,    22  3.  Lafayette  County  r.  Wonderly,  92 

Mo.  474;    Ellis  V.  Jones,   51  Mo.  180;  Fed.    Rep.  313:    Ammon   v.  Styer,  14 

Humphreys    v.   Lundy,   37    Mo.   320;  Lane.  L,  Rev.  (Pa.)  86:  Mower  v.  Kip, 

Kraiz  V.  Preston,  52  Mo.  App.  251.  6  Paige  (N.  Y.)  88,  29  Am.  Dec.  748. 

New  Jersey,  —  Greenway  v.  Dare,  6  "A  scire  facias  to  revive  a  judgment 

N.  J.  L.  305.  is  in  the  nature  of  original  process  and 

New    York.  —  Dickey    v.     Craig,    5  also  of  a  declaration.     It  is  process  to 

Paige  (N.  Y.)  283;  Gonnigal  z/.  Smith,  6  bring  in   a   new   party   sought   to   be 

Johns.  (N.  Y.)  106;    M*Gill  v.  Perrigo,  charged  with  the  judgment.     It  is  a 

9  Johns.  (N.  Y.)  259.  plaint  in  so  far  as  it  counts  on  the  debt 

Ohio,  —  Wolf  V,   Pounsford,  4  Ohio  of  record,  and  gives  the  administrator 

397.  a  day  in  court  to  show  cause  why  he 
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such  proceeding  the  merits  of  the  original  judgment  cannot  be 
inquired  into/  and  a  judgment  rendered  in  such  a  proceeding  is 
not  a  new  one  for  the  debt  and  damages,  but  merely  an  order 
that  execution  shall  issue.*  It  may  be  said,  however,  that  in  all 
cases  it  is  in  the  nature  of  an  action,  in  that  the  defendant  may 
plead  thereto.* 

b.  Purpose.  —  The  purpose  of  such  a  proceeding  is  not  to 
raise  the  issue  of  the  validity  of  the  original  judgment,  but  to 
offer  the  debtor  an  opportunity  to  show,  if  he  can,  that  the  for-  . 
mer  judgment  has  been  paid,  satisfied,  or  released,  and  if  he 
cannot,  to  avoid  the  statute  of  limitations  against  the  judgment 
and  its  lien,  and  to  gfive  the  creditor  a  new  right  of  enforcement 
from  the  date  of  the  judgment  of  revival.* 

4.  Time.  —  As  a  general  rule,  the  period  within  which  a  scire 
facias  to  revive  a  judgment  may  be  sued  out  is  prescribed  by 
statute.     The  time  varies  in  the  different  states,  the  most  usual 

should  not  be  so  charged."     McLeod  defendant  may  plead  to  it  that  ii  de- 

V.  Harper,  43  Miss.  42.  rives  its  likeness  to  an  ordinary  action. 

Offlos  of  Sofire  Fadai  to  Bevtve.  —  The  But  what  may  he  plead  ?    Only  those 

office  of  a  scire  facias  to  revive  a  judg-  things  which  go  to  his  discharge  since 

ment  is  to  reinvest  it  with  all  the  pow-  the  rendition  of  the  original  judgment." 

ers,  attributes,  and  conditions  which  Kratz  v.  Preston,  52  Mo.  App.  251. 

originally   belonged  to  it  and   which  "  Ordinarily  the  writ  of  scire  facias 

have  been  wholly  or  in  part  suspended  to  revive  a  judgment  is  a  judicial  writ 

by  lapse  of  time  or  change  of  parties,  to  continue  the  effect  of,  and  have  exe- 

Moore  v.  Garretson,  6  Md.  444.  cution  of,    the  former  judgment,   al- 

Proeesding  Hot  Barred  by  Advent  Poi-  though  in  all  cases  it  is  in  the  nature 

■Msion.  —  In  Bernhamer  t/.  State,  123  of  an  action,  as  defendant  may  plead 

Ind.  577,  it  is  held  that  a  proceeding  any  matter  in  bar  of  execution,  as,  for 

by  scire  facias  to  revive  a  judgment  in  instance,  a  denial  of  the  existence  of 

ejectment  is  not  an  original  suit,  but  is  the  record  or  a  subsequent  satisfaction 

merely  a  continuation  of  the  suit  in  or  discharge.     Foster  on  Scire  Facias 

which  the  judgment  was  rendered,  and  13,  and   cases  cited;    Tidd's   Practice 

is  therefore  not  barred  by  adverse  pos-  1090:  2  Sellon's  Practice  275."    Owens 

session,  and  the  only  limitation  avail-  v,  Henry,  161  U.  S.  642. 

able  is  ihe  twenty  years  statute  which  4.  Lafayette  County  v.  Wonderly,  9a 

bars  the    judgment    itself.    See    also  Fed.   Rep.   313.     See  also    Taylor    v. 

Smith  r.  Stevens,  133  111.  183.  Harris,  21  Tex.  438;  Moore  v,  Garrett- 

1.  Ammon  t/.  Stver,  14  Lane.  L.  Rev.  son,  6  Md.  444;  Hughes  v,  Wilkinson, 
(Pa )  86.                 '  37  Miss.  482. 

2.  Hanly  v,  Adams,  15  Ark.  232;  In  Moore  7.  Garrettson,  6  Md.  444,  it 
Denegre  v.  Haun,  13  Iowa  240;  Mur-  was  held  that  the  office  of  a  scire  facias 
ray  r.  Baker,  5  B.  Mon.  (Ky.)  172;  to  revive  a  judgment  is  to  reinvest  it 
Locke  z/.  Brady,  30  Miss.  21;  Woolston  with  all  the  powers,  attributes,  and 
V,  Gale,  9  N.  J.  L.  32;  Tindall  v.  Car-  conditions  which  originally  belonged 
ion,  16  N.  J.  L.  94:  Whitworth  v,  to  it,  and  which  have  been  wholly  or  in 
Thompson,  8  l.ea  (Tenn.)  480;  Mcln-  part  suspended  by  lapse  of  time  or 
toih  t/.  Paul.  6  Lea  (Tenn.)  47;  Bryant  change  of  parties. 

V.  Smith,  7  Coldw.  (Tenn.)  116;  Taylor  The  office  of  a  scire  facias  is  to  revive 

V,  Miller,  2  Lea  (Tenn.)  155;  Bullock  v.  and  have  execution  of  a  judgment,  and 

Ballew,  9  Tex.  498;  Camp  v.  Gainer,  8  a  judgment  of  revivor  is  an  award  of 

Tex.  372.  execution  of  the  original  judgment  and 

8.  Hubbard  v.   Bolls,   7    Ark.    442;  not  a  judgment  f/f  numero;  and  hence, 

Pickett  V.  Pickett,  i  How.  (Miss.)  267;  if  the  scire  facias  and  revivor  be  void, 

Walsh  V.  Bosse,  16  Mo.  App.  231.  they  will  not  destroy  or  impair  the 

"  It  is  chiefly  from  the  fact  that  the  original  judgment,  but  all  subsequent 
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provision  being  that  the  judgment  must  be  revived  within  ten 
years  from  its  date.^ 

When  Time  Begins  to  Bu.  —  According  to  the  statutes  in  some 
states,  the  time  within  which  a  scire  facias  to  revive  a  judgment 
may  be  sued  out,  begins  to  run  from  the  return  day  of  the  last 
execution  issued  on  such  judgment.* 

proceedings  in  execution  of  the  origi-  124  Pa.  St.  273;  Conklin  v,  Cleveland, 

nal  judgment  will  have  the  same  valid-  14  Pa.  Co.  Ct.  154. 

ity  as  if  no  scire  facias  had  been  is-  A  judgnoent  may  be  revived  against 

sued  or  judgment  of  revivor  entered,  terretenants  at  any  time   within  the 

Hughes  t'.  Wilkinson,  37  Miss.  482.  period  of  five  years,   notwithstanding 

1.  See   the  statutes  of  the    various  there  may  have  been  an  iniermediaie 

states,  and  see  Seibels  v,  Hodges,  6$  revival  by  scire  facias  without  notice  to 

Ga.  245;   Corby  v.  Tracy,  62  Mo.  511;  the  terretenant.     Fursht  v.  Overdeer, 

Humphreys    v,    Lundy,   37   Mo.   320:  3  W.  &  S.  (Pa.)  470. 

Rogers    v,   Hollingsworth,    95    Tenn.  In  Uliaeis  the  judgments  in  courts  oC 

357:    Fogg  v.  Gibbs,  8  Baxt.  (Tenn.)  record  may  be  revived  by  scire  facias 

464;  McGrew  V.  Reasons,  3  Lea  (Tenn.)  within  twenty  years.    Smith  t/.  Stevens. 

485:  Central  Coal,  etc.,  Co.  t'.  Southern  133  111.   183.     So  also  in  New  Jersey, 

Nat.    Bank,    12  Tex.   Civ.   App.    337;  Buchannan  c.  Rowland,  s  N.  J.  L.  831. 

Ay  re  v.  Burke,  82  Va.  338;  Wonderly  In  Mawachnietti  it  has  been  held  that 

V.  Lafayette  County,  74  Fed.  Rep.  702;  the  provision  of  a  statute  that  decrees 

Stewart  v.  Justices,  47  Fed.  Rep.  482.  of  courts  of  record  *'  shall  be  presumed 

In  Xistoiui  it  is  provided  that  execu-  to  be  paid  and  satisfied  at  the  expira 

tions  may  issue   upon  a  judgment  at  lion  of  twenty  years**  after  the  rendi- 

any  time  within  ten  years  after  its  ren-  tion   thereof,  does   not  operate  as  an 

dition,  and   that  scire   facias   may  be  absolute  bar  to  a  writ  of  scire  facias  on 

sued  out  at  any  time  within  ten  years  such   a  decree,   but  the   presumption 

to  resrive  a  judgment,  but  that  none  may  be  rebutted  by  evidence  showing 

shail  thereafter  issue.     This  does  not  that  the  decree  has  not  in  fact  been 

authorize  scire   facias  after  the  time  satisfied.     Knapp  v.  Knapp,  134  Mas^. 

limited,  even  though  a  writ  had  previ-  353. 

ously  been  issued  within  the  time  and  8.  See  Shackelford  v.  Miller,  18  Ala. 

returned   nulla  bona.     Stewart  v.  Jus-  675;  Sherrard  v.  Keiter,  32  W.  Va.  147; 

tices,  47  Fed.  Rep.  482.  Laidley  v.  Kline,  23  W.  Va.  565. 

No  Application  to  Justices'  Judgments.  BevlTftl    After     Beath    of    Ebteontion 

—  It  has  been  held  that  this  limitation  Debtor.  —  In   Handy  v.  Smith,  30  W. 

applies  only  to  judgments  of  courts  of  Va.   195,  the  court  said:  "  By  our  stat- 

record,  and  that  a  scire  facias  to  revive  ute,  where  execution  issues  within  two 

a  judgment  rendered  by  a  justice  of  years,  other  executions  may  be  issued 

the  peace  may  issue  after  the  lapse  of  on  the  judgment  within  ten  years  from 

ten   years.     Corby  v.   Tracy,   62  Mo.  the  return  day  of  the  last  execution. 

511;  Humphreys  r.  Lundy,  37  Mo.  320.  But  when  the  execution  debtor  dies. 

In  Miasiisippi,  where  no  execution  the  right  to  revive  the  judgment  by 
has  been  issued  on  a  judgment  within  scire  facias  is  limited  to  five  years  from 
a  year  and  a  day  after  its  rendition,  it  the  qualification  of  the  personal  repre- 
has  been  held  that 'it  must  be  revived  sentative  of  the  debtor.  Section  11,  c. 
within  seven  years  thereafter  by  a  139,  Code.  It  is  therefore  clear  that  if 
scire  facias.  Buckner  v.  Pipes,  56  Smith  had  lived  ten  years  after  the  re- 
Miss.  366;  Vick  V.  Chewning,  31  Miss,  turn  day  of  the  last  execution,  the 
201.  plaintiff's   right  to   relief  would  have 

In  Xaryland  a  judgment  cannot  be  been  completely  barred.  But  it  is  in- 
revived  by  scire  facias  after  a  lapse  of  sisted  by  the  appellants  that  as  Smith 
twelve  years.  MuUikin  v.  Duvall,  7  died  thirty-three  days  before  the  ten 
Gill  &  J.  (Md.)  355;  Jones  v.  George,  years  expired,  they  had,  under  the  sec- 
80  Md.  2Q4.  ond  clause  of  the  statute,  five  years 

In  Pennsylvania  it  is  held  that  a  scire  from  the  date  of  the  qualification  of  his 

facias  to  revive  a  judgment  should  be  personal  representative  to  revive  their 

sued  out  within   five  years  from   the  judgment  or    bring    this    suit.     It  is 

date  of  the  judgment.     Lutz's  Appeal,  claimed  that  this  provision  is  a  limita- 
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Gompntation  of  Time.  —  Whatever  time  may  be  prescribed  within 
which  scire  facias  may  issue  to  revive  a  judgment,  it  will  be 
sufficient  to  save  the  bar  if  such  process  issue  a  single  day  within 
such  time.^ 

5.  Courts  of  Lumance.  —  Since  the  proceeding  by  scire  facias  to 
revive  a  judgment  is,  as  has  been  seen,®  merely  a  continuation  of 

the  original  suit,  jurisdiction  of  such  proceedings  is  in  the  court 
where  the  original  judgment  was  rendered,  without  regard  to  the 
residence  of  the  parties,'  and  the  scire  facias  to  revive  must  issue 

tion  wiihin  itself,  independent  of  the  128,  it  was  held  that  it  is  sufficient  if 

ten  years  limitation  in  the  first  part  of  the   writ   is    issued   on  the  last  day, 

the  statute;    and  that '  it  matters  not  though  not  served  in  due  time  after- 

whether    the    five    years    fall    wholly  wards. 

within  the  ten  years,  or  wholly  without  Excluding  Say  of  Entry.  —  In  Lutz's 

the  ten  years,  in  cases  not  barred,  or  Appeal,  124  Pa.  St.  273,  it  is  held  that 

partly  within  and  partly  without  the  the  day  of  entry  is  to  be  excluded  in 

same.'     This  position  is  plainly  unten-  the  computation  of  the  period  within 

able.     The  law    is    well   settled    that  which  the  judgment  is  to  be  revived  by 

when  to  a  party  capable  of  suing  an  scire   facias   to  continue   the  lien    on 

action  has  accrued  against  a  party  who  realty.     See  also  Green's  Appeal,  6  W. 

may  be  sued,  the  statute  begins  to  run  &  S.  (Fa.)  327. 

unless  this  be  prevented  by  the  case  Where  Last  Day  FaUs  on  Sunday.— 

coming  within  some  exception  to  the  Where  the  last  day  of  the  time  during 

statute.    After  it  has  begun  to  run,  its  which  a  judgment  remains  a  Hen  upon 

running  will  not  be  suspended  because  realty  without  a  revival  falls  on  Sun- 

of    the    subsequent    death    of    either  day,  a  scire   facias  to   revive  it  is  in 

party,  or  because  of  the  lapse  of  time  time  if  sued  out  on  the  following  Mon- 

before  either  has  a  personal  represen-  day.     L.uiz's  Appeal,  T24  Pa.  St.  273. 

tative.     I  Rob.  Pr.  (new  ed.)  591,  609:  2.  See  supra^  p.  1059. 

Tones  v.  Lemon,  26  W.  Va.  629;  Harsh-  8.  Schmidtke  v.  Miller,  71  Tex.  103. 

berger  v,   Alger,   31   Gratt.   (Va.)  52;  The  Proper  Venue  is  the  county  in 

Wilson  V,  Harper,  25  W.  Va.  179."  which    the    judgment    was    rendered. 

Efltoot  of  Stay  of  Execution.  —  In  Penn-  Masterson  v.  Cundiff ,  58  Tex.  472. 

sylvania  it  was  at  one  time  held  that  Jnriidiotion    of    Federal    Court. —  In 

the   five   years   wiihin   which    it    was  Wonderly  z'.  Lafayette  County,  77  Fed. 

necessary  to  sue  out  a  scire  facias  to  Rep.  665,  it  was  held  that  scire  facias 

revive  a  judgment  under  the  second  to  revive  a  judgment  in  a  federal  court 

section  of  the  Aci  of  April  4,  1798,  be-  being    an    ancillary    proceeding,    the 

gan  to  run  where  there  was  a  stay  of  court  had  jurisdiction  even  though  the 

execution  from  the  expiration  of  the  parties  were  citizens  of  the  same  state, 

period  during  which  the  execution  was  In  this  case  the  court  said:   "  The  first 

suspended.     Pennock  v.    Hart,  8  S.  &  paragraph  of  the  answer  puts  in  issue 

R.  (Pa.)  369.     This  was,  however,  al-  the  jurisdiction  of  this  court  over  the 

tered  by  the  Act  of  March  26,  1827.  parties,  for   the   reason   that   both  are 

1.  Kirby   v.   Cash,   93   Pa.   St.    505;  residents  and  citizens  of  the  state  of 

Lichty    V,     Hochstetler,    91     Pa.    St.  Missouri.     As  the  proceeding  to  revive 

444;  Silverthorn  v.  Townsend,  37  Pa.  the  judgment  by  scire  facias  must  be 

St.  263;    Porter  v,   Hitchcock,  98  Pa.  instituted  and  conducted  in  the  court 

St.  625.  rendering  the  judgment,  it  is  an  ancil- 

Mere  suing  out  of  a  scire  facias  is  lary  proceeding,  and  for  that  reason 
sufficient  to  continue  the  lien  of  a  judg-  the  plea  is  not  well  taken,  and  the  de- 
ment for  a  period  of  five  years  from  the  murrer  thereto  is  sustained,** 
date  of  its  isbue.  True,  ihe  writ  must.  Effect  of  Suit  Pending  on  Judpient  — 
of  course,  be  duly  prosecuted,  but  the  Eevival  In  Federal  Court.— In  Wonderly 
plaintiff  has  five  years  wiihin  which  to  v.  Lafayette  County,  77  Fed,  Rep.  665, 
prosecute  it  and  recover  a  judgment  it  was  held  that  the  fact  that  one  is 
of  revival.  Silverthorn  z/.  Townsend,  suing  in  a  state  court  upon  a  judgment 
37  Pa.  St.  263.  of  a  federal  court  will  not  prevent  him 

In  Davidson  v,  Thornton,  7  Pa.  St.  from  proceeding  at  the  same  time  in 
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Itotti  the  court  where  the  judgment  waft  rendered  or  to  which  the 
record  has  been  rem(>ved.' 

6i  On  What  BaMd.  —  It  has  been  held  that  each  successive  writ 
of  scire   facias   should  be   founded   upon  the  judgment   which 

the  federal  court  to  revive  the  jadir-  PenHsylvUfiia.  —  Dougherty's  Estate, 

tuerit  by  scire  facias.    The  court  said:  9  W.  &  S.  (Pa.)  189;  Chambers  v.  Car- 

**  The  fifth  paragraph  of  the  ansirtr  son,  t  Wliarl.  (Pa.)  365* 

pleads  the  pendency  of  another  suit  be-  SouiA   Carolina. — Grimke    v,   May- 

tween   these    parties    respecting    said  rant,  2  Brev.  (S.  Car.)  202. 

J udgnieht  in  the  circuit  court  of  Laf ay-  /Vjnir.  ^Schoiidtke    v.    Miller,    7t 

eiie  county.  Mo.     It  appears  from  the  Tex.   103;    Perkins  v.  Hume,  10  Tex. 

aniw«r  that  the  suit  pending  in  said  50;    Hopkins  v.   Howard,  X2  Tex.  7; 

Lafayette  county  is  an  action  founded  Maiterson  9.  Cundiff,  58  Tex.  474. 

OH  the  Judgment  brought  within  ten  Vtrm4Ht  --Gibson  v.  DaWs,  22  Vt. 

years  after  iis  rendition,  and  its  pur-  374. 

]^se  is  to  obtain  a  new  judgment  upon  In  Hehraika  the  county  court  can  re- 

tht  judgment  rendered  in  this  court*  Vive  its  own  judgments.     Dennis  t^. 

While  the  uittmdLtt  effect  of  the  two  Omaha  Nat.  Bank,  {9  Neb.  675;  Hun- 

t>roce«dlng8  may  be  the  same  to  (he  ter  v.  Leahy,  16  Neb.  80. 

plaintiff^  yet  they  are  not  of  the  same  2ft  Oregon  only  the  circuit  court  can 

Chaincter)  and  there  is  no  reason  in  law  revive  a  judgment  crf^a  justice's  court 

why  the  plaintiff  may  not  rtsort  to  both  ao  as  to  make  it  a  lien  on  real  estate. 

remedies  accorded  to  him  by  law.     If  Glaze  v.  Lewis,  i&  Oregon  347. 

this  w«re otherwise,  the  matter  pleaded  Za  ttohigaii  i(   is  held  that  circuit 

constitutes  no  defense  to  this  action,  courts  may  issue  a  writ  of  scire  facias 

for  the  rteason  that  the  pendency  of  an-  to  revive  a  Judgment  under  the  Michi^ 

other  Suit  between  the  same  parties  re*-  gan  constitution,  art.  6,  sect.  8,  which 

spectlAg  the  same  tabject-mmtter  in  a  authoriies  such  couris  10  issue  writs 

state  Court  is  no  t>ar  to  this  proceeding  necessary  to  carry  their   judgments, 

in  the   United  States    Circuit    Court«  etc.,  into  effect.     McRobens  v.  Lyon, 

Holton  V.  Guinn,  76  Fed,  Rep.  toi,  and  79  Mich.  25. 

authorities  cited.     The   demurrer   to  Imuinoe  to   <Hher  Caufities.  —  Under 

this  paragraph  is  th«ft»fore  sustained."  the  Arkansas  statute,  it  was  early  held 

1»  j<At^/;t4.  *— BartTMi    «/.    Pagtes^  6  that  scire  facias  to  revive  a  judgment 

Ala.  42i.  may  be  issu«d  from  the  county  where 

6^r9f7»A.  •— Fanderburk  ^  Smith,  74  the  judgment  was  recovered  into  any 

6a.  515;  Dickinson  tr.  Allison^  10  Ga.  county  m  the  state.    Fowler  v.  Thur- 

5S7.  mond,   13    Ark.   259;    State    Bank    9. 

/fMVftfM. -^  Conner  v^   Neff.   2    Ind»  Terry,  13  Ark.  389. 

App.  ^.  Direetioa  to  Any  Ooimty  Where  Btiiiat 

/(TttM. -^  Haven  c.  Baldwin,  5  Iowa  out  May  Be  Foaad. —  In  Challenor  t^ 

503;  C«itnes  V.  Crandall,  4  Iowa  151.  Niles,  78  111.  78,   it  was  held  that  in 

UTentucky.  -^  Handley  v.  Fitshttgh,  )  scire  facias  to  revive  a  judgment  the 

A.  K.  Mar^h.  C^y*)  562.  court  has  jurisdiction  to  send  its  pro^ 

Lomisiana,  -^  MartineK  tf,   Vives,   52  cess  to  any  county  where  the  defend- 

La.  Ann.  30$.  ant    may    be    found,  and    a    plea  in 

Maine.  —  State    v.    Brown,  41    Me.  abatement  that  the  defendant  does  not 

S3S;  Vallance  ^.  Sawyer,  4  Me.  6fi.  reside,  etc.,  in  such  county  ia  not  sas- 

Massachuietfs.-^Os^O(A    v.    Thurs^.  tainable. 

ton,  23   Pick.  (Mass.)  no;    Knapp  v.  Ccfrs  Ftoiai  upon  Tfanioript  of  Jwtiei^ 

Knapp,  134  Mass.  353.  Judgment.  —  In  Stewart  v.  Eisenhower, 

Michigan.  —  McRoberts  v.  Lyon^  79  4  Pa.  DIst.  565,  it  was  held  that  a  jus- 
Mich.  2$.  lice  of  the  peace  in  Pennaylvania,  10 

Missouri.  —  Wilson    v.    Tiernan,     5  whom  a  transcript  of  a  judgment  of  a 

Mo.  ^7^.  justice  in  another  county    has    been 

A^f»  ffampskifr.  —State  tf.  Kinne,  39  lawfully  delivered,  may  issue  thereon 

N,  H.  W9.  a  scire  facias  to  revive, 

i^rwJrrsey.-^T\tidh\{  v.  Clirson,  16  Change  of  TOtttto  apoa  Death  «f  Mgl* 

N.  J.  L.  94.  Bal   Deftndaftt. —  For   a    query   as   to 

mvih  €^&Hna.  ^  Gt\%%  ^.  McNeill,  whether  upon  the  death  of  the  origl- 

Phil.  L.  {(N.  Car.)  175.  nal  defendant  pending  ite  auit  hfi  ad- 

lOM  Volume  XVIIL 


StYlTal  \^               RE  VIVAL  OF  JUDGMENTS.  fldre  FadM. 

immediately  precedes,  since  a  recovery  upon  such  a  writ  is  a  bar 
to  any  subsequent  recovery  upon  the  original  judgment:.* 

7.  Partiw  — ^?.  Parties  Plaintiff  — (i)  General  Rule. — As 
a  general  rule,  the  plaintiff  in  a  proceeding  by  scire  facias  to 

revive  a  judgment  should  be  the  same  person  who  was  the  plain- 
tiff in  the  original  judgment,  or  his  legal  representative.' 

ministrator  upon  scire  facias  to  revive  cannot  be 'revived  by  a  scire  facias  in 
can   change  the   venue  to  the  countv  the   name  of  an  administrator  whose 
wherein  he  is  a  freeholder  and   rest-  letters  have  been  revoked  and  an  ad- 
dent,  see  Keeley  v.  Planters  Bank,  4  ministraior  i/^  ^<7»tJ- »cr;»  appointed. 
Smed.  &  M.  (Miss.)  113.  Duty  of  Bapreientative  to  Insist  on  So- 

1.  CoUingwood  v,  Carson,  2  W.  &  S.  vivor.  —  In  tons,   wlierever  there  has 

(Pa.)  220;   Custer  v.  Detterer,  3  W.  &  been  a  recovery  in  the  lifetime  of  the 

S.  (Pa.)  98.  injured  party,  a  claim  for  damages  is 

Bevivalof  Jadgmont  Against  Deoeasod  merged  in  the  judgment  and  becomes 
—  Soiro  Facias  to  Bind  Lands.  —  In  Tiers  a  debt  with  which  the  personal  repre- 
V,  Codd,  S7  Md.  447,  it  was  held  that  sentative  is  chargeable,  and  it  thus  be- 
where  a  judgment  has  been  revived  comes  not  only  the  right,  bat  the  duty, 
against  the  administrator  of  a  de-  of  the  representative  to  insist  on  a 
ceased  defendant,  a  writ  of  scire  facias  revivor  in  the  appellate  court.  Kim- 
which  is  subsec|uently  issued  for  the  biough  v.  Mitchell,  i  Head  (Tenn.)539. 
purpose  of  binding  his  lands  should  be  Where  Only  Part  of  Ezecntors  Have 
issued  apon  the  original  judgment.  Qualified.  —  In  a  scire  facias  to  revive  a 
In  this  case  it  was  also  held  that  the  decree  in  favor  of  the  plaintiff's  execu- 
demnrrer  10  the  writ  was  properly  tors,  there  being  three,  only  one  of 
sustained  for  the  reason,  among  others,  whom  is  qualified,  all  of  them  should 
that  the  writ  was  issued  in  the  case  of  be  named  in  the  scire  facias.  Carson 
William  T.  Tiers  against  Henry  C,  v.  Richardson,  3  Hayw.  (Tenn.)  231. 
Codd,  administrator  of  William  H.  Bevival  by  Gnardian.  —  If  a  guardian 
Codd,  whereas  in  fact  it  should  have  obtains  judgment  he  may  have  scire 
been  issued  in  the  case  of  the  original  facias  thereon,  even  after  the  expira- 
jndgment  against  William  H.  Codd.  tion  of  his  office  and  the  appointment 

8.  Alabama.  —  Warren  r.  Rist,  16  Ala.  of  another  guardian.  Welker  v,  Welker, 

686;  Duncan  v.  Hargrove,  18  Ala.  77.  3  P   &  W.  (Pa.)  21. 

///tWij.  —  Challenor  f.  Nlles,  78  III.  In    Whose   Name    Issued. —  On    the 

78;  Durham  v.  Heaton,  28  III.  264.  death    of    the   nominal   plaintiff  in  a 

Indiana.  —  Armstrong  v.  McLaugh-  judgment,  a   scire  facias  to  revive  it 

lin,  49  Ind.  370;    Wyant  v.  Wyant,  38  must  issue  in  the  name  of  such  plain- 

Ind.  48.  tiff's  personal  representative,  and  can- 

Missowri.  —  Riley  v.  McCord,  24  Mo.  not  issue  in  the  name  of  the  original 

26s.  parties  to  the  judgment,  or  of  the  bene- 

Pennsylvania. — M'Kinney     v.     Me-  ficiary  alone.     Baker  v.  Ingersoll,  37 

haffey,  7  W.  &  S.  (Pa.)  276.  Ala.  503. 

Tennessee.  —  Gregory  v.  Chadwell,  3  A  scire  facias  brought  by  an  admin- 

Coldw.  (Tenn.)    390;     Kimbrough    v.  istrator  to  revive  a  judgment  in  favor 

Mitchell,   t   Head  (Tenn.)  539;    Keith  of  his  intestate  should  be  brought  in 

V.  MetcaU,  2  Swan  (Tenn.)  74.  the  name  of  the  administrator,  but  if 

United  States.  —  Brown   v.   Wygant,  the  writ  be  issued  in  the  name  of  the 

163  U.  S.  618.  intestate  it  may  be  amended  by  substi- 

The  A4bniniBtrator  de  Bonis  Hon  of  an  tutingthatof  the  administrator.    Chal- 

esiale  is  a  proper  person  to  revive  and  lenor  v.  Niles,  78  Til.  78. 

enforce  a  judgment  belonging  to  the  Bevival  in  the  Name  of  Buooetsor  of 

estate  and  recover  in  the  name  of  the  PuhUc  Trustee.  —  In  Mathews  v.  Mosby, 

deceased  administrator  In  chief.     War-  13  Smed.  &  M.  (Miss.)  422.  it  was  held 

Ten   V.   Rist,  16   Ala.  686;    Duncan  v.  that  a  judgment  rendered  in  favor  of  a 

Hargrove,  18  Ala.  77.  public  trustee  may  be  revived  by  scire 

Eovival  by  Administrator  After  Bavo-  facias  in   the   name  of  his  successor 

ettion  of  Letters. —  in  Weaver  v.  Reese,  when  appointed. 

6 Ohio  418,  it  h  held  that  a  judgment  Sevival  in  the  VaniM  of  Diitribntaeo 
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(2)  Assigned  Judgments,  —  Where  a  judgment  has  been 
assigned  the  question  as  to  the  proper  party  to  sue  out  scire 
facias  for  its  revival  depends  upon  the  statutes  of  the  different 
states.  Where  it  is  expressly  provided  that  assignees  may  bring 
actions  in  their  own  names,  assignees  of  a  judgment  may  sue  out 
scire  facias  for  its  revival.*  In  those  of  the  code  states  where 
scire  facias  to  revive  a  judgment  is  still  in  use,  it  seems  that  the 
assignee  may  sue  out  the  writ  in  his  own  name  under  the  Code 
provision  as  to  the  maintenance  of  actions  by  the  real  party  in 
interest.'  In  the  absence  of  such  statutory  authorization,  scire 
facias  to  revive  an  assigned  judgment  should  be  prosecuted  in 
the  name  of  the  assignor.* 

(3)  Revival  of  Judgment  for  Use, —  In  an  action  by  the  nomi- 
nal plaintiff  to  revive  a  judgment  originally  entered  **  for  use," 
the  court  will  look  beyond  the  mere  legal  party  in  order  to  pro- 
tect the  interests  of  the  cestui  que  use,^ 

b.  Parties   Defendant  — (i)  General  Rule.  —  With   regard 

and  IntMtate.  —  In  Crane  v.  Crane,  51  ing.  —  In  U.  S.  Bsink  v.  Lyies,  10  Gill 

Ark.  287,  ic  is  held  that  a  revivor  of  a  &  J.  (Md.)  326,  it  was  held  that  the  as- 

judgment  in  favor  of  an  administrator  signee  of  a  judgment  need  not  recite 

after  his  death  and  after  the  estate  has  in  a  writ  of  scire  facias  sued  out  in  his 

been  settled  may  be  in  the  names  of  own  name  that  the  assignment  was  in 

the  intestate's  distributees  and  of  an  writing, 

assignee  of  one  of  them.  2.  Wonderly  v.  Lafayette  County,  74 

1.  Ware  v,  Bucksport,  etc.,  R.  Co.,  Fed.  Rep.  702. 

69  Me.  97;  Murphy  v,  Cochran,  i  Hill  8.  Macon  v,  Bibb  County  Academy, 

(N.  Y.)  339.  7  Ga.  204;    Forbes  v.  Tiffany,  4  Ind. 

In  Xaine  assignees  of  the  original  204;  McKinney  v.  Mehafley,  7  W.  Jl  S. 

judgment  may  maintain  scire  facias  in  (Pa.)  276;  Wells  v.  Graham,  39  W.  Va. 

their  own  names  to  revive  a  judgment  605. 

under  the  provisions  of  chapter  235  of  In  Indiana  it  was  early  held  in  the 

the  Act  approved  March  3,  1874,  to  the  case  of  Forbes  v.  Tiffany,  4  Ind.  204, 

effect  that  *'  assignees  of  choses  in  ac-  that  where  the  judgment  has  teen  as- 

tion,  not  negotiable,  assigned  in  writ-  signed  ascire  facias  may  be  prosecuted 

ing,   are   hereby   authorized  to   bring  in  the  name  of  the  judgment  plaintiff, 

and    maintain    actions   in    their  own  under  section  15,  article  2  of  chapter  31, 

name,*' etc.     Ware  v.  Bucksport,  etc..  Revised  Statutes  1843,  providing  that  in 

R.  Co.,  69  Me.  97.  case  of  the  assignment  of  a  judgitient 

In  Hew  York,  prior  to  the  abolition  execution  shall  issue  in  the  name  of 

of  the  remedy  by  scire  facias,  it  was  the  original  plaintiff, 

held   that  a  scire   facias   to  revive  a  In  such  a  case  the  defendant  cannot 

judgment  is  a  suit  within  the  meaning  complain  of  the  omission  of  the  clerk 

of  the  statute  authorizing  assignees  in  to  indorse  upon  the  writ  that  it  is  for 

certain    cases    to    sue    in    their    own  the    use  of  the  assignee.     Forbes  v, 

names.     Murphy  r.   Cochran,   i   Hill  Tiffany,  4  Ind.  204. 

(N .  Y .)  339 .  Bevlyal  by  Joint  Owner  of  Judgment  — 

In  Michigan  a  statute  which  author-  In  Hopkins  v,  Stockdale,  117  Pa.  St. 

izes  suit  by  an   assignee  in  his  own  365,  it  was  held  that  a  joint  owner  of 

name  is  permissive   merely,  and  the  judgment  by  assignment  of  part  may 

assignee    of    a    judgment    is    still  at  use  the  name  of  the  legal  plaintiff  for 

liberty  to  sue  in  the  name  of  the  con-  its  revival,  and  the  revival  is  then  for 

tracting  party.     McRoberts  v,  Lyon,  79  the  benefit  of   all  persons  interested. 

Mich.  25.     See  also  to  the  same  effect  See  also  in  this  connection  Dietrich's 

Sisson  7/.  Cleveland,  etc..  R.   Co.,  14  Appeal,  107  Pa.  St.  174. 

Mich.  496.  4.  Peterson   v.    Lothrop,  34  Pa.  St 

Averment  that  Asdgnment  Was  in  Writ-  223 . 
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to  the  proper  parties  defendant  in  a  proceeding  by  scire  facias  to 
revive  a  dormant  judgment,  it  may  be  laid  down  as  a  general  role 
that  all  the  parties  to  the  original  judgment,  if  living  and  not 
discharged,  must  be  parties  to  the  proceedings  to  renew  or  revive 
that  judgment.^ 

(2)  Joint  Judgments  —  (a)  Iniuuioe  Agamit  All.  —  A  scire  faci^  to 
revive  a  judgment  against  several  joint  defendants  must,  unless 
the  nonjoinder  is  waived,  issue  against  all  of  them.'  Scire  facias 
must  follow  the  judgment,  and  if  the  judgment  is  joint,  so  ought 
the  scire  facias  to  be.* 

Disoontiniuuioe  m  to  Part  —  The  plaintiff  cannot  drop  one  defendant 
and  proceed  against  the  others.^    And  if  he  discontinue  his  scire 

1.  Bolinger  v.  Fowler,  14  Ark.   27;  Texas.  —  Henderson  v,  Vanhook,  24 

Greer  V.  State  Bank,  10  Ark.  456;  Finn  Tex.  358;   Carson  v.  Moore,  23  Tex. 

V.  Crabtree,  12  Ark.  597;  Fanderburk  v.  450;  Austin  v.  Reynolds,  13  Tex.  544; 

Smith,  74  Ga.  515;    Bowie  v.  Neale,  41  Baxter  v.  Dear,  24  Tex.  17;    Rowland 

Md.   124:   Grenell  v.  Sharp,  4  Whart.  v.  Harris,  (Tex.  Civ  App.  1895)  34  S. 

(Pa.)  344.     See  also  U.  S.  v.  Houston,  W.  Rep.  295. 

48  Fed.  Rep.  208.  England.  —  Panton  v.  Hall,  2  Salk. 

AMign<6  for  Benefit  of  Grediton.  —  An  598. 
assignee  for  the  benefit  of  creditors  3.  Tidd*s  Pr.  1106;  Bo  wen  v.  Bon- 
need  not  be  made  a  party  to  a  scire  ner,  45  Miss.  11 ;  Simpson  .v.  Watson, 
facias  to  revive.  Notice  to  the  assignor  15  Mo.  App.  425;  Grenell  v.  Sharp,  4 
remaining  in  possession  is  sufficient.  Whart.  (Pa.)  344;  Lyon  v.  Ford,  20 
Mailer  of  Fulton,  51  Pa.  St.  204.  Wash.  L.  Rep.  373;  Crumbaugh  v.  Ot- 

Tmiteee  of  an  Insolvent.  —  In  Com.  v,  terback,  20  Wash.  L.  Rep.  164;  Panton 

Leiar,  13  Pa.  St.  22,  it  was  held  that  v.  Hall,  2  Salk.  598. 

the  trustees  of  an  insolvent  who  have  In  Grenell  v.  Sharp,  4  Whart.  (Pa.) 

not  qualified  need  not  be  made  parties  to  344,  the  court  said :    **  After  issuing  the 

a  scire  facias  to  revive  a  judgment  scire  facias  properly,  and  obtaining  a 

against  him.  joint  execution,  the  right  of  the  de- 

If  One  of  the  ]>efondants  Has  Bemoved  fendaut  to  use  that  execution,  to  en- 

flrom  the  State,  he  should  nevertheless  force  his  equity  as  surety,  by  levying 

be  made  a  party  and  served  by  publi-  on  the  property  or  person  of  another 

cation.     Funderburk  v.  Smith,  74  Ga.  of  the  defendants  in  the  execution,  is 

515.    See,  however,  as  to  the  case  of  a  a  dififerent  question;   but  certainly  he 

joint  judgment  against  two  executors,  cannot  proceed  by  a  scire  facias  against 

one  of  whom  is  a  nonresident,  Hanson  two  out  of  the  three  joint  defendants, 

V.  Jacks,  22  Ala.  549.  and    obtain    an    award  of  execution 

8.  Arkansas.  —  Bolinger    v.   Fowler,  against  one  of  them." 

14  Ark.  27;    Greer  v.  State  Bank,  10  A  scire  facias  issued  to  revive  a  joint 

Ark.  456;    Finn  v.  Crabtree,  12  Ark.  judgment  rendered  for  a  joint  and  not 

597.  for  a  joint  and  several  debt  is  itself 

Indiana,  —  Davidson    v.    Alvord,    3  joint  and  must  follow  the  judgment, 

Ind.  I.  and  a  voluntary  discontinuance  as  to 

Kentucky. — Griffith  v.  Wilson,  I  J.  one  defendant  is  a  discontinuance  as 

J.  Marsh.  (Ky.)  209;  Gray  v.  M' Do  well,  to  all.     Crumbaugh  v.  Otterback,  20 

5  T.  B.  Mon.  (Ky.)  501.  Wash.  L.  Rep.  164. 

Maryland^  -—  McKnew  v.  Duvall,  45  4.  Grenell  v.  Sharp,  4  Whart.  (Pa.) 

Md.  501.  344;  Greer  v.  State  Bank,  10  Ark.  455. 

Mississippi.  —  M*Afee  v.  Patterson,  2  Ko  Bevival  aa  to  Part.  —  If  one  is  not 

Smed.  S  M.  (Miss.)  593.  made  a  party  and  served  with  scire 

Ohio.  —  Zanesville  Canal,  etc..  Co.  p.  facias  to   reirive,  it  will   be  error  to 

Granger,  7  Ohio  165.  revive  the  judgment  as  to  the  other 

Pennsylvania.  —  Grenell  v.  Sharp,  4  parties;  the  whole  judgment  must  be 

Whart.    (Pa.)    344;     Dowling    v,    Mc-  revived  and  not  a  part  of  it.     Funder- 

Gregor,  91  Pa.  St.  410.  burk  v.  Smith,  74  Ga.  515. 
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facias  as  to  any  of  the  parties  it  operates  as  a  discontinuance  of 
the  whole  proceeding.* 

(b)  Joinder  of  Eoin  or  BoproioatotiTOi  with  BorriTor  —  CommoA-law  BiiIAi  — 
The  common-law  rule  was  to  the  effect  that  if  one  joint  defend- 
ant had  died  the  writ  should  be  against  the  survivors  and  the 
heiri^  or  personal  representatives  of  the  deceased,'  and,  according 
to  numerous  decisions,  this  rule  still  prevails  in  many  of  the 
states,'  and  it  is  held  th&t  a  judgment  rendered  on  a  scire  facias 

1.  M'Afee  v.  Patterson,  2  Smed.  &  r.  Redden,  3  Dana  (Ky.) 488;  Murray  v. 
M.  (Miss.)  593;  Simpson  v.  Watson,  15  Baker,  5  B.  Mon.  (Ky.)  172;  Holder  v. 
Mo.  App.  425;  Crumbaugh  v.  Otter-  Com.,  3  A.  K.  Marsh. (ky.) 407;  Milch- 
back,  90  Wash.  L.  Rep.  164.  And  see  ell  v.  Smith,  i  Litt.  (Ky.)  243;  Callo- 
Williams  v.  Fowler,  3T.  B.  Mon.  (Ky.)  way  v.  Eubank,  4  J.  J.  Marsh.  (Ky.) 
317.  280. 

DlMontiniiaiioe  aa  to  ThoM  Hot  Sonred.  Maryland.  —  Nesbit    v.    Manro,    11 

—  In   Hanson  v.  Jacks,  22  Ala.  549.  it  Gill  &  J.  (Md.)  261. 

was  held  that  "a  writ  of  scire  facias  to  Mississippi.  —  Bowen  v.   Bonner,  4$ 

revise  a  judgment  at  law,  on  which  Miss.  10. 

execution    has   not   issued    in  a  year  0^f>.  —  Zanesville   Canal,  etc.,  Ca 

and  a  day,  may  be  regarded  as  a  suit  v.  Granger,  7  Ohio  165. 

upon  the  judgment,  and  so  far  as  the  Pennsylvania,  —  Dowling      v.      Mc- 

plaintiff's  right    to*discontinue  as  to  Gregor,  91  Pa.  St    410;    Dingman  v. 

parties  not  served  is  concerned  the  rule  Amsink,   77    Pa.   St.    114;    Stoner  v. 

would  be  the  same  in  both  cases."  Stroman,    9    W.   &  S.   (Pa.)  85;    Ed- 

Hol.  Pros,  a  DiiooiitiniianM.  —  In  Mor-  wards's  Appeal,  66  Pa.  St.  89;  Com.  v. 

ton  V.  Croghan,  20  Johns.  (N.  Y.)  106,  it  Mateer,  16  S.  &  R.  (Pa.)  416;  Callahan 

is  held  that  the  plaintiff  cannot  enter  v,  Fahey,  10  Pa.  Co.  Ct.  488;  Colenburg 

a  nol.  pros,  as  to  those  who  have  ap-  v.  Venter,  173  Pa.  St.  113,  37  W.  N.  C. 

peared  and  pleaded,  and  take  judgment  (Pa.^  450;  Grenell  v.  Sharp,  4  Whart. 

against'  such  as  have  made  default;  such  (Pa.)  344. 

nol.  pros,  is  a  discontinuance  as  to  all,  Texas,  —  Henderson  v.  Vanhook,  24 

and  on  it  the  plaintifl  must  pay  costs.  Tex.   358:  Carson   v,  Moore,  23  Tex. 

Effect  of  Appearance  and  Plea  by  One  450;  Austin  v.  Reynolds,  13  Tex.  544: 

Party, —  In    M'Afee    v,    Patterson,    2  Baxter  v.  Dear,  24  Tex.  17;  Rowland 

Smed.  &  M.  (Miss.)  593,  it  is  held  that  v.   Harris,  (Tex.  Civ.  App.  1895)  34  S. 

in  such  case  if  one  of  the  parties  ap-  W.  Rep.  295. 

pears  and  pleads,  and  issue  is  taken  United  States,  —  Erwin  v.  Dundas,  4 

and  a  verdict  rendered,  the  statute  of  How.  (U.  S.)  58. 

jeofails  cures   the  consequences  of  a  England. -^PiJilon  v.  Hall,  2  Salk. 

discontinuance.  598;  Treihewy  v.    Ackland,  2  Saund. 

Time  of  Entering  the  Judgmeiit.  —  In  51^.  note. 

Enrly  V.  Clarkson,  7  Leigh  (Va.)  83,  it  Contra. —  Finn  v.  Crabtree,  12  Ark. 

was  held  that  upon  scire  facias  to  re-  597;  Vredenburgh  v.  Snyder.  6  Iowa39. 

▼ive  a  judgment  against  two  persons  "  The  common -law  rule,  it  must  be 

jointly,  it  was  erroneous  to  enter  final  conceded,   is    that,   if    the    judgment 

judgment  against  one  before  the  plain-  sought  to  be   revived    was    rendered 

tiff  had  matured  the  case  against  the  against  two  or  more  joint  defendants, 

other  also,  so  that  a  joint  judgment  the  scire  facias  must  follow  the  judg- 

might  be  entered  against  both  —  or  had  ment,  and  all  of  the  defendants,  if  liv- 

proceeded  against  him  as  far  as  he  ing,  should  be  made  defendants  to  the 

was  able.  writ;    and   where  one   has    died,   the 

9.  U.  S.  V,  Houston,  48  Fed.  Rep.  writ  should  be  against  the  survivors 

308.  and  the  heirs  or  personal  represenia- 

%,  Delaware,  —  Hallo  well  v.  Brown,  tives  of  the  deceased,     i  Black  Judgm., 

8  Houst.  (Del.)  500.  par.  491.    This  results  from  the  idea 

Kentucky.  —Griffith  v.  Wilson,  i  J.  that  the  legal  effect  of  a  judgment  on 

J.  Marsh.  (Ky.)  209;  Gray  v,  M'Dowell.  scire  facias  to  revive  a  judgment,  where 

5  T.  B.  Mon.  (Ky.)  501;  Coleman  r.  the  judgment  remains  without  process 

Edwards,    2   Bibb   (Ky.)    595;     Huey  or  satisfaction,  is  to  remove  the  pre- 
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against  the  survivor  only  in  such  a  case  will  be  reversed.^  If  the 
plaintiff  does  not  wish  to  proceed  against  all,  his  remedy  should 
be  by  action  of  debt  on  the  judgmenti  and  not  by  scire  facias.* 

(3)  After  Death  of  Original  Defendant  —  Joinder  of  All  Partios 
Affected  by  Bevival.  —  Where  the  judgment  does  not  affect  real  estate 
it  would  seem  that  the  personal  representative  alone  of  a 
deceased  judgment  debtor  need  be  made  defendant  to  a  writ  of 
scire  facias  to  revive  the  judgment;  but  where  the  realty  of  the 
original  judgment  debtor  is  affected  by  the  judgment,  all  those 
are  proper  parties  who  have  an  interest  in  the  realty,  and  the  heirs 
and  terretenants  as  well  as  the  personal  representatives  may,  as 
a  general  rule,  be  joined  as  parties  defendant  to  the  writ.' 

sttoiption  of  payment  arising  from  vras  dead,  was  brought  against  the  ear- 
lapse  of  time,  and  that  it  adds  nothing  vivor  within  ten  years,  and  on  exception 
to  the  validity  of  the  judgment,  onlv  after  the  ten  years  the  representatives 
leaving  it  as  it  was  when  rendered.  of  the  deceased  were  made  parties,  the 
U.  S.  V.  Houston,  48  Fed.  Rep.  207,  judgment  could  not  be  revived  against 
citing  Ex  p.  Pile,  ^  Ark.  337.  either. 

**  If  one  of  several  joint  defendants  d.  Carson  v.  Moore,  23  Tex.  450. 
in  a  judgment  dies,  a  scire  facias  may  Contlnaanoe  of  lien  by  Amicable  Selre 
issue  against  the  survivors  and  the  Faoiae.  —  In  Edwards's  Appeal,  66  Pa. 
executor  or  administrator  of  the  de-  St.  89.  it  is  held  that  the  lien  of  a  judg- 
ceased.*'  Dowling  v.  McGregor,  91  ment  against  two  persons  may  be  con- 
Pa.  St.  410,  rf'/iif^  Com.  V.  Mateer,  16  tinned  against  one  by  amicable  scire 
S.  &  R.  (Pa.)  416.  facias. 

Joinder  of  Heirs  and  Terretenants  with  8.  Wellborn  v.  Jolly,  4  Blackf.  (Ind.) 

Sorviyor.  —  In  Griffith  v,  Wilson,  i  J.  J.  279;  Graves  v.  Skeels,  6  Ind.  107;  Bryer 

Marsh.  (Ky.)  209,  It  is  held  that  to  re-  v.  Chase,  8  Blackf.  (Ind.)  508;  State  v, 

vive  a  judgment  in  ejectment  against  Michaels,  8  Blackf.  (Ind.)436;  Reynolds 

two,  one  of  whom  is  dead,  the  scire  v,  Henderson,  7  111.  no;  Calloway  v. 

facias  must  issue  against  the  heirs  of  Eubank,   4    J.    J.    Marsh.    (Ky.)  286; 

the  deceased  and  the  terretenant  and  Mitchell  v.  Smith,  i   Lilt.  (Ky.)  243; 

survivor.  Douglas  v.  Waddle,  8  Ohio  210;  Row- 

Bepresentatives  of  ]>eeea8ed  Surety.  —  land  v,  Harbaugh,  5  Watts  (Pa  )  365. 

In    Zanesirille    Canal,    etc.,    Co.    v.  Joinder   of    ^^Irs.— Where    a    scire 

Granger,  7  Ohio  165,  it  was  held  that  the  facias  is  sued  out  10  revive  a  judgment 

representatives  of  a  deceased  party  to  against  the  intestate  the  administrator 

a  judgment,  where  there  is  a  surviving  and  the  heirs  are  properly  joined  as 

party,   can  be  proceeded    against  by  defendants.     Reynolds  v,  Henderson, 

scire  facias  jointly  with  the  survivor,  7  111.  no. 

although   the   deceased  was  a  surety  In  Graves  z/.  Skeels,  6  Ind.  107,  it 

only  for  the  debt.  was  held  that  to  a  scire  facias  to  revive 

In  Kansas,  under  a  statute  providing  a  judgment  after  defendant's  death, 

that  in  all  cases  of  joint  obligations  suit  and   to  obtain   execution   against  the 

may  be   brought  against  any  one  or  land,  his  administrator  and  heirs,  if  he 

more  of  those  liable,  it  is  held   that  died  intestate,  are  proper  parties.    The 

where  one  of  several  joint  defendants  judgment  in  such  case  should  be,  to 

has  died  after  judgment,  the  judgment  make  the  money  first  of  the  assets  in 

may  be  revived  against  his  personal  the  administrator's  hands  and  then  of 

representative  without  joining  the  other  the  lands. 

defendants.     U.  S.  v,  Houston,  48  Fed.  In  Riley  v,  McCord,  21  Mo.  285,  It  was 

Rep.  207.  held  that  where  scire  facias  is  brought 

1.  Henderson  v.  Vanhook,  24  Tex.  to  revive  a  judgment  of  foreclosure, 

358;  Austin  V.  Reynolds,  13  Tex.  544;  after  the  decease  of  the  mortgagor,  it 

Baxter  v.  Dear,  24  Tex.  17.  is  sufficient  to  make  his  personal  rep- 

In  Austin  v.  Reynolds,  13  Tex.  544,  resentative  a  party,  and  the  heir  need 

it  is  held  that  where  scire  facias  on  a  not  be  joined. 

judgment  against  two,  one  of  whom  In    Tennessee  after  return  of  fi.  fa. 
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Bovival  Agtintt  Eein  and  Tflorrttanaiitf  Alone.  —  The  decisions  as  to  the 
necessary  parties  defendant  under  such  circumstances  are  not, 
however,  uniform.  According  to  the  practice  in  some  jurisdic- 
tions, where  a  sole  defendant  dies  after  judgment,  such  judgment 

levied  on  realty,  the  sheriff  cannot  sell  the  persons  roost  competent  lo  know, 

it  without  a  venditioni  exponas.    And,  and   to  prove  the  satisfaciion  of  the 

therefore,  if  the  owner  die  after  the  judgment.     We   thinlc   (he  appellants 

levy,  the  land  descends  to  his  heirs,  might  well  demur  to  this  scire  fadas, 

and   the  sheriff,   with    or    without    a  as  manifestly  insufficient  on  its  face,  to 

venditioni  exponas^  cannot  make  a  valid  authorize  the  plaintiff   to  enforce  his 

sale   until  scire  facias  against  the  heirs  execution  against  them  alone.'  *'    To 

and  process  thereon  awarded  against  like  effect  are  Warfield  v.  Brewer,  4 

them.     Rutherford  v.  Read,  6  Humph.  Gill  (Md.)  265;  Bish  v,  Williar,  59  Md. 

(Tenn.)  423;    Overton   v,  Perkins,    10  382;  Bowie  v,  Neale,  41  Md.  134. 

Yerg.  (Tenn.)  328;  Anderson  v,  Clark,  Contra — Joinder  Improper.  —  In  New 

2  Swan  (Tenn.)  156;  Planters'  Bank  v.  York  it  has  been  held  improper  to  join 

Chester,     11     Humph.     (Tenn.)    578;  personal  representatives  and  heirs  as 

Combs  v.  Young,  4  Yerg.  (Tenn.)  218;  parties  defendant  lo  a  scire  facias  to 

Stockard  </.  Pinkard,  6  Humph.  (Tenn.)  revive  a  judgment.     Strong  v.   Lee, 

119;     Green    v.    Shaver,    3    Humph.  (Supm.  Ct.  Spec.  T.)  44  How.   Pr.  (N. 

(Tenn.)  139;  Harman  v.  Hann,  6  Baxt.  Y.)  60. 

(Tenn.)  90.  See,  however,  Preston  r.  In  Mississippi  also  it  has  been  held 
Surgoine.  Peck  (Tenn.)  72;  Bryant  v,  that  where  a  judgment  has  been  recov- 
McColIum.  4  Heisk.  (Tenn.)  511.  ered,  and  the  defendant  therein  has 
Joinder  <tf  Personal  Bepresentatiyes.  —  executed  a  forthcoming  bond  with 
In  Tiers  v,  Codd,  87  Md.  447,  it  was  surety,  and  the  surety  has  died,  it  is 
held  that  in  a  writ  of  scire  facias  on  error  for  the  plaintiff  in  the  judgment 
judgment  against  terreienants,  when  to  sue  out  a  scire  facias  to  revive  it 
the  original  defendant  is  dead,  it  is  against  the  administrator  and  heirs  of 
necessary  that  the  personal  representa-  the  surety  in  the  forchcoming  bond; 
tives  of  the  deceased  defendant  be  the  administrator  and  heirs  cannot 
made  parties  to  the  writ,  and  a  demur-  legally  be  thus  joined.  Barnes  v.  Me- 
rer lies  to  a  writ  issued  against  the  Lemore,  12  Smed.  &  M.  (Miss.)  316. 
terreteoants  alone.  The  court  said:  What  Property  Beached.—  In  Adams 
*'  Where  the  original  defendant  in  a  v.  State.  67  Md.  447,  it  was  held  that  a 
judgment  is  dead  and  a  scire  facias  is  scire  facias  against  the  heirsand  terre- 
issued  to  revive  the  same,  it  may  be  tenants  of  the  judgment  debtor  will 
issued  against  the  administrator  alone,  not  reach  property  never  owned  by 
and  the  judgment  thereon  can  only  bind  such  debtor,  but  inherited  by  his  chil- 
assets,  etc..  but  if  it  is  desired  to  re-  dren  after  his  death  from  a  third  per- 
vive  such  judgment  against  the  land  son. 

of  the  deceased,  it  is  irregular  and  not  Manner  of  Designating  Bepreiontativei* 

a  justifiable  practice  to  issue  against  — The  scire  facias  to  revive  a  judg- 

the  terretenants  alone,  but  they  must  ment  must  designate  the  representa- 

be  joined  with  the  personal  representa-  tives    by    name    and    state    in    what 

tive  as  defendants;   not  for  the  same  capacity     they     are    representatives, 

reason,  however,  that  all  terretenants  Caller  v.  Malone,  i  Stew.  &  P.  (Ala.) 

must  be  joined,  but  because  the  per-  305.     The  name  of  a  nonresident  joint 

sonal   representative   is   the   one   best  executor    may,   however,   be    omitted 

able  to  defend  the  suit.     Thjs  court  in  from  the  writ,  and  if  he  is  named,  but 

Nesbit  ».  Manro,  11  Gill  &  T.  (Md.^  266.  not  served  with   process,  the  plaintiff 

has  said:    *  The  pri>nciple  upon  which  may  enter  a  discontinuance  as  to  him 

an  original  party  to  the  judgment  if  and  proceed  to  judgment  against  the 

living,  or  his  representative  after  his  other.     Hanson  v.  Jacks,  22  Ala.  549. 

death,   is  to   be  made  a    party   to  a  Judgment  to  be  Against  Administrator 

scire  facias,  is  not  that  of  contribution,  as  Snob.  —  In  Breckenridge  v.  Mellon,  i 

as     amongst     different     terretenants.  How.  (Miss.)  273,  it  is  held  that  a  judg- 

Neither  the  original  defendant  nor  his  ment  of  revivor  against  the  administra- 

heir  could    claim    contribution    from  tor  should  be  against  the  administrator 

terretenants;  but  they  are  regarded  as  as  such,  and  not  personally. 
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may  be  revived  and  execution  had  against  his  lands  by  suing  out 
a  scire  facias  against  the  heirs  and  terretenants  without  proceed- 
ing against  the  personal  representatives.* 

BoYiyal  Against  Adminittrator  Alone.  —  In  other  states  it  has  been 
held  that  a  judgment  entered  against  a  defendant  in  his  lifetime 
may  be  revived  after  his  death  for  the  purposes  of  lien  and  exe- 
cution by  scire  facias  against  his  administrator  alone.* 

(4)  Joinder  oj  Terretenants  —  (a)  Before  Death  of  Judgment  Debtor.  — 
As  to  the  necessity  of  making  terretenants  parties  defendant  to 
a  scire  facias  to  revive  a  judgment  affecting  realty  during  the  life 
of  a  judgment  debtor,  the  decisions  differ  in  the  various  states. 
According  to  some  decisions,  terretenants  are  necessary  parties 
though   the  judgment   debtor  is   living.'     According  to  other 

1.  Polk   V.  Pendleton,   31    Md.    118;  fendant,  must  be  sued  against  his  ex- 

Tessier  v.    Wyse,   3    Bland  (Md.)  40;  ecutors  or  administrators;  they  must 

Walden  v.  Craig,  14  Pet.  (U.  S.)  147.  be   made   parties   to  it.     If  sued  only 

SeireFaoiae  Against  Heln  Alone.  —  In  against  the  heir  in  possession  of  the 

Griffith  V.  Wilson,  i  J.  T.  Marsh.  (Ky.)  inheritance  it  is  erroneous.     See  also 

209,  the  court  said:     "  Where  1  he  judg-  to  the  same  effect,   Rowland  v.  Har- 

ment  was  against  one  who  has  since  baugh,  5  Watts  (Pa.)  365. 

died,  the  scire  facias  may  issue  against  Effect   of  ArroneooB  Beyival  by  Scire 

his  heirs    alone,    without    the    terre-  Faeiai    Against    Heirs.  —  In    Hays    v. 

tenants,  or  without  styling  the  heirs  Shannon,  5  Watts  (Pa.)  548,  it  was  de- 

terretenants.     The  heirs  are  liable  as  cided  that  the  revival  of  a  judgment 

tenants,  and  a  scire  facias  against  the  against  a  decedent's  administrators  by 

terretenants  without   the   heirs  would  a  scire  facias  against  his  heirs  is  erro- 

be  erroneous;  and  there  could  be  no  neous,  but  that  a  sale  of  the  decedent's 

judgment    against   terretenants   with-  lands  under  such  judgment  of  revival 

out  the  heirs,  unless  there  is  a  return  is  not  void,  and  the  heirs  cannot  re- 

that   there  are   no  heirs  or  that   they  cover  from  the  sheriff's  vendee, 

have   no  lands.     Jeffreson  v,  Morton,  3.  Doub  v.  Barnes,  4  Gill  (Md.)    i; 

2  Saund  8,  note  8;    Bac.  Abr.,  Scire  Bowie  v,  Neale,  41  Md.  124;  Warfield 

Facias,  418.     A  judgment  against  one  v.  Brewer,  4  Gill  (Md.)  265;  Murphy  v. 

in  a  personal  action  must  be  revived  Cord,  12  Gill  &  J.  (Md.)  182;  Walsh  v, 

against  his  personal  representatives,  or  Boyle,  30  Md.  262.     See  also  Morton 

against  them  and  the  heirs."  v.   Croghan,   20    Johns.   (N.    Y.)   106; 

8.  Grover  v.  Boon,  124  Pa.  St.  399;  Chahoon    v,   HoUenback,    16  S.  &  R. 

Middleton   v.   Middleton,    106  Pa.  St.  (Pa.)  425;  Suter  v.  Findlay,  6  Pa.  Dist. 

252;  Brown  v.  Webb,  t  Watts  (Pa  )  411;  253. 

M'Millan  v.  Red,  4  W.  &  S.  (Pa.)  237;  In  Warfield  v.  Brewer,  4  GiU  (Md.) 

Rifi^hier  v.  Rittenhouse,  3  Rawie  (Pa.)  265,  it  was  held  that  if  the  design  of  a 

273.     See  also  O'Connor  v.  Memphis,  scire  facias  be  to  make  the  land  of  the 

6  Lea  (Tenn.)  730;  Cole  v.  Robertson,  original  defendant,  in  the  hands  of  his 

6  Tex.  356.  alienees,  liable  for  a  judgment,  it  is 

Widow  and  Heirs  Not  Heoessary  Par-  the  practice  in  Maryland  to  make  both 
ties.  —  In  Pennsylvania  it  is  held  that  it  the  original  defendant  and  his  terre- 
is  not  necessary  that  the  widow  and  tenants  parties  to  the  writ  by  which  the 
heirs  af  the  judgment  debtor  should  be  judgment  is  to  be  revived, 
made  parties  to  a  scire  facias  to  revive  Effect  of  Failure  to  Make  All  Terre- 
and  continue  the  lien  of  the  judgment  tenants  Parties.  —  In  Walsh  v.  Boyle, 
debtor  obtained  against  him  in  his  30  Md.  262,  it  was  held  that  upon  a 
lifetime.  M'Millan  v.  Red,  4  W.  &  S.  scire  facias  to  revive  a  judgment,  all 
(Pa.)  237;  Middleton  v.  Middleton.  106  the  terretenants  should  be  made  par- 
Pa.  St.  252.  ties  to   the   writ,   and   if  that  is   not 

Keoessity  of  Joining  BepresentatiYes. —  done,  any  terretenant  who  is  a  party 

In  Brown  v,  Webb,  i  Watts  (Pa.)  411,  may  plead  the  failure  sotodoin  abate- 

il  was  held  that  a  scire  facias  to  revive  ment.     If   the    terretenant   makes  no 

a  judgment  after  the  death  of  the  de-  defense  he  has  acknowledged  the  debt 
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decisions,  however,  where  a  judgment  is  revived  by  scire  facias 
against  the  original  defendant,  it  is  not  necessary  to  make  the 
terretenants  parties.' 

(b)  After  Death  of  Jadgment  Debtor.  -^  Where,  however,  the  original 
defendant  is  dead,  the  terretenant  must,  it  would  seem  accord- 
ing to  the  weight  of  authority,  be  made  a  party  to  the  scire 
facias  to  revive.* 

(o)  Form  of  Sdre  FaoiM  Against  Terretenanta.  —  It  has  been  held  that 
a  scire  facias  against  terretenants  may  be  either  general  against 
all  the  terretenants,  or  against  certain  named  parties  as  terre* 
tenants,  and  though  it  is  necessary  that  all  be  summoned,  it  is 
not  necessary  that  they  be  named  in  the  scire  facias.' 

8.  Leave  to  Issue  Writ.  —  It  is  not,  as  a  general  rule,  necessary 
to  obtain  leave  of  court  before  issuing  a  scire  facias  to  revive  a 

to  be  dae  and  the  land  held  by  him  Mere  occupants  are  not  held  terre- 

nvili  be  liable  for  the  judgment.  tenants.     Chahoon   v.  Hollenback,  i6 

Boason     for     Bala.  —  In     Doub    v.  S.  &  R.  (Pa.)  425.     Nor  is  a  party  in 

Barnes,  4  Gill  (Md.)  i,  it  was  said  that  possession,  holding  by  title  adverse  to 

it  is  upon  the  ground  of  contribution  that  of  a  judgment  debtor,   or  para- 

that  all  ihe  terretenants  are  required  mount  to  his,  since  bis  tighls  are  in 

to  be  made  parties  to  a  scire  facias;  no  manner  affected  by  the  judgment, 

and  any  one   tenant    who  is  made  a  Polk  v.  Pendleton,  31  Md.  118;  Jarrett 

party   may   plead  in    abatement  that  v.  Tomlinson,  3  W.  &  S.  (Pa.)  114. 

there  are  other  terretenants  who  are  1.  Von  Phul  v,  Rucker,  6  Iowa  187; 

not  made  parties;  if  he  fail  to  do  this  Jackson  v.  Shaffer,  11    (ohna.  (N.  Y.) 

he  cannot  afterwards   have  contribu-  513;  Righter  p.  Rittenhouse,  3  Rawle 

tion.  (Pa)  273;   Jackson  v,   U.  S.  Bank,  5 

In  Ponaiylvania,  it  is  held  that  the  Cranch  (C.  C.)  i;  Tidd's  Pr.  103. 
mere  issuing  of  a  scire  facias  within  "Any  one  purchasing  or  taking  pos- 
five  years  after  the  entry  of  a  judg-  session  after  the  judgment  may  be 
ment,  continues  the  lien  thereof  for  a  turned  out  by  the  sheriff  in  conse- 
f urther  period  of  five  years  from  the  quence  of  his  privity  with  the  original 
time  the  lien  of  the  former  judgment  defendant.  Such  tenant  is  not  a  neces- 
would  expire.  Where  one  tenant  in  sary  party  to  a  writ  of  scire  facias  to 
common  conveys  to  his  cotenant  his  revive  the  judgment."  Von  Phul  v, 
undivided  interest  in  land  which  was  Rucker,  6  Iowa  187,  citintr  Lunsford 
bound  by  the  lien  of  a  judgment  v.  Turner,  5  J.  J,  Marsh.  (Ky.)  105. 
against  him,  and  the  grantee  fails  to  Application  to  Make  Defense  by  Tern- 
put  the  deed  on  record,  a  scire  facias  to  tenants.--  In  Righter  v.  Rittenhouse. 
revive  said  judgment,  issued  within  3  Rawle  (Pa.)  273,  it  is  held  that  as 
five  years  from  the  date  of  its  entry,  long  as  the  defendant  in  a  {udgmenc 
will  bind  the  land  in  the  hands  of  the  is  alive,  a  scire  facias  fwar^  execuiio  mn 
cotenant,  although  there  was  no  serv-  may  be  served  on  him  alone,  without 
ice  upon  him  as  terretenant  of  the  notice  to  terretenants,  where  there  are 
scire  facias  to  revive.  Meinweiser  v.  any.  And  if  terretenants  whose  in- 
Hains,  no  Pa.  St.  468.  lerests  are  at  stake  know  of  any  de- 

Who    Are    Terretenants    Within    the  fense,  the  court,  upon  an  application 

Meaning  of  the  Bole.  —  All  who  are  in  made  by  them  in  due  time,  will  permit 

possession,    deriving    title   under  the  them  to  make  it. 

judgment  debtor,  such  as  heirs,  devi-  8.  Von  Phul  v.  Rucker,  6  Iowa  187: 

sees,  or  alienees,  after  the  judgment,  Jackson  v,  Shaffer,  il  Johns.  (N.  Y.) 

are  terretenants  within   the   meaning  513,   2  Tidd's   Pr.   X171;  Jcffreson  9. 

of  the  law,   whom   it  is  necessary  to  Morton,  2  Saund.  7,  note  4;  Morion  v. 

make  parties  to  the  scire  facias.     Polk  Croghan,  20  Johns.  (N.  Y.)  106;  Jack- 

V,   Pendleton,   31   Md.  118.    See  also  son  v.  U.  S.  fiank,  5  Ctanch  (C.  C.)  l 

Tessier  v.   Wyse.   3   Bland  (Md.)  40;  8.  Hughes  v,  Wilkinson,  aS  Miss. 

Warfield  v.  Brewer,  4  Gill  (Md.)  268.  600. 
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judgment.*  According  to  some  decisions,  however,  while  the 
scire  facias  is  ordered  as  a  matter  of  right  within  a  certain  time, 
yet  after  the  lapse  of  a  prescribed  number  of  years,  the  court 
ma}'  exercise  its  discretion  and  allow  or  refuse  the  motion  ad 
may  seem  proper  in  the  case.* 

9.  Application  for  Writ  —  a.  Petition.  —  It  is  held  In  some 
jurisdictions  that  a  scire  facias  to  revive  a  judgment  being  a 
judicial  writ  and  issued  after  the  commencement  and  in  continu* 
ation  of  the  original  suit,  a  petition  is  not  necessary  in  order  to 
obtain  the  writ,'  though  it  is  entirely  proper  that  such  petition 
should  be  filed.^ 

1.  Ednrards    v.    Coleman,   2  A.    K.  84;  New  York  Bank  v»  Edeo^  17  Johns. 

Marsh.  (Ky  )24q;  Lesley  v.  Nones,  7  S.  (N.  Y.")  105;  Reiih  ».  Meicalf,  2  Swan 

&  R.  (Pa.)  410;  Chambers  v.  Carson,  *  (Tenn.)  74.     In  all  these  cases  it  is  held 

Whan.  (Pa.)  365;   Booth  v.   U.  S,,  11  that  after  the  lapse  of   twenty  year* 

Gill  &  J.  (Md.)  373.  there  must  be  a  service  of  notice  of  the 

In   Edwards  v,   Coleman,   2  A.  K.  motion  and  affidavit  or  a  rule  to  show 

Marsh.  (Ky.)  249,  where  it  was  assigned  cause,  and  that  the  court  has  discretion 

for  error  that  the  scire  facias  Issued  to  grant  or  refuse  a  scire  facial, 

without  permission,   the    court   said:  Jadgmtat  of  Fifty  Teart  Standing, <^ 

'*  We  entertain  no  doubt  as  to  the  cor-  In   Pears  v.   Bache,  i   N.  J.  L.  239.  it 

rectness  of  the  decision  in  refusing  to  Is  held  that  where  a  judgment  is  ot 

quash  the  writ.     It  will  be  considered,  fifty   years'    standing  a    scire    facias 

that  after    the   lapse   of    lime    which  issued  upon  it  without  permUiiOfi  of 

appears   to  have   intervened    between  the  couit  will  be  quashed, 

the  rendition  of  the  judgment  by  the  8*  Simpson  v.  Watson,  15  Mo.  App. 

district  court,  and  the  emanation  of  the  425;  Merchants*  Mut.  Ins.  Co.  v.  Hill, 

scire   facias,  application  to  the  court  17  Mo.  App.  590;  Hopkins  v.  Howard^ 

for  permission  to  sue  out  the  writ  Would  12  Tex.  7.     And  see  generally  article 

be  required  under  the  rules  of  practice  Scire  Facias. 

prevailing  in  the  English  courts.  But  4.  Merchants'  Mut.  Ins.  Co.  9.  Hill, 
the  necessity  of  such  an  application  17  Mo.  App.  590;  Henderson  v.  Van- 
arose  not  from  any  statutory  provision,  hook,  24  Tex.  358.  See  also  Brown  v. 
but  must  have  originated  under  the  Harley,  2  Fla.  159. 
rules  of  tho96  courts  adopted  and  estab>  In  Misiouri^  it  was  at  one  time  re- 
lished in  the  exercise  of  power  with  quired  that  a  petition  should  be  flied  in 
which  ihey  consider  themselves  in-  order  to  sue  out  a  writ  of  scire  facias, 
vested,  to  regulate  their  own  rules  of  Ellis  v.  Jones.  51  Mo.  iSo.  It  is  now, 
practice.  That  it  was  merely  a  rule  of  however,  held  In  that  state  that  a 
court  that  required  permission  to  sue  petition  is  not  required  pleadifig  nor 
out  the  writ,  is  plainly  inferable  from  the  foundation  of  the  action  in  such  a 
the  circumstance  of  the  statute  of  Eng.  proceeding.  Merchants'  Mut.  It)S.  Co. 
land  authorizing  a  revival  of  judg-  v.  Hill,  17  Mo.  App.  590.  In  this  case 
raents  in  personal  actions  by  scire  the  court  said:  '*  It  is  entirely  proper 
facias  containing  no  such  requisition,  that  a  petition  should  be  filed;  but  It  U 
As  a  rule  of  court,  therefore,  we  ap*  not  a  pleading  any  more  than  a  petition 
prehend  it  ought  not,  and  cannot,  be  for  a  habeas  corpus  or  a  mandamus  is 
imperative  upon  the  courts  of  this  a  pleading.  The  defendant  is  not  per* 
country;  and  consequently  the  court  mitted  to  traverse  it,  but  is  required  to 
properly  refused  to  quash  the  writ.  On  make  return  to  the  scire  facias,  which 
account  of  no  permission  having  been  writ  must  contain  within  itself  a  recital 
obtained  from  the  court  to  sue  it  out."  of  the  essential  facts  whteh,  if  true,  art 

Order     of     Court     Uxmeoessary. -^  In  necessary  10  invoke  the  Judgment  of 

Seibels  v,   Hodges,  65  Ga.   245,  it  is  the  court  reviving  the  Judgment  recited 

held  that  no  order  of  court  is  necessary  therein.       The    petition    is    like    thft 

to  authorize  the  issuance  of  a  scire  petition    in   a   proceeding  by   habeaB 

facias  to  revive  a  dormant  judgment,  corpus,   mereljr  a  tuggeStioA    to    the 

t.  Lansing  v.  Lyons,  9  Johns.  (N.  Y.)  court  of  the  facts  upon  which  the  p«ti» 
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b.  Motion.  —  The  common-law  rule  seems  to  have  been  that 
if  a  judgment  were  under  seven  years  old,  the  plaintifF  might 
sue  out  a  scire  facias  as  a  matter  of  course,  on  a  proper  praecipe 
without  any  rule  or  motion/  but  if  the  judgment  were  of  ten 
years  standing  the  plaintiff  could  not  sue  out  a  scire  facias  with- 
out motion  in  court.'  In  the  absence  of  express  statutory  pro- 
vision it  would  seem  that  the  proper  procedure  is  still  by  motion 
for  the  issuance  of  a  scire  facias  to  revive  a  judgment.* 

10.  Affidavit  T-^.  Necessity  for.  —  In  many  of  the  states  it 
is  expressly  provided  that  after  the  expiration  of  a  certain  period 
the  plaintiff,  or  his  legal  representative,  must  support  his  appli- 
cation for  a  scire  facias  to  revive  a  judgment  by  an  affidavit  that 
such  judgment  is  unsatisfied.*  In  some  jurisdictions,  however, 
it  has  been  held  that  the  scire  facias  to  revive  a  judgment  may 
issue  without  an  affidavit.* 

b.  Waiver  of.  —  Although  an  affidavit  is  required,  an  objec- 
tion on  the  ground  of  its  omission,  or  that  the  affidavit  is  defect- 
ive, should  be  made  in  limine,  or  it  will  be  held  to  have  been 
waived.*  If  no  objection  is  taken  below,  the  defendant  will  not 
be  heard  to  make  such  objection  in  the  supreme  court.*^ 

tioner  predicates  his  right  to  have  the  ment  have  died,   the  proper  practice, 

scire  facias  issue.     For  aught  we  can  in  order  to  revive  a  judgment,  is  for 

see,  such  a  suggestion  may  be  made  ^^r/  the   plaintiff   to   appear  in    court  and 

tenus.      It  is  in  no  sense  a  pleading,  make  suggestion  (supporied  by  proof) 

or  the  foundation   of   an    action,  and  of  the  death  of  the  original  parties,  and 

is  hence  not  within  the  reason  of  the  that  the  present  parties  are  their  per- 

statute  which   requires  a  copy  of  the  sonal  representatives,  and   thereon  to 

petition    to   be   delivered   in    order   to  move  the  court  that  scire  facias  issue 

eflcf.i  service  of  a  summons  in  an  orig-  to    revive    the    judgment.      Keith    v, 

inal  suit.     The  propriety  of  these  views  Metcalf,  2  Swan  (Tenn.)  74. 

is  emphasized   by  an  examination  of  SnggeBtion    Ore  Teniu.  —  In  at  least 

the  petition  and  the  writ  of  scire  facias  one  case  it  seems   to  be  held  that  a 

in     this    case.       The     writ     contains  mere  suggestion  ore  tenus  of  the  facts 

precisely   the     same    recital    of    facts  upon   which  the  right  to  have  a  scire 

which  the  petition  contains  —  no  more  facias    issue    is    based,    will     suffice, 

and  no  less;  and  it  would  be  nonsense  See  Merchants*  Mut.  Ins.  Co.  r.  Hill, 

to   hold   that   it   was   not  well  served  17  Mo.  App.  590. 

because   the  sheriff  did  not  deliver  to  4.  Lansing  s'.  Lyons,  9  Johns.  (N.  Y.) 

the  defendant  at  the   same   time  the  84;  New  York  Bank  z^.  Eden,  17  Johns, 

written  suggestion  of  the  same  facts  (N.  Y.)  105;  Keith  v,  Metcalf,  2  Swan 

made   to  the   court  in    pursuance   of  (Tenn.)  74;  Whitworih  f.  Thompson,  8 

which   it   issued.     The   writ    contains  Lea  (Tenn.)  486;  Kincaid  v.  Griffith,  64 

within  itself  a  recital  of  all  the  facts  Mo.  App.  673,  2  Mo.  App.  Rep.  1135. 

against  which  he  was  required  to  show  5.  Booth  v.  U.  S.,  11  Gill  «  J.  (Md.) 

cause  and  of  which  he  was  entitled  to  373;  Lesley  v.  Nones,  7  S.   4  R.  (Pa.) 

notice."  410. 

1.  2  Tidd's  Pr.  (4th  Am.  ed.)  1105.  6.  Fogg  v,   Gibbs,    8   Baxt.  (Tenn.) 

2.  2  Tidd's  Pr.  (4ih  Am.  ed.)  1105;  469;  Whitworth  v.  Thompson,  8  Lea 
Hardisty  t.  Barny,  2  Salk.  598;  Keith  (Tenn.)  486;  West  Tennessee  Bank  v. 
V.  Metcalf,  2  Swan  (Tenn.)  76.  Marr,    13  Lea  (Tenn.)  108;  Brewer  v, 

3.  Keith  r-.  Metcalf,  2  Swan  (Tenn.)  State,  6  Lea  (Tenn.)  198. 

74.     See  also  New  York  Bank  7'.  Eden,  7.  Fogg  v.    Gibbs,    8   Baxt.   (Tenn.) 

17  Johns.  (N.  Y.)  105.  464.     In  the  latter  case  the  court  said: 

Sni^estion  of  Doath  of  Original  Parties.  *'As  to  the  objection  that  the  present 

-:- Where  the  original  parties  to  a  judg'  scire   facias   was   issued    without  affi- 
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c.  Requisites  —  Averment  of  lapee  of  Time.  —  An  affidavit  in  sup- 
port of  an  application  for  a  scire  facias  to  revive  a  judgment 
should  aver  that  the  prescribed  time  has  elapsed  since  the  rendi- 
tion of  the  judgment.* 

Ayerment  that  Judgment  Bemains  in  Foree  and  Uneatiified.  —  It  has  also 
been  held  that  the  affidavit  should  aver  that  the  judgment 
sought  to  be  revived  remains  in  force  and  is  unsatisfied.* 

11.  Eequisites  of  Writ  —  a.  In  General.  —  Writ  a  Substitnte  for 
Declaration.  —  In  a  proceeding  by  scire  facias  to  revive  a  judgment, 
the  writ  takes  the  place  and  performs  the  office  of  a  declaration.^ 

Ayerment  of  Faots  Soffloient  to  Anthoriae  Belief.  —  It  should  therefore 
contain  ever3'thing  necessary  to  constitute  a  good  declaration, 
and  should  set  forth,  at  least  in  substance,  any  fact  upon  which 
the  plaintiff's  right  to  have  his  judgment  revived  depends.^     It 

davits  after  the  lapse  of  twenty  years,  8.  Arkansas, — Calhoun   v.    Adams, 

it  may  be  said  that  objections  of  this  43  Ark.  238. 

character  if  valid    might    have  been  Florida.  —  Brown   v.  Harley,  2  Fla. 

cured  by  amendment  if  objection  had  159. 

been  taken  by  demurrer  or  otherwise  Illinois,  —  Smith  v,  Stevens,  133  111. 

in  limine,   but  cannot  be  now  for  the  183;  Far ris  i*.  People,  58  111.  26;  Wilson 

first  time  assij^ned  as  error."  v.  School  Trustees,  138  III.  285. 

1.  Whitworth  v,  Thompson,  8  Lea  Missouri,  —  Merchants'  Mut.  Ins. 
(Tenn.)486.  Co.  v.  Hill,  17  Mo.  App.  590. 

2.  Keith  v.  Metcalf,  2  Swan  (Tenn.)  Maryland.  —  McKnew  v.  Duvall,  45 
74;  Kincaid  v.  Griffith,  64  Mo,  App.  Md.  501;  Bowie  v.  Neale,  41  Md.  125; 
673,  2  Mo.  App.  Rep.  1135.  Nesbit  v,    Manro,    11  Gill  &  J    (Md.) 

Payments  on   Judgment.  —  According  261;  Bish  z^.  Williar,  59  Md.  382. 

to  some  decisions  the  affidavit  should  Michigan,  —  McRoberts  v,  Lyon,  79 

also  state   that   no  part  of  the  judg-  Mich.  25. 

ment  in  question   has  ever  been  paid,  Ohio.  —  Wolf  v.   Pounsford,  4  Ohio 

or  if  any  part  thereof  has  been  paid,  it  397. 

should  state  how  much  and  what  bal-  Texas.  —  Hopkins    x'.    Howard,     12 

ance  is  slill  due  on  the  judgment.    Keith  Tex.  7. 

V.  Metcalf,  2  Swan  (Tenn.)  74;  Kincaid  Tennessee.  —  State    v.    Robinson,    8 
V.  Griffith,  64  Mo.  App.  673,  2  Mo.  App.  Yerg.  (Tenn.)  370. 
Rep.    1135.      Other     decisions,    how-  Virginia.  —  McVeigh    v.    Old     Do- 
ever,  seem  to  hold  that  it  is  not  necessary  minion  Bank,  76  Va.  267. 
to  set  out  any  payments  made,  and  England. —  Blake    v.    Dodemead,    2 
the  balance  due.    Whitworth z/.Thomp-  Stra.  775;    Bank  of  Scotland   v.    Fen- 
son,  8  Lea  (Tenn.)  486,  citing  C^nson  v.  wick,  I  Exch.  792. 
Richardson.  3  Hay  w.  (Tenn.)  231.  See  also  the  article  Scire  Facias. 

Amoant  Fixed  by  Judgment.  —  In  Wat-  In  Neiv  Jersey  \\.  has  been  held  that 

son  V.  Wehrly,  11  Lane.  L.  Rev.  (Pa.)  in  a  scire  facias  to  revive  a  judgment, 

49,  it  is  held  that  the  plaintiff  in  a  scire  if  the  defendant  does  not  appear  within 

facias  sur  judgment  need  not  file   an  four  days  after  the  return  day,  judg- 

affidavit  stating  the  amount  claimed  to  ment  may  be  taken  for  the  default  in 

be  due  as  required  under  the  law  of  not  appearing,   without  a  declaration 

the  Lancaster  Court  of  Common  Pleas,  being  filed;    but  if  the  defendant  ap- 

since  the  amount  is  fixed  by  the  judg-  pears  within  that  time,  the  plaintiff  is 

ment  on  which  the  scire  fades  would  required  to  declare,  and  the  cause  pro' 

issue.'  ceeds    as    in   other  cases.     Forest    v. 

Averment  of  Kon-lMnanoe  of  Ezeontion.  Price,  37  N.  J.  L.  177. 

—  In  Whitworth  v.  Thompson,  8  Lea  4.  Alabama,  —  Miller  </.  Shackelford, 

(Tenn.)    4.86,    it    is    held     that    it    is  16  Ala.  95. 

not    material    to   aver    that  execution  Arkansas,  —  Hicks    v.  Stale,  3  Ark. 

had  not  been  sued  out  within  the  year.  313. 

See  also  to  the  same  effect,  Weaver  v.  Florida.  —  Union  Bank  t'.  Powell,  ^ 

Reese,  6  Ohio  418,  Fla.  175. 
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should  contain  upon  its  face  such  a  statement  of  facts  as  will 
justify  l^the  form  in  which  the  process  issued,  and  the  persons 
who  are  made  parties  to  it,  and  should  show  in  what  right  and 
for  what  amount  it  is  issued.^ 

A  Failure  of  the  Writ  to  Sot  Foitb  a  Snbftantial  CavM  of  Action  is,  accord- 
ing to  some  decisions,  a  fatal  defect,*  which  may  be  taken 
advantage  of  by  demurrer.'  Even  though  a  judgment  of  revival 
on  the  scire  facias  be  rendered,  if  all  the  facts  necessary  to  author. 
ize  the  relief  are  not  set  out  in  the  scire  facias,  the  want  of  such 
allegation  has  been  held  to  be  fatal  on  error  * 

Illinois,  —  Smith  cr.  Stevens,  133  111.  8.  Brown    v,    Harley,    2    Fla.    159; 

183;  Wilson  p.  School  Trustees,  138  JU.  Graham  v.  Smith,  i  Blackf.  (Ind).  413; 

285.  McKnew  v.  Duvall,  45  Md.  501;  Nesbit 

Indiana.  —  Graham     v.     Smith,    I  v.    Manro,    11    Gill    &   J.   (Md.)  261; 

Blackf.  (Ind.)  414;  Lasselle  v,  Godfroy,  M*Kinney  v,  Mehaffey,  7  W.  &[  S.  (Pa.) 

I  Blackf.  (Ind.)  298.  276. 

Kentucky.  —  Huey     v.      Redden,    3  "  In  England  as  well  as  in  many  of 

Dana  (Ky.)  488;  Dozier  v.  Gore,  i  Litt.  the   states  of  the   Union,  the  cnstom 

(Ky.)  163.  of  declaring  on  scire  facias  is  believed 

Maryland.  —  Nesbit  r.  Manro,  11  Gill  to  exist.     In  Virginia,  Kentucky,  Ten- 

&  J.  (Md.)  261;  Warfield  v.  Brewer,  4  nessee,  and  some  other  states,  the  prac- 

Gill  (Md.)  265.  tice  appears  to  be  to  plead  to  the  writ. 

Ohio.  —  Wolf   V.    Pounsford,  4  Ohio  No  evil  attends  this  practice;  every  de- 

McVickar  v.  Ludlow,  2  Ohio  246;  fense  which  could  be  made  by  way  of 

^nion  Bank  v.  Meigs,  5  Ohio  312.  plea  or  demurrer  to  a  declaration  may 

Vir^nia,  —  Gedney     v.     Com.,     14  also  be  made  to  the  writ,  and  unless  it 

Grati.  (Va.)  318;  Evans  v,  Freeland,  3  contains  all  the  allegations  and  aver- 

Munf.  (Vd.)  119.  ments  necessary  to  a  valid  declaration 

"  The  sci.   fa.   should  set  forth  the  will   be  held   bad  on  demurrer.    The 

grounds  upon  which  it  seeks  the  aid  of  practice    is    convenient,     because    it 

the  court;  it  is  not  every   unsatisfied  waives  the  necessity  of  a  formal  decla- 

judgment  which    may   be    made    the  ration  and   prevents  repetition  on  the 

foundation   for  such   writ.     *     •     *  record.     The  form  of  a  declaration  in 

That  a  party  would  not  be  likely  to  re-  scire   facias  on   judgment   is  nothing 

sort  to  such  writ  unnecessarily,  is  no  more  than  a  repetition  of  the  writ,  with 

answer  to  the  general  rule  of  law  that  a  prayer  for  execution.    The  writ  cites 

every  party  who  petitions  the  court  to  the  defendant  to  show  cause  why  exe- 

become  active  in  hisbeha)f  must  show,  cution  shall  not  issue.     It  may  be  con« 

pritna  facie  at  least,  that  he  is  entitled  sidered  substantially  in  the  nature  of  a 

to  the  relief  which  he  seeks,  or  some  prayer  for  execution.*'     Brown  v.  Har- 

relief  cotisistenl  with  his  pleadings."  ley,  2  Fla.  159. 

Miller  v.  Shackelford,  16  Ala.  95.  Omisiioii  a  Ground  for  Motion  to  Quash. 

Facta  Bringing  Case  Within  Statute.  —  —  According  to  some  decisions  a  fail- 
Where  the  writ  is  under  a  particular  ure  of  the  scire  facias  to  set  out  all  the 
statute  it  must  set  out  facts  sufficient  facts  that  are  necessary  to  show  a  right 
to  show  that  it  comes  within  the  pro-  to  the  relief  prayed  for,  will  be  ground 
visions  of  the  statute.  Phelps  7k  Mott,  for  a  motion  to  quash  the  same.  Evans 
Brayt.  (Vt.)  191.  v.  Freeland,  3  Munf.  (Va.)  119. 

Informal  Soire  Faoias.  —  In  Andrews  4.  Waller  v.  Huff,  9  Tex.  530.  In 
V.  Buckbec,  77  Mo.  428,  it  is  held  that  this  case  the  judgment  was  rendered 
a  scire  facias,  though  informal,  will  be  with  a  stay  of  execution  until  the  hap- 
good  after  judgment  upon  it,  if  it  con-  pening  of  a  certain  event.  The  scire 
tains  enough  to  show  what  judgment  facias  to  revive  said  judgment  and  to 
is  intended  to  be  revived.  obtain  execution  failed  to  allege  that 

1.  McKnew  v.  Duvall,  45  Md.   501;  the  event  had  happened,  or  to  state 

Nesbit  V.  Manro,  11  Gi1I&  J.(Md.)  261;  any  fact  which  would  avoid  the  neces- 

Warfield  v.  Brewer.  4  Gill  (Md.)  265.  siiy  of  its  happening,  and  to  prove  the 

8.  Miller  v.  Shackelford,  16  Ala.  95.  same.     The  judgment  went  by  default, 
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b.  Averment  of   Matters  of  Defense  —  ew«r»i  Bnk.  — 

A  writ  of  scire  facias  to  revive  a  judgment  need  not  aver  the  per- 
formance of  all  things  essential  to  tiie  validity  of  the  judgment.  ^ 
Thus  it  is  unnecessary  to  aver  that  the  judgment  has  been 
enrolled.*  Nor  is  it  necessary  to  aver  specially  that  execution 
had  not  been  issued  within  a  year  and  a  day.* 

c.  Recital  and  Identification  of  Original  Judgment. 

—  In  accordance  with  the  general  rule  that  the  scire  facias  should 
be  exact  in  its  recital  of  former  proceedings,*  a  scire  facias  for 
the  purpose  of  reviving  a  judgment  must  correctly  recite  the 
original  judgment,  and  must  substantially  identify  it  as  to  par- 
ties, date,  and  amount.* 

Subitantial  Description  Sufficient.  —  The  rule  juSt  laid  down   is  held 

but  Che  coart  in  holding^  that  the  want  vived,  and  obtain  execniion  of  the 
of  such  allegation  and  proof  was  fatal  judgment.  Upon  consulting  approved 
in  error,  said:  **  If  the  judgment  be  re-  precedents,  it  is  found  that  the  scire 
vived  at  all,  it  must  be  with  all  its  facias  does  not  contain  an  averment 
terms,  conditions,  and  contingencies,  that  an  execution  has  not  been  issued 
unless  it  be  alleged  and  shown  to  be  within  a  year  and  a  day.  The  aver- 
now  disencumbered.  As  it  stands,  the  ment  is:  *  That  although  judgment 
original  judgment  is  ordered  to  be  re-  aforesaid,  in  form  aforesaid,  is  given, 
vived  and  execution  issue,  without  any  execution  nevertheless  for  the  debt 
respect  to  that  portion  of  the  judgment  and  damages  aforesaid  remains  to  be 
which  stayed  execution  or  any  showing  made  to  him,'  the  plaintiff.  In  this 
why  it  should  be  disregarded.  *  »  *  case  the  usual  form  is  not  adopted,  but 
The  judgment  is  encambered  with  a  the  averment  is  this: '  Which  sakijudg- 
condiiion.  If  revived  at  all,  it  must  be  ment  remaining  unsatisfied  and  nn- 
cum  onere^  or  it  must  be  alleged  and  paid.'  This,  we  think,  is  substantially 
shown  that  the  ground  for  the  suspen-  good,  although  informal,  and  mist  be 
sionof  execution  no  longer  continaes."  held  sufficient  to  support  a  judgment." 

1.  Commercial  Bank  v,  Kendall,  13  See  also  Weaver  r.  Reese,  6  CHiio4i8. 

Smed.  &  M.  (Miss.) 278.    See  also  Wiley  4.  See  article  Scire  Facias. 

r.  Logan.  5  BUckf.  (Ind.)  ii;    Rogers  5.  Barron  v.  Tart,  19  Ala.  78;  Ward 

V.  Denham,  2  Gratt.  (Va.)  200.  v,  Prather,  i  J.  J.  Marsh.  (Ky.)  4;  Wolf 

8.  If  the  judgment  has  not,  in  fact,  v,  Pounsford,  4  Ohio  397;  Dietrich's 

been  enrolled,  and  such  omission   is  Appeal,    107    Pa.    St.     174;    Landon 

material  at  all,  it  should  be  set  up  by  v.  Brown,  160  Pa.  St.  538;  Arrison  v. 

way  of  defense.     Commercial  Bank  v.  Com.,    i  Watts  (Pa.)  374;    Richter  v, 

Kendall,  13  Smed.  &  M.  (Miss.)  278.  Cummings,    60    Pa.    St.   441;     Davis 

8.  Albin  v.  People,  46  111.  372.     In  v.  Norris,  8  Pa.  St.  122;  Ernst's  Estate, 

this  case  the  court  said:  **  It  is  insisted  164  Pa.  St.  87;  Gibson  v.  Davis,  22  Vt. 

that  this  writ  of  scire  facias  would  not  374.     See  also  Zumbro  v.  Stump,  38 

lie,  because  there  had  not  elapsed  seven  W.  Va.  325. 

years  from  the  date  of  the  rendition  of  Beeital  of  H«me  of  Use  PUdntilFStirpIiis- 
the  judgment  on  which  execution  was  age.  —  If  the  sci.  fa.  to  revive  recites 
sojght  by  this  proceeding;  and  it  is  the  names  of  the  legal  plaintiff  and  de- 
Slid  that  while  the  scire  facias  fails  to  fendant,  the  number  and  term  of  the 
show  the  fact,  ic  appears  in  the  record  judgment,  its  date  and  amount,  the 
of  the  original  case,  that  an  execution  renewal  is  valid,  although  the  name  of 
was  issued  within  one  year  from  the  the  use  plaintiffs  are  recited  in  the 
date  of  its  rendition.  It  is  one  of  the  writ.  Such  recital  .s  mere  surplus- 
most  familiar  rules  of  practice  that  a  age.  Ernst's  Estate,  164  Pa.  St.  87. 
pliintiff  may  sue  and  recover  in  an  Applies  to  Amicable  Sdre  Faoiat.  —  The 
action  of  debt  on  an  unsatisfied  judg-  rule  thai  the  scire  facias  must  identify 
ment.  And  the  practice  is  equally  uni-  the  original  judgment  with  certainty 
form,  that  a  scire  facias  may  be  main-  applies  to  an  amicable  as  well  as 
talned  on  a  judgment  when  it  has  other  scire  facias  to  revive  a  judg- 
become  dormant,  so  as  to  have  it  re-  ment;  it  must  correctly  recite  the  origx- 
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to  be  sufficiently  complied   with  where   the  original  judgment 

is  substantially  described,^  and  a  mere  immaterial  variance  or 
irregularity,  which  does  not  tend  to  mislead,  will  not  avoid  the 
scire  facias.*     But  where  the  variance  between  the  original  judg- 

nal  judgment.    Worman*s  Appeal,  no  cient.      The    scire    facias   was  bat  a 

Pa.  St.  25;  Early  v.  Zeiders,  137  Pa.  continuation  of  the  former  suit,  and  the 

St.  457.  execution  awarded  can  only  issue  for 

InaiiAoi«iit    Idantiiloation.  —  In  \yor-  the    costs    that    were    recovered,    the 

man's    Appeal,    no   Pa.   St.  25,   it  is  amount  of  which  is  never,  in  our  prac- 

faeld  that  an  amicable  scire   facias  to  tice,  stated  in  the  judgment,  but  they 

revive  a  judgment  does  not  identify  the  are  taxed  by  the  clerk,  and  if  he  should 

original   judgment  so  as   to  continue  commit  an  error,  the  remedy  is  easy, 

the  lien  against   subsequent    lienors.  The  judgment  is  affirmed." 

where   the  term   and   number  of  the  Bedtal  as  for  Gross  Amonnt  of  Yerdiet 

original  judgment,  the  date  of  which  and  Costs. —  It  has  been  held  in  Park  v, 

is  incorrectly   recited,   are  not  given,  Webb.  3  Phila.  (Pa.)  32,  15  Leg.  Int. 

and  no  note  of  the  revival  is  made  on  (Pa.)  28,  that  while  a  sciie  facias  to  re- 

the  docket  of  the  original  judgment.  vive  a  judgment  which  recites  the  judg- 

Snffioient  Beoltal  Against  Luids  Hold  ment  as  for  the  gross  amount  of  verdict 
by  Torrstenant.  —  Where  an  amicable  and  costs  is  sufficient,  yet  it  would  be 
scire  facias  describes  exactly  the  names  better  to  recite  the  costs  separately, 
of  the  parties,  the  term  and  number  of  8.  Landon  v.  Brown,  160  Pa.  St.  538; 
the  case,  and  the  date  and  amount  of  Early  v,  Zeiders,  137  Pa.  St.  457. 
the  judgment  as  revived,  the  Hen  of  the  Hames  of  Parties.  —  A  slight  variance 
original  judgment  will  be  preserved,  as  in  a  scire  facias,  in  the  names  of  the 
against  lands  in  the  hands  of  a  terre-  parties,  by  which  no  one  can  be  misled, 
tenant,  although  the  terretenant  in  does  not  render  it  ineffective  to  coo- 
signing  the  amicable  scire  facias  does  tinue  the  lien  of  the  judgment.  Lan- 
not  designate  himself  as  terretenant,  don  «;.  Brown,  160  Pa.  St.  538.  See  also 
and  the  entry  in  the  judgment  docket  Davidson  v.  State,  20  Tex.  649;  Pickett 
does  not  so  designate  him,  but  he  is  so  v.  Picket  1,  i  How.  (Miss  )  267;  Rich- 
designated  in  the  caption  of  the  case,  ardson  t/.  Prince  George  Justices,  11 
in  the  appearance  docket,  and  in  the  Gratt.  (Va.)  190. 

agreement  for  revival.     White  v.  Har-  Objeotion  Formal  and  TechnioaL  —  A 

den,  154  Pa.  St.  387.  substantial   variance   between   the  re- 

1.  Barron  v.  Tart,  19  Ala.   78;  Lan-  cital  in  a  writ  of  scire  facias  and  the 

don  V.  Brown,  160  Pa.  St.  538.  judgment  to  be  revived  would   break 

Ondssloii  to  State  Amount  of  Costs.  —  In  the  continuity  of  the  lien;  but  if  the 

Barron  v.  Tart,   19  Ala.  78,  it  is  held  objection  be  formal  and  technical  only, 

that  a  scire  facias  to  revive  a  judgment,  it  will  not  affect  the  lien  of  the  original, 

as  to  costs,  against  an  administrator,  Dougherty's  Estate,  9  W.  &  S.  (Pa.)  189. 

the  damages  having  been  paid,  is  suffi  In  this  case  the  court  said:  *'  It  is  ob- 

cient  if  it  substantially  describes   the  jected  also  that  the  scire  facias  did  not 

judgment,   although  it  does  not  state  accurately  recite  the  judgment  to  be 

the  amount  of  the  costs.     In  this  case  revived;  and  it  is  certain  that  a  sub- 

the  court  said:  '*  The  scire  facias  re-  stantial  variance  in  that  matter  would 

quired  the  plaintiff  in  error  to  appear  break  the  continuity  of  the  lien.    The 

and   show    cause   why   the  judgment  judgment  was  for  $4,000,  the  penalty 

against  his  intestate  should  not  be  re-  of  a  bond  with  condition  to  secure  a 

vived.  as  to  the  costs,  against  him  as  note  for  $1,590,  and  another  for  $400; 

administrator,  etc.,  the  damages  hav-  and  the  award  of  execution   was  for 

ing  been  paid;  and  the  court  awarded  $2,000.     Thus  the  record  was  described 

execution  for  the  costs  in  the   usual  as  what  it  actually  though  not  techni- 

form  against  an  aaaiinisirator.     As  the  cally  was  —  a  judgment  for  the  real, 

scire  facias  stated  all  the  matters  of  not  the  nominal  debt;  so  that  the  vari« 

substance  there  was  no  error  in  over-  ance,  though  formal,   was  unsubstan- 

ruling  the  demurrer.     The  scire  facias  tial.      The    framing   of    our    writs  is 

did  not  state  the  amount  of  the  costs,  injudiciously  left  to  the  prolhonotaries, 

but  the  judgment  was  otherwise  sub-  who  have  seldom   any   knowledge  of 

stantially  described,  which    was  suffi-  forms;  and  all  that  we  can  do  in  these 
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ment  and  the  writ  is  material,  it  will  be  fatal  upon  a  plea  of  nul 
tiel  record.  * 

d.  Averment  as  to  Plaintiff's  Title.  —  Where  the  judg- 

ment  sought  to  be  revived  is  for  the  recovery  of  the  possession  of 
.land,  and  the  nature  and  extent  of  the  plaintiff's  estate  in  the 
land  is  not  shown  by  the  original  judgment,  the  writ  should  show 
that  the  title  established  in  the  plaintiff  at  the  trial  had  not  expired 
prior  to  the  issuing  of  the  scire  facias,  and  the  estate  in  the  land 
alleged  to  have  been  recovered  must  be  shown  by  the  evidence.* 
Where,  however,  the  judgment  in  ejectment  recites  that  the 
recovery  was  for  the  fee  simple  title,  and  not  for  a  term  of 
years,  a  scire  facias  to  revive  such  judgment  need  not  aver  in 
terms  that  the  title  of  the  plaintiff  has  not  expired.' 

matters  without  injustice  to  suitors  is  to  the  nature  or  extent  of  the  estate 

to  hold  fast  to  substance.     In  Arrison  established  at  the  trial.     In  ejectment 

V,  Com.,  I  Watts  (Pa.)  374,  the  name  of  the  recovery  is  only  of  the  possession, 

a  different  plaintiff  was  introduced,  and  and  therefore  the  recital  of  the  writ  ap- 

the  variance  was  necessarily  held  to  be  plies  as  well  to  a  recovery  where  the 

substantial;  in  the  case  before  us  the  estate  established   is  only  a  term  for 

judgment  is  in  substance  what  it  was  years,  as  where  it  is  in  fee.     The  only 

recited  to  be."  further  averment  in  the  writ  bearing 

1.  Dietrich's  Appeal,  107  Pa.  St.  174;  upon  the  point  under  consideration  is 

Moore  v.  Garrettson,  6  Md.  444.  that '  although  said  judgment  be  given 

lUuBtration    of   Fatal    Variance.  —  In  as  aforesaid,    yet    that    no  execution 

Moore  V.  Garrettson,  6  Md.  444,  it  was  upon   said  judgment  hath  ever   been 

held  that  if  the  scire  facias  recites  as  made,  and  that  execution  of  said  judg- 

an  absolute,    unconditional  judgment  ment  still  remains  to  be  made  to  the 

one  which  was  rendered  subject  to  the  plaintiff.'     This  by  no  means  excluded 

defendant's  discharge  under  the  insolv-  the  possibility  that  the  recovery  may 

ent  laws,  it  is  a  fatal  variance,  and  the  have  been  only  of  a  term  for  years,  and 

proper  mode  to  take  advantage  of  it  is  that  no  portion  of  such  term  '  is  yet 

by  the  plea  of  nul  tiel  record.     *'  It  ap-  to  come.'  " 

pears  as  part  of  the  case,  though  not  as        S.Wilson   v.   School  Tiustees,    144 

part  of  the  pleadings,  thai  the  defend-  111.  29.     In   this  case  the  court  said : 

ant's  discharge  was  in  fact  pleaded  to  '*  The  only  question  presented  for  our 

the  original  proceeding,  and  that  the  decision  is,  was  the  writ  of  scire  facias, 

first  judgment  was  rendered  subject  to  upon  which   said   judgment  was  ren- 

that  discharge.     This  being  true,  there  dered,  sufficient  upon  its  face  to  entitle 

was  a  fatal  variance  between  the  judg-  plaintififs   below   to   recover  ?     Appel- 

ment  actually  rendered  and  that  recited  lant's  point  is,  as  stated  in  his  motion, 

in  the  scire  facias.      The  first  was  a  that  the  writ  is  fatally   defective,  be- 

qualified,  conditional  judgment,  while  cause  it  does  not  '  aver  and  set  forth 

that  recited  in  the  scire  facias  was  ab-  that  the  title  to  the  premises  therein 

solute    and    unconditional;     in    other  described,  established  by  the  plaintiffs 

words,  there  was  in  fact  no  such  judg-  at  the  trial  of  said  ejectment  suit,  had 

ment  of  record  as  the  one  set  out  in  not  expired  prior  to  the  commencement 

the  scire  facias,  and  the  defendant,  in-  of  this  proceeding.'     It  is  well  settled 

stead  of  endeavoring  to  correct  the  error  that  a  writ  like  this  stands  in  the  place 

by  pleading  the  discharge  anew,  if  he  of  a  declaration,  and  must  aver  every 

had  any  redress,  should  have  pleaded  material  fact  necessary  to  entitle  the 

nul  tiel  record.**  plaintiff  to   the   judgment  of  revival 

8.  Smith  V.  Stevens,  133  111.  183.     In  asked    for.       Appellant    insists    that, 

this  case  the  court  said:  "  In  this  case  under  this  rule,  the  writ  in  question  is 

the  scire  facias  recites  tbr;  recovery  by  bad,  for  the  reason  above  stated,  and 

the  plaintiffs  of  the  defendant,  in  said  his  counsel  rely  upon  the  case  of  Smith 

ejectment  suit,  of  one  messuage,  piece  v.  Stevens,  133  111.  192,  to  support  this 

or  parcel  of  land,  with  no  averment  as  contention.     The   writ  in  this  case  is 
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€.  Averment  that  Judomej^t  Is  in  Force  and  Unsatis- 
fied. —  Where  a  party,  by  delaying  execution,  has  suffered  his 
judgment,  to  become  dormant,  a  legal  presumptioo  against  its 
continued  validity  is  raised^  which  he  must  take  upon  himself  the 
burden  of  meeting  and  rebutting,  and  the  writ  should  therefore 
show  not  only  that  he  has  not  had  execution  of  his  judgment, 
but  that  his  damages  still  remain  unpaid,  or  that  his  right  still 
subsists.^  It  has  been  held,  however,  that  a  substantial  though 
informal  compliance  with  this  rule  will  be  sufHcient  to  support  a 
judgment.' 

/  Averment  of  Death  of  Judgment  Debtor.  —  A  scire 

facias  against  an  executor  to  revive  a  judgment  against  the 
testator  should  contain  a  suggestion  of  the  death  of  the  judg- 
ment debtor.* 

g.  Averment  of  Defendant's  Appointment  as  Executor. 

—  Such  a  writ  should  also,  in  addition  to  averring  the  death  of 
the  judgment  debtor,  show  the  appointment  of  the  defendant  as 
his  executor.* 

A.  Averment  of  Survivorship.  —  A  scire  facias  against  the 
administrator  of  a  surviving  joint  debtor  should  aver  the  sur- 
vivorship.* 

f.  Names  of  Defendants  —  Eein  %aA  b^tImm.  —  It  has  been 

held  that  a  scire  facias  which  issues  against  the  heirs  and  devisees 

materiaHy  different  from  the  one  held  not  lor  a  term  of  years,  but  for  the 
to  be  defective.  *  *  *  The  writ  entire  estate;  that  Buch  judgment  re- 
in this  case  avers  that, '  at  the  Octo-  mained  unexecuted,  and  that  execution 
ber  term  of  said  court,  1879,  the  plain-  thereof  remained  to  be  made  to  the 
ti'ffs  recovered  a  judgment  against  the  plaintiffs.  There  was,  therefore,  no 
defendant  in  an  action  of  ejectment  for  term  recovered  by  ihem  which  could 
the  following  piece  or  parcel  of  land  (de-  expire." 

scribing  it),  which  sail  court  found  that  I.Smith    9.    Stoiens,   133  III.   1S3. 

said  Andrew  C.  Wilson  was  guihy  of  See  also  McVickar  v.  Ludlow,  2  Ohio 

unlawfully  withholding;  and  the  said  §46;    Wolf  v.  Pounsford,  4  Ohio  397; 

court  further  found  the  fee  simple  title  Union  Bank  v.  Meigs,  5  Ohio  312. 

to  said  premises  in  the  said  plaintiffs.  t.  Albin  v.  People,  46  111.  372. 

And   said   court  further  ordered  that  Avsimeiit  ef  Ken*  Satisfsetion. — A  writ 

plaintiffs  have  a  writ  of  possession  for  of  scire  facias  to  revive  a  judgment 

said  premises.     *    *    *    And  whereas  stated  the  time  of  the  rendiitoo  of  the 

said  judgment  remains  in  full  force  and  judgment    that  execution  remained  to 

effect,  unreversed  and  unsatisfied,  and  be  done,  and  commanded  the  sheriff 

no  writ  of  possession  has  ever  issued  in  to  summon  the  defendant  to  answer 

conformity  to  the  said  order  of  court  why  the  plaintiffs  should  not  have  ex- 

therein,  and  although  said  judgment  ecution.     It   was  held   that    the    writ 

was  given  as  aforesaid,  yet  no  execu-  averred,  substantially,  that  the  judg- 

tion  upon  said    judgment  haih  ever  ment  remained  unsatisfied.     Davidson 

been  made,  and  that  execution  of  said  9.  Alvord,  3  Ind.  i. 

judgment  still    remains   to  be   made  8.  Walker  v.  Hood,  5  Blackf.  (Ind^) 

to  the   plaintiffs,*     These  allegations  266;  Graham  v.  Smith,  i  Blackf.  (Ind.) 

aflrmatively  show  that  the  judgment  414.    See  also  Keith  v.  Metcalf,  a  Swan 

sought  to  be  revived  not  only  adjudged  (Tenn.)  74, 

the  plaintiffs  to  be  entitled  to  the  pos-  4.  Walker  v.  Hood,  5  Blackf.  <Ind.) 

session  of  certain  premises,  but  also  s66. 

adjudged  them  to  be  the  owners  there-  ft.  Gvaham  v.  Smith,  t  Blackf.  (Ind.) 

of  in  fee  simple;  that  the  recovery  was  414. 
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of  one  deceased  and  does  not  name  them,  bat  only  describes 
them,  is  not  bad  on  that  account.  ^ 

Tenettiia&ta.  —  According  to  some  decisions,  in  a  scire  facias  to 
revive  a  judgment  the  terretenants  ought  to  be  named>  and  if  all 
be  not  named  in  the  vvrit»  it  may  be  pleaded  in  abatement.* 
According  to  other  decisions,  a  scire  facias  against  terretenants 
may  be  either  general  against  all  the  terretenants,  or  against 
certain  named  parties  as  terretenants,  and  though  it  is  necessary 
that  all  be  summoned,  it  is  not  necessary  that  they  be  named  in 
the  scire  facias.' 

J.  Averment  of  Event  to  Which  Execution  Had  Been 

Stayed.  —  Where  a  judgment  has  been  rendered  with  a  stay  of 
execution  until  the  happening  of  a  certain  event,  a  scire  facias  to 
revive  should  allege  either  that  the  event  has  happened,  or  some 
other  fact  which  avoids  the  necessity  of  its  happening.^ 

k.  Averment  that  Judgment  of  Affirmance  Has  Been 
Certified.  —  In  a  scire  facias  to  revive  a  judgment  affirmed  in 
the  supreme  court,  it  is  not  necessary  to  aver  that  the  judgment 
of  affirmance  has  been  certified  to  the  court  below.* 

1.  SeaweU    v,    Williams,    5    Hayw.  sold,  was  void,  because  It  did  not  con- 

(Tenn.)    280.     See    also    Roberson    r.  taia  on  its  face  the  names  of  the  heirs 

Woollard,  6  I  red.  L.  (N.  Car.)  90,  In  and    terretenants  of    Rutherford,   the 

which   case  it  was  held  that  a  scire  original  defendant  in  the  judgment; 

facias   against  heirs  and  terretenants  nor  did  it  show  the  lands  of   which 

need  not  name  them,  but  the  judgment  they  were  alleged  to  be  heirs  and  terre- 

must  be  entered  against  them  by  name,  tenants.     It  appears  that  the  names  of 

and  the  execution  follows  the  judg-  the  heirs  and  terre-tenants,  though  not 

ment  in  this  respect.  mentioned  in  the  scire  facias,  were  en- 

8.  Chahoon  v.  HoUenback,   16  S.  &  tered  by  the  clerk  on  the  back  of  it,  as 

R.  (Pa.)  425.     In  this  case  the  court  the  parties  to  be  summoned,  and  that 

said:    **  The  persons  summoned  were,  they  were  summoned   by  the  sheriff, 

in    fact,   not    terretenants;    nor    were  It  is  held  that  a  scire  facias  against 

they  expressly  returned  as  such,  and  terretenants    may    be    either   general 

the   return   was  ill,   as   well   for  this  against  all  the  terretenants,  or  against 

cau9e  as  for  want  of  an  averment  that  the  terretenants,  naming   them;   and 

they  were  terretenants  of  all  the  lands  though  thev  must  all  be  summoned  by 

that  were  bound  (Teffieson  v.  Morton,  the  sheriff,  it  is  not  necessary  that  they 

2  Saund.  7,  note  7);  for  being  entitled  should  be  named   in   the   writ.     Lord 

to  contribuwlon  among  themselves,  all  Raymond.  669;    Bac.  Abr.,   tit.   Scire 

must  be  named;  and  therefore,  if  the  Facias,  c.   5;    M'Elderry    v.   Smith,  2 

plaintiff  attempt  to  name  them  in  the  Har.  &  J.  (Md.)  74.     The  same  ptinci- 

writ,  and  omit  the  name  of  some  of  pie  appears  to  apply  to  heirs." 

them,  the  omission  may  be  pleaded  in  4.  Waller  v.  Huff,  9  Tex.  530. 

abatement."  5.  Duncan  v.  Hargrove,  18  Ala.  77. 

S.  Hughes  V.  Wilkinson,  28  Miss.  In  this  case  it  was  held  that  an  aver- 
600.  In  this  case  the  court  said:  ment  that  the  judgment  of  the  Circuit 
"Several  objections  to  the  judgment  Court  was  affirmed,  etc., '*  as  by  the 
in  this  case  have  been  presented  in  record  and  proceedings  thereon,  re- 
behalf  of  the  plaintiff  in  error;  but  as  maining  in  the  said  Circuit  Court,  *viU 
the  merits  of  the  case  will  probably  more  fully  appear,**  is  sufficient  on 
be  determined  by  two  of  the  points,  general  demurrer.  The  court  said: 
we  deem  it  unnecessary  to  consider  the  '*  It  is  novi  contended  for  the  defendant 
others.  The  first  of  these  points  is,  in  error,  that  the  declaration  should 
that  the  scire  facias,  under  which  the  have  averred  that  the  clerk  of  the 
execution  was  awarded  by  virtue  of  Supreme  Court  had  certified  the  judg- 
which  the  land  in    controversy    was  ment  of  that  court  to  the  Circuit  Court. 

1661  Volume  XVIII. 


E^Tlvalbj             REVIVAL  OF  JUDGMENTS.  Bdn  Fadai. 

/.  Citation  to  Show  Cause.  —  A  writ  of  scire  facias  to 
revive  a  judgment  should,  in  conclusion,  call  upon  the  defendant 
to  show  cause  why  execution  should  not  issue  against  him.^ 

12.  Amendment.  —  A  writ  of  scire  facias  for  the  purpose  of 
reviving  a  judgment  may  be  amended  as  in  the  case  of  other 
such  writs,  and  its  amendment  is  governed  by  similar  rules.* 

The  declaration  avers  the  recovery  of  the  defendant  that  he  should  appear, 

the    judgment    in  the  Circuit  Court;  etc..  according  to  the  old  form, 

the   writ  of  error;    that  the  writ   of  Writ  in  Katare  of  Prayer  for  EzeentioiL 

error  was  by  the  Supreme  Court  dis-  —  In  Brown  v,  Harley,  2  Fla.  159.  it  is 

missed,  and  that  the  judgment  of  the  held  that  the  writ  **  may  be  considered 

Circuit  Court  was  here  affirmed  and  substantially  in  the  nature  of  a  prayer 

judgment    rendered  accordingly,   '  as  for  execution." 

by  the  record  and  proceedings  thereon,  2.  Whitworth   v.  Thompson,  8  Lea 

remaining  in  the  said  Circuit  Court,  (Tenn.)487;  Bryant  v.  Smith,  7  Cold w. 

will    more   fully  appear,'   etc.      It  is  (Tenn.)    113;    Davidson  v,   Alvord,  3 

settled  that  the  scire  facias  to  revive  Ind.  i;  Wonderly  v.  Lafayette  County, 

this    judgment  was    issued    correctly  74  Fed.   Rep.  702;  Garey  v,  Sangstoo, 

from  the  Circuit  Court,  in  which  alone  64  Md.  31.     And  see  in  general  article 

the  judgment  could  be  revived.     Bar-  Scire  Facias. 

ron  V.  Pagles,  6  Ala.  422.    The  judg-  Amendment  Aftor  Argument  of  CftnM* 

ment  of  this  court,  in  such  cases,  is  to  —  A  writ  of  scire  facias  to   revive  a 

be  certified  10  the  Circuit  Court.     The  judgment  with   notice  to  terretenants 

record  of  this  court  is  thus  removed,  so  may  be  amended  at  any  time,  so  as  to 

far  as    necessary  in   this  proceeding,  make  it  conform  to  the  original  judg- 

in  10  the  Circuit  Court.    The  declaration  ment;    it  may  be   amended  after  the 

refers  to  the  record  of  this  court  re-  counsel  have  argued  the  cause  to  the 

maining  in  the  Circuit  Court,  by  the  jury.     Maus  v.   Maus,   5  Watts  (Pa.) 

words,  'as  by  the  record,'  etc.,  quoted  315. 

above.    The  objection  made  by    the  Ammidment  by  Ponner  Judgment.  —  In 

demurrer  in  this  case  is  not,  therefore,  Patrick  v.  Woods,  3  Bibb  (Ky.)  232,  it 

that  the  record  is  not  there,  or  that  was  held  that  a  scire  facias  may  be 

there  is  no  such  record,  but  it  is  that  it  amended  so  as  to  conform  to  the  in- 

is  not  stated  that  it  went  there  by  cer-  structions  given  to  the  clerk,  or  may 

tificate.     However  material  the  certifi>  be  amended  by  the  former  judgment, 

caie  might  be  upon  some  questions,  we  The  court  said:    '*  This  is  a  writ  of 

think  it  is  not  material  on  a  demurrer,  error  with  supersedeas  to  a  judgment 

and  more  especially  a  general  demur-  awarding  execution  upon  a  scire  facias 

rer,  under  the  statute."  to  revive  a  former  judgment  obtained 

1.  Alexander  v.  Steel,  13  Ark.  392;  by  Woods  against  Patrick.    The  scire 

Hicks  V,  State,  3  Ark.  313;  Brown  v.  facias  purported  to  be  issued  upon  a 

Harley,  2  Fla.  159;  Davidson  t'.  Alvord,  judgment   against  Patrick  and   wife, 

3  Ind.  I.  and   upon  the  motion  of  Woods  was 

Command  to  Sheriff  to  Summon  Defend-  amended    by  striking  out    the  name 

ant|  etc.  —  In  Davidson   v,   Alvord,   3  of   the   wife.     The  only  question   is, 

Ind.  I,  it  was  held  that,  in  accordance  whether  the  amendment  was  permis- 

with  the  common-law  practice,  the  writ  sible  or  not.    We  have  no  doubt  that 

should  command  the  sheriff  to  summon  it  was.    Woods  had  given  to  the  clerk 

the  defendant  to  answer  why  the  plain-  written  instructions  to  issue  the  scire 

tiff  should  not  have  execution.  facias  against  Patrick  only;  and  where 

Command  to  Sheriff  to  "Make  Knows,"  a  writ  does  not  conform  to  the  instruc- 

eto. —  In  Alexander  v.  Steel,   13  Ark.  tions  as  given  to  the  clerk  it  may  be 

392,  it  was  held  that  under  the  Arkatu  amended  thereby,  according  to  the  uni- 

sas  practice  the  scire  facias  is  in  the  versal  practice  of  this  country  and  the 

nature  of  a   writ  of  summons  which  precedents  in  the  English  books.    But 

calls    upon    the    defendant    to    show  the  amendment  in  this  case  was  also 

cause,  etc.,  and  need  not  command  the  justified  by  the  former  judgment;  for  a 

sheriff  that,   "  by   honest  and  lawful  scire  facias  may  be  amended  by  the 

men,"  he  should  *'  make  known  "  to  record  in    the  original    action.      See 
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18.  Prooeedings  Between  iMuanoe  of  Writ  and  Judgment.  —  The 

practice  concerning  the  service  of  the  writ,  the  return  thereof, 
the  alias  writ,  defenses  and  objections  to  the  writ,  replication, 
and  trial,  on  a  scire  facias  to  revive  a  judgment,  is,  as  a  rule,  the 
same  as  on  scire  facias  for  other  purposes,  and  will  be  found  fully 
treated  in  the  article  SCIRE  Facias. 

14.  Judgment  —  a.  Form  —  in  G«n«raL  —  In  most  of  the  states, 
as  has  been  seen,  a  scire  facias  to  revive  a  judgment  is  not  an 
original  but  a  judicial  writ,  founded  on  some  matter  of  record  to 
enforce  execution  of  it,  and,  properly  speaking,  is  only  the  con- 
tinuation of  an  action ;  *  the  proper  entry  of  judgment,  therefore, 
upon  such  writ,  is  an  award  of  execution  for  the  amount  of  the 
original  judgment,  with  interest  from  its  rendition,  and  costs.*     It 

Com.  Dig.,  title  Amendment,  letter  D..  Afississip^, —Locke    v.    Brady,    30 

and  the  authorities  there  cited."  Miss.   21;    Hughes    v.   Wilkinson,   37 

In  Whitvrorth  v.  Thompson,  8  Lea  Miss.  482;  Vick  v.  Chewning,  31  Miss. 

(Tenn.)  487,  it  is  held  that  the  scire  201. 

facias  may  be  amended,  and  if  the  evi-  Missouri,  —  Humphreys    v,   Lundy. 

dence  of  the  oiiginal  judgment  is  ob-  37  Mo.  320;    Sappington  v.  Lenz,  53 

jected  to  on  the  ground  of  variance,  Mo.  App.  44. 

the  scire  facias  may  be  amended   to  Montana,  —  Haupt    v.    Burton.     21 

conform   to   the  judgment.     See  also  Mont.  572. 

Bryant  v.  Smith,  7  Coldw.  (Tenn.)  113.  iV>w  Jersey,  — Woolston   v.  Gale.  9 

Parties.  —  A   writ  of  scire  facias  to  N.  J.  L.  32. 
revive  a  judgment  in  the  name  of  one  South  Carolina,  — Adams  z/.  Richard- 
person   for   the   use  of    an    assignee,  son,  32  S.  Car.  139. 
ma/  be  amended  to  read  in  behalf  of  Tennessee,  —  Rogers     v.    HoUings- 
such  assignee.     Wonderly  v.  Lafayette  worth.  95  Tenn.  357;  Lain  v.  Lain,  3 
CoJiity,  74  Fed.  Rep.  702.  Baxi.  (Tenn.)  30. 

Amendment  of  Titlixig  of  Writ.  —  In  Texas,  -—  Bullock  v.  Ballew,  9  Tex. 

Garey  v.  Sangston,  64  Md.  31,  it  was  498;    Bridges  v.  Samuelson,   73  Tex. 

held   that   the  court  may  permit  the  522. 

amendment  of  the   titling  of  a  scire  Virginia,  —  Lavell    v.   McCurdy,  77 

facias  to  revive  a  judgment  so  that  the  Va.  763. 

rights  of  the  real  parties  in    interest  "  The  form  of  the  judgment  upon 

may  appear  on  the  record  by  an  ap-  scire  facias  in  such  a  case,  on  a  re- 

propriate  entry  to  their  use,  the  judg-  turn  of  scire  feci,  where  the  defendant 

ment  having  been  assigned.  pleaded  thereto  in  bar  of  execution,  is 

In  KewTork  it  was  held  that  on  leave  thus  given  in  Tidd.  App.  515:  '  There- 
to amend  a  scire  facias,  the  plaintiffs  fore  it  is  considered  that  the  said  plain- 
were  not  at  liberty  to  add  new  parties,  tiff  have  his  execution  against  the  said 
the  necessity  for  whose  joinder  existed  defendant  of  the  damages  aforesaid, 
previous  to  the  issuing  of  the  writ,  according  to  the  force,  form.  etc.  And 
especially  where  as  against  such  new  it  is  also  considered  by  the  court  here 
parties  the  statute  of  limitations  had  that  the  said  plaintiff  do  recover 
attached.  Willink  v,  Ren  wick.  22  against  the  said  defendant  for  his  costs 
Wend.  (N.  Y.)  6o3.  and  charges  by  him  laid  out  about  his 

1.  See  ante^  p.  1059;  Brown  v.  Har-  suit  in  this  behalf,  on  occasion  of  the 
ley,  2  Fla.  159.  said  defendant  having  pleaded  to  the 

2.  Florida.  —  Brown  v,  Harley.  2  Fla.  said  writ  of  scire  facias,  by  the  court 
159.  here  adjudged,'  etc.     If  it  is  upon  two 

Iowa,  —  Denegre  v.  Haun,  13  Iowa  returns  of  nihil,  then  that  fact  is  stated 

240;  Von  Phul  V.  Rucker.  6  Iowa  187;  and  the  default  recorded,  and  execu- 

Vredenburgh  v.  Snyder,  6  Iowa  39.  tion  being  awarded  there  is  no  judg- 

Kentucky,  —  Murr&y  v.  Baker,  5  B.  ment  for  the  costs  of   the  suit    and 

Mon.  (Ky.)  172.  proceedings     therein.'*       Barrow     v. 

Maryland,  —  Huston  v.  Ditto,  20  Md.  Bailey,  5  Fla.  9. 

305.  ninftrationi  of  Proper  Form  of  Jvdg- 
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should  not  be  a  judgment  of  recovery,^  and  according  to  these 

decisions,  it  will  be  ground  for  error  if  the  court  renders  a  new 
judgment,  instead  of  simply  reviving  the  old  one  subject  to  the 
proper  credits  for  payment.* 

ment.  —  In  Brown  v.  Harley,  2  Fla.  inf(  a  new  judgment  instead  of  simply 
159,  it  was  held  that  a  judgment  on  a  redving  the  old  one  subject  to  the 
writ  of  scire  facias  for  a  specific  sum  in  credit,  and  awarding  exeeutton  there- 
damages  and  cosis  was  erroneous,  and  on.  This  assignment  is  well  takes, 
that  it  should  have  been,  *'  Let  execu-  The  proper  practice  in  cases  of  scire 
tion  issue,  according  to  the  force,  facias  10  revive  former  judgments  is  to 
form,  and  effect  of  the  judgment"  order  their  revivor  and  award  execa- 
origtnally  rendered.  tion,    to  bear  interest  from   the  date 

in  Murray  v.  Baker,  5  B.  Moa.  (Ky.)  when  originally  rendered,  and  not  to 
172,  it  was  held  error  to  enter  judg-  give  a  new  judgment  for  the  amount 
ment  for  debt  or  damages  on  a  scire  of  the  original  one  and  interest.  It  is 
facias,  and  that  the  judgment  should  not  the  case  of  a  suii  upon  the  origi- 
be«  that  plaintiff  have  execution  of  nal  judgment,  which  might  have  been 
the  debt  or  damages,  etc.,  in  the  scire  brought.  Lain  v.  Lain,  3  Baxt.(Tenn.) 
facias  mentioned.  See  also  the  case  of  32;  Fogg  v.  Gibhs,  8  Baxt.  (Tenn.)  464* 
Sappington  7'.  Leoz,  53  Mo.  App. 44,  in  The  judgment  of  the  Ciicuit  Court 
which  It  is  held  that  the  judgment  of  should  have  been  such  as  the  justice 
revivor  in  such  a  proceeding  should  ought  to  have  rendered,  namely,  that 
simply  declare  that  the  judgment  re-  the  original  judgment  stand  revived 
vived  is  still  in  force  for  the  amount  and  plamtiff  have  execution  with  inter- 
remaining  unpaid  thereon;  that,  while  est  and  costs  of  the  scire  facias  subject 
it  should  not  find  the  aggregate  amount  to  the  proper  credit,  and  execution 
of  principal  and  interest  due  on  the  should  have  issued  wilhout/r^r^'dVii^/i;.^' 
judgment  at  the  date  of  the  revivor,  yet  Citing  Whitworth  v,  Thompson,  8  Lea 
when  it  does  so,  such  additional  find-  (Tenn.)  487. 

ing  will  not  invalidate  it,  but  will  be  Merger    of    Original   Judgment. —  In 

treated  as  surplusage.  Vermont,  Rev.  Laws  of  1842,  §  1443, 

"With  All  the  Foroe  an4  Effect  of  the  provides  ihat  **  in  actions  of  scire 
Former  Seoovery.'*  —  In  Adams  v.  Rich-  facias  commenced  to  revive  or  enforce 
ardson.  32  S.  Car.  139,  where  the  order,  the  execution  of  a  judgment,  the  court 
to  the  effect  that  "the  judgment  shall,  unless  cause  is  shown  to  the  con- 
herein  be  revived,**  contained  in  ad-  trary,  render  judgment  in  favor  of  the 
dition  the  words  "  with  pU  the  force  plaintiff  for  the  amount  of  the  original 
and  effect  of  the  former  recovery,'*  it  judgment  with  interest  and  costs  on 
was  held  that  such  additional  words  the  scire  facias."  In  the  case  of  Slay- 
added  nothing  to  the  effectiveness  of  ton  v.  Smilie,  66  Vt.  197,  the  court,  in 
the  order.  holding  that  this  section  changed  the 

1.  Von  Phul  V.  Rucker,  6  Iowa  187.  character  of  the  judgment  to  be  ren- 
Judf^ent  of  Quod  Eecuperet  Impxopar.  dered  in  such  scire  facias  proceedings, 

—  A  judgment  on  scire  facias  to  revive  said:     "By  this  act  the  court  is  re- 

a  judgment  should  bean  award  of  exe-  quired  to  render  a  new  judgment  for 

cution  and  not  quod  recuperet.     Locke  damages  and  costs,  and  the  execution 

2/.  Brady,  30  Miss.  21.  is  for  the  enforcement  of  the  new  judg- 

Effect  of  Failure  to  Provide  for  Ezecu-  ment.     The  new  judgment  is  not,  as 

tion.  —  In  Fitzgerald  v.  Evans,  53  Tex.  In  scire  facias  at  common  law,  that  the 

461,  it  was  held  that  a  judgment  of  re-  plaintiff  may  have  execution   on  the 

vivor  which  simply  recited  and  verified  original  judgment,   but  that  he  is  to 

the  rendition  of  the  former  judgment,  have  and  recover  a  different  amount  of 

but  which  made  no  provision   for  the  damages,  an   amount  ascertained  by 

issuance  of  execution   to  enforce    the  adding  the  costs  to  the  damages  in  the 

collection    of    the    amount    formerly  original  suit,  and  deducting  therefrom 

ascertained  to  be  due,  was  not  a  final  what  has  been  paid  or  satisfied,  if  any- 

judgment.  thing,  and  competing  interest  on  the 

2.  Rogers  V.  Hollingsworth.95  Tenn.  sum  thus  found  from  the  rendition  of 
357.     In  this  case  the  court  said:  "  It  the  original  judgment.'* 

is  next  insisted  the  court  erred  in  giv-  Judgments  Informal  but  SulMtaatially 
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In  PennfylTanU,  however,  a  scire  facias  to  revive  a  judgment  is 
held  to  be  the  equivalent  of  an  action  of  debt,*  and  a  judgment 
thereon  is  quod  recuperet^  and  not,  as  elsewhere,  merely  an  award 
of  execution.* 

Joint  Scire  nMiai.  —  It  has  been  held  that  a  joint  scire  facias  to 
revive  a  judgment  does  not  require  necessarily  a  joint  judgment, 
but  the  judgment  that  the  plaintiff  have  execution  may  be  several 
against  each,'  and  in  fact  should  be  so  where  one  is  liable  indi- 
vidually and  the  other  in  a  representative  character."* 

b.  Amendment.  —  It  appears  that  the  general  rules  pertain- 
ing to  the  amendment  of  judgments  in  general  apply  to  a  judg- 
ment on  scire  facias  to  revive  a  judgment.* 

Correct.^  In   Waller  v.   Huff,   9  Tex.  ment  oq  the  scire  facias  is,  that  the 

530,  it  was  held  that  a  judgment  on  a  original  judgment  be  revived.     Here 

scire  facias  to  revive,  which  recited  that  the  amount  of  the  debt  is  ascertained, 

the  judgment  be  revived  and  that  the  and  judgment  given  for  the  sum  due; 

plaintiff   do   recover   the    amount    for  and  this  unfortunate  departure  from 

which  the  execution  had  issued,    was  precedents  has  given  rise  to  the  erro- 

substantially  correct.  neous   notion   in   the  minds  of   some 

In  Parker  v.  Singer  Mfg.  Co.,  9  111.  members  of  the   profession,  that  the 

App.  383,  it  was  held  that  a  judgment  judgment  on  the  scire  facias  is  a  new 

on  a  scire  facias  that  (he   defendant  and  distinct  judgment,  and  not,  as  it 

*'  be  made  party  to  the  judgment  reo-  really  is,  nothing  more  than  the  revival 

dered  "  at  a  certain  time,  "  and  that  of    the  original    judgment,    the    sum 

an  execution  issue  thereon,"  though  being  ascertained  for  which  execution 

not  strictly  formal,  was  valid  until  reg-  may  issue.     If  we  pay  any  regard  to 

ularly  reversed.  precedent,  the  execution  ought  always 

1.  Hopkins  v.  Stockdale,  117  Pa.  St.  to  be  issued  on  the  original  judgment, 

365;  Oivens  V.  Henry,  161  U.  S.  642.  and   not,  as  is  sometimes    ignorantly 

8.  Hopkins  v,  Stockdale,  117  Pa.  St.  done,    on   the  judgment  on  the  scire 

365;    Stewart  v,   Peterson,  63  Pa.  St.  facias;     an  irregularity   which   ought 

232:  Duff  V.  VVynkoop,  74  Pa.  St.  305;  never  to  have   been  tolerated  by  the 

Custer  V.  Detterer,  3  W.  &  S.  (Pa.)  28;  courts.     But  notwithstanding  this  de- 

Buehler  v,  Buffington,  43  Pa.  St.  278;  viation  from  the  usual  practice,  it  has 

Owens  V,  Henry,  161  U.  S.  64a.  never  yet  been  imagined  that  the  law 

Sabsequent  Reoovery  on  Original  was  fundamentally  changed." 
Barred. —  In  Pennsylvania  it  is  held  Merger  by  Confessed  Judgment  of  Be- 
that  a  recovery  on  a  scire  facias  to  re-  yivaL —  In  Eby's  Case,  9  W.  &  S.  (Pa.) 
vive  a  judgment  is  in  itself  a  new  sub-  145,  after  a  judgment  had  been  opened 
siantive  judgment  and  a  bar  to  any  to  let  the  defendant  into  a  defense  on 
subsequent  recovery  on  the  original  the  merits,  the  plaintiff  issued  a  scire 
judgment  as  against  the  defendant,  facias  on  which  the  defendant  con- 
CoUlngwood  V.  Carson,  2  W.  &  S.  (Pa.)  fessed  judgment  of  revival;  it  was  held 
220;  Custer  V,  Detterer,  3  W.  &  S.  that  the  original  judgment  was  merged 
(Pa.)  28.  and  there  could  be  no  further  proceed- 
But  a  scire  facias  may  issue  upon  ings  thereon, 
the  original  judgment  against  a  terre-  8.  Gray  v,  M' Do  well,  5  T.  B.  Mon. 
tenant   who    is    not    a   party   to    the  (Ky.)  501. 

former  judgment  of  revivor.     Fursht  4.  Gray  v,  M'Dowell,  5  T.  B.  Mon. 

V.  Overdeer,  3  W.  &S.  (Pa.)47o;  Zerns  (Ky.)  501. 

V.   Watson,  it   Pa.  St.  260;   Little  v,  6.  See  article    Opening,  Amending, 

Smyser,  10  Pa.  St.  381.    See,  however,  and  Vacating  Judgments,  vol.  15,  p. 

Irwin  V.  Nixon,  11  Pa.  St.  419;  Grover  202. 

V.  Boon,  124  Pa.  St.  399.  Amendment  -—  Correction  of  Xrreneoni 

Ezeention  on  Original  Judgment. —  In  Bedtal. — A  judgment  which  purports 

Irwin   V.   Nixon,    11    Pa.   St.  419.  the  to  revive  the  execution  issued  on  a  judg- 

court  said:     '*  In  England  the  judg-  ment  sought   to   be   revived   may   be 
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c.  Correction  of  Errors  in  Original  Judgment.  —  In  a 

revival  of  a  dormant  judgment  errors  committed  in  the  rendition 
of  the  original  judgment  cannot  be  corrected,*  nor  has  the  court 
the  discretion  to  make  the  revival  conditional  upon  correction  of 
the  error,  even  though  this  be  one  of  excess  in  amount;  the 
judgment  must  be  revived  as  it  stands.* 

d.  Docketing.  —  In  Pennsylvania  it  seems  that  an  amicable 
scire  facias  to  revive  a  judgment  to  be  valid  roust  he  docketed, 
and  it  will  not  be  sufficient  that  it  be  filed  among  the  papers  of 
the  original  judgment  and  noted  upon  the  docket  entry  thereof.' 

amended  so  as  to  make  it  recite  that  ment  itself  was  made  in  terms  to  draw 

the  judgment  il self  is  revived.    Phillips  ten  per  cent,  per  annum.     This  was 

V.  Wait,  105  Ga.  848.  erroneous,  in  my  opinion^  and  I  should 

Error  as  to  Futles.  —  Where  a  judg-  be  glad  to  correct  the  error.     But  when 

ment  on  a  scire  facias  to  revive  a  dor-  we  consider  the  object  of  the  proceed- 

mant    judgment    names    one   of    the  ing  to  revive  a  dormant  judgment,  it 

defendants  as  a  plain tifif,  this,  though  appears  that  it  is  no  part  of  it  to  cor 

merely  a  clerical  error,  has  been  held  rect  errors  in  the  original,  but  to  de- 

to  require  that  the  judgment  should  be  termine  whether  there  has  arisen,  since 

reformed  by  reversing  it  and  rendering  the   rendition   of    the  judgment,   any 

a  proper  judgment.     Carson  v.  Moore,  cause    showing     that     the    judgment 

23   Tex.  450.     In   this  case  the  court  ought  not  to  be  enforced.     The  revivor 

said:    "  The  judgment  of  revivor  is  so  of  a  judgment  seems    to  be  a  right 

imperfectly  and  erroneously  rendered,  which  a  party  has,  and  which  is  not 

that  it  cannot  be  affirmed.     It  names  dependent  upon  the  discretion  of  the 

one  of  the  defendants  in  the  original  court.     Otherwise  we  might  make  the 

judgment  as  plaintiff.     This  is  a  cleri-  revival  of  the   judgment   conditioned 

cal  mistake,  doubtless,   but    it  would  upon  the  change  of  the  judgment  in 

require     that     the    judgment    be    re-  the  particular  in  which  it  was  errone- 

formed,    by  reversing,   and  rendering  ous.     The  result  is,  that  the  judgment 

the  proper  judgment,  if  there  were  no  will  have  to  be  revived  as  il  stands.*' 

other  irregularity  in  the  proceedings."  3.  M'Cleary's    Appeal,   r    W.   &    S. 

1.  Burdell  r.  Reeder,  2  Cine.  Super.  (Pa.)  299.  In  this  case  the  court  said: 
Ct.  94.  "  Papers  in  the  cases  of  a  prothono- 

2.  Burdell  v,  Reeder,  2  Cine.  Super,  tary's  office  are  not  notice  to  a  pur- 
Ct.  94.  In  this  case  the  court  said:  chaser,  unless  reference  is  made  to 
"  It  is  claimed  for  the  defendant  that  them  on  the  docket;  and  ihey  are  of 
in  the  original  judgment  there  was  course  not  notice  to  judgment  creditors 
error,  in  this,  that  the  suit  was  brought  who  are  put  by  the  statute  which  liro- 
to  foreclose  a  mortgage,  and  a  judg-  its  the  lien  of  judgments  on  the  same 
ment  was  rendered  to  foreclose  the  footing.  Here,  the  reference  from  the 
mortgage,  and  also  a  personal  judg*  entry  of  the  original  action  to  the  im- 
ment  on  the  note,  and  this  was  before  aginary  entry  of  an  amicable  scire 
the  Act  of  1864(61  O.  L.  69),  authorizing  facias,  which  was  in  fact  not  docketed, 
such  twofold  relief.  I  do  not  regard  could  lead  to  nothing.  Besides,  tiie 
this  as  error,  under  the  law  as  it  stood  record  notice  contemplated  by  the  act 
prior  to  1864.  But  the  note  on  which  ought  to  appear  among  the  docket  en- 
this  original  suit  was  brought  was  tries  of  the  preceding  five  years;  for  to 
dated  October  26.  1850,  for  $5,000,  pay-  keep  the  minutes  of  each  consecutive 
able  in  ten  years,  with  interest  at  ten  scire  facias,  or  act  of  revival,  as  a  part 
per  cent.,  until  the  maturity  of  the  of  the  original  suit,  is  not  sufficient, 
note,  according  to  interest  notes  given,  because  a  purchaser  would  not  be  so 
The  ten  years  expired  October  26,  r86o.  apt  to  find  them  there  as  in  their  proper 
Now,  it  is  clear  to  my  mind  that  from  place.  That  the  agreement  for  an 
that  time  no  more  than  six  per  cent,  amicable  scire  facias  and  judgment  is 
per  annum  was  recoverable.  But  the  not  itself  notice,  is  a  consequence  of 
judgment  was  rendered  for  the  princi-  Black  v,  Dobson,  n  S.  &  R.  (Pa.)  94, 
pal,  with  ten  per  cent.,  an4  the  judg-  in  which  a  cesset  which  had  not  been 
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e.  Effect  of  Judgment  —  in  eeneral.  —  A  judgment  rendered 
upon  a  scire  facias  to  revive  a  judgment  is,  as  in  the  case  of  other 
judgments,  binding  until  properly  set  aside.  ^  A  scire  facias  to 
revive  a  judgment  irregularly  issued,  or  an  execution  issued  after 
a  year  and  a  day  without  scire  facias,  is  voidable  only,  and  can- 
not be  called  in  question  in  a  collateral  action.* 

/.  Effect  of  Reversal  of  Original  Judgment.  —  If  the 

original  judgment  be  reversed,  that  upon  scire  facias  to  revive 
cannot  be  supported.* 

15.  Writ  of  Error  to  Judgment  —  Where  a  scire  facias  to  revive 
a  judgment  has  been  sued  out  and  judgment  rendered  in  favor 
of  the  plaintiff,  an  error  or  defect  in  the  original  judgment  cannot 
be  inquired  into  on  a  writ  of  error  to  the  judgment  on  the  scire 
facias."* 

m  ACTIOK  OK  JUBGHEKT  —  1.  Alternative  Bemedy  with  Scire 
Facias,  —  A  party  desiring  to  revive  a  dormant  judgment  is  not 
in  most  jurisdictions  confined  to  his  remedy  by  scire  facias,  but 
may  sue  directly  on  the  judgment.* 

Salwtitiite  for  Sdro  T^oIm.  —  And  in  some  jurisdictions  the  remedy 

placed    upon     the    docket    was    not  court  of  equity,   in  a  suit  to  enforce 

allowed  to  hinder  the  limitation  of  the  liens  against  the  debtor's  estate,  will 

lien  from  beginning  to  run."  not  give  effect  to  the  revival  so  as  to 

1.  Thomas?'.  Towns,  66  Ga.  78;  Von  affect  the  rights  of  other  lien  creditors 
Phul  V.  Rucker,  6  Iowa  187;  Greer  v.  of  the  debtor,  even  though  it  be  effect- 
Major,  114  Mo.  145;  Jackson  v.  Rob-  ual  against  himself.  Ayre  v,  Burke, 
ins,  16  Johns.  (N.  Y.)  537;  Jackson  v,  82  Va.  338. 

Bartlett,  8  Johns.  (N.  Y.)  365;  Irwin  v,  2.  Jackson  v,  Delancy,  13  Johns.  (N. 

Nixon,  II  Pa.  St.  419;  Lyon  v.  Cleve-  Y.)  537;  Jackson  v,  Bartlett,  8  Johns, 

land,  170  Pa.  St.  61 1;  Burke  v.  Gibson,  (N.    Y.)  365;    Jackson   r.    Robins,    16 

6  Kulp  (Pa.)  310.  Johns.  (N.  Y.)  537. 

Effect   OB    Luiooent    Pnrohasdrs.  —  So  3.  Mills  v.  Conner,  i  Blackf.  (Ind.) 

far  as   innocent   purchasers  are  con-  7;  Eldred  v.  Hazlett,  38  Pa.  St.  16.     In 

cemed,  a  judgment  on  a  scire  facias  the  latter  case  the  court  said:    "The 

conclusively  establishes  the  existence  revival  of  the  original  judgment  is  but 

of  the  original   judgment  debt,   even  a  continuation  of  it.     In  form  the  pro- 

though  in  fact  the  judgment  on  that  ceeding  by  scire   facias  is  a  distinct 

scire    facias    was    confessed    without  action,  but  in  fact  is  not  so.     Satisfac- 

aulhority   by  an  attorney  from  igno-  tion  of  the  original  judgment  is  a  satis- 

rance.  accident,  or  design,  and  though  faction  of  the  judgment  in  the  scire 

satisfaction  of  the    original  judgment  facias.     So  a  reversal  of  the  former  has 

debt  was  entered  of  record  years  before  the  same  effect  on  the  latter."     Citing 

the  judgment  of  revival  was  confessed.  Ranck  v.  Becker,  12  S.  &  R.  (Pa.)  412. 

Irwin  V.  Nixon,  11  Pa.  St.  419.  4.  Such  errors  can  be  corrected  only 

Reviyal  of  Judgment  Bas  Judicata. —  by  a  proceeding  upon  the  original' judg- 
In  Greer  v.  Major,  114  Mo.  145,  it  was  ment  through  the  means  of  a  writ  of 
held  that  the  revival  of  a  judgment  error  or  an  appeal.  M'Afee  v.  Patter- 
was  res  judicata  in  a  subsequent  action  son,  2  Smed.  &  M.  (Miss.)  593. 
between  the  same  parties  or  their  6.  See  the  statutes  and  codes  of  the 
privies;  that  such  judgment  had  not  various  states.  And  see  Haven  v. 
been  satisfied,  and  was  therefore  in  Baldwin,  5  Iowa  503;  McGlassen  r. 
force  in  the  absence  of  subsequent  pay-  Wright,  10  Iowa  591;  Carnes  v.  Cran- 
ment  thereof.  dall,  10  Iowa  377;  Stewart  v,  Gibson, 

Impeaehment  on  tho  Gronnd  of  Ck>lla-  71  Mo.  A  pp.  232;  Wood  r.  Newberry. 

lion. —  If  after  a  judgment  is  barred  it  48   Mo.    322:     Gardner    w.    Henry,    5 

be  revived  by  scire  facias  through  col-  Coldw.  (Tenn.)458;  Smith  v.  Pearce.  2 

lesion  between  creditors  and  debtor,  a  Swan  (Tenn.)  127;  Bridges  v.  Samuel- 
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by  scire  facias  has  been  abolished  and  an  acrion  on  the  judgment 
substituted.*  Where  this  is  the  case  a  civil  action  is  the  proper 
method  of  reviving  a  dormant  judgment. • 

ProoMdingf.  —  As  to  the  form  of  proceedings  in  an  action  to 
revive  a  dormant  judgment,  see  article  Judgments,  vol.  ii, 
p.  1085  ct  seq. 

2.  Form  of  Judgment.  —  In  an  action  for  the  purpose  of  reviving 
a  dormant  judgment  the  proper  form  of  judgment  if  for  the  plain- 
tiff is  quod  recuperet^  and  not  that  execution  issue  as  in  the  case 
of  revivial  of  scire  facias.* 

son,  73  Tex.  522;  Bullock  v.  Ballew»  9  courts  between  the  same  parties,  has 

Tex.  498.     See  also  article  Judgments,  no  application.      The    parties  to  this 

vol.  II,  p.  1089.  action  are  not  the  same  parties  as  those 

1.  Humiston   v.  Smith,  21  Cal.  129;  to  the    judgment.*'     See   also  to  the 

Hughes  V.  Shreve.  3  MeL  (Ky.)  547;  same  eflfect  Thurston  r.  King,  (Sapm. 

Alden  v.  Clark,  (Supm.  Ct.  Gen.  T.)  11  Ct.  Spec.  T.)  i  Abb.  Pr.  (N.  Y.)  126. 

How.    Pr.   (N.   Y.)   209;    Thurston   i\  In  Humiston  r.  Smith,  21  Cal.  129,  it 

King,  (Supm.  Ct.  Spec.  T.)  i  Abb.  Pr.  is  held  that  the  writ  of  scire  facias  is  a 

(N.  Y.)  126.  remedy  unknown    to  the  Californiao 

S.  Humiston  v.  Smith,  21  Cal.  129;  practice,  and  cannot  be  employed  for 

Hughes  V,  Shreve,  3  Met.  (Ky.)  547;  the  revival  or  enforcement  of  a  judg- 

Curry   v,    Bryant,    7   Bush  (Ky.)  302;  ment.     In    this  case   the   court  said: 

Haupt  2/.  Barton,  21  Mont.  572;  Thurs-  "There   is  some    discussion     in    the 

ton  V.   King,  (Supm.  Ct.  Spec.  T.)  I  briefs  as  to   whether  the   remedy  by 

Abb.  Pr.  (N.  Y.)  126;  Ireland  r.  Litch-  scire  facias  is  a  part  of  the  common 

field,  8  Bosw.  (M.  Y.)634;  Cameron  v,  law  as  adopted  in  this  country,  but  in 

Young,  (Supm.  Ct.  Spec.  T.)  6   How.  the  view  taken  this  question  is  imma- 

Pr.  (N.  Y.)  372;  People  r.  Clarke,  9  N.  terial.     It  is  a  remedy  unknown  to  our 

Y.  349;  Burns  r.  Conner,  i  Wash.  6.  practice,  or  if  known  is  not  applicable 

Scire  Faoias  Superseded  by  Action  under  in  a  case  of  this  character  where  ap- 

Code. —  In  Cameron  v.  Young,  (Supm.  propriate  remedies  are  expressly  pro- 

Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  372,  it  vided.     The  courts  of  New  York  have 

was  hcli  that  the  remedy  heretofore  frequently  determined  that  the  code  of 

given  by  scire  facias  to  obtain  execu-  that  state,  the  provisions  of  which  are 

tion  of  a  judgment  is  superseded  by  the  similar  to  those  of  our  Practice  Act, 

provisions  for  an  action  therefor  under  abolished  and  superseded  the  writ  of 

the  code.     In  this  case  the  court  said:  scirefacias.    The  subject  was  fully  con- 

*'  I  can  see  no  difficulty  in  resorting  to  sidered  in  Cameron  7.  Young,  (Supm. 

the  general  remedy  by  action  given  by  Ct.  Spec.  T.) 6  How.  Pr.  (N.  Y.)  372,  and 

the  code.     The  summons  may  be  in  the  Alden  v,  Clark  (Supm.  Ct.  Gen.  T.)  ii 

usual  form,  and  the  complaint,  in  stat-  How.  Pr.  (N.  Y.)  209,  and  an  examina- 

ing  the  facts  constituting  the  cause  of  tion  of  tliese  cases  will  show  that  they 

action,  will  state  the  same  facts  sub-  are  directly  in  point  upon  the  question 

stantially  which  were  formerly  stated  before  us.*' 

in  the  writ  of  scire  facias.  The  proper  Application  to  All  Judgments. —  In 
relief  will  then  be  demanded,  viz.,  Hughes  v.  Shreve,  3  Met.  (Ky.)  S48,  it 
that  the  plaintid  have  execution  of  the  is  held  that  the  code  provision  concern- 
judgment.  The  defendant  by  answer  ing  the  revivor  of  judgments  applies  to 
can  make  any  defense  which  he  was  all  judgments  whether  rendered  before 
allowed  to  make  bv  plea  to  the  writ  or  or  after  it  took  place, 
the  declaration  contained  in  the  writ.  8.  See  article  Judgments,  vol.  11,  p. 
The    judgment  in   effect   will   be   the  1167. 

same  as  under  the  superseded  practice.  In  Bullock  cr.  Ballew,  9  Tex.  498,  it 

and   the  lien   upon  land  will  be   pre-  was    held    that    in    efifect    the    action 

served.     I  see  nothing  in  the  system  brought  to  revive  a  judgment  is  not 

of  the  code  conflicting  with  this  prac-  materially  different  from  a  scire  facias 

tice.     Section  71,  prohibiting  an  action  brought  to  revive  a  judgment,  the  dlf- 

Qpon  a  judgment  rendered  in  certain  ference  being  in  the  form  of  the  judg« 
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lY.  ASVIVAL  ON  HOTIOK  AlTB  KoTlOE  —  1.  In  OeneraL  —  In  some 
of  the  states  it  is  provided  by  statute  that  a  dormant  judgment 
may  be  revived  in  the  same  manner  as  is  prescribed  for  reviving 
actions  before  judgment  —  by  conditional  order  of  the  court  on 
motion  with  notice  to  the  adverse  party.* 

Alternative  Bemedy  with  Action  on  the  Judgment.  —  As  a  general  rule, 
this  remedy  is  not  substituted  for,  but  is  in  addition  to,  a  civil 
action  on  the  judgment.* 

ment.       In    an    action    for    debt    the  Uniied  States.  —  B  rock  way  r/.  Oswego 

judgment  for  plaintiff  is  that  he  recover  Tp.,  40  Fed.   Rep.   612;    Dempsey  v. 

his  debt,  etc.  Oswego  Tp..  51  Fed.  Rep.  97;  U.  S.  v, 

EfEeet  of  Bevival.  —  In  Stewart  v.  Gib-  Houston,  48  Fed.  Rep.  207. 

son,  71  Mo.  App.  232,  the  court  said:  2.  Baker  v.  Hummer,  31   Kan.  325; 

"Again,  it  is  urged  that  the  judgment  Burnes  v.  Simpson,  9  Kan.  658;  Koth- 

of  revival  is  in  effect  a  new  judgment  man  v,  Skaggs,  29  Kan.  5;  Schultz  v, 

for  the  payment  of  which  the  defend-  Hine,  39  Kan.  334;  Haupt  v.  Burton, 

ants  are  made  personally  liable.    Coun-  21  Mont.  572.     See  also  U.  S.  :>.  En- 

sel  is  in  error  as  to  the  latter  proposition,  sign.  2  Mont.  396;  Peters  v.  Vawier.  10 

The  statute  provides  that  a  judgment  Mont.  201;  Bartol  r.   Eckert,  50  Ohio 

may   be   revived  against  the   heir  or  St.  31;  Brock  way  v.  Oswego  Tp.,  40 

devisee  of  a  deceased  defendant.     It  Fed.  Rep.  612. 

also  provides  in  effect  for  the  issuance  "A  dormant  judgment  may  be  re- 

of  an  execution  against  such  heir  or  vived  by  a  formal  action  brought  for 

devisee,  provided  the  execution  con-  that  purpose,  and  upon  a  notice  given 

cerns  real  estate  received  or  inherited  by  summons;  or  it  may  be  done  in  the 

by  him  from  the  ancestor,  but  not  if  more  summary  and  informal  method 

the  levy  of  the  execution  concerns  per-  of  motion  and  notice  prescribed  by  the 

sonalty.    Rev.  Stat.  1889,  §  6024.    This  code."     Schultz  v,  Hine,  39  Kan.  334, 

shows    conclusively    that    in    such  a  nVm^  Kothman  t^.  Skaggs,  29  Kan.  5. 

case  the  judgment  of  revivor  imposes  In  Haupt  v.   Burton,  21   Mont.  572, 

no    personal   liability   on   the  heir  or  the  court  said:     *' It  is  doubtless  true, 

de/isee."  the  revival  of  the  judgment  described 

Judgment  for  CoBts.  —  In  a  proceeding  in  plaintiff's  complaint  might  have 
in  debt  upon  a  dormant  judgment,  and  been  effectually  accomplished  by  mo- 
for  costs  paid  in  the  original  suit,  if  tion  for  leave  to  issue  execution,  under 
the  judgment  be  for  the  plaintiff  the  section  349  of  the  Code  of  Civil  Pro- 
judgment  should  be  rendered  for  an  cedure,  which  authorizes  an  execution 
amount  which  the  original  judgment  to  issue  after  the  lapse  of  five  years 
with  the  accrued  interest  and  costs  of  from  the  entry  of  judgment  after  ob- 
both  suits  would  aggregate.  Bridges  taining  leave  of  the  court  upon  motion 
r,  Samuelson,  73  Tex.  522.  with  notice  to  the  adverse  party.     This 

1.  Kansas,—  Baker  v.  Hummer,  31  procedure  was  considered  in  Peters  v. 
Kan.  325;  Angell  v.  Martin,  24  Kan.  Vawter,  10  Mont.  201.  But  the  mode 
334;  Tefft  V,  Citizens*  Bank,  36  Kan.  of  enforcing  a  judgment  by  issuing  ex- 
457;  Halsey  v.  Van  Vliet,  27  Kan.  474;  ecution  under  section  349,  supra^  is  a 
Mawhinney  v.  Doane,  40  Kan.  681;  cumulative  remedy,  in  no  way  affect- 
Israel  V.  Nichols,  37  Kan.  68;  Lind-  ing  the  right  to  revive  the  judgment 
gren  v.  Gates,  26  Kan.  135;  Kothman  by  suit  for  that  purpose.  Rowe  v. 
V.  Skaggs,  29  Kan.  5;  Schultz  v,  Hine,  Blake,  99  Cal.  167.  The  right  of  re- 
39  Kan.  334.  vivor  by  suit   is  recognized   in  U.  S. 

Montana,  —  Haupt    v.     Burton,     2t  v.  Ensign,  2  Mont.  396,  while  the  right 

Mont.  572.  of  revivor  by  motion  is  sustained  in 

North    Carolina,  —  McLeod   v,    Wil-  Peters  v.   Vawier,    10  Mont.  201.     In 

Hams,  122  N.  Car.  451.  the  leading  case  of  Carter  v,  Colman, 

Ohio.  —  Bartol    v,   Eckert,    50  Ohio  12  I  red.   L.  (N.   Car.)  274.  it  was  de- 

St.  31.  cided  that,  where  there  was  a  dormant 

IVisconsin,—  Mariner    t.    Coon,    16  judgment,  plaintiff  might  have  a  scire  " 

Wis.  468;  Ingraham  r.  Champion,  84  facias  to  revive  and  an  action  to  re- 

Wis.  235.  cover    the  amount  of  the  judgment, 
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S.  Votice.  —  Where  it  is  sought  to  revive  a  judgment  by  motion 
and  additional  order  it  is  essential  that  there  be  notice  served 
upon  the  adverse  party.* 

V.  SuxxoKS  TO  Show  Cavse  —  1.  In  OeneraL  —  In  at  least  one 
state  it  is  provided  by  statute  that  a  judgment  may  be  revived 

by  the  service  of  summons  upon  the  judgment  debtor  requiring 
him  to  appear  at  the  next  term  of  the  court  and  then  and  there 
show  cause  why  the  judgment  should  not  be  revived.* 

both  pending  at  the  same  time;  and  tice  of  a  motion  to  revive,  and  the 
that  a  judgment  on  the  scire  facias  same  Is  served  In  reasonable  time  he- 
could  not  be  pleaded  in  bar  of  the  ac-  fote  the  hearing,  it  will  be  a  sufficieot 
tion  of  debt.  And  in  McDonald  v.  notice  upon  which  to  base  the  order  of 
Dickson,  85  N.  Car.  248,  upon  a  case  revivor. 

where  motion  for  leave  to  issue  execu-  Order   Without   Consent   to  Bo  Ksde 

tion  bad  been  granted,  it  was  held  ex-  Within  One  Year.—  Under  Code  Kan., 

eculion  might  be  had  on  a  judgment,  §^  433,  440,  the  period  within  which  an 

and  at  the  same  time  action  on  it  could  order  reviving  a  dormant   judgment 

be     prosecuted     by    leave    of    court,  may  be  mads  without  consent  is  one 

Freem,  Judgm.,  %  440;    Garibaldi  v,  year  from  the  time  it  could  have  been 

Carroll,  33  Ark.  568;    zi   Encyc.  Pl.  first  made;    and    where   a    notice   is 

AND  Prac,  p.  1088."  given  two  days  before  the  expiration  of 

Sevivor  Agsinst  Personal  Bepresenta-  the  year,  that  an  application  to  revive 

tlve  of  One  Joint  Defendant. —  in  U.  S.  a  judgment  wiU  be  presented  to  the 

V.  Houston,  48  Fed.  Rep.  207,  it  is  held  court  twenty-eight  days  after  the  year 

that  in  case  of  the  death  of  one  joint  has  elapsed,  an  order  of  revivor  made 

defendsnt  after  judgment  it  is  not  nee-  upon  that  notice  at  the  date  fixed  or  at 

essary  to  join  the  other  defendants  in  a  subsequent  date,  without  the  consent 

a  proceeding  to  revive  the  judgment  of  ihe  adverse  party,  is  a  nullity.     Tefft 

against    his    personal   representative,  v.  Citizens*  Bank,  36  Kan.  457. 

Section  i  loi  of  Kansas  Gen.  Stat,  pro-  Eflbet  of  Failnre  to  Beenre  Order  With- 

vides  that "  in  all  cases  of  joint  obli-  In  One  Tear. —  In  Newton  v.  Arthur, 

gallons     and     joint     assumptions    of  (Kan.   i8q8)  55   Pac.   Rep.  466,  it  was 

copartners    or    others,   suits  may    be  held  that  where  a  judgment  creditor 

brought  and  prosecuted   against  anv  files  amotion  to  revive  a  dormant  jodg- 

oneormoreof  those  who  are  so  liable.  '  ment  and  serves  notice  as  required  by 

1.  Newton  v.  Arthur,  (Kan.  1898)  55  law,  fixing  a  time  for  the  hearing,  but 

Pac.  Rep.  466;  Tefft  r.  Citizens'  Banlc,  fails  to  secure  an  order  of  revivor  until 

36  Kan.  457:  Selders  v,  Boyle,  5  Kan.  more  than  one  year  has  elapsed  since 

App.  451,  said  judgment  became  dormant,  it  is 

Suffleieney  of  Kotloe.  — In  a  proceed-  not  an  error  to  refuse  the  motion.  In 
ing  to  revives  dormant  judgment  In  this  case  the  court  said:  '*  Where  a 
the  name  of  the  executor  of  the  judgment  becomes  dormant,  and  tlie 
deceased  judgment  creditor,  a  notice  plaintiff  files  his  motion  to  revive,  and 
properly  entitled  in  the  case,  contain-  serves  notice  of  the  time  and  place  of 
ing  the  matters  required  to  be  con.  the  hearing  thereof,  all  wlihin  the 
tained  in  a  notice  of  an  application  of  proper  time,  but  neglects  to  call  said 
revivor,  signed  by  the  cleric  of  the  motion  up  and  secure  an  order  there- 
court,  and  attested  by  the  seal  of  the  on  until  after  more  than  one  year  has 
cojrt,  and  containing  a  command  to  elapsed,  said  judgment  cannot  then  be 
the  sheriff  to  serve  the  same  upon  the  revived  without  the  consent  of  the  op- 
defendanis  therein  named    is  a  snflS-  poking  party." 

cicnt  notice,  and  is  sufficiently  signed.  Effieot  of  Order  of  Bevivor. —  In  Halsev 

Selders  v,  Boyle,  5  Kan.  App.  451.  v.  Van  Vliet,  27  Kan.  474,  it  was  held 

8naunons   a  Hotioe.  —  In  Scbults  v,  that  the  order  of  revivor  was  not  a  new 

Hine,    39    Kan.    334,   it  is  held   that  and  independent  judgment,  but  simply 

where  a  summons  is  issued  upon  ap-  a  continuation  and  restoration  to  life 

plication  for  an  order  of  revivor,  which  of  the  original  judgment. 

contains  substantially  all  that  is  re-  9.  Carroll  v.  Tompkins,  148.  Car.  223; 

qaired  to  be  stated  in  the  statutory  no*  Rowland  v,  Shockley.  43  S.  Car.  246; 
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2.  Tini6.  —  Where  the  summons  fn  such  proceedings  is  served 

on  the  judgment  debtor  or  his  representative  within  the  proper 
time,  the  judgment  may  properly  be  revived  though  at  the  time 
of  the  order  of  revival  the  period  within  which  the  proceedings 
might  be  brought  has  expired.* 

S.  Effect  of  Failure  to  Hake  Defense.  —  When  a  party  served 

Lawton  v.  Perry,  40  S.  Car.  255:  Mc*  The  questions  as  to  them  are  in  one 

DowaU  V.  Reed,  sS  S.  Car.  466;  Leitner  sense  identical.     The  claim  to  renew 

V,  Metz,  32  S.  Car.  383;  Adams  v.  Rich-  the  execution  necessarily  involves  the 

ardson,  32  S.  Car.  139;  Wood  z/.  Milling,  right  to   revive   the    judgment.    The 

32  S.  Car.  378;  Chester,  etc.,  R.  Co.  v.  order  to  renew  the  execution  was  en- 

Marshalt,  40  S.  Car.  59;  Grollman  v,  tirely  without  force  unless  it  also  re- 

Lipsitz,  43  S.  Car.  329:  Babb  v.  SuUi-  vived  the  judgment,'  etc." 

van,  43  S.  Car.  436.  See  also  Lawton  v.  Perry,  40  S.  Car. 

By  section  309,  S.  Car.  Code  Civ.  255,  in  which  it  was  held  that  the  true 

Pro.,  it  it  provided  that  '*  a  final  judg-  coarse  to  revive  a  judgment  is  to  issue 

ment  may  be  revived  at  any  time  with-  a  summons  under  the  code  to  tenew  an 

in  the  period  of  ten  yeats  from  the  date  execution,  which  when  granted  revived 

of  the   original  entry  thereof,  by  the  the  judgment. 

service  of  a  summons  upon  the  judg-  Berlval  by  Serrioe  on  Execttter.  —  In 
ment  debtor  as  provided  by  law,  or, If  Chester,  etc.,  R.  Co.  v,  Marshall,  40  S. 
the  judgment  debtor  be  dead,  upon  his  Car.  59,  it  was  held  that  the  provision 
heirs,  executors,  or  administrators,  or,  of  the  South  Carolina  Act  of  1873  for 
if  he  bs  removed  out  of  the  state,  by  the  revival  of  a  judgment  '*  by  service 
publication  of  such  summons  in  the  of  a  summons  on  the  debtor  as  pro- 
manner  provided  in  section  156  for  pub-  vided  by  law  '*  allows  revival  by  serv* 
lication  of  summons  on  complaint  to  ice  of  summons  on  the  executor  of  the 
be  filed,  to  show  cause,  if  any  he  or  they  judgment  debtor, 
may  have,  why  such  judgment  should  1.  Adams  v.  Richardson,  32  S.  Car. 
not  be  revived,  and  if  no  good  cause  139;  Leitner  v.  Metz,  32  S.  Car.  383. 
b;  shown  to  tne  contrary  it  shall  be  See  also  Wood  v.  Milling,  32  S.  Car. 
decreed  that  such  judgment  is  re*  378. 
vived."  In  Leitner  r.  Metz,  32  S.  Car.  383,  it 

Sammons  to  Show  Came  Why  Szeciition  was  held  that  a  judgment  obtained  in 
Should  Hot  Issue. —  In  Leitner  v.  Metz,  ^867- and  revivea  by  default  by  order 
32  S.  Car.  383,  it  was  held  that  on  a  passed  more  than  twenty  years  after- 
summons  to  show  cause  why  execution  wards,  the  proceedings  to  revive,  how- 
on  a  judgment  (describing  it)  should  ever,  having  been  instituted  within  the 
not  be  renewed,  and  under  order  giv-  twenty  years,  retains  its  lien,  and  a 
ing  leave  to  issue  a  renewal  execution  sale  of  the  debtor's  land  thereunder  is 
ox\  such  judgment,   the  judgment  is  a  valid  sale. 

also  revived.     In  this  case  the  court  See  also  Adams  v,  Richardson,  32  S. 

said:    '*  It  is,   however,  claimed  that  Car.    139,   in   which    the    court    said: 

the  judgment  was  never  revived,  for  **  The  very  object  of  the  statute  was  to 

the  reason  that  the  terms  of  the  sum-  limit  the  time  within  which  the  action 

mons  did  not  embrace  the  judgment,  could  be  brought,  as  appears  by  the 

but  were  limited  to  '  the  renewal  of  familiar  expression  '  limitation  of  ac- 

the  execution.'     This  identical  point  tions.*    It  is  true   that  actions  com- 

was  also  decided  in  the  case  of  Adams  menced  and  discontinued  do  not  stop 

V,  Richardson,  32  S.  Car.  139,  where  the  running  of  the  time:  tut  when  a 

the  court  said:    '  The  judgment   and  right  is  asserted  by  a  judicial  proceed- 

execution  on  it  are  very  closely  con-  ing,  which  is  continued  to  judgment, 

nected.    The  execution  is  only  process  the    time  stops    when    the    action    is 

to  enforce  the  judgment,  and  it  cannot  commenced.     'When    the    action    is 

have  active  energy  unless  the  under-  brought  before  the  claim  is  barred,  the 

lying  judgment  has  a  lien.    The  law  plea  of  the  statute  will  not  avail.'*' 

provides  tne  same  pk-oceeding  •— '  sum-  Cititiji  Adickes  v,  Allison,  21  S.  Car. 

mons  to  show  cause  '  —  both  to  revive  245;  McBee  v.  Loftis,  i  Sttobh.  E(|.  (S. 

the  judgment  and  renew  the  execution.  Car.)  90. 
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with  summons  to  show  cause  why  a  judgment  should  not  be 
revived  and  execution  renewed  fails  to  make  a  defense  which  be 
has  the  opportunity  of  making,  he  must  be  held  to  have  formally 
made  such  defense  and  to  have  been  unsuccessful,  and  he  is  for- 
ever afterwards  estopped  from  setting  up  that  defense.  * 

VL  Beyiyal  BT  Agbeemebt.  —  In  Pennsylvania  it  is  provided 
by  statute  that  a  judgment  affecting  real  estate  may  be  revived 
in  one  of  two  ways,  either  by  scire  facias  or  by  agreement  of  the 
parties  and  terretenants  filed  in  writing  and  entered  on  the  proper 
docket.* 

Vn.  Bbvival  ITPOB  SvoeESTlOB.  —  Under  a  Mississippi  statute 
it  is  held  that  an  administrator  de  bonis  non  has  a  perfect  right  to 
appear  in  court  and  suggest  the  death  of  his  predecessor,  and  ask 
that  a  judgment  recovered  by  such  predecessor  be  revived  in  his 
name  as  successor  in  the  administration,  and  he  need  not  resort 
to  the  writ  of  scire  facias  for  that  purpose. • 

1.  Babb  V,  Sullivan,  43  S.  Car.  436  See  also   Dreifas  v.    Denmark,    11 

{citing  Davis  v.  Murphy,  2  Rich.    L.  Phila.  (Pa.)  612,  32  Leg.  Int.  (Pa.)  337, 

S.   Car.)  560;  Jackson  v.  Patrick,  10  in   which   it  is  held  that  '*  the  Act  of 

S.  Car.  197;  McNair  v.  Ingraham,  21  Assembly  provides  that  *  no  judgment 

S.  Car.  70;  Crenshaw  v,  Julian,  26  S.  shall    continue    a    lien  on   such   real 

Car.  283;  Sullivan  v.  Shell,  36  S.  Car.  estate  for  a  longer  period   than  five 

578].  years  from   the    day  on   which  such 

In  Babb  v,  Sullivan,  43  S.  Car.  436,  judgment  may  be  entered  or  revived, 

it   was  held  that  where  a  judgment  unless  revived  within  that  period   by 

debtor  who  has  been  duly  summoned  agreement  of    the  pailies  and   terre- 

does  not  appear  to  set  up  a  defense  of  tenants  filed  in  writing  and  entered  on 

part  payment  the  question  as  to  pay-  the  proper  docket,   or  a  writ  of  scire 

ment  is  res  adjudicata.  facias  to  revive  the  same  be  sued  out 

See  also,  as  to  the  conclusiveness  of  within   said   period   according   to  the 

an  order  of  revivor  where  all  the  par-  provisions  of  the  act  to  which  this  is  a 

ties  are  before  the  court,  Witherspooi^  supplement.'  '* 

V.  Twitty,  43  S.  Car.  348.  8.  Dibble   v,  Norton,  44  Miss.   158. 

2.  Baum  t/.  Custer,  (Pa.  1888)  13  Atl.  In  this  case  the  court  said:  **  Our 
Rep.  771.  In  this  case  the  court  said:  statute  provides  that  if  any  executor  or 
**  The  Act  of  1827  expressly  prescribes  administrator  should  die,  resign,  or  be 
two  modes  of  revival.  The  first  is  by  removed,  or  his  function  should  cease 
agreement  of  both  parties,  the  defend-  from  any  cause,  before  the  estate  is 
ant  and  terretenants;  the  second  is  by  finally  settled,  suits  or  actions  corn- 
writ  of  scire  facias.  *  *  *  The  con-  menced  by  or  against  such  executor  or 
sent  of  the  terretenant  in  writing,  to-  administrator  shall  not,  for  that 
gether  with  that  of  the  party,  is  made  reason,  abate,  but  the  same  may  be 
essential  in  a  revival  by  agreement,  prosecuted  by  or  against  his  successor 
So,  also,  in  McCray  v.  Clark,  82  Pa.  in  the  administration,  who  may  come 
St.  461,  in  which  it  is  held  that,  where  in  and  make  himself  a  party  to  suits 
land  on  which  a  judgment  is  a  lien  has  or  actions  commenced  by  or  against 
been  aliened  by  the  defendant,  an  his  predecessor,  by  proper  suggestion; 
amicable  revival  by  the  terretenant,  to  or  if  he  fails  to  do  so,  he  may  be 
which  the  original  defendant  is  not  a  brought  in  by  the  opposite  party  by 
party  will  continue  the  Hen  of  such  scire  facias;  and  all  judgments  recov- 
judgment  on  the  land;  but  the  revival  ered  by  or  against  any  executor  or  ad- 
by  agreement  to  which  the  terretenant  ministrator  who  has  died,  resigned, 
is  not  a  party  will  not  continue  the  lien  or  been  removed  may  be  revived 
as  to  him.  To  the  same  effect  are  for  or  against  his  successor  in  the 
Fickes's  Appeal,  71  Pa.  St.  449,  and  same  way.  Rev.  Code  456,  art.  124, 
Rudy's  Appeal   fxi  Pa.  St.  338. "  In   the  case   under  consideration  th| 
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defendaot  in   error  appeared  in  court  scire  facias.     The  succetisor  has.  under 

and  suggested  the  death  of  his  prede-  this  statute,   an    undoubted    right  to 

cessors,   and    asked    that    said   jndg-  have  the  judgment  revived  in  his  name 

meni   be   revived   for  him  and  in  his  without  scire  facias,  upon  the  sugges- 

name  as  successor  in  the  adminisira-  tion  of  the  death  of  his  predecessors, 

tion  of  the  estate  of  the  said  William  This  right,  in  our  opinion,  is  too  clear 

Norton,  deceased.     If  the  successor  in  to  admit  of  a  doubt.     There  is,  there- 

the  administration  fail  to  appearand  fore,  no  error  in  reviving  the  judgment 

make   himself   a  party,  then  he  may  in  the  name  of  the  defendant  in   error 

be  brought  in  by  the  opposite  party  by  without  scire  facias." 
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REVIVOR  OF  SUITS  AND  ACTIONS. 

By  S.  B,  Fisher. 

L  IV  EaVITT,  1096. 

1.  When  Necessary^  1096. 

2.  Manner  of  Revivor  in  General^  1097* 

3.  Bills  of  Revivor y  1097. 

tf.  Definition^  Nature^  and  Purpose^  I097* 

b.  When  P roper ^  1098. 

(i^  General  Rule y  1098. 

(2)  Concurrent    Remedy    with  Statutory  Method  of 
Revivor y  iioo. 

c.  Permission  of  Court  to  File^  iioi. 

d.  Who  May  File,  iioi. 

(i)   Where  Suit  Abates  by  Deaths  iioi. 
(a)  General  Rule y  iioi. 
(Ji)  Retiivor  by  Defendant,  1 102. 
aa.   General  Rule,  woz. 
bb.  After  Decree,  1103. 

(2)  Where  Suit  Abates  by  Marriage  of  Female  Plain- 
tiff, 1 105. 

e.  Parties  Defendant,  1 106. 
i)  General  Rule,  1106. 
2)   Where  Suit  Abates  by  Death  or  Marriage  of  Com- 

plainant,  1106. 

(3)  Where  Suit  Abates  by  Death  of  Defendant,  1 106. 

f.  Limitation  of  Time  for  Revivor,  1106. 

g.  Requisites  of  Bill,  1 107. 
(i^  Must  Pursue  Original  Bill,  1107. 

(2)  Statement  of  Original  Bill,  Proceedings  Thereon, 
and  Abatement,  1 107. 

(3)  Title  of  Plaintiff  to  Revive,  110*1, 
\^  Charge  that  Suit  Should  Be  Revived,  1 108, 
\)  Prayers,  1108. 
6)  Signature,  1108. 

h.  Subpoena,  1108. 
i\  Questions  Raised  by  Bill,  1 1 10. 
/.   Order  to  Revive,  iiro. 
k.  Demurrer  or  Plea  to  Bill,  11 11. 
(i)  In  General,  iiii. 

(2)  For  What  Demurrer  Will  Lie^  iiii. 

(3)  When  Plea  Proper,  11 12. 
/.  Answer,  11 12. 

m.  Replication,  11 13. 
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fL  Hearing,  1113. 

(i)   When  Necessary,  11 13. 
(2)  Procedure,  11 14. 

4.  Original  Bills  in  the  Nature  of  Bills  of  Revivor^  1 2 14. 

a.  Definition  and  Nature,  1114. 

b.  When  Necessary,  1 1 1 5. 

c.  Parties,  11 17. 

d.  Form  of  Bill,  1 1 1 7. 

e.  Questions  Raised  by  Bill,  1117. 

/.  Demurrer,  Plea,  or  Answer^  iiiS. 
g.  Hearing,  11 18. 
h.  Decree,  11 18. 

5.  Bills  of  Revivor  and  Supplement,  11 18. 

a.  Definition  and  Nature,  11 18. 

b.  When  Proper,  1119^ 

c.  Form  of  Bill^  1 1 19. 

d.  Demurrer^  Plea,  or  Answer,  1:119. 

e.  Hearing,  1120. 

6.  Original  Bills  in  Nature  of  Repivof  and  Supplement,  1 120. 
J.  Modem  Statutory  SubstiiuUs,  x\%o* 

a.  In  General,  112a 

b.  Revivor  on  Motion  or  Petition^  11*1. 
(i)   Who  May  Maintain,  ti2i. 


^2)  Form  of  Petition^  1121* 
(3S  Notice  of  Applieation^  tt 
(4;  Order  of  Revivor,  112 1. 


XL  At  ConoH  Law  akb  ukdeb  Cobeb  ahb  Peaotics  Aots^  1122. 

1 .  Commffn^lcFiu  Rule  as  to  Abatement  of  Actions,  11 22. 

2.  Statutory  Changes,  1122. 

3.  Necessity  for  Revivor,  1124. 

tf.  /^?  General,  11 24. 

A  £|^<fr/  ^  Failure  to  Revive,  1 124. 

4.  ParUds,  1125. 

#.  ^  Whom  Actions  May  Be  Revived^  xx^, 
( I )  Representatives  of  Plaintiff,  1 1 2  5 . 

{ijE)  Personal  Representatives,  1125* 
(^)  Heirs  or  Devisees,  1126. 
( z)  Representatives  of  Defendentt,  ftaj, 
^.  Against  Wham  Actiem  May  Be  Revived^  1137;^ 

5.  Manner  of  Reviving  Actions,  1128. 

a.  Statutory  Methods  Exclusive^  L13.& 
b»  Motion,  11 29. 

(1)  When  Proper,  1129. 

(fl)  To  Introduce  New  Ptaintiff^,  ria^ 
(3)   To  Tntroduee  Ne%u  Defendant,  ii^i* 
'2)   Time  of  Motion,  11^2. 
3)  Suggestion  of  Death  or  Disability,  1133. 
^4).  Notice  of  Motion^  ri34' 

(tf).  Necessity  For,  1134. 

a<f .    /r>^irr^  -/ir«£/  Plaintiff  Is  fittnodkeed, 

1134- 
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bb.    Where  New  Defendant  Is  Introduced^ 
1 136. 
{b)  Manner  of  Giving  Notice^  ii37- 
aa.  In  General^  ii37- 
bb.  Conditional  Order^  ii37' 
(c)  Service  of  Notice y  1138. 
(5)  Hearing  and  Determination^  "39« 
{a)  Necessity  For^  1 1 39. 
b)  Objections  to  Revivor  of  Actions^  1 139. 
/)  Rules  Governing  Determination^  1140. 
"6)  Final  Order y  1142. 
7)  Necessity  for  Amended  or  Supplemented  Pleadings^ 

1143- 
€,  Sare  Facias^  1143- 


I 


I 


{i\  To  Introduce  New  Plaintiffs  ii43- 


i 


To  Introduce  Ne7v  Defendant ^  11 44. 
{a)  Necessity  For^  1144. 
(Ji)  Suggestion  of  Death  on  Record^  ii4S' 
\c)  Return^  1146. 

(^)  Issue  Raised  on  Return  of  JVrit,  11 47 
(^)  Effect  of  Failure  to  Appear ^  ii47- 
1/.  Supplemental  Pleadings y  ii47« 

i)  Where  Time  for  Motion  Has  Expired^  ii47' 
2)  Cumulative  or  Concurrent  Remedy  with  Motion^  1 1 48. 
{a)  Generally y  1148. 
(^)   What  Constitutes  Supplemental  Complaint^ 

1149. 
{/)  Notice  to  Show  Cause ^  ii49- 
{d)  Manner  of  Showing  Cause^  1 150. 
(/)  Order y  1150. 

CROSS-REFERENCES.     . 

See   in   general   articles  BILLS  OF  REVIEW,   vol.   3,  p.  593; 
DEATH,  vol.  5,  p.  783;  SURVIVAL  OF  ACTIONS. 

L  IH  Eqxtitt  —  1.  When  Keoesaary  —  General  Bnie.  —  As  a  general 
rule,  whenever  a  suit  in  equity  has  abated  there  must  be  a  revivor 
in  the  proper  manner  before  there  can  be  further  proceedings 
therein  by  which  the  rights  of  the  parties  to  the  suit  are  finally 
adjudicated.* 

Prooeedingf  Dving  Abatement.  —  Proceedings  may,  however,  be 
taken  during  an  abatement  of  the  suit  for  the  purpose  of  prevent- 
ing injury  to  the  surviving  parties  where  those  entitled  omit  to 
revive,*  to  preserve  the  property  which  is  the  subject  of  the  suit,* 
or  to  punish  for  a  breach  of  injunction  as  soon  as  any  steps  have 
been  taken  to  revive  the  suit.* 

1.  2  Barboar's  Ch.  Pr.  33;  i  Hoff-  8.  Washington  Ins.  Co.  v,  Slec,  2 
man's  Ch.  Pr.  364.  Paige  (N.  Y.)  368. 

2.  I  Hoffman's  Ch.  Pr.  389.  See  4.  Hawley  v,  Bennett,  4  Paige  (N. 
also  Griswold  v.  Hill,  i  Paine  (U.  S.)  Y.)  163.  In  this  case  it  was  held  that 
483.  where  a  suit  abates  by  the  death  of  a 
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Wlien  a  Suit  in  Equity  AbatM.  —  It  may  be  well  to  note  here  the 
distinction  that  an  abatement  in  equity  does  not,  as  in  law, 
amount  to  a  determination  of  the  suit,  but  only  to  a  present  sus- 
pension of  the  proceedings  for  the  want  of  proper  parties  capable 
of  proceeding  therein.*  The  mere  abatement  of  a  suit  in  equity 
is  a  state  of  suspension  with  capacity  for  revival.*  It  is  merely 
an  interruption  of  the  suit,  suspending  its  progress  until  new 
parties  are  brought  before  the  court.' 

2.  Maimer  of  Bevivor  in  OeneraL  —  In  the  absence  of  statutes, 
the  proper  methods  of  reviving  a  suit  in  equity  are  by  bills  of 
revivor,  original  bills  in  the  nature  of  bills 'of  revivor,  bills  of 
revivor  and  supplement,  and  original  bills  in  the  nature  of  revivor 
and  supplement.'* 

3.  Bills  of  Bevivor  —  a.  Definition,  Nature,  and  Purpose 
—  Definition.  —  A  bill  of  revivor  is  a  bill  in  equity  filed  to  revive 
and  continue  a  suit  which  has  abated.^ 

complainant,  those  who  succeed  to  his  Glenn  v.  Clapp,  ii  Gill  &  J.  (Md.)  i; 

rights  may  apply  to  the  court  to  punish  Boynton   v.    Boynton,  21    N.    H.  246; 

a  breach  of  an  injunction,  committed  Peer  v.  Cookerow,   14  N.  J.  £q.  361; 

either  before  or  after  his  death,  as  soon  Quackenbush  v.  Leonard,  10  Paige  (N. 

as  they  have  tiled  a  bill  of  revivor,  or  Y.)  131;  Douglass  v.  Sherman,  2  Paige 

taken  any  other  steps  to  revive  the  suit,  (N.  Y.)  358;  Stephenson  v.   Prescot,   2 

and  without  waiting  until  a  decree  of  Hayw.  (N.  Car.)  163;  Dodson  z/.  Juda, 

revivor  is  actually  obtained.  10  Ves.  Jr.  31. 

1.  Clarke  v,  Mathewson,  12  Pet.  (U.  4«  '*  In  equity  a  suit  became  defec- 
S.)  164:  Zoellner  v.  Zoellner,  46  Mich,  tive  during  its  pendency  in  various 
511.  ways,  and  among  others  by  the  death 

2.  The  death  of  a  party  pending  a  of  a  party.  But  where  the  cause  of 
suit  does  not,  where  the  cause  of  action  action  survived,  it  did  not  abate  so  that 
survives,  amount  to  a  determination  of  on  proper  application  by  the  repre- 
the  suit.  It  might,  in  suits  at  common  sentative  it  could  not  continue  to  be 
law,  upon  the  mere  principles  of  that  prosecuted  for  his  benefit.  The  means 
law  have  produced  an  abatement  of  the  of  supplying  the  defects  of  a  suit,  where 
suit  which  would  have  destroyed  it.  it  abated  by  the  death  of  a  party,  and 
But  in  courts  of  equity,  an  abatement  of  obtaining  the  benefit  of  it,  were  by 
of  the  suit  by  the  death  of  the  party  bill  of  revivor,  by  bill  of  revivor  and 
has  always  been  held  to  have  a  very  supplement,  and  by  original  bill  in  the 
different  effect,  for  such  abatement  nature  of  a  bill  of  revivor.  Mitf.  £q. 
amounts  to  a  mere  suspension  and  not  PI.  57,  61.*'  Carter  v.  Jennings,  24 
to  a  determination  of  the  suit.     It  may  Ohio  St.  182. 

again  be  put  in   motion  by  a  bill  of  6.  According  to  Mr.  Story,  a  bill  of 

revivor;    and    the    proceedings    being  revivor  is  a  continuance  of  the  original 

revived,  the  court  proceeds  to  its  de-  bill  to  bring  some  new  party  Defore  the 

termination  as  an  original  bill.    Clarke  court  when,  by  death  or  otherwise,  the 

V.   Mathewson,    12   Pet.   (U.    S.)    164;  original  party  has  become  incapable  of 

Zoellner  2'.  Zoellner,  46  Mich.  511.  prosecuting  or  defending  a  suit   and 

8.  Hoxie  V.  Carr,  i  Sumn.  (U.  S.)  173.  the  suit  is,  as  it  is  in  equity  technically 

Usual  CstUM  of  Abatement.  —  The  most  called,  abated  or  is  suspended  in  its 

common  causes  of  an  abatement  of  a  orogress.     Story's  Eq.   PI.  (loth  cd.), 

suit  in  equity  are  the  death  of  one  of  the  §  20. 

original    parties,   2    Daniell's  Ch.   PI.  **  When,  in  the  progress  of  a  suit  in 

and  Pr.  (6th  Am.  ed.)  1506;  Brooks  v.  equity,  the  proceedings  are  suspended 

Tones,    5   Lea  (Tenn.)  244;    Crook    v.  from  the  want  of  proper  parties,  it  is 

Turpin,  lo  B.  Mon.  (Ky.)  243  (and  see  necessary  to  file  a  bill  of  revivor.     A 

article  Death,  vol.  5,  p.  783),  or  the  mar-  supplemental  bill  is  filed  on  leave  and 

riage  of  a  female  plaintiff,  Feemster  v.  for  matter  happening  after  the  filing  of 

Markham,  2  J.   J.    Marsh.   (Ky.)   303;  the  bill,  and  is  designed  to  supply  some 
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Hfttwf.  -—  A  bill  of  revivor  is  not  the  commencement  of  a  new 
suit,*  but  is  merely  the  continuance  of  the  old  one.* 

Tht  FarpoM  of  a  bill  of  revivor  is  to  bring  some  new  party  before 
the  court  when  the  original  party  has  become  incapable  of  prose- 
cuting or  defending  the  suit,' 

b.  When  Proper  —  (i)  General  RuU.  — A  suit  in  equity  may 
be  continued  by  a  bill  of  revivor  whenever  it  has  abated  by  death 
and  the  interest  of  the  person  whose  death  caused  the  abatement 
has  been  transmitted  to  that  representative  which  the  law  gives 
or  ascertains,  as  an  heir  at  law,  executor,  or  administrator,  %o 
that  the  title  could  not  be  disputed,  at  least  in  the  court 
of  chancery,  but  the  person  in  whom  the  title  vests  is  alone  to  be 
ascertained.^     And  this  principle  has  also  been  held  to  apply  to 

defect  in  the  structare  of  the  original  tion  Clarke  v,  Mathevirson,  la  Pet.  (U. 

bill."    Kennedy  v,  Georgia^tate  Bank,  S.)  164. 

8  How.  (U.  S.)  610.  9.  Cooper'i  Eq.  PI.  6t:  Doaglau  ». 

Distingaiahed    from    Original   Bill   In  Sherman,  2  Paige  (N.  Y.)  361. 
Hibtiupo  Qf  BUI  pi  Itovivor.  —  The  differ-  The  SfliNt  ef  the  Bill  is  to  substltnte 
ence  bcL.veen  an  original  bill  in  the  for  the  incapacitated  party  in  the  pro- 
naiure  of  a  bill  of  revivor  and  an  origi-  ceedingi  the  person  to  whom  his  inter- 
nal bill  in  the  nature  of  a  supplemenlal  esc  is  transmiiled,  and  the  latter  is  then 
bill  is  this:  Under  an  original  bill  in  equally  bound  by  and  has  advantage 
the  nature  of  a  bill  of  revivor,  the  de*  01   those    proceedings.      Douglass   p. 
fendant  is  absolutely   bound    by  the  Sherman,  2  Paige  (N.  Y.)  561. 
former  proceedings  in  the  cause;  but  4«  2  DanieH's  Ch.  PI.  and   Pr.  (6th 
under  an  original  biU  in  the  nature  of  Am.  ed.)  1507.    And  see  to  the  same 
a  supplemental  bill,  he  has  a  right  tP  effect  the  following  cases: 
avail  himself  of  any  new  equity  or  dt-  Alabama.  —  Duval   v,   McLoskey,   i 
fense  which  h^s  arisen  since  the  origi*  Ala.  708;  Bowie  v.  Minter,  s  Ala.  412; 
nal  bill  was  6led,  or  which  be  may  have  CuUum  v.  Batre,  2  Ala.  415. 
a  right  to  urge  against  the  new  party  Arkmmas.^^GxKc^  v.  Neel,  41  Ark. 
coming  into  the  litigation,  but  which  165. 

did  not  e^ist  against  the  original  com-  AVi/ii^iy.-^  Fee  raster  v.  Markhara, 

plainant.    Fulton  v.  Critacen,  44  N.  J.  t  J.  J.  Marsh.  (Ky.)  309;  Gatewood  i^. 

£q.  443-  Rucker,  I  T.  B.  Mon.  (Ky.)  ai;  Meek 

1.  Clarke  v.  Mathewson,  la  Pel.  (U.  v,  Ealy,  3  J.  J.  Maish.  (Ky.)32Q;  Madi* 

S.)  164.  son  V.  Wallace,  s  J.  J.  Marsh.  (Ky.)  581. 

8.  Marlatt  v.  Warwick,  X9  N«  J.  £q.  Mass^ehmetts,  <—  Putnam  v.  Putnam, 

446;  Fit9patrick  v,  Domingo,  14  Fed.  4  Pick.  (^Cas^.)  139. 

Rep.   216;    Clarke   »,   Matbewson,    za  //ary/0«</.  «^  Glenn  o.  Smith,  17  Md. 

Pet.  (U.  S.)  164.  3U>;  Hawkins  v.  Chapman,  36  Md.  83; 

The  revivor  of  a  suit  in  equity  by  or  Glenn  v.  Clapp,  11  Gill  &  J.  (Md.)  z; 

against  the  representative  of  th^  de*  Brogden  v.  Walker,  3  Har.  &  J.  (Md.) 

ceased  party  is  a  matter  of  right  and  a  285. 

mere  continuation  of  the  original  suit.  //iVii^an, -*«  Webster  «.   Hitchcock, 

Fiupatrick  v,  Domingo.  14  Fed.  Rep.  11  Mich.  5O;  Zoellner  «».  Zoellner,  46 

3t6.  Mich.  S13 

Doea  ITot  IMyeat  tha  Caort  ol  lixMiio^  Nnvt  ffamp^kirt,  —  Boynton  v.  Boyn- 

tion.  —  In  Houav.  Dille^i*  39  Fed.  Rep,  ton,  31  N.  H.  346. 

465,  it  was  held  thai  a  bill  of  revivor  ia  Newjersty,  ^  Rosa  v.  Hatfield,  t  N. 

a   mere  continuation   of    the  original  1,  Eq.  363;  Peer  v.  Cookerow,  14  N.  J. 

suit,  and  where  the  jurisdictHm  of  the  Eq.  361. 

court  had  completely  aKached  to  th«  AVtc  Kpr>l. -^  Douglass  sr.  Shermaa, 

controversy  it  cannot   be  divested  by  9    Paige    (N.   Y.)    358;    Campbell    v. 

the  death  of  a  nonresident  deCeadani,  Bowne,  5  Paige(N.  Y.)34;  Randolph  n. 

and  bis  executor  has  the  right  tode-  Dickerson,  5  Paige  (N.  Y.)  517;    Pell 

fend  the  suit  without  res(ard  to  his  own  r\  Elliot,  Hopk.  (N.  Y.)  86;  Pendletoo 

ciUsenship.    See  also  tn  thia  coanacs  v.  Fay,  5  Paige  (N.  Y.)  205,  note. 
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the  demise  of  a  pubUc  corporation.^  5q  alsp  if  th^  suit  is  abttted 
by  the  marriage  o(  a  female  plaintiff  and  no  act  is  done  tQ  afftct 
the  rights  of  the  party  but  the  marriage,  no  title  can  be  disputed* 
The  person  of  the  husband  is  the  sole  fact  to  be  ascertained,  and 
the  suit  may  be  continued  by  a  bill  of  revivor  merely.* 

Wli&t  Suits  May  B«  B«¥iy64.  —  It  has  been  held  that  a  suit  brought 
merely  for  discovery  cannot  be  revived  after  answer  and 
discovery.' 

IUyJvot  1^  c^t«.  —  So  it  has  been  held  that  a  Puit  cannot  be 
revived  for  costs  merely  unless  they  are  taxed  and  report  thereof 

North    Carolina,  —  Stephenson     v,  the  cause  of  a  suit  survives  against  the 

Prascot,  2  Hayw.  (N.  Car.)  163.  represtniative  of  the  dcfendani    who 

Ohio,  —  Curtis    v,    Hawn,    14   Ohio  dios  befpro  degro^i  eUbrr  a  biU  of  %%• 

185.  vivor  or  an  original  bill  may  be  main* 

Rhode  Island,  —  Manchester  v>   Ma-  tainetj.     Lyle  v.  Bradfprd,  7  T.  B,  Mpn. 

thewson,  2  R.  I.  416,  (Ky.)  iii;  Spencer  v.   Wray,   i  Vern. 

Tennessee.  —  Thompson    v.    Hill,    5  463;  Anonymous,  3  Atk.  48 j. 

Yerg.  (Tenn.)4i8.  1.  Hemingway  v,  Sians^ll,  106  U.  S. 

If  the  transmission  of  the  estate  is  by  399,   holding    that   where,   pending  a 

act  of  the  law,  as  to  the  personal  rep-  spit  against  a  levee  board,  the  leg^Ia- 

resentative  or  heir,  or  the  like,  it  is  ture  abolished  the  board  and  devolved 

strictly  a  biU  of  revivor,  and  unless  the  its  duties  and  liabilities  upon  the  stat^ 

defendant  shows  cause  against  it  within  treasurer    and   auditor,    tne  plaintiffs 

the  time  fix^d  an  order  goes  to  revive,  might  maintain  a  bill  pf  revivor  against 

Where  the  transmission  is  by  the  act  of  these  officers. 

the  law,  as  to  a  devisee,  an  original  2.  2   Daniell's  Ch.   PI.   and  Pr.  (6th 

bill  in  the  nature  of  a  revivor  is  to  be  Api.  ed.)  1507;  Bowie  v.  M|oter,  2  Ala. 

(iled,  and  a  decree  made  on  that  to  re-  406;  U.  S.  Mutual  Ace.  Assoc,  v.  Weller, 

vive,  and  it  will  serve  to  revive  the  suit,  30  Fla.  2io;    Boynlon  v.  Boynton,  21 

if  the  validity  of  the  transmission  is  N,    H.   246;    Pouglass  v    Sherman,   2 

established.     Anderson  ».  McNeal,  4  Paige  (N.  Y.)  358;  Campbell  i/.  Bowne, 

I-ea  (Tenn.)  303.  citing  Adams's  Equity  5  Paige  (N.  Y.)  34;  Pendleton  v.  Fay,  3 

406.  Paige    (N.  Y.)  205    note;    Harrington 

United  States  Bules  of  SqTat7  Praotios.  v.    Becker,    2   Barb.   Ch,   (N.   Y.)   7^; 

—  By   rule   56  of   the    United   States  Manchester  v,  Mathewson,  2  R.  I.  410; 

rules  of  practice  for  courts  of  equity  it  Northman  v,  Liverpool,  etc.,  Ins.  Co., 

was  provided  that  *'  whenever  a  suit  in  i  Tenn.  Ch.  312;    Durbaine  v.  Knight, 

equity  shall  become  abated  by  the  death  i  Vern.  318. 

of  either  party,  or  by  any  other  event,  Whers  a  Female  Plaintiff  in  Equity 

the  same  may  be  revived  by  a  bill  of  Marries  pending  the  suit,  the  cause  can- 

revivor  or  a  bill  in  the  nature  of  a  bill  npt  proceed  on  the  mere  application  of 

of  re't^ivor,  as  the  circumstances  of  the  counsel.     A  bill  in   equity  abates   by 

case  n)ay  reauire,  filed  by  the  proper  the  marriage  of  a  female  plaintiff,  and 

parties  entitled    to  revive  the   same,  cannot  proceed   without  a  till  of   re- 

whleh  bill  may  be  filej  In  the  clerk's  vivpr.     Bpynton  v,  Boynton,  21  N.  H. 

office  at  any  lime ;  and,  upon  siiggestipn  246. 

pf  the  facts,  the  proper  process  of  WaiTer  of  Bill.  —  In  Booy  z/.  Payiey. 
subpoena  shall,  as  of  course,  be  issued  R.  M.  Charlt.  (Ga.)  zqo,  it  was  held 
by  the  clerk,  requiring  the  proper  that  the  necessity  of  filing  a  bill  pf  re- 
representatives  of  the  other  party  10  ap.  vivor  to  make  a  representative  of  the 
pear  and  show  cause,  if  any  they  have,  deceased  complainant  party  to  the  suit 
why  the  cause  should  not  be  revived,  n)ay  be  waived  by  agreement  between 
And  if  no  cause  shall  be  shown  at  (he  such  representative  and  the  defendant, 
next  rule  day  which  shall  occur  four*  and  under  such  circumstances  the  re- 
teen  days  from  the  time  of  the  service  plication  may  be  dispensed  with, 
of  the  same  process,  the  suit  shall  8.  Horsburg  v.  Baker,  \  Pet.  (U.  S.) 
stand  revived,  as  of  cpurse-'*  232,  holding  that  since  the  object  had 

AltenuitlTe  Bemedy  with  Original  Bill,  been  obtained    the    plaintiff    had    np 

-<' According  to  some  decisions,  where  motive  for  reviving. 
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is  made  in  the  lifetime  of  the  oarty.^  This  rule,  however,  has 
been  looked  on  with  disfavor,^  and  has  even  been  expressly 
rejected.' 

(2)  Concurrent  Remedy  with  Statutory  Method  of  Revivor.  — 
Although  the  statutes  of  many  if  not  most  of  the  states  prescribe 
a  summary  method  of  reviving  suits,  it  would  seem  that  the  right 
to  resort  to  a  bill  of  revivor  is  not  thereby  taken  away.*  The 
two  remedies  are,  it  seems,  concurrent.* 

limiUtioii  of  Btotatory  Remedy.  —  In  some  jurisdictions  it  would 
seem  that  the  statutory  provisions  authorizing  the  revival  of  a 
suit  by  a  motion  or  petition  extend  only  to  those  cases  where  by 
the  former  practice  of  the  court  a  proceeding  could  be  revived 
and  continued  by  a  simple  bill  of  revivor.* 


J 


1.  Travis  v.  Waters,  i  Johns.  Ch.  (N.  6.  Floyd  v.  Ritter,  65  Ala.  501;  Hall 
Y.)  85;  Johnson  v.  Thomas,  2  Paige  v.  Hall,  i  Bland  (Md.)  130:  Benson  v. 

N.  Y.)  377;  Jenour  v.  Jencur,  10  Ves.  Wolverton,  16  N.  J.  Eq.  no;  Carter  v. 

r.  562;  Dodsonr.  Juda,  10  Ves.  Jr.  31.  Jennings,    24    Ohio    Si.    182;    Foster 

If  the  Party  Dies  Before  Costs  Are  De-  v.  Burem,  i  Heisk.  (Tenn.)  783;  Reid 

ereed  they  are  lost,  the  general   rule  v.  Stuart,  20  W.  Va.  382;  Bock  v.  Bock, 

being  that  the  costs  die  with  the  person ;  24  W.  Va.  586. 

but  if  costs  have  been  decreed  and  the        In  Reid  v.  Stuart,  20  W.  Va.  382,  it 

party  dies  before  they  are  taxed,  they  was   held    that    though    in    chancery 

may  be  recovered  by  his  personal  repre-  causes  may  be  reviewed  by  motion  or 

sentatives,  on  a  bill   of  revivor.     To  scire  facias,  the  appellate  court  would 

obtain  the  costs,  however,  the  executors  not  regard  as  error  for  which  the  judg- 

or   personal    representatives   must   be  ment  should  be  reversed  the  overruling 

before   the  court    expressly    in    their  of  the  demurrer  to  a  bill  of  revivor  and 

character  as  such;  for  if  the  bill  of  re-  the  revival  of  the  cause  in  that  manner 

vivor  states   the   plaintiffs  to  be   the  by  the  court  below,  it  being  really  un- 

heirs  and  devisees  of  the   party  de-  important  in  which  mode  the  cause  is 

ceased,  though  some  of  them,  in  fact,  revived  if  the  parties  asking  the  revival 

are  executors,  yet  they  can  be  known  had  a  right  thereto, 
only  in  their  former  character,  and  not        In  Floyd  v,  Ritter,  65  Ala.  501,  it  was 

as  executors.     Travis    v.    Waters,    i  held  that  under  the  chancery  practice 

Johns.  Ch.  (N.  Y.)  85.  which  formerly  prevailed  a  bill  of  re- 

2.  Johnson  v.  Peck,  2  Ves.  465;  Mor-  vivor  was  necessary  to  bring  in  as  a 
gan  V.  Scud  a  more,  3  Ves.  Jr.  195;  party  one  upon  whom  the  interest  of 
Glenham  v,  Stutwell,  i  Dick.  14.  the  deceased  party  devolved  by  opera- 

8.  Owings*sCase,  I  Bland  (Md.)  409,  tion  of  law  pending  the  suit,  and  that 

wherein  the  court  said:   *' It  is  said  that  practice  might  still  be  pursued  or 

that  in  England  a  suit  cannot  be  re-  might  be  required  by  the  chancellor, 
vived  merely  to  recover  costs  not  taxed.        6.  Douglass  v,  Sherman,  2  Paige  (N. 

This,  however,  has  been  regarded  there  Y.)  358;  Washington  Ins.  Co.  i^.  Slee, 

as  a   very   odd    rule.     2   Mont.   Dig.  2  Paige  (N.  Y.)  365;  Ross  v.  Hatfield, 

524.    And  having  met  with  no  instance  2  N.  J.  Eq.  363.     In  the  latter  case  the 

of  its  having  been  acted  upon  by  this  court  said:  '*  The  Revised  Statutes  of 

court,  I  feel  no  hesitation  in  rejecting  the  state  of  New  York  have  the  same 

a  rule  which   has  been  so  often  con-  provisions  in  substance  on  this  subject 

demned,  and  which  appears  to  be  now  as  ours,  and  have  received  the  same 

reluctantly  tolerated  by  the  tribunal  in  construction  which  I  have  given  theni. 

which  it  originated."    And  see  Ridgely  Douglass  v,  Sherman,  2  Paige  (N.  Y.) 

V,  Bond,  18  Md.  433.  358.     These  provisions  are  held  to  ap- 

4.  2  Barbour's  Ch.   Pr.  34;    Hall  v,  ply  only  to  those  cases  where  by  former 

Hall.    I   Bland    (Md.)   130;    Floyd    v,  practice  proceedings  could  be  revived 

Ritter,   65   Ala.   501;    Pells    v.    Coon,  and  continued  by  a  simple  bill  of  re- 

Hopk.  (N.  Y.)  450;  Reid  v,  Stuart,  20  vivor.     I  refer  also,  on  this  subject,  to 

W.  Va.  382.  the  cases  of  Leggett  v,  Dubois,  2  Paige 
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c.  Permission  of  Court  to  File.  —  It  would  seem  that  a 
bill  of  revivor,  when  necessary,  may  be  filed  of  course  without 
any  order  of  the  court  granting  permission.* 

d.  Who  May  File — (i)  Where  Suit  Adat^s  by  Death  — 
(a)  General  Bnle.  —  Where  a  suit  in  equity  has  abated  by  reason  of 
the  death  of  the  complainant,  the  bill  of  revivor  may  be  filed 
only  by  the  legal  representative  of  such  complainant  according 
to  the  subject-matter.*  Thus  if  the  subject  of  the  suit  is  person- 
alty, the  bill  of  revivor  should  be  filed  by  the  executors  or  admin- 
istrators of  the  original  complainant.^  If,  however,  the  subject 
of  the  suit  is  realty,  his  heirs  alone  are  the  proper  persons  to  file 
the  bill  of  revivor.* 

Unwilling  Parties  Plaintiff  Hade  Defendants.  —  Where  there  are  several 
plaintiffs  a  part  only  may  revive,  but  all  should  be  made  parties;  * 
and  if  some  of  the  plaintiffs  entitled  to  a  bill  of  revivor  refuse  to 
join  in  it,  they  may  be  made  parties  defendant.* 

(N.  Y.)  212,  and  to  Wilkinson  v.  Parish,  Vern.  426.     So  a  devisee,  being  but  a 

3  Paige  (N.  Y.)  653."  purchaser,  and   not   representing  the 

1.  Pendleton  v.  Fay,  3  Paige  (N.  Y.)  devisor,  cannot  have  a  bill  of  revivor. 
204;  Crook  V,  Turpin,  10  B.  Mon.  (Ky.)  Hinde's  Prac.  49,  69.'*  Russell  r. 
245;    Webster  v.  Hitchcock,  11  Mich.  Craig,  3  Bibb  (Ky.)  377. 

56.    See  also  Lyle  v,  Bradford,  7  T.  B.  Derisee  er  Alienee  Kay  Kot  Maintain. 

Mon.  (Ky.)  m;  Carter  v.  Jennings,  24  —  In  Peer  v.  Cookerow,  14  N.  J.  Eq. 

Ohio  St.  182.  361,  the  court  held  that  *'  a  devisee  or 

In  Webster  v.  Hitchcock,  zi  Mich,  alienee  cannot  bring  a  bill  of  revivor  for 

56,  it  was  held  that  when  a  complain-  want  of  privity;  and  the  reason  is  that 

ant  in  equity  dies,  a  bill  to  revive  the  the  heir  or  executor  may  have  a  right 

action  by  substituting  his  representa-  to  contest  such  disposition,  and  there- 

tive  as  complaiuant  may  be  filed  with-  fore  he  must  bring  his  original  bill,  and 

out  leave  of  court.  make  the  heir  or  executor  a  party.** 

2.  Hawkins  v.  Chapman,  36  Md.  83;  Citing  Backhouse  v,  Middleton,  i  Ch. 
Russell  V,  Craig,  3  Bibb  (Ky.)  377.  Cas.  174,  i  Eq.  Cas.  Abr.  2,  par.  i. 

8.  Batre  v,  Auze,  5  Ala.  173;  Meek  In  Bowie  v.  Minter,  2  Ala.  406,  it  was 

V.  Ealy,  2  J.  J.  Marsh.  (Ky.)  329;  Kin-  held  that  where  a  suit  in  equity  abates 

cart  V,  Sanders,  2  A.  K.  Marsh.  (Ky.)  by  death  or  marriage  the  proper  means 

26;  Hawkins  v.  Chapman,  36  Md.  83;  of  restoring  vitality  to  the  cause  is  by 

Glenn  v.  Smith.  17  Md.  260;  Putnam  bill  of  revivor  by  or  against  the  person 

V.  Putnam,  4  Pick.  (Mass.)  139;  Miles  who  comes  in  in  the  same  right  with 

V.  Miles.  32  N.  H.  147.  the  original  party.     See  also  Cullum  v, 

4.  Webb  V.  Janney,  9  App.  Cas.  (D.  Batre,  2  Ala.  415. 

C.)4T;  Russell  v.  Craig,  3  Bibb  (Ky.)  Eifect  of  Improper  Joinder  of  Personal 

377;  Kincart  v,  Sanders,  2  A.  K.  Marsh.  BepresentatiTei  and  Hein.  —  In  Batre  v. 

(Ky.)  26;  Jameson   v.   Smith,  4   Bibb  Auze,  5  Ala.  173,  it  was  held  that  after 

(Ky.)  307;  Glenn  v.  Smith,  17  Md.  260;  the  death  of  a  complainant,  in  a  bill 

Hawkins  v.  Chapman,  36  Md.  83;  Lan-  by  a  vendor  of  land  to  enforce  his  lien 

ning  V.  Cole,  6  N.  J.  Eq.  102.  his  personal  representatives,  and   not 

"  A  revivor  is  but  a  continuation  of  his  heirs,  are  the  proper  persons  to  re- 

the  cause,  and  can  only  be  had  in  the  vive   the   bill,    but    if    both    join    the 

name  of  the  representative  of  him  by  irregularity  cannot  be  first  raised  on 

whose  death  ii  abated;  and  as  the  heir  error. 

is  as  to  the  real  estate  the  legal  repre-  6.  Buchanan  v,  Malins,  ii  Beav.  52. 

sentative  of  a  man  after  his  death,  the  6.  Finch  v,  Winchelsea,  i  Eq.   Cas. 

suit  can  only  be  revived  in  his  name  Abr.  2,  par.  7;  Nicoll  v.  Roosevelt,  3 

when  land  is  the  subject  of  litigation.  Johns.   Ch.   (N.    Y.)  60;    Fallowes   v. 

Thus  it  is  held  that  an  assignee  or  pur-  Williamson,  ti  Ves.  Jr.  306. 

chaser  shall  not  have  a  bill  of  revivor  When  Averment  of  Hefnsal  Unneoenary, 

for  want  of  privity.     Dunn  v,  Allen,  i  —  In  Randolph  v,  Dickerson,  5  Paige 

1101  Volume  XVIII. 


iai«ni^.  REVIVOR  OF  SUITS  BUiiorlMlTW. 

BtftUl  BeviTor.  —  A  suit  which  has  entirely  abated  may  be  revived 
as  to  a  part  only  of  the  matter  in  litigation,  or  as  to  a  part  by 
one  bill  and  as  to  the  other  part  by  another.*  Thus,  for 
instance,  if  the  rights  of  a  plaintiff  in  a  suit  have  become  vested 
upon  his  death  partly  in  his  real  and  partly  in  his  personal  repre* 
sentatives,  the  former  may  revive  the  suit  so  far  as  concerns  his 
title,  and  the  personal  representatives  may  revive  so  far  as  his 
demand  extends.* 

(b)  Sevlyor  by  B^ftndaat  —  aa.  General  Rule.  —  In  the  absence  of 
statute  to  the  contrary  the  rule  would  seem  to  be  that  in  no  case 
can  the  defendant,  or  those  claiming  under  him,  revive  a  suit  by 
bill  of  revivor  before  decree,'  on  the  ground  that  a  defendant,  in 

(N.  Y.)  5 1 7,  it  was  held  that  where  the  Ko  BeylTal  as  to  Part  of  Froooodlngt.  ^ 
complainant  dies,  the  hill  being  to  set  Though  a  suit  tnay  be  revived  as  to 
aside  a  conveyance  made  by  him  on  the  part  of  the  matter  in  litigation,  it  can- 
ground  of  fraud  in  obtaining:  it,  one  of  not  be  revived  as  to  part  of  the  proceed- 
his  heirs  who  is  the  wife  of  the  defend-  ings,  and  a  revivor  cannot  be  made  to 
ant  may  be  joined  with  him  as  a  de-  operate  from  a  particular  period  of  the 
fendant  in  a  bill  of  revivor  without  cause  only,  but  the  whole  proceedings, 
averring  that  she  refused  to  be  a  com-  bill,  answer,  and  orders  made  in  the 
plainant.  cause,   must  stand  revived,  since  the 

1.  2  Daniell's  Ch.  PI.  and  Pr.  (6th  revivor  is,  as  has  been  seen,  but  a  con- 
Am.  ed.)  T54I.  tinuation  of  the  same  suit,  and  it  can- 

2.  Mitf.  Eq.  PI.  7980;  2  Daniell's  Ch.  not  be  such  a  continuation  unless  it 
PI.  and  Pr.  (6th  Am.  ed.)  1541 ;  Ferrers  proceeds  from  the  point  where  the  other 
V.  Cherry,  i  Eq.  Cas.  Abr.  4,  par.  1 1,  left  off.  2  Daniell's  Ch.  PI.  and  Pr. 
See  also  Martin  v.  Tyree,  41  Ark.  314;  (6ih  Am.  ed.)  1542. 

Grace  v.  Neel,  41  Ark.  165.  8.  Souillard  v,  Dias,  9  Paige  (N.  Y.) 

Where  a  Decree  Has  Been  Passed  Affect-  393;  McDermott  v.  McGown,  4  Edw. 

i&gBothBealandPersonalEstate,  and  the  ()).  Y.)  592;  Benson  v.  Wolverton,  16 

case    abates    by   the    death  of    either  N.  J.  Eq.  no;  Griffith  v,  Bronaugh,  I 

party,  for  the  purpose  of  having  the  de-  Bland  (Md.)  547;  Reid    v.  Stuart,  20 

cree  entirely  executed  it  may  be  revived  W.  Va.  382. 

by  or  against  the  heir  as  well  as  the  The  rule,  irrespective  of  the  statute, 
personal  representative  of  the  de-  is  that  where  a  sole  plaintiff  or  defend- 
ceased;  but  it  may  be  partially  revived  ant  dies  before  decree,  the  suit  cannot 
by  or  against  either  of  them.  Owings's  be  revived  at  the  instance  of  the  de- 
Case,  I  Bland  (Md.)  409.  The  court  fendant  or  his  legal  representative, 
said:  "  Where  a  decree  has  been  passed  Benson  v,  Wolverton,  16  N.  J.  Eq.  no. 
*  •  *  affecting  as  well  the  real  as  "  The  general  rule  is  strict,  that  be- 
the  personal  estate  of  the  parties,  and  fore  a  decree  or  a  decretal  order  by 
the  suit  abates  by  the  death  of  either  of  which  a  defendant  becomes  entitled  to 
them,  as  the  realty  passes  to  the  heirs,  an  interest  in  the  further  continuance 
and  the  personally  to  the  administrator  of  the  suit,  neither  he  nor  his  repre* 
or  executor  of  the  deceased,  in  order  to  sentatives  can  sustain  a  bill  of  revivor, 
embrace  the  whole  subject  of  the  de-  And  it  was  formerly  held  that  he  could 
cree,  it  should  be  revived  by  or  against  not  do  so  even  after  decree,  except  in 
both  the  heirs  and  personal  representa-  the  single  case  of  a  decree  to  account, 
tives  of  the  deceased  party.  But  such  Anonymous,  3  Atk.  692.  It  is  now  es- 
a  comprehensive  revival  of  the  suit  is  tablished,  however,  that  after  a  decree 
not  in  all  cases  indispensably  neces-  the  suit  may  be  revived  at  the  instance 
S9ry,  as  each  class  of  the  representa-  of  a  defendant,  or  his  repres'^niatives, 
tives  of  the  deceased  may  revive  and  if  the  complainants,  or  those  who  repre^ 
prosecute  the  suit  to  the  extent  of  their  sent  them,  neglect  to  revive  it.  Wil- 
respective  Interests,  and  no  further."  liams  v,  Cooke,  10  Ves.  Jr.  407; 
Citing  Ferrers  v.  Cheriy,  t  Eq.  Cas.  Horwood  v.  Schmedes,  12  Ves.  |r.  316; 
Abr.  4,  par.  11.  Gordon  c.  Bertram,  1  Meriv.  154;  Fincli 
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order  to  revive,  must  have  a  vested  interest  in  the  further  con- 
tinuance of  the  suit  under  a  decree  or  decretal  order.^ 

bb.  After  Decree.  —  After  a  decree  has  been  passed,  the  suit  may 
be  revived  by  a  defendant  or  the  representative  of  a  deceased 
defendant  •  where  the  complainant  or  his  representatives  neglect  to 

V,  Winchelsea,  i  Eq.  Cas.  Abr.  2,  par.  from  farther  proceedings,  as  well  under 

7.     The  Reused   Statutes  ha^re  given  the  statute  as  by  bill  of  revivor.     Pells 

some  rights  to  the  defendants,  and  to  v.  Coon,  Hopk.  (N.  Y.)  450. 

the  survi<^or  of  several  defendants,  in  Where  some  of  several  complainants 

the  revival  of  suits,  which  they  did  not  die,  and  the  cause  of  action  does  not 

before  possess.     See  2  Rev.  Stat.  185,  survive,  but  continues  as  to  the  sur- 

§^  118  to  131.     But  none  of  those  pto-  vivors,  the  latter  cannot  be  compelled 

visions  appear  to  extend  to  the  case  of  to  revive   the   suit   against  the  repre- 

an  abatement  by  the  death  of  a  sole  de-  sentatives  of  the  deceased   complain- 

fendant,  or  of  all  the  defendants  in  the  ants.     They  have  a  right  to  proceed 

suit,  before  he  or  they  have  obtained  with  their  suit.     The  bill  may  be  dis- 

an  interest  in  the  further  prosecution  missed   for  want  of  prosecution,  but 

of  such  suit,  by  a  decree,  or  by  a  de-  not  for  a  neglect  to  revive  it.     It  is  the 

cretal  order  under  which   some   right  privilege  of  a  defendant  in  such  a  case 

has  been  acquired*"   Souillard  t/.  Dias,  to  hare  an  order  requiring  such  repre- 

9  Paige  (N.  Y.)  393.  sentatives  to  show  cause  why  the  suit 

1.  NfcDermott   v,  McGown,  4  Edw.  should    not    stand     revived    in    their 

(N.  Y.)  592,    wherein   the  court  said*,  names,  or  that  the  bill  be  dismissed  so 

'*  The  chancellor  holds  the  rule  to  be  a  far  as  their  interests  are    concerned, 

strict  one  that  before  a  decree  or  de-  Williamson   v,    Moore,   5    Sandf.  (N. 

cretal  order  is  made  by  which  a  de-  Y.)  647. 

fendant  becomes  entitled  loan  interest  2.  Williams  v,   Cooke,    10  Ves.   Jr. 

in  the  further  continuance  of  the  suit,  406;  Devaynes  v.  Morris,  i  Myl.  &  C. 

neither  he  nor  his  representatives  can  213;  McDermott  v.  McGown,  4  Edw. 

sustain    a    bill    of    revivor."       Citing  (N.  Y.)  592;  Glenn  v.  Clapp,  11  Gill  & 

Souillard  v.  Dias,  9  Paige  (N.  Y.)  394.  J.  (Md.)  i. 

Bonady  of  Defendimts  in  Case  of  Abate-  Object   of    Beriyor   by   Defendant.  — 

Bont    Before    Dooz-eo.  —  Where    a    suit  *'  The  object  of  revivor  by  a  defendant 

abates  by  the  death  of  some  of  the  de-  is  merely  to  substantiate  the  suit  and 

fendants,   before    decree,    the    proper  to  bring   before  the  court  the  parties 

course  for  the  survivors,  if  they  wish  necessary  to  see  to  the  execution  of  the 

to  speed  the  cause,  is  to  move  for  an  decree,   and   to  be   the  objects  of  its 

order  that  the  complainant  revive  the  operation,  rather  than  to  litigate  the 

suit   within  such  time  as  shall  be  di-  claims  made  by  the  several  parties  in 

rected  by  the  court,  or  that  his  bill  be  the  original  pleadings,  except  so  far  as 

dismissed  with  costs.     Harrington  v,  they  remain  undecided.     Parties  to  the 

Becker,  2  Barb.  Ch.  (N.  Y.)  75.  original  decree  who  can  neither  exe- 

After  a  report  in  favor  of  the  title  in  cute  the  decree  nor  be  the  objects  of  its 

a  specific  performance  suit,  the  defend-  operation  are  not  necessary  or  proper 

ant  died.     Upon  a  motion  by  his  execu-  parties  to  the  bill  of  revivor."  Danieli's 

tors  and   devisees   in  trust,  the  court  Ch.   PI.  and  Pr.  (6th  Am.   ed.)  1540. 

ordered   that   if  the   plaintiff  did   not  See  also  Peer  v.  Cookerow,   13  N.  J. 

revive  within  six  weeks,  the  bill  should  Eq.  136. 

stand  dismissed.     Norton  v.  White,  2  Bill  of  BeyiTor  80  GonBiderod  fhongh 

De  G.  M.  &  G.  678.  Styled  a  Petition.  —  In  Reid  v,  Stuart, 

Defendant  Bntitlod  to  Order  on  Plainiiffii  20  W.  Va.  382,  it  was  held  that  if  a  de- 

to  BeviTO. —  Where  a  suit  abates   by  fendant  in  a  proper  case  files  what  he 

the  death  of  one  of  several  plaintiffs,  styles  a  petition,  but  which  has  in  it 

the  defendant  is  entitled   to  an  order  all  the  allegations  which  it  would  be 

upon  the  surviving  plaintiffs  that  they  necessary  to  make  in  a  bill  of  revivor, 

revive  the  suit  within  a  limited  time,  and  prays  that  the  cause  may  be  re- 

or  that  the  bill  be  dismissed.     And  if  vtved  in  the  names  of  the  proper  rep- 

the  plaintiffs  do  not  revive,  or  proceed  resentatives  of  the  deceased  plaintiff, 

in  the  suit  under  the  statute,  within  the  court  will  regard  this  as  a  bill  of 

the  time  limited,  they  will  be  precluded  revivor. 
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revive  it,  but  only  after  their  default.^ 

In  What  Kind  of  Soits.  —  It  was  originally,  it  seems,  laid  down  that 
a  defendant  could  revive  only  after  a  decree  to  account.*  In 
modern  practice,  however,  the  principle  has  been  extended  to 
every  case  in  which  the  defendant  has  an  interest  and  can  derive 
a  benefit  from  further  proceedings.' 

Whero  Both  Parties  Haye  a  Sight  to  Seviye,  if  the  complainant  does 
not  revive  the  suit  within  a  reasonable  time  the  defendant  may 
revive.* 

Intaroft  in  Proieontion  of  Salt  EosontiaL  —  It  is  essential,  however,  in 

1.  Pen  V.  Elliot.  Hopk.  (N.  V.)  86.         Hill,    5    Yerg.   (Tenn.)   418;    Rcid  v. 

2.  Peer  if.  Cookerow,   13  N.  J.   Eq.     Stuart,  20  W.  Va.  384. 

136;  Thompson  r.  Hill,  5  Yerg.  (Tena.)  A  defendant  to  the  original  bill  is 

418;  Anonynious,  3  Atk.  691;  Stoweil  entitled  to  reviv^e  the  decree,  where  it 

V.  Cole,  2  Vera.  219,  296.  has  abated  by  the  death  and  marriage 

When,  after  a  decree  for  an  accouat,  of  some  of  the  parties,  in  order  that  his 
the  suit  has  become  abated,  a  defend-  costs  and  charges  may  be  allowed;  a 
ant  who  is  interested  in  the  account  defendant  or  his  representative  may 
may  file  a  bill  to  revive  the  suit  and  revive  a  suit  in  every  case  where  he 
prosecute  the  decree,  although  he  may  derive  a  benefit  from  further  pro- 
could  not  have  filed  the  original  bill,  ceedings.  Ridgely  v.  Bond,  18  Md. 
Devaynes  v.  Morris,  i  Myl.  &  C.  213.  433.     But  see  as  to  revivor  of  suit  for 

8.  Peer  f .  Cookerow,  13  N.  J.  Eq.  costs,  ante^  p.  1099. 
136,  wherein  the  court  said:  "After  a  As  a  general  rule  the  plaintifif  in  a 
decree,  the  defendants,  as  well  as  the  chancery  cause  can  abandon  his  cause 
plaintiffs,  are  entitled  to  a  bill  of  re-  at  his  pleasure;  and  if,  having  this 
vivor;  and  although  origin^iily  the  right,  he  does  so,  his  representatives, 
right  appears  to  have  been  restricted  heirs,  or  administrators,  or  both,  to 
to  those  cases  in  which  the  defendant  whom  his  interest  survives,  may  revive 
had,  or  was  supposed  to  have,  a  bene-  the  cause  either  by  bill  of  revivor  or 
ficlal  interest  in  the  decree,  yet  it  is  by  statutory  modes;  and  they  alone 
noiv  well  settled  that  if  the  defendant  and  not  the  defendants  have  a  tight  in 
or  his  representative  have  an  interest  such  case  to  have  the  cause  revived, 
in  the  further  prosecution  of  the  suit.  But  when  the  defendants  have  ac- 
the  suit  may  be  revived  at  his  in-  quired  such  an  interest  in  the  cause 
stance,  i  Mitford's  PI.  by  (eremy  79,  that  the  plaintiff  would  not  be  allowed 
and  note  q\  Stoweil  v.  Cole,  2  Vern.  219  to  dismiss  it  at  his  pleasure,  as  where 
(Raithby's  ed.,  note  i);  H  or  wood  v.  there  has  been  an  order  of  reference  in 
Schmedes,  12  Ves.  Jr.  311.  '  The  good  the  cause,  such  that,  if  a  balance 
sense  is  when  the  defendant  can  de-  should  be  found  in  favor  of  the  defend- 
rive  a  benefit  from  the  further  proceed-  ant,  he  would  be  entitled  to  a  decree 
ing.  he  may  revive,  unless  there  is  a  against  the  plaintiff,  and  in  that  stage 
general  rule  against  it.'  Williams  v.  of  the  cause  the  plaintiff  dies,  the  de- 
Cooke,  10  Ves.  Jr.  406.  A  defendant's  fendant  will  have  a  right  to  revive  by 
right  of  appeal  cannot  be  defeated  by  bill  of  revivor  or  by  statutory  modes. 
th6  complainant's  death  after  the  de-  Reid  z'.  Stuart,  20  W.  Va.  382. 
cree.  He  has  the  same  interest  fo  4.  Pendleton  v.  Fay,  3  Paige  (N.  Y.) 
revive  after  the  decree  that  the  com-  205,  note;  Anderson  c^.  White,  10  Paige 
plainant  had  before,  viz.,  the  main-  (N.  Y.)  575;  Quackenbush  v.  Leonard, 
lenance  of  his  just  rights.  It  was  at  10  Paige  (N.  Y.)  131;  Leggett  v.  Du- 
one  time  deemed  necessary,  where  the  bois,  2  Paige  (N.  Y.)  211. 
suit  abated  after  the  appeal  was  taken.  Where  the  situation  of  a  suit  is  such 
to  revive  the  suit  in  the  court  below;  that  the  defendant,  as  well  as  the  com- 
the  practice  now  is  for  the  appellate  plainant,  has  the  right  to  have  it  re- 
tribunal  to  make  the  order.  I  Danieirs  vived,  the  court  will  direct  that  if  the 
Ch.  Pr.  164S."  And  see  Ridgely  v.  complainant  does  not  procure  it  to  be 
Bond,  18  Md.  433;  Anderson  v.  While,  revived  within  a  specified  time,  the  de- 
10  Paige  (N.  Y.)575;  Pendleton  v.  Fay,  fendant  shall  be  at  liberty  to  file  a  bill 
3  Paige  (M.  Y.)205,  note;  Thompson  v.  of  revivor.     Pendleton  v.  Fay,  3  Paigo 
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order  that  a  defendant  ihay  revive,  that  he  shall  have  an  interest 
in  the  further  prosecution  of  the  suit,^  and  he  cannot  revive  a 
suit  where  his  only  object  is  to  dissolve  an  injunction.* 

BeriTor  for  Purpose  of  Appeal.  —  It  has  been  held  that  a  defendant 
having  a  beneficial  interest  may  exhibit  a  bill  of  revivor  for  the 
sole  purpose  of  appealing  from  a  decree.* 

(2)  Where  Suit  Abates  by  Marriage  of  Female  Plaintiff,  — 
Where  a  suit  in  equity  abates  by  the  marriage  of  a  female  plain- 
tiff, a  bill  of  revivor  may,  it  seems,  be  filed  by  the  husband,^  or 

(M.  Y.)  205,  note;  Quackenbush  v,  cases  of  account.  See  Stowell  z/.  Cole/ 
Leonard,  10  Paige  (N.  Y.)  131.  2  Vern.  219,  296.  What  interest  have' 
Bepresentatives  of  Complainant  Haye  the  devisees  of  Green  Hill«  that  Thorn  p- 
First  Bight.  —  In  Pell  v,  Elliot,  Hopk.  son  should  prosecute  this  suit?  None/ 
(M.  Y.)  86,  the  suit  abated  by  the  death  but  that  the  injunction  should  be  dis- 
of  the  complainant  after  a  decretal  solved,  and  they  have  the  benefit  of  the 
order  establishing  a  right  in  favor  of  judgment  at  law;  and  this  is  not  such 
one  of  the  defendants.  That  defend-  interest  as  will  authorize  a  bill  of  re- 
ant  filed  a  bill  of  revivor  within  twenty  vivor.  Horwoodz/.  Schmedes,  12  Ves. 
days  after  the  abatement,  and  before  Jr.  311.  Nor  has  this  court  tlie  power 
the  executrix  of  the  former  complain,  to  compel  Thompson  to  revive.  He 
ant  appeared  to  have  proved  the  will,  may  file  a  new  bill  if  he  choose,  and 
It  was  held  that  the  representatives  of  never  revive.  Spencer  v.  Wray,  i 
the  complainant  had  the  first  right  to  Vern.  463;  Anonymous,  3  Atk.  486. 
revive,  and  a  reasonable  time  for  that  That  the  cause  cannot  be  revived  upon 
purpose  was  allowed.  motion,    when    the    parties    applying 

1.  Horwood  V.  Schmedes,  12  Ves.  Jr.  have  the  power  to  revive,  is  the  settled 
311;  Peer  v.  Cookerow,  13  N.  J.  £q.  rule  of  this  court,  and  ought  not  to  be 
136;  Anderson  v.  White,  10  Paige  (N.  departed  from." 

Y.)  575.  S.  Peer  v.  Cookerow,   13   N.  J.   Eq. 

Interest  Entitling  Defendant  to  Beviye.  136. 
—  Where  the  defendant  in  an  equity  Where  there  is  a  decree  against  a  de- 
suil    has    acquired    such    an    interest  fendant,  and  the  suit  then  abates  by 
therein  as  to  deprive  the  plaintifT  of  the  the  death  of  the  adverse  party,  the  de- 
right  to  dismrss  it  at  his  pleasure,  as  fendant  cannot  appeal  from  such  decree 
where,  for  instance,  there  has  been  an  until  the  suit  is  revived.     Such  defend- 
order  of  reference  under  which  the  de-  ant  has  therefore  a  right  to  revive  the 
fendant  might  be  entitled  to  a  decree  suit,  incase  the  adverse  party  neglects 
against  the  plaintiff  for  such  balance  to  revive,  for  the  purpose  of  enabling 
upon  an  accounting  as  might  be  found  him  to  appeal,  if  he  has  no  other  rem- 
to  be  due  from  the  plaintiff,  there,  and  edy  and  an  appeal  will  lie.     Anderson 
in  such  case,  if  the  plaintiff  dies,  the  v.  White,  10  Paige  (N.  Y.)  575. 
defendant  is  entitled  to  revive  the  suit;  4.  Bowie    v,    Minter,    2    Ala      406,. 
and  the  form  of  the  proceeding  for  this  wherein  the  court  said:    "If,  in  the 
purpose  is  immaterial,  whether  by  bill  progress  of  the  suit,  a  feme  plaintiff, 
of  revivor,  by  motion,  by  scire  facias,  marry,  or  any  other  event  should  occur 
or  by  petition.     Reid  v.  Stuart,  20  W.  by  means  of  which  the  original  suit 
Va.  382.  falls  to  the  ground,  in  consequence  of 

2.  Horwood  z'.  Schmedes,  12  Ves.  Jr.  there  being  no  longer  before  the  court 
311;  Thompsons.  Hill,  5  Yerg.  (Tenn.)  any  person  by  or  ageiinst  whom  the 
418,  wherein  the  court  said:  *'  Can  a  suit  can  be  continued,  the  court  will,  in 
suit  in  chancery  be  revived  by  a  de-  such  case,  permit  a  bill  to  be  filed  by- 
fendant?  The  rule  is  that  where  a  or  against  the  person  who  comes  in  in 
representative  has  an  interest  in  the  the  same  right  as  the  original  party, 
further  prosecution  of  the  suit,  he  may  and  whose  title  cannot  be  controverted, 
revive,  otherwise  he  cannot.  Williams  praying  that  the  suit  and  proceedings 
7'.  Cooke,  10  Ves.  Jr.  406;  Horwood  v.  upon  it  may  be  restored  to  the  same 
Schmedes,  12  Ves.  Jr.  317.  Lord  Hard-  plight  and  condition,  as  for  or  against 
wicke  in  Anonymous,  3  Atk.  691,  says  the  new  party,  in  which  it  stood  with 
that  the  defendant  can  only  revive  in  respect  to  the  original  party  through 

;8  Encyc.  PI.  ^  Pr.  — 70  11Q5.  Volume  XVIII. 


IB  tqfdtj.  REVIVOR  OF  SUITS  WU  of  Eerlw. 

by  the  husband  and  wife  jointly.* 

g.  Parties  Defendant  —  (i)  General  Rule.  —  In  the  case  of 
the  death  of  a  party  to  a  suit  in  equity,  the  bill  of  revivor  will  lie 
only  against  his  proper  representatives,  who  are,  if  the  subject  of 
the  suit  is  personalty,  his  executors,  if  realty,  his  heirs.* 

(2)  Where  Suit  Abates  by  Death  or  Marriage  of  Complainant,  — 
Where  a  suit  has  abated  by  the  death  or  marriage  of  a  sole  com- 
plainant, and  is  continued  by  the  original  complainant's  repre- 
sentatives, or  by  husband  and  wife,  all  the  defendants  to  the 
original  bill  should  be  parties.'  The  same  is  true  if  the  abate- 
ment arose  through  the  death  or  marriage  of  one  of  several 
plaintiffs,  and  the  suit  was  continued  by  the  surviving  plaintiffs 
and  the  representatives  of  the  deceased  plaintiff,  or  by  the  hus- 
band and  wife  in  conjunction  with  the  other  plaintiffs.*  If  the 
suit  be  revived  by  surviving  complainants  alone,  or  by  representa- 
tives of  the  deceased  complainant  alone,  the  representatives  of 
the  deceased  complainant  in  the  one  case,  or  the  surviving  com- 
plainants in  the  other,  should  be  made  defendants  to  the  bill  of 
revivor,  together  with  the  original  defendants.* 

(3)  Where  Suit  Abates  by  Death  of  Defendant.  —  Where  a  suit 
abates  by  the  death  of  one  of  several  defendants,  it  has  been  held 
that  it  is  not  necessary,  in  a  simple  bill  of  revivor  by  a  complain- 
ant to  revive  the  suit  against  the  representatives  of  the  decedent, 
to  make  the  surviving  defendants  parties  to  such  bill.* 

/.  Limitation  of  Time  for  Revivor.  —  According  to  the 
decisions  it  would  seem  that  the  statute  of  limitations  applies  to 

whom     the    abatement    was   caused.  Am.  ed.)  1540;  Cave  v,  Cork,  2  Y.  & 

Sach  biU  is  termed  a  bill  of  re«rivor,  Ch.  130. 

and  can  only  be  had  by  or  agfainst  the  6.  2  Daniell's  Ch.  PI.  and  Pr.  (6*h 

heir,  executor,  or  administrator  of  a  Am.  ed.)  1541;  Fallowes  t^.  Williamson, 

deceased  party,  or  the  husband  of  a  11  Ves.  Jr.  306. 

/ifw/ plaintiff :  for  they  alone  come  in  Tanantt  in  Common.  —  Thus,  where  a 

by  a  title  that   cannot    be  litigated,  suit  has  abated  by  the  death  of  one  of 

Lube's  Eq.  PI.  140."  the  plaintiffs,  tenants  in  common,  and 

1.  Boying^ton  v.  Boyington,  21  N.  H.  a  bill  of  revivor  is  filed  by  his  rep- 

246.  resentatives,  the  surviving   tenant  in 

8.  See  supray  I.  3.  d.  Who  May  File,  common,  if  not  a  coplainiiff,  must  be 

And  see  Frowner  r.  Johnson,  20  Ala.  made  a  defendant.     Fallowes  v.  Wil- 

477;  Bettes  V,  Dana,  2  Sumn.  (U.  S.)  liamson,   11   Ves.  Jr.    306.     See    also 

383.  supra,  p.  HOT. 

Partial    Berivor.  —  In     Andrews    v,  6.  Farmers*  L.  &  T.  Co.  v.  Seymour, 

Scotton,  2  Bland  (Md.)  629,  it  was  held  9  Paige  (N.  Y.)  538.    See  also  NicoU  v, 

that  a  suit  which  has  abated  as  to  both  Roosevelt,  3  Johns.   Ch.   (N.   Y.)  60; 

real  and  personal  estate  by  the  death  Bettes  v.  Dana,  2  Sumn.  (U.  S.)  3B3. 

of  a  party  may  be  revived  as  against  The  Same  Principle  Is  Alto  AppUcable 

either,  leaving  the  abatement  to  stand  to  a  Supplemental  Bill  in  the  Katnre  of  a 

as  to  the  other.  Bill  of  Bevivor  10  revive  or  continue  ihe 

8.  Omission  of  Defendant  Who  Has  Hot  suit  against  the  devisee  or  assignee  of 

Amwered.  —  In  Oxbargh  v,  Fingham,  t  one  of  the  original  defendants.     Farm- 

Vern.  308,  it  is  held  that  if  a  defendant  ers*  L.  &  T.  Co.  v,  Seymour,  q  Paige 

who  has  nol  answered  is  omitted  it  will  (N.  Y.)  538.     See  also  infra,  I.  4.  Ortg- 

not  be  a  ground  of  demurrer.  inal  Bills  in  the  Nature  of  Bills  of  Re* 

4.  2  DanielVs  Ch.  PI.  and  Pr.  (6th  vivor, 
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suits  before  decree,*  but  that  after  a  decree  to  account  it  rests 
within  the  discretion  of  the  court  to  allow  a  revivor,*  and  in  cases 
of  gross  negligence  and  laches  the  court  may  refuse  to  allow  the 
suit  to  be  revived.* 

g.  Requisites  of  Bill  —  (i)  Must  Pursue  Original  Bill. — 
A  bill  of  revivor  to  revive  a  suit  in  equity  must  pursue  the 
original  bill,  and  if  there  is  any  variance  between  them  the 
defendant  may,  it  seems,  demur.* 

(2)  Statement  0/  Original  Bill,  Proceedings  Thereon,  and  Abate- 
ment. —  A  bill  of  revivor  should  state  the  original  bill,  to  such  an 
extent,  at  least,  as  to  show  that  the  plaintiff  is  entitled  to  revive ; 
otherwise  it  will  be  demurrable.*  It  should  state  the  parties  to 
the  original  bill,  its  object  or  prayer,  the  several  proceedings 
thereon,  and  the  abatement.* 

(3)  Title  of  Plaintiff  to  Revive.  —  A  bill  of  revivor  should  show 
plainly  the  title  of  the  complainant  to  revive,  and  also  that  the 
defendants  are  the  proper  persons  against  whom  the  suit  should 
be  revived.''  Thus,  for  instance,  where  a  bill  of  revivor  is  filed 
by  an  executor  he  must  show  the  fact  that  he  has  taken  probate 
of  the   decedent's  Will,*  or  the   omission   will  be  ground   for 

1.  Hollifigsheiid's  Case,  t  P.  Wms.  abatemetit.     It  is,  then,  necessary  to 
742;  Perry  r.  Jenkins,  I  Myl.  &  C.  118;  state  so  much    new   matter,   and   no 
Egreemont  v.   Hamilton,  i  Ball.  &  B.  more,  as  is  requisite  to  show  how  the 
516;  Bland  v.  Davison,  21  Beav.  312.  plaintiff  becomes    entitled   to    revive, 
8.  l-Iolllngshead's  Case,  i   P.  Wins,  and  charge  thai  the  cause  ought  to  be 
742;  Alsop  V.  Bell,  24  Beav.  451.  revived,  and  stand  in  the  same  con- 
On  a  hill  in  equity  being  abated  by  dition,   with  respect  to  the  parties  to 
death,  the  executor  or  administrator  is  the  original   bill,  as  at   the   time  the 
barred  by  statute  of  limitation,  if  he  abatement  happened;  and  it  must  pray 
does  not  revive  within  six  years;  but  that  the  suit  may  be  revived  accord- 
not  after  a  decree  to  account.    Hollings-  ingly.     It  may  be  likewise  necessary 
head's  Case,  i  P.  Wms.  742.  to  pray  that  the  defendant  may  answer 
8.  Alsop  V,  Bell,  24  Beav.  451.  the  bill  of  revivor,  as  in  the  case  of  an 
4.  2  Barbour's  Ch.  Pr.  46.  admission  of  assets  or  account  of  the 
6.  Phelps  f.  Sproule,  4  Sim.  318.  personal    estate  being   requisite  from 
By  Rule    58    of   the   United   States  the  representative  of  a  deceased  party. 
Supreme  Court  it  is  not  necessary  in  In   this   latter   case,  if  the  defendant 
any   bill   of   revivor  or  supplemental  does  admit  assets,  the  cause  may  pro- 
bill  to  set  forth  any  of  the  statements  ceed  against  him  upon  an  order  of  re- 
in the  original  suit  unless  the  special  vivor  merely;  but  if  he  does  not  make 
circumstances   of    the    case    mav   re-  that  admission,    the    cause    must   be 
quire  it.  heard  for  the  purpose  of  obtaining  the 

6.  Mitford's  Eq.  PI.,  c.  i,  §  3;  2  Bar-  necessary  accounts  of  the  estate  of  the 
hour's  Ch.  Pr.  46.  deceased  party,  10  answer  the  demands 

7.  Phelps  V,  Sproule,  4  Sim.  318;  made  against  it  by  the  suit;  and  the 
Humphreys  v,  Ingledon,  I  P.  Wms.  prayer  of  the  bill,  therefore,  in  such 
752;  Vigers  v.  Audley,  9  Sim.  75;  case,  usually  is  not  only  that  the  suit 
Douglass  V.  Sherman,  2  Paige  (K.  Y.)  may  be  revived,  but  also  that  in  case 
358.  See  also  Boiidurant  v.  Sibley,  37  the  defendant  shall  not  admit  assets  to 
Ala.  565.  answer  the  purposes  of  the  suit,  those 

"  A  bill  of  revivor,  then,   must  state  accounts  may  be  taken;  and  so  far  the 

(he  original  bill,  or  rather  who  were  bill   is  in   the   nature   of  an    original 

the  plaintiffs  and  defendants  to  it,  and  bill."     Cooper's  Eq.  PI.  70. 

what  its  prayer  or  object  Was,  and  the  8.  Douglass  v,  Sherman,  2  Paige  (I^. 

several  proceedings  thereon,  and   the  Y.)358. 
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demurrer.* 

(4)  C/iarge  that  Suit  Should  Be  Revived,  —  The  bill  should  also 
charge  that  the  cause  ought  to  be  revived  and  ought  to  stand  in 
the  same  condition  as  regards  the  parties  thereto  as  with  respect 
to  the  parties  to  the  original  bill  at  the  time  when  the  suit  was 
abated.* 

(5)  Prayers  —  For  Btrivcr.  —  The  bill  should  pray  that  the  suit 
may  be  revived  or  that  the  defendant  show  cause  why  it  should 
not  be  revived.* 

Prayor  for  Aniwer  to  Bill  of  Boviyor.  —  Under  some  circumstances  it 
may  be  proper,  on  a  simple  bill  of  revivor,  that  the  bill  should 
pray  that  the  defendant  may  answer  it.* 

Prayer  for  Aniwor  to  Original  Bill.  —  So,  under  certain  circumstances, 
it  has  been  held  that  a  bill  of  revivor  should  pray  that  the  person 
against  whom  it  seeks  to  revive  the  suit  may  answer  the  original 
bill.* 

Prayer  for  BnbpoBiia.  —  A  bill  of  revivor,  if  merely  to  revive  the 
suit,  should  pray  for  a  subpoena  to  revive;  if  requiring  an  answer, 
a  subpoena  to  revive  an  answer  should  be  prayed.* 

(6)  Signature,  —  As  in  the  case  of  other  bills,  a  bill  of  revivor 
should  be  signed  by  the  counsel.'' 

h,  SUBPCENA  — Veoeitity  For. — If  the  plaintiff  to  the  original  bill 

1.  Humphreys  v.  lagledon,  i  P.  Douglass  v,  Sherman,  2  Paige  (N.  Y.) 
Wras,  752;  2  Barbour's  Ch.  Pr.  47.  358. 

Soi&oient  Averment  of  Heinhlp.  —  Uq-  6.  '*  If  a  defendant  to  an  original  bill 
der  the  practice  existing  prior  to  the  dies  before  putting  in  an  answer,  or 
adoption  of  the  code,  an  averment  in  a  after  an  answer  to  which  exceptions 
bill  of  revivor  that  the  complainants  have  been  taken,  or  after  an  amend- 
therein  are  the  heirs  at  law  of  B.  R.  G.,  ment  of  the  bill  to  which  no  answer 
deceased,  intestate,  to  whom  the  real  has  been  given,  the  bill  of  revivor, 
estate  described  in  the  original  bill  though  requiring  in  itself  no  answer, 
filed  by  him  descended  by  the  laws  of  must  pray  that  the  person  against 
descent,  is  a  sufficiently  full  allegation  whom  it  seeks  to  revive  the  suit  may 
of  heirship.  Gillett  v.  Robbins,  12  answer  the  original  bill,  or  so  much  of 
Wis.  319.  it  as  the  exceptions  taken  to  the  an- 

Effect  of  Failure  to  Show  Interest  of  swer  of  the  former  defendant  extend 

Defendant.  —  The   want  of  appropriate  to,  or  the  amendment  remaining  un- 

allegations  in  a  bill  of  revivor,  show-  answered.*'     Cooper's  Eq.  PI.  70. 

ing  the  interest  in  the  litigation  of  a  Effeet  of  Demnrrer  on  Bill  of  Bevivor. 

party  against  whom  process  is  prayed,  — If,    after  a   demurrer   to  a  bill  has 

and  that  he  be  made  a  defendant,  does  been  put  in,  the  suit  becomes  abated, 

not    prevent    him    from    becoming    a  the  bill  filed  to  revive  it  must  be  lim- 

party.     Bondurant  v,  Sibley,   37  Ala.  ited   to  that  object;    if  it  prays  any 

565.  further  or  other  relief,  a  demurrer  lies 

2.  Mitford's  PI.  76;  2  Barbour's  Ch.  to  the  whole  bill,  and  not  to  that  part 
Pr.  47.  only  which  relates  to  such  additional 

8.  Cooper's  Eq.  PI.  70;  Mitford's  PI.  relief.     Phelps  v,  Sproule,  4  Sim.  319; 

76;  2  Barbour's  Ch.  Pr.  47.  Bampton  v.  Birchall,  I  Phil.  568.     See 

4.  Mitford's    PI.    76;    Brownlow    v,  also   Andrews    v.    Lock  wood,    2    Phil. 

Chandos,  Vern.  &  S.  109;  Douglass  %\  398;    Byrne   v,    Byrne,  Flan.    &    Kel. 

Sherman,  2  Paige  (N.  Y.)  358.     As,  for  446. 

instance,   in    the  case  of   an  executor  6.  3   Daniell's  Ch.   PI.  and  Pr.  (2d 

or  administrator  of  a  deceased  defend-  Am.  ed.)  1707. 

ant  to  ascertain  whether  he  has  assets  7.  See  article  Bills  in  Equity,  vol« 

to    pay    the    complainant  s    demand.  3,  p.  370. 
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does  not  voluntarily  appear  to  a  bill  of  revivor,  the  complainant 

should  proceed  by  subpoena  to  obtain  his  appearance.^  It  is 
erroneous  to  revive  a  cause  and  proceed  to  a  decree  where  process 
has  not  been  served,*  unless  there  has  been  a  waiver  by  the 
defendants  of  all  objections  to  the  manner  of  reviving  the  suit.* 

Service.  —  A  subpoena  upon  a  bill  of  revivor  is  to  be  served  in 
the  same  manner  as  an  ordinary  subpoena.* 

1.  Lawrence  v,  Bolion.  3  Paige  (N.  not  before  the  court,  will  be  set  aside. 
Y.)  2Q4:  Stout  V.  Higbee,  4  J.  J.  Ttie  court  said :  "  When  a  suit  abates 
Marsh.  (Ky.)  633;  Sweets  v.  Biggs,  5  against  a  resident  party,  it  cannot  be 
Litt.  (Ky.)  17;  Lewis  v.  Outlaw,  i  revi\red  unless  there  is  an  appearance 
Overt.  (Tenn.)  140.  for  him,  or  process  returned  executed, 

2.  Sweets  v.  Biggs,  5  Litt.  (Ky.)  17;  and  then  the  order  is  made,  and  not 
Barnes  v.  Smith,  5  J.  J.  Marsh.  (Ky.)  before;  and  so  with  respect  to  a  non- 
311,  resident  party,  on  whom  process  can- 
When  a  defendant  in  a  suit  in  equUy  not  be  served,  in  lieu  of  which  an  order 

was  never  served  with  process  and  did  of  publication  is  made  for  two  months 

nrt  appear  in^the  suit,  a  bill  of  revivor  in  a  public  newspaper;  and  then,  and 

against   his  administrator  cannot    be  not  before,  the  suit  should  be  revived; 

maintained.     U.  S.  c/.  Fields,  4  Blatchf.  and  then,  and  not  before,  it  should  be 

(U.  S.)  326.  proceeded  in." 

In  Shields  v.  Craig,  6  T.  B.  Mon.  In  Yates  v,    Payne,   4  Hen.  &   M. 

(Ky.)  373,  it  was  held  that  where,  in  a  (Va.)  412,  it  was  held  that  in  case  of 

suit    in    relation    to    personal    estate  the  death  of  the  plaintiff,  where  there 

claimed  by  joint  heirs,   one  of  them  are  absent  and  home  defendants,  there 

dies  intestate    and    childless,    the   re-  must  be  process  of  revival  against  the 

vivor  can  be  only  by  bill,  and  process  absent  as  well  as  the  home  defendants, 

must  be  executed  before  the  order  of  and-  publication  of   notice  thereupon, 

revivor.     The  court  said:     **  We  have  In  this  case  it  was  said:     "  There  has 

no  statutory  provision  that  authorizes  been  no  instance  of  an  order  of  publi- 

the  revival  of  a  chancery  suit  by  order  cation   against    an    absent    defendant 

of  court,  without  bill  of  revivor  in  the  without  original  process,  and  the  prac- 

name    of    the   representatives    of  the  tice  has  always  been  to  issue  process 

complainant  ivho  dies  after  the  suit  is  to  revive  as  well  against  the  absent  as 

commenced;     and    according    to    the  home  defendants,  and  then   to  make 

usual  and  settled  practice  in  chancery,  publication,  in  order  to  a  revival  of  the 

to  authorize  a  revival  of  the  suit  after  suit;    and    so    this   case   was    revived 

the  death  of  a  complainant   it  is  not  accordingly."      See    also     Foster    v, 

only  necessary  that  his  representatives  Burem,   i   Heisk.  (Tenn.)  783.  where 

who  desire  to  revive  the  suit  should  file  the  court  said:     *'  Before  the  statutory 

a  bill  of  revivor,  but  after  the  bill  is  mode  of  reviving  causes  in  the  Court 

filed   by   them    process    should    issue  of  Chancery  by  scire  facias  came  in 

thereon  and  be  executed  in  the  same  use,  the  remedy  was  by  bill  of  revivor, 

manner  as  process  on  an  original  bill."  or  in  the  nature  of  a  bill  of  revivor; 

3.  Hall  V.  Johrston,  5  J.  J.  Marsh,  and  we  can  see  no  reason  why  such  a 
(Ky.)  284.  bill  cannot  be  filed  in  this  court  when, 

4.  See  article  Service  of  Process.  by  reason  of  the  parties  being  nonresi- 
Servioa  on    Solidtor.  —  Service  of    a  dents,  the  writ  of  scire  facias  cannot 

subpoena  on  the  solicitor  of  the  party  be  served.  The  statute  authorizing 
in  the  original  cause  is  insufficient,  publication  in  lieu  of  persona]  service 
Brown  v.  Lee,  2  Dick.  545;  Lee  v.  of  process,  in  certain  specified  cases, 
Warner,  2  Dick.  546.  we  think  is  applicable  to  bills  of  re- 
Service  by  Publication.  —  In  Duguid  v,  vivor,  and  the  difficulty  of  nonresidence 
Patterson,  4  Hen.  &  M.  (Va.)  445,  it  may  be  thereby  obviated.  Such  appears 
was  held  that  where  a  suit  abates  by  to  be  the  practice  in  the  courts  of  New 
the  death  of  an  absent  defendant,  it  York  where  the  parties  against  whom 
must  be  revived  against  his  represenla-  a  revivor  is  necessary  reside  beyond 
tives  by  publication,  and  an  order  on  the  reach  of  the  process  of  this  court, 
such  case,  when  his  representatives  are  The  mode  of  reviving  a  cause  in  the 
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/.  Questions  Raised  by  Bill.  —  Upon  a  bill  of  revivor  the 

sole  questions  before  the  court  are  the  competency  of  the  parties 
and  the  correctness  of  the  frame  of  the  bill  to  revive.*  General 
objections  to  the  original  bill  grounded  on  its  not  showing  a 
proper  case  for  the  interference  of  a  court  of  equity  should  be 
reserved  until  after  the  revivor  of  the  bill.* 

y.  Order  to  Revive  —  KeoeMlty  For.  —  Wherever  a  suit  in 
equity  abates,  whether  the  abatement  requires  merely  a  bill  of 
revivor  or  a  revivor  and  supplement,  the  suit  must  be  revived  by 
an  order.'  It  is  not,  in  general,  regular  to  wait  until  the  hearing 
and  then  revive  the  suit  by  decree.* 

ManiMr  of  Prevonttng  Ordor.  —  If  a  defendant  desires  to  show  cause 
against  an  order  to  revive,  he  must  either  plead  or  demur  to  the 
bill,^  and  if  he  fails  to  plead  or  demur  within  the  proper  time, 
the  complainant  may  obtain  an  order  that  the  suit  stand  revived.* 

Anwor  Inniilloient,  —  The  defendant  cannot,  by  putting  in  an 
answer,  prevent  an  order  to  revive.'' 

EfRMt  of  Failuro  to  Obtain  Ordor.  —  After  a  bill  of  revivor  has  been 
filed  and  no  order  to  revive  has  been  obtained,  the  defendant 
may  move  that  the  plaintiff  shall  obtain  such  order  within  a 
certain  time  or  that  the  bill  may  be  dismissed.*  So  where 
a  plaintiff  has  filed  a  bill  of  revivor  after  decree  and  neglects 
to  revive,  it  would  seem  that  the  defendant  may  be  allowed  to 
revive.* 

Supreme  Court  of  the  United  States,  S.  Day  v.  Potter,  9  Paig«  (N.  Y.)645; 

Rule  28,  is  by  motion,  order,  and  pub-  Pickerings.  Walcott,  i  Ind.  262. 

lication  of  the  order."    And  see  in  gen-  4.  Day  v.  Potter,  9Paige(N.  Y.)  645; 

eral  article  Publication,  vol.  17,  p.  26.  3  Daniell's  Cti.  PI.  and  Pr.  (2d  Am. 

1.  Bettes  V,   Dana,   2  Snmn.  (U.  S.)  ed.)  1709. 

383;    Sharon   v,   Terry,   36  Fed.  Rep.  0.  Pendleton  r.  Fay,  3  Paige  (N.  Y.) 

337,  wherein  it  was  said:    "  The  only  204.    And  see  infra^  p.  11 11. 

questions  which  can  then  he  raised  are  6.  Harris  :*.  Pollard,  3  P.  Wms.  348; 

whether  the  party  in  who?e  name  the  Langley  r/.   Fisher,  10  Sim.  345;  Met- 

revival  is  asked  has  succeeded  to  the  calfe  v.  Metcalfe,  i  Keen  75. 

interests,  rights,  or  claims  of  the  de-  7.  Harris  v.  Pollard,  3  P.  Wms.  348; 

ceased,  or  has  become  the  legal  repre-  Lewis  v.  Brldgman,  2  Sim.  465;  Cod- 

sentative  of  his  estate,  so  as  to  enable  rington  v,  Houlditch,  5  Sim.  286;  Pen- 

him  to  continue  the  prosecution  of  the  dleton  v,  Kay,  3  Paige  (N.  Y.)  20(6. 

suit,  if  not  already  determined,  or  to  Answer  Controverting  Titl«  of  PUdnttif 

revi\re  it  so  as  to  enforce  the  judgment  to  Bevivs.  —  It  has  been  held,  however, 

rendered,   if  not    already    executed."  that  though  an  answer  is  not  effectual 

See  also  Fretz  v.  Stover,  22  Wall.  (U.  to  prevent  revival  of  a  suit,   the  de- 

S,)  198;  Grant  v.  Chambers,  7  N.  J.  Eq.  fendant  may,  if  required  to  answer  the 

223;  Pell  V  Elliot,  Hopk.  (N.  Y.)  86.  bill,  controvert  in  bis  answer  the  title 

S.  Bettes  v.  Dana,  2  Sumn.  (U.  S.)  of   the   plaintiff  to    revive,    and   if  it 

383.  should  appear  at  the  hearing  that  the 

Kew  Defensw  Improper,  —  In  Fretz  v,  plaintiff  has  no  title  to  revive  he  cannot 

Stover,  22  Wall.  (U.  S.)  198,  it  was  held  have  a  decree.     Harris  v.  Pollard,  3  P. 

that  new  defenses,  1.  ^.,  defenses  not  Wms.  348. 

named  in  the  answer  to  the  original  8.  Bolton  v.  Bolton,  2  Sim.  &  St.  371; 

bill,   cannot  be  first  set  up  in  a  bill  of  Troward  v,  Bingham,  4  Sim.  483. 

revivor,  as  such  bill  puts  in  issue  noth-  9.  Gordon  v.  Bertram,  i  Meriv.  154; 

ing  but  the  character  of  the  new  party  Whitebar    v.    Hughes,    i    Dick.    283, 

brought  in.  wherein  the  court  said:    "Asthecause 
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BcrrlM  of  Ordnr.  —  An  order  for  the  revivor  of  a  suit  should 
be  regularly  served,  though  personal  service  would  not  seem  to  be 
requisite,* 

k.  Demurrer  or  Plea  to  Bill  — (i)  In  General.  —  It  may 
be  laid  down  as  a  general  rule  that  where  a  bill  of  revivor  is 
unnecessarily  or  improperly  filed,  the  defendant  may  avail  him- 
self of  the  objection  by  plea  or  demurrer.* 

If  the  Objection  It  Founded  on  Matter  Sztnuteoni  to  tlie  BiU,  such  matter 
must  be  stated  by  way  of  plea.' 

(2)  For  What  Demurrer  Will  Lie  —  Want  of  Privity  or  Intereet. — 
A  demurrer  to  a  bill  of  revivor  will  lie  for  want  of  privity  *  or 
for  want  of  sufficient  interest  in  the  party  seeking  to  revive.* 

Sufficient  Oronnd  fbr  SeviTor.  —  Such  bill  is  liable  to  demurrer  if  it 

is  in  that  state  that  either  parly  might  the  suit,  the  objection  must  be  talcen 

have  filed  a  bill  to  tevive  the  suit,  and  by  demurrer  where  the  ground  there- 

as  the  plaintiff  hath  neglected  to  re-  for  appears  on   the   face   of  the  bilL 

vive,  I  do  not  see  any  inconvenience  in  Langley  v.  Fisher,  10  Sim.  345;   Met- 

permitting    the    defendant    to    revive  calfe  v.  Metcalfe,  i  Keen  75. 

when,  by  filing  a  bill  of  revivor,  there  Objection  for  Want  of  -Federal  Jnriidie- 

ts  no  doubt  but  that  he  may  carry  on  tion. —  In   Sharon   v,   Terry,   36  Fed. 

the  decree  under  the  plaintiff's  bill.  Rep.  337,  it  was  held  that  while  the 

*    *    *    And  as  the  defendant  may  in  general    doctrine    is    that     objections 

that  case,  on  neglect  of  the  plaintiff,  taken   to  the  original   bill,   or  which 

set  down  the  cause  to  be  heard  at  his  might  have  been   thus  taken,  cannot 

o^n  instance,  I  do  not  see  any  reason  again  be  made  upon  a  bill  of  revivor, 

why  the  defendant  may  not  upon  the  where  the  original  suit  has  abated  by 

plaintiff's  neglect  revive  in  this  case,"  the  death  of  the  plaintiff,  yet  where  the 

1.  See  3  Danieirs  Ch.  PI.  and  Pr.  (2d  original  bill  does  not  contain  sufficient 

Am.  ed.)  1708.  facts  to  give  jurisdiction  to  a  federal 

In  Amyx  v.  Smith,  i  Met.  (Ky.)  529,  court  a  demurrer  to  the  bill  of  revivor 

it  is  held  that  an  order  of  revivor,  upon  will  be  sufficient  to  raise  such  objec- 

the  plaintiff's  death,  must  be  served  on  tions. 

the  defendant  like   an   original   sum-  8.  Langley  v,  Fisher,   10  Sim.  345; 

mons.                                -  Metcalfe  v.  Metcalfe,  i  Keen  75. 

S.  Pendleton  v.  Fay,  3  Paige  (N.  Y.)  4.  Cooper's  Eq.  PI.  2x0,  citing  Owen 

204,  citing  Lewis  v,  Bridgman,  2  Sim.  v.    Curzon,    2    Vern.    237,     Raithby's 

465.     And  see  in  general  articles  De-  note.     In   this  case  an  administrator 

MURRERS  IN  CHANCERY,  vol.  6.  p.  391;  who  had  obtained  a  decree  died  before 

Pleas  in  Equity,  vol.  i6,  p.  585.  the  enrolment  thereof,  or  before  any 

Supplemental  Katter  Irrelevant  or  Im-  further  proceedings  were  had,  and  a 

proper.  —  If  the  matter  added  by  way  demurrer  to  a  bill  of  revivor  filed  by 

of  supplement  to  a  bill  of  revivor  be  the  administrator  de  bonis  nan  was  sus- 

ir relevant  or  improper,  the  defendant  tained  on  the  ground  that  in  such  case  he 

may  always  avail  himself  of  the  objec-  was  not  in  privity  with  the  adminis- 

tion,  either  bv  a  plea  or  by  demurrer  trator  who  obtained  the  decree,  but  was 

or    by    exceptions    for    impertinence,  paramount  to  him. 

Pendleton    v.   Fay,   3    Paige  (N.    Y.)  6.  Cooper's    Eq.   PI.   211,  212;    Mit- 

204.  ford's  Eq.  PI.  202;  Williams  v.  Cooke, 

But  if  supplemental   matter  is  im-  10  Ves.  J r.  406 ;  Horwoodc^.  Schraedes. 

properly  added   to  a  bill   of  revivor,  12  Ves  Jr.  311. 

the  defendant  cannot  on  that  account  A  BiU  of  Bevivor  for  Costs  Alone  will 

demur  to  the  whole  bill,  but  should  de-  be  subject  to  a  demurrer  for  want  of 

mur  to  the  supplemental  matter  only,  sufficient  interest,  unless  such  costs  are 

Randolph  v,   Dickerson,  5    Paige  (N.  to  be  paid  out  of  the  estate,  Jenoor  v. 

Y.)  517.  Jenonr,  10  Ves.  Jr.  572;  or  unless  the 

O^eotion  to  Bight  to  Bevive.  —  If  the  costs  have  bet^n  taxed  and  the  decrpe 

plaintiff  files  a  bill  of  revivor  and  the  enrolled,  Elvard  v,  Warren,  2  Ch.  Cas. 

defendant  objects  to  his  right  to  revive  192. 
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'  does  not  show  sufHcient  ground  for  reviving  the  suit,  or  any 
•  part  of  it,  either  by  or  against  the  person  by  or  against  whom  it 
is  brought.^ 

Frame  «f  Bill.  —  Any  imperfection  or  defect  in  the  frame  of  the 
bill  is  a  ground  for  demurrer.* 

Waat  of  Parties.  —  While  the  want  of  parties  may  be  a  ground 
for  demurring  to  a  bill  of  revivor,'  yet  such  bill  is  not  demurra- 
ble for  want  of  a  party  who  is  not  before  the  court  at  the  time  of 
the  abatement,  even  though  the  suit  might  have  been  imperfect 
without  such  party,*  or  for  the  want  of  a  party  who  has  not 
appeared  to  the  original  bill.* 

(3)    When  Plea  Proper.  —  Where  a  BiU  of  SevlTor  Ii  Brought  Without 

SniBioieiit  Caaie  to  revive,  and  this  fact  is  not  apparent  on  the  face  of 

the  bill,  so  that  the  defendant  cannot  demur,  he  may  plead  the 

.matter  necessary  to  show  that  the  plaintiff  is  not  entitled  to 

revive  the  suit  against  him.* 

Sevivor  Barred  by  Limitation.  —  It  would  seem,  also,  that  if  a  person 
entitled  to  revive  a  suit  does  not  proceed  in  due  time  he  may  be 
barred  by  the  statute  of  limitations,  which  may  be  pleaded  to  a 
bill  of  revivor  afterwards  filed.'' 

/.  Answer  ^  —  Neoesiity  For.  —  As  has  been  seen,  an  objection 
by  answer  to  a  bill  of  revivor  will  not  prevent  the  order  to  revive,* 
and  though,  where  an  answer  is  called  for,  the  defendant  may 
thereby  object  to  a  revivor,*®  yet  if  the  question  raised  by  the 

1.  3  Daniell's  Ch.  PI.  and  Pr.  (2d  stated  ia  the  bill  so  that  the  defendant 
Am.  ed.)  1709;  University  Collej^e  v,  cannot  demur,  the  objection  may  be 
Foxcrof t,  2  Ch    Cas.  244.  taken  by  plea.     3  DanieH'sCb.  PI.  and 

2.  Cooper's  £q.  PI.  212,  214;  Fal-  Pr.  (2d  Am.  ed.)  1710;  Bettes  v.  Dana, 
lowes  V,  Williamson,  11  Yes.  Jr.  306;  2  Sumn.  (U.  S.)  383. 

Gould  V.  Barnes,  i  Dick.  133;  Griffith        7.  Cooper's  £q.   PI.    302;    Mitford's 
r.  Ricketts,  3  Hare  476.  Eq.  PI.  272,  290;  Hollingshead*s  Case, 

3.  3  Danieirs  Ch.  PI.  and  Pr.  (2d  Am.     i  P.  Wms.  742. 

ed.)  17 10.  8.  See  in  general  ariicle  Answers  in 

Where  One  of  Two  Tenants  in  Oommon  Equity  Pleading,  vol.  i,  p.  863. 

Who  Institnted  a  Salt  Dies,  a  bill  of  re-  9.  See  supra,  I.  3./  Order  to  Revive. 

vivor    by  his  personal  representative  In  Codrington  v.   Houlditch,  5  Sim. 

which  does  not  make  the  survivor  a  286,  the  court  said:     "  The  defendants 

party,  either  as  coplaintiff  or  defend-  did  not  demur  to  plead  to  the  bill  of 

ant,  will  oe  demurrable.     Fallowes  v,  revivor,    but  they   answered   ii.     The 

Williamson,  11  Ves.  Jr.  313.  putting  in  of  an  answer  to  a  bill  of  re- 

4.  Metcalfe  v,  Metcalfe,  i  Keen  75.  vivor  is  a  sufficient  submission  to  have 

5.  Crowfoot  V,  Mander,  g  Sim.  396.  the  suit  revived,  and,  notwithstanding 
See  also  Asbee  v.  Shipley,  5  Madd.  467.  anything  that  may  be  contained  in  the 

Suit  Against  Partners.  —  In  a  suit  in  *  answer,   it   is  a   matter  of  course  to 

equity  against  the  members  of  a  firm,  draw  up  the  order  to  revive.     Any  set 

a  demurrer  will  not  lie  to  a  bill  of  re-  of  circumstances   that   might   form  a 

vivor  to  bring  in  the  representative  of  reason   why  the  suit  should  not  be  re- 

a  deceased  partner.     Wilson  v,  Selig-  vived  might   and  ought  to  have  been 

man,   (U.    S    Cir.    Ct.    1880)   10   Rep.  brought  forward  by  way  of  plea.     My 

651.  opinion,  therefore,  is  that  the  motion 

6.  3  Daniell's  Ch.  PI.  and  Pr.  (2d  to  discharge  the  order  to  revive  is 
Am.  ed.)  1710:  Harris  v.  Pollard,  3  P.  wrong,  and  that  it  ought  to  be  refused 
Wms.  348.  with  costs." 

U  the  Plaintiif  Is  Not  Entitled  to  Be-  10.  3  Danieirs  Ch.  PI.  and  Pr.  (sd 
▼iTO  the  8nit  at  All,  though  a  title  is     .^m.  ed.)  1711. 
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bill  is  simply  as  to  the  right  to  revive,  an  answer  is  unnecessary 
unless  expressly  required.^ 

Form  of  Aniwor. —  Where  an  answer  is  required  by  the  bill,  it 
should  be  confined  to  such  matters  as  are  called  for  by  the  bill, 
or  as  would  be  material  to  the  defense  with  reference  to  the 
order  made  upon  it.*  Allegations  in  an  answer  which  raise  a 
defense  not  set  up  in  the  original  bill  are  impertinent.* 

ttgnaturo  of  Couiuel.  —  As  in  the  case  of  all  other  pleadings,  an 
answer  to  a  bill  of  revivor  should  be  signed  by  counsel,  and  it 
may  be  filed  in  the  same  manner  as  other  answers.* 

///.  Replication.  —  Where  a  bill  of  revivor  has  been  filed 
before  decree  or  before  issue  joined  in  the  original  cause,  a 
separate  replication  is  unnecessary.*  But  in  case  of  abatement 
after  decree  or  after  issue  joined  in  the  original  cause  a  replica- 
tion should  be  put  in  where  the  answer  does  not  admit  the  title 
of  the  complainant  to  revive,  or  where  it  states  any  circumstances 
which  the  complainant  wishes  to  controvert.* 

n.  Hearing  —  (i)  When  Necessary.  —  The  necessity  for  bring- 
ing a  bill  of  revivor  to  a  hearing  depends  upon  whether  the  object 
of  the  bill  has  been  accomplished  by  the  order  to  revive.'' 
Where  the  bill  merely  prays  that  the  suit  may  be  revived,  a 
hearing  is  unnecessary.*  Where,  however,  an  answer  has  been 
called  for,  and  the  defendant  in  his  answer  controverts  the  right 
of  the  plaintiff  to  revive,  it  is  necessary  that  the  revivor  suit 
should  be  set  down  for  hearing  notwithstanding  the  fact  that 
the  order  of  revivor  has  been  obtained.®     So  where  a  bill  of 

1.  3   Daniell's  Ch.   PI.  and  Pr.  (2d  of  revivor,  the  answer  was  to  that  ex- 
Am.  ed.)  1711;  Harris  v.  Pollard,  3  P.  tent  impertinent. 
Wms.  348;  Codrington  v.  Houlditch,  5  4.  See  article  Answers   in   Equity 
Sim.  286;  Lewis  v,  Bridgman,  2  Sim.  Pleading,  vol.  i,  p.  868. 
465.  6.  2  Barbour's  Ch.  Pr.  55;  3  Daniell's 

8.  WagstaS  v.  Bryan,  i  Russ.  &  M.  Ch.    PI.   and   Pr.   (2d  Am.   ed.)  1712; 

28;  Nanney  v.  Totty,  11  Price  117.  Catton  v.  Carlisle,  5  Madd.  427. 

8.  Fretz  v.  Stover,  22  Wall.  (U.  S.)  6.  2  Barbour's  Ch.  Pr.  55;  3  Daniell's 

198.  Ch.   PI.    and  Pr.  (2d  Am.   ed.)   171a. 

Answer  Objeetionable  for  Impertinence.  See  generally  article  Replications  and 

—  Statements  in  an  answer  are  imper  Replies,  ante,  p.  6S2. 

lineat  if  they  are  neither  called  lor  by  7.  2  Barbour's  Ch.  Pr.  56. 

the   bill   nor   material   to  the  defense  8.  In  such  case  the  object  of  the  bill 

with  reference  to  the  order  or  decree  is  completely  eflfecled  by  the  order  of 

which  may  be  made  on  the  bill.     Wag-  revivor,  and  under  such  circumstances 

staff  V,   Bryan,  i   Russ.  &  M.  28.     So  if  the  bill  is  brought  to  a  hearing  the 

statements  which  merely  show  irregu-  complainant    must   pay   the   costs.     2 

larity  and  misconduct  in  the  foimer  Barbour's  Ch.  Pr.  56. 

proceedings   in    the  suit  are  imperii-  In  Pruen  v.  Lunn,  5  Russ.  3,  it  was 

hent.     Wagstaff  v.  Bryan,  i   Russ.  &  held  that  it  is  not  necessary  to  bring  to 

M.  28.  a  hearing  a  suit  of  revivor  instituted 

In  Nanney  v.  Totty,  11  Price  117,  it  by  the   personal   representatives  of  a 

was  held  that  where  a  defendant  to  a  defendant,  in  order  to  make  the  order 

bill  of  revivor  inserted  in  his  answer  a  of  revivor  effectual  against  both  the 

variety  of  matters  which,  if  stated  in  plaintiffs  and  the  codefendants. 

the  answer  to  the  original  bill,  might  9.  3  Daniell's    Ch.   PI.  and  Pr.  (2d 

have  been  a  good  defense  10  thai  bill,  Am.  ed.)  1713;  Harris  v.  Pollard,  3  P. 

but  were  not  relevant  to  the  question  Wms.  348. 
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revivor  contains  supplemeortal  matter  as  well  as  matter  of  revivor, 
the  bill  should  be  set  down  for  hearing  both  as  against  the  party 
to  the  supplemental  matter  and  as  against  the  -psuty  to  the 
revivor.* 

(2)  Procedure.  —  Where  there  is  an  answer  contesting  the 
right  to  revive,  the  cause  should  proceed  upon  the  bill  of  reyiyor 
in  the  same  manner  as  upon  other  bills,  and  the  matters  of  fact 
be  ascertained  or  those  of  law  determined  as  usual.^ 

4.  Original  Bills  in  the  Hature  of  BOU  of  KevlvQr  — ^.  Defi- 
nition AND  Nature.  — An  original  bill  in  the  nature  of  a  bill 
of  revivor  is  one  which  is  filed  when  the  death  of  a  party,  whose 
interest  is  not  determined  by  his  death,  is  attended  with  such  a 
transmission  of  his  interest  that  the  title  to  it,  as  well  as  the  per- 
son entitled,  may  be  litigated  in  the  court  of  chancery.* 

Effect  of  Bill.  —  An  original  bill  in  the  nature  of  a  bill  of  revivor 
will  have  so  far  the  effect  of  a  bill  of  revivor  that  if  the  title  of 
the  representative  substituted  by  the  act  of  the  deceased  party 
is  established,  the  same  benefit  may  be  had  of  the  proceedings 

1.  3  Daaiell's  Cb.  PL  and    Pr.  (2d        DUtlngiiislied  from  Original  Bmintfat 

Am.  ed.)  1713.  Nature  of  Sapplemental  Bill.  —  Accord- 

Where  a  Bill  of  Bevivor  Praye  f6r  the  ing  to  Lord  Redesdale,  there  seems  to 

Admission  of  Assets  by  the  representa-  be  this  difference  bet<¥een  an  original 

ti\re  of  a  deceased  party  and  assets  are  bill  in  the  nature  of  a  bill  of  revivor 

admitted  by  the  defendant,  the  cause  and  an  original  bill  ,in  the  nature  of  a 

may  proceed  against  him  merely  upon  supplemental  bill:     Upon  the  first,  the 

the  order  of  revivor;  yet  where  he  does  benefit  of    the  former  proceedings  is 

not  make  such  admission  it  is  neces-  absolutely  obtained,  so  that  the  plead- 

sary  that  the  cause  be  heard  in  order  ings  in  the  first  cause,  and  the  deposi- 

to  obtain  the  necessary  accounts  of  the  tions  of  witnesses,   if  any  have  been 

deceased  party*s  assets  in  order  to  an-  taken,  may  be  used  in  the  same  man< 

swer  the  demands  made  against  him.  ner  as  if  filed  or  taken  in  the  second 

2  Barbour's  Ch.  Pr.   57;  Mitford's  Eq.  cause,   and   if    any  decree   has   been 

PI.  76.  made  in  the  first  cause,  the  same  de- 

8.  See  article  Hearing,  vol.  10,  p.  8.  cree  shall  be  made  in  the  second;  but 

When  ripe  for  hearing  the  cause  is  in  the  other  case  a  new  defense  may  be 
brought  on  in  the  usual  mode,  and  if  made,  the  pleadings  and  depositions 
the  decision  of  the  court  is  in  favor  of  cannot  be  used  in  the  same  manner  as 
the  bill,  the  order  pronounced  will  be  if  filed  or  taken  in  the  saro«  cause, 
that  the  original  suit  stand  revived  and  and  the  decree,  if  any  has  been  ob- 
be  carried  on  and  prosecuted  between  tained,  is  not  otherwise  of  advan- 
the  parties  in  such  suit  in  like  manner  tage  than  as  it  may  be  an  induce- 
as  between  the  paVties  to  the  original  ment  to  the  court  to  make  a  similar 
suit.  I  Hoffman's  Ch.  Pr.  383;  2  Bar-  decree.  Mitford's  Eq.  PI.  72;  3  Dan- 
bour's  Ch.  Pr.  56.  iell's  Ch.    PI.   and  Pr    (2d  Am.  ed.) 

8.  Bouvier's  L.  Diet.  172. 

Distinguished  from  Bills  of  Bevivor.  —  Why  Termed  Original.  —  These  bills 
The  distinction  between  bills  of  revivor  are  said  to  be  original  merely  for  want 
and  bills  in  the  nature  of  bills  of  re-  of  that  privity  of  title  between  the  party 
vivor  seems  to  be  that  the  former,  in  to  the  former  bill  and  the  patty  to  the 
case  of  death,  are  founded  upon  privity  latter,  though  claiming  the  same  in- 
of  blood  or  representation  by  opera-  terest,  which  would  have  permitted  the 
tion  of  law;  the  latter  upon  privity  of  continuance  of  the  suit  by  a  bill  of  re- 
estate  or  title  by  the  act  of  the  party,  vivor.  2  Barbour's  Ch.  Pr.  81;  3 
2  Barbour's  Ch.  Pr.  81;  3  Danieli'sCh.  Daniell's  Ch.  PI.  and  Pr.  (2d  Am.  edJ) 
PI.  and  Pr.  (2d  Am.  ed.)  1718.  1719. 
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upon  the  former  suit  as  if  the  suit  had  been  continued  by  a  tbill 
.of  revivor.^ 

*.  When  Necessary. —An  original  bill  in  the  nature  of  a 
bill  of  revivor  is  necessary  where  there  are  other  facts  which  may 
he  brought  in  the  litigation  besides  the  mere  question  of  the 
identity  of  the  new  party.  Where  on  the  abatement  of  the  suit 
there  is  such  a  transmission  of  .the  interest  of  the  incapacitated 
party  that  the  title  to  it  as  well  as  the  person  entitled  may  be  the 
subject  of  litigation  in  a  court  of  chancery,  the  suit  cannot  be 
continued  by  the  mere  bill  of  revivor  by  or  against  the  person  to 
whom  the  interest  is  so  transmitted.*  Under  such  circumstances 
an  original  bill  in  the  nature  of  a  bill  of  revivor  is  the  appropriate 
process  to  put  the  original  proceedings  again  in  motion  and  to 
give  to  the  complainant  the  benefit  of  the  former  proceedings.' 

1.  3  Daniell's  Ch.  PI.  and  Pr.  (2d  Spec.  T.)  9  How.  Pr.  (N.  Y.)  325;  An- 
Am.  ed.)  1718;  Mitford's  Eq.  PI.,  c.  i,  derson  v.  McNeal,  4  Lea  (Tenn.J303; 
§3;  Clare z/.  Woidale,  i  Eq.  Cas.  Abr.  3,  Slack  v,  Walcott,  3  Mason  (U.  S.)  508; 
par.  3;  Slack  v  Walcott,  3  Mason  (U.  Aity.-Gen.  v.  Foster,  2  Hare  82. 

S.)   508.     See  also   Douglass   v.   Sher-  A  bill  of  revivor,  properly  so  called, 

man,  2  Paige  (N.  Y.)  358.  lies  where  a  death  intervenes  and  it  is 

Where  the  Validity  of  Alleged  TransmiB-  necessary  to  bring  the  proper  repre- 

iion  of  Interest  Is  Established,  the  party  sentatives  of  the  deceased  party  in  the 

to  the  new  bill  will   be  equally  bound  realty  or  in   the   personalty  before  the 

by  or  have  advantage  of  the  proceed-  court.     In  such  case  there  is  no  other 

ings  on  the  original  bill  as  if  there  had  fact  to  be  ascertained  than  whether  the 

been  such  a  privity  between  him  and  new  party  brought  before  the  court  as 

the  party  to  the  original  bill  claiming  executor  or  heir  at  law  has  the  charac- 

the  same  Interest.      2   Barbour*s  Ch.  ter  imputed  to  him.     If  he  has,  the  re- 

Pr.  8r:  Mitford's  Eq.  PI.  97;  Houlditch  vivor  is  of  course.     But  if  the  death  of 

V,  Donegall,  i  Sim.  &  St.  495.  the  parly  is  attended  with  such  a  trans- 

A  Devisee  cannot  maintain  a  bill  of  mission  of  his  interest  that  the  title  to 

revivor,  but  he  may  maintain  an  orig-  it  as  well  as  the  person  entitled  may 

inal  bill  in  the  nature  of  a  bill  of  re-  be  litigated  in  this  court,  as  in  case  of 

vivor,  and  thus  obtain  the  benefit  of  a  devise  of  real  estate,  the  suit  cannot 

the  original  proceedings,  as  well  before  be  continued  by  a  bill  of  revivor.     An 

as  after  there  has  been  a  decree  in  the  original  bill  in  the  nature  of  a  bill  of 

original  suit.       Pendleton  v.    Fay,    3  revivor  upon  which  the  title   may  be 

Paige  (N.  Y.J  205,  note;  Slack  v.  Wal-  litigated  must  be  filed.     Peer  ».  Cook e- 

colt,  3  Mason  (U.  S.)  508.  row,  14  N.  J.  Eq.  361. 

2.  2  Barbour's  Ch.  Pr.  80;  3  Daniell's  **  There  are  many  cases,  even  when 
Ch.  PI.  and  Pr.  (2d  Am.  ed.)  1718.  the  abatement  is  by  death,  to  which  the 

Such  person,  if  he  succeeds  to  the  in-  simple  bill  of  revivor  does  not  apply, 

terest  of  a  complainant,  is  entitled  to  These  are  cases  where  other  facts  may 

the  benefit  of  the  former  suit,  and  if  he  be  brought  into  litigation  besides  the 

succeeds  to  the  interest  of  a  defendant,  mere  que.stion  of  the  character  of  the 

the    complainant    is    entitled    to    the  new  party.     Under  such  circumstances 

benefit  of  the  former  suit  against  him.  an  original  bill  in  the  nature  of  a  bill 

2  Barbour's  Ch.  Pr.  81.  of  revivor  is  the  appropriate  process  to 

8.  3    Daniell's   Ch.    PI.   and  Pr.  (2d  bring  these  facts  before  the  court  and 

Am.   ed.)  1718;    Story's  Eq.   PI.   (loth  to  put  the  original  proceeding  again  in 

^d-)i  §  377;  Welch  v,  Louis,  31  111.  446;  motion  and  to  enable  the  new  party  to 

Russell   V.   Craig,    3   Bibb   (Ky.)  377;  have   the   benefit  of   the    former  pro- 

Pingree    v.    Coffin,    12    Gray    (Mass.)  ceedings.     Story's  Eq.  PI.,  §377.     The 

288:  Peer  v.  Cookerow,  13  N.  J.  Eq.  ground  of  distinction  is  that  bills  of  re- 

136;  Lyons  v.  Van  Riper,  26  N.  J.  Eq.  vivor    proper    are    founded    on   mere 

337;  Douglass  z/.  Sherman,  2  Paige  (N.  privity  of  blood  or  representation  by 

Y.)  358;  Spier  V.  Robinson,  (Supm.  Ct.  operation  of  law;  and  original  bills  in 
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Dtyiiae.  —  Thus  a  devisee  cannot  revive  a  suit  by  a  bill  of 
revivor,^  but  if  he  wishes  to  obtain  the  benefit  of  the  former  suit 
he  must  do  so  by  filing  an  original  bill  in  the  nature  of  a  bill  of 
revivor.* 

Adminiatrator  de  Bonii  Non  —  Affignee.  —  It  has  been  held  that  this 
is  also  the  proper  bill  by  which  to  bring  in  an  administrator 
de  bonis  non  when  an  administrator  who  was  a  party  dies,*  or 
to  bring  in  an  assignee  in  bankruptcy  or  insolvency.* 

the   nature  of  bills  of    revivor   upon  same  advantage  of  the  decree  as  an 

privity  of  estate  or  title  by  the  act  of  heir    or    executor,    without    entering 

the   party.      Story's    Eq.    PL,   §  379.  again  into  the  merits  of  the  cause;  and 

And  when  the  validity  of  the  alleged  the  decree  ought  to  be  neither  longer 

transmission    of   interest  in  the  latter  nor  shorter  than  the  first  decree.'* 

class  of  cases  is  established,  the  party  "  That  a  devisee  may  have  an  orig- 

to  the  new  bill  will  be  equally  bound  inal  bill  to  assert  his  right,  when  it  is 

by  or  have  advantage  of  the  proceed-  of  a  nature  to  be  cognizable  in  a  court 

ings  in  the  original  bill  as  in  cases  of  of  equity,  there  is  no  doubt;  and  where 

privity    of    blood    or     representation,  proceedings  have  been  had  by  a  suit  in 

Story's  Eq.  PL,  §  380."     Northman  v.  the  name  of  the  devisor,  if  the  devisee 

Liverpool,  etc.,  Ins.  Co.,  i  Tenn.  Ch.  wishes  to  obtain   the   beneht  of  such 

317.  proceedings,  it  is  clear  that  he  may  do 

Where  New  Matter  Most  Be  Shown.  —  so  by  an  original  bill  in  the  nature  of 

If  a  suit  becomes  abated,  and  nothing  a  bill  of  revivor.     But  according  to  the 

but  the  death  of  the  party  need  be  es-  well-settled  doctrine  in  courts  of  chan- 

tablished  to  show  the  liability  of  the  eery,  a  devisee  cannot  have  a  bill  of 

survivors,   a  bill   of  revivor  alone  is  revivor."     Russell   v.   Craig,   3    Bibb 

safficient;    but   where  a    new    matter  (Ky.)377. 

must  be  shown  and  proved,  there  a  *'  It  is  well  settled  that  if  the  corn- 
supplemental  bill  must  be  filed.  Ross  plainant  in  an  equity  suit  brought  to 
V.  Hatfield,  2  N.  J.  Eq.  363.  set  aside  a  conveyance  of  land  dies, 

1.  Russell  V,  Craig,  3  Bibb  (Ky.)  377;  leaving  a  will  devising  the  land  in  con- 
Pingree  v.  Coffin,  12  Gray  (Mass.)  288;  troversy,  and  ihe  devisee  seeks  to  re- 
Slack  V,  Walcott,  3  Mason  (U.  S.)  vive  the  original  suit,  he  can  only  do 
508.  it  in  that  mode  which  will  give  the 

8.  Russell  V.  Craig,  3  Bibb(Ky.)377;  heirs  at  law  of  his  testator  an  oppor- 

Pingree  v.  Coffin,  12  Gray  (Mass.)  288;  tunity  to  dispute  the  validity  of  the 

Lyons  v.  Van  Riper,  26  N.  J.  Eq.  337;  will.      This  cannot  be  effected   by  a 

Brady  v.  McCosker,  i  N.  Y.  214;  Spier  simple  bill  of  revivor,  for  the  inquiry 

V,  Robinson,  (Supm.   Ct.   Spec.  T.)  9  there  is  limited  to  the  ascertainment  of 

How.  Pr.  (N.  Y.)325;  Anderson  r/.  Mc-  the  person  upon  whom  the  law  casts 

Neal,  4  Lea  (Tenn.)  303;  Slack  v,  Wal-  the  inheritance  on  the  death  of  the  an- 

cott,   3  Mason  (U.   S.)   508;    Clare  v.  cestor.     In  order,  therefore,  10  bring 

Wordell,  2  Vern.  548.  those  facts  before  the  court  which  are 

In  Clare  r.  Wordell,  2  Vern.  548,  it  necessary  to  afford  an  opportunity  to 

was  held  that  a  devisee  may  bring  an  dispute   the   title  of  the  devisee,  an 

original  bill  in  the  nature  of  a  bill  of  original  bill  in  the  nature  of  a  bill  of 

revivor,  and  shall  have  the  same  ad-  revivor  is  held  to  be  the  appropriate 

vantage  of  a  decree  as  an  heir  or  ex-  process."    Lyons  z^.  Van  Riper,  26  N.  J. 

ecutor,  and   the   defendant  is   not  at  Eq.  337,  citing  Story's  Eq.  PL,  §|  377, 

liberty  to  make  a  new  defense.    The  378;  Peer  v,  Cookerow,  14  N.  J.  Eq. 

court  said:     '*  Where  the  bill,  although  361. 

original,  is  only  to  supply  the  want  of  8.  Phelps    v,   Sproule,  4  Sim.   318: 

privity,  and  in  all  other  matters  but  as  Huggins  v.   York   Bldgs.   Co.,   3  £q. 

a  bill  of  revivor,   I   think  the  decree  Cas.  Abr.  3,  par.  14. 

ought  to  be  carried   on   in   the  same  4.  Harrison  v.  Ridley,  2  Comyns  589. 

manner  as  it  would  have  been  upon  a  Lord  Eldon  in  Randall  v.  Mumford,  18 

bill    of    revivor    if    the    plaintiff   had  Ves.  Jr.  424,  spoke  of  the  bill  by  which 

claimed  in  privity.     There  is  no  reason  an  assignee  is  made  a  party  as  a  **  bill 

why  the  devisee  should  not  have  the  of    revivor    or   supplemental    bill    In 
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c.  Parties.  —  An  original  bill  in  the  nature  of  a  bill  of  revivor 
is  founded  on  privity  of  estate  or  title  by  act  of  the  party,*  and 
a  bill  of  this  nature  can  be  maintained  only  by  or  against  some 
person  claiming  in  privity  with  the  party  by  whose  death  the 
abatement  was  caused.* 

d.  Form  of  Bill  —  in  eentrai.  —  An  original  bill  in  the  nature 
of  a  bill  of  revivor  should,  generally  speaking,  set  out  the  same 
facts  as  a  bill  of  revivor.' 

Kaaner  of  Truumiision  of  Interest.  —  The  bill  should  state  the  manner 
in  which  the  decedent's  interest  has  been  transmitted.* 

Statement  of  Bights  Aceming  liy  Tranemieiion.  —  The  bill  should  charge 
the  validity  of  the  transmission  and  state  the  rights  accruing 
thereby.* 

Prayer.  —  The  prayer  is  that  the  suit  be  revived  and  that  the 
plaintiff  have  the  benefit  of  the  former  proceedings  therein.* 

e.  Questions  Raised  by  Bill.  —  While  in  the  case  of  a  bill 

the  nature  of  a  bill  of  revivor."    See  v,  Latouche.  2  Bltgh  585;    Tonkin  v. 

Lowry  v,  Morrison,  11  Paige  (N.  Y.)  Leth bridge.  Coop.  t.  Eld.  43;  Slack  v, 

327.  Walcott,  3  Mason  (U.  S.)  508. 

'*  Perhaps  it  riay  be  more  appropri-  Neoesiity  of  Bringing  hi  All  Parties  to 

ately   termed  an  original  bill  in  the  Original  Snit.  —  In  an  original  bill  in 

nature  of  a  bill  of  revivor  and  supple-  the  nature  of  a  bill  of  revivor,  as  in  the 

ment.     It  is  an   original   bill  in    the  case  of  a  bill  of  revivor  filed  by  a  per- 

nature  of  a  bill  of  revivor  so  far  as  it  son  who  is  not  a  party  to  the  original 

seeks  to  revive  or  continue  the  former  suit,  all  (he  surviving  parties  to  the 

proceeding  in  the  name  of  a  new  com-  original  suit  who  have  any  interest  in 

plainant  upon  whom  the  right  to  con-  the    further    proceedings   to    be    had 

tinue  the  proceedings  is  not  cast  by  the  therein  must  be  made  parties  either  as 

operation  of  law  merely,  but  one  upon  complainants  or  as  defendants.     Farm- 

whom  the    right  is  conferred  by  the  ers'  L.  &  T.  Co.  v,  Seymour,  9  Paige 

operation  of  law  in  connection  with  an  (N.  Y.)  538. 

alleged  act  of  the  former  complainant,  3.  3  Daniell's  Ch.    PI.   and    Pr.  (2d 

the  validity  of  which  act  may  be  con-  Am.  ed.)  1720;    Story's  Eq.  PI.  (loih 

troverted  by  the  defendant.     And  it  is  ed.).  §   386.     See  supra,    1.    3.  g,   Re^ 

certainly  supplemental  in  its  nature  so  quisites  0/ Bill, 

far  as  it  seeks  to  supply  defects  in  4.  3  Daniell's  Ch.   PI.  and  Pr.   (2d 

a  suit."      Sedgwick    v.   Cleveland.    7  Am.  ed.)  1720;    Pingree  v.  Coffin,  12 

Paige  (N.  Y.)  287.     See  also  Webster  v.  Gray  (Mass.)  319,   wherein   the   court 

Hitchcock,  It  Mich.  56;  Griggs  v.  De-  said:  '*  When,  upon  the  death   of  the 

troit,    etc.,     R.    Co.,    10    Mich.     117;  sole  plaintif!  in  a  bill  in  equity,  his  in- 

Brewer  v.  Dodge,  28  Mich.  359.  terest  has  been  transmitted  to  another 

Bapplemental  Bill.  —  It  has  been  held,  as  devisee  of  his  estate,  such  devisee 

however,  that  bankruptcy  only  renders  must  come  in  by  a  bill  in  the  nature  of 

a  suit  defective,  but  does  not  abate  it,  a  bill  of  revivor,     buch  bill  must  allege 

and  that  consequently  it  is  to  be  con-  the  newly  acquired  interest,  and  this 

tinued   by  a  supplemental  bill.     Col-  allegation  may  be  litigated.     The  bill 

lateral   Security   Bank   v.    Fowler,   42  should  state  the  manner  in  which  the 

Md.  393;  Johnson  7'.  Fitzhugh,  3  Barb,  interest  of  the  party  deceased  has  been 

Ch.  (N.   Y.)  360;  Lee  v.   Lee,  i   Hare  transmitted."      Citing  Story's  Eq.    PI. 

617;    Robertson  v.  Southgate,  5  Hare  386;  Mitford's  Eq.  PI.  97. 

223.  5.  Mitford's  Eq.  PI.  97;  Story's  Eq. 

1.  2  Barbour's  Ch.  Pr.  82;  Story's  PL  (loth  ed.),  §386;  Phelps  v.  Sproule, 
Eq.  PI  (loth  ed.),  §  379.  4  Sim.  318. 

2.  3  Daniell's  Ch.  PI.  and  Pr.  (2d  6.  a  Barbour's  Ch.  Pr.  83;  3  Daniell's 
Am.  ed.)  1720;  Oldham  v.  Eboral.  Ch.  PI.  and  Pr.  (2d  Am.  ed.)  1721; 
¥    Coop.     Sel.     Cas.     27;      Rylands  Phelps  v,  Sproule,  4  Sim.  318. 
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In  Equity.  REVIVOR  OF  SUITS        Bills  of  Eeviw,  ete. 

of  revivor  nothing  can  be  contested  except  whether  or  not  the 
party  is  heir  or  personal  representative,*  yet  in  the  case  of  an 
original  bill  in  the  nature  of  a  bill  of  revivor  the  nature  and 
operation  of  the  entire  act  by  which  the  privity  of  an  estate  or 
title  is  created  is  open.* 

/.  Demurrer,  Plea,  or  Answer.  —  Demurrers  or  pleas  to 
original  bills  in  the  nature  of  bills  of  revivor  may  be  put  in  as 
in  the  case  of  original  bills  or  bills  of  revivor,  and  the  practite 
with  regard  to  demurring,  pleading,  and  answering  them  is  the 
same  as  the  practice  upon  original  bills.' 

g.  Hearing.  —  An  original  bill  in  the  nature  of  a  bill  of  revivor 
must  be  brought  on  for  hearing  in  the  same  manner  as  in  the 
case  of  original  bills,  in  order  that  any  benefit  may  be  derived 
from  it.'* 

h.  Decree.  —  On  an  original  bill  in  the  nature  of  a  bill  of 
revivor,  the  revivor  can  be  obtained  only  by  decree,  and  not  by 
an  order  to  revive.* 

5.  Bins  6f  Revivor  and  Supplement  —  a.  Definition  and 
Nature.  —  A  bill  of  revivor  and  supplement  is  a  compound  of 
a  supplemental  bill  and  a  bill  of  revivor,  and  not  only  continues 
the  suit  which  has  abated  by  the  death  of  the  plaintiiT,  or  the 
like,  but  supplies  any  defects  in  the  original  bill  arising  from  sub- 
sequent events,  so  as  to  entitle  the  party  to  relief  o«  the  whole 
merits  of  his  case.® 

The  Supplemental  Hatter  must  have  been  newly  discovered  and 
should  be  verified  by  affidavit.'' 

1.  See  supra^  I.  3.  f.  Questions  Raised  bill,  so  as  to  entitle  the  plaintiff  to  re- 

by  Bill.  lief  commecwurate  with  the  merits  of 

3.  3   Daniell's    Ch.   PI.  and  Pr.  {2d  the  case.     Westcott  v.  Cady,  5  Johns. 

Am.  p.d.)i7iq;  2  Barbour's  Ch.  Pr.  82;  Ch.  (N.  Y.)  334;  Eastman  v,  Batchel- 

Slack  V.  Walcotl,  3  Mason  (U.  S.)  508.  der,  36  N.  H.  141. 

3.  3  DanisU's  Ch.  PI.  and  Pr.  (2d  In  Hampton  v.  Birchall,  5  Beav.  330. 
Am.  ed.)  172T.  See  in  general  articles  it  was  held  that  such  a  bill  will  not 
Demurrers  in  Chancery,  vol.  6,  p.  cure  a  defect  which  is  apparent  upon 
3^1;  Pleas  in  Equity,  vol.  16.  p.  585.  the  face  of  the  originil  bill. 

4.  2  Barbour's  Ch.  Pr.  84;  3  Daniell's  Time  of  FUing.  —  It  would  seem  that 
Ch.  PI. 'and  Pr.  (2d  Am.  ed.)  1721.  See  a  bill  of  revivor  and  supplement  may 
article  Hearing,  vol.  10,  p.  8.  be  filed  at  any  time  as  a  matter  of  right 

6.  2  Barboar's  Ch.  Pr.  84.  within  the  ordinary  periods  of  limita- 

6.  Bouvier's  L.  Diet.:  Barbour's  Ch.  tion.     Young  v.  KeUy,  3  App.  Gas.  (D. 

Pr.  88;  Westcott  v.  Cady,  5  Johns.  Ch.  C.)  296. 

(N-  Y.)  334;  Bampton  v.  Birchall,  5  7.  Pendleton  v.  Fay,  3  Paige  (N.  Y.) 
Beav.  330.  And  see  to  the  same  effect  204,  note;  Qiiackenbush  v.  Leonard,  10 
Pendleton  V.  Fay,  3  Paige  (N.  Y.)  205,  Paige  (N.  Y.)  131;  Harrington  v. 
note;  Quackenbush  v.  Leonard,  10  Becker,  2  Barb.  Ch.{N.  Y.)  75;  Bowie 
Paige  (N.  Y.)  131 ;  Harrington  v.  «/.  Minter,  2  Ala.  406,  the  court  saying: 
Becker,  2  Barb.  Ch.  (N.  Y,)  75;  West-  "  Where  a  complainant  has  a  right  to 
cott  V.  Cady,  5  Johns.  Ch.  (N.  Y.)  33^;  revive  a  suit,  he  may  add  to  the  bill  of 
Eastman  v.  Batchelder,  36  N.  H.  141;  revivor  such  supplemental  matter  as  is 
Bowie  V.  M inter,  2  Ala.  406.  proper  to  be  added.  But  the  supple- 
Effect  Of  . —  A  bill  of  revivor  and  sup-  mental  matter  must  have  been  newly 
plement  not  only  revives  the  original  discovered  and  verified  by  affidavit, 
suit,  but  supplies  defects  arising  from  and  may  be  demurred  to  by  the  de- 
events  subsequent  to  filing  the  original  fendant."     Citing  Westcott  &.  Cady,  5 
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In  B^ty.  AND  A  CTIONS.  BUla  of  Eevivor,  etc. 

b.  When  Proper.  —  Where  a  suit  becomes  abated,  and  the 
rights  of  the  parties  are  affected  by  any  act  besides  the  event  by 
which  the  abatement  happens,  as,  for  instance,  by  a  settlement 
or  a  devise,  under  certain  circumstances,  in  order  to  bring  before 
the  court  the  whole  matter  necessary  for  its  consideration,  the 
parties  must,  by  a  supplemental  bill  added  to  and  made  a  part  of 
the  bill  of  revivor,  show  the  settlement  or  devise,  or  any  other 
act  by  which  their  rights  are  affected.* 

c.  Form  of  Bill  —  in  Genml.  —  A  bill  of  revivor  and  supple- 
ment  being,  as  has  been  seen,  merely  a  compounding  of  the  two 
species  of  bills  mentioned,  it  should  be  framed  in  the  same 
manner.* 

Introduction  of  Now  Matter.  —  It  is  held  that  new  matter  may  be 
introduced  into  a  bill  of  revivor  and  supplement  so  that  defects 
in  the  original  bill  arising  from  subsequent  events  will  be  sup- 
plied, provided  the  original  bill  shows  a  case  for  the  CDmplaiilant, 
other^yise  not.* 

d.  Demurrer,  Plea,  or  Answer.  —  A  bill  of  revivor  and 

supplement  must  be  proceeded  upon  in  the  same  manner  as  bills 
of  revivor  or  supplemental  bills.^  Such  bills  are  liable  to  the 
same  description  of  defense  to  which  the  bills,  if  separate,  would 
be  subject ;  *  and  where  matters  contained  in  the  bill  are  irrelevant 
or  improper,  the  defendant  may  avail  himself  of  the  objection 
either  by  a  plea  or  demurrer  or  by  exceptions  for  impertinence.® 

Johns.  Ch.  (N.   Y.)  334;    Douglass  v.  of  the  suit  against  such  heirs,  the  suit 

Sherman.  2  Paige  (N.  Y.)  360;  Pendle-  must  be  revived  by  a  bill  of  revivor 

ton  V.  Fay,  3  Paige  (N.  Y.)  205,  noie;  and  supplement  against  the  purchaser. 

Randolph  v,  Dickerson,  5  Paige  (N.  Y.)  Harrington  v.  Becker,  2  Barb.  Ch.  (N. 

517.  Y.)  75. 

1.  3  Daniell's  Ch.  PI.  and  Pr.   (2d  3.  2  Barbour's  Ch.  Pr.  89:  Cooper's 

Am.  cd.)  1722;    Merrywether  v.  Mel-  ^Eq.  PI.  84. 

Itsfa,   13  Ves.  Jr.   161;    Rylands  v.  La  8.  Eastman  v.  Balchelder,  36  N.  H. 

Touche,  2  Bligh  566.  141.      In    this    case    the    court    said: 

If  any  other  event  which  occasions  "  New  matter  may  be  introduced  into 
an  abatement  is  accompanied  or  fol-  a  bill  of  revivor  and  supplement,  so 
lowed  by  any  matter  necessary  to  be  that  defects  in  the  original  bill  arising 
stated  to  the  court,  either  to  show  the  from  subsequent  evenis  may  be  sup- 
rights  of  the  parties  or  to  obtaiQ  the  plied.  Westcott  v.  Cady,  5  Johns.  Ch. 
full  benefit  of  the  suit,  beyond  what  is  (N.  Y.)  334;  Pendleton  v.  Fay,  3  Paige 
merely  necessary  to  show  by  or  against  (N.  Y.)  204.  But  ihis  cannot  be  done 
whom  the  cause  is  to  be  revived,  duch  with  any  effect  where  there  is  nothing 
matter  roust  be  set  forth  by  way  of  in  the  original  bill  by  which  it  may  be 
supplemental  bill  added  to  the  bill  of  sustained.  3  Daniell's  Ch.  Pr.  1722; 
revivor.  2  Barbour's  Ch.  Pr.  89;  Mit-  Bampton  v.  Birchall,  5  Beav.  330. 
ford's  £q.  PI.  70;  Bowie  v.  Minter,  The  original  bill  must  show  a  case  for 
2  Ala.  406;  Harrington  v.  Becker,  2  the  complainant,  otherwise  the  new 
Barb.  Ch.  (N.  Y.)75:  Westcoitv.  Cady,  matter  would  be  a  new  cause  in  court." 
5  Johns.  Ch.  (N.  Y.)  334;  Rufsell  v.  4.  3  Daniell's  Ch.  PI.  and  Pr.  (2d 
Sharp,  I  Ves.  &  B.  500;  Bampton  z^.  Am.  ed.)  1722;  Story's  Eq.  PI.  (loth 
Birchall,  5  Beav.  330.  ed.),  §  387;  Cooper's  Eq.  PI.  84.     See. 

Where  a  suit  abates  by  the  death  of  also  Pendleton  v.  Fay,  3  Paige  (N.  Y.) 

one  of  the  original  defendants,  and  a  205,  note, 

third  party  subsequently  acquires  the  6.  2  Barbour's  Ch.  Pr.  89. 

interest  of  the  deceased  party  by  pur-  6,  Pendleton  v.  Fay,  3  Paige  (N.  Y.) 

chase  from  his  heirs  before  the  revival  205,  note. 
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Za  Xqoity.  REVIVOR  OF  SUITS       ttotutory  BaWtiUtM. 

e.  Hearing.  —  In  all  cases  of  bills  of  revivor  and  supplement, 
the  case  should  be  set  down  for  hearing  against  all  the  parties, 
even  though  the  bill  is  only  a  bill  of  revivor  against  one  and  an 
order  to  revive  has  been  obtained.* 

6.  Original  Bills  in  Nature  of  Revivor  and  Supplement.  —  Where 
the  subject-matter  of  a  suit  in  chancery  is  assigned  by  the  com- 
plainant, the  suit  can  no  longer  be  prosecuted  in  his  name  after 
the  assignment  is  brought  to  the  notice  of  the  court,*  and  the 
only  mode  in  which  the  assignee  can  revive  or  get  the  benefit  of 
the  original  suit  is  by  filing  an  original  bill  in  the  nature  of  a  bill 
of  revivor  and  supplement.*  Where  a  defendant  in  such  original 
suit  is  entitled  to  revive  the  proceedings  therein,  he  must  do  so 
by  a  similar  bill.'* 

7.  Modern  Statntory  Substitutes  —  a.  In  General.  —  In  many 
of  the  states  at  the  present  time  are  to  be  found  substitutes  for 
the  bill  of  revivor,  such  as  revivor  by  motion,  by  petition,  by 
scire  facias,  by  suggestion,  by  orders  of  revivor*  and  by  amend- 
ment.*    As  has  already  been  stated,  these  statutory  methods, 

Demurrer  to  Supplemental  Matter  Im-  in  the  property  in  coniroversy  is  traos- 

properly    Inserted.  —  In    Randolph    v.  mitted   by  a  devise,  or  in  any  other 

Dickerson,  5  Paige  (N.  Y.)  517,  it  was  manner,  so  that  the  title  as  well  as  the 

held  that  the  improper  insertion  of  sup-  person  entitled  may  be  questioned,  the 

plemental  matter  in  a  bill  of  revivor  suit  cannot  be  continued  by  a  bill  of 

and  supplement  does  not  authorize  the  revivor.     In  such  cases  an  original  bill 

defendant  to  demur  to  the  whole  bill;  in  the  nature  of  a  bill  of  revivor  and 

he  should  demur  to  the  supplemental  supplement  must  be  filed,  in  which  the 

matter  only.  title  may  be  litigated."     Manchester  r. 

1.  3   Daniell's   Ch.   PI.  and    Pr.  (2d  Mathewson,  2  R.  I.  416. 
Am.   ed.)   1723;  Lake  v.  Austwick,  4       4.  Anderson  v.  White,  10  Paige  (N. 

Jur.  314  Y.)575. 

3.  Webster  r.  Hitchcock,  11  Mich.  56;        6.  SoTivor  by  Motion  or  Petition.  —  la 

Mason  v.  York,  etc.,  R.  Co.,  52  Me.  82.  New  York^  before  the  adoption  of  the 

8.  Webster  V.  Hitchcock,  II  Mich.  56;  ^Code  of  Civil  Procedure,   the   proper 

Perkins     v.   Perkirls,    16    Mich.    162;  method  of  reviving  a  suit  in  equity  was 

Fulton  V.  Greacen,  44  N.  J.  Eq.  443;  either  a  bill  of  revivor  or  a  motion  or 

Anderson  v.   White,   10  Paige  (N.  Y.)  petition  by  the  proper  representative. 

575;    Douglass   V,  Sherman,    2   Paige  White  v,  Buloid,  2  Paige  (N.  Y.)475; 

(N.  Y.)  358;  Brady  v.  McCosker,  i  N.  Douglass  v.  Sherman,  2  Paige  (N.  Y.) 

Y.  214;  Van  Hook  v.  Throckmorton,  8  358;  Bornsdorff  v.  Lord,  41  Barb.  (N. 

Paige  (N.  Y.)  33;  Sedgwick  v,  Cleve-  Y.)   ^i;  Leggett   v.    Dubois,  2   Paige 

land,  7  Paige  (N.  Y.)  287;  Manchester  (N.  Y.)  211;    Wilkinson   v.    Parish,  3 

V.  Mathewson,  2  R.  I.  416.  Paige  (N.  Y.)  653. 

Where  a  sole  complainant,  suing  in  *'  The  proper  course  to  be  adopted  by 
his  own  right,  transfers  his  whole  in-  the  heirs  or  personal  representatives  of 
teresi  in  ihe  subject-matter  of  the  liti-  a  deceased  complainant  to  revive  the 
gallon,  the  complainant  being  no  longer  suit,  under  the  115th  section  of  the  Re- 
able  to  prosecute  the  suit  for  want  of  vised  Statutes  before  referred  to,  is  for 
interest,  and  his  assignee  claiming  by  them  to  apply  to  the  coutt  upon  a  pe- 
a  title  which  may  be  litigated,  the  bene-  tition  or  affidavit,  stating  the  death  of 
fit  of  the  former  proceedings  cannot  the  complainant  and  showing  that  they 
be  obtained  by  a  mere  supplemental  in  fact  sustain  the  character  in  which 
bill,  but  must  be  sought  by  an  original  ihey  claim  the  right  to  revive.*'  Doug- 
bill  in  the  nature  of  a  supplemental  bill,  lass  V.  Sherman,  2  Paige  (N.  Y.) 
Fulton  V.  Greacen,  44  N.  J.  Eq.  443.  358. 

'•  Generally,  when,  by  the  death  of  In  New  Hampshire  *'  no  proceeding 

a  party,  the  suit  abates,  and  his  interest  in  equity  shall  be  abated  if  the  person 
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lA  Bqnitj.  AND  ACTIONS.  8tatator7  Babrtitiitai. 

while  providing  substitutes  for  the  bill  of  revivor,  do  not  deprive 
a  party  of  the  right  to  resort  to  such  a  bill  should  he  desire  to 
do  so.* 

b.  Revivor  on  Motion  or  Petition  —  (i)  Who  May  Main- 
tain.—  A  personal  representative  of  the  complainant  in  the 
original  suit  may  revive  on  motion  or  petition.* 

(2)  Farm  of  Petition,  —  A  petition  for  the  revival  of  a  suit 
should  as  a  rule  contain  the  substance  of  what  is  required  to  be 
stated  in  a  bill  of  revivor,  though  such  petition  may  be  very 
short.* 

(3)  Notice  of  Application.  —  Due  notice  of  the  application 
should  be  given  to  other  parties  who  have  appeared  in  the  cause 
and  who  do  not  join  in  the  application,  so  as  to  give  them  an 
opportunity  to  be  heard  as  to  the  right  of  the  applicants  to 
revive.* 

(4)  Order  of  Revivor,  —  The  order  of  revivor  upon  petition 

whoshaU  become  interested  shall,  on  an  original  bill;  and  the  appearance 

his  petition,  briefly  setting  forth  his  re-  shall  be  entered  and  the  like  proceed- 

lation  to  the  cause,   be  admitted   to  ings  be  had  as  on  original  bills,  so  far 

prosecute  or  defend  as  a  party  thereto;  as  they  have  not  before  taken  place,  or 

nor  if  such  person,  upon  petition  of  the  in  the  manner  provided  by  the  statute." 

adverse  party,  briefly  stating  his  rela-  Chancery  R  ule  21,  37  Me.  590. 

tion  to  the  cause,  shall  be  by  order  (Krderi  of  Bevivor.  —  In  England^  by 

of  the  court  duly  notified  to  appear  statute  15  &  16  Vict.,  c.  86,  §  52,  on  the 

therein.    If  the  person  so  notified  shall  abatement  of  a  suit  by  death,  marriage, 

neglect  to  appear,  the  bill  shall  be  taken  or  otherwise,  an  order  of  revivor  may 

as  against  him  as  confessed.*'    Chan-  be  obtained  from  the  court  as  of  course, 

eery  Rule  28,  38  N.  H.  610.  Similar  provisions  have  been  adopted 

In  Indiana^  under  the  former  prac-  in  the  following  states:  Alabama^  Rule 

tice,  if  a  defendant  in  chancery  died  be-  06,  R.  C.  837;  Arkansas^  Mansf.  Dig. 

fore  he  had  answered,  the  suit  could  be  (1884),  §  5240;  Kentucky^  Bullitt's  Civ. 

revived,  only  by  a  bill  of  revivor;  but  if  Code  (1895),  §  500  et  seqr^   Michigan^ 

he  died  after  the  answer  was  filed,  the  How.  Stat.  (1882),  §  5656;  Nebraska^ 

suit  might  be  revived  by  virtue  of  the  Code   Civ.    Pro.,  §§   458,    472;    New 

statute  on  motion  of  the  complainant  Jersey^  Gen.  Stat.,  p.  2. 

without  such  bill.    Aldridge  v,  Dunn,  1.  See  supra,  f.  iioo.    And  see  Reid 

7  Blackf.  (Ind.)  249.  v,  Stuart,  20  W.  Va.  392;  Bock  v.  Bock, 

BeviTor  by  Scire  Fadas.  —  In  Virginia  24  W.  Va.  586. 

it  was  held  that  a  bill  of  revivor  is  un-  2.  White  v,  Buloid,  2  Paige  (N.  Y.) 

necessary  where  a  mere  revival  of  the  475. 

suit  is  sought,  a  scire  facias  being  suffi-  8.  Wilkinson  v.  Parish,  3  Paige  (N. 

cient.    Vaughan  v.  Wilson,  4  Hen.  &  Y.  653. 

M.  (Va.)  480,  the  court  saying:  **  The  The  Proper  Conne  to  Be  Adopted  by  the 

sci.  fa.  is  given  by  an  act  of  the  assem-  Hein  or  Personal  BepreeentatlTOS  of  a 

bly,  and  a  bill  is  not  necessarv,  where  deceased  complainant  to  revive  a  suit 

nothing  but  the  mere  revival  is  sought,  under  the  statute  is  for  them  to  apply  to 

But  the  defendant  may  plead  or  demur  the  court  upon  a  petition  or  affidavit  stat- 

to  the  sci.  fa.,  as  he  might,  before  the  ing  the  death  of  the  complainant,  and 

act,  to  a  bill  of  revivor;  and  so  at  the  showing  that  they  in  fact  susuin  the 

hearing,  if  the  party  do  not  entitle  him-  character  in  which  they  claim  the  right 

self  to  revive,   the  suit  may  be  dis-  to  revive;  and  if  they  claim  the  right  to 

missed.'*  revive  as  executors  it  should  appear 

BoviTor  by  Amendment.  —  In  Maine  that  they  have  taken  probate  of  the 

"  bills  may  be  revived  in  proper  cases  will.     Douglass  v.  Sherman,  2  Paige 

by  an  amendment  filed  with  the  clerk,  (N.  Y.)  358. 

on  which  a  subpoena  and  other  process  4.  Douglass  v.  Sherman,  2  Paige  (N. 

may  issue  and  be  served  as  in  case  of  Y.)  358. 
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should  state  the  particular  character  in  which  the  applicants  are 
permitted  to  revive  and  continue  the  suit,  and  the  cause  is  to 
be  entitled  accordingly  in  all  subsequent  orders  and  petitions 
therein.* 

n.  At  CoMXCN  Law  ahd  uhbeb  Codes  aitd  Pbactigs  Acts— 
1.  Common-law  Rule  as  to  Abatement  of  Actions.  -^  At  common  law, 
on  the  death  of  a  party,  the  action,  as  respects  his  interest,  abso- 
lutely abated,  and  although  the  cause  of  action  survived,  it  could 
be  made  available  to  his  representative  only  by  the  commence- 
ment of  a  new  action.*  The  subject  of  abatement  of  actions  by 
the  death  of  a  party  is  fully  treated  in  the  article  Death,  vol.  5, 
p.  786. 

Abfttement  by  Xairiage.  —  As  to  the  effect  at  common  law  upon  a 
pending  action  of  the  marriage  of  a  female  plaintiff  thereto,  see 
the  article  HUSBAND  AND  WiFE,  vol.  10,  p.  234. 

2.  Statutory  Changes  —  In  OeneraL  —  In  order  to  obviate  the 
inconvenience  resulting  from  the  common-law  rule  as  to  the 
abatement  of  actions  by  the  death  or  other  disability  of  a  party 
statutes  have  been  enacted  in  England  and  in  the  various  states 
of  the  American  Union  providing  a  summary  mode  for  making 
the  proper  representatives  of  the  deceased  or  disabled  party 
parties  to  the  action  where  the  cause  thereof  survives.* 

1.  Douglass  V,  Sherman,  2  Paige  (N.  8.  Gould  v,  Carr,  33  Fla.  523;  Brown 

v.)  358.  V,  Parker,  15  111.  307;  Ela  v.  Rand,  4 

Serviee  of  Order.  —  The  service  of  an  N.  H.  54;  Moore  v.  Hamilton,  44  N.  Y. 

order  to  revive  where  the  application  666;    HeinmuUer  v.   Gray,   35   N.  Y. 

has  been  made  by  petition  should  be  on  Super.  Ct.  196;  Carter  v,  Jennings,  24 

the  same  parties  upon  whom  it  would  Ohio  St.  182;  Elliot  v.  Teal,  5  Sawy. 

be  necessary  to  serve  a  subpoena  if  a  (U.  S.)  188.    And   see  article  Death, 

bill  of  revivor  was  filed.    Such  parties  vol.  5,  pp.  786,  796,  820. 

are  also  allowed  to  appear  and  answer  "  This  inconvenience  occasioned  the 

the  petition  and  object  to  the  complain-  passage  of    statutes    relating    to    the 

ant's  right  to  revive  the  suit  against  abatement  of  suits,   which    provided 

him.     Wilkinson  v.   Parish,   3    Paige  that    a    suit    should    not    abate    by 

(N.  Y.)  653.  the  death  of  either  party,  where  the 

8.  Carter  v,  Jennings,  24  Ohio  St.  cause  of  action  survived  to  or  against 

182;  Gould  V,  Carr,  33  Fla.  523;  Brown  his  legal  or  personal  representative,  but 

V.  Parker,  15  111.  307;  Ela  v.  Rand,  4  that  the  proper  representative  might 

N.  H.  54.  be  made  a  party,  and  the  suit  be  prose- 

" At  common  law  the  death  of  a  sole  cuted  to  final  judgment."    Brown  v, 

plaintiff  in  real  actions  before  judg-  Parker,  15  111.  307. 

ment  abated  the  suit.    *    *    *    Upon  What  Aetioni  Bevivabla.  —  In  NortA 

the  death  of  the  ancestor  the  legal  title  Carolina  it  was  early  held  that  **  the 

under  the  common-law  rule  descends  act  for  continuing  suits  on  the  death  of 

to  the  heir  at  law,  and  thereupon  a  new  either  party  extends  only  to  such  cases 

cause  of  action  arises  in  his  favor  to  where,  before  the  act,  the  executors  by 

recover  real  estate  withheld  from  him.  a  new  suit  might  sue  or  be  sued  after 

If  the  suit  of  an  ancestor  can  be  re-  the  abatement  of  the  former  action, 

vived,  upon  his  death,  in  the  name  of  not  to  those    cases   where,   after  the 

the  heir,  it  must  be  done  under  legisla-  abatement  by  death,  no  new  suit  could 

tive  authority."   Gould  v,  Carr,  33  Fla.  be  maintained  by  or  against  them." 

537,  ciHng  Green  v.  Watkins,  6  Wheat.  Anonymous,  i  Hayw.  (N.  Car.)  500. 

(U.   S.)    260;    Macker   v,    Thomas,   7  Aotion  Merely  Supendad    and   Vot 

Wheat.  (U.  S.)  5^0;  Cutts  v,  Haskins,  Abated.  —  "  Section   121    of    the    code 

II  Mass.  56;  2  Tidd's  Pr.  11 17.  provides  that  no  action  shall  abate  by 
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Tlw  Umal  Froriflom  of  Thoie  8tatatM  are  to  the  e£Fect  that  an  action 
does  not  abate  by  the  death  or  any  disability  of  the  party,  or  by 
the  transfer  of  any  interest  therein,  if  the  cause  of  action  survives 
or  continues,  but  that  in  case  of  the  death  or  disability  of  a  party 
the  court  may,  upon  proper  application  within  the  prescribed 
time,  allow  the  action  to  be  continued  by  or  against  the  repre- 
sentative or  successor  in  interest  of  the  deceased  or  disabled  party.  * 
In  some  of  the  states  it  is  provided  that  in  the  case  of  a  sole 
plaintiff  or  a  sole  defendant,  if  the  cause  of  action  survives  or 
continues,  the  court  must,  upon  proper  application,  allow  the 
action  to  be  continued  by  or  against  the  representative  or  suc- 
cessor in  interest.* 

Application  to  Procaodingt  in  Srror.  —  These  Statutory  provisions  as 
to  the  continuance  of  an  action  upon  the  death  of  a  party  plain- 
tiff or  defendant  are  equally  applicable  to  proceedings  in  error  as 
in  the  case  of  actions  pending.' 

the  death  of  a  party,  if  the  cause  of  be  resorted  to  for  the  purpose  of  reviv- 
action  survive  and  continue.  The  ing  the  action  against  his  representa- 
legal  effect  of  this  provision,  in  its  ap-  tives.  But  such  is  not  this  case."  See 
plication  to  the  case  of  the  death  of  a  also  to  the  same  efifect  Palen  v.  Bush- 
defendant,  generally,  is  that  the  action  nell,  51  Hun  (N.  Y.)  423. 
is  not  abated,  but  merely  suspended,  by  Where  Both  Sole  Plaintiif  and  Solo  Do- 
such  death,  if  an  action  for  the  same  fondant  Aro  Dead.  —  In  Holsman  v,  St. 
cause  may  be  maintained  against  the  John,  90  N.  Y.  461,  it  was  held  that 
personal  representatives  of  the  de-  Code  Civ.  Pro.  N.  Y.,  §  757,  providing 
ceased.**  Heinmuller  v.  Gray,  35  N.  for  the  continuance  of  an  action  "  in 
Y.  Super.  Ct.  196.  case  of  the  death  of  a  sole  plaintiff  or  a 

1.  See  the  codes  and  statutes  of  the  sole  defendant,"  when  the  cause  of 
various  states.  action  survives,  applies  where  both  the 

2.  Code  Civ.  Pro.  N.  Y.,  §  757;  Rev.  sole  plaintiff  and  the  sole  defendant  are 
Stat.  Fla.,  §§  990,  991;  Starr  &  Curt.  dead.  A  revivor  may  be  granted  on 
Annot.  Stat.  111.  (1896),  c.  i,  par.  10;  motion,  and  the  application  is  not  de- 
Pub.  Stat.  Mass.,  c.  165,  §§  5,  6;  Stat,  feated  by  lapse  of  time. 

Vt.,  §2456.  8.  Valley  R.  Co.  v,  Bohm,  29  Ohio 
Where  AU  bnt  One  of  Soreral  Defend-  St.  633;  Foresman  v,  Haag,  37  Ohio 
ants  HaTO  Died.  —  In  Colt  e^.  Campbell,  St.  143;  Williams  c/.  Englebrecht,  38 
82  N.  Y.  509,  it  was  held  that  where  Ohio  St.  97;  Pavey  v.  Pavey,  30  Ohio 
all  but  one  of  several  defendants  have  St.  600;  Black  v.  Hill,  29  Ohio  St.  87. 
died,  and  the  right  of  action  has  '*  By  the  407th  section  of  the  Code  of 
survived  against  him,  he  is  a  sole  de-  Civil  Procedure,  when  the  plaintiff  in 
fendant  within  the  meaning  of  the  pro-  an  action  dies,  and  his  right  has  passed 
vision;  and  upon  his  death  the  action  to  his  heirs  or  devisees,  who  could  sup- 
may  be  revived  against  his  re  presenta-  port  the  action  if  brought  anew,  the 
tives.  In  this  case  the  court  said:  revivor  must  be  in  their  names.  By 
"  We  think  it  would  be  placing  too  re-  analogy  we  have  no  hesitation  in  say- 
stricted  a  construction  upon  the  section  ing  this  provision  is  applicable  to  pro- 
to  limit  it  to  an  action  originally  ceedings  in  error."  Valley  R.  Co.  v, 
brought  by  a  single  plaintiff  or  against  Bohm,  29  Ohio  St.  633. 
a  single  defendant,  and  that  no  relief  A  proceeding  in  error  is  not  properly 
could  be  afforded  under  it  when  all  of  an  action  within  the  meaning  of  the 
several  parties  on  one  side  of  the  liti-  code.  But  the  provisions  of  the  code 
gation  died.  If  all  of  several  defend-  for  reviving  or  continuing  actions  in 
ants  but  one  had  died,  and  the  right  of  favor  of  or  against  the  successor  in  in- 
action had  survived  against  that  one,  terest  of  a  party,  or  the  representatives 
he  would  then  have  become  the  sole  of  a  deceased  party,  may  be  applied 
defendant,  and  we  think  that,  upon  his  to  proceedings  in  error.  Hence  the 
deaUi,  a  motion  under  section  757  could  court  is  authorized,  on  the  application 
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3.  Veoenity  for  Revivor  —  ^.  In  General.  —  It  would  seem  to 
be  a  general  rule,  applicable  to  all  cases  where  the  death  of  a  sole 
party  takes  place  during  the  pendency  of  an  action,  though  the 
cause  of  action  continue  in  favor  of  or  against  some  one  else, 
that  nothing  further  can  be  done  in  the  action  until  the  person 
in  whose  favor  or  against  whom  the  cause  of  action  survives  is 
brought  before  the  court  by  some  proper  proceeding.* 

b.  Effect  of  Failure  to  Revive.  —  As  a  general  rule,  m 
all  cases  where  the  representatives  of  a  deceased  complainant  are 
not  made  parties,  according  to  the  statutory  provision,  within 
the  prescribed  time  after  the  suggestion  of  the  death,  the  suit 
will  abate  as  to  the  deceased  party  and  the  interest  of  his  repre- 
sentatives therein,  and  the  cause  will  proceed  in  favor  of  and 
against  the  survivors.*    And  it  is  usually  provided  that  if,  on 

of  the  representatives  of  a  deceased  party  dies,  the  case  is  fully  submitted 

party,  to  allow  them  to  become  parties,  to  the  court  for  decision,  and  held  under 

and  the  proceedings  in  error  to  be  car-  advisement,  the  court  may,  even  at  a 

ried  on  in  their  names,  although  more  future  term,  cause  its  judgment  to  be 

than  a  year  may  have  intervened  from  entered  by  a  nunc  pro  tunc  order  as  of 

the  death  of  the  original  party  to  the  the  day  and  term  when  the  case  was 

time  of  the  application.     Black  v.  Hill,  submitted.    Mannix  v.  Elder,  i  Ohio 

29  Ohio  St.  86.  Cir.  Ct.  59,  i  Ohio  Cir.  Dec.  36. 

1.  La  Pointe  v,  O'Malley,  46  Wis.  39;  Waiver  of  Dofoct.  —  Where  the  plain- 
Moore  V.  Rand,  i  Wis.  245;  Harteaux  tiff  in  an  action  to  have  a  deed  of  trust 
V.  Eastman,  6  Wis.  410;  Durbin  v,  given  to  him  declared  a  prior  lien  died 
Waldo,  15  Wis.  352;  Stephens  v.  Ma-  pending  suit,  there  should  have  been  a 
gor,  25  Wis.  533;  Tarbox  v,  French,  27  revival  in  the  name  of  his  administra* 
Wis.  651;  Mannix  v.  Elder,  i  Ohio  Cir.  tor.  But  where  the  amended  peiitioa 
Ct.  59,  I  Ohio  Cir.  Dec.  36;  Sargeant  set  out  the  death  of  the  original  plain- 
V,  Rowsey,  89  Mo.  617;  Rogers  v.  ti£f,  and  alleged  thai  the  plaintiffs 
Tucker,  94  Mo.  346.  therein  were  his  only  heirs  at  law,  and 

Entry  A  (Krder  Strikiiig  Out  Antwor.  —  no  objection  was  made  by  demurrer  on 
In  Reed  v.  Butler,  (C.  PI.  Gen.  T.)  11  the  ground  of  defect  of  parties  plain- 
Abb.  Pr.  (N.  Y.)  128,  it  was  held  that  tiff,  the  defect  was  thereby  waived, 
when  the  plaintiff  had  moved  to  strike  Rogers  v.  Tucker,  94  Mo.  346. 
out  the  defendant's  answer,  and  died  Ikath  of  Nominal  PlaintiC  —  '*  Where 
between  the  hearing  of  the  motion  and  a  suit  is  commenced  in  the  name  of 
the  granting  of  the  order  by  the  court,  one  person  for  the  use  of  another,  and 
the  entry  of  the  order  striking  out  the  the  nominal  plaintiff  dies,  the  suit  may 
answer,  before  an  order  had  been  ob-  be  prosecuted  without  a  revivor,  as  if 
lained  reviving  the  suit  in  the  name  of  the  death  had  not  happened.'*  Annot. 
the  proper  party,  was  not  only  unau-  Code  Tenn.  (1896),  ^  4578.  If  the 
thorized  but  void.  nominal  plaintiff  dies  pending  the  suit. 

Rendition  and  Entry  of  Judgment. —  the  death  must  be  suggested,  although 

Where  a  plaintiff  has  died  before  the  there  is  no  need  of  a  revivor.     Hargis 

rendition  of  judgment  upon  a  referee's  c/.  Ayres,  8  Yerg.  (Tenn.)  467;  Ander- 

finding  in  his  favor,  the  cause  should  son   v.   Bradie,   7  Yerg.  (Tenn.)  297. 

be  properly  revived  before  judgment;  This  statute  has,  however,  no  reference 

and  if  this  is  not  done  the  Supreme  tocourtsof  equity,  and  such  suits  must 

Court,  in  affirming  the  judgment,  may  be  revived  in  the  name  of  the  personal 

remand  it  for  such  revivor.     Botsford  representative  of  the  nominal  plaintiff. 

v»  Sweet,  49  Mich.  120.  Morrison   v.   Deaderick,    10    Humph. 

If  a  party  dies  before  the  rendition  (Tenn.)  342;  East  Tennessee,  etc,  R. 

of  a  judgment,  the  action  must  be  re-  Co.  v,  Henderson,  i  Lea  (Tenn.)  5. 

vived  in  the  name  of  his  representa-  2.  A  failure  to  make  all  the  repre- 

tive  or  successor,  before  the  entry  of  sentatives  of  a  deceased  plaintiff  and  a 

the  judgment.     If,  however,  before  the  deceased  defendant  parties  to  the  suit, 
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the  death  of  a  sole  plaintiff  or  defendant,  the  action   is  not 
revived  within  the  prescribed  time  in  favor  of  or  against  the  per- 
sonal representative,  the  suit  will  be  abated  on  motion.^ 
4.  Parties  —  a.  By  Whom  Actions  May  Be  Revived  — 

(l)  Representatives  of  Plaintiff — (a)  Personal  BeproaentatiToi.  —  Upon 
the  death  of  the  plaintiff  in  an  action,  such  action,  under  the 
provisions  of  the  codes  and  statutes  in  the  various  states,  may 
be  revived  or  continued  in  the  name  of  his  representative  or 
representatives  to  whom  his  right  has  passed.*    Where  his  right 

on  or  before  the  third  term  after  the  No  Application  to  Action  by  Partnership, 

eugj^estion  of  the  deaths,  wiU  cause  — The  provision  just  set  out  as  to  the 

the  suit  to  abate  only  as  to  those  repre-  abatement  of  actions  in  cai^e  of  failure 

sentatives  not  made  parties.    Farrell  to  revise  does  not  apply  lo  an  action 

V.  Brennan,  25  Mo.  88.  brought  by  a  partnership,  which  may 

'*  Where   one    or    more  of   several  be  prosecuted  in  the  name  of  the  sur- 

plain tiffs,  not  partners,  dies,  the  person  viving  partner  alone,  the  death  of  the 

entitled  to  represent  the  decedent  may  other  being  suggested  on  the  record, 

revive,  by  motion,  at  any  time  before  without  any  revivor  in  favor  of  his  ad- 

the  cause  is  tried  or  abated.     But  if  the  ministrator.    Phcenix  Ins.  Co.  v,  Moog, 

snit  is  not  thus  revived,    *    *    *    the  81  Ala.  335;  Davis  v.  Davis,  93  Ala. 

defendant  may  revive  or  elect  to  pro-  173. 

ceed  to  trial  with  the  surviving  plain*  As  to  the  nonabatement  by  death  of 

tiff,  or    abate    the  suit   if    revivor  is  actions  by  partners,  see  article  Death, 

necessary."  Annot.  Code  Tenn.  (1896),  vol.  5,  p.  818. 

§  4573.  Bovivor  at  Any  Time  Before  Abatement. 

1.  Phcenix  Ins.  Co.  v,  Moog,  81  Ala.  —  The    personal    representative    may 

335;  Brooks  V,    Jones,  5   Lea  (Tenn.^  appear,  and  on  motion  revive  the  cause, 

245;  Young  V,  Officer,  7  Yerg.  (Tenn.)  appeal,  appeal  in  error,  or  writ  of  error 

137;     Holland     v,    Harris,    2    Sneed  which   the  decedent  was  prosecuting, 

(Tenn.)  68.  at  any  time  before  the  order  abating  the 

In  Phcenix  Ins.  Co.  v.  Moog,  81  Ala.  same  has  been  actually  made  and  en- 

335f  the  court  said:  *' The  motion  made  tered  of  record.     Churchwell  v.  East 

in  the  court  below  to  have  the  present  Tennessee  Bank,  i  Heisk.  (Tenn.)  780; 

suit  declared  abated,  because  it  was  Brooks  v.  Jones,  5  Lea  (Tenn.)  245; 

not  revived   within  eighteen    months  Young  v.  Officer,  7  Yerg.  (Tenn.)  137; 

after  the  death  of  A.  Moog,  was  based  Holland  v,  Harris,  2  Sneed  (Tenn.)  68. 

on   section  2908  of  the  Code  of  1876.  A  revivor  will  be  allowed  notwith- 

That' section  makes  provision  for  two  standing  a  motion  to  abate  has  been 

classes  of  cases.     Its  first  and  main  ob-  made   but  not  acted   upon.    Church- 

ject  is  to  provide  for  cases  where  a  sole  well    v.    East     Tennessee     Bank,     i 

plaintiff  or  sole  defendant  dies,  or  all  Heisk.  (Tenn.)  780;  Brooks  v.  Jones,  5 

the  plaintiffs  01  ail  the  defendants  die,  Lea  (Tenn.)  245;  Erwin  v,  Foster,  6  Lea 

leaving  the  suit   without  a  party  of  (Tenn.)  188. 

record,  either  plaintiff  or  defendant.  Continnationof  Bight  to  Bevive.  — The 

This,  if   not  cured,  causes  an   abate-  right  to  revive  a  suit,  appeal,  appeal  in 

ment;  for  a  suit  cannot  exist  without  error,    or    writ    of    error    continues 

antagonizing  parties.     In  such  case,  if  through  the  whole  of  the  second  term 

the  cause  of  action  survive,  the  statute  after  the  suggestion  and  admission  or 

allows    eighteen    months,    and    only  proof  of  death  entered  of  record,  and 

eighteen  months,  within  which  to  re-  no  order  of  abatement  can  be  made 

vive  in  the  name  of  or  against  the  sue-  until  the  third   term.    Churchwell  v. 

cessoror  representative  of  the  deceased  East  Tennessee  Bank,  i  Heisk.  (Tenn.) 

party.    Failing,  the  suit  abates.'*     Cit-  780;  Crouch  v.  Happer,  5  Lea  (Tenn.) 

ing  Rupert  v,  Elston,  35  Ala.  79;  Dumas  172;  Brooks  v,  Jones,  5  Lea  (Tenn.)  245; 

V.  Robbins,  48  Ala.  545:  Pope  v.  Irby,  Erwin   v.  Foster,  6  Lea  (Tenn.)  189; 

57  Ala.  105;  Brown  v.  Tutwiler,  61  Ala.  Young  v.  Officer,  7  Yerg.  (Tenn.)  137. 

372;    Evans    v,   Welch,   63    Ala.   250;  2.  Rakes  v.  Brown,  34  Neb.  304.  And 

Glenn  v.  Billingslea,  64  Ala.  345;  Exp.  see  the  statutes  and  codes  of  the  vari- 

Sayre,  69  Ala.  184.  ous  states. 
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has  passed  to  his  personal  representative^  the  revivor  should  be 
in  the  name  of  such  personal  representative.* 

BeviTor  in  Nuu  of  SopntoitotlTO*!  Baeeafior.  —  Where  a  person  is  a 
party  to  the  action  in  a  representative  capacity,  in  case  of  his 
death  or  where  his  powers  as  a  personal  representative  cease,  the 
action  should  be  revived  in  the  name  of  his  successor.* 

(b)  Hdin  or  Deyifaei.  —  Where  the  plaintiff's  right  has  passed  to 
his  heirs  or  to  his  devisees,   who  could  support  the  action  if 

1.  Arkansas.  —  Grace    v,    Neel,    41  representatives.     Kingsbury  v.   Lane, 

Ark.  165.  21  Mo.  115. 

Kentucky.  -^  Huggins   v.    Toler,    i  Spedal  Administrator  for   Pnrposoo  tf 

Basil  (Ky.)  192.  BoriTor.  —  In  Arkansas  it  is  provided 

Maine.  —  Valentine    v.    Norton,    30  by  statute   that  **  in  all  cases  where 

Me.  194.  suits  may  be  instituted,    and    either 

Michigan.  —  turned    v.    Wilcox,    4  plaintiff  or  defendant  may  die  pending 

Mich.  333.  the  same,  it  shall  be  lawful  for  the 

Missouri,  —  Rogers    v.    Tucker,    94  court  before  which  such  suit  or  suits 

Mo.  346;   Baker  v.  Crandall,  78  Mo.  may  be  pending,  on  the  motion  of  any 

584;  Clark  V.  Hannibal,  etc.,  R.  Co.,  paity  interested,  to  appoint  a  special 

36  Mo.  202;   Musick  V.  Kansas  City,  administrator,  in  whose  name  the  cause 

etc.,   R.  Co.,    114   Mo.   309;  Sutter  r.  shall  be  revived,  and  said  suit  or  suits 

Lackmann,   39  Mo.    91;    Reyburn    v.  shall  progress,  in  all  respects,  in  bis 

Mitchell,  106  Mo.  365;  Roberts  v.  Nel-  name,  with  like  effect  as  if  the  plaintiff 

son,  86  Mo.  21;  Carlisle  v.  Rawling^,  or  defendant  (as  the  case  may  be)  bad 

18  Mo.  167;  Brewington  v,  Stephens,  remained  in  full  life.     The  powers  of 

31  Mo.  38;  Kingsbury  v.  Lane,  21  Mo.  such  special  administrator  shall  extend 

115.  and   be  confined  alone  to    the    mere 

Nebraska.  —  Rakes  v.  Brown,  34  Neb.  prosecution  or  defense  of  the  particular 

304;    Fox    V.    Abbott,    12    Neb.    328;  suit  or  suits    he    may  be    appointed 

Hendrix  v.  Rieman,  6  Neb.  521.  by  the  court  to  prosecute  or  defend. 

New  York.  —  Robinson  v.  Brisbane,  7  No  special  administrator  shall  be  ap- 

Hun  (N.  Y.)  180;  Peru  v.  Reeves,  40  pointed,    as    in    this    act    prescribed, 

N.  Y.  Super.  Ct.  316.  where  there  is  a  general  administrator. 

Ohio.  —  Black  v.  Hill,  29  Ohio  St.  86.  No  such  special  administrator  or  execu- 

Wisconsin.  —  Stephens  v.  Magor,  25  tor  shall  be  liable  for  costs  of  the  suit 

Wis.  533;  Tarbox  v.  French,  27  Wis.  for  the  management  whereof  he  may 

651.  be  appointed.     Act  January  10,  1851." 

Suit  for  Leaiohold' Estoto.  —  In  Sutter  Sand.  &  H.  Dig.  Sut.  Ark.,  §§.5920- 

V.  Lackmann,  39  Mo.  91,  it  was  held  5922. 

that  where  the  property  in  controversy  8.  Greer  v,  Howard,  41  Ohio  St.  591. 

is  a  leasehold  estate  for  years,  the  suit  Administrator  do  Bonis  Non,  or  Othv 

may  be  revived  in  the  name  of  the  per-  Buoooisor.  —  "  When  any  sole  executor 

sonal   representatives  on   the  ground  or  administrator  is  plaintiff  or  defend, 

that  a  leasehold  is  a  chattel  interest  and  ant,  and  dies,  the  suit  may  be  revived 

passes  to  the  administrator  and  not  to  by  or  against  the  executor,  administra- 

the  heirs  of  the  lessee.  tor  de  bonis  non^  or  other  successor  in 

Aotion  by  Tmstoo  of  Express  Trust.  —  the  interest  of  the  decedent."     An  not. 

An  action  brought  by  the  trusee  of  an  Code   Tenn.   (1896),   §   4574;   Stott  v. 

express  trust  may  be  revived  in  the  Alexander,  2  Sneed  (Tenn.)  650;  Jones 

name  of  the  administrator  where  no  v.  Jones,  8  Humph.  (Tenn.)  705.    See 

successor  under  such  trust  has  been  also  Bell  v.  Humphrey,  8  W.  Va.  i, 

appointed.     Reyburn  v.  Mitchell,   106  wherein   it   was    held    that   upon  the 

Mo.  365,  citing  Mauldin  v.  Armistead,  death  of  the  surviving  executor  it  was 

14  Ala.  702.  competent  and   proper  to  revive  the 

Aotion  of  Eeplevin.  —  An  action  of  re-  suit  in  the  name  of  the  administrator 

plevin  does  not  abate  by  the  death  of  a  de  bonis  non  of  the  testator,  he  being  in- 

plaintiff  or  defendant,  but  may  be  re-  vested  by  law  with  the  right  to  prose- 

vived  in  the  name  of  their  personal  cute  it. 
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brought  anewy  the  revivor  may  be  in  their  names.  ^ 

(2)  Representatives  of  Defendant.  —  It  has  been  held  in  some 
jurisdictions  that  the  privilege  of  having  an  action,  brought  by  a 
sole  plaintiff  against  a  sole  defendant,  revived  after  the  death  of 
either  is  not  confined  to  the  plaintiff,  and  that  the  application 
therefor  may  be  made  by  the  personal  representatives  of  the 
deceased  defendant.' 
b.  Against  Whom  Actions  May   Be   Revived  —  AgaiMt 

Fanoiial  JUpreMutatlyM.  —  Under  the  provisions  of  the  codes  and 

1.  Grace  v.  Neel,  41  Ark.  165;  Martin  ander  section  121  of  the  Code  of  Pro- 
V.  Tyree,  41  Arlc.  314;  Louisville  v,  cedare  the  persona]  representatives  of 
Hexagon  Tile- Walk  Co.,  (Ky.  1898)  45  a  deceased  defendant  could  not  have 
S.  W.  Rep.  667;  Fine  v.  Gray,  19  Mo.  an  action  revived  unless  the  deceased 
33;  Rakes  v.  Brown,  34  Neb.  304;  defendant  had  acquired  some  right  by 
Valley  R.  Co.  v.  Bohm,  29  Ohio  St.  633;  some  interlocutory  judgment  therein  or 
Campbell  v,  Hubbard,  11  Lea  (Tenn.)  had  become  an  actor  in  the  proceedings 
6;  Cunningham  v.  Say  re,  21  W.  Va.  by  the  presentation  of  a  counterclaim, 
440.  and  this  conclusion  was  based  upon 

Aetion  of  VnlawM  Entry  and  Detalnor.  the  wording  of  this  section,  which  per- 

—  In  Cunningham  v,  Sayre,  21  W.  Va.  mitted   the  revivor,  within  one  year, 

440,  it  was  held  that  where,  pending  an  to   be    upon    motion,    or    afterwards 

action  of  unlawful  entry  and  detainer,  upon  supplemental  complaint.     It  was 

the  plaintiff  dies,  the  action  may  be  deemed  by  the  court  that  the  reference 

revived  in  the  name  of  his  heirs  at  law  to  a  revivor  by  supplemental  complaint 

or  devisees.  assumed  that  the  plaintiff  or  his  repre- 

Aotion    of    Qeotment.  —  In    Fine    v,  sentative  is  the  moving  party  referred 

Gray,  19  Mo.  33,  it  was  held  that  if  a  to.     In  the  Code  of  Civil   Procedure, 

plaintiff  in  an  action  of  ejectment  dies,  however,  these  words  are  omitted  from 

the  suit  may  be  revived  in  the  name  of  section  757  as  such  section  now  stands, 

his  heirs  or  devisees.  and  they  were  probably  omitted  be- 

Prooaedings  in  Error.  —  In  Valley  R.  cause  of  the  construction  which  had 
Co.  V,  Bohm,  29  Ohio  St.  633,  it  was  been  placed  upon  them  in  connection 
held  that  where  the  defendant  in  a  pro-  with  this  matter  of  revivor,  as  there 
ceeding  under  the  statute  to  condemn  would  seem  to  be  no  good  reason  why 
land  for  public  use  dies  during  the  the  representatives  of  a  deceased  de- 
pendency of  the  proceeding,  or  during  fendant  should  not  have  the  privilege 
the  pendency  of  a  petition  in  error  to  of  having  an  action  revived  so  that  it 
reverse  it,  the  revivor  of  the  proceeding  might  proceed  to  judgment  instead  of 
must  be  had  in  the  name  of  the  heirs  that  right  being  vested  wholly  in  a 
or  devisees,  and  not  in  that  of  the  ad-  plaintiff.  We  think  that,  in  view  of  the 
ministrator  of  the  deceased,  on  the  present  language  of  the  code,  the  case 
ground  that  the  right  has  passed  to  the  cited  is  an  authority  in  favor  of  the 
heirs  or  devisees,  who  could  support  order  appealed  from,  and  such  a  con- 
the  aciion  if  brought  anew.  struction  seems  to  be  evidently  in  ac- 

Bevivor  by  Heln  When  ITo  Personal  Bo-  cordance  with    the    language  of    the 

proientative.  —  In  Tennessee  it  is  pro-  section.    The  provision  as  to  allowance 

vided  that**  if  no  person  will  administer  does  not  seem   to  have  been  an  im- 

on  the  estate  of  a  deceased  plaintiff  or  proper   exercise  of    discretion.      The 

defendant,  the  suit  may  be  revived  by  plaintiff  may  continue  the  litigation  if 

or  against  the  heirs  of  the  decedent."  he  so  desires,  and  if  not  he  should  be 

Annot.    Code   Tenn.   (1896),   §    4571.  required  to  pay  the  usual  terms  as  a 

And    see    Campbell    v.    Hubbard,    ix  condition  of  being  permitted  to  retire.*' 

Lea    (Tenn.)   6;    Boyd    v.    Titzer,    6  Bights   Acquired   by  Defendant.  —  In 

Coldw.  (Tenn.)  568;   Brown  v.  Rocco,  Peru  v.  Reeves,  40  N.  Y.  Super.  Ct. 

9  Heisk.  (Tenn.)  187.  316,  it  was  held  that  an  action  cannot 

2.  Pierson  v.  Morgan,  44  Hun  (N.  Y.)  be  revived  in  favor  of  the  defendant's 
517.  In  this  case  the  court  said:  "  The  personal  representatives  unless  he  had 
case  of  Livermore  v,  Bainbridge,  49  before  his  death  acquired  rights  in  the 
N.  Y.  125,  is  an  express  authority  that  litigation. 
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statutes  with  regard  to  the  revivor  of  actions  upon  the  death  of 
a  party,  an  action  is  revived  upon  the  death  of  a  party  defendant 
in  the  name  of  the  person  succeeding  to  the  interest  of  the 
deceased.^  If  such  interest  concerns  the  personal  estate,  it 
should  be  revived  against  the  personal  representatives  of  the 
deceased  defendant.* 

Agaiait  Hflln  or  Dorlieaf.  —  If  the  action  concerns  realty  it  should 
be  revived  against  the  heirs  or  devisees  of  the  deceased  defend- 
ant.' 

Agtiast  Hflln  aad  Pinoiua  BflpnMntatiyat.  —  If  the  action  relates  to 
both  real  and  personal  estate,  it  should  be  revived  against  both 
heirs  and  personal  representatives.^ 

6.  Xanner  of  Bevlyiiig  Actions  —  a.  Statutory  Methods 
Exclusive,  —  Revivor  of  actions  being  purely  statutory  in  its 
origin,  the  modes  provided  by  the  codes  and  statutes  of  the 
various  states  are  exclusive,  and  the  courts  cannot  grant  such 

1.  Brewlng^on ff. Stephens, 31  Mo. 38.  be  against  him;  and  It  may  also  be 

2.  Valentine  v,  Norton,  30  Me.  194;  against  the  heirs  or  devisees  of  the  de- 
LarnM  v.  Wilcox,  4  Mich.  333;  Brew*  fendant,  or  both,  when  the  right  of 
ington  V.  Stephens,  31  Mo.  38;  Kings-  action,  or  any  part  thereof,  survives 
bary  v.  Lane,  2Z  Mo.  115;  Gillette  v,  against  them."  Gillette  v,  Morrison, 
Morrison,  7  Neb.  263;    Helnmuller  v,  7  Neb.  363. 

Gray,  35  N.  Y.  Super.  Ct.  196;  Farrier  Aottoni  to  Snftnreo  Idtos  Against  Lands 

V,  Cairns,  5  Ohio  45;  Littlefield  v.  Fry,  should  be  revived  against  the  heirs  of 

39  Tex.  299.  a  deceased  owner  of  the  lands,  and 

'*  The  provision  of  the  statute  in  rela-  not  against  his  personal  representa- 
tion to  suits  abated  by  the  death  of  a  tives.  Belcher  v.  Schaumburg,  18 
single  defendant  is  that  '  the  action  Mo.  189. 

shall  not  be  thereby  abated,  if  it  might  4.  Brewington  v.  Stephens,  31  Mo. 
have  been  originally  prosecuted  against  38,  wherein  It  was  held  that  an  action 
the  executors,  administrators,  etc.,  of  of  forcible  entry  and  detainer  does  not 
the  defendant;  but  such  of  them  as  abate  by  the  death  of  the  defendant, 
might  have  been  originally  prosecuted  but  should  be  continued  against  the 
for  the  same  cause  of  action  shall  be  heirs  and  the  administrator  of  the  de- 
substituted  as  defendants  on  the  appli-  fendant. 

cation  of  the  plaintiff."     Kingsbury  v,  Beviyor  by  or  Against  Saooenor  in  In- 

Lane,  21  Mo.  115.  terest.  —  In  Moffitt  v.  Cruise,  7  Coldw. 

In  an  Action  for  a  Wrongful  TaUng  and  (Tenn.)  137,  it  was  held  that  if  the  de- 
Oonvorsion  of  personal  property  brought  cedent  has  parted  with  his  interest 
against  two  defendants  who  are  jointly  pending  the  suit  it  may  be  revived  by 
and  severally  liable  for  the  wrong,  in  or  against  the  successor  in  interest  in- 
case of  the  death  of  one  of  the  defend-  stead  of  the  representative  or  heir, 
ants  before  final  judgment,  the  action  Thus,  if  the  decedent  was  a  bankrupt, 
survives  against  the  administratrix  of  the  suit  may  be  revived  in  the  name  of 
the  deceased  and  can  be  revived  against  his  assignee  in  banlcruptcy  to  whom  his 
her.  Heinmuiler  v.  Gray,  35  N.  Y.  interest  in  the  subject-matter  of  the 
Super.  Ct.  196.  litigation  had  passed.    The  court  said: 

8.  Brewington  v.  Stephens,  31  Mo.  '*  By  Code,  section  2850,  '  if  the  dece- 

38;  Gillette  v.  Morrison,  7  Neb.  263;  dent  has  parted  with  his  interest  pend- 

Louisville  v.  Hexagon  Tile-Wallc  Co.,  ing  the  suit,   it  may  be  revived   by 

(Ky.  1898)  45  S.  W.  Rep.  667.  or  against  the  successor  in   interest. 

Code  Civ.  Pro.  Neb.  §  464,  provides  instead  of  the  representative  or  heir.' 

that  "  upon  the  death  of  a  defendant  in  This  suit  should,  therefore,  be  revived 

an  action,  wherein  the  right,  or  any  against  the  assignee    in  bankruptcy, 

part  thereof,  survives  against  his  per-  and  not  against  the  administrator  of 

sonal  representative,  the  revivor  shall  the  deceased  defendant  in  error." 
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benefit  by  any  other  method.* 

b.  Motion  —  (i)  When  Proper  —  (a)  To  latrodaM  Hew  PlalntUi:  — 
It  is  usually,  if  not  universally,  provided  by  the  statutes  and 
codes  of  the  various  states,  though  the  language  varies  in  the 
different  jurisdictions,  that  on  the  death  or  disability  of  a  plain- 
tifiF  the  court  may,  on  motion  within  the  proper  time,  allow  the 

action  to  be  continued  by  his  representative  or  successor  in 
interest.'     In  some  of  the  states  the  provisions  as  to  the  revivor 

1.  Lyon  fr.  Park,  55  N.  Y.  Super.  Ct.  Nebraska,  —  Fox  r.  Abbott,  12  Neb. 

539.  328;  Hendrix  v,  Rieman,  6  Neb.  523; 

S.  See  the  codes  and  statutes  of  the  Howell  v.  Alma  Milling  Co.,  36  Neb. 
different  states,  and  see  the  following  80;  Rakes  v.  Brown,  34  Neb.  304;  Gil- 
cases:  lette  V.  Morrison,  7  Neb.  263. 

Aiabama,  —  iEjr/.  Jones,  54  Ala.  108;  Nevada.  -^Wtgin    v,    Brubaker,    4 

Phoenix  Ins.  Co.  f.  Moog,  81  Ala.  335;  Nev.  31. 

Rupert  f.  Elston,  35  Ala.  79;  Dumas  New  Hampshire,  —  Ela  v.  Rand,  4  N. 

V,  Robbins,  48  Ala.  545;  Pope  v,  Irby,  H.  54. 

57  Ala.  105;    Brown  v,   Tutwiler,  6r  New  Jersey,  —  Crane  v,  AlHng,   14 

Ala.  372;  Floyd  v.  Ritter,  65  Ala.  501;  N.  J.  L.  593. 

Evans  v,  Welch,  63  Ala.  250;  Ex  p.  New  York,  —  Holsman  v.  St.  John, 

Sayre,  69  Ala.  184.  90  N.  Y.  461;  St.  John  v.  Croel,  (Supm. 

Arkansas.  —  Howell  f^.  Mason,  9  Ark.  Ct.  Gen.  T.)  10  How.  Pr.  (N.  Y.)  253; 

406;  Noland  v.  Leech,  10  Ark.  504;  Mc-  Matter  of  Bainbridge,  67  Barb.  (N.  Y.) 

Nntt  V,  State,  48  Ark.  30;  Haley  v,  293;  Duffy  v,  Duffy,  (N.  Y.  Super.  Ct. 

Taylor,  39  Ark.  106.  Gen.  T.)  21  N.  Y.  St.  Rep.  473;  Matter 

California,  —  Campbell  v.   West,  93  of  Palmer,   115    N.   Y.  493;    Coit    v, 

Cal.  053;  Taylor  v.  Western  Pac.  R.  Campbell,  82    N.   Y.    509;    Green    v, 

Co.,  45  Cal.  337.  Martine,  (Supm.  Ct.  Spec.  T.)  i  Civ. 

Connecticut,  —  Russell  v,  Hosmer,  8  Pro.  (N.  Y.)  129;  Bornsdorff  v.  Lord,  41 

Conn.  229;  Stiles's  Appeal,  41  Conn.  Barb.  (N.  Y.)  211;  Matter  of  Clute,  50 

329.  Hun  (N.  Y.)  604,  2  N.  Y.  Supp.  874; 

Georgia,  —  Dean   v,   Feeley,  66  Ga.  Lyon  v.  Park,  55  N.  Y.  Super.  Cft.  539: 

273;  Meeks  v.  Johnson,    75   Ga.   629;  Garvey  v,  Owens,  (Supm.  Ct.  Gen.  T.) 

Pickett  V.  Crumley,  90  Ga.  147.  9  N.  Y.  St.  Rep.  227. 

Illinois,  —  Diversey  v.  Smith,  9  111.  OAi^.  ^  Carter  v,  Jennings,  24  Ohio 

App.  437;  Thorpe  v.  Starr,  17  I  1.  199;  St.   182;    Black  v.    Hill,   29  Ohio  St. 

Singleton  v.  Wofford,  4  111.  576.  86. 

Jowa,  —  Masterson  v.  Brown,  51  Iowa  (hegon,  —  Dick  v.  Kendall,  6  Oregon 

445;  Maish  V,  Crangle,  80  Iowa  650.  166. 

Kansas.  —  Kansas,  etc.,   R.   Co.   v,  Pennsylvania, —  Reist  e/.  Heilbrenner, 

Smith,  40  Kan.  192.  11  S.  &  R.  (Pa.)  131;  Delser  v.  Sterling, 

Kentucky, -^Thomson  v.   Williams,  10  S.  &  R.  (Pa.)  119. 

86  Ky.  15;  Amyx  v.  Smith,  i  Met.  (Ky.)  South  Carolina.  —  Dunham  v.  Carson, 

529.  42  S.  Car.  383;  Best  v.  Sanders,  22  S. 

Maine.  —  F niton  v,   Nason,  66  Me.  Car.  589. 

446;  Treat  v.  Dwinel,  59  Me.  341.  Tennessee,  —  Campbell  v.  Hubbard,  11 

Maryland,  —  Barton  Coal  Co.  v.  Cox,  Lea(Tenn.)6;  Rucker  v.  Moore,  i  Heisk. 

39  Md.  I.  (Tenn.)726;  (ihurchwell  v.  EastTennes- 

Massachusetts.  —  Brighton    Bank    v.  see  Bank,  i  Heisk.  (Tenn.)  780;  Crouch 

Russell,  13  Allen  (Mass.)  221.  v,  Happer,  5  Lea  (Tenn.)  172;  Young  v, 

Michigan.  — -  Larned    v.    Wilcox,    4  Officer,  7  Yerg.  (Tenn.)  137;  Holland 

-Mich.  333.  V.  Harris,  2  Sneed  (Tenn.)  68. 

Minnesota,  —  Lee  z'.  O'Shaughnessy,  Virginia,  —  Ruffners    v.    Lewis,    7 

20  Minn.  173;  Stocking  v.  Hanson,  22  Leif^h  (Va.)  720. 

Minn.  542;  Landis  v.  Olds,  9  Minn.  90.  West  Virginia,  — Garrison  v.  Myers, 

Mississippi,  —  McKey    v,   Torry,   28  12  W.  Va.  330. 

Miss.  78.  Wisconsin.  —  Stephens  v,  Magor,  25 

il/(Vx<7firf.  —  Gallagher  e/.  Delargy,  57  Wis.  533;  Tarbox  v.  French,  27  Wis. 

Mo  29;  Fine  v.  Gray,  19  Mo.  33.  651;  La  Pointe  v,  O'Malley,  47  Wis. 
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of  suits  upon  the  death  of  the  plaintiff  are  to  the  effect  that  when 
the  plaintiff  in  an  action  shall  die  before  final  judgment,  the 
action  shall  not  abate  if  it  might  originally  have  been  prosecuted 
by  his  executor  or  administrator,  and  in  such  case  the  executor 
or  administrator  may  enter  and  prosecute  the  suit  if  he  sees 
cause.  ^  In  other  states  it  is  provided  that  when  there  is  but  one 
plaintiff,  petitioner,  or  complainant  in  an  action,  proceeding,  or 
complaint,  and  he  shall  die  before  final  judgment  or  decree,  such 
action,  proceeding,  or  complaint  shall  not  abate  on  that  account 
if  the  cause  of  action  survives  to  the  heir,  devisee,  executor,  or 
administrator  of  such  decedent,  but  any  of  such  to  whom  the 
cause  of  action  shall  survive  may,  by  suggesting  such  death  upon 
the  record,  be  substituted  as  plaintiff,  petitioner,  or  complainant, 
and  prosecute  as  in  other  cases.'     In  all  these  states,  however, 

333;  PI tttnerv.  McDonald  Lumber  Co.,  suggestion,    made   without   objection, 

74  Wis.  137.  and  the  order  of  the  court  thereon. 

United  States,  — Stebbins  v.  Duncan,  setiles  prima /acie^  for  the  purposes  of 

108  U.  S.  32.  this  case,  the  fact  of  the  death  of  the 

1.  Russell  z^.  Hosmer,  8  Conn.  229;  original  plaintiff.  The  statute  provides 
Brighton  Bank  v,  Russell,  13  Allen  upon  whose  suggestion  of  the  death  of 
(Mass.)  221;  McKey  V.  Torry,  28  Miss,  a  sole  party  plaintiff  the  court  shall 
78;  Ela  V.  Rand,  4  N.  H.  54;  Babcock  make  his  heir  or  devisee,  etc.,  plaintiff 
V,  Culver,  46  Vt.  715;  Hyde  v,  Leavitt.  in  his  stead.  It  certainly  cannot  be 
2  Tyler  (Vt.)  170.  the  fair  construction  of  the  statute  that 

In  Russell  v,  Hosmer,  8  Conn.  229,  a  party  may  stand  by  and  see  the  sug- 
it  was  held  that  in  case  of  the  death  of  gestion  of  the  death  of  the  opposing 
the  plaintiff  during  the  pendency  of  the  party  entered  of  record  and  his  heir  or 
suit,  the  executor  or  administrator  may  devisee  substituted  in  his  stead,  and 
enter  at  the  next  term,  as  a  matter  of  upon  final  trial  require  further  proof  of 
right;  but  he  will  not  be  permitted  to  the  death,  at  least  without  some  notice 
enter  afterwards  without  showing  good  of  his  purpose  to  raise  that  particular 
reason  for  his  neglect.  The  court  said:  issue.  The  death  of  the  plaintiff,  after 
"  The  statute  provides  that  *  when  any  the  order  of  the  court,  may  be  consid- 
action  shall  be  pending  in  any  Superior  ered  as  settled  between  the  parties  for 
or  County  Court,  and  the  plaintiff,  be-  that  case,  unless  some  motion  is  made 
fore  final  judgment,  shall  die,  the  same  or  issue  raised  on  the  part  of  the  de- 
shall  not  abate  if  it  might  originally  fendant,  by  which  the  fact  of  the  death 
have  been  prosecuted  by  his  executor  is  controverted." 

or  administrator;    and    in  such   case        In  Maine,  "  when  a  party  to  a  suit 

the  executor  or  administrator  may  en-  dies  and  his  death  is  suggested  on  the 

ter  their  names  in   the  suit,  if  they  record  and  the  cause  of   action  snr- 

see  cause,  and   prosecute   the  same.'  vives,   his  executor  or  administrator 

*    *    *    At  the  first  term,  the  admin-  may  become  a  party,  or,  at  the  request 

istrator  may  enter,  as  a  matter  of  right,  of  the  other  party,  be  summoned  to 

If  he  do  not  choose  to  exercise  the  appear  and  become  a  party.     Service 

right,  his  neglect  may  be  considered  of  the  summons  shall  be  made  on  him 

and  treated  as  a  waiver."  fourteen  days  before  the  terra  to  which 

2.  Stebbins  i\  Duncan,  108  U.  S.  32;  it  is  returnable.  If  he  neglects  to  ap- 
Thorpe  v,  Starr,  17  111.  199;  Singleton  pear,  fudgment  may  be  entered  by 
t/.  Wofford.  4  111.  576;  Larned  t;.  Wil-  nonsuit  or  default  according  to  chapter 
cox.  4  Mich.  333;  Vickery  v,  Beir,  16  87."  Rev.  Stat.  Me.,  c.  82,  §  36;  Treat 
Mich.  50;  Crane  r.  Ailing.  14  N.  J.  L.  v,  Dwinel,  59  Me.  341. 

593.     And  see  Barton  Coal  Co.  v.  Cox,  In  Fulton  v,  Nason,  66  Me.  446,  the 

39  Md.  I.  court  said:    '*  The   death  of  a  party 

ioggMtion  Prima  Faoie  Proof  of  Death,  being  suggested,  his  executor  or  ad- 

—  In  Stebbins  v.  Duncan,  108  U.  S.  32,  min istrator  may  become  a  party,  or  be 

the  court  said:    "  We  think  that  this  summoned  in  to  become  a  party,  at  the 
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the  proper  mode  of  reviving  an  action  by  the  representative  or 
successor  in  interest  of  the  original  plaintiff  would  seem  to  be  by 
motion,  either  ex  parte  or  with  notice  to  the  adverse  party.* 

(b)  ToXatrodnoe  Vew  Defendant  —  In  OeneraL  —  In  almost  all  of  the 
states  a  motion  is  the  proper  method  of  reviving  an  action,  not 
only  by  the  representative  or  successor  in  interest  in  case  of  the 
death  or  disability  of  a  party,  but  also  against  the  representative 
or  successor  in  interest  of  such  party.*  In  some  states  it  is  pro 
vided  that  the  death  of  the  party  shall  be  suggested  on  the  record 
and  his  executor  or  administrator  may  thereupon  appear  and  take 
upon  himself  the  defense  of  the  suit,  and  if  the  executor  or 
administrator  does  not  voluntarily  appear  within  the  proper  time 
after  the  death  of  the  party,  the  surviving  party  may  have  an 

instance  of  the  opposing  party,  when  Iowa, — Masterson  v.  Brown,  51  Iowa 

the  cause  of  action   sunrives.       The  445;  Union  Mill  Co.  v,  Prenzler,  100 

statute  applies  to  plaintiff  and  defend-  Iowa  540. 

ant.     The  administrator  of  the  plaintiff  Kansas,  —  Kansas,   etc.,    R.   Co.   v, 

has  the  same  right  to  appear  after  the  Smith,  40  Kan.  192. 

death  of  a  defendant  as  if  he  were  liv-  Kentucky.  — Thomson   v.   Williams, 

ing.     The  death  of  a  defendant  affords  86  Ky.  15;  Buford  v.  Guthrie,  14  Busli 

no  reason  why  the  executor  or  admin-  (Ky.)  677;    Greer  v,  Powell,   i   Bush 

istrator  of  the  plaintiff  should  not  be-  (Ky.)  489;  Amyx  v.  Smith,  i  Met.  (Ky.) 

come  a  party,  and  becoming  a  party,  530. 

he  may  by  statute  summon  In  the  ex-  Minnesota,  —  Lee  v.  0*Shaughnessy, 

ecutor  or  administrator  of  a  deceased  20  Minn.  173;  Stocking  v,  Hanson,  22 

defendant."  Minn.  542^  Landis  v.  Olds,  9  Minn.  90. 

1,  See  infra^  p.  1134.  Missomt,  —  Gallagher  v,  Delargy,  57 
Motion  A  Sabstitiite  for  Bill  of  BevlTor.  Mo.  29;  Fine  v.  Gray,  19  Mo.  33. 

—  The  revivor  of  an  action  on  motion,  Nebraska,  —  Fox  v.  Abbott,  12  Neb. 
although  differing  as  to  its  applicabil-  328;  Hendrix  v,  Rieman,  6  Neb.  523; 
ity  and  necessity  and  the  time  within  Howell  v.  Alma  Milling  Co.,  36  Neb. 
which  it  may  be  made,  nevertheless  80;  Rakes  v.  Brown,  34  Neb.  304;  Gil- 
stands  in  the  place  of  the  former  bill  of  lette  v,  Morrison,  7  Neb.  263. 
revivor  and  original  bill  in  the  nature  New  York,  —  Holsman  v,  St.  John, 
of  a  bill  of  revivor.  Landis  v.  Olds,  9  90  N.  Y.  461;  St.  John  v,  Croel,  (Supm. 
Minn.  90;  Bornsdorff  t^.  Lord,  41  Barb.  Ct.  Gen.  T.)  10  How.  Pr.  (N.  Y.)  253; 
(N.  Y.)  211;  Coit  ^.  Campbell,  82  N.  Y.  Matter  of  Bainbridge,  67  Barb.  (N.  Y.) 
509,  wherein  it  was  said:  "AH  the  293;  Coit  v,  Campbell,  82  N.  Y.  509; 
various  proceedings  which  have  been  Green  v,  Martine,  (Supm.  Ct.  Spec.  T.) 
from  time  to  time  authorized  by  statute  i  Civ.  Pro.  (N.  Y.)  129;  Gordon  v. 
for  the  purpose  of  reviving  suits  in  Sterling,  (Supm.  Ct.  Spec.  T.)  13  How. 
equity  interrupted  by  the  death  of  par-  Pr.  (N.  Y.)405;  Lyon  v.  Park,  55  N.  Y. 
ties  are  but  substitutes  for  the  old  bill  Super.  Ct.  539;  O'Sullivan  v.  New 
of  revivor.  They  change  merely  the  York  El.  R.  Co.,  (N.  Y.  Super.  Ct. 
mode  of  procedure,  but  the  right  is  Spec.  T.)  25  Civ.  Pro.  (N.  Y.)  163; 
always  the  same  and  should  be  gov-  Bornsdoiff  v.  Lord,  41  Barb.  (N.  Y.) 
erned  by  the  same  principles."  211;   Mackey  v.    Duryea,   (Supm.   Ct. 

2.  Alabama.  -^  Ex  p,  Jones,  54  Ala.  Spec.  T.)  22  Abb.  N.  Cas.  (N.  Y.)  284. 
108:  Phoenix  Ins.  Co.  v,  Moog,  81  Ala.  Ohio,  —  Carter  v,  Jennings,  24  Ohio 
335;  Brown  v,  Tutwiler,  61  Ala.  372;  St.  182;  Foresman  v.   Haag,  37  Ohio 
Ex  p.   Sayre,  69  Ala.   184;   Evans  v.  St.  143;  Black  v.  Hill,  29  Ohio  St.  86; 
Welch,  63  Ala.  250.  Payey  v,  Pavev,  30  Ohio  St.  600. 

Arkansas,  —  McNutt    v.    State,     48  Oregon,  —  Dick  v,  Kendall,  6  Oregon 

Ark.  30.  166. 

Gs/i/iTrma. —Campbell  v.  West,  93  South   Carolina,  —  Dunham  v,  Car- 

Cal.  653;  Taylor  v.  Western  Pac.  R.  son,  42  S.  Car.  383;  Parnell  v,  Maner, 

Co.,  45  Cal.  323.  16  S.  Car.  349. 
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order  of  course  to  compel  him  to  do  so  within  a  prescribed  time 
after  the  service  of  notice  of  such  order.  * 

B«Tiyor  on  Xottoi  with  GonMnt.  —  In  some  states  it  is  provided  that 
an  action  may  be  revived  by  the  proper  person  entitled  to  the 
decedent's  place  by  motion  alone,  and  by  the  adverse  party 
against  such  person  by  consent  of  that  person  on  mere  motion.' 

(2)  Time  of  Motion.  —  The  codes  and  statutes  relating  to  the 
revivor  of  actions  by  motion  usually  prescribe  a  certain  time 
within  which  such  revivor  must  be  had.'     It  is  also  generally 

1.  Comp.  Laws  Mich.,  §  10,115;  disability.  Comp.  Laws  Dak.  (1887), 
Gen.  Stat.  N.  J.,  p.   2;    Ten  Eyck  v,    §4881. 

Runk,  31  N.  J.  L.  428;  Crane  v.  Ailing,  In  Indiana  tiie  motion  may  be  at  any 

14  N.J.  L.   593:  Philadelphia  v.  Jen-  time  within  one  year.     Horner's  Stau 

kins,  162  Pa.  St.  451.  Ind.  (1896),  §  271. 

2.  Annot.  Code  Tenn.  (i8g6),  §4576;  In  Kmtiioky  it  is  provided  by  Bullitt's 
Campbell  v,  Hubbard,  11  Lea  (Tenn.)  Civ.  Code  Ky.  (1895)  ^  507,  that  "an 
6;  Rucker  v.  Moore,  i  Heisk.  (Tenn.)  order  to  revive  an  action  against  the 
726.  personal  representative  of  a  defendant 

8.  In  Alabama  the  statute  formerly  or  against  him  and  the  real  representa^ 
allowed  eighteen  months  only  within  tives  of  the  defendant  cannot  be  made, 
which  to  revive  in  the  name  of  or  unless  by  consent,  within  six  months 
against  the  successor  or  representative  after  the  qualification  of  the  personal 
of  the  deceased  party,  failing  which  representative."  Section  508  provides 
the  suit  abated.  Ex  /.  Jones,  54  Ala.  that  '*  an  order  to  revive  an  action 
108;  Phoenix  Ins.  Co.  v.  Moog,  81  Ala.  against  the  representative  or  successor 
335;  Rupert  V.  Elston,  35  Ala.  79;  of  a  defendant  shall  not  be  made,  with- 
Dumas  v.  Robbins,  48  Ala.  545;  Pope  out  his  consent,  unless  within  one  year 
V.  Irby,  57  Ala.  105;  Brown  v.  Tut-  after  the  time  when  it  could  have  been 
wiler,  61  Ala.  372;  Evans  v,  Welch,  63  first  made."  By  section  509  it  is  pro- 
Ala.  250.  This  limitation  as  to  time  vided  that  "  an  order  to  revive  an 
was  held  not  to  apply  to  suits  in  equity,  action  in  the  name  of  the  representa- 
Ex  p.  Kirtland,  49  Ala.  403;  Fearn  v.  tive  or  successor  of  a  plaintiff  may  be 
Ward,  80  Ala.  555,  nor  to  the  settle-  made  forthwith,  but  shall  not  be  made 
ment  of  administration  in  a  probate  without  the  consent  of  the  defendant 
court,  Glenn  z'.  Billingslea,  64  Ala.  345.  after  the  expiration  of  one  year  from 
By  a  more  recent  provision  of  the  stat-  the  time  the  order  might  have  been 
ute  the  action  must,  on  motion,  be  re-  first  made;  except  that  if  the  defend- 
vived  within  twelve  months.  Civ.  ant  shall  also  have  died,  or  his  powers 
Code  Ala.,  §  38.  have    ceased,   in  the    meantime,    the 

In  ejectment,  when  the  death  of  the  order  of  revivor  on  both  sides  may  be 

defendant  in  possession  '*  is  suggested  made  in  the  period  limited  in  the  last 

and   proved,   and    leave  granted    the  section."    See  Thomson  v,  Williams, 

plaintiff  to  revive  this  suit  against  the  86    Ky.    15;    Buford    v,    Guthrie,     14 

personal  representatives  of  the  defend-  Bush  (Ky.)   677;    Hull    v,   Deatly,  7 

ant,"  the  minute  entry  neither  giving  Bush  (Ky.)  687. 

the  name  of  the  personal  representa-  In  Minnesota  it  was  formerly  provided 
tive  nor  adding  "  when  known,"  this  (Gen.  Stat.  1866,  c.  66,  §  36)  that  in 
cannot  be  regarded  even  as  a  motion  case  of  the  death  of  a  party  the  court 
to  revive;  and  if  no  other  steps  to  re-  on  motion  at  any  time  within  one  year 
vive  are  taken  in  the  cause  until  after  thereafter  may  allow  the  action  to  be 
the  lapse  of  eighteen  months  from  the  continued  by  or  against  his  representa- 
death  of  the  defendant,  the  right  to  re-  tive  or  successor  in  interest.  Lee  v. 
vive  having  been  thereby  lost,  the  O'Shaughnessy,  20  Minn.  173;  Stock- 
court  may,  on  motion,  strike  the  cause  ing  v.  Hanson,  22  Minn.  542.  But  the 
from  the  docket.  Ex  p.  Say  re,  69  Ala.  words  *' at  any  time  within  one  year 
184.  thereafter"    have    since    been    elim- 

In  ]>akota  the  motion  must  be  made  inated.     Stat.  Minn.  (1894),  g  5171. 
within  one  year  after    the    death  or        In  MisMmri  it  is  provided  by  Rev. 
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provided  that  if  the  action  is  not  revived  in  such  time,  it  shall 
abate  as  to  such  party,  and  the  interest  of  his  representatives  or 
successor  therein,  and  the  cause  shall  proceed  in  favor  of  or 
against  the  survivors,  and  in  case  there  be  no  surviving  plaintiff 
or  defendant  the  suit  shall  be  dismissed.^ 

Qrdtr  Head  Hot  B«  Hade  Within  Praieribed  Time.  —  While  the  motion  to 
revive  an  action  after  the  death  or  other  disability  of  a  party 
must  be  made  within  the  time  prescribed  by  the  statute  authoriz- 
ing such  revivor,  yet  it  is  not  necessary  that  the  order  itself  be 
made  until  after  the  expiration  of  such  time.* 

(3)  Suggestion  of  Death  or  Disability.  —  Although  not  expressly 
required  in  all  the  states,  it  would  seem  that,  in  order  to  revive 
an  action  by  motion  or  otherwise  upon  the  death  or  disability  of 
a  party  thereto,  such  death  or  disability  should  be  suggested 
upon  the  record  at  the  time  of  making  such  motion.' 

Stat.  1879,  §  3663  (Burns's  Prac.  Code  made  at  any  lime   within   one  year. 

Mo.,  1896,  §  570),  thai  "  in  case  of  the  Stat.  Wis.,  §  2803;  Stephens  v,  Magor, 

death,  marriage,  or  other  disability  of  25  Wis.  533. 

a   party,  the  court,  on  or  before  the  1.  Gallagher  v,  Delargy,  57  Mo.  29. 

third  term  after  the  suggestion  of  such  Laohes   hi   Moving.  —  In  New    York 

death,  marriage,  or  disability,  may,  on  the  granting  of  the  motion  to  continue 

motion,  order  the  action  to  be  con-  the  action  is  not  compulsory  in    all 

tinued  by  or  against  the  representative  cases;  long  delay  will  justify  a  refusal 

or  successor  of  such  party  in  interest."  to  continue  the  action.  Duffy  v,  Duffy, 

Gallagher  v,  Delargy,  57  Mo.  29;  Far-  (N.  Y.  Super.  Cu  Gen.  T.)  21  N.  Y.  Si. 

rell  V,  Brennan,  25  Mo.  88;  Rutherford  Rep.  473;  Matter  of  Palmer,  115  N.  Y. 

V,  Williams,  62  Mo.  252.  493.     See  also  Colt  v.  Campbell,  82  N. 

In  Hew  York  the  action  must  be  con-  Y.  509:  Underwood  v,  Sutcliffe,  21  Hun 

tinued  within  the  time  specified  in  the  (N.  Y.)357;  Grant  v,  Griswold,  21  Hun 

order  *'  not  less  than  six  months,  nor  (N.  Y.)  509;  Evans  v,  Cleveland,  72  N. 

more  than  one  year,  after  the  granting  Yr  486. 

thereof.'*      Code    Civ.    Pro..    §    761.  2.  Dick  v,   Kendall,  6  Oregon  z66. 

And  see  Holsman  v,  St.  John,  90  N.  Y.  In  this  case  the  court  held  that  "  the 

461;  Evans  V.  Cleveland,  72  N.  Y.  486;  representatives    or  successors  in    in- 

Matter  of  Bainbridge,  67  Barb.  (N.  Y.)  terest  of  a  deceased   party  have  one 

293.  year  after  the  death  of  the  party  to  ap- 

Ib  Horth  Carolina  it  is  provided  that  ply  for  leave  to  continue  the  suit;  and 
the  court  may,  on  motion  at  any  time  the  application  *  *  *  .is  in  time  if 
within  one  year,  allow  the  action  to  be  made  within  one  year,  although  the 
continued  by  or  against  a  representa-  court  may  not  in  fact  make  the  order 
tire  or  successor  in  interest.  Code  N.  allowing  the  motion  until  after  the  ex- 
Car.,  §  188.  piration  of  the  year.*' 

In  Oregon  an  action  may  be  revived  8.  Alabama.  —  Waller  v.  Nelson,  48 

on  motion  at  any  time  within  one  year  Ala.   531;    Pope  v.  Irby,  57  Ala.  105; 

after  the    death,    marriage,  or  other  Floyd  v,  Ritter,  65  Ala.  501;  Wells  v, 

disability  of  the  party.     Hill's  Annot.  American  Mortg.  Co.,  109  Ala.  430. 

Laws  Oregon,  §  38;  Dick  v.  Kendall,  Arkansas,  —  McNutt  v.  State,  48  Ark. 

6  Oregon  166.  30. 

In  tenth  Carolina  a  court  may,  on  mo-  California,  —  Campbell  v.  West,  93 

tion  at  any  time  within  one  year,  allow  Cal.  653;    Taylor  v.  Western  Pac.  R. 

the  action  to  be  continued.     Code  Civ.  Co.,  45  Cal.  337. 

Pro.  S.  Car.,  §  142;  Dunham  v,  Carson,  Florida, — Parker  v,  Hendry,  8  Fla.  53. 

42  S.  Car.  383.  Georgia, — Dean  v,  Feeley,  66  Ga.  273. 

In  Waihington  motion  must  be  made  Illinois,  —  Thorpe  r.   Starr,    17   111. 

within  one  year.     Ball.  Annot.  Codes  199;  Singleton  v,  Wofford,  4  111.  576. 

&  Stat.  Wash.  (1897),  §  4837.  Indiana,  —  Holland  v.  Holland,  131 

In   WiMoniin  the    motion    may   be  Ind.  196. 
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(4)  Notice  of  Motion  —  (a)  Veoaiiitj  For  — aa.  Where  New  Plainttfp 
Is  Introduced.  —  With  regard  to  the  necessity  of  notice  to  the  ad- 
verse party  when  an  action  is  revived  by  the  representative  of  a 
deceased  plaintiff,  the  statutory  provisions  differ  in  the  various 
states.  According  to  some  it  would  seem  that  no  notice  is  nec- 
essary when  the  cause  is  revived  or  continued  in  favor  of  the 
legal  representative  of  the  plaintiff.*  In  such  case,  since  there  is 
no  change  in  the  person  of  the  defendant,  it  is  the  duty  of  such 
defendant  to  look  after  his  interests,   and  being  in  court  he  is 

Io7ifa»  —  Maish  v,  Crangle,  80  Iowa  tion  of  the  adverse  party,  or  of  the  rep- 

650.  resentatives  or  successor  of  the  party 

Maine,  —  Treat  v,   Dwinel,   59  Me.  who  died,   or  whose  powers  ceased, 

341.  suggesting  his  death  or  the  cessation 

Massachusetts,  —  Brighton    Bank    v,  of  his  powers,  which,  with  the  names 

Russell,  13  Allen  (Mass.)  221.  and  capacities  of  his  representatives  or 

Michigan,  —  Larned    v.    Wilcox,    4  successor,  shall  be  stated  in  the  order." 

Mich.  333;  Vickery  v,  Belr,  16  Mich.  Fox  v,  Abbott,  12  Neb.  328. 

50.  Amendment  Serving  ai  Snggettioii  of 

Missouri,  —  Sargeant  v.  Rowsey,  89  Death.  —  In  Wells  v.  American  Mortg. 

Mo.  617;    Baker  v,  Crandall,  78  Mo.  Co.,  109  Ala.  430,  it  was  held  that  the 

584;  Gallagher  v,  Delargy,  57  Mo.  29.  amendment  of  a  bill  for  the  purpose  of 

Nebraska,  —  Fox  v,  Abbott,  12  Neb.  revival  may  serve  as  a  suggestion  of 

328.  the  death  of  the  defendant  and  of  the 

New  Jersey,  —  Crane  v.   Ailing,   14  persons  who  are  his  heirs  and  personal 

N.  J.  L.  593;  Ten  Eyck  v,  Runk,  31  representatives,  so  as  to  authorize  the 

N.  J.  L.  428.  issuance  of  notice  to  the  personal  repre- 

Ohio.  —  Black  v.  Hill,  29  Ohio  St.  87;  sentatives  and  heirs  to  appear,  though 

Carter  v,  Jennings,  24  Ohio  St.  182;  the  heirs  are  minors. 

Pavey  v,  Pavey,  30  Ohio  St.  600.  1.  Campbell   v.  West,  93  Cal.  653; 

Pennsylvania,  —  Philadelphia  v,  Jen-  Taylor  v.  Western  Pac.  R.  Co.,  45  Cal. 

kins.  162  Pa.  St.  451.    ^  337;  Thorpe  v,  Starr,  17  III.  199;  Mas- 

Texas. — Hanley  cf.  Lemmon,  28  Tex.  terson  v.  Brown,  51  Iowa  445;  Vickery 

155;  St.  Ciairv.  Hotch kiss,  28.Tex.  474.  v,  Beir,  16  Mich.  50;  Stebbins  v,  Dun- 

Vermont,  —  Hyde  v,  Leavitt,  2  Tyler  can,  108  U.  S.  32.    As  to  the  necessity 

(Vt.)  170.  of  notice  of  motions  generally,  see  the 

United  States,  —  Wilson  v,  Codman,  article  Motions,  vol.  14,  p.  122. 

3  Cranch  (U.  S.)  193.  *'  It  has  been  the  uniform  practice  in 

And  see  in  genera]  article  Death,  this  state,  from  its  organization,  so  far 

vol.  5,  p.  841.  as  we  are  advised,  to  permit  the  sub- 

An  order  to  revive  an   action  can-  stitution  to  be  made  on  a  suggestion 

not  be  made  until  after  the  death  of  a  of  the  death  of  the  former  party  and 

party  has  been  suggested.     Sargeant  v,  satisfactory  proof  on  an  ex  parte  mo- 

Kowsey,  89  Mo.  617.  tion  of  the  appointment  and  qualifica- 

In  Vickery  v,  Beir,  16  Mich.  50,  it  tion  of  the  administrator."    Taylor  r. 

was  held  that  proof  of  the  party's  death  Western  Pac.  R.  Co.,  45  Cal.  337. 

and  of  the  appointment  of  an  ad  minis-  In  Michigan  it  was   early  held  that 

trator  should  be  presented  to  the  court  where  the   plaintiff  dies    during    the 

and  placed  on  file  in  all  cases  where  a  pendency  of  the  suit,  it  may  be  revived 

suit  is  revived  by  administrator.    The  in  the  name  of  his  representatives  by 

proceeding  to  substitute  the  adminis-  suggesting  the  death  on  the  record  and 

trator  is  entirely  a  matter  of  statutory  entering  an  order  authorizing  ihem  to 

regulation,    and    its  effect    upon    the  prosecute  the  suit  in  their  representa- 

rights  of  parties  cannot  properly  be  ex-  tive  capacity.    The  suggestion  cannot 

tended  beyond   what  the  statute  has  be  the  subject  of  an  issue;  and  whethei 

provided  on  any  mere  fanciful  anal-  the  defendant  is  entitled  to  any  notice 

ogies  to  the  common-law  practice.  is  a  question  that  can  only  be  raised 

By  section  460  of  the  Nebraska  Code  on  application  to  the  court  below  to  set 

in  force  in  1882,  it  was  provided  that  aside  the  judgment  for  irregularity. 

'*  the  order  may  be  made  on  the  mo-  Larned  v,  Wilcox,  4  Mich.  333. 
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bound  to  take  notice  of  the  substitution.^    As  a  general  rule, 

however,  the  provisions  of  the  various  statutes  as  to  the  revivor 

of  actions  seem  to  require  that  notice  of  the  motion  be  given  to 
the  adverse  party  under  such  circumstances.' 

1.  Mastersoo  v.  Brown,  51  Iowa  443.  of    Robinson,    the    original    plaintiff. 

In  this  case  the  court  said:    '*  In  case  could  not  have  the  effect  to  abate  the 

of  the  death  of  a  party  to  an  action,  suit,  and,  as  a  necessary  consequence, 

section  2527  of  the  code  provides  that  the  defendant  could  not  claim  to  be  re- 

*  the  court,  on  motion,  may  allow  the  leased  from  his  obligation  to  be  in 
action  to  be  continued  by  or  against  court  or  to  take  the  consequences  of  his 
the  legal  representatives  or  successors  default.  It  appears  from  the  recital  in 
in  interest  of  the  deceased.  Such  ac-  the  record  that  Leech  availed  himself 
tion  shall  be  deemed  a  continuing  one,  of  the  earliest  opportunity  that  pre- 
and  to  have  accrued  to  such  represent-  sented  itself  to  come  in  and  substitute 
ative  or  successor  at  the  same  time  it  himself  as  a  party  in  the  place  of  the 
did  to  the  deceased  if  he  had  survived,  original  plaintiff.  He  came  in  at  the 
If  such  is  continued  against  the  legal  first  term  after  the  death  of  the  original 
representative  of  the  defendant,  a  no-  plaintiff,  and  the  defendant,  being  in 
tice  shall  be  served  on  him  as  provided  court,  was  bound  at  his  peril  to  take 
for  service  of  original  notices.'  It  is  a  notice  of  the  proceeding,  and,  as  he  is 
necessary  implication  from  the  require-  not  shown  to  have  opposed  it,  the  pre- 
ment  that  notice  shall  be  served  upon  sumption  is  that  he  had  no  good 
the  legal  representative  of  the  defend-  ground  upon  which  to  rest  a  resistance 
ant,    when    the    cause    is    continued  to  it." 

against  him,  that  no  notice  is  necessary  %,  Arkansas.  —  McNutt  v.  State,  48 

when  the  cause  is  continued  in  favor  Ark.  30. 

of  the  legal  representative  of  the  plain-  Kentucky.  —  Amyx  v.  Smith,  i  Met. 

tiff.      In   such  case,   there    being    no  (Ky.)  529;    Thomson  v,  Williams,  86 

change  in  the  person  of  the  defendant,  Ky.  15. 

it  is  his  duty  to  look  after  his  interests,  Missouri,  —  Ferris  v.  Hunt,  t8  Mo. 

and  to  be  vigilant  in  the  preparation  480;  Fine  v.  Gray,  19  Mo.  33;  Harkness 

for  trial."  v,  Austin,   36   Mo.   47;    Gallagher  v. 

In  Arkansas  it  was  held  in  a  case  de-  Delargy,  57  Mo.  29;  Doering  zf.  Kena- 

cided  before  the  piesent  code  that  on  more,  36  Mo.  Ajpp.  147. 

the  death  of  a  plaintiff  in  a  cause,  his  Nebraska,  —  Vox  v,  Abbott,  12  Neb. 

executor  may  voluntarily  appear  at  the  328;  Missouri  Pac.  R.  Co.  v.  Fox,  56 

first  term  thereafter  and  make  himself  Neb.  746. 

plaintiff  and  proceed  with  the  cause,  Ohio,  —  Carter  v,  Jennings,  24  Ohio 

and  the  defendant,  being  in  court,  is  St.  182;  Foresmanv.  Ha ag,  37 Ohio  St. 

bound  to  take  notice  of  such  substitu-  143. 

tion.    Noland  v.  Leech,  10  Ark.  504.  Oregon,  —  Dick  v,  Kendall,  6  Oregon 

In    this  case   the  court  said:    "  The  166. 

next  question  presented  relates  to  the  South   Carolina,  —  Dunham   v,   Car« 

propriety  of  the  action  of  the  court  in  son,  42  S.  Car.  383. 

permitting  Leech  to  substitute  himself  In  Georgia  "  when  a  plaintiff  or  com- 

in  the  place  of  William  Robinson,  de-  plainant  in  any  cause  now  or  hereafter 

ceased,   and   to  proceed  to  trial   and  pending  dies,  the  executor  or  adminis- 

judgment  without  having  first  notified  trator  of  such  plaintiff  or  complainant 

Noland  of  the  intended  substitution,  may  be  made  parties  on  motion,  to  be 

The  7th  section,  c.  i.  Dig.,  declares  that  made  in  writing,  of  which  defendants 

*  when  there  is  but  one  plaintiff  in  an  or  their  counsel  shall  have  notice." 
action,  and  he  shall  die  before  final  Dean  v.  Feeley,  66  Ga.  273. 
judgment,  such  action  shall  not  there-  Effect  of  Failure  to  Give  Votloo. — 
by  abate,  if  the  cause  of  action  survive  When  a  plaintiff  or  complainant  in  a 
to  the  heirs,  devisees,  executor  or  ad-  pending  cause  dies,  his  executor  or  ad- 
ministrator of  such  plaintiff,  but  such  ministrator  may  be  made  a  party,  on 
of  them  as  might  prosecute  the  same  motion  in  writmg,  of  which  the  de- 
cause  of  action  may  continue  such  suit  fendants  or  their  counsel  shall  have 
by  an  order  of  the  court  substituting  notice.  Where,  pending  the  foreclosure 
them  as  plaintiff  therein.'    The  death  of  a  mortgage,  the  defendant  died,  and 
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bb.  Wherk  Nbw  Dffkndant  Is  Introduced.  —  Although  notice  is  not 
expressly  required  by  the  statutes  of  some  states  where  an  action 
is  revived  by  motion  against  the  representatives  of  a  deceased 
defendant,*  yet,  as  a  general  rule,  notice  should  be  served  upon 

the  legal  representative  of  the  defendant  when  the  cause  is 
revived  against  him.* 

his  administratrix  was  made  a  party  entirely  ex  parte,  and  there  is  no  provi- 
ky  scire  facias,  and  the  plaintiff  having  sion  of  statute  by  which  notice  of  it  is 
died,  his  executrix  was  made  a  party,  to  be  given  to  the  defendant.  If  he  hap- 
without  notice  to  the  defendant,  and  pen  to  be  present,  he  has  no  right  to 
judgment  of  foreclosure  was  at  once  intervene,  and  if  he  be  not  present,  the 
rendered,  the  defendant  not  being  pres-  first  intimation  he  receives  of  it  may 
ent  in  person  or  by  counsel,  she  had  be  when  he  is  served  with  notice  of 
not  had  her  day  in  court,  and  having  trial." 

a  good  defense  to  the  foreclosure,  an  In  Oalifimiia  it  has  been  held  that  an- 
affidavit  of  illegality  would  lie  to  the  fi.  der  Code  Civ.  Pro.,  g  385,  which  pro- 
fa.  issued  thereunder.  Meeks  v,  John-  vides  that  **  incase  of  the  death  or  any 
son,  75  Ga.  629.  disability  of  a  party,  the  court,  on  mo- 

Wiivflr   of    Votiee.  —  In    Brooks    v,  tion,  may  allow  the  action  or  proceed- 

Northey,  48  Wis.  455,  it  was  held  that  ing  to  be  continued  by  or  against  his 

after  an  action  has  been  revived,  ap-  representative  or  successor  in  interest," 

pearing  and  arguing  a  demurrer  by  the  substitution  will  be  made  on  sag- 

the  opposite  party  is  a  waiver  of  objec-  gestion  of  the  death  of  a  party,  and  on 

tion  that  the  order  of  revival  was  made  an  ex  parte  motion,  or  by  amendment 

without  notice,  and  without  sufficient  of  the  complaint  showing  the  appoint- 

evidence  of  the  petitioner's  representa-  ment  and  qualification  of  an  executor 

tive  character.    The  court  said:    "The  or  administrator.    Campbell  v.  West, 

failure  of  the  plaintiff  to  give  notice  to  93  Cal.  653. 

the  defendants  of  the  petiUon  to  revive  8.  Arkansas,  —  McNutt  v.   State,  48 

the  action  in  the  name  of  the  executor  Ark.  30. 

was   an    irregularity.       Such    notice  Iowa,  —  Masterson     v.    Brown,     51 

should  have  been  given,  and,  on  the  Iowa  445. 

hearing  of  the  petition,  the  defendants  Kentucky,  —  Thomson    v.  Williams, 

might  have  insisted  that   due    proof  86  Ky.   15;  Amyx  v.  Smith,   i  Met. 

should  be  made  of  the  probate  of  Car-  (Ky.)  539. 

son's  will  and  the  qualification  of  the  Missouri,  —  Ferris  v.  Hunt,  z8  Mo. 
present  plaintiff  as  executor.  But  this  480;  Fine  p.  Gray,  19  Mo.  33;  Hark- 
was  an  irregularity  merely,  which,  like  ness  v,  Austin,  36  Mo.  47. 
any  other  irregularity  not  going  to  the  Nebraska,  —  Fox  v,  Abbott,  12  Neb. 
jurisdictionof  the  court,  may  be  waived  328;  Rakes  v.  Brown,  34  Neb.  304; 
by  the  opposite  party.  The  original  Hendrix  v.  Rieman,  6  Neb.  516;  Mis- 
plaintiff  having  deceased,  it  was  com-  souri  Pac.  R.  Co.  v.  Fox,  56  Neb.  746. 
petent  for  the  court  to  revive  the  action  Ohio,  —  Carter  v.  Jennings,  24  Ohio 
in  the  name  of  his  duly  qualified  ex-  St.  182;  Black  v.  Hill,  29  Ohio  St.  87; 
ecutor.  Notice  of  the  petition  should  Pavey  v.  Pavey,  30  Ohio  St.  600;  Fores- 
have  been  given;  but  proceeding  with-  man  v,  Haag,  37  Ohio  St.  ^^3. 
out  notice  affects  only  jurisdiction  of  South  Carolina, — Dunham  v,  Carson, 
the  person,  not  of  the  subiect-matter,  42  S.  Car.  383. 

and  a  subsequent  general  appearance  In  Floridai  in  the  case  of  the  death  of 

waives  the  defect.    The  rule  is  ele-  a  sole  defendant,  or  sole  surviving  de- 

mentary  that  a  general  appearance  to  fendant,  the  plaintiff  may  file  a  sug- 

the  action  by   the    defendant   waives  gestion  of  the  death  of  a  defendant, 

a  defective  service,  or  want  of  service,  and  that  a  person  named  therein  is  ex- 

of  the  original  process.    The  principle  ecutor   or   administrator   of   the   de- 

of  this  rule  is  applicable  here."  ceased,  and  may  serve  such  executor 

1.  Campbell  v.   West,  93  Cal.   653;  or  administrator  with  a  copy  of  the 

Larned  v.  Wilcox,  4  Mich.  333;  Vlck-  suggestion,  and  with  a  notice  requiring 

ery  v,  Beir,  16  Mich.  50.     In  this  case  him  to  appear.     Rev.  Stat.  Fla.,  §  q^i. 

the  court  said:    "  The  proceeding  on  In  Soutli  Carolina  the  proper  pracuce 

suggesting  the  death  of  a  plainUff  is  of  reviving  an  action  against  Uie  rep* 
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(b)  Xaimer  of  Giving  Votiee  —  aa.  In  General.  —  It  may  be  stated 
that,  as  a  general  rule,  notices  of  motions  to  revive  actions  do 
not  di£fer  .essentially  from  notices  of  other  motions.^ 

bb.  Conditional  Order  —  In  OeneraL  —  In  several  of  the  states  it  is 
provided  by  statute  that  a  revivor  may  be  effected  by  a  con- 
ditional order  of  the  court  that  the  action  be  revived  in  the  name 
of  the  representative  or  successor  of  the  party  who  has  died  or 
whose  powers  have  ceased,  and  that  it  shall  proceed  in  favor  of 
or  against  such  representative  or  successor,*  unless  sufficient 
cause  is  shown  within  a  prescribed  time  why  such  action  should 
not  be  revived.' 

On  WhoM  Motion  Hade.  —  Such  order  may  be  made  on  the  motion 
of  the  adverse  party  or  of  the  representatives  or  successor  of  the 
party  who  died  or  whose  powers  ceased.* 

Hatnre  of  Conditional  Order.  —  A  conditional  order  of  revivor  is  in  its 
nature  an  order  to  show  cause,  and,  as  is  usually  the  case  with 
such  orders,  is  used  as  a  method  of  shortening  the  notice  of 
motion,  and  is  equivalent  to,  and  a  substitute  for,  a  notice  of 
motion,  • 

resentative  of  a  deceased  party  is  by  8.  Kenhtcky, — Thomson  v.  Williams, 
ex  parte  application  based  npon  proper  86  Ky.  15;  Amyx  v.  Smith,  i  Met.(Ky.) 
showing  by  affidavit  for  a  rule  against  529;  Greer  v,  Powell,  i  Bush  (Ky.)  489; 
the  representatives  of  the  deceased's  Buford  v.  Guthrie,  14  Bush  (Ky.)  677. 
interest  requiring  ihem  to  show  cause  Missouri.  —  Sargeant  v,  Rowsey,  89 
why  the  action  should  not  be  continued  Mo.  617;  Fine  v.  Gray,  19  Mo.  33; 
against  ihem  in  the  character  ascribed;  Harkness  v,  Austin,  36  Mo.  47;  Shock- 
and  upon  default  in  showing  good  ley  v,  Fischer,  21  Mo.  App.  551;  Doer- 
cause,  the  action  will  be  continued,  ing  v,  Kenamore,  36  Mo.  App.  147; 
Dunham  v,  Carson,  42  S.  Car.  383.  Gallagher  v,  Delargy,  57  Mo.  29. 

1.  See  article  Motions,   vol.  14,  p.  Nebraska.  —  Fox  v.  Aobott,  12  Neb. 
121.  328;  Hendrix  v.  Rieman,  6  Neb.  523; 

In  Masterson  v.  Brown,  51  Iowa  445,  Gillette  r.  Morrison,  7  Neb.  263;  Mis* 

it  is  held  that  where  an  action  is  con-  souri  Pac.  R.  Co.  v.  Fox,  56  Neb.  746; 

tinned  against  the  legal  representative  Rakes  v.  Brown,  34  Neb.  304. 

of  a  defendant,   a  notice    should  be  Ohio,  -r—  Carter  v.  lennings,  24  Ohio 

served  on  him  as  provided  for  in  serv-  St.   182;    Foresman  v.   Haag,  37  Ohio 

ices  of  original  notices.  St.  143;  Black  v.  Hill,  29  Ohio  St.  86. 

Ck»py  of  Soggestion.  —  In  at  least  one  4.  Bullitt's    Civ.   Code    Ky.    (1895), 

state,  in  the  case  of  the  death  of  a  sole  g  501;    Stat.   Okla.,    §   4319;    Comp. 

defendant,  or  sole  surviving  defend-  Laws  N.  Mex.,  §  3093;  Fox  v,  Abbott, 

ant,   where  the    action   survives,   the  12   Neb.  328;    Carter  v.  Jennings,  24 

plaintiff  may  file  in  the  cause  a  sng-  Ohio  St.  182. 

gestion  that  the  defendant  is  dead,  and  By  Code  Civ.  Pro.  Neb.,  §  459,  it  is 

that  a  person  named  therein  is  executor  provided  that  "  the  revivor  shall  be  by 

or  administrator  of  the  deceased,  and  a  conditional  order  of  the  court  if  made 

may  thereupon  serve  such  executor  or  in  term,  or  by  a  judge  thereof  if  made 

administrator  of  the  deceased  with  a  in  vacation,  that  the  action  be  revived 

copy  of  the  suggestion,  and  with  a  no-  in   the  names  of   the  representatives 

tlce  requiring  such  executor  or  admin-  or  successor  of  the  party  who  died,  or 

istrator  to  appear,  and  that  in  default  whose  powers  ceased,  and  proceed  in 

of  his  so  doing,  the  plaintiff  will  sign  favor  of  or  against  them."     Fox  t^.  Ab- 

judgment  against  him  as  such  executor  bott,   12  Neb.  328;    Missouri  Pac.  R. 

or   administrator.      Rev.    Stat.    Fla.,  Co.  v.  Fox,  56  Neb.  746. 

g  991.  5.  As  to  orders  to  show  cause  gen- 

2.  See  the  codes  and  statutes  of  the  erally,  see  article  Orders,  yoI.  15,  p. 
various  states.  362. 
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Boqniiites  of  Conditional  Order.  —  A  conditional  order  should  sug- 
gest the  death  of  the  party  or  a  cessation  of  his  powers,  together 
with  the  name  and  capacities  of  his  representative  or  successor.* 

(o)  flenrice  of  iTotioe.  —  With  regard  to  the  service  of  notice  of 
motion  to  revive  an  action  it  may  be  said  that  such  service  does 
not  differ  as  a  rule  from  the  service  of  other  motions.* 

Conditional  Order.  —  If  the  Order  Be  Hade  bj  Content  of  the  parties  the 
action  forthwith  stands  revived.' 

If  Hot  Hade  bj  Coment,  the  order  is  served  in  the  same  manner  and 
returned  within  the  same  time  as  a  summons,  upon  the  party 
adverse  to  the  one  making  the  motion.* 

1.  Form  of  Conditional  Order  to  fieyiye  25  Mo.  88;  Doering  v.  Kenamore,  36 
Againit  Adminiatrator.  —  A  conditional  Mo.  App.  147;  Farrell  r.  Breanao,  25 
order,  after  the  suggestion  of  the  death     Mo.  84. 

and  of  the  names  of  the  party  to  be  Service  on  Attorney.  —  Service  of   a 

proceeded  against,  is  to  the  effect  that  conditional  order  of  revivor  must  be  in 

the  action  be  revived  in  his  name  as  the  same  manner  as  service  of  a  sum- 

administrator,   and     proceed     against  mons,  and  it  seems  that  service  upon 

him  as  such  unless  he  show  sufficient  the  attorney  of  record   is  insufficieot 

cause  against  the  revivor  at  the  next  unless  a  summons  may  be  so  served, 

term  of  the  court.     McNutt  v.  State,  Missouri  Pac.  R.  Co.  v.  Fox,  56  Neb. 

48  Ark.  30.  746. 

Amendment  of  Order.  —  In  McNutt  v,  Effeot  of  Omiesion  of  Service.  —  Where 

State,  48  Ark.  3c,  the  court,  after  set-  the  plaintiff  in  an  action  dies,  the  order 

ting  out  the  provisions  of  the  statute  of  revivor,  made  on   the  motion  of  his 

(Mansf.  Dig.,  §§5239,  5241) as  to  orders  representatives,  must  be  served  upon 

of  revivor,  held,  where  the  administra-  the  defendant  in  the  same  manner  as  a 

trix  was  served  with  a  writ  requiring  summons.     Without  such  service  the 

her  to  answer  a  suit  begun  against  her  judgment    subsequently    rendered  is 

intestate  in  his  lifetime,  and  revived  void.     Amyx  v.  Smith,   i   Met.  (Ky.) 

against  her  as  administratrix,  that  this  529. 

summons  sufficiently  apprised  the  ad-  Waiver  of  Service  bj  Aiipearance.  —  A 

ministratriK  of  the  nature  of  the  suit,  failure  to  serve  a  conditional  order  of 

and  that  the  writ  could  be  amended  at  revivor  goes  only  to  the  jurisdiction  of 

the  return  term  by  inserting  before  the  the  person,  and   is  waived   by  a  vol- 

word   *'  revived "    the  words   '*  show  untary  general  appearance.     Missouri 

cause  why  the  action  should  not  be.*'  Pac.  R.  Co.  v.  Fox,  56  Neb.  746. 

2.  See  articles  Motions,  vol.  14,  p.  Time  of  Service  of  Order.  —  Under  the 
144;  Service  of  Process  and  Papers,  provisions  of  the  code  for  the  revivor 

In  Masterson  v.  Brown,  51  Iowa  445,  of    actions,    it    is    not   essential    that 

it  was  held  that  such  notice  shall  be  the  action  be  actually  revived  within 

served  on  the  legal  representative  of  a  twelve  months  from  the  time  when  the 

defendant  as  is  provided  for  service  of  revivor  should    have  been  had.     The 

original  notices.  order  to  revive  must  be  made  within 

8.  Bullitt*s  Civ.  Code   Ky.  (1895),  §  the  twelve  months  and  a  copy  served 

f02:   Burns*s   Prac.   Code   Mo.  (1896),  as  a  summons.      When  served,    the 

572;  Code   Civ.   Pro.   Neb.,  §  461;  case  stands  revived  unless  valid  objec- 

lates*s  An  not.  Stat.  Ohio  (1897),  §  5152;  tions  are  interposed.     If,  however,  the 

Thomson  J'.  Williams,  86  Ky.  15;  Amyx  order  to  revive  is  entered  within  the 

V.  Smith,  I   Met.   (Ky.)  529;   Fine  v,  proper  period,  but  no  copy  is  issued 

Gray,  19  Mo.  33;  Harkness  v.  Austin,  and  placed  in  the  hands  of  some  one 

36  Mo.  47;  Fox  v.  Abbott,  12  Neb.  328.  authorized  by  law  to  serve  it,  within 

4.  Thomson  v.  Williams,  86  Ky.  15;  twelve  months,  there  is  such  laches  as 

Amyx  V,  Smith,  i  Met.  (Ky.)  529;  Fox  should  compel  the  plaintifif  to  pursue 

V,  Abbott,  12  Neb.  328.     And  see  Fine  his  remedy  by  action;  but  the  plaintiff 

V,  Gray,  19  Mo.  33;  Harkness  v,  Aus-  is  not  barred  of  his  summary  remedy 

tin,  36  Mo.  47;  Ferris  v.  Hunt,  18  Mo.  merely  by  the  neglect  of  the  officer  to 

480,  20  Mo.  464;  Farrell  v,  Brennan,  serve  the  order  within  twelve  months 
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Senrioe  by  PubUoation.  —  In  those  states  where  revivor  may  be  by 
conditional  order,  provisions  are  usually  made  for  the  service  of 
such  order  by  publication,  where,  by  reason  of  the  absence  of 
the  parties  to  be  served,  personal  service  cannot  be  had.* 

(5)  Hearing  and  Determination  —  (a)  ITecaoiity  For  —  In  General. 
—  As  in  the  case  of  other  motions,  a  motion  to  revive  or  con- 
tinue an  action  by  or  against  the  representatives  or  successors 
in  interest  of  a  deceased  party  should  be  brought  to  a  hearing  at 
a  specified  time.*  If  at  the  hearing  sufficient  cause  is  not  shown 
to  the  contrary,  the  court  may  make  an  order  reviving  the 
action.' 

Conditional  Order.  —  In  jurisdictions  where  the  mode  of  procedure 
to  revive  an  action  when  not  by  consent  is  by  motion  and  con- 
ditional order,  there  must  be  a  hearing  at  which  the  question  of 
revivor  of  the  action  is  finally  determined.*  If  sufficient  cause 
be  not  shown  against  the  revivor  the  action  shall  stand  revived,* 
the  conditional  order  being  made  final.® 

(b)  Objeetions  to  fieyiyor  of  Aotions.  —  Generally  speaking,  since  a 
motion  to  revive  an  action  is  a  substitute  for  the  old  bill  of 

or  by  the  temporary  absence  of  the  rep-  service  of  such  notice,  the  person  thus 

resentative  of  the  decedent  from  the  notified  must  appear  at  the  time  ap- 

jurisdiction.      Thomson   v,   Williams,  pointed  and  show  cause  why  the  action 

86  Ky.  15.  should  not   be  revived.     Mansf.  Dij;. 

1.  See  in  general  article    Publica-  Stat.  Ark.,  §  5239;  Bullitt's  Civ.  Code 

TION,  vol,  17,  p.  26.  Ky.  (1895),  §  503;  MrNutt  v.  State,  48 

When  flervioe  Hay  Be  Hade  by  Pnblioa-  Ark.  30.    See  also  GaUagher  v.  Delargy, 

tion.  —  **  When  the  plaintiff  makes  an  57  Mo.  29. 

affidavit  that  the  representatives  of  the  8.  McNutt  v.  State,  48  Ark.  30. 

defendant,  or  any  of  them  in  whose  4.  Hendrix  v,  Rieman,  6  Neb.  516; 

name  the  action  is  ordered  to  be  re-  Fox  v.  Abbott,  12  Neb.  328;  Rakes  v. 

vived,  are  nonresidents  of  the  state,  or  Brown,  34  Neb.  312;  Missouri  Pac.  R. 

have  left  the  state  to  avoid  the  service  Co.  v.  Fox,  56  Neb.  746;  McNutt    v, 

of  the  order,  or  so  conceal  themselves  Slate,  48  Ark.  30;  Carter  v,  Jennings, 

that  the  order  cannot  be  served  upon  24  Ohio  St.  182. 

them,  or  that  the  names  and  residences  As  to  the  hearing  of  motions  to  show 

of  the  heirs  or  devisees  of  the  person  cause  in  general,  see  article  Orders, 

against  whom  the  action  is  ordered  to  vol.  15,  p.  370. 

be  revived,  or  some  of  them,  are  un-  6.  Fox  f.  Abbott,  12  Neb.  328;  Rakes 

known  to  the  affiant,  a  notice  may  be  v.  Brown,  34  Neb.  312;  Missouri  Pac. 

published  for  six  consecutive  weeks,  as  R.  Co.  v.  Fox,  56  Neb.  746;  McNutt  v, 

provided  by  section  five  thousand  and  State,  48  Ark.  30;  Carter  v.  Jennings, 

forty-eight,  notifying  them  to  appear  24  Ohio  St.  182. 

on  a  day  therein  named,  not  less  than  "  If  the  order  is  made  by  consent  of 
ten  days  after  the  publication  is  com-  the  parties,  the  action  shall  forthwith 
plete,  and  show  cause  why  the  action  stand  revived;  and  if  not  made  by  con- 
should  not  be  revived  against  them;  sent,  the  order  shall  be  served  in  the 
and  if  sufficient  cause  be  not  shown  to  same  manner,  and  returned  within 
the  contrary,  the  action  shall  stand  re-  the  same  time,  as  a  summons,  upon 
vived."  Bales*s  Annot.  Stat.  Ohio  the  party  adverse  to  the  one  mak- 
(1897),  §  5153.  ing  the  motion,  and  if  sufficient  cause 

8.  As  to  a  hearing  of  motions  in  gen-  be  not  shown  against  the  revivor,  the 

eral,  see  article  Motions,  vol.  14,  p.  action  shall  stand  revived."    Code  Civ. 

163.  Pro.   Neb.,  §  461;   Fox   r/.  Abbott,  12 

Where  a  motion  has  been  made  to  Neb.  328. 

revive  an  action  and  notice  has  been  6.  Missouri  Pac.  R.  Co.  v.  Fox,  56 

given  and  due  return    made  of   the  Neb.  746. 

1189  Volume  XVIII. 


At  Oommon  Law  REVIVOR  OF  SUITS  aad  iiate  OtdM. 

revivor  and  original  bill  in  the  nature  of  a  bill  of  revivor/  upon 
the  hearing  of  a  motion  to  revive,  the  person  opposing  such 
motion  may  contest  not  only  the  title  to  the  subject-matter  in 
the  controversy,  but  also  the  question  as  to  who  should  properly 
be  substituted.* 

When  B«Tiyor  Ii  Bought  by  Oonditioiial  Ordtr,  the  hearing  in  pursuance 
thereof  is  the  proper  occasion  to  try  the  right  of  the  successor  in 
whose  name  the  revivor  is  attempted,'  the  issue  being  raised  by 
the  answer  of  the  adverse  party  to  the  motion  and  conditional 
order.* 

(o)  BvlM     Ctownlng     Detanninatioii  —  Gonrt*t     JMieretion.  —  Where    a 

motion  is  the  prescribed  manner  of  reviving  an  action,  the  court 

1.  See  supra,  p.  1131.  said:  "  Under  these  statutes,  where 
8.  Landis  v.  Olds,  9  Minn.  90.  In  persons  claiming  to  be  the  proper 
this  case  the  court  said:  *' The  statute  representatives  of  deceased  parties 
declaring  that  no  action  shall  abate  on  present  themselves  and  move  to  revive, 
account  of  any  disability  (where  the  the  opposing  litigant  may  resist  the  re- 
cause  of  action  continues),  there  can  be  vivor  upon  any  sufficient  ground,  such 
no  occasion  to  revive  it,  either  by  a  as  that  they  are  not  the  heirs  or  all  the 
bill  of  revivor  or  by  original  bill  in  the  heirs,  and  the  court  must,  in  acting 
nature  of  such  bill.  Manifestly  it  was  upon  the  motion  to  revive,  pass  upon 
the  intent  of  the  sutule  to  sweep  away  and  decide  the  question."  Citing  May- 
this  expensive  and  cumbersome  ma-  field  c.  Stephenson,  6  Baxt.  (Tenn.) 
chinery  of  the  old  system  and  in  all  397;  Berrigan  v,  Fleming,  2  Lea 
cases  allow  the  admission  of  plaintiff  (Tenn.)  271. 

on  motion.     Under  the  old  system  the  8.  Missouri  Pac.  R.  Co.  v.  Fox,  $6 

defendant  of  course  was  allowed   to  Neb.  746.    In  this  case  the  court  said: 

contest  the  facts  set  up  in  either  of  "  Under  our  system  of  practice,  where 

these  bills  by  answer,  and  proofs  were  a  party  dies  or  his  authority  as  a  repre- 

taken  upon  the  issues  joined.     Under  sentative  ceases,  two  methods  of  re- 

this  statute  also  he  may  contest  the  vivor  coexist     A  conditional  order  of 

facts  set  forth  in  the  motion  papers,  revivor  may  issue  and  be  served,  and 

and  so  far  as  the  nature  of  the  proof  is  ihe  order  made  final,  unless  cause  be 

concerned,  to  wit,  by  affidavits  rather  shown  against  it,  or  the  court  may  sub- 

than  the   production  of  witnesses   in  stilute  the  new  party,  and  supplemental 

court,  and  trying  the  issue  before  a  pleadings  may  be  filed  and  summons 

jury,  the  objection  is  applicable  to  the  served.    *    •    *    If  the  former  method 

one  case  as  well  as  the  other;  that  is,  be   pursued,    the    proper    method   of 

where  the  person  only  entitled  to  ad-  traversing  the  claim  of  the  person  in 

mission   is  in   question,   or   wherein  whose  name  tevivor  is  attempted  is  by 

addition   thereto  the  title  to  the  sub-  showing   cause   against  the  absolute 

ject- matter  of  the  litigation  might  be  order.*' 

disputed.     If  the  nature  of  the  proof  4.  Hendrix  v,  Rleman,  6  Neb.  516, 

be  sufficient  or  allowable  in  the  one  wherein  the  court  said:  "  The  statute 

case,  no  valid  reason  can  be  assigned  provides  the  mode  and  regulates  the 

why  it  should  not  be  in  the  other,  even  practice  in  cases  of  revivor  of  actions, 

though  more  intricate  questions  might  The  mode  of  procedure,  when  not  by 

arise  in  the  latter  case  than  in   the  consent,  is  by  motion  and  conditional 

former.    The  admission  of  a  plaintiff  order  of  the  court,  if  made  in  term,  or 

on  motion  could  scarcely  involve  the  by  a  judge  thereof  if  made  in  vacation: 

decision  of  more  important  questions  and    the    statutory     provisions    very 

than  are  determined  by  the  coua  in  plainly  indicate  that  the  question  of 

the  same  manner  in  other  cases,  as  the  revival  of  the  action  in  the  name  of  the 

issuance  of  writs  of  attachment,  in-  administrator    must  be  finally  deter- 

junction,  etc."  mined  on   the  hearing  of    the    case. 

In  Campbell    v,   Hubbard,   11   Lea  upon  the  motion  and  conditional  order 

(Tenn.)  6,  the  court,  in  referring  to  the  and  answer    thereto  of    the    adverse 

statutes  authorizing  revivor  of  action,  party.    And  that  this  is  the  correct  in- 
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should  not  exercise  an  arbitrary  discretion  in  passing  on  such 
motion,  but  should,  as  a  general  rule,  allow  the  motion  unless 
good  cause  be  shown  to  the  contrary.^  Indeed  it  has  been  held 
that  the  right  to  revive  an  action  under  a  statutory  provision 
authorizing  revivor  by  motion  and  conditional  order  is  not 
dependent  on  the  discretion  of  the  court  or  judge  making  the 
order,  if  the  cause  of  action  survives,  but  is  a  matter  of  right 
under  the  conditions  and  within  the  time  limited  by  the  statute.' 
In  GaM  of  LaehM.  —  The  statutory  provisions  as  to  revivor  do  not, 
however,  compel  the  granting  of  the  motion  in  all  cases,  but  sim- 
ply require  that  where  a  party  has  the  right  to  a  revivor  or  con- 
tinuance, relief  should  be  granted  on  motion.  Such  right  is  to 
be  determined  according  to  the  settled  rules  of  equity  so  far  as 
established  by  precedent.'  If  there  has  been  delay  in  making 
the  application,  the  equitable  rule  which  requires  reasonable  dili- 
gence as  well  as  good  faith  applies,  and  long  delay  has  been  held 
to  constitute  a  valid  reason  for  denying  the  application.^ 

terpretation  of  the  statute  seems  quite  of  the  defendant,  the  only  questions  at 

clear  from  the  fact  that  no  step  can  be  issue  upon  the  motion  are,  first,  the 

taken  in  the  prosecution  of  the  action  death  of  the  defendant;    second,   the 

until  there  is  a  revival  of  the  action  by  substitution  of  the  administrator  and 

the   substitution  of  the  proper  repre-  heirs  of  the  estate.    In  that  proceeding, 

sentative  in  the  place  of  the  deceased  if  the  cause  of  action  survive,  the  court 

party.'*  has  no  authority  to  inquire  into  the 

1.  Landis  v.  Olds,  9  Minn.  90.  In  merits  of  the  case.  And  where  the  ap- 
this  case  the  court  said:  *'  The  statute  plication  is  in  proper  form,  and  made 
provides  (Comp.  Stat.  535,  §  37)  that  within  the  time  prescribed  by  statute, 

*  an  action  does  not  abate  by  death,     the  order  must  be  granted  as  a  matter 
marriage,  or  other  disability  of  a  party,    of  right." 

or  by  the  transfer  of  any  interest,  if  the  In  Carter  v,  Jennings,  24  Ohio  Sl 

cause  of  action  survive  or  continue.  188,  the  court,  in  construing  such  a 

In  case  of  death,  marriage,  or  other  statute,  said:  *' The  right  to  revive  an 

disability    of  a  party,   the  court,   on  action  under  title  13,  chapter  one,  of  the 

motion,  may  allow  the   action   to  be  code,  is  not  dependent  on  the  discretion 

continued    by    his    representative   or  of  the  court  or  of  the  judge  making  the 

successor  in  interest.'     Although  the  order,  but,  under  the  conditions  and 

statute  in  terms  is  permissive  and  not  within  the  time  therein  limited,  is  a 

mandatory  of  the  substitution,  yet  it  is  matter  of  right." 

not  to  be  understood  that  the  court  is  8.  Coit  v,  Campbell,  82  N.  Y.  509. 

at  liberty  to  exercise  an  arbitrary  dis-  4.  Coit  v,  Campbell,  82  N.  Y.  509; 

cretion  in  regard  thereto,  but  (in  case  Duffy  v.  Duffy,  (N.  Y.  Super.  Ct.  Gen. 

of  death,  at  least,  of  the  plaintiff  where  T.)  21  N.  Y.St.   Rep.  473;  Matter  of 

the  action  cannot  proceed  without  sub-  Palmer,  115  N.  Y.  493;  Carter  v,  Jen- 

stitution)  it  should  always  be  allowed  nings,  24  Ohio  St.  182. 

unless  good  cause  be  shown  to  the  con-  *'  All  the  various  proceedings  which 

trary.     In   case   of   the   death   of  the  have  been   from  time  to  time  author- 

plaintiff,  his  executor  would  usually  be  ized  by  statute,  for  the  purpose  of  reviv- 

entitled   to    substitution,   though    not  ing  suits  in  equity  interrupted  by  the 

necessarily  so,  as  he  might  not  be  the  death  of  parties,  are  but  substitutes  for 

*  successor  in  interest  *  of  the  particular  the  old  bill  of  revivor.     They  change 
property  in  litigation."  merely  the  mode  of  procedure,  but  the 

2.  Gillette  v.  Morrison,  7  Neb.  263,  right  is  always  the  same  and  should  be 
wherein  the  court  said.  "  Where,  under  governed  by  the  same  principles.  In 
the  statute,  when  it  is  sought  to  revive  Washington  Ins.  Co.  v,  Slee,  2  Paige 
an  action  upon  the  ground  that  the  (N.  Y.)  368,  the  chancellor  expresses 
cause  has  abated  by  reason  of  the  death  the  opinion  that  the   same  objections 
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(6)  Final  Order  —  VootMi^  Tor.  —  The  mere  making  of  a  motion 
to  revive  an  action  does  not  revive  the  action  itself,  but  an  order 
of  the  court  to  that  effect  must  be  obtained,^  unless  such  order 
be  waived.* 

Tom  of  Ordor.  —  Where  a  conditional  order  of  revivor  has  issued 

and  been  served  and  no  cause  has  been  shown  against  it,  the 
order  is  made  final.' 

CoBoluiToiioif.  —  The  final  order  of  revivor,  unless  reversed  or 

vacated  on  error,  is  conclusive,  and  cannot  be  reviewed  on  the 

which  might  be  raised  by  plea  or  de-  although,  when  entered  in  either  mode, 
murrer  to  a  bill  of  revivor  might  be  by  consent,  or  when  served,  it  amounts 
shown  in  opposition  to  a  petition  to  re-  to  a  revivor,  regardless  of  the  mere 
vive  under  the  statute,  and  it  would  form  of  the  order,  still  it  is  plain,  from 
seem  to  follow  that  a  delay  which  sections  507  and  508  of  the  code,  that 
would  not  be  a  bar  to  a  bill  of  revivor  it  is  the  order  to  revive  that  must  be 
ought  not  to  be  a  sufficient  answer  to  a  entered  within  the  twelve  months  from 
petition  under  the  statute  or  a  motion  the  time  the  revivor  could  have  been 
under  the  code,  and  I  regard  ail  the  had,  and  not  that  the  action  must  acta- 
authorities  on  the  subject  as  recogniz-  ally  be  revived  within  that  period, 
ing,  as  a  rule  of  equity,  that  the  discre-  The  order  to  revive  must  be  made 
tion  of  the  court  to  refuse  to  revive  a  within  the  twelve  months,  and  when 
suit  on  the  ground  of  delay  is  to  be  made  a  copy  served  as  a  summons, 
guided  by  the  statute  of  limitations  and  when  served,  the  case  stands  rc- 
applicable  to  the  subject-matter  of  the  vived  unless  valid  objections  are  inter- 
suit.'*    Colt  V,  Campbell,  82  N.  Y.  509.  posed."     Thomson  v,    Williams,    86 

Abuio  of  Bisaretlon.  —  In  Anderson  v,  Ky.  15. 

Cary,  89  Ga.  25S,  it  is  held  that  where,  S.  Balcer  v.  Crandall,  78  Mo.  584.    lo 

pending  his  action,  the  plaintiff  dies,  this  case  a  pany  died  during  the  pen- 

and  his  administrator  fails  to  have  him-  dency  of  the  cause.     His  death  was 

self  made  a  party  within  a  reasonable  suggested,  and  without  a  formal  order 

time  after  his  qualification,  the  action  of  revivor  his  administrator  appeared 

may  be  dismissed  for  want  of  prosecu-  and  the  cause  proceeded  in  the  name 

tion,  and  it  is  no  abuse  of  discretion  by  of  the  administrator.      The    adverse 

the  presiding  judge  to  refuse  to  rein-  party  participated  in  the  proceedings, 

state  it  on  motion  subsequently  made  and  never  objected  to  the  want  of  such 

by  the  administrator.  an  order  until  the  cause  reached  the 

1.  Bornsdorff  v.  Lord,  41  Barb.  (N.  appellate  court.     It  was  held  that  the 

Y.)  211.  objection  then  came  too  late. 

Aotion  of  Court  Xust  Appear  of  Boooid.  Pretomptioa  as  to  Xotioa  and  Qrdsr.  — 
—  In  Pope  V,  Irby,  57  Ala.  105,  it  was  In  Tarbox  ».  French,  27  Wis.  651,  it 
held  that  the  making  of  the  motion  to  was  held  that  where,  after  the  plain- 
revive  within  the  prescribed  period,  tiff's  death,  the  suit  was,  with  the 
and  the  action  of  the  court  thereon,  Icnowledge  and  consent  of  the  ad  minis- 
must  appear  of  record;  it  cannot  rest  trator  and  approval  of  the  court,  contio- 
in  parol.  The  court  said:  *'  If  there  is,  ued  in  the  name  of  the  administrator, 
as  in  the  present  case,  no  entry  made  and  judgment  rendered  against  him, 
by  or  under  the  authority  of  the  court,  such  judgment  should  be  held  valid 
that  within  eighteen  months  the  death  and  binding  upon  the  estate,  although 
of  the  party  was  suggested,  and  an  ap-  there  was  no  formal  motion  for  such 
plication  to  revive,  on  which  the  court  continuance  or  order  granting  it.  The 
acts,  either  by  granting  or  refusing  it,  court  held  further  in  this  case  that  per- 
or  by  a  continuance,  there  can  be  no  haps  it  should  be  presumed  in  favor  of 
revivor  on  parol  evidence  that  the  sug-  the  judgment  that  there  was  a  motion 
gestion  and  application  was  made.'*  and  order  for  such  continuance  of  the 

Blstinotion  Between  Order  Beviving  and  cause. 

Order  to  Bevivo.-— "  There  is  a  differ-  8.  Missouri  Pac.  R.  Co.  9.   Fox,  56 

ence  between  an  order  reviving  the  ac-  Neb.  746;  Fox  v,  Abbott,  12  Neb.  328; 

tion    and    an    order   to    revive;    and  Hendrix  v,  Rieman,  6  Neb.  516. 
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subsequent  trial  of  the  cause.  ^ 

(7)  Necessity  for  Amended  or  Supplemental  Pleadings.  —  When 
a  cause  has  been  revived  by  conditional  order  duly  made  abso- 
lute, it  has  been  held  not  to  be  essential  that  amended  or  supple- 
mental  pleadings  be  filed  alleging  the  capacity  of  the  new  party, 
as  such  averments  would  not  be  traversable,  and  the  fact  already 
appears  of  record.* 

c.  Scire  Facias  —  (i)  To  Introduce  New  Plaintiff — On  AppU- 
oatlon  of  Plaintiii:  —  In  several  jurisdictions  the  practice  exists,  or 
has  heretofore  existed,  of  reviving  an  action  at  the  instance  of  a 
new  plainti£F,  by  means  of  a  writ  of  scire  facias,  this  being  a  con- 
current remedy  with  revivor  by  motion.* 

1.  Hendrix  v.  Rieman,  '6  Neb.  516;  jection  came  too  late,  and  the  subse- 
Missouri  Pac.  R.  Co.  v.  Fox,  56  Neb.  queat  action  of  the  court  has  relieved 
746,  wherein  the  court  said:  "If  the  it  of  all  difficulty  by  having  Dean  made 
court  make  the  order  absolute,  that  a  party  according  to  the  strictest  con- 
order  becomes  res  judicata  as  to  the  struction  of  the  statute,  if  such  action 
right  of  the  person  named  to  proceed  was  necessary.*' 

with  the  action,  and  the  issue  cannot  8.  Missouri  Pac.  R.  Co.  v.  Fox,  56 

be  again  made  and  tried  with  the  main  Neb.  746. 

case.''  Amendmsnt  of  Boolaration.  —  In  Hoes 

Waivor  of  Objeotionto  Order.  —  Where,  v.  Van  Alstyne,  20  III.  201,  it  was  held 

pending  a  suit,  the  plaintiff  died,  and  that  when  action  is  revived,  declaration 

an  order  was  taken  which  recited  that  need  not  be  amended  by  insertion  of 

the  death  had  been  suggested  of  record,  representative's  name  as  plaintiff.    The 

motion  to  make  parties  made,  and  no-  court  said:  "  This  declaration  was  in 

tice  given  to  the  opposite  party,  and  assumpsit.      During  the  pendency  of 

which  ordered  the  suit  to  proceed  in  the  action  the  plaintiff  died,  and  his 

the  name  of  the  legal  representative  representatives    were     made    parties 

of  the  deceased,  objection  to  such  order  under  our  statute,  but  the  declaration 

on  the  ground  that  the  motion  was  not  in  was  not  amended   by  inserting  their 

writing  should  have  been  made  at  the  names  as  plaintiffs.     The  cause  was 

time;    where  the    case    proceeded    to  tried  upon  the  general  issue,   which 

trial,  and  no  objection  was  made  until  was  found  for  the  plaintiffs,  and  it  is 

a  second  trial  at  a  subsequent  term,  it  now    assigned    for   error    that    their 

was  then  too  late  to  raise  the  point,  names  were  not  inserted  in  the  declara- 

Dean  v,  Feeley,  66  Ga.  273.    In  this  tion.     It  has  not  been   the  practice, 

case  the  court  said:  "  We  think  that  it  under  our  statute,   where  the  repre- 

was  the  duty  of  defendants  to  have  ob-  sentatives  of  a  deceased  party  are  made 

jected  to  said  order  at  the  time  it  was  parties,  to  amend  the  declaration   by 

offered,   so  that  the    same  might  be  the  insertion  of  their  names,  nor  do  we 

amended,  if  any  good  objection  they  think    it    required     by    the    statute, 

had;  and  not  having  done  so,  and  ha V.  Whether  the  other  course  would  not 

ing  proceeded  to  trial  under  it,  they  have  been  the  better  practice  at  the 

have  waived  any  want  of  formality  or  beginning,  it  is  unnecessary  now   to 

regularity  in  the  passing  of  said  order,  sa^;    but  we   think   the  statute    will 

The  order  recites,  *  there  was  a  motion  fairly  bear  a  construction  conformable 

and  notice  to  defendants,'  and  this  we  to  the  practice,  and  after  that  has  been 

are  bound  to  hold  was  presumptively  so  long  and  uniformly  acted  upon  and 

true,  as  the  record  imports  verity;  and  acquiesced  in  by  the  courts  and   the 

after  such  a  lapse  of  time  defendants  bar,  we  ought  not  to  hunt  up  ingenious 

should   not   be   heard  to  question  it.  pretexts  for  overturning  it." 

Moreover,  we   are   inclined    to  think  8.  See  Garrison  v,  Myers,  12  W.  Va. 

the  order  in  writing  is  a  substantial  330.    The  court  said :  "  In  this  state  the 

compliance  with  the  statute.     Hall  v.  statute  as  to  reviving  suits  is  as  fol- 

Carey,  5  Ga.  241,  Sirrine  v.  Southwest-  lows:  By  section  4  of  c.  127  of  the  code 

em   R.   Co.,  43  Ga.  280;  Code  3587.  it  is  provided  that '  In  any  stage  of  any 

However  this  may  be,  we  think  the  ob-  case,  a  scire  facias  may  be  sued  out  for 
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Oa  AfpUMtioi  of  IMlndMit.  —  So  in  some  jurisdictions  the  revivor 
of  an  action  s^t  the  instance  of  the  defendant  therein  is  by  writ 
of  scire  facias  to  bring  in  the  new  plaintiff.  When  the  plaintiff 
in  a  suit  dies  before  final  judgment,  if  the  representative  of  the 
deceased  fails  to  appear  voluntarily  and  prosecute  the  suit  he 
may  be  compelled  to  do  so  by  means  of  this  writ.^ 

(2)  To  Introduce  New  Defendant  —  (a)  VMenity  for.  —  It  is  pro- 
vided by  statute  in  several  of  the  states  that  where  it  is  sought 
to  revive  an  action  against  a  new  defendant,  such  revivor  may 
be  by  writ  of  scire  facias,  where  such  new  defendant  does  not 
voluntarily  appear  and  defend.*     Such  provisions  are  applicable 

or  against  the  committee  of  any  party  cient  and  more  usual  mode  of  revivor, 

who  is  insane  or  a  convict;  or  for  or  Borden  v,  Thorpe,  13  Ired.  L.  (N.  Car.) 

against    a    party   before   insane,    the  298. 

powers    of     whose     committee    have  1.  See  the  codes  and  statutes  of  the 

ceased;  or  for  or  against  the  personal  several  slates,  and  see  Treat  v.  Dwinel, 

representative  of  the  decedent  who,  or  59  Me.  341:  Brighton  Bank  v.  Russell, 

whose  personal  representatives,  was  a  13  Allen  (Mass.)  221;  McKey  v,  Torry, 

party;   or  for  or  against  the  heirs  or  28  Miss.  78;  Ela  v.  Rand,  4  N.  H.  54; 

devisees  of    a    decedent  who  was    a  Reist  v,  Heilbrenner,  11  S.  &  R.  (Pa.) 

party;  or  for  the  assignee  or  beneficiary  131 ;  Hyde  v,  Leavitt,  2  Tyler  (Vt.)  170; 

party,   to    show  cause   why   the    suit  Wentworth  v,  Wentworth,  12  Vt.  244; 

should  not  proceed  in  the  name  of  him  Vermont  v.  Raymond,  16  Vl  364;  Gar- 

or  them;  or  where  the  party  dying,  or  rison  v.  Myers,  12  W.  Va.  330. 

whose  powers  cease,  or  such  insane  Sdre  Fadas  Xuit  Inue  in  the  Suit  to  Be 

person  or  convict,  is  plaintiff  or  appel-  Sovived.  —  *' It  is    clear    that  a  scire 

lant,  the  person  or  persons  for  whom  facias  to  revive  a  suit  or  action,  decree 

such  scire  facias  might  be  sued  out  or  judgment,  can  only  be  issued  in  the 

may  without    notice    or    scire    facias  suit  to  be  revived;  and  if  the  suit  was 

move  that  the  suit  proceed  in  his  or  in  equity,  the  scire  facias  must  be  in 

their  name.     In  the  former  case,  after  equity  and  be  governed  by  the  rules  of 

the  service  of  the  scire  facias,  or  in  the  that  court;  and  if  the  action  was  at  law, 

latter  case,  on  such  motion,  if  no  suffi-  the  proceedings  must  conform  to  the 

cient  cause   be  shown   against  it,   an  rules  of  that  court.     Therefore  we  do 

order  shall  be   entered  that  the  suit  not  think  the  court  erred  in  treating  the 

proceed  according  to  such  scire  facias  scire  facias  in  this  cause  as  being  a 

or  motion.     Any  such  new  party  (ex-  proceeding  in  equity.*'      Garrison  v. 

cept  in  an  appellate  court)  may  have  a  Myers,  t2  W.  Va.  330. 

continuance  of  the  case  at  the  term  at  8.  Gen.  Stat.  Conn.,  §1005;  CodeGa., 

which  such  order  is  entered;  and  the  §  5017;    Pub.  Gen.  Laws  Md.,  art.  26, 

court  may  allow  him  to  plead  anew,  or  §  20;  Annot.  Code  Tenn,,  §  4576;  Rev. 

amend  the  pleadings,  as  far  as  it  deems  Stat.  Tex.,  art.  1248.     And  see,  as  to 

reasonable,  but   in  other  respects  the  appropriateness  of  scire  facias  as  rem- 

case  shail   proceed  to   final  judgment  edy  for  bringing  in  new  defendant: 

or  decree,  for  or  against  him,  in  like  Connecticut,  —  Smith  v,  Allen,  5  Day 

manner  as  if  the  case  had  been  pending  (Conn.)  337. 

for  or  against  him,  before  such  scire  Florida.  —  Parker  v,  Hendry,  8  Fla. 

facias  or  motion.*  '*     See  also  Deiser  v,  53. 

Sterling,  10  S.  &  R.  (Pa.)  119;  Lovell  Georgia.  —  Heath  v.  Bates,  70  Ga, 
V.  Arnold.  2  Leigh  (Va.)  17.  633;  Lewis  v,  Allen,  68  Ga.  398;  Me- 
la North  Carolina,  before  the  code,  it  Ardle  v.  Bullock,  45  Ga.  89;  Hender- 
was  held  that  the  representative  of  the  son  v.  Alexander,  2  Ga.  81. 
deceased  plaintiff  might,  upon  applica-  Maine.  —  Fullon  v,  Nason,  66  Me. 
tion,  issue  scire  facias  to  make  himself  446;  Treat  v.  Dwinel,  59  Me.  341. 
a  party,  the  defendant  being  kept  in  Maryland.  —  Norfolk  v.  Gantt,  2  Har. 
court  for  that  purpose.     Such  method  &  J.  (Md.)  435. 

of  revivor  was  not,  however,  necessary,  Massachusetts.  —  Brighton    Bank   r. 

since  the  motion  was  an  equally  effi-  Russell,  13  Allen  (Mass.)  221. 
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to  appeals  and  writs  of  error.* 

(b)  InggMtiai  of  Death  on  Boeord  —  VooMiity  Tor.  —  When  the 
defendant   in  an   action  dies  before  final  judgment,  and  it  is 

New  Hampshire.  —  Ela  v.  Rand,  4  N.  One  of  flereral  Ezeonton.  —  When  a  scire 

H.  54.  facias  to  revive  a  suit  is  issued  against 

Pennsylvania,  —  Philadelphia  v.  Jen-  several  executors,  and  executed  on  all 

kins,  162  Pa.  St.  451.  save  one,  there  is  no  discontinuance  in 

Tennessee.  —  Campbell  v,    Hubbard,  proceedings  without  him,  if  the  record 

II  Lea  (Tenn.)  6;  Rucker  v,  Moore,  i  does  not  show  that  he  ever  qualified. 

Heisk.  (Tenn.)  726;  O'Connor  v.  Mem-  Sherrod  v,  Hampton,  25  Ala.  652. 

phis,  6   Lea  (Tenn.)  730;    Preston  v.  1.  Diversey  c  Smith,  9  III.  App.  437; 

Golde,  12  Lea  (Tenn.)  267.  Campbell  v,  Hubbard,  11  Lea  (Tenn.)  6. 

Texas.  — St.  Clair  v.  Hotchkiss,  28  "  At  common  law  a  writ  of  error  in 

Tex.  474;  Hanley  v.  Lemmon,  28  Tex.  no  case  abated  by  the  death  of  the  de- 

155.  fendant  in  error.    If  the  death  occurred 

Virginia.  —  Catlett  v.  Russell,  6  after  joinder  in  error  the  case  pro- 
Leigh  (Va.)  344;  Hunt  v.  Martin,  8  ceedec  to  judgment  the  same  as  if  the 
Gratt.  (Va.)  579.  defendant  were  living,  and  his  repre- 

**  There  are  two  ways  in  which  an  sentatives  were  made  parties  to  the 
executor  or  administrator  may  become  judgment  by  scire  facias;  if  the  death 
a  party  to  a  suit  commenced  by  or  happened  before  joinder  in  error,  his 
against  the  deceased  in  his  lifetime,  representatives  could  be  required  to  join 
He  may  come  in  voluntarily  and  on  in  error  by  like  proceeding."  Fores- 
motion  be  admitted  to  prosecute  or  de-  man  v,  Haag,  37  Ohio  St.  143,  citing 
fend  the  action;  or  he  may  be  com-  2  Tidd*s  Practice  1163;  Spurk  v.  Van* 
pelled  to  become  a  party  by  a  scire  gundy,  3  Ohio  307;  Delaplaine  v.  Ber* 
facias  served  upon  him  in  pursuance  gen,  7  Hill  (N.  Y.)  591;  Schuchardt  v. 
of  the  provisions  of  the  sutute."  Ela  Remiers.  (C.  PI.  Gen.  T.)  28  How.  Pr. 
V.  Rand,  4  N.  H.  54.  (N.  Y.)  514;  Walpole  v.  Smith,  4  Blackf. 

I>etiniie  for  a  chattel  lies  against  an  (Ind.)  151. 
executor  as  such,  if  the  chattel  actually  *'  The  eleventh  section  of  chapter  one 
came  to  the  executor's  possession,  of  the  Revised  Statutes,  which  by  sec- 
otherwise  not;  and  detinue  brought  tion  twenly-four  of  the  same  chapter  is 
against  a  testator  and  pending  at  his  made  to  apply  to  appeals  and  writs  of 
death  maybe  revived  by  sci.  fa.  against  error,  provides  that  when  there  is  but 
the  executor,  under  the  Virginia  Stat-  one  defendant  in  an  action,  and  he 
utes,  if  the  chattel  demanded  actually  dies  before  final  judgment,  such  action 
came  to  the  executor's  possession,  shall  not  on  that  account  abate,  if  it 
otherwise  not.  Catlett  v.  Russell,  6  might  be  originally  prosecuted  against 
Leigh  (Va.)  344.  the  heir,  devisee,  executor,  or  adminis- 

Debt.  —  On  the  death  of  a  defendant  trator  of  such  defendant;  but  the  plain- 
in  an  action  of  debt,  etc.,  a  summons  tiff  may  suggest  such  death  on  the 
may  issue  to  an  executor  de  son  tort  record,  and  shall,  by  order  of  the  court, 
(there  being  no  legal  executor  or  ad-  have  summons  against  such  person  or 
ministrator  of  the  deceased),  to  appear  legal  representative,  requiring  him  to 
to  and  defend  the  action.  Norfolk  v.  appear  and  defend  the  action,  after 
Gantt,  2  Har.  &  J.  (Md.)  435.  which  it  may  proceed  as  if  it  had  been 

Nature  of  Seire  Fadas  to  llake  Partiei.  originally  commenced  against  him." 
—  While  a  scire  facias  to  make  parties  Diversey  v.  Smith,  9  111.  App.  437. 
in  some  of  its  features  is  in  the  nature  Waiver  of  Seire  Fadas  by  Adminiftrator 
of  a  suit,  it  is  more  properly  a  continua-  of  Defandaat  in  &ror.  —  Where  a  defend- 
tion  of  the  old  case  than  the  inception  ant  in  error,  pending  the  suit  in  the 
of  a  new  one,  and  it  is  not  such  a  suit  Supreme  Court  of  Errors,  having  died, 
or  action,  within  the  meaning  of  the  the  administrator  appeared,  and  waiv- 
code,  as  will  abate  under  a  plea  setting  ing  a  scire  facias  or  any  further  notice 
out  the  pendency  of  another  sci  re  facias  consented  that  the  cause  proceed  to 
between  the  parties  and  for  the  same  final  issue,  it  was  held  that  such  pro- 
purpose.  Heath  v.  Bales,  70  Ga.  ceeding  was  regular,  in  analogy  to  the 
633.  provision    of   the   statute.     Smith  v. 

lUliire  to  Szeeate  Beire  TaeiM  Against  Allen,  5  Day  (Conn.)  337. 
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sought  to  revive  by  scire  facias  to  the  legal  representative  of  the 
deceased,  a  suggestion  to  the  court  of  the  death  of  such  defend- 
ant is  necessary  to  authorize  the  issuance  of  a  writ.^ 

Sibet  of  Snggottion.  —  The  mere  iih'ng  of  a  suggestion  of  the  death 
of  a  defendant  will  not  operate  as  a  substitution,  but  will  support 
a  scire  facias  directly  to  the  parties  therein  named  as  representa- 
tives of  the  deceased.* 

(o)  iiotwii.  —  A  return  is  necessary  in  the  case  of  a  scire  facias 
to  revive  an  action  as  in  the  case  of  a  scire  facias  for  any  other 
purpose.* 

1.  Parker  v,  Hendry,  8  Fla.  53;  Di-  the  proper  representative  or  successor 

versey  v.  Smith,  9  IH.  App.  437;  Treat  of    the  deceased   defendant,   and  the 

V  Dwinel,  59  Me.  341;  Philadelphia  r.  plaintifiF  will  be  fixed  with  notice  of 

Jenkins,    163    Pa.    Si.  451;    St.   Clair  the  facts  so  brought  to  his  attention 

V,    Hotchkiss,  28  Tex.   474;    Hunt  v,  and  must  govern  his  future  action  ac- 

Martin,  8  Gratt.  (Va.)  578.  cordingly.    But  without  some  order  of 

OmiMion   of  Suggestion    or    Petition  substitution  or  a  writ  of  scire  facias  to 

Qroond  for  QnathTng. —  In   Hanley  v.  bring  in  the  suggested  representative 

Lemmon,  28  Tex.  155,  it  was  held  that  or  successor,  no  change  is  made  in  the 

when  a  defendant  in  a  suit  dies  betore  parties.    The  suggestion  states  facts  of 

verdict,  a  suggestion  of  his  death  to  which  the  plaintifif  and  the  court  should 

the  court,  or  a  petition  of  the  plaintiff  take    notice,    and    upon   which    their 

representing  that  lact,  is  necessary  to  further  action  should  be  based,  but  it 

authorize  the  issuance  of  a  scire  facias  does  not  stand  in  the  place  of  such 

to  the  legal  representative  of  the  de-  action  or  render  it  unnecessary." 

ceased  defendant,  and  if,  without  such  Time  tn  Bervice  of  Sdre   Fadas. — 

suggestion  or  petition,  a  scire  facias  Where  the  death  of  a  party  has  been 

has  issved  for  such  representative,  it  is  suggested  during  a  term  of  the  court, 

quashable  on  his  motion.     In  this  case  and  a  scire  facias  ordered  for  his  legal 

the  court  said:  "It  is  assigned    for  representative,  and  such  representative 

error,  the  overruling  the  defendant's  has  not  voluntarily  appeared  and  made 

motion  to  quash  the  writ  and  service  himself  a  party,  the  cause  will  be  con- 

of  scire  facias.     By  art.  538,  O.  &  W.  tinned  unless  the  scire  facias  shall  have 

Dig.,  it  is  provided  that  '  in  all  suits  been  served  forty  days  before  the  first 

where  the  defendant  may  die  before  day  of  the  time  in  such  term  designated 

verdict,  if  the  action  survive,  the  suit  by  the  court  for  the  trial  of  causes  from 

shall  not  abate  therefor,  but  upon  a  the  district  from  which  such  cause  has 

suggestion  of  such  death  being  entered  been  brought.    St.  Clair  v,  Hotchkiss, 

upon  the  record  in  open  court,  or  upon  28  Tex.  474. 

a  petition  of  the  plaintiff  representing  8.  See  generally  as  to  return  of  sdre 

that  fact  being  filed  in  the  clerk's  oflSce,  facias,  article  Scire  Facias;  Mallison 

it  shall  be  the  duty  of  the  clerk  to  issue  v.  Howard,  i  Murph.  (N.  Car.)  44. 

a  scire  facias  to  the  legal  represenia-  Peremptory  Order  Before  BatunL  —  In 

tive  of  such  defendant,  and  upon  the  Mallison   v.    Howard,    i    Murph.    (N. 

return    thereof   executed   such   repre-  Car.)  44,  il  was  held  that  a  peremptory 

sentative   shall    be    made  a  party  to  order  that  an  executor  shall  be  made  a 

such  suit,  and  the  same  shall  proceed  party   defendant    before    scire    facias 

against  him.'  "  returned    against  him    is   erroneous. 

8.  Philadelphia  r.   Jenkins,  162  Pa.  In  this  case,  the  death  of  the  defendant 

St.  451.     In  this  case  the  court  said:  being  suggested,  an  order  was  made 

**  If  a  defendant  dies,  that  fact  may  be  "  that  Sally  Howard,  administratrix  of 

suggested   by  the    plaintiff,    and   the  George    Howard,  deceased,   be   made 

name  of  his  executor,  administrator,  defendant   in    this  case,  unless  cause 

or  heir  at  law  embodied  in  the  sugges-  shown  to  the  contrary  at  next  term." 

tion.    This  will  not  operate  as  a  sub-  A  copy  of  this  order  having  been  served 

stitution,  but  will  support  a  scire  facias  on   Sally   Howard,  she  appeared  and 

directly    to    the    parties    so    named,  showed    cause,  to  wit,  that  the  said 

Hall's    Appeal,    I    Penny.   (Pa.)    223.  order  was  iriegular  and  not  conform- 

The  suggestion  may  be  made  also  by  able  to  the  provisions  of  the  statute  in 
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(d)  Iwnt  Sailed  on  Betnrn  of  Writ.  —  On  a  scire  facias  to  make  an 
administrator  a  party  to  a  suit  pending  against  one  who  is  dead, 
the  issue  is  whether  or  not  the  person  served  is  a  proper  party,  in 
the  capacity  in  which  he  acts.^ 

(e)  Effect  of  Fkilnro  to  Appear.  —  Where  the  new  defendant  has  been 
properly  served  with  the  scire  facias  requiring  him  to  appear  and 
show  cause  why  the  action  should  not  be  revived  against  him, 
judgment  may  be  entered  against  him  by  nonsuit  or  default  if  he 
fails  to  appear.* 

d.  Supplemental  Pleadings  —  (i)  Where  Time  for  Motion 

Has  Expired —  In  General.  —  Another  statutory  method  of  reviving 
an  action  after  the  death  or  disability  of  a  party  against  his  repre- 
sentative or  successor  in  interest  is  by  supplemental  complaint.' 

such  cases  made  and  provided ;  that  scire  facias,  shall  neglect  to  become  a 
the  representatives  of  the  defendant  parly,  the  court  may  proceed  in  the 
George  Howard  must  be  made  a  party  same  manner  as  if  the  executor  had 
by  a  scire  facias,  and  therefore  she  voluntarily  made  himself  a  partv.  In 
prayed  to  be  dismissed,  whereupon  it  McKey  v,  Torry,  28  Miss.  78,  it  was 
was  submitted  to  the  appellate  court,  held  that  the  statute  does  not  prohibit 
"  whether  the  mode  adopted  was  regu-  the  representative  from  coming  into 
lar  and  proper?'*  If  the  court  should  be  coart  voluntarily  and  making  himself 
of  opinion  that  the  mode  was  irregu-  a  party,  and  that  it  was  not  necessary 
lar  and  improper  the  rule  to  be  dis-  therefore  to  resort  to  scire  facias, 
charged;  otherwise,  to  be  made  abso-  In  Texas  it  is  provided  that"  where 
lute.  The  court  held  that  '*  the  object  in  any  suit  the  defendant  shall  die  be- 
of  a  scire  facias,  which  the  Act  of  As-  fore  verdict,  if  the  cause  of  action  be 
sembly  directs  to  be  issued  in  cases  like  one  which  survives,  the  suit  shall  not 
the  present,  is  to  enable  the  executor  abate  by  reason  of  such  death,  but, 
or  administrator  to  show  cause  why  he  upon  a  suggestion  of  such  death  being 
should  not  be  made  a  party,  and  no  entered  of  record  in  open  court,  or 
peremptory  order  is  made,  that  he  shall  upon  a  petition  of  the  plaintiff,  repre- 
be  made  a  party,  until  an  opportunity  seating  that  fact,  being  filed  with  the 
is  afforded  to  show  cause,  upon  the  re-  clerk,  it  shall  be  his  duty  to  issue  a 
turn  of  the  scire  facias.  The  order  scire  facias  fox  the  executor  or  admin- 
made  in  this  case  was  irregular  and  istrator,  and  in  a  proper  case  for  the 
improper:  the  rule  must  therefore  be  heir  of  such  deceased  defendant,  re- 
discharged."  quiring  him  to  appear  and  defend  the 

1.  McArdle  v,  Bullock,  45  Ga.  91.  suit,  and  upon  the  return  of  such  serv- 
In  this  case  a  scire  facias  was  issued  to  ice  the  suit  shall  proceed  against  such 
make  an  administrator  a  party.  The  executor,  administrator,  or  heir,  and 
court  held  that  if  the  suit  be  one  that  such  judgment  maybe  rendered  there- 
does  not  survive  at  law  against  the  in-  in  as  may  be  authorized  by  law.*' 
testate's  estate,  he  ought  to  make  the  Rev.  Stat.  Tex.,  art.  1248. 
question  before  he  is  made  a  party.  8.  Lee  v.  O'Shaughnessy,  20  Minn. 

As    to   issues    in    general  on  scire  173;    Stocking  v,   Hanson,   22   Minn, 

facias,  see  article  Scire  Facias.  542.    See  also  Parnell  v,  Maner,  16  S. 

S.  Pub.   Stat.   Mass.,   c.   165,  §   10;  Car.  349;  Arthur  v.  Allen,  22  S.  Car. 

Rev.  Stat.  Me.,  c.  82,  §  36;  Stat.  Vt.,  436. 

§  2459;  Treat  v,  Dwinel,  59  Me.  341;        In  Lee  v.  O'Shaughnessy,  20  Minn. 

Brighton  Bank   v,   RusseU,   13  Allen  173,    the    court    said:      "  Section    36, 

(Mass.)  221.  which  governs  this  case,  enacts  that 

In  Mississippi  it  is  provided  by  stat-  *An  action  does  not  abate  by  the  death 

ute  (Annot.  Code  Miss.  §  1918),  that,  "*    *    *    of  a    party    *    *    *    if  the 

on  the  death  before  final  judgment  of  cause  of  action  survives  or  continues, 

either  party  to  a  pending  action,  the  In  case  of  the  death    *    *    *    of  a 

executor    shall    have    full    power    to  party,  the  court  on  motion  at  any  time 

prosecute  or  defend,  and  that  if  the  withinoneyear  thereafter,  or  afterward 

czecator,    having   been    served   with  on  a    supplemental    complaint,    may 
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XaqviiitM.  —  A  supplemental  complaint  filed  after  a  year  from 
the  death  of  a  party  must  not  only  state  the  grounds  on  which 
the  application  is  based,^  but  must  excuse  delay.* 

Sibet  of  Bapplmnental  OompUint  —  The  presentation  or  filing  of  a 
supplemental  complaint  does  not,  of  itself,  authorize,  adjudge,  or 
effect  the  continuance  or  revivor  of  the  action,  but  this  is  to  be 
done  only  after  a  hearing.* 

(2)  Cumulative  or  Concurrent  Remedy  with  Motion  —  (a)  Qeiur- 
aUy,  —  In  some  jurisdictions  the  statutes,  after  providing  for  the 
continuance  or  revivor  of  an  action  by  motion  and  conditional 
order,  contain  an  additional  provision  conferring  authority  upon 
the  court  in  the  exercise  of  a  sound  discretion  to  allow  the  action 
to  be  prosecuted  by  or  against  the  representatives  or  successors 
in  interest  of  the  deceased  party,  for  which  purpose  supplemental 
pleadings  may  be  filed  and  process  served  as  in  the  commence- 
ment of  an  action.*    These  provisions  are,  however,  not  exclu- 

allow  the  action  to  be  continued  by  or  S.  Lee  v,  O'Shaughnessy,  20  Minn, 
against  his  representative  or  successor  173.  In  this  case  tbe  court  said: 
in  interest.'  Defendant  *  *  *  hav-  '*  Under  our  present  practice,  the  con- 
ing died  more  than  one  year  before  any  tinuance  which  corresponds  to  the  re- 
steps  were  taken  to  continue,  a  continu-  vivor  is  to  be  allowed  on  supplemental 
ance,  unless  stipulated,  could  be  prop-  complaint.  This,  like  any  other  com- 
edy allowed  only  upon  supplemental  plaint,  is  the  first  pleading  in  an  action, 
complaint,  in  analogy  to  the  proceeding  and  in  this  instance  in  an  action  col- 
by  bill  of  revivor  under  the  old  chancery  lateral  and  subsidiary  to  the  original 
practice.*'  Citing  Taylor  v,  Taylor,  43  action,  the  object  in  view  being  to  try 
N.  Y.  585;  Bornsdor£f  v.  Lord,  41  and  determine  the  question  whether 
Bart.  (N.  Y.)  211;  Roach  r.  La  Farge,  the  original  action  shall  be  revived,  or, 
43  Barb.  (N.  Y.)  616.  as  we  now  say,  continued.  The  action 
In  Hew  York  the  provision  of  the  code  is  not  to  be  continued  before  or  at  the 
as  to  revivor  of  actions  was  formerly  to  time  of  filing  the  supplemental  com- 
the  effect  that  in  case  of  the  death  or  plaint  (as  in  the  case  at  bar),  but  upon 
other  disability  of  the  party,  the  court  a  hearing  after  opportunity  has  been 
might,  on  motion  at  any  time  in  one  offered  to  the  parties  sought  to  be 
year  thereafter,  or  afterwards,  on  a  brought  in  to  appear  and  resist  the 
supplemental  complaint,  allow  the  ac-  continuance.  The  presentation  or 
tion  to  be  continued  by  or  against  his  filing  of  the  supplemental  complaint 
representative  or  successor  in  interest,  does  not  authorize,  adjudge,  or  effect 
St.  John  V.  Croel,  (Supm.  Ct.  Gen.  T.)  the  continuance  of  the  action.  Until, 
10  How.  Pr.  (N.  Y.)253;  Bornsdorff  v.  after  proper  notice  to  the  persons 
Lord,  41  Barb.  (N.  Y.)  21T;  Coon  v.  sought  to  be  made  parties,  tbe  question 
Knapp,  (Supm.  Ct.  Gen.  T.)  13  How.  of  continuance  is  judicially  deter- 
Pr.  (N.  Y.)  175.  At  the  present  time,  mined  and  the  continuance  allowed, 
however,  the  proper  method  of  revivor  the  original  action  is  not  continued, 
or  continuance  in  that  state  would  and  the  persons  sought  to  be  brought 
seem  to  be  by  motion  alone,  and  not  in  are  not  made  parties  thereto." 
by  a  supplemental  complaint.  See  4.  Carter  v.  Jennings,  24  Ohio  St 
supra^  p.  1129;  Coil  v.  Campbell,  82  N.  182;  Black  v.  Hill,  29  Ohio  St  87;  Fox 
Y.  509.  V.  Abbott,  12  Neb.  333;  Rakes  r. 
1.  Stocking  V.  Hanson,  22  Minn.  542.  Brown,  34  Neb.  304;  Hunter  v,  Leahy, 
9.  Stocking  tf.  Hanson,  22  Minn.  542,  18  Neb.  81;  Missouri  Pac.  R.  Co.  v. 
wherein  it  was  held  that  if  an  issue  of  Fox,  56  Neb.  746. 

fact  raised  by  an  answer  to  the  supple-  In  Wisconsin  it  is  provided  that 
mental  complaint  was  tried,  it  was  whenever  any  person  shall  be  en- 
necessary  for  the  applicant  to  establish  titled  to  revive  or  continue  any  action 
the  facts  pleaded  in  excuse  for  his  or  proceeding  interrupted  by  the  occur- 
delay.  rence  of  death,  removal  from  a  tnut, 
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sive  of  the  right  to  revive  or  continue  by  motion,  but  are  merely 
cumulative  or  concurrent  with  such  method  of  revivor.* 

(b)  What  Constitntoi  Sapplomental  Complaint.  —  Under  the  statutes 
authorizing  revivor  by  a  supplemental  complaint,  it  has  been  held 
that  although  the  first  complaint  filed  in  the  action  is  made  by 
the  representatives  of  a  deceased  party,  yet  it  is  a  supplemental 
complaint.* 

(o)  Votioe  to  Show  Canio  —  Veooisity  Tor.  —  In  Wisconsin,  where  a 
revival  is  e£Fected  by  filing  a  supplemental  complaint,  etc.,  it  is 
also  provided  that  notice  shall  issue  to  the  other  party  or  his 
proper  representative,  why  the  action  should  not  be  revived.* 

or  other  disability,  he  may  make  and  mental  pleadings,  the  summons  should 

file    with    the    clerk    a    supplemental  be  served  as  in  the  commencement  of 

complaint,  aflSdavit,  or  petition,  as  the  an  action.     Rakes  v.   Brown,  34  Neb. 

action    or    proceeding    may    be,    etc.  304;  Fox  v.  Abbott,  12  Neb.  333;  Car- 

Plumer  v,  McDonald  Lumber  Co.,  74  ter  v.  Jennings,  24  Ohio  St.  182. 

Wis.  141,  note;  Stephens  v.  Magor,  25  9.  Plumer  c^.  McDonald  Lumber  Co., 

Wis.  533;  Tarjx>x  v,  French,  27  Wis.  74  Wis.   143,   wherein  the  court  said: 

651.  "  We  think  any  complaint  made  by  the 

1.  Carter  v,  Jennings,   24  Ohio  St.  representative  of  the  deceased  plaintiff 

182;   Black  V,    Hill,   29  Ohio  St.   87;  is  a  *  supplemental  complaint '  within 

Rakes  v.  Brown,  34  Neb.  304:  Fox  v.  the  meaning  of  the  statute.     Suchcom- 

Abbott,  12  Neb.  333.  plaint,  in  order  to  be  a  good  one,  must 

In  Tarbox  v.  French,  27  Wis.  651,  necessarily  state  facts  which  have  oc- 

the    court    said:      **  It    was    held    in  curred  since  the  commencement  of  the 

Stephens  v,  Magor.  25  Wis.   533,  that  action,  or  it  would  not  be  a  good  com- 

the  remedy  given  by  chapter  363,  Laws  plaint.     It  must  stale  the  death  of  the 

of  i860,  to  revive  actions,  was  merely  plaintiff,  the  appointment  and  qualifi'- 

cumulative  to  that  given  by  section  i,  cations  of  the  representative  of  the  de.- 

c.  135,  R.  S.,  which  might  still  be  re-  ceased,  as  well  as  the  facts  constituting 

sorted  to,  and  by  which  the  court,  in  the  original  cause  of  action.     The  new 

case  of  the  death,  marriage,  or  other  facts  occurring  after  the  action   was 

disability  of  a  party,  is  authorized  on  commenced,  and  which  must  be  stated 

motion  to  allow  the  action  to  be  con-  in  the  complaint  made  and  filed  by  the 

tinued  by  or  against  his  representative  plaintiff's  representative,  are  necessa- 

or  successor  in  interest."  rily  supplemental  to  the  facts  neces- 

'*  The  right  to  revive  an  action,  un-  sary  to  be  stated  in  the  complaint  made 

der  title  13.  chapter  i,  of  the  code,  is  before  the  death  of  the  plaintiff.'* 

not  dependent  on  the  discretion  of  the  8.  Plumer  v,  McDonald  Lumber  Co., 

court  or  of  the  judge  making  the  order,  74  Wis.  141,  note;  Durbin  v.  Waldo,  15 

but,  under  the  conditions  and  within  Wis.  352. 

the  time  therein  limited,  is  a  matter  of  Beqaisltes  of  Notice.  —  Such  notice 
right.  The  chapter  of  the  code  above  should  give  information  as  to  the  time 
referred  to  provides  a  summary  rem-  and  place  of  the  filing  of  the  supple- 
edy  for  reviving  .an  action,  but  the  mental  complaint,  and  that,  unless  the 
remedy  thus  provided  is  not  exclusive,  party  to  whom  it  is  addressed  shows 
The  court  has  power,  under  section  39  cause  within  a  certain  time  after  the 
of  the  code,  in  the  exercise  of  a  sound  service  of  such  notice  on  him  why 
discretion,  to  allow  the  action  to  be  such  action  should  not  be  revived  or 
prosecuted  by  or  against  the  represent-  continued,  the  same  will  stand  revived 
atives  or  successor  in  interest  of  a  or  continued  according  to  the  supple- 
deceased  party.  For  this  purpose,  mental  complaint,  petition,  or  aflldavit. 
supplemental  pleadings  may  be  Plumer  v.  McDonald  Lumt>er  Co.,  74 
allowed  and  process  served  as  in  the  Wis.  141,  note. 

commencement  of  an  action."    Carter  In  South  Oarolina  the  proper  practice 

V.  Jennings,  24  Ohio  St.  182.  of  reviving  an  action  against  the  rep* 

Borvlce   of    Samnioiis.  —  Where  it  is  resentative  of  a  deceased  party  Is  by 

sought  to  revive  an  action  by  supple-  ex  parte  application  based  upon  proper 
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(d)  Manner  of  Showing  Came.  —  Where  a  supplemental  complaint 
has  been  filed  and  notice  has  been  given  to  the  other  party  or 
his  proper  representative,  an  answer  or  affidavit  showing  cause 
against  such  revivor  or  continuance  may  be  served  on  the  party 
subscribing  such  notice  within  the  time  specified,  in  the  same 
manner  as  a  pleading  is  served.* 

(e)  Order.  —  Where  the  answer  or  affidavit  has  been  served 
within  the  proper  time,  the  court  shall  thereupon  make  such 
order  as  the  circumstances  may  require.*  Where  no  cause  is 
shown  in  such  case  within  the  time  limited,  the  action  stands 
revived  as  of  course,  without  further  order.* 

showing  by  affidavit,  for  a  rule  against  said:  '*  It  is  objected  that  the  proceed- 
the  representatives  of  the  deceased's  ing  was  irregular;  that  the  rule  and 
interest  requiring  ihem  to  shoiv  cause  notice  were  void  for  uncertainty  in  not 
why  the  action  should  not  be  continued  specifying  a  time  and  place  for  cause 
against  them  in  the  character  ascribed;  to  be  shown.  It  ought  to  be  a  suffi- 
and  upon  default  in  showing  good  cient  answer  to  this  objection  that  the 
cause,  the  action  will  be  continued,  law  is  so  written;  that  the  statute  is 
Dunham  v,  Carson,  42  S.  Car.  383.  In  plain  and  unambiguous  in  its  terms, 
this  case  the  court  said:  *'  Now  as  and  has  been  fully  complied  with. 
William  Carson  and  James  Petigru  But  it  is  insisted  that  the  statute  is 
Carson  are  designated  as  sole  heirs  at  nugatory,  and  effect  cannot  be  given 
law  as  well  as  devisees  of  Caroline  to  it,  for  the  same  reason  —  that  it  was 
Carson,  it  is  verv  obvious  that  the  impossible  for  the  defendants  to  show 
reason  for  the  distinction  above  ad-  cause  unless  a  time  and  place  were 
verted  to  does  not  apply  in  this  case;  fixed.  We  can  see  no  such  insuperable 
and,  therefore,  even  under  the  former  difficulty.  If  they  had  any  reasons  to 
practice,  they  might  have  been  brought  urge  against  the  revival,  they  had  but 
in  by  an  ordinary  bill  of  revivor,  and  to  file  their  response  to  the  order  with 
when  so  brought  in,  could  only  contest  the  clerk  and  serve  a  copy  upon  the 
the  fact  that  they  stood  in  such  a  rela-  attorneys  of  the  plaintiff,  and  it  would 
tion  to  Caroline  Carson  as  entitled  have  been  heard  by  the  court  like 
them  to  represent  the  interest  transmit-  other  motions  or  interlocutory  pro- 
ted  to  them  by  her,  either  as  heirs  or  ceedings  in  an  action.  If  notice  of 
devisees."  Iirgument  was  necessary,  they  could 

1.  Stat.  Wis.,  §  2810;  Plumer  v.  Mc-  have  given  it,  or  the  plaintiff  would 

Donald    Lumber   Co.,    74    Wis.    141,  have  been  obliged  to  do  so,  before  he 

note.  could  have  proceeded  further  in  the 

Time  of  Service  of  Answer  or  Affidavit,  case.*' 

—  The  party  to  whom   the  notice   is  8.  Durbin   r.   Waldo,    15   Wis.   352, 

given  must  show  cause  by  his  answer  wherein  the  court  said:    "  There  was 

or  affidav't  within  twenty  days  after  no  irregularity    in    taking   judgment 

the  service  of  such  notice  on  him,  ex-  within  ninety  days  after  the  acdon  was 

elusive  of  the  day  of  service.     Plumer  revived.     No  cause  having  been  shown 

V,  McDonald  Lumber  Co.,  74  Wis.  141,  or  answer    served   within   the   period 

note.  limited,   the  action   was  in  the  same 

8.  Stat.  Wis.,  §  2810.  condition,  so  far  as  it  concerned  a  trial 

Notice  Heed  Hot   Xention    Time  and  and  judgment,  as  before  the' decease  of 

Place. —  In   Durbin  v.  Waldo,  15  Wis.  the  principal  defendant.     The  act  de- 

352,  it  is  held  that  the  notice  prescribed  clares,  if  no  cause  be  shown,  that  the 

need  not  mention  the  time  and  place  suit  shall,  after  twenty  days  from  the 

for  showing  cause,  and  if  cause  be  not  service  of  notice,  stand  revived  as  of 

shown  within  twenty  days  the  action  course,  without  further  or  other  order 

stands  revived.     In  this  case  the  court  or  rule  in  the  premises." 
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CROSS-REFERENCES. 

As  to  matters  of  Substantive  Law  and  Evidence^  see  Am.  and  Eno. 
Encyc.  of  Law,  title  REWARD. 

L  FoBX  OP  Action  —  Aimmpsit  or  Debt.  —  Assumpsit  is  the  most 
usual  and,  for  obvious  reasons,  the  most  convenient  form  of  action 
to  recover  a  sum  offered  as  a  reward,  though  debt  will  lie.* 

n.  PaBTIEB  —  Joinder  of  Seyeral  Glaimanti.  —  Where  the  services 
for  which  the  reward  is  claimed  were  rendered  by  several  persons, 
all  must  join  as  plaintiffs  in  an  action  to  recover  the  reward,* 

1.  Symmes  v.  Frazier,  6  Mass.  344;  had  only  oa  a  special  action  upon  the 

Furman   v,    Parke,   21   N.   J.   L.  310;  agreement    is    untenable.       Madison 

Fitch  V.  Snedaker,  38  N.  Y.  248.  First  Nat.  Bank  v.  Hart,  55  III.  67. 

Bobt  Will  Lie  to   recover  a  reward  9.  Janvrin  v.   Exeter,  48  N.  H.  83; 

offered  for  the  apprehension  and  con-  Lancaster  v,  Walsh,  4  M.  &  W.  16. 

viction  of  the  alleged  perpetrator  of  a  Where  There  Is  But  One  Beward  to  Be 

crime.     Furman  v.  Parke,  21  N.  J.  L.  Paid,  if  two  persons  come  together  to 

310.  give  the  information  they  must  bring  a 

Aesiimpeit.  —  Where  there  is  nothing  joint  action  for  the  reward.     Parke,  J., 

special  in  the  contract  in  relation  to  the  in  Williams  v,  Carwardine,  5  C.  &  P. 

time  or  manner  of  the  payment  of  the  566,  24  E.  C.  L.  457,  4  B.  &  Ad.  621,  24 

reward,  indebitatus  assumpsit  will  lie.  E.  C.  L.  126. 

An  objection  that  a  recovery  can  be  Neoeeiity  of  Joi2iing  Police  Oi&oer.  —  In 
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and  to  entitle  them  to  recover  they  must  show  that  the  reward 
was  earned  by  their  combined  efforts.* 

HL  AYSBMBVT8  AVS  Pboot  —  1.  Bight  to  Bewaid.  —  To  main- 
tain an  action  for  a  reward  the  plaintiff  must  show  that  he  is 
solely  entitled  to  it,  by  averring  and  proving  that  he  was  princi- 
pally instrumental  in  producing  the  result  for  which  the  offer  of 
reward  was  made.* 

Jenkins  v,  Kelren,  12  Gray  (Mass.)  330,  ises  to  pay  a  reward  as  an  entire  sum 
It  appeared  that  the  plaintiff  called  can  be  held  liable  only  in  a  single  ac- 
upon  a  deputy  chief  of  police  and  in-  tion  at  the  suit  of  the  person  or  per- 
quired  if  he  had  informarion  of  goods  sons  who  gave  the  information  for 
having  been  recently  stolen,  and  on  a  which  the  reward  was  offered.  Fad- 
response  in  the  negative,  told  him  that  lick  v.  Bart>er,  i  M.  &  S.  zo8. 
if  any  goods  were  reported  as  stolen,  Principal  ImtrnmwitaHty.  —  Theques- 
to  inform  him,  the  plaintiff,  as  he  tion  to  be  considered  in  an  action  to 
thought  he  could  put  the  police  in  the  compel  payment  of  a  reward  for  arrest 
way  of  recovering  the  property;  there-  and  conviction  is  whether  or  not  Uie 
after  and  on  the  same  day  the  defend-  plaintiff  was  principally  instrumental 
ant  informed  the  officer  that  goods  m  securing  the  arrest  and  conviction, 
had  been  stolen  from  him,  and  he,  Rinehart  v.  Lancaster,  18  W.  N.  C. 
the  defendant,  thereafter  issued  hand-  (Pa.)  364. 

bills  offering  a  reward  for  their  recov-  Snffleieaey  of  AUagatimL — In  Thatcher 

ery,  one  of   which    was  taken  by  the  v.  England,  3  C.  B.  254,  54  E.  C.  L. 

officer  to  the  plaintiff,  who  gave  such  254,  the  advertisement  was  that  the 

a  description  of  the  thief  that  he  was  reward  would  be  paid  "  on  recovery  of 

subsequently  arrested  and  convicted;  the  property  and    conviction    of   the 

and  it  was  held  that  the  omission  to  offender,  or  in  proportion  to  the  amount 

join  the  police  officer  as  one  of  the  recovered."    The  declaration  averred 

plaintiffs  was  not  a  good  ground  of  that  the  plaintiff  caused  the  offender, 

objection.  naming  him,  to  be  apprehended,  and 

Baeovery  by  One  ai  Bar  to  Bight  of  that  before  the  commencement  of  the 

Others.  —  Where  a  reward  is  claimed  by  suit  he   was  tried,  and  upon  and  by 

several,  the  fact  that  one  of  their  num-  means  of  the  affidavits  and  informa- 

ber  has  sued   for  and   recovered  the  tion  of  the  plaintiff  was  found  guilty 

amount  of  the  reward  will  not  affect  and  duly  sentenced,  and  that  the  said 

the    right    of    the  others  to  recover,  property  of  the  defendant  was  thereby 

Swantoo  v.  Ost,  74  111.  App.  281.  then  recovered  by  the  plaintiff;  and  it 

Assignment  of  Bight  of  Aotion.  —  An  was  said,  by  Maule,  Justice,  that  the 

assignment  of  their  claim  by  parties  plaintiff  had  failed  to  state  the  person 

entitled  to  a  reward,  after  the  accrual  to  whom  the  reward  was  to  be  paid,  or 

of  a  right  of  action,  will  not  operate  to  to  make  out,  even  by  inference,  that 

defeat  the  claim,  and  the  assignee  may  he,   the    plaintiff,   was   the  party  in* 

institute  suit  in  his  own  name,  but  an  tended. 

assignee  lakes  the  claim  subject  to  all  Prodaoing     Partial    Besnlt.  —  Where 

legal  or  equitable  defenses.      Golds-  the  reward  is  for  the  apprehension  and 

borough  V.  Cradie,  28  Md.  477.  conviction  of  such  person  or  persons 

1.  To  Enable  Joint  PlaintiiBi  to  Eitab-  as  may  have  been  implicated  in  the 

ish  a  Claim  to  a  reward  for  services  ren-  murder   of    four    persons    named,  to 

dered,  they  must  prove  that  the  reward  authorize  a  recovery  the  plaintiff  must 

was  earned  through  their  agency,  and  allege  and  prove  that   the   person  or 

that  the  apprehension  and  return  of  the  persons  implicated  in  each  of  the  four 

property  for   which   the    reward    was  murders  was  or  were  apprehended  and 

offered    was    secured.      Such    service  convicted,  else,  but  one   reward  being 

may  be  effected  by  each  performing  a  offered,  on  each  single  conviction  there 

part.    Goldsborough  v.  Cradie,  28  Md.  might  be  a  recovery  of  the  whole  re- 

477.  ward.    Furman  v.  Parke,  ai  N.  J.  L. 

8.  Coltman,  J.,  in  Thatcher  v.  Eng-  310. 

land,  3  C.  B.  254,  54  E.  C.  L.  254.  Booessityof  AUogingAmmmt  "Buaad 

Hnglo  Aotion.  —  A  party  who  prom-  Unpaid."  ~  A  complaint  averring  the 
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8.  Fact  of  OfTer  —  ATermento  of  Soelaratioii.  —  An  offer  of  specific 
compensation  for  the  performance  of  a  service  or  of  services  may 
be  either  public  or  private ;  that  is,  the  proposal  may  be  made 
to  the  public  generally  or  it  may  be  made  to  a  particular  person. 
However,  in  whichever  form  it  is  claimed  the  offer  or  request 
was  made,  the  fact  that  it  was  made  must  appear  by  appropriate 
allegations,  which  must  be  supported  by  competent  proof.* 

ATorments  of  Plea  or  Answer.  • —  Where  the  defendant  seeks  to  escape 
liability  by  denying  the  fact  that  a  reward  was  offered,  or  on  the 
ground  that  the  services  for  which  the  recovery  is  sought  were 
performed  in  ignorance  of  that  fact,  he  must  allege  facts  which 
will  render  such  a  defense  available  and  must  support  his  allega- 
tions by  competent  proof.* 

performanceby  the  plaintiff  of  the  serv-  ling,  79  Tex.  141,  wherein  it  was  held 

ices  for  which  the  reward  was  offered,  that   an   action   to  recover  a   reward 

and  that  defendant  was  then  recjuested  alleged   to  have   been  offered  for  the 

to  pay  the  amount  to  the  plaintiff,  but  capture  of  the  party  guilty  of  a  certain 

that  he  fefused  and  still  refuses  to  pay,  offense  was  not  sustained  by  proving  a 

etc.,  is  sufficient,  without  an  allegation  contract  for  the  capture  and  conviction 

that  the  amount  of  the  reward  offered  of  such  party. 

Is  due  and  unpaid.    Bronnenberg  v.  8.  Soficienoy  of  Answer  —  Bendition  of 

Coburn,  ico  Ind.  169.  Service  After  (Mfer.  —  An  answer  that  a 

1.  Amis  V.  Conner,  43  Ark.  337.     See  hand-bill  offering  a   reward   was   not 

also  Miller  v.  Hogeboom,  56  Neb.  434.  published  until  after  the  rescue  of  the 

Sofficiency  of  Allegation  —  Public  Offor.  animal  for  which  the  reward  was  offered, 
—  An  allegation  "that  thereupon  the  and  its  delivery  to  the  defendant,  is 
said  defendant  offered  and  promised  sufficient  in  law,  however  improbable 
any  person  or  persons  a  reward  of  one  it  may  be  in  fact.  Dawkins  v.  Sap- 
hundred  dollars  whoever  would  appre-  pingon,  26  Ind.  199. 
hend  and  take  into  custody  the  said  R.  iA  Answer  that  the  Services  Were  Per- 
H.  so  that  he  might  be  dealt  with  ac-  formed  Without  Knowledge  that  the  re- 
cording  to  law,"  implies  that  the  offer  ward  had  been  offered  is  bad,  since 
was  publicly  made  to  any  and  all  per-  knowledge  of  the  offer  of  the  reward 
sons  who  might  choose  to  accept  it  and  before  rendition  of  the  service  is  not 
comply  with  its  terms.  Hayden  v,  essential.  Dawkins  v,  Sappington,  26 
Souger,  56  Ind.  42,  26  Am.  Rep.  i.  Ind.  199. 

Failure  to  Allege  Bequest  to  Perform  Benial  of  Offer  by  Corporation  —  Keoet* 

Bervicee.  —  A  complaint  alleging  that  sity  of  Plea.  —  In  Blain  v.  Pacific  £x- 

the  plaintiff    recovered  and   returned  press  Co.,   69  Tex.  74,  the   plaintiffs 

certain  stolen  property  to  the  defendant,  alleged  that  a  reward  bad  been  offered 

who  in  consideration  thereof  promised  by  the  defendant  for  the  arrest  of  an 

to  pay  fifty  dollars  to  the  plaintiff,  which  embezzler  and  a  certain  percentage  of 

he  has  failed  and  refuses  to  do,  is  in-  all  the  moneys  alleged  to  have  been 

suflScient,  because  it  does  not  stUcge  a  embezzled,   and   that    such  offer  had 

request  to  perform  the  services.     The  been   made  b^  the   defendant  acting 

consideration   alleged    to  support  the  through  certain  designated  persons  as 

promise  was  a  voluntary  service  ren-  its  officers,  and  it   was  held  that  the 

dered   for  the  defendant,  without  re-  authority  to  offer  the  reward  could  not 

quest,  and  not  shown  to  be  of  any  value,  be  questioned  by  the  defendant  except 

Dawkins  v,  Sappington,  26  Ind.  199.  upon  a  plea  of  nan  est  factum  filed  as 

Necessity     of    Proving    Contract     as  required  by  statute. 

AUeged.  —  Where   plaintiffs  sue  upon  Boffioioncy  of  Evidence  of  Promise  to 

a  contract  consummated  by  the  offer  Pay.  —  In  an  action  against  a  corpora- 

of  a  reward  and  its  acceptance,  evi-  tion  to  recover  on  an  offer  of  a  reward 

denced   by  the   doing  of  the   act  for  made    on   its    behalf    by  its    officers, 

which  the  reward  is  offered,  the  plain-  the  declarations  of  a  third  party  who 

tiff  must  recover  upon    the  contract  had  assumed  to  act  for  the  defendant 

alleged  or  not  at  all.     Morris  v.  Kas-  are  not  admissible  for  the  purpose  of 
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5.  As  to  tlie  OflFerer,  —  The  plaintiff's  pleading  need  not  show 
that  the  party  offering  the  reward  had  any  interest  in  the  accom- 
plishment of  the  result  for  which  the  offer  was  made.^ 

The  Defondaat  Camiot  Be  ChArged  ParsoiiAUy  under  an  averment  of  indi- 
vidual  liability,  where  from  the  proof  it  is  evident  that  he  made 
the  offer  officially.* 

4.  As  to  the  Snbjeet  Matter  of  OfTer.  —  Where  the  reward  is 
offered  either  for  the  detection,  apprehension,  or  conviction,  as 
the  case  may  be,  of  a  person  of  a  kind  or  class  particularly 
described,  or  of  the  perpetrator  of  a  designated  offense,  the 
identity  of  the  person  so  intended,  or  of  the  offense,  must  be 
established  by  proper  averment  and  proof.* 

6.  Compliance  with  Conditions  of  Offer.  —  Where  the  reward  is 
not  apportioned,  that  is,  where  the  offer  is  of  one  sum  for  the 
performance  of  different  services,  to  authorize  the  recovery  of  the 

showing  an  agreement  by  the  defend-  also  Williams  v,  Carwardine,  5  C.  &  P. 

ant  to  pay  the  reward,  in  the  absence  566,  24  £.  C.  L.  457, 4  B.  &  Ad.'  621,  24 

of  evidence  showing  the  authority  of  E.  C.  L.  126,  wherein  it  was  held  that 

such  person  to  make  such  declarations  a  declaration   was    not    objectionable 

and  in  the  absence  of  a  proper  plea  because  it  failed  to  aver  that  the  party 

setting  up  such  authority.      Blain  v,  offering  the  reward  was  a  relative  of 

Pacific  Express  Co.,  69  Tex.  74.  the  person  murdered. 

1.  ATermenti  ai  to  Who  OAved  Se-  8.  ATennent  of  Indivldnal  liaUUtj— 
ward.  —  A  complaint  alleging  that  '*  the  Pxoof  of  OfEisr  In  Offloial  Capaeity.  —  Uo- 
defendant  *  *  *  offered  a  reward  der  an  averment  that  the  defendants 
of  [a  specific  sum]  in  the  manner  offered  a  reward  as  individuals  and  not 
following,  to  wit;"  and  that  said  offer  in  an  official  capacity,  and  that  conse- 
was  signed  by  the  defendant  as  sheriff  quently  the  offer  of  the  reward  was 
and  sent  to  the  plaintiff,  and  that,  personal  and  binding  upon  them  as  io- 
relying  upon  the  same,  he  arrested  dividuals,  there  can  be  no  recovery, 
the  person  for  whom  the  reward  was  where  by  the  offer  itself  it  appears 
offered,  delivered  him  to  the  sheriff,  that  it  was  not  the  intention  of  the 
and  complied  with  all  the  terms  of  the  parties  that  they  should  bind  them- 
offer,  is  not  open  to  the  construction  selves  personally  to  pay  the  amount  of 
that  some  person  not  named  offered  a  the  offer.  Huthsingr.  Bousqnet,  2  Me- 
re ward,  nor  is  it  open  to  an  objection  Crary  (U.  S.)  152. 
made  by  way  of  general  demurrer  that  S.  ATorment  Connootiiig  PeESon  with 
the  reward  was  not  offered  by  the  Oxime.  —  A  declaration  to  recover  a  re- 
sheriff  himself,  but  merely  as  informa-  ward  offered  "  for  the  apprehension 
tion  that  some  one  not  named  had  and  conviction  of  such  person  or  per- 
offered  a  reward,  though  possibly  a  de-  sons  as  may  have  been  implicated  in 
murrer  specificallv  pointing  out  the  the  murder  of"  four  persons  named, 
supposed  ambiguity  would  be  good,  which  simply  avers  that  a  person  was 
McLeod  V,  Meade,  77  Cal.  87.  arrested  on  plaintiff's  complaint  charg- 

Averment  of  Interest  or  Belatlonihip  of  ing  him  with  murder  of  the  several 
Offerer.  —A  declaration  for  a  reward  persons  mentioned  in  the  offer  of  re- 
need  not  aver  that  the  party  offering  ward,  that  such  person  was  indicted 
the  reward  was  to  derive  any  pecuniary  and  convicted  of  the  murder  of  one  of 
benefit  for  the  conviction  for  which  the  such  persons,  and  for  that  murder  sen- 
reward  was  offered,  nor  that  he  was  a  tenced  and  executed,  is  fatally  de- 
relative  of  the  person  upon  whom  the  fective,  because  failing  to  aver  that  the 
crime  (in  this  case  murder)  was  com-  person  convicted  was  in  any  wise  im- 
mitted,  nor  that  he  was  a  member  of  plicated  in  the  murder  of  the  other  per- 
the  community  in  which  ihe  crime  was  son  named,  or  that  other  persons  were 
committed,  nor  that  he  was  a  citizen  of  not  implicated  in  the  murder  of  those 
the  state  whose  laws  were  violated,  individuals,  or  that  the  conviction  was 
Farman  v,  Parke,  ai  N.  J.  L.  310.    See  in  consequence  of  the  complaint  made 
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amount  offered  by  way  of  reward  for  the  performance  of  particu- 
lar services,  the  party  claiming  it  must  allege  and  prove  compli- 
ance with  all  the  terms  and  conditions  of  the  proposal,  that  is, 
he  must  allege  and  prove  the  rendition  of  the  services  required 
by  the  offer;  ^  and  it  is  necessary  that  he  should  allege  that  he 
performed  the  services  after  knowledge  of  and  with  a  view  to 
obtaining  the  reward  offered.* 

by  plaintiff,  or  that  he  was  the  efficient  alleged  in  his  complaint,  but  must  also 

instrument  of  the  conviction.     Furman  prove  that  the  person  arrested  was  the 

V.  Parke,  21  N.  J.  L.  310.  guilty  party,  if  both  these  facts  are  de- 

1.  Chicago,  etc.,  R.  Co.  v.  Sebring,  16  nled  by  the  answer.     Amis  r.  Conner, 

111.  App.  181;  Hogan  v.  Stophlet,  179  43  Ark.  337. 

III.  150;  Pool  V.  Boston,  5  Cush.  Separato  Bervioes.  —  A  declaration 
(Mass.)  219;  Furman  v.  Parke,  21  N.  J.  counting  first  on  the  promise  of  a  cer- 
L.  310;  Jones  v.  Phoenix  Bank,  8  N.  tain  sum  if  the  plaintiff  would  tell  who 
Y.  228;  Fitch  V,  Snedaker,  38  N.  Y.  "  got "  the  money  stolen,  and  secondly 
248;  Ilowland  v,  Lounds,  51  N.  Y.  604;  on  the  promise  of  another  amount  if 
Commercial  Bank  v.  Pleasants,  6  the  plaintiff  should  get  the  money 
Whart.  (Pa.)  375;  Blain  v.  Pacific  Ex-  back,  is  supported  by  proof  that  plain- 
press  Co.,  69  Tex.  74.  tiff  informed  the  defendant  that  a  per- 

Tlme   of  Earning  Beward.  —  A  com-  son  named  '*  got "  the  money,  and  that 

plaint  alleging    that  within  five  days  in  consequence  of  such    information 

after  the  offer  of  a  reward  for  the  pro-  defendant     had     the     person    named 

duction  of  a  certain  letter,  and  in  reli-  arrested,  and  procured  from  him  and 

ance  upon  it,   the  plaintiff  performed  another  person,  as  to  whom  the  plaintiff 

the     service    requested,  prima    facie  had  given  no  information,  property  to 

shows  a  complete  contract  and  perform-  the  value  of  the  sum  lost,    Gilkey  v, 

ance  on  the  part  of  the  plaintiff,  since,  Bailey,  2  Harr.  (Del.)  359. 

the  offer  not  being  limited  in  time,  it  Where  a  reward  is  offered  for  the  ap- 

will  be  presumed  that  it  was  open  on  prehension  of  a  wrong-doer  and  also 

the  fifth  day  after  it  was  made,  nothing  for  the  recovery  of  moneys  wrongfully 

to  the  contrary  a pi>earing.     Revocation  procured  by  him,  the  performance  of 

of  the  offer,  if  it  had  been  revoked,  is  both  conditions  must  be  averred  and 

a  matter  of  defense.    Wilson  v.  Stump,  proven  to  entitle  the  plaintiff  to  a  re- 

103  Cal.  255*  covery.    Jones  v.  Phoenix  Bank,  8  N. 

UnooAtrovertad  Allegation  of  Pofiirm-  Y.  22S. 

anoo.  —  A     complaint     alleging     that  Baeovery   on   dnaatom    Xemit.  —  In 

"  plaintiff  has  fully  performed  all  of  Franklin  v,   Heiser,  6  Blatchf.  (U.  S.) 

the  conditions  of  said  contract  upon  his  426,  the  declaration  contained  counts 

part  to  be  performed,"  that  is,  all  the  for  work  and  labor,  but  the  recovery 

conditions  of  the  offer  of  reward,  un-  was  sought  under  a  special  agreement, 

less  denied  by  the  answer  need  not  be  and  it  was  held  that  there  could  be  no 

proven  at  the  trial.     Reif  v,  Paige,  55  recovery  on  a  quantum  meruit  for  the 

Wis.  496,  42  Am.  Rep.  731.  services  rendered,  there  having  been 

Olahn  to  Arreat  —  Proof  of  Amstby  no  complete  performance  of  the  serv- 

Anothor.  —  A  complaint  brought  on  a  ices  required. 

subscription  paper  for  the  arrest  and  S.  Fink  v.  Meyers,  4  Kulp  (Pa.)  145. 

delivery  to  the  sheriff  of  a  person  ac-  See  also  Stamper  v.  Temple,  6  Humph, 

cused  of  crime  is  not  supported   by  (Tenn.)  113,  and  the  cases  cited  in  the 

proof  that  the  plaintiff  accompanied  preceding  note. 

the    sheriff    in    question    to    another  Allegation  of  Knowledge  of  Offer.  —  To 

county,  where  the  latter  received  the  authorize  a  recovery  the  plaintiff  must 

accused  from  the  custody  of  the  sheriff  aver  and  prove  that  he  knew  of  the  re- 

of  that  county.     Adair  v.  Cooper,  25  ward  offered,  and  that  in  consideration 

Tex.  548.  of  that  offer  he  pursued  and  appre- 

Uentity  and  Onilt  of  Person  Arrested,  bended  the  person  designated  in  the 

—  The  claimant  of  a  reward  for  the  ap-  reward.     Lee  v.  Flemingsburg,  7  Dana 

prehension  of  a  felon  must  prove  not  (Ky.)  29.     See  also  Auditor  v.  Ballard, 

only  that  the  reward  was  offered  as  9  Bush  (Ky.)  572,  15  Am.  Rep.  798* 
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Babftoatial  PerfmnAiiM  of  Berriee.  —  It  will  be  sufficient,  however,  to 
show  a  substantial  performance  of  the  service  proposed  and  for 
which  the  reward  was  offered,  though  it  need  not  be  shown  that 
there  was  a  literal  performance.^ 

OfEir  Hot  CompUod  with  by  OiTing  iBfnnubtioii.  —  The  plaintiff  will  not 
be  entitled  to  a  reward  offered  for  an  apprehension  and  convic- 
tion, merely  upon  proof  that  he  furnished  information  leading  to 
such  results.^ 

ConviotloA  of  Oflbndor.  —  Where  one  of  the  conditions  of  the  pay- 
ment of  a  reward  is  the  establishment  of  the  guilt  or  the  convic- 
tion of  an  offender,  it  is  necessary  to  show  by  proper  allegations 
and  proof  to  support  them,  that  the  terms  and  conditions  were 
performed  in  fact.* 

But  see  contra^  Everman  v,  Hyman,  3  tion  "  by  which  the  said  notes  and 

Ind.  App.  459.  moneys  were  traced,  and  did  give  in« 

Sufficiency. — A    complaint    setting  formation  of  and  discover  and  trace  " 

out  that  the  defendant,  being  desirous  one  B.  D.  to  the  defendant,  to  be  the 

of  obtaining  a  certain  letter  written  by  part^  to  the  offense,  etc.,  averred  a 

a  person  named,  offered  a  stated  sum  tracing  of  the   stolen  proi>erty  to  the 

as  a  reward,  and  that  the  plaintiff  pro-  offender.     Lancaster  v,  Walsh,  4  M.  & 

cured  such  letter  and  left  it  in  the  cus-  W.  16. 

tody  of  the  defendant,  and  demanded  S.  Lovejoy  v.  Atchison,  etc.,  R.  Co., 

the  amount  of  the  said  reward,  which  53  Mo.  App.  386. 

the  defendant  refused  to  pay,  by  im-  Informatioii  Inttaad  of  Capture.  —  The 

plication    shows    knowledge    by    the  plaintiff     cannot     recover    a    reward 

plaintiff  that  the  reward  was  offered,  offered  for  the  capture  of  a  thief,  where 

and  that  the  services  were  performed  in  the  affidavit  merely  shows  that  he  gave 

reliance  upon  defendant's  promise,  and  information  to  an  officer  which  enabled 

is  sufficient  to  stand  the  test  of  a  gen-  the  latter  to  make  the  arrest.    Evennan 

eral  demurrer.    Wilson  v.  Stump,  103  v,  Hyman,  3  Ind.  App.  459. 

Cal.  255.  8.  Stone  v,  Wickliffe,  (Ky.  1899)  50 

An  allegation  '*  that  in  consideration  S.  W.  Rep.  44. 
of  said  offer,  promise,  and  agreement  Howard  under  Vefaraska  Statato.  —  A 
on  the  part  of  the  defendant "  the  petition  in  an  action  for  a  reward 
plaintiff  produced  (to  the  defendant)  a  offered  under  section  296  of  Neb.  Crim. 
certain  letter  for  which  a  reward  had  Code,  which  authorizes  counties  to 
been  offered,  and  '*  then  demanded"  offer  rewards  for  the  detection  or  ap- 
the  reward,  sufficiently  shows  that  the  prehension  of  persons  charged  with  a 
offer  of  the  defendant  was  the  cause  felony,  is  defective,  unless  it  avers  that 
which  moved  the  plaintiff  to  perform  the  person  for  whose  apprehension  or 
the  service,  and  implies  that  he  knew  for  whose  detection  and  apprehension 
before  such  performance  that  the  offer  the  reward  was  offered  was  in  fact  con- 
had  been  made.  Wilson  t/.  Stump,  103  victed.  Anderson  v.  Pierce  County, 
Cal.  255.  40  Neb.  4S1. 

1.  Haskell  v.  Davidson,  91  Me.  488;  Axroit  of  j!id^:m«nt.  —  An  allegation 

Burke  v.  Wells,  50  Cal.  218;  Besse  v,  that  the  plaintiff  procured  the  convic- 

Dyer,  9  Allen  (Mass.)  151,  85  Am.  Dec.  tion  of  a  person  for  whose  conviction  a 

747;  Lovejoy  v,  Atchison,  etc.,  R.  Co.,  reward  had  been  offered  is  sustained 

53  Mo.  App.  386;  Fitch  V.  Snedaker,  38  by  proof  that  there  was  a  verdict  of 

N.  Y.  248;  Howland  v.  Lounds,  51  N.  guilty    although    the   judgment   was 

Y.  605;  Franklin  v,  Heiser,  6  Blatchf.  arrested  and  the  prisoner  discharged. 

(U.  S.)  4J;6.  Buckley  v,  Schwartz,  83  Wis.  304. 

Tradng  Stolon   Property.  —  Where  a  Howard  f or  Detootion  —  Caaiiiig  Anwt 

reward    was    offered    to  whomsoever  —  In  an  action  brought  to  recover  on 

would  give    "information    by  which  an  advertisement  stating  that '*twenty- 

the  same  [stolen   property]  might  be  five   dollars   reward   will  be  paid  for 

traced,"  it  was  held  that  a  declaration  her  [a  mare's]  whereabouts,  and  fifty 

averring  that  plaintiff  did  give  informa-  dollars  will  be  paid  for  the  detection 
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Juiidiotlon  of  Court  to  Oonvlet  —  It  is  not  necessary,  however,  that 
the  jurisdiction  of  the  court  wherein  the  conviction  was  had 
should  be  shown.*  But  it  will  be  enough  to  prove  that  there 
was  a  conviction  in  fact.* 

6.  Authority  to  Kake  Arrest  —  Unless  the  case  is  one  wherein 
there  must  have  been  a  special  authority  to  make  the  arrest  for 
which  the  reward  was  offered,  such  authority  need  neither  be 
alleged  nor  proved.' 

7.  BTegativliig  Duty  to  Perform  Beqnired  Senriees.  —  A  declara- 
tion or  complaint  which  shows  that  services  for  which  a  reward 
was  offered  were  rendered  by  a  person  upon  whom  the  duty  was 
imposed  by  law  is  insufficient,  without  some  qualification  show- 
ing that  the  plaintiff  is  within  an  exception  to  the  general  rule 
prohibiting  public  officers  and  servants  from  accepting  emolu- 
ments other  than  those  pertaining  to  the  office.* 

of  the  thief,"  it  was  held  sufficient  to  material  averment  would  not  militate 
entitle  the  plaintifif  to  recover  the  fifty  against  their  right  to  recover, 
dollars  for  hini  to  prove  that  he  told  8.  Where  the  Arrest  May  Be  Made  by  a 
the  defendant'  where  the  mare  was,  FriTate  Person  without  a  warrant,  a 
that  he  saw  a  person,  naming  him,  complaint  to  recover  a  reward  offered 
whom  he  believed  to  be  the  thief,  with  for  the  apprehension  of  the  person 
the  animal  in  his  possession,  and  that  taken  into  custody  need  not  allege 
it  was  not  necessary  to  prove  the  con-  that  there  was  special  authority  for  the 
viction  of  such  person.  In  that  respect  arrest.  Morrell  v.  Quarles,  35  Ala.  544. 
it  was  sufficient  to  show  the  arrest  of  4.  Exeoation  of  Warrant  by  Offtcer. — 
such  person  and  that  he  was  in  custody  In  Gilmore  v.  Lewis,  12  Ohio  281, 
on  the  charge,  it  being  incumbent  on  which  was  an  action  by  a  constable  for 
the  defendant  to  show,  if  that  was  the  a  reward,  the  declaration  in  a  single 
fact,  that  the  accused  had  been  re-  count  averred  that  the  defendant  ad- 
leased  or  acquitted;  or  to  remove  the  verttsed  that  be  would  pay  a  reward  for 
presumption  created  by  the  evidence  the  apprehension  of  the  perpetrator  of 
that  the  plaintiff  had  discovered  or  de-  a  theft,  and  that,  confiding  in  said 
tected  the  thief.  Brennan  v,  Haff,  i  terms,  etc.,  plaintiff  procured  a  war- 
Hilt.  (N.  Y.)  151.  rant  for  the  apprehension  of  the  alleged 

1.  Jnrisdlotion  to  Convlot.  —  A  declara-  thief,  and  arrested  him  by  virtue  there- 
tion  to  recover  a  reward  for  the  arrest  of,  and  it  was  held  that  the  declaration 
and  conviction  of  an  offender  need  not  was  fatally  defective  because  showing 
show  in  what  manner  the  court  where-  no  more  than  the  performance  by  the 
in  the  conviction  was  had  acquired  plaintiff  of  a  duty  imposed  upon  him 
jurisdiction  of  the  indictment,  nor  that  as  an  officer  of  the  law. 

the    conviction  was    had    in  a  court       Averment  of  Permlsiion  to  Aooept  Be- 

of  competent  jurisdiction.     Furman  v.  ward.  —  A  petition  by  a  police  officer 

Parke,  21  N.  J.  L.  310.  for  a  reward  must  set  fortli  that  he  had 

2.  Frandnlent  Dismiwal  of  Indiotment.  permission  from  his  superior  officers  to 
—  In  Louisville,  etc.,  R.  Co.  v.  Good-  accept  it.  Appel's  Petition,  43  Leg. 
night,  10  Bush  (Ky.)  552,  19  Am.  Rep.  Int.  (Pa.)  108. 

80,  the  petitioner  charged  that  the  dis-       Preenmption  as  to  Ihity  of  Offtoer.  —  A 

missal  of  the  indictment  against  per-  complaint  which  does  not  show  that  it 

sons  whom  he  had  arrested  pursuant  was  the  legal  duty  of  the  plaintiff  to 

to  a  reward  for  their  apprehension  and  make  the  arresi  for  which  (he  reward 

conviction   was    procured   by   the  de-  is  claimed  is  not  demurrable  because  of 

fendants  with  the  fraudulent  intent  and  a  statement  therein  that  at  the  time 

purpose  of  evading  payment,  and  it  of  the  arrest  the  plaintiff  was  one  of 

was  declared  by  the  court  that  inas-  the  policemen  of  the  city  in  which  the 

much  as  it  was  unnecessary  that  the  arrest  was   made,  since  such  a  state* 

plaintiffs  should  charge  and  prove  bad  ment  does  not  imply  that  in  making 

faith,  their  failure  to  establish  this  im-  the  arrest  the  plaintiff  acted  in  obedU 
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8.  BTotioe  of  Perfonnanoe  of  Servieet.  —  Unless  it  is  a  condition 
of  the  offer,  it  need  be  neither  alleged  nor  proved  that  notice  wzs 
given  by  or  on  behalf  of  the  person  claiming  the  reward  to  the 
person  offering  the  same,  that  the  conditions  of  the  offer  had 
been  performed.^ 

17.  PBOvnrcs  of  Coitbt  avd  Jtot.  —  As  in  other  cases,  ques- 
tions of  law  arising  on  the  trial  are  for  the  consideration  of  the 
presiding  judge,  who  cannot  take  from  the  jury  the  determination 
of  questions  of  fact,  upon  which  depend  matters  of  law  involved 
in  the  cause.'  Such  questions  of  fact  are  for  the  jury,  to  be 
considered  and  determined  by  them  under  proper  instructions.' 

V.  Ihbtbuotiovs.  —  The  jury  should  be  given  instructions 
touching  the  fact  of  the  offer,  its  acceptance  on  the  part  of  the 
plaintiff  by  performance  of  the  required  services,  and  the  sub- 
stantial performance  by  him  of  such  services ;  though  improper 
instructions  will  not  necessarily  require  a  reversal  of  the  judg- 
ment rendered  if  no  prejudice  has  resulted.^ 

ence  to  any  duty  imposed  upon  him  bv  offer  to  find  the  body^of  defendant's 

law.     The  presumption  of  the  impost-  boy  who  had  been  drowned  was  made 

tion   of  such   a  duty  is  not  justified,  for  the  purpose  of  obtaining  a  reward 

Morreli  v.  Quarles,  35  Ala.  544.  offered,  or  was  gratuitous  and  to  obtain 

1.  Votioe   of   Amst.  —  A   complaint  a  reputation,  the  court  is  not  justified 

showing  a  full  compliance   witli   the  in  holding  as  a  matter  of  law  that  the 

terms  of  the  offer  of  reward  is  not  open  plaintiff  did  not  rely  upon  the  reward 

to  the  objection  that  at  the  time  of  the  as  his  compensation  and  in  nonsuiting 

commencement  of  the  action  the  de-  the  plaintiff.    Bagnall  v.  Barnard,  59 

fendant  had  no  notice  that  the  plaintiff  Hun(N.  Y.)  151.    And  see  generally 

had  arrested  the  person  for  whom  the  article  Dismissal,  Discontinuance,  and 

reward  was  offered,  and  delivered  him  Nonsuit,  vol.  6,  p.  823. 

to  the  sheriff,  or  that  he  had  done  so  on  8.  Farftmnaiioo  of  Baqvired  florviMi.  — 

account  of  the  offer  of  the  reward;  no>  The  question  whether  or  not  the  plain- 

tice  of  the  arrest  not  having  been  made  tiff  procured  the  arrest  of  the  defendant 

one  of  the  conditions  on   which  the  and  discovered  or  contributed  to  the 

alleged  reward  was  to  be  paid.     Hay-  discovery   of    other    evidence   which 

den    V,  Souger,   56  Ind.  42,   a6  Am.  led  to  his  conviction  is  properly  for  the 

Rep.  I.  jury.     Brown   v,   Bradlee,   156  Mass. 

%,  Directing  Verdict.  —  It  is  error  to  a8.    See  also  Fierson  v.  Morch,  82  N. 

take  a  cause  from  the  jury  and  to  di-  Y.  503. 

rect  a  verdict  for  the  defendant  on  the  Good  Faith  of  Plaintiit  —  Whether  or 

ground   that   there   was  no  testimony  not  the  finder  of  articles  for  the  recov- 

tending  to  prove  the  cause  of  action,  ery  of  which  a    reward  was  offered 

where  as  a  fact  there  was  testimony  acted  in  good  faith  is  for  the  considera- 

which  would  have  warranted  a  finding  tion  of  the  jury  under  proper  instrac- 

for  the   plaintiff  if  the  jury  believed  tions.     Pierson  v.  Morch,  82  N.  Y.  503. 

the  case  which  the  testimony  was  cal-  4.  Assnmptioii  of  Ezistence  of  Contnet 

culated  to  make  out.     Huckins  v.  East  of  Howard.  —  Where  the  jury  were  in- 

SaginawSecondNat.  Bank,  47Mich.  92.  structed   that  the   plaintiff   based  his 

Where  there  is  a  conflict  in  the  evi-  right  to  recover   upon   a  contract  or 

dence  as  to  whether  or  not  the  reward  agreement  made  between  the  plaintiff 

sued  for  was  offered,  the  issue  is  for  and  the  defendant,  whereby  the  latter 

the  determination  of  the  jury,  and  it  is  agreed  and  promised  to  pay  the  former 

reversible    error  to  direct  a  verdict,  a  certain  sum  of  money  as  a  reward. 

Miller  t'.  Hogeboom,  56  Neb.  434.    And  upon   condition  that  he  would  render 

see  generally  article  Directing  Ver.  certain  services,  there  was  held  to  be 

DiCT,  vol.  6,  p.  667.  no  such  assumption  of  the  existence  of 

ITonstdt.  —  Where  there  is  conflicting  a  contract  as  would  mislead  the  jury, 

evidence  as  to  whether  the  plaintiff's  where  they  had  the  complaint  before 
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VL  IVTEBPIBADBB.  —  Where  the  reward  has  been  earned,  but 
there  are  several  conflicting  claims  thereto,  so  that  the  offerer 
cannot  with  safety  to  himself  pay  either  of  the  claimants,  he  may 
when  sued  pay  the  money  into  court,  interplead  the  persons 
claiming  the   same,  leaving  them  to  litigate  their  respective 

them,  and  they  were  farther  instructed  Imputatloii  of  Infonnatloii.  —  In  Dun- 
that  the  burden  was  upon  the  plaintiff    ham  v.  Stockbridge,  133  Mass.  233,  the 

to  prove  the  material  facts  stated  in  defendant  requested  the  following  in- 

the  complaint,   and  that  they  should  structions*    "  Knowledge  and  informa- 

determine  from  the  evidence  whether  tion  obtained  by  a  state  detective  and 

or  not  such  material  facts  had  been  imparted  to  the   plaintiff,  whereby  a 

proved.    Bronnenberg  v,  Coburn,  no  confession  was  made  to  both  the  plain- 

Ind.  169.  tiff  and  the  state  detective  by  an  incen- 

Knowledge  of  OfTer  by  Defendant.  —  In  diary  for  whose  detection  and  convic- 

Hugill  V,  iCinney,  9  Oregon  250,  the  tion  a  reward  was  offered,  would  not 

defendants  denied  the  offer  of  the  re-  entitle  the  plaintiff  to  a  verdict,  even 

ward  or  that  they  had  authorized  it,  though  conviction  is  had  by  the  incen- 

and  it  was  held  error  to  instruct  that  diary's  pleading  guilty  to  the  offense 

if  the  defendants  had  knowledge  of  the  on    the    complaints    and    indictments 

offer,  and  they  did  not  object  to,  coun-  had  on  such  confession."    The  judge 

termand,  or  deny  it,  they  were  liable.  refused    the    request    and    instructed 

Vaet  of  Offer — Porformanoe  of  Servicei.  the  jury  that  '*  if  the  knowledge  and 
—In  an  action  to  recover  specifically  the  information  therein  referred  to  was  in 
amount  of  a  reward  offered  for  an  arrest  substance  such  as  to  detect  and  con- 
and  evidence  to  convict,  the  plain-  vict  the  offender,  then  its  impartation 
tiff's  evidence  showed  that  the  defend-  by  C.  [the  detective]  to  the  plaintiff 
ant's  liability  was  not  to  pay  the  would  not  entitle  the  plaintiff  to  claim 
amount  of  the  reward  but  only  the  the  reward;  but  if,  on  I  he  other  hand, 
value  of  plaintiff's  services,  and  there  it  was  merely  information  that  L.  ^the 
was  no  evidence  introduced  to  show  incendiary]  upon  certain  conditions 
what  the  value  of  such  services  were,  would  disclose  what  she  knew  as  to  the 
nor  did  the  record  show  distinctly  setting  of  the  fires,  and  the  first  state- 
what  services  were  performed;  there  ment  by  her  leading  to  her  detection 
was  held  to  have  been  no  error  in  and  conviction  was  obtained  by  the 
instructing  the  jury  that  if  the  re-  subsequent  influence  and  advice  of  the 
ward  was  offered,  and  the  plaintiffs  plaintiff,  then  he  might  recover,"  and 
thereupon  furnished  evidence  showing  it  was  held  that  the  distinction  made 
the  conviction  of  the  person  arrested,  by  the  justice  in  the  instruction  actually 
they  were  entitled  to  recover  the  given,  was  erroneous, 
amount  of  the  reward,  and  in  refusing  Value  of  Information.  —  Whether  of 
to  charge  that  if  the  reward  offered  was  not  the  information  given  by  the  plain- 
withdrawn  before  the  performance  of  tiff  was  too  remote  from  the  apprehen- 
the  services  contemplated,  no  recovery  sion  and  conviction  of  certain  thieves 
could  be  had  under  the  declaration,  for  whom  a  reward  was  offered,  is  prop- 
Biggers  v.  Owen,  79  Ga.  658.  erly  left  to  the  jury.    Tarner  r.  Walker, 

Perfonnanoe  of  Boqnired  Servioei.—  6  B.  &  S.  871,  118  E.  C.  L.  871. 
Where  a  declaration  counted  first  on  Bequest  to  Find.  —  On  a  trial  wherein 
the  promise  of  a  certain  sum  if  the  a  jury  is  waived,  a  request  by  the  de- 
plaintiff  would  tell  who  "  got "  the  fendant  that  the  court  shall  hold  the 
money  stolen,  and  second  on  the  prom-  law  of  the  case  to  be  under  the  evi- 
ise  of  another  amount  if  the  plaintiff  dence  that  the  plaintiff  is  not  entitled 
should  get  the  money  back,  it  was  held  to  recover,  and  that  the  finding  shall^  be 
propel  to  instruct  the  jury  that  under  for  defendant,  presents  the  question 
the  second  count  they  must  be  satisfied  whether  there  is  a  total  lack  of  evi- 
that  all  the  money  was  in  fact  recov-  dence  to  show  any  liability  of  the  de- 
ered  inconsequence  of  the  information  fendant  to  the  plaintiff  on  the  offer  of 
given  by  the  plaintiff.  Gilkey  v.  the  reward  with  the  like  effect  as 
Bailey,  2  Harr.  (Del.)  359.  See  also  would  be  a  request  for  an  instruction 
Stephens  v.  Brooks,  2  Bush  (Ky.)  137;  to  find  for  the  defendant  on  the  ground 
Higgins  V,  Lessig,  49  111.  App.  459.  that  there  was  no  evidence  to  support 
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rights  among  themselves,  and  thus  discharge  himself  from  all 
liability ;  or,  without  waiting  for  the  institution  of  an  action  by 
the  claimants,  he  may  file  a  bill  of  interpleader,  or  bring  an  action 
in  the  nature  of  such  a  bill  against  them,  and  in  like  manner 
secure  a  dischai^e  of  the  obligation  incurred  by  reason  of  the 
offer.* 

a  verdict  for  the  plaintiff.    Stophlet  v.  Mv  of  Sowixd  la  Eridanoe  of  Propar 

Hogan,  74  111.  App.  631,  affirmed  179  OompaDiatioiL  —  Where  an  action   was 

111.  150.  resisted  upon  the  ground  that  but  a 

Interrogatory  Vot  Warraated  by  Evl-  part  of  the  lost  property  was  recovered, 

denoe.  —  Where  the  reward  offered  was  although  the  reward,  by  the  terms  of 

for  the  "  return  "  of  an  animal  alleged  the  advertisement,  was  offered  for  the 

to  have  been  stolen,  the  court  may  recovery  of  the  whole,  there  was  held 

properly  refuse  to  submit  to  the  jury,  to  be  no  error  in  instructing  the  jury 

at  the  request  of  the  defendant,  an  in-  that  upon  a  count  for  a  quantum  meruit 

terrogatory,  *'Did  the  plaintiff  put  the  the  jury  might  consider  the  advertise- 

defendant  in  possession  of  the  horse  ment  as  evidence  of  the  plaintiff's  ac- 

described  in  his  complaint  before  the  knowledgment  that  the  sum  offered  as 

beginning  of  this  action?'*     Everman  a  reward  was  a  reasonable  compensa- 

V,  Hyman,  3  Ind.  App.  459,  28  N.  E.  tion    for    finding    and    restoring    the 

Kep.  1022.  whole,  and  that  they  might  adopt  it  as 

Harmleis  Error.  —  An  instruction  that  a  rule  for  ascertaining  the  reasonable 

if  the  arrest  for  which  the  reward  was  compensation  for.  the  part  which  was 

offered   was  made  outside  the  county  actually  restored.     Symmes  v.  Frazier, 

wherein  the  warrant  was  issued  it  was  6  Mass.  344. 

void,  and  that  if  the  jury  believed  the  I.Burke  v.  Wells,  50  Cal.  218; 
arrest  was  made  within  the  jurisdiction  Mahoney  v.  Whyte,  49  111.  App.  97; 
of  the  constable  to  whom  the  warrant  Ensminger  v.  Horn,  70  111.  App.  605; 
was  issued  and  by  virtue  of  the  war-  Fargo  v,  Arthur,  (Supm.  Ct.  Spec.  T.) 
rant  the  plaintiffs  could  not  recover,  43  How.  Pr.  (N.  Y.)  193;  Howland  v, 
but  that  if  they  believed  the  arrest  was  Lounds,  51  N.  Y.  605;  Russell  v.  Stew- 
made  out  of  the  county  by  persons  in-  art,  44  Vt.  170.  See  the  article  Intbr- 
duced  to  perform  the  labor  they  could  pleader,  vol.  11,  p.  446. 
recover,  though  not  entirely  correct  is  Aotiton  fA  Inta^leader.  —  Where  an 
not  such  an  erroneous  instruction  as  arbitrary  sum  is  offered  as  a  reward, 
will  require  reversal,  where  it  appears  and  several  persons  make  claim  to  it, 
that  in  view  of  the  evidence  no  possi-  there  may  be  a  division  of  the  reward 
ble  harm  resulted,  and  furthermore  be-  based  on  the  relative  value  of  their 
cause  it  was  immaterial  for  the  purpose  acts,  which  may  be  done  in  an  action 
of  the  case  where  the  arrest  was  made,  of  interpleader.  Fargo  v.  Arthur, 
Hayden  v,  Souger,  56  Ind.  42,  26  Am  (Supm.  Ct.  Spec.  T.)  43  How.  Pr.  (N. 
Rep.  I.  Y.)  193. 

As  Proof  to  Bostain  Allegation  of  Offer.  Enjoining  Aetion  at  Law.  —  Where  a 

—  In  Morris  v.  Kasling,  79  Tex.  141  reward  is  claimed  by  several  persons, 

the  plaintiffs  alleged  a  promise  to  pay  the  defendant,  when  sued,  may  file  a 

a  certain  sum  for  the  capture  of  A^er-  bill  of  interpleader,  pay  the  amount 

son,  who  in  fact  was  captured.     This  offered  into  court,  and  enjoin  an  action 

allegation  was  denied,  and  defendant  at  law  brought  by  one  of  the  claimants 

alleged  that  the  offer  was  for  the  cap-  to  recover  the  same.     City   Bank  v. 

ture  and  conviction  of  three  other  per-  Bangs,  2  Paige  (N.  Y.)  570. 

sons,  which  allegation  plaintiffs  denied.  The  Judgment.  —  Where  there  are  sev- 

It  was  held  that  there  was  not  pre-  eral  claimants  to  a  reward,  the  plain- 

sented  a  case  in  which  the  omission  of  tiff  may  bring  an  action  in  the  nature 

one  party  to  state  a  fact  necessary  to  of  a  bill  of  interpleader  against  all  the 

his    cause  of  action  or  defense   was  persons  claiming  the  reward,  and  00 

cured  by  the  statement  of  that  fact  by  payment    by    him    into  court  of  the 

the    adverse    party,    and   that  conse-  money  claimed  there  may  be  a  jndg- 

quently  a  request  to  charge   that  the  ment  entered  discharging  him  and  a  di- 

plaintiffs  could  not  recover  unless  they  rection  that  the  action  proceed  between 

proved  the  offer  of  reward  as  alleged  the  defendants.     Warner  v,  Grace,  14 

was  improperly  refused.  Minn.  487. 
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Vn.  Stats,  HimciPAL,  ahd  Stattttobt  Sewabd8.  —  The  gen- 
eral rules  respecting  the  recovery  of  rewards  are  applicable  as  well 
to  rewards  offered  by  public  authorities  as  to  those  offered  by 
private  persons.  Proceedings  for  their  recovery  are  instituted  by 
application  to  the  proper  authorities  or  tribunal  for  their  pay- 
ment. In  some  jurisdictions  the  approval  and  certification  of  the 
claim  is  a  necessary  preliminary  to  entitle  the  claimant  to  its  pay- 
ment, though  it  seems  that  such  approval  and  certification  are 
not  conclusive  upon  the  public  authorities.  In  all  cases  the  right 
to  the  reward  must  be  clearly  shown,  and  what  has  been  said 
heretofore  as  to  the  plaintiff's  pleading  in  actions  against  private 
parties  is  alike  applicable  to  applications  for  the  payment  of 
rewards  of  this  nature.^ 

InterY«ntion  1>7  Claimant.  —  In  Ward  In  Conneotioat  the  offerer  of  the  re* 

V,  Keystone  Land,  etc.,  Co.,  (Tex.  Civ.  ward  may,  under  statute,  apply  to  have 

App.  1896)  38  S.  W.  Rep.  532,  a  claimant  commissioners  appointed  to  determine 

of  a  pan  of  a  reward  intervened,  and  who  among   opposing   claimants    are 

the  defendant,  admitting  that  he  owed  entitled  to  the  fund.     Matter  of  Rus- 

somebody  the  reward,  paid  the  amount  sell,  51  Conn.  579,  50  Am.  Rep.  55. 

offered  into  court  and  prayed  that  it  1.  Petition  for  Beward  —  Avennent  iB 

might  be  determined  who  was  entitled  to  Arrest.  —  A  petition  for  a  mandamus 

to  the  money.  to  compel  the  issuance  of  a  warrant  by 

Motion  to  Interplead  —  Collusion.  —  In  a  state  treasurer  to  pay  the  amount  of 

Burritt  v.   Press   Pub.   Co.,   19  N.  Y.  a  reward  offered  for  the  arrest  of  the 

App.  Div.  609,  which  was  an  action  to  person  or  persons  guilty  of  a  murder, 

recover  a  reward  offered  for  certain  in-  his  or  their  delivery  to  the  jailer  of  a 

formation,  the  defendant  moved  for  an  specified  county,  and  their  conviction  of 

order  of  interpleader  to  bring  in  a  third  said  crime,  which  shows  that  the  peti- 

party    in    his    employ,    who    it    was  tioner  ascertained  who  was  the  mur- 

alleged  had  presented  a  claim  to  the  re-  derer,  swore  out  a  warrant,  delivered 

ward.     It  appeared  that  this  claim  had  it  to  the  sheriff,  ascertained  the  where- 

not  been  made  until  some  time  after  abouts  of  the  accused,  succeeded  in 

the  action  was  begun  and  that  no  de-  effecting  his  arrest  and  delivery  to  the 

fense  of  an  adverse  claim   had  been  jailer,  etc. ,  and  that  the  account  for  the 

interposed,   and  it  was  held  that  the  amount  of  the  reward  was  approved 

motion   was  properly  denied    on   the  and  allowed   by  the  proper  court  and 

ground  that  such  claim  sought  to  be  ordered  to  be  certified  for  payment,  is 

interpleaded  was  collusive  in  the  legal  sufficient,  though  it  does  not  appear 

sense  of  that  term.  that  the  petitioner  made  the  arrest  per< 

BetponsibiUty  for  Costs.  —  Where  on  a  sonally  and  alone.     Stone  v,  Wickliffe, 

motion  for  an  interpleader  in  an  action  (Ky.  1899)  50  S.  W.  Rep.  44. 

to  obtain  a  reward,  it  appears  that  the  Unimportant  Averments.  —  In  Lees  v, 

party  whom  it  is  proposed  to  interplead  Colgan,  120  Cal.  262,  which  was  a  peti- 

is  not  responsible  for  costs,  that  fact,  tion  for  a  writ  of  mandate  requiring 

although  a  circumstance  to  be  consid-  the  state  controller  to  draw  a  warrant 

ered,  will  not  control  the  court  in  deny-  upon  the  state  treasury  in  favor  of  the 

ing  or  granting  the  motion.     Burritt  v.  pelitionir  for  the  amount  of  a  reward 

Press  Pub.  Co.,  19  N.  Y.  App.  Div.  609.  offered  by  the  government  for  the  ar- 

Costs  of  Beforenoe.  —  Where  several  rest  and  conviction  of  the  person  or 

parties  claim  a  reward  and  a  reference  persons  who  committed  a  murder,  the 

is  ordered  to  ascertain  who  is  entitled  court  stated  that  an  allegation  declar- 

to  the  fund,  each   partv   may   be  re-  ing  that  the  petitioner  furnished  the 

quired  to  pay  the  costs  of  the  litigation  evidence  upon  which  the  murderer  was 

and  such  part  of  the  master's  bill  as  convicted  was  unimportant  in  view  of 

was  occasioned  by  the  time  occupied  in  the  fact  that  the  power  of  the  govern- 

the  examination  of  and  for  drawing  the  ment  was  limited  to  offering  rewards 

depositions  on  their  respective  sides,  for  the  apprehension  of  certain  crim- 

City  Bank  v.  Bangs,  2  Edw.  (N.  Y.)  95.  inals. 
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YUL  Appeal.  —  The  appellate  court  will  not  interfere  with  the 
judgment  below,  when  there  was  evidence  to  support  it,  where 
a  finding  upon  which  a  determination  was  made  is  conclusive,  or 
when  the  error  complained  of  was  harmless,  nor  will  the  court 
indulge  in  presumptions  when  the  record  is  incomplete.^ 

Varlanoe  Between  Petition  and  Szhllilt.  to  be  no  such  variance  of  the  allega- 

—  A  pelilion  for  a  mandamus  to  com-  tions  in  the  application  and  the  e?i- 

pel  the  payment  of  a  reward,  the  ac-  dence    offered    as  would    preclude  a 

count  for  which  has  been  approved  and  recovery. 

allowed   by   the  circuit  court,    which  Opposing  Petitions. —  In  Whxtcher  v. 

states  that  the  petitioner  delivered  the  State,  (N.  fi.   1895)  34  Atl.  Rep.  745, 

person  for  whose  arrest  the  reward  was  several    petitions  were  filed   under  a 

offered  to  the  jailer,  is  not  vitiated  by  statute  to   procure  a  reward   for  the 

the  fact  that  the  receipt  of  the  jailer  arrest  or  for  procuring  the  arrest  of  a 

filed  as  an  exhibit  states  that  the  cus-  person  charged  with  a  crime.    There 

tody  of  the  accused  was  delivered  to  was  a  judgment  awarding  the  amount 

the  jailer  by  the  sheriff  and  that  the  to  two  persons  and  dismissing  the  ped- 

petitioner  **  was  with  him  at  the  time."  tions  as  to  the  others.     All  the  parties, 

Stone  V.  Wickliffe,  (Ky.  1899)  50  S.  W.  including  the  state,  excepted  to  all  of 

Rep.  44.  the  court's  findings  and    orders   not 

SoiEcieney  of  Prooeedlng  to  Seenre  Ap-  favorable  to  such  party,  and  no  ground 
proval  of  Claims.  —  A  motion  made  for  being  stated  or  appearing  upon  which 
the  allowance  of  a  sum  offered  as  a  re-  any  of  the  exceptions  could  be  sus- 
ward  by  the  governor  is  in  effect  a  tained,  they  were  all  overruled, 
motion  for  an  order  of  the  court  ap-  Finality  of  Determination  of  Bight  to 
proving  and  certifying  the  officer's  re-  Beward.  —  An  order  overruling  a  mo- 
ceipt,  within  the  meaning  of  a  statute  tion  for  the  approval  and  certification 
providing  for  the  payment  of  rewards  of  an  officer's  receipt  of  a  fugitive  for 
offered  by  the  governor  for  the  appre-  whom  a  reward  has  been  offered,  which 
hension  and  delivery  into  the  custody  approval  and  certification  is  necessary 
of  the  proper  officer  of  a  fugitive  from  to  enable  such  officer  to  procure  pay- 
justice,  and  also  providing  for  the  ment  of  the  reward  offered  for  sudi 
payment  of  such  a  reward  upon  the  fugitive,  is  subject  to  revision.  Coffey 
production  of  the  officer's  receipt,  ap-  v.  Com.,  (Ky.  1896)  37  S.  W.  Rep.  575. 
proved  and  certified  by  the  circuit  1.  Campbell  v,  Mercer,  (Ga.  1899)  33 
court  of  the  county  of  his  residence.  S.  E.  Rep.  871. 

Coffey  V,  Com.,  (Ky.   1896)  37  S.  W.  Tedhnlcal  Olgeetion  Cued  by  Aetionof 

Rep.  575.  Court.  —  A  technical  objection  against 

Applloation  for  Beward  —  Yarlanoe.  —  a  paragraph    of    a   complaint  which 

In  the  Matter  of  Kdly,  39  Conn.  161,  alleges  a  general  offer  of  a  reward,  an 

an  application  for  a  reward  set  forth  acceptance  of  that  offer  by  the  plaintiff, 

that  the  selectmen  of  a  town  offered  a  and  the  performance  of  the  services  in 

reward  of  $200  to  any  person  or  per-  accomplishing  the  result  for  which  the 

sons  who  should  make  discovery  and  reward  was  offered,  is  not  available  on 

give  information  against  the  person  or  appeal,  where  it  appears  that  the  trial 

persons  guilty  of  the  crime  of  burning  court  practically  withdrew  that  para- 

the  barn  of  a  person  named,  on  aspeci-  graph  of  the  complaint  from  the  jury, 

fied  day,  so  that  he  or  they  might  be  Bronnenberg  v.  Coburn,  no  Ind.  169. 

tendered  to  justice  and  convicted.    The  Jodgment    Supported    by   Erldenee.— 

proof  offered  was  an  advertisement  in  The  appellate  court  will  not  interfere 

the  name  of  the  town,  signed  by  the  with  a  judgment  where  there  is  evi- 

selectmen,  offering  a  reward  of  $500  to  dence  to  support  it.    liayden  v,  Songer, 

whoever  should  be  the  means  of  de-  56  Ind.  42,  26  Am.  Rep.  i. 

tecting  and  convicting  the  person  who  A  Finding  of  an  Inferior  Appellate  Conrt 

set  fire  to  the  barn.   There  was  evidence  that  the  person  who  was  arrested,  was 

that  the  applicant  made  discovery  and  apprehended    for  a  specified  offense, 

gave  information  against  a  certain  per-  and    that   for   his   apprehension   and 

son,  who  was  guilty  of  the  crime,  and  conviction  of  the  offense  in  question 

that  such  person  was  tendered  to  justice  the    reward   was    offered,  is    binding 

and  convicted,  etc.,  and  there  was  held  upon  the  supreme  court,  which  cannot 
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Bonittltiir.  —  The  appellate  court  may  require  the  plaintiff  to 
remit  so  much  of  the  verdict  recovered  by  him  as  is  excessive,  as 
a  condition  of  sustaining  a  judgment  for  the  proper  amount.^ 

consider  whether  or  not  the  appellate  a  person  said  as  to  the  reward  which 

court  found  the  facts  correctly.    Hogan  woald  be  paid,  if  improperly  received, 

cf.  Stophlet,  179  111.  150.  is  harmless  error,  where  the  fact  was 

Presumption  —  Inoomplete     Baoord. —  otherwise  proved,  there  was  no  preju- 

Where  the   record  on*  appeal  recited  dice  to  the  complaining  party,  and  the 

that  the  plaintiffs  offered  in  evidence  a  trial  was  had  without  a  jury.    S wanton 

*'  subscription  list  or  reward,"  but  such  v,  Ost,  74  111.  App.  281. 
document  is  not  embodied  in  the  rec-        1.  Beqnixing  Bemittitiir.  —  Where  the 

ord,  nor  its  contents  or  conditions  in  jury  find   a   verdict  in  excess  of  that 

any  manner  brought  to  the  attention  justified  by  the  evidence,  the  appellate 

of  the  appellate  court,  that  court  will  court  may  require  the  plaintiff  to  remit 

not  presume  that  a  state  of  facts  ez-  so  much  of  the  verdict  as  is  excessive 

isted  which  did  not  warrant  the  judg-  as  a  condition  of  the  afllrmation  of  the 

ment  rendered.      Means    v,   Hender-  judgment  to  the  amount  to  which  he  is 

shott,  24  Iowa  78.  entitled.     Everman  v.  Hyman,  3  Ind. 

Improper    Raooptloii    of    Evldonoo —  App.  459.    See  also  article  Remittitur, 

HanidMi  Error.  —  Evidence  as  to  what  an/e,  p.  133. 
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By  Archibald  C.  Boyd 

I  Soops  OF  Abtiole,  1 165. 
n.  BTatube  avb  Puxpose  of  PBOCSEDDTO,  1 1 6$. 
nL  Elsotiov  of  Bemedt,  i  166. 

1.  Right  of  Election^  1166. 

2.  Effect  of  Election^  1167. 

17.  JlTBISDICTIOV  OF  PSOOEEDnTO,  1 1 68. 

1.  Court  Issuing  Seizure  Process,  1168. 

2.  Court  of  County  Where  Property  Wets  Seized,  11 68. 

3.  J^ustices  of  the  Peace y  1169. 

V.  Pbopsstt  Subject  to  Pboceedieo,  i  169. 
YL  Who  Mat  Institute  PBOCEEDnre,  11 70. 

1.  Persons  Claiming  Interest  or  Ownership^  117a 

2.  LienholderSy  1171. 

3.  Mortgagees,  1172. 

4.  Levying  Officers,  11 72. 

5.  Married  Women,  11 73. 

6.  yoint  Owners,  1173. 

YU  Time  of  Ihstitutieo  PBOCEEDnro,  1173. 
Tm  Affidavit  ob  BTotice  of  Clau,  i  174* 

1.  Necessity  For,  1174. 

2.  Sufficiency,  11 75. 

3.  Amendment y  11 75. 

IZ.   BOITD.  II 75. 

Z.  Pleading,  1176. 

1.  Formal  Pleadings,  11 76. 

2.  Written  Pleadings,  ii>]i, 

3.  Sufficiency  of  Pleadings,  1 1 7 7. 

4.  Special  Plea,  11 78. 

5 .  A  mendment  of  Pleadings,  1 1 7  8. 

6.  Pleading  and  Proof  ,  1178. 

XL  PBOCEEBiKes  Befobe  Tbial,  1179. 

1.  Continuance^  ii79' 

2.  Change  of  Venue,  1180. 

3.  Removal  to  Federal  Court,  it 8a 

4.  Dismissal  of  Proceeding,  1180. 

5 .  Death  of  Party  —  Revival  of  Proceedings  i  iSi. 

6.  Consolidation  of  ClcUms,  \\Z\, 

Zn.  TBIAL,  1 182. 

I.    Trial  by  yury,  1182. 
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2.  Right  to  Open  and  Close,  1183. 

3.  Issues  DeternUnabUy  11 83. 

a.  Title  to  Property ^  1183. 

b.  Damages  for  Detention  of  Property,  1184. 

c.  Validity  of  Seizure  Process  or  Proceedings,  1185. 

d.  Priority  of  Idens,  1186. 

e.  Equities  of  Third  Persons,  11 86. 

4.  Defenses^  1186. 

5.  Instructions,  11 86. 

6.  Verdict,  11 88. 

XTTT.  JuBOKEVT,  1 190. 

1.  Conformity  to  Verdict,  1190. 

2.  ^A^«  Against  Claimant,  119a 

3.  J^/*^«  /«  Favor  of  Claimant,  1192. 

4.  By  Default^  11 92. 

5.  Amendment y  1192. 

XIV.  COSTB,  1 193. 

ZV.  Secovd  Ivtebpositiov  of  Clade,  1193. 
ZVI  Setubk  of  Pbopebtt,  1 193. 
ZYU  Appeal,  1194. 

CROSS-REFERENCES. 

See    in    general    articles   INTERPLEADER,  vol.   11,    p.   444; 

INTERVENTION,  vol.  11,  p.  494. 
As  to  Claimants  in  Attachment,  see  articles  ATTACHMENT,  vol. 

3,  p.  70;  INTERVENTION,  vol.  11,  p.  498. 
Claimants  in  Garnishment,  see  article  GARNISHMENT,  vol. 

9,  p.  838. 

I.  Scope  of  Abticle.  —  This  article  is  limited  to  a  considera- 
tion of  the  statutory  proceeding  known  as  the  **  trial  of  the  right 
of  property. ' '  Matters  pertaining  to  interpleading  or  intervention 
generally  are  excluded,  and  will  be  found,  as  indicated  in  the 
cross-references  preceding  this  paragraph,  in  separate  articles. 

n.  BTaTUBE  and  PUBPOSE  of  PBOCEEDIVO  —  Independmt  of  Kaln 
Aetion.  —  A  statutory  trial  of  the  right  of  property  levied  on  by 
legal  process  is  a  proceeding  independent  of  the  main  cause  of 
action  and  is  determined  separately  from  it.* 

1.  Rhodes    v.  Smith,  66  Ala.    174;  property  levied  on  by  legal  process  is  a 

Giett  V,  McGannon  Mercantile  Co.,  74  proceeding  having  all  the  form  and 

Mo  App.  209;  Brennan  v.  O'Driscoll,  substance  of  a  suit  or  action  at  law. 

33  Mo.  372;  Ladd  v.  Couzins,  35  Mo.  Rhodesia.  Smith,  66  Ala.  174;  Planters, 

516;  State  V.  Superior  Ct.,  5  Wash.  639;  etc.,   Bank    v,   Borland,   5    Ala.   531; 

Livingstone  v,  Wright,  68  Tex.  707;  Jacott  v.   Hobson,   11   Ala.  434;   Mc- 

Kirschenschlager    v.    Armitage    Her-  Adams  v.  Beard,  34  Ala.  478;  Jackson 

schel  Co.,  58  Mo.  App.  165;  Boettgerz/.  v.   Bain,    74  Ala.   32{);    Tread  way  v, 

Roehltng,  74  Mo.  App.  257;  Taylor  v.  Tread  way,  56  Ala.  390;   Atkinson  v. 

Taylor,  3  Bush  (Ky.)  118.  Foxworth,     53     Miss.     741;    Lassiter 

Action  or  Suit.  —  In  some  states  it  has  v.   State,   106  Ala.   292;    Hey  ward  v. 

been  held  that  a  trial  of  the  right  of  Phillips  Butofif  Mfg.  Co.,  97  Ala.  533; 
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Proteeti<m  of  Loyying  Offloer.  —  The  proceeding  is  in  many  jurisdic- 
tions designed  for  the  protection  of  the  levying  officer.* 

nL  Election  of  Bekebt  —  1.  Kight  of  ffleotion.  —  A  claimant 
to  property  seized  under  process  is  not,  it  would  seem,  confined 
to  the  statutory  remedy  of  trial  of  the  right  of  property  for  the 
determination  of  his  title  to  the  property.  Resort  may  be  had, 
at  the  election  of  the^ claimant,  to  sucli  actions  as  replevin,  trover, 
detinue,  or  trespass,  or  the  corresponding  action  under  the  code,* 

Gayle  v,  Bancroft,  22  Ala.  316.     Bat  Vulcan  Iron  Works  v.    Edwards,  27 

see  Rowe  v.  Bo  wen,  2S  111.  116,  wherein  Oregon  563. 

it  «7as  held  that  a  trial  of  the  right  of  In  Floxida  it  has  been  held  that  the 

property   before  a  sheriff  was  not  a  purpose  of  the  claim  statute  is  to  gi^e 

judicial  proceeding.  to  a  third  person  who  claims  title  lo 

Graft  OB  Original  Aetion.  —  In  Miisoui  property  levied  on,  a  remedy  for  settling 
it  has  been  held  that  an  interplea  the  question  of  the  superiority  of  his 
under  the  statute  is  substantially  an  alleged  title  and  to  give  him  the  pos- 
action  of  replevin  engrafted  upon  the  session  if  his  title  is  found  superior, 
attachment  suit.  Burgert  v,  Borchert,  Baars  v.  Creary,  23  Fla.  311. 
59  Mo.  80;  Mansur  v.  Hill,  22  Mo.  In  Illinois  it  has  been  held  that  the 
App.  372;  Kirschenschlager  v,  Armi-  statutory  interpleader  to  try  the  title  to 
tage  Herschel  Co.,  58  Mo.  App.  165;  property  seized  is  a  substantial  and 
Wyeth  Hardware  Co.  v,  Carthage  valuable  right  tending  to  prevent  multi- 
Hardware  Co.,  75  Mo.  App.  51S;  Hell-  plicity  of  suits,  and  the  claimant  of 
man  v.  Pollock,  47  Mo.  App.  205.  property  who  asserts  such  right  should 

Sabstitnte  for  Eoplevin.  —  In   Hershy  not  be  deprived  of  it  on  a  mere  techni- 

V,  Clarksville  Institute,  15  Ark.  130,  it  cal  ground.  Juilliardv.  May,  13011.  87. 

was  said:  *'  Where  property  belonging  In  Ohio  it  has  been  held  that  a  trial 

to  a  third  person  is  seized  by  virtue  of  of  the  right  of  property  is  a  summary 

a  writ  of  attachment,  his  claim,  by  way  proceeding  to  regain  the  possession  of 

of  interplea,  proceeds  upon  the  ground  property  levied  on  and  is  not  a  means 

of  a  wrongful  injury  to  his  right  of  to  acquire  or  confirm  a  title  thereto, 

possession.     As  such  wrongs  are  liable  Armstrong  v.  Harvey,  11  Ohio  St.  527. 

to  be  done,  and  the  statute  forbids  that  2.  Alabama,  —  Lehman  v.  Warren,  53 

any  cross  replevin,  or  replevin  for  prop-  Ala.  535;  Abraham  v.  Carter,  53  Ala. 

erty  in  the  possession  of  an  officer  by  8;  Tread  way  v.  Tread  way,  56  Ala.  390; 

virtue  of  any  legal  authority,  shall  be  Blocc  v.  Maas,  65  Ala.  211;  Columbus 

brought,  the  trial  of  the  right  of  prop-  Iron  Works  Co.  v.  Renfro,  71  Ala.  577; 

erty  is  allowed  as  a  summary,  though  Anderson  v.  Hooks,  9  Ala.  704;  Lassi- 

where  the  attachment  is  from  a  circuit  ter  v.  State,  106  Ala.  292. 

court  not  informal,  substitute  for  the  Arkansas,  —  Hogan    v,    Deuell,    24 

remedy  by  replevin  thus  taken  away.*'  Ark.  216;  Mitchell  v.  Woods,  11  Ark. 

Separate   Beoord.  —  In    Brennan    v,  180;  Bloom  v.  McGehee,  38  Ark.  329; 

O'Driscoli,  33  Mo  372,  it  was  held  that  Hershy    v.    Clarksville    Institute,    15 

the  record  of  the  proceedings  in  cases  Ark.  128. 

of  interpleader  upon  attachment  should  Gewgia, — Jenkins  v.  Nolan,  79  Ga. 

b 3  kept  distinct  from  (he  records  of  the  295;  Rutherford  v,  FuUerton,  89  Ga. 

proceedings  in   the  attachment.      See  353. 

il ^o  Giett  V,  McGannon  Mercantile  Co.,  Illinois,  —  Pike  v,  Colvin,  67  111.  227. 

74.  Mo.  App.  209.  Indiana,  —  Firestone  v,  Mishler,  18 

1.  Armstrong  v,  Harvey.  11  Ohio  St.  Ind.  439. 

527;  Dilley  v,  McGregor,  24  Kan.  361;  Iovm,  —  Sperry  v,  Ethridge,  70  Iowa 

Palty  V.  Mansfield,  8  Ohio  369;  B'Hy-  27. 

mer  v,  Sargent,  11  Ohio  St.  682;  Bain  Kentucky,  —  Hoskins    v.    Robinson, 

V.    Funk,  61    Pa.   St.   185;     Rowe   v,  (Ky.  1897)  42  S.  W.  Rep.  113. 

Bowen,  28  III.  116;  Firestone  v.  Mish-  Louisiana, —  Shuff  v.  Morgan,9Mart. 

ler,  18   Ind.  439;   Com.  v,   Booker,  6  (La.)  592. 

Dana  (Ky.)44i;  Book  v.  Day,  189  Pa.  Maryland, —  Kean    v,    Doemer,    62 

St.  44;  Jones  V,  Carr,  16  Ohio  St.  420;  Md.  475. 

Maurer  v.  Sheaf er,   T16  Pa.  St.   339;  Missouri,  —  Hawk  v,  Applegate,  37 
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Si.  Effeot  of  Eleotion.  —  It  has,  however,  been  held  that  where 
the  claimant  of  property  levied  on  as  the  property  of  another 

resorts  to  the  statutory  remedy  to  try  the  right  to  the  property, 
he  thereby  waives  his  privilege  of  suit  at  common  law.* 

Mo.  App.  32;  State  v.  Darant,  53  Mo.  levied  on  by  execution,  yet  he  may 

A  pp.  493;    Wangler  v.   Franklin,    70  waive  his  legal  right  and  resort  at  once 

Mo.  659.  to  a  court  of  equity,  where  all  interests 

New  York. —  Standard  Sewing  Mach.  may   be  adjusted,    and    justice    more 

Co.  V.  Heyman,  (N.  Y.  City  Ct.  Gen.  completely    administered.      See    also 

T.)  25  Misc.  (N.  Y.)  429.  Bishop  v.    Rosenbaum,    58   Miss.   84, 

Ohio.  —  Patty  v,  Mansfield,  8  Ohio  wherein  it  was  said:  **  While  it  is  true 

369;    Moses    V.   Brashears.   2    Handy  that  the  statute  points  out  a  mode  of 

(Ohio)    36;     Armstrong     v.     Harvey,  procedure  in  attachment  suits  and  pro- 

II  Ohio  St.  532;  Ralston  v.  Oursler,  12  vides  a  method  for  third  persons  to  as- 

Ohio  St.  105;  Jones  t/.  Carr,  16  Ohio  St.  sert  their  claims  to  property  attached 

420;  Abbey  v.  Sears,  4  Ohio  St.  598.  which   is  ordinarily   exclusive   of    all 

Oregon,  —  Vulcan  Iron  Works  v.  Ed-  others,  this  will  not  deprive  the  Court 

wards,  27  Oregon  563.  of  Chancery,  even  in  this  class  of  cases, 

Pennsylvauia,  —  Megee  v,  Beirne,  39  of  its  right  to  interpose  with  a  view  of 

Pa.  St.  50.  preventinga  multiplicity  of  suits,  where 

South  Carolina,  — Olin  v,  Figeroux,  the  circumstances  render  such  interpo- 

I  McMuU.  L.  (S.  Car.)  203.  sition  proper.*' 

Texas.  —  Harris  v.  Tenney,  85  Tex.  Bemedy  by  Iigunetion  Against  Exeea- 

254;  Jaffray  v.  Meyer,  i  Tex.  App.  Civ.  tion.  —  The  claimant  of  property  levied 

Cas.,  §  1350;  Lang  v,  Dougherty,  74  on  under  execution  cannot  invoke  re- 

Tex.  226;  McKay  v.  Treadwell,  8  Tex.  lief  by  injunction  to  prevent  its  sale 

176;   Fuller  V.   Sparks,   39  Tex.    136;  unless  some  good  reason  be  alleged  in 

Hardy  V.  Broaddus,  35  Tex.  668;  Moore  the  petition  why  he  did  not  resort  to 

V.  Gammel,    13  Tex.    122.      See  also  his  legal  remedy  by  affidavit  and  claim 

Vickery  v.  Ward,  2  Tex.  212;  Paxton  bond    10    try    the    right  of  property. 

V.  Boyce,  i  Tex.  317.  Ferguson  v.  Herring,  49  Tex.  126. 

Washington,  —  Chapin   v,   Bokee,   4  1.  Vulcan  Iron  Works  v.  Edwards,  27 

Wash.  I;  Scott  v.  McGraw,   3  Wash.  Oregon   563;  Lang   v.    Dougherty,   74 

675.  Tex.  228;  Lera  v,  Freiberg,  (Tex.  Civ. 

Veoenity  that   Offloer  Should   Punue  App.  1893)  22  S.  W.  Rep.  236;  Howeth 

Bemedy. —  In  Kentucky  the  statute  au-  v.  Mills,  19  Tex.  295;  Vickery  v.  Ward, 

thorizing  the  sheriff  to  summon  a  jury  2  Tex.  212;  Moore  v.  Gammel,  13  Tex. 

to  try  the  right  of  property  levied  on  120;  Rose  v.  Riddle,  3  Tex.  App.  Civ. 

by  him  and  claimed  by  a  third  person  Cas.,  §  298.   But  see  Trieber  v.  Blocher, 

18  intended  only  for  the  protection  10  Md.  14:  Hall  v.  Richardson,  16  Md. 
of  the  sheriff.  He  is  not,  therefore,  396,  wherein  it  was  held  that  where  the 
obliged  to  pursue  such  remedy.  Com.  plaintiff's  goods  were  seized  under  an 
V,  Booker,  6  Dana  (Ky.)  441.  attachment  against  another,  he  could 

Statutory  Bomedy  Exclusive  as  Against  sue  the  sheriff  in  trespass  and  recover 

Ltvying   Officer. —  In    Indiana    it    has  for  the  illegal   taking  and  detention, 

been  held  that  the  statutory  remedy  of  notwithstanding  he  came  into  court  in 

trial  of  the  right  of  property  (Burns'  the   attachment    case,    filed    his    plea 

Rev.  Stat.  1894,  §  1597),  is  exclusive  of  claiming  the  property,  and  recovered 

a  replevin  action  as  against  the  officer  judgment  for  its  restitution.     See  also 

ley  ving  the  process  under  which  the  Wangler  v,  Franklin,  70  Mo.  659. 

property  was  seized.    Wright  v,  Shelt,  Waiver  of  Bight  to  Maintain  Beplevin. 

19  Ind.  App.  I.  See  also  Bernheimer  —  In  Ohio  it  has  been  held  that  where 
V,  Martin,  66  Miss.  486.  property  is  seized  on  execution  and  a 

Bomedy  by  Bin  in  Equity.  —  InAnder-  third  person  claims  the  property,  and 
son  V,  Hooks,  9  Ala.  704,  it  was  held  proceedings  are  had  under  Code,  §§426, 
that  although  a  mortgagee  of  personal  427,  to  try  the  right  of  property,  and  a 
properly,  with  power  to  lake  possession  verdict  is  rendered  by  the  jury  in  favor  of 
of  and  sell  on  the  mortgagor's  default,  the  claimant,  and  thereupon  the  plain- 
may  interpose  a  claim  under  the  statute  tiff  in  execution  executes  and  delivers 
to  try  the  right  of  property  when  it  is  an  undertaking  to  the  sheriff,  and  the 
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17.  JusuDiOTiov  OF  PBOOBEBnre  —  1.  Court  Imuig  Seimre  Pro- 
oeu.  —  The  court  in  which  a  proceeding  to  try  the  right  of  prop- 
erty levied  on  should  be  brought  is  usually  designated  by  statute. 
Such  court  is,  as  a  rule,  the  court  issuing  the  process  under  which 
the  property  was  seized.^ 

2.  Court  of  County  Where  Property  Was  SeiiecL  —  In  some  states 
the  statutes  provide  that  where  an  attachment  or  execution  is 
levied  in  a  county  other  than  that  in  which  it  was  issued,  and  a 

sheriff  delivers  the  same  to  the  daim-  In  MisHsHppi  it  has  been  held  that  a 
ant,  who  accepts  it — the  claimant  can-  circuit  court  may  entertain  jurisdiction 
not  resort  to  replevin  to  take  the  of  a  claim  by  a  third  person  to  prop- 
property  out  of  the  hands  of  the  sheriff,  erty  seized  under  process  of  that  court 
Moses  V.  Brash  ears,  2  Handy  (Ohio)  36;  though  the  amount  involved  is  less 
Abbey  v.  Searls,  4  Ohio  St.  598;  Patty  than  $150.  Martin  v,  Harvey,  54  Miss. 
V,  Mansfield,  8  Ohio  369.  685. 

Waiver  of  Constitutioiial  Olgeotion.  —  In  Texcu  jurisdiction  of  a  proceeding 
In  Ohio  it  has  been  held  that  although  to  try  the  right  of  property  levied  on  is 
the  summary  trial  of  the  right  of  prop-  dependent  on  the  value  of  the  property 
erty  seized  on  execution,  not  being  as  assessed  by  the  levying  officer.  Rev. 
appealable  to  a  court  where  a  constitu-  Stat.  1895,  art.  5295;  Heidenheimer  v, 
ttonal.  jury  can  try  it,  would,  if  con-  Marx,  i  Tex.  App.  Civ.  Cas.,  §  171; 
elusive,  be  liable  to  grave  constitutional  Cleveland  v.  Tufts,  69  Tex.  582;  God- 
objections,  yet  if  the  claimant  volun-  dard  v.  Frieberg,  i  Tex.  App.  Civ.  Cas., 
tarily  resorts  to  this  special  remedy,  §  173;  Chrisman  v.  Graham,  51  Tex. 
instead  of  to  the  remedies  left  open  to  454;  Harris  v.  Hood,  i  Tex.  App.  Civ. 
him  by  the  common  law,  he  resorts  to  Cas.,  §  573;  Carney  v.  Marsalis,  77  Tex. 
it  with,  all  its  statutory  incidents,  and  62;  Yarborough  v.  Downes,  i  Tex.  App. 
cannot  complain  of  its  infringement  of  Civ.  Cas.,  §  675;  Marx  v,  Carlisle,  i 
his  constitutional  rights.  Armstrong  Tex.  App.  Civ.  Cas.,  §  92. 
V,  Harvey,  11  Ohio  St.  527;  Ralston  Where  the  affidavit  and  claim  bond 
V.  Oursler,  12  Ohio  St.  105.  states  the  value  of  the  goods  to  be 

1.  See  the  statutes  of  the  several  within  the  jurisdiction  of  a  justice  and 
states,  and  the  following  cases:  Thomp-  no  indorsement  of  value  is  made  by 
son  V,  Evans,  12  Ala.  588;  Clark  v,  the  officer  on  the  claim  bond,  the  state- 
Clinton,  61  Miss.  337;  Frost  t^.  Bebout,  ments  in  the  affidavit  and  bond  are 
14  La.  104;  Matloclc  v.  Strange,  8  Ind.  sufficient  to  show  the  power  of  the  jus- 
57;  Test  v.  Beeson,  37  Ind.  380;  Betton  tice  to  try  the  case.  L^sman  v,  Borden, 
V,  Willis,  I  Fla.  262;  Alexandria  First  83  Tex.  620. 

Nat.  Bank  v.  TumbuU,  16  Wall.  (U.  8apr«me  Court.  —  In  State  v.  Booker, 

S.)  190.  61  Miss.  16,  it  was  held  that  owners  of 

In  Georgia  by  the  better  practice  a  personal  property  taken  on  execution 

claim  to  property  levied  on  under  exe-  issuing  from  the  Supreme  Court  under 

cuiion  should    be  returned  with  the  a    judgment   between    other   persons 

execution  to  the  court  whence  the  exe-  could  not  interpose  claimants'  issues  in 

cution  issued  for  trial  there.    Stamps  such  court,  as  want  of  original  juris- 

V.  Hardi^ree,  100  Ga.  t6o.  diction  in  matters  of  fact  prevents  the 

In  Indiana  and  Oklahoma  it  has  been  supreme  court  from  trying  a  claimant's 

held  that  the  provisions  of  the  statute  issue. 

(Ind.  Rev.  Stat.  1896,  §  1529,  Okla.  Code  Court  Aoqnixing  Joiladiotion.— In  Triest 
Civ.  Pro.,  §  4905),  as  to  the  trial  of  the  v.  Enslen,  106  Ala,  180,  it  was  held 
right  of  property  seized  under  a  process  that  a  claim  of  ownership  of  personal 
from  a  justice's  court  relates  only  to  property  attached  on  process  and  re- 
proceedings  before  a  justice,  and  that  turnable  to  the  circuit  court  and  issue 
a  proceeding  to  try  the  right  of  property  taken  thereon  presented  a  subject-mat- 
can  be  instituted  in  no  other  other  ter  within  the  competency  of  all  circuit 
court.  Davis  v,  Warfield,  38  Ind.  461;  courts  to  hear  and  determine  upon  ac- 
Griffin  v,  Malony,  13  Ind.  402;  Matlock  quiring  jurisdiction  of  the  persons  of 
V.  Strange,  8  Ind.  57;  Hixon  v.  Hub-  the  plaintiffs  in  attachment  and  the 
bell,  4  Okla.  224.  claimants. 
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claim  is  interposed,  the  trial  of  the  right  of  property  must  be  had 
in  a  court  of  the  county  in  which  the  attachment  or  execution 
was  levied.^ 

3.  Jnstioes  of  the  Peace.  —  A  justice  of  the  peace  may  entertain 
jurisdiction  of  a  proceeding  to  try  the  right  of  property  without 
reference  to  the  value  of  the  property,  where  the  statute  con- 
ferring such  jurisdiction  does  not  fix  a  jurisdictional  amount;  a 
general  constitutional  or  statutory  provision  limiting  the  juris- 
diction of  a  justice  to  causes  in  which  the  amount  in  controversy 
shall  not  exceed  a  certain  sum,  having  no  application  to  a  proceed- 
ing to  try  the  right  of  property.* 

V.  Pbopebtt  Subject  to  PBOCEXDnro  —  Fenonaity.  —  In  some 
states  it  is  held  that  the  statutory  remedy  for  the  trial  of  the 
right  of  property  applies  only  to  personalty.' 

1.  Ex  f.  Dunlap,  71  A]a.  73;  State  it  has  been  held  that  where  the  justice 

V,  Superior  Ct.,  5  Wash.  639.     See  also  who  issued  the  execution  is  disqualified 

Sponenbarger  v,  Lemert,  23  Kan.  55.  from   acting  and    has    no    successor, 

d.  Bernheimer  v,  Martin,   66   Miss,  there  is  no  jurisdiction  in  any  other 

486,  wherein  it  was  said:  '*  The  propo-  justice.     Test  v,  Beeson,  37  Ind.  380. 

sition  that  the  j  ustice  of  the  peace,  under  Waiver  by  Appearanoe.  —  Where  the 

whose  process  the  cotton   was  seized  subject-matter    of    a    controversy  in- 

and  held,  when  the  action  of  replevin  volved  in  a  claim  case  is  within  the 

was  instituted,  could  not  try  a  claim  to  jurisdiction  of  the  court  to  which  it  is 

the  cotton  interposed  by  a  third  person,  returned,  and  the  claimant  appears  and 

because   the   value  of  the  cotton   ex-  joins  issue  thereon  without  pleading  to 

ceeded  his  jurisdiction,   is   not  main-  the  jurisdiction  in  so  far  as  it  afifects 

tainable.     An  execution  issued   by   a  his  person  and  without  exception  to  the 

justice  of  the  peace  may  be  levied  on  levy,  such  conduct  amounts  to  a  waiver 

property  of  any  value  however  great,  of  any  question  upon  the  jurisdiction 

and  the  claim  of  a  third  person  to  it  is  of  the  court  as  to  the  person  of  the 

triable  by  him,  because  the  statute  so  claimant.     Stamps  v.   Hardigree,    100 

provides,  and  it  is  free  from  any  ob-  Ga.  160.     See  also  Almand  v.  Scott,  83 

jection  on  constitutional  grounds,  since  Ga.  403. 

a  trial  of  the  right  of  property  in  such  8.  Leffel  v.  Miller,  (Miss.  1890)  7  So. 

case  is  not  a  'cause '  in  the  sense  of  the  Rep.    324,   wherein   it  is  said:  **  The 

constitution  in  limiting  the  jurisdiction  right  of  another  than  the  defendant  to 

of  justices  of  the  peace,  but  is  an  inci-  interpose  [a  claim]  applies  only  to  cases 

dent  of  the  exercise  of  the  undoubted  in  which  personal  property  is  seized; 

jurisdiction  of  such  justice  as  conferred  there  is  no  such  thing  known  to  the  law 

by  the  constitution."     See  also  Griffin  as  a  claimant's  issue  where  real  estate 

t'.  Malony,  13  Ind,  402;  Hannaz^.  Stein-  is   the  subject  of  controversy."     See 

berger,  6  Blackf.  (Ind.)  520;  Matlock  also  King  v.  Walton,  3  Port.  (Ala.)  289; 

V,  Strange,  8  Ind.  57;  Test  v.  Beeson,  Gordon  v.  McCurdy,  26  Mo.  304;  White 

37  Ind.  380;  Wright  V,  Shelt,  19  Ind.  v.  Jacobs,  66  Tex.  462;  Jones  v.  Bull, 

App.  i;  Mills  V,  Thomson,  61  Mo.  415;  90  Tex.  187. 

Stryker  v.  Skillman,  14  N.  J.  L.  189.  FixturM.  —  In  Jones  v.  Bull,  90  Tex. 

Jurisdiction  by  Consent.  —  Consent  of  187,  it  was  held  that  if  property  levied 

parties  cannot  confer  jurisdiction  on  a  on  was  at  the  time  so  attached  to  the 

justice  of  the  peace  to  try  the  title  to  land  as  to  be  in  law  a  part  of  it,  the 

property  levied  on  unless  a  claim  is  statutory  remedy  for  the  trial  of  the 

interposed  under  oath  as  required  by  right  of  property  did  not  appW. 

statute.     Walker  v.  Ivey,  74  Aa.  475.  Leasehold    Estate.  —  In    Maurer   v. 

Nor  can  consent  confer  jurisdiction  Sheafer,  116   Pa.  St.  339,  it  was  held 

on  a  county  criminal  court  to  try  the  that  a  leasehold  estate  conferring  the 

right  of  property.     Lassiter  v.   State,  right  to  mine,  dig,  and  carry  away  coal 

ic^  Ala.  292.  was  a  chattel  real,  and  a  levy  thereon 

IMsqualifioationof  Jnstioa.  —  In  Indiana  upon  a  fieri  facias  by  the  sheriff  as  the 
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BMltj.  —  In  other  states  it  is  held  that  the  statute  giving  the 
remedy  of  trial  of  the  right  of  property  is  applicable  alike  to 
realty  and  to  personalty.  * 

VL  Who  Mat  Ivstitute  PsocEEBnro  —  1.  Penons  Claiming 
Interest  or  Ownership.  —  The  persons  who  may  institute  a  pro- 
ceeding to  try  the  right  of  property  seized  under  process  are  also 
designated  by  statute.     As  a  rule  the  persons  designated  are 

those  who  claim  an  interest  in  or  the  ownership  of  the  seized 
property.* 

properly  of  the  defendant  involved  him' ^  Illinois.  —  Grimsley  v.  Klein,  2  III. 
in    no    responsibility    to    others,  and'*343;  Hollenback  v.  Todd,  119  111.  543. 

hence  he  was  not  entitled  to  demand  Mississippi,  —  Wolfe  v.  Crawford,  54 

an  issue  under  the  interpleader  act.  Miss.  514. 

BpeeUl  Execution  in  Attaehment.  —  In  Missouri,  —  Mansur  v.  Hill,  22  Mo. 

Arkansas  it  has   been   held    that    the  App.  372;  Toney  v,  Goodley,  57  Mo. 

statute  giving  to  the  claimant  of  per-  App.235;  State  v.  McKellop,  40M0. 184. 

sonal  property  which  has  been  levied  Texas.  —  Heinze  v.  Marx,  4  Tex.  Civ. 

on  as  the  property  of  another,  the  right  App.  599;  Dallas  Nat.  Bank  v,  Davis, 

to  give  bond  and  suspend  the  sale,  ap-  78  Tex.  362. 

plies  as  well  to  property  about  to  be  Legal  or  Equitable  Claim.  —  In  North 

sold   under  a  special  execution  in  at-  OirfT/t/ta  it  has  been  held  that  the  claim 

tachment  as  to  that  levied  on   under  of  an  interpleader  to  property  attached 

general  execution.     State  v.  Spikes,  33  must  be  a  legal  one;  a  mere  equitable 

Ark.  801.  claim  will  not  be  sufficient.     Simpson 

Proceeds  of  Sale  under  Order  of  Court,  v.  Harry,  i  Dev.  &  B.  L.  (N.  Car.)  202. 
—  In  Williamson  v.  Wylie,  6q  Mo.  App.  Claim  of  Title  or  Poeseision.  —  In  Texas 
368,  it  was  held  that  where  property  it  has  been  held  that  the  claim  of  a 
levied  on  under  execution  is  sold  by  third  person  to  property  seized  under 
special  order  of  court  and  the  proceeds  process  must  be  one  of  title  or  posses- 
are  returned  into  court,  the  right  to  the  sion.  Willis  v.  Thompson,  85  Tex. 
proceeds  may  be  tried  in  the  statutory  301;  Wootton  v.  Wheeler,  22  Tex.  338; 
proceeding  of  the  trial  of  the  right  of  Wright  v.  Henderson,  12  Tex.  43; 
property.  See  also  Stevens  v.  Springer,  Gillian  v.  Henderson,  12  Tex.  47;  Gar- 
23  Mo.  App.  375;  Martin  v.  Fox,  40  rity  z'.  Thompson,  64  Tex.  597;  Belt  v. 
Mo.  App.  665.  Raguet,  27  Tex.  482;  Osborn  v.  Koe- 

1.  Bennett  v.  Wolverton,  24  Kan.  nigheim,  57  Tex.  91:  Schmick  v.  Bate- 
284,  wherein  the  court,  by  Brewer,  J.,  man,  77  Tex.  326;  White  v,  Jacobs,  66 
said:  '*  The  statute  reads  that  *  any  Tex.  464;  Allyn  v.  Willis,  65  Tex.  65; 
person  claiming  property,  money.  Half!  v.  Allyn,  60  Tex.  278;  Fox  v, 
effects,  or  credits  attached,  may  inter-  Willis,  60  Tex.  373;  Saunders  v.  Ire- 
plead,'  etc.  Now  the  word  '  property/  land,  (Tex.  Civ.  App.  1894)  27  S.  W. 
in  its  ordinary  acceptation,  includes  Rep.  880;  Scarbrough  v.  Alcorn,  74 
all  property,  both  real  and  personal.  Tex.  358;  Erwin  v.  Blanks,  60  Tex. 
By  statute  it  is  made  equally  inclusive.  583;  Garrity  v.  Thompson,  64  Tex.  597. 
When  used  by  the  legislature  it  should  But  both  title  and  possession  need 
therefore  receive  this  meaning  unless  not  unite  in  the  claimant.  White  v, 
the  context  indicates  its  use  in  a  dififer-  Jacobs,  66  Tex.  462;  Marsh  v,  Thoma- 
ent  and  more  limited  sense."  See  also  son,  6  Tex.  Civ.  App.  379. 
Bostwtck  V.  Blake,  145  III.  85;  Juilliard  Infants.—-  In  Strode  v.  Clark,  12  Ala. 
V.  May,  130  III.  87;  Williams  v.  Van-  621,  it  was  held  that  a  trial  of  the  right 
metre,  19  III.  293;  City  Ins.  Co.  v,  of  property  might  be  prosecuted  in  the 
Commercial  Bank,  68  III.  351;  Bodwell  name  of  an  infant  by  Kprockein  ami. 
V.  Heaton,  40  Kan.  36.  Defendant  in  Attachment.  —  In  Ellis  v. 

%,  Alabama.  —  McKeithen   v.    Pratt,  Clarke,  19  Ark.  420,  it  was  held  that 

53  Ala.   116;  Gerald  v.  McKenzie,  27  the  defendant  in  attachment  could  not 

Ala.  166.  interpose  the  statutory  interplea. 

Georgia.  —  Haas  v.  Old  Nat.  Bank,  Ceetnl  Que  Tnist.  —  In  King  v.  Hill. 

91  Ga.  307;  Wade  v,  Hamilton,  30  Ga.  20  Ala.   133,  it  was  held  that  a  cestui 

450;  Bailey  v.  Brockett,  20  Ga.  148.  que  trust  of  personal   property  could 
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Intarwt  at  Int«rpoiltioii  of  Claim.  —  But  the  facts  which  support  the 
interest  or  title  of  the  claimant  must  exist  at  the  time  of  the  inter- 
position of  the  claim  to  enable  him  to  maintain  the  proceeding.^ 

2.  Lienholders.  —  The  authorities  are  in  conflict  as  to  whether 
a  person  having  no  other  claim  to  property  than  a  lien  upon  it 

can  have  his  right  tested  in  a  proceeding  to  try  the  right  of 
property.* 

not  interpose  a  claim  to  try  the  right  of  i  Tex.  App.  C!v.  Cas.,  §  780;  Blanton 

property.     But  see  State  v.  McKellop,  v.  Langston,  60  Tex.  149. 

40  Mo.  184.  Landlord's     Lien.  —  In    Mississippi^ 

Saboiitiitlon  of  Trustee.  —  In  Winkel-  under  Code  i8g2,  §  4425,  providing  for 

maier  v.  Weaver,  28  Mo.  358,  it  was  a  trial  of  the  right  of  property  between 

held  that  where,  on  the  trial  of  an  issue  a  plaintiff  in  execution  and  any  person 

raised  by  an  interplea  in  an  attachment,  claiming  *'  to  have  a  lien  "  on  property 

objection    was    made    that  the  inter-  seized  under  the  writ,  a  claim  may  be 

pleader  only  claimed  as  cestui  qtu  trusty  interposed  by  the  holder  of  a  landlord's 

he  should  be  permitted  to  substitute  lien.     Thomas  v.  Shell,  (Miss.  1899)  ^4 

his  trustee  as  plaintifif  in  the  interplea.  So.  Rep.  876. 

1.    Kirschenschlager     v.     Armitage  In  Missouri,  where  a  tenant  makes 

Herscbel  Co.,  58  Mo.  App.  165,  wherein  default  in  the  payment  of  his  rent  and 

it  was  held  that  ownership  and  right  of  abandons  the  leased  premises,  leaving 

possession  at  the  time  of  the  attach-  an  unharvested  crop,  the  landlord  has 

ment  of  property  was  not  sufficient  to  such   a   right  of  property   therein   as 

maintain  an  interplea  for  such  prop-  would  enable  him  to  claim  it  by  inter- 

erty,  in  the  absence  of  proof  that  the  plea  as  against  a  creditor  of  the  tenant 

interpleader  had  the  general  title  to  or  who  seized  the  crops  under  attachment 

special  interest  in  such  property  and  before  the  expiration  of  the  landlord's 

was  entitled  to  the  possession  of  it  at  lien.     Sanders  v,  Ohlhausen,   51   Mo. 

the  time  of  filing  the  interplea.     See  163. 

also  Seisel  v.   Folmar,    103   Ala.  491.  In  Alabama,  under  the  express  pro- 

But  see  Dodds  v.  Pratt,  64  Miss.  123,  visions  of  the  statute  (Code  1886, §3004). 

wherein  it  was  held  to  be  proper  for  the  a  landlord  having  a  lien  on  a  crop  for 

court  on  the  trial  of  a  claimant's  issue  rents  and  advances  may  maintain  the 

to  sustain  the  claim  of  a  trustee  in  a  statutory  claim  suit.    Hardy  r.  Ingram, 

deed  of  trust,  the  conditions  of  which  84  Ala.  544;  Ballard  v.  May  field,   107 

at  the  interposition  of  such  claim  were  Ala.  396;  Patapsco  Guano  Co.  v.  BaU 

unbroken,  if  at  the  time  of  the  trial  the  lard,  107  Ala.  710;  and  an  assignee  of 

conditions  were  broken.  a  landlord's  claim  for  rent  may  also 

d.  In    Alabama,    under    Code    1886,  maintain  a  claim  suit.     Wells  v,  Cody, 

§  3004,  a  lienholder  may  institute  the  112  Ala.  278. 

proceeding.     Hardy  v.  Ingram,  84  Ala.  In  Illinois  it  was  early  held  that  a 

544;  Ballard  v.  Mayfield.  107  Ala.  396;  landlord  who  has  distrained  upon  the 

Patapsco  Guano  Co.    z/.    Ballard,    107  goods  of  his   tenant  has  a  sufficient 

Ala.  710;  Wells  v.  Cody,  112  Ala.  278.  interest  in  them  to  enable  him  to  be  the 

In  Texas  it  has  been  held  that  a  lien-  claimant  of  the  same  as  a  trial  of  the 

holder  cannot  maintain  the  proceeding  right  of  property,  if  they  are  subse- 

tinless  as  such  lienholder  he  is  in  pos-  quently  taken  in  execution.     Grimsley 

session    of    the    property.     White    r.  v.  Klein,  2  111.  343. 

Jacobs,  66  Tex.  462;  Osborn  v.  Koenig-  Bailees.  —  In  Shahan  v,  Herzberg,  73 

heim,  57  Tex.  91;  Wright  v.  Hender-  Ala.  59,  it  was  held  that  where  goods 

son,  12  Tex.  43;  Wootton  v,  Wheeler,  are  levied  on  while  in  a  bailee's  pos- 

22  Tex.  338;  Adoue  v.   Sceligson,   54  session    as    the    property  of    the   de- 

TeK.  593;  Belt  v.  Raguet,  27  Tex.  471;  fendant  in  an  attachment  who  is  not 

Gillian  v,  Henderson.  12  Tex.  47;  Allen  connected  with  the  legal  title,  the  bailee 

V.    Russell,    19    Tex.    87;    Brown    v.  may  interpose  a  claim  for  their  recov- 

Young,  I  Tex.  App.  Civ.  Cas.,  §  1240;  ery.     To  same  efifect.  Knight  v.  Davis 

Aiken  v,  Kennedy,  i  Tex.    App.  Civ.  Carriage  Co.,  71  Fed.  Rep.  662      But 

Cas.,  §  1321;  Parker  v.  Benner,  i  Tex.  see  Faust  r.  Stevens,  8  Kulp  (Pa.)  218. 

App.  Civ.  Cas.,  §  64;  George  v.  Dyer,  Faeton  and  Broken.  —  In  Lehman  v. 
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S.  Mortgagees.  —  By  the  weight  of  authority  a  mortgagee  can- 
not maintain  a  proceeding  to  try  the  right  of  property  before 
breach  of  the  condition  of  the  mortgage.^ 

4.  Levying  OAoenk  —  A  proceeding  to  try  the  right  of  property 
cannot,  it  has  been  held,  be  instituted  against  the  will  of  the 
claimant  by  the  officer  who  levied  on  the  property.* 

Warren,  53  Ala.  535,  it  was  held  that  a  wherein  it  was  said:  "  To  us  it  seems 

factor  or  broker,  having  actual  posses-  clear  that  the  legislature  did  not  intend 

sion  of  property  belonging  to  his  prin-  that  this  summary  remedy  sb>uid  be 

cipal,  may  interpose  a  claim  in  his  own  resorted  to  by  parties  other  than  the 

name  against  one  not  in  condition  to  claimant,  and  against  bis  will.      In. 

set  up  the  principal's  title.  deed,  we  think  the  fair  import  of  the 

Sureties  in  Beplerin  Bond.  —  In  Corda-  language  of  the  statute  is  dearly  other- 
man  V.  Malone,  63  Ala.  556,  it  was  held  wise.  The  terms  of  the  act  give  no 
that  where  a  junior  attachment  is  levied  option  to  the  officer  who  has  made  the 
on  property  after  it  has  been  replevied,  levy  as  to  whether  such  a  proceeding 
the  sureties  in  the  replevin  bond  may  shall  be  instituted  or  not.  On  the  con- 
interpose  a  claim  and  try  the  right  of  trary,  all  his  agency  in  the  proceeding 
property.  See  also  Boehm  v.  Calisch,  is  in  discharge  of  official  duties  im- 
(Tex.  1887)  3  S.  W.  Rep.  393.  posed  upon  him.     '  It  shall  be  his  duty 

1.  Applewhite  f.  Harrell  Mill  Co.,  49  forthwidi  to  give  notice  in  writing  to 

Ark.    279;     Hamilton    v.    Mitchell,  6  some    justice    of    the    peace,'    is  the 

Blackf.  (Ind.)  131;  Philbrick  v.  Good-  language  of  the  acL     Nor  is  he  even  a 

win,   7   Blackf.    (Ind.)   18;    Dodds  v,  nominal  party  to  the  proceeding,  nor 

Pratt,  64  Miss.  123;  Helm  v.  Gray,  59  can  any  judgment  be  rendered  for  or 

Miss.  54;  Butler  v,  Lee,  54  Miss.  476;  against  him.     As  to  him,  it  is  rts  inter 

F.  O.  Sawyer  Paper  Co.  v,  Mangan,  60  alios  acta^   though   it    may    result   in 

Mo.   App.  76;  Huiser  v.  Beck,  55  Mo.  affording    him     protection.      On    the 

App.    668;    Wyeth    Hardware  Co.   v.  other  hand,  the  statute  clearly  regards 

Carthage  Hardware  Co.,  75  Mo.  App.  the  claimant  as  the  actor  throughout 

518.      Contra,   Boswell  v.  Carlisle,  70  the  proceeding.    As  such,  it  is  made 

Ala.  244;  Ballard  v.  Mayfield,  107  Ala.  his  duty  to  give  notice  iri  writing  to  the 

396;    Miicham  v.  Schuessler,  98  Ala.  plaintin  in  execution  of  the  time  and 

635.  place  of  trial;  and  no  trial  of  his  right 

In  Texas  a  mortgagee  out  of  posses-  to  the  property  can  be  had  unless  he 
sion  cannot  assert  his  claim  to  property  first  proves  to  the  satisfaction  of  the 
levied  on  in  the  manner  prescribed  by  justice  that  such  notice  was  given.  If 
the  statute  for  the  trial  of  the  right  of  the  proceeding  may  be  instituted  by 
property.  Erwin  v.  Blanks,  60  Tex.  the  sheriff,  on  his  own  motion,  why 
583;  Wright  V,  Henderson,  12  Tex.  43;  should  he  not  have  been  required  to 
Gillian  tr.  Henderson,  12  Tex.  47;  Gar-  give  notice  of  the  time  and  place  of 
rity  V,  Thompson,  64  Tex.  597;  Linz  v.  trial,  both  to  the  plaintiff  in  execution 
Atchison,  14  Tex.  Civ.  App.  647;  and  the  claimant?  *  •  •  We  hold 
Adoue  V,  Seeligson,  54  Tex.  593;  WiU  that  the  legislative  intent  was  to  pro- 
ber  V.  Kray,  73  Tex.  533;  Dupuy  v.  vide  for  the  case  of  a  claim  made  with 
UUman,  78  Tex.  341.  Nor  can  a  trustee  reference  to  the  statute,  or  accompa- 
under  a  deed  of  trust  maintain  a  pro-  nied  with  a  demand  of  the  remedy 
ceeding  to  try  the  right  of  property  given  by  the  statute,  and  that,  in  this 
where  he  was  not  in  possession  of  the  case,  the  justice  of  the  peace  had  no 
property  at  the  time  of  its  seizure,  jurisdiction  to  try  the  right  of  the  plain- 
Saunders  r.  Ireland,  (Tex.  Civ.  App.  tiff  in  error  to  the  property  in  question, 
1894)  27  S.  W.  Rep.  880;  Garrity  v,  againsthisconsent,  and  at  the  instance 
Thompson,  64  Tex.  598;  Wilber  v.  of  the  sheriff  alone,  nor  to  render  judg- 
I^ray,  73  Tex.  533.  But  where  the  trust  ment  against  him  in  the  premises.'*  In 
deed  empowers  the  trustee  to  take  im-  Vulcan  Iron  Works  v.  Edwards,  27  Ore- 
mediate  possession,  he  may  maintain  gon  563,  the  court  said  that  at  common 
the  proceeding  though  he  has  not  taken  law,  a  sheriff  might  call  a  jury  on  his 
actual  possession.  Willis  v.  Thompson,  own  motion,  "when  from  any  source 
85  Tex.  301.  or  in  any  manner  he  acquired  inf  or  ma- 

8.  Jones  v,  Carr,    16  Ohio  St.  420,  tion  causing  him  to  doubt  the  title  of 
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5.  Harried  Women.  —  A  married  woman,  when  authorized  by 
statute  to  sue  as  a  feme  sole,  may  maintain  in  her  own  name 
a  proceeding  to  try  the  right  of  property.* 

8.  Joint  Owners.  —  Where  property  levied  on  belongs  to  joint 
owners,  strangers  to  the  levy,  one  may  interpose  a  claim  to  the 
pro'perty  in  his  own  name  and  rely  on  the  joint  title.* 

Proof  of  Joint  Ownerihlp.  —  But  a  joint  claim  by  two  or  more  claim- 
ants can  be  supported  only  by  proof  of  joint  ownership.' 

Vn.  Time  of  Ihstitutik0  PBOCESBiHe.  —  The  time  in  which 
a  proceeding  for  the  trial  of  the  right  of  property  must  be 
instituted  is  generally  prescribed  by  the  statute  creating  the 
proceeding."* 

the    property  seized;    but  under  the  v.  May,  12  Ala.  673,  it  was  held  chat 

statute  such  proceedings  can  only  be  one  of  two  co-sureties  may  interpose  a 

instituted  by  the  claimant  giving  notice  claim  under  the  statute  for  the  benefit 

in  writing  of  his  claim,  and  until  such  of  both. 

notice  the  sheriff  has  no  power  or  Claim  by  Partnenhip.  —  In  Pace  v, 
authority  to  summon  or  call  a  jury,  Lee,  49  Ala.  571,  it  was  held  that 
whatever  his  views  may  be  as  to  the  where  a  claim  to  property  taken  under 
title  to  the  property.  The  right  to  in-  attachment  was  interposed  by  one 
stitute  the  proceeding  belongs  entirely  partner  in  the  name  of  the  partnership, 
to  the  claimant.*'  the  subsequent  proceedings  were  prop- 
But  see  Philips  v.  Harriss,  3  J.  J.  erly  conducted  against  the  partnership 
Marsh.  (Ky.)  122,  wherein  it  was  held  as  claimant,  though  the  forthcoming 
that  a  sheriff  may,  of  his  own  motion,  bond  was  given  by  the  partner  indi- 
summon  a  jury  to  try  the  right  of  prop-  vidually  and  recited  that  he  "  had  filed 
erty  levied  on  and  claimed  by  a  third  a  claim/'  etc. 
person.  8.  Cottingham   v.  Armour    Packing 

1.  Meyer  v.  Sulzbacher,  75  Ala.  423;  Co.,  109  Ala.  421,  wherein  it  was  said: 
Kennon  v.  Dibble,  75  Ala.  351;  Craw-  **  Under  the  issue  as  tendered  by  their 
ford  V,  Kimbrough,  76  Ga.  299.  See  joint  claim  and  as  made  up  under  the 
generally  article  Husband  and  Wife,  direction  of  the  court,  the  burden  being 
vol.  10,  p.  191.  shifted  upon  them  by  the  evidence  of 

Husband   as  Trustee. —  In  Pepper  v.  the  plaintiff  showing /rt'/na  facu  thai 

Lee,  53  Ala.  33,  it  was  held  that  where  the  properly  was  subject  to  the  attach- 

property  is  of  the  equitable  separate  ment,  they  were  called  upon  to  show 

estate  of  the  wife,  of  which  there  is  not  that    the  property  belonged    to  tbem 

a  trustee,  the  husband  is  by  operation  jointly  or  in  common.     Neither  could 

of  law  the  trustee  and  is   the   proper  recover  unless  both  showed  title."     See 

person  to  interpose  a  claim  for  the  trial  also  King  v,  Sapp,  66  Tex.  519. 

of  the  right  of  property.  4.  In  Alabama  the  proceeding  may  be 

2.  McGrew  v.  Hart,  i  Port.  (Ala.)  175,  instituted  at  any  time  before  a  sale 
wherein  it  was  said  that  as  a  general  of  the  property  under  the  process  by 
rule  the  claimant  of  property  levied  on  which  it  was  seized.  Code  1896,  §4141. 
by  execution  could  not  interpose  the  But  a  trial  of  the  right  cannot  be  had 
title  of  a  third  person  to  defeat  the  exe-  at  the  same  term  that  the  affidavit  and 
cution.  But  when  the  claimant  has  an  claim  bond  are  lodged  with  the  sheriff, 
undivided  interest  in  the  property,  as  Johnson  v,  Johnson,  108  Ala.  124; 
where  it  belongs  to  him  and  to  some  Johnson  v.  Dismukes,  104  Ala.  520. 
third  person  not  a  party  to  the  suit,  And  where  an  affidavit  of  title  to  prop- 
this  would  form  an  exception  to  the  erty  levied  on  under  execution  is  made 
general  rule  and  would  warrant  the  in-  and  a  claim  bond  executed,  and  upon 
terposition  of  his  title  to  show  that  the  the  trial  the  property  is  found  liable  to 
defendant  in  execution  had  none.  See  execution  and  upon  failure  to  deliver 
also  Cotten  v.  Thompson,  21  Ala.  574;  by  the  claimant  within  ten  days  the 
HoUenbackt/.  Todd,  119  III.  543;  Ham-  claim  bond  is  indorsed  "Forfeited" 
burg  f.  Wood,  66  Tex.  168.  and    returned,   the   constable    is    un- 

Ofitlm  by  One  Go-rarety.  —  In  Hawkins    authorized  to  accept  affidavit  of  claim 
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Yin.  AnzsAViT   ox   HOTIOS   OF  CLAIM— 1.    HeoMiilT   For.^ 

A  failure  to  make  an  affidavit  or  give  notice  of  claim,  when 
required  to  do  so  by  statute,  is  fatal  to  the  proceeding.^ 

and  claim  bond  from  another  party,  Mo.  App.  Z02;  Ladd  v.  Couzins,  35  Mo. 

while  the  property  Is  withheld  so  as  to  513;  State  v.  Langdon,  57  Mo.  353. 

defeat  the  plaintiff's  right  to  execution.  LmIim.  —  In  Clemmons  v,  Hampton, 

Cooper  V.  Davis,  88  Ala.  569.    See  also  70  N.  Car.  534,  it  was  held  that  la  an 

Hey  ward  v,  Phillips  Buttoff  Mfg.  Co.,  action  for  the  possession  of  personal 

97  Ala.  533.  property  a  third  party  claiming  such 

In  Golmdo  third   persons  claiming  property  loses  his  right  to  be  made  a 

property  seized  under  attachment  must  party  to  the  suit  after  a  lapse  of  three 

assert  their  right   before   the  trial  of  years  from  the  filing  of  his  affidavit  and 

the  main  action.     Code,  §  xo6;  Whalen  his  motion  to  allow  him  to  interplead. 

V.  McMahon,  16  Colo.  373.     An  appli-  1.  Higdon  v.  Vaughn,  58  Miss.  572; 

cation,  however,  is  in  apt  time  where  Carter  c.  Carter,  36  Tex.  693. 

made  after  judgment  by  default  in  the  TUiiig  Bond  to  IMssoIto  Oarnishimmt— 

main  action  has  been  set  aside  and  be-  In  Georgia  it  has  been  held  that  the 

fore   trial   on   the  merits.     Latham  v,  filing  by  a  claimant    in  garnishment 

Gregory,  9  Colo.  App.  393.  proceedings  of  a  bond  to  dissolve  the 

In  Georgia  it  has  been  held  that  prop-  garnishment  is  the  filing  of  a  claim, 

erty  may  be  claimed  by  a  third  person  there  being  no  requirement  of  the  stat- 

not  a  party  to  the  attachment  at  any  ute  that  such  claim  shall  be  filed  under 

time  before  a  sale  of    the   property,  oath.    Gordon  v,  Wilson,  99  Ga.  354. 

Simmons  V.  Bennett,  20 Ga.  48;  Rogers  Aboonoo  of  Aiftdayit  from  Papoi  hi 

V.  Bates,   19  Ga.  545;  Krutina  v.  Cul-  Oanso.  —  In   Ellis  v.   Abercrombie,  10 

pepper,  75  Ga.  602.  Smed.  &  M.  (Miss.)  474,  it   was  held 

In  minois  although  the  statute  allow-  to  be  error  to  dismiss  a  trial  of  the  right 

ing  an  interpleader  as  to  the  right  of  of  property,   when  a  claimant's  bond 

property  in  an   attachment  suit  does  has  been  regularly  executed,   on  the 

not  in  terms,  say  that  it  shall  be  tried  ground   that  the    claimant's  affidavit 

or  even  interposed  before  judgment  in  does  not  appear  in  the  papers  in  the 

the  original  attachment  suit,  the  better  cause.     The  statute  requires  the  sheriff 

practice  is  first  to  settle  the  matter  of  to  take  the  affidavit  before  he  takes  the 

the  interpleader  and  then  render  judg-  bond.     It  also  requires  him  to  retnm 

ment  upon  the  attachment,  or,  if  such  the  bond  with  the  execution  into  conrt, 

judgment  has  already  been  taken,  to  but  does  not  require  him  to  return  the 

open  it  for  the  purpose  of  permitting  affidavit.     His  omission  to  return  the 

the  interpleader.     JuilHard  v.  May,  130  affidavit  cannot  prejudice  the  claimant 

111.  87.  See  also  State  v.  Superior  Ct.,  6  Wash. 

In  Iowa  the  Code,  §  3016,  authorizes  417;  Mayer  v.  Woolery,  10  Wash.  354. 

a  claim  to  property  attached  to  be  set  Separato   Affldayits.  —  In    Moody   v. 

up  at  any  time  before  the  proceeds  are  Hoe,    32   Fla.   309,   it  was  held  that 

paid   to    the   plaintiff  In   attachment,  where  various  executions  on  judgments 

Howe  V.  Jones,  57  Iowa  130;  Edwards  of  different    persons    between    whom 

V.  Cosgro,  71  Iowa  296.     It  has,  how-  there  is  no  connection  are  levied  on 

ever,  been  held  that  this  section  does  personal  property,  which  is  claimed  by 

not  apply  where  the  property  attached  a  third  person,  and  such  person  asserts 

has    been    sold     upon    an    execution  his  claim  under  the  statute,  he  shonld 

issued  upon  the  judgment  rendered  in  make  an  affidavit  and  bond  separately 

the  cause.     Newton  First  Nat.  Bank  v,  to  each   plaintiff   in   fieri   facias.    He 

Jasper  County  Bank,  71  Iowa  486.  cannot  join  in  the  same  affidavit  and 

In  Miiaissii^  a  trial  of  the  right  of  bond  all  the  plaintiffs  in  execution, 

property  levied  on  by  attachment  may  Katuro  of  Affidavit.  —  In    Texas  the 

be  had  before  the  rendition  of  judg-  affidavit  of  the  claimant  for  the  trial  of 

ment  against  the  defendant  in  attach-  the  right  of  property  is  not  a  pleading 

ment.     Melius  v.  Houston,  41  Miss.  59.  conclusive  on  the  claimant  as  to  the 

In  Missouri  an  interpleader  to  prop-  source  or  character  of  title  set  up  there- 

erty  taken  on  attachment  must  be  in-  in.     Hargadine-McKittrick  Dry-Goods 

terposed  while  the  attachment  suit  is  Co.  v.  Jacksboro  First  Nat.  Bank,  14 

pending.     McElfatrickt^.  Macauley,  T5  Tex.  Civ.  App.  416;  Sutton  v.  Gregory, 
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2.  Suffidenoy.  —  An  affidavit  or  notice  of  claim  in  substantial 
compliance  with  the  requirements  of  the  statute  is  sufficient.^ 

3.  Amendment  —  Where  the  claimant's  affidavit  is  quashed,  he 
cannot  file  an  amended  affidavit,  setting  up  a  different  title  to 
the  property,  without  filing  a  new  bond.* 

IZ.  Bom).  —  The  bond  given  by  a  claimant  in  proceedings  to 
try  the  right  of  property  should  be  in  substantial  compliance 
with  the  requirements  of  the  statute.' 

(Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  or    firm,    the    affidavit    of   ownership 

933.  should  state  the  names  of  the  individ- 

1.  M'Gregor  v.  Hall,  3  Stew.  &  P.  nals  composing  such  company  or  firm. 

(Ala.)  397,  wherein  it  was  said:    "  Do  In  Flint  v,  McCarty.  i  Tex.  App.  Civ. 

the  words  used  in  the  present  instance  Cas.,  §  1018,  it  was  held  that  a  claim 

substantially  comply  with  the  require-  affidavit  signed  in  the  name  of  a  part- 

ments  of  the  law?    The  claimant  de-  nership  was  insufficient, 

posed  that  be  had  a  *  just  claim  *  to  the  Faets  Conttitatiiig  Glaimant*!  Bight.  — 

negroes  in  controversy.    This,  although  In  Wiight  v,  Henderson,  10  Tex.  204, 

not  so  definite  as  it  might  have  been,  it  was  held  that  an  affidavit  of  claim 

vet  when  the  uncertainty  of  the  statute  need  not  state  the  facts  constituting  the 

is  considered,  is  belie (^ed  to  be  a  suffi-  claimant's  right  to  the  property;  that 

cient  compliance  with  it."      See  also  it  was  sufficient  for  the  affidavit  to  state 

Gravely  v.  Southern  Ice  Mach.  Co.,  46  that  the  claimant  claims  the  property 

La.  Ann.  549:  Selman  v.  Shackelford,  as  "  trustee  **  and  that  the  claim  was 

17    Ga.    615;     Hankins    v.   Ingols,    4  made  in  good  faith. 

Blackf.  (Ind.)  35;  Rives  v.  Wilborne,  6  2.  Zadek  v.  Dixon,  (Tex.  1886)  3  S. 

Ala.  45;  Merchant  v.  Scott,  (Tex.  Civ.  W.  Rep.  247. 

App.  1894)  28  S.  W.  Rep.  717;  Kohlman  Payment  of  Costs. —  In  Indiana  it  has 

V.  Meridian  First  Nat.  Bank,  71  Miss,  been  held  that  the  affidavit  of  a  claim- 

843.  ant  of  goods  taken  in  execution  as  the 

Kature  of  Claim.  —  The  affidavit   of  property  of  another  may  be  amended 

claim  should  show  the  nature  of  the  on  payment  of  costs,     hforris  v,  Detar, 

claim  whether  absolute  or  conditional.  5  Blackf.  (Ind.)  31. 

Norris  v.   Detar,  5  Blackf.  (Ind.)  31;  Amendment  Unneoeisary.  —  InHadden 

Humble  z/.  Williams,  4  Blackf.  (Ind.)  v,  Larned,  87  Ga.  634,  it  was  held  that 

473.  where  all  the  pertinent  facts  on  behalf 

Any  Assertion  of  Title.  —  In  Oregon  it  of  the  claimant  of  property  levied  on 

has  been  held  that  the  provision  of  the  under  execution  were  admitted  in  evi- 

statute  that  the  claimant  shall  "  give  dence,  the  refusal  of  the  court  to  allow 

notice  of  his  claim  in  writing  **  was  an  amendment  of   the  claim   affidavit 

broad  enough  to  include  any  assertion  setting  out  these  facts  in  detail  was  of 

of  title  or  demand   for   the  property  no  consequence.      See  also  Trice  v, 

made  in  writing.    Vulcan  Iron  Works  Walker,  71  Miss.  968. 

V.  Edwards,  27  Oregon  563.  8.  See,   for  a  full  treatment  of  the 

Absence  of  Jurat.  —  In  Ryan  v.  Gold>  claimant's  bond,  article  Forthcoming 

frank,  58  Tex.  356,  it  was  held  that  and  Delivery  Bonds,  vol.  9,  p.  642. 

where  the  claimant  of  property  seized  The    Payee.  —  In    Georgia    the  bond 

by  attachment  files  the  requisite  bond  should  be  made  payable  to  the  plaintiff 

and  makes  oath  that  his  claim  is  made  in    the    seizure    process.     Selman    v, 

in  good  faith,  the  absence  of  the  jurat  Shackelford,  17  Ga.  615. 

which,  through  inadvertence,  was  not  Where  Several Exeoations  Are  Levied  on 

attached  to  the  affidavit,  will  not  vitiate  the  Same  Property  there  should  be  a 

the  proceedings  if  seasonably  cured  by  bond  by  the  claimant  in  each  case  and 

amendment.     See    in    general    article  a  separate  trial  and  judgment.     Mc- 

Affidavits,  vol.  I,  p.  309.  Anulty  v,  Bingaman,  6  How.  (Miss.) 

Kames  of  Owners.  —  In  Richardson  v.  382. 

Smith,  21   Fla.   336,   it   was  held  that  In  TVjcoj  under  Rev.  Stat.  1895,  §5287, 

where  a  claim  to  property  levied  upon  which  provides  that  when  more  than 

under  a  writ  of  attachment  was  inter-  one  writ  has  been  levied  upon  ihe  same 

posed  by  an  unincorporated  company  property  only  one  bond  need  be  given 
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Z.  PLBADZV0  —  1.  Formal  Pleadings.  —  In  some  states  the 
statutes  relating  to  the  trial  of  the  right  of  property  provide  for 
the  making  up  between  the  parties,  under  the  direction  of  the 
court,  of  an  issue  to  consist  of  a  brief  statement  of  the  respective 
claims  of  the  parties  to  the  property.^     In  such  states  it  would 

by  the  claimant  which  shall  be  payable  inally  joined.    It  was  held  that  it  was 

to  all  the  plaintiffs  in  the  several  writs,  then  too  late  to  move  to  dismiss  the 

only    one    bond    need    be    given    by  claim  on  the  ground  that  sach  bond 

a  claimant,  though  one  writ  issues  from  was  defectively  executed.     In  Willis  v, 

the  district  court  and  another  from  the  Thompson,  85  Tex.  301,  a  trustee  filed 

county  court.     Phillips  v.  Davis,  (Tex.  affidavit    and  claim  bond  to  try   the 

Civ.  App.  1899)  49  S.  W.  Rep.  144*    See  right    of   property    in    certain    goods 

also  P.  J.  Peters  Saddlery,  etc.,  Co.  v,  seized   under  attachment.    The  claim 

Schoelkopf,    71  Tex.    418;    Jacobs  v.  bond  was  signed  by  two  securities,  one 

Shannon,  i  Tex.  Civ.  App.  395.  of  whom  was  a  beneficiarv  in  the  trust. 

IfUlars  to  Chive  Delivorj  Bond.  —  In  On  motion  for  new  trial  objection  was 

Williamson  v.  Wylie,  69  Mo.  App.  368,  it  first  made  to  the  sufficiency  of  the  bond 

was  held  that  the  failure  of  the  claim-  on  the  ground  of  the  incompetency  of 

ant  to  give  a  delivery  bond  after  the  such  security.     It  was  held  that  the  ob- 

taking  of  an  indemnifying  bond  from  jection  came  loo  late, 

the  execution  creditor  by   the  sheriff  1.  Alabama.  —  Phelan  ;•.  Fancher,  5 

was   tantamount   to  a  waiver  of  the  Ala.  449;  Planters,  etc..  Bank  7.  Willis, 

claimant's  privilege  to  have  the  right  5  Ala.  770;  Desha  v.  Scales,  6  Ala.  356; 

of  property  tried  in  the  summary  man-  Branch  Bank  v,  Parker,  5  Ala.  731; 

ner  provided  by  Mo.  Rev.  Stat.  4928.  Langdon     v.     Brumby,     7    Ala.    53; 

See  also  House  v.  West,  108  Ala.  355.  Lehman  v.  Warren,  53  Ala.  535;  Shahan 

Insoffioient  Bond.  —  The  fact  that  the  v,   Herzberg,   73  Ala.   59;  Starnes   v, 

claimant  does  not   file  a  bond  in  the  Allen,  58  Ala.  316;  Ramey  v,  W.  O. 

precise  amount  required  neither  works  Peeples  Grocery  Co.,  108  Ala.  476. 

a  total  defeat  of  the  claimant's  right  to  Arizona.  —  Lawler  v.  Bashford-Bur- 

recover  nor  prevents  an    inauiry    of  mister  Co.,  (Ariz.  1896)  46  Pac.  Rep.  73. 

damages.     Turners.  Lytle,  59 Md.  199.  Mississippi.  —  Phillips  v.  Cooper,  50 

Amondmont  of  Bond.  —  In  Martin  v.  Miss.  722;  Smokey  v,  Wack,  57  Miss. 

Mayer,  112  Ala.  620,  it  was  held  that  a  832. 

claimant   in  attachment  may,   before  Texas. — McKinnon  v.  Reliance  Lum* 

the  trial  Is  entered  upon,  be  permitted  ber  Co.,  63  Tex.  30;  State  v.  Bender, 

to  amend  a  replevy  bond  given  by  him  68  Tex.  676;  Wright  v.  Henderson,  10 

so  as  to  make  it  a  claim  bond,  where  Tex.  204;  Latham  v.  Selkirk,  11  Tex. 

the  affidavit  and  claim  and  sheriff's  re-  314;  Choate  v.  Mcllhenny  Co.,  71  Tex. 

turn  all  show  that  a  claim  bond  was  119;  Scarbrough  v.  Alcorn,  74  Tex.  358; 

intended  but  that  the  condition  of  the  Hall,  etc..  Wood  Working  Mach.  Co. 

bond  was  improperly  framed.    See  also  v.  Brown,  82  Tex.  469;    Emerson   v. 

Bradford  v,  Dawson,  2  Ala.  203.  McGregor  First  Nat.  Bank,  (Tex.  Civ. 

FaUoro  to  Betnrn  Bond  to  Proper  Gonrt.  App.  1894)  25  S.  W.  Rep.  433. 

—  In  Peterson  v.  Wright,  9  Wash.  202,  Tendering  of  Issue.  —  In   Smokey   v. 

it  was  held  that  the  laches  of  the  sheriff  Wack,   57  Miss.  832,  it  was  held  that 

in  failing  to  return  the  claimant's  bond  where  attached  goods  were  claimed  by 

to  the  proper  court  will  not  deprive  the  a  third  person,  an    averment  by  the 

court  of  jurisdiction  when  the  bond  is  plaintiff  that  at  the  time  of  the  seizure 

returned,  but  the  bond  will  be  consid-  of  the  goods  under  the  attachment  they 

ered   as   having  been   on   file   in    the  were  the  property  of  the  defendant  and 

proper  court  as  of  the  date  when  it  subject  to  his  attachment,  was  a  suffi- 

should    have   been   returned    by    the  cient  tendering  of  issue  as  against  the 

sheriff.  claimant    and   denials  therein  of  the 

Waiver  of  Objeotions. —  In  Fulghum  claimant's  title  were  mere  surplusage 

V.  Connor,  99  Ga.  237,  a  claim  case  was  and  immaterial. 

tried  on  its  merits  without  objection  to  In  Emerson  v.  McGregor  First  Nat. 

the  sufficiency  of  the  claim  bond,  and  Bank,  (Tex.  Civ.  App.   1894)  25  S.  W. 

afterwards  came  on  for  trial  more  than  Rep.  433,   the  plaintiff  in  attachment 

twelve  years  after  issue  had  been  orig-  filed  a  pleading  alleging  that  the  prop- 
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seem  that  no  formal  pleadings  are  required.^ 

8.  Written  Pleadings.  —  The  pleadings  in  a  trial  of  the  right  of 

property  should  be  in  writing  as  in  ordinary  actions.* 

3.  Snffloienoy  of  Pleadings.  —  The  pleadings  in  a  proceeding  to 
try  the  right  of  property  need  only  contain  such  allegations  as 
are  required  by  the  statute  creating  the  proceeding.' 

erty  seized  by  the  writ  of  attachment  necessary,  and  support  a  verdict  and 
was  the  property  of  the  defendant  and  judgment."  See  also  Rosewater  v, 
that  the  same  was  subject  to  the  levy  Schwab  Clothing  Co.,  58  Ark.  446; 
of  the  writ  of  attachment.  The  claim-  Martin  v.  Fox,  40  Mo.  App.  664;  Tup- 
ant's  affidavit  and  answer  stated  that  per  v,  Cassell,  45  Miss.  352.  But  see 
at  the  time  of  the  levy  the  property  Watson  v.  Gabby,  18  B.  Mon.  (Ky.) 
was  theirs  and  in  their  possession  and  658,  wherein  it  was  held  that  upon  the 
control  and  that  they  were  entitled  to  trial  of  the  right  of  one  claiming  prop- 
hold  the  same.  It  was  held  that  the  erty  levied  on  by  an  officer  under  exe- 
pleadings  sufficiently  presented  issues  cution,  no  pleading  in  writing  was 
as  to  whether  the  property  was  that  of  necessary. 

the  defendant  and  subject  to  levy  and  Written  Answer.  —  Since  an  interplea 

as  to  whether  the  claimants  could  be  filed  by  aclaimantof  attached  property 

deprived  of  its  possession.  stands  on  its  own  footing,  the  answer 

In   McKlnnon   v.   Reliance  Lumber  of    the    attachment    creditor    thereto 

Co.,  63  Tex.  30,  it  was  held  that  where  should  be  in   writing.     Rosewater  v, 

in  a  suit  for  the  trial  of  the  right  of  Schwab  Clothing  Co.,  58  Ark.  446. 

property  seized  under  attachment  the  Yeirifloation  of  Pleading.  —  In  Indiana 

attaching  creditor  set  up  the  fact  that  the  complaint  in  an  action  to  try  the 

the  property  levied  on  was  the  property  right  of    property  must    be    verified, 

of  his  attached  debtor  who  was  insolv-  Raymond  v.  Parisho,  70  Ind.  256.     See 

ent  and  who  had   no  other  property  also  S.  Albert  Grocer  Co.  v.  Goetz,  57 

subject  to  levy,  and  that  he  had  fraud-  Mo.  App.  8. 

ulently  transferred    the  same  to  the  8.  Maus    v.    Bome,    123    Ind.    522, 

claimants,  there  was  a  sufficient  tender  wherein    it   was  said:    **  The  statute 

of  issue.  authorizing  an  action  of  this  character 

Waiver  of  Imuo  in  Writing.  —  Where  to  be  brought  expressly  states  what 
a  trial  of  the  right  of  property  has  been  shall  be  set  forth  in  the  complaint,  and 
had,  it  cannot  be  assigned  for  error  on  it  requires  that  the  complaint  shall 
appeal  that  no  issue  in  writing  was  state  the  plaintiff 's  claim  to  the  prop- 
made  up  previous  to  the  trial.  Dent  V.  erty,  and  the  nature  of  such  claim, 
Smith,  15  Ala.  286;  Hall  v,  Dargan,  4  whether  absolute  or  conditional.  The 
Ala.  696;  Phillips  v.  Cooper,  50  Miss,  complaint  in  this  case  alleges  that  the 
722.  plaintiff  is  the  owner  of  the  property. 

1.  Lehman  r.  Warren,  53  Ala.  535;  It  states  an  absolute  claim,  and  is  suffi- 

Betton  V,  Willis,  i  Fla.  262;  Moody  v,  cient   under  the    statute.'*      See  also 

Hoe,  22  Fla.  309.  Taylor  v.  Taylor,  3  Bush  (Ky.)  118. 

In  Washington  in  a  proceeding  to  try  Katnre  of  Claim  --Bight  to  PoMOBiion. 

the   right  of    property  levied   on,   no  —  In  Indiana  the  complaint  in  an  ac- 

pleadings  other  than  the  affidavit  of  the  tion  to  try  the  right  of  property  should 

claimant    are    required.      Chapin    v,  set  forth  the  nature  of  the  plaintiff's 

Bokee,  4  Wash,  i;  Say  ward  v,  Nunan,  claim  whether  absolute  or  conditional. 

6  Wash.  87;  Seattle  First  Nat.  Bank  v.  Raymond  v,  Parisho,  7c  Ind.  256.     But 

Hagan,  16  Wash.  45.  it  need  not  allege  that  the  plaintiff  is  en- 

8.  Neal     v,    Newland,   4  Ark.   459,  titled  to  the  possession  of  the  property, 

wherein  the  court  said :   "This  proceed-  an  allegation  that  he  is  the  owner  of 

ing  by  way  of  interpleader  partakes  of  such  property  being  sufficient.     Maus 

an  equitable  character.     Its  object  is  to  t^.  Bome,  123  Ind.  522. 

save  unnecessary  litigation,  because  the  In  Kinnesota  a  third  person  claiming 

title  can  be  tried  and  determined  with  money  or  property  in  the  hands  of  a 

the  same  facility  as  if  a  new  action  was  garnishee,  should  serve  the  first  plead- 

instituted.   But  such  interpleader  must  ing  in   the  nature  of  a  complaint  In 

be  in   writing  and   embody  sufficient  intervention,  setting  up  his  claim   to 

matter  to  make  up  an  issue  upon,  if  which  the  plaintiff  in  the  main  action 
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4.  Special  Plea  —  InvaUdity  of  Levy.  —  In  Texas ,  on  a  trial  of  the 
right  of  property,  the  invalidity  of  the  levy  by  virtue  of  which 
the  property  was  seized  can  be  raised  only  by  a  special  plea 
calling  it  in  question  and  pointing  out  the  invalidity.^ 

5.  Amendment  of  Pleadings.  —  The  pleadings  in  the  trial  of  the 
right  of  property  may  be  amended  as  in  ordinary  actions.* 

6.  Pleading  and  Proof  —  Conformity  of  Ploadlng  to  Proof.  —  The  proof 
in  a  proceeding  to  try  the  right  of  property  must,  of  course, 
conform  to  the  pleading.* 

may  answer.     Smith  v,    Barclay,    $4  See  also  Davis  v,  Dallas  Nat.  Bank,  7 

Minn.  47.    See  also  McMahon  f.  Mer-  Tex.   Civ.   App.   41;     Meader    Co.  v. 

rick,  33  Mian.  262.  Aringdale,  58  Tex.  447. 

In  XlsMnri  an  interplea  in  proceed-  Estoppel  in  Pals.  —  In  Scarbroagh  v. 
ings  by  attachment  need  not  contain  Alcorn,  74  Tex.  358,  it  was  held  that  in 
all  the  averments  essential  to  a  suffi-  a  trial  of  the  right  of  property,  if  the 
ctent  statement  in  an  action  of  replev-  defendant  claim  ownership  by  virtue 
in;  it  need  not  set  forth  more  than  the  of  an  estoppel,  he  must  plead  it  and  set 
statute  requires.  S.  Albert  Grocer  Co.  forth  the  fans  constituting  the  estoppel, 
V,  Goetz,  57  Mo.  App.  8.  and  that !::  the  absence  of  such  plea  it 
Setting  Out  Evidonoo  of  Title.  —  A  plea  was  error  to  submit  the  question  of 
by  a  claimant  to  property  levied  on  estoppel  to  the  jury, 
need  not  set  out  the  evidence  of  claim-  8.  Cleveland  v.  Tufts,  69  Tex.  580, 
ant*s  title.  Hamilton  v.  Duty,  36  Ark.  wherein  the  claimant  on  the  new  trial 
474.  after  reversal  on  appeal  was  permitted 
Answer  to  Interplea.  —  In  Meyberg  v,  to  amend  his  plea  so  as  to  claim  dam- 
Jacobs,  40  Mo.  App.  128,  it  was  held  ages  for  the  illegal  seizure  of  his  prop- 
that  an  answer  to  an  interplea  need  erty.  The  court  said:  "  The  right  to 
not  allege  the  defendant's  indebtedness  amend  in  our  practice  is  not  confined 
to  the  plaintiff  where  the  interplea  to  any  particular  character  of  actions, 
itself  admits  it.  The  settlement  in  one  suit  of  all  coo- 
In  Martin  v^  Fox,  40  Mo.  App.  664,  it  troversies  growing  out  of  the  subject 
was  held  that  an  answer  by  the  execu-  matter  in  dispute  is  always  encour- 
tion  plaintiff  merely  denying  that  the  aged.  The  claimant  had  a  right  to 
claimant  *'  is  in  good  faith  the  lawful  damages  growing  out  of  the  illegal 
owner  of  the  whole  property  "  levied  seizure  of  his  property.  This  cause  of 
upon  and  claimed,  was  insufficient  to  action  was  germane  to  the  subject  mat- 
raise  the  issue  that  a  sale  of  the  execu-  ter  of  the  controversy,  and  there  was 
tion  debtor  to  the  claimant,  under  no  necessity  for  subjecting  the  parties 
which  the  claimant  derived  title  to  the  to  the  costs  and  trouble  of  another  ac- 
property,  was  fraudulent  as  to  the  tion  to  remedy  a  wrong  inflicted  by  the 
creditors  of  the  debtor.  institution  of  the  suit  then  before  the 
1.  Ft.  Worth  Pub.  Co.  v.  Hitson,  80  court."  See  also  Phillips  v.  Cooper, 
Tex.  234,  wherein  it  was  said:  '*  The  50  Miss.  722;  Battles  v,  Sliney,  126  Pa. 
validity  of  the  plaintiff's  writ  was  not  St.  460;  Equitable  Mortg.  Co.  v, 
to  be  contested  except  by  a  special  plea  Brown,  105  Ga.  474;  Corsicana  First 
pointing  out  the  grounds  relied  upon  Nat.  Bank  v.  Fleming.  103  Ga.  722. 
for  showing  its  invalidity.  If  the  Time  of  Amendment.  —  In  Bicklin  v, 
plaintiff  had  to  prove  his  writ  in  every  Kendall,  72  Iowa  490,  it  was  held  that 
case  in  which  the  defendant  pleaded  a  after  final  judgment  has  been  rendered 
general  denial,  logically  the  burden  of  in  attachment  proceedings,  settling  all 
proof  would  be  upon  him  in  every  such  the  rights  of  the  parties  thereto  indud- 
case.  Evidently  the  purpose  of  the  ing  the  claim  of  an  intervener,  and 
statute  was  to  secure  a  trial  of  the  con-  after  the  attached  property  has  been 
test  as  to  the  right  of  property  and  not  sold,  it  is  too  late  to  file  an  amendment 
of  the  validity  of  (he  writ,  and  we  think  to  the  intervening  petition  setting:  up 
it  was  intended  that  the  validity  of  the  new  issues.. 

writ  should  not  be  questioned  except  3.  Absolute  or   Conditional  Ownerahip. 

by  a  special  plea  setting  up  the  grounds  — Raymond  v,   Parisho,  70  Ind.  856, 

upon  which  its  invalidity  is  claimed."  wherein  it  was  held  that  where  acorn- 
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Bridenee  Adadflsible  under  Qeneral  BeniaL  —  Under  a  general  denial  to 
an  interplea  in  an  attachment,  the  plaintiff  may  show  the  inter- 
pleaders  claim  to  be  fraudulent.* 

XI  PBOCSEDIK08  Befobe  Tbial  —  1.  Continuance.  —  In  a  trial 
of  the  right  of  property  a  continuance,  it  seems,  may  be  had  for 
good  cause  shown.* 

plain L  alleges  absolute    ownership  in  Kansas  City  Lime  Co.,  43  Mo.  App. 

the   plaintiff,    he    cannot    recover   on  561;  Piano  Mfg.  Co.  v,  Cunningham, 

proof  of   mere  conditional  ownership,  73  Mo.  App.  376.     See  also  Bostwiclc  v. 

such  as  that  conferred  on  him  by  a  Blake,  145  111.  85;  Smith  v.  Barclay,  54 

chattel  mortgage.  Minn.  47. 

Yalne  of  Propoty. —  Yn  Color  ado  ixtL^^t  ETidenoe  in  Oonfeesion  and  AToidanoe. 
Gen.  Stat.,  g  2011,  which  provides  for  —  Where  the  affidavit  of  claim  to  prop- 
summary  proceedings  to  try  the  right  erty  talcen  in  execution  asserted  the 
cf  property,  and,  if  found  to  be  in  the  title  of  the  claimant  in  general  terms, 
claimant,  for  the  assessment  of  dam-  and  what  purported  to  be  the  claim- 
ages,  the  court  having  found  the  title  ant's  answer,  on  file  when  the  issue 
to  be  in  the  claimant  may  receive  evi-  was  made  up,  alleged  his  title  in  the 
dence  as  to  the  value  of  the  property,  same  general  terms,  and  the  issue 
though  no  formal  issue  of  value  is  made  by  the  parties  under  the  direction 
raised  by  the  pleadings.  Schluter  v.  of  the  court  was  whether  the  property 
Jacobs,  10  Colo.  449.  levied  on   was    the    properly    of    the 

Proof  of  Poneision  —  Holding  Property  claimant,  it  was  held  that  the  plaintiff 

as  Seeurity.  —  In   Washington  in  a  sum-  should   be  allowed   to  introduce  evi- 

mary  proceeding  instituted  by  a  claim-  dence  in  confession  and  avoidance  of 

ant  of   property  levied   upon  by  the  whatsoever  title  the  claimant  might  in- 

sheriffasthepropertyof  another,  under  troduce  in  evidence.     Linn  v.  Wright, 

an  affidavit    alleging  ownership    and  18  Tex.  317. 

right  to  immediate  possession  in  the  Matters  Oconrring  Snbseqnent  to  Attaeh- 
claimant,  the  claimant  is  entitled  to  ment.  —  Where  an  attachment  against 
prove  that  he  was  in  possession  of  the  the  landlord  is  served  on  growing  crops 
property  and  was  holding  it  as  security  in  possession  of  the  tenant,  evidence 
for  an  indebtedness  due  him  from  the  offered  at  the  trial  of  the  tenant's  inter- 
execution  defendant,  and  is  not  confined  plea  that  the  sheriff  had  subsequently 
to  proof  of  absolute  ownership.  Seattle  turned  over  part  of  the  attached  crop 
First  Nat.  Bank  v.  Hagan,  16  Wash.  45.  to  the  landlord  is  not  admissible  under 

Consideration  of  Pnrohase.  —  Where  the  a  general  denial  to  the  interplea,  since 

claimant  avers  that  he  bought  the  prop-  it  was  a  matter  occurring  after  the  in- 

erty  levied  on,  prior  to  the  levy,  and  stitution  of  the  attachment  and  should 

paid  a  certain  consideration  therefor,  be  specially  pleaded.     Piano  Mfg.  Co. 

he  may  prove   that  the  consideration  v.  Cunningham,  73  Mo.  App.  376 

was  a  debt  due  from  the  attachment  Befdioation  to  Interplea.  —  Where  the 

debtor.     Hamburg   v.  Wood,  66  Tex.  question  of  ownership  of  property  at- 

168.  tached  arises  upon  the  interplea  of  one 

Yerlanee Between  Affidavit  and  Proof  of  claiming  it,  it  devolves  upon  the  inter- 

OlaJm.  —  On  the  trial  of  an  issue  formed  pleader  to  establish  his  title,  and  any 

on  a  sheriff's  interpleader  the  fact  that  fact  in  disproof  thereof  may  be  shown 

the    claimant  in  his  affidavit  alleged  under  the    traverse  contained   in   the 

himself  to  be  the  absolute  owner  of  the  general   replication   to   the    interplea. 

property    levied    on,    and    the    proof  Hutchinson  Nat.  Bank  v.  Crow,  56  111. 

showed  that  he  held  it  in  trust  "  to  App.  558. 

manage,  release,  and   dispose   of  the  2.  Juilliard  v.  May.  130  III.  87.    And 

same  as  he  saw  proper,  only  accounting  see  in  general  article  Continuances, 

to  *'  a  third  person  for  whose  benefit  he  vol.  4.  p.  822. 

held  the  title,  will  not  prevent  his  re-  Snspension  of  Prooeedingi.  —  In  a  trial 

covery,  as  it  is  not  necessary  to  set  out  of  the  right  of  property  seized  under 

in  the  affidavit  the  trust  upon  which  attachment    the  claimant   pleaded  in 

the     claimant     holds     the     property,  abatement   that    the  attachment    had 

Campbell  v.  Clevenstine,  149  Pa.  St.  46.  been  quashed.    The  plaintiffs  in  attach- 

1.  Mankato    First     Nat.     Bank    v,  ment  thereupon  moved  to  suspend  the 
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8.  Change  of  Venue.  —  It  has  been  held  that  the  venue  of  a  pro- 
ceeding by  interplea  to  try  the  right  of  property  levied  on  may 
be  changed.^ 

8.  Kemoval  to  Federal  Oonrt  —  A  proceeding  to  try  the  right  of 
property  levied  on  is  not,  it  has  been  held,  a  *'  suit  "  within  the 
meaning  of  the  statute  relating  to  the  removal  of  "  suits  "  to  a 
federal  court,  and  hence  such  a  proceeding  cannot  be  removed  to 
a  federal  court  independent  of  the  main  action.' 

4.  Diimiieal  of  Proceeding.  —  A  claimant  cannot,  it  has  been 
held,  dismiss  a  proceeding  to  try  the  right  of  property  without 

trial  of  the  right  of  property  and  con-  think  it  was  merely  auxiliary  to  the 

tinae  it  until  final  judgment  in  the  at^  original  action  — a  graft  upon  it,  and 

tachment  suit  and  a  ruling  upon  the  not  an  independent  and  separate  litiga^ 

validity  of  the  attachment  could  be  had  tion.    A  judgment  had  been  recovered 

by  the  Supreme  Court.     It  was  held  in  the  original  suit,  final  process  was 

that  the  motion  was  properly  denied,  levied  upon  the  property  to  satisfy  it, 

Blum  V.  Addington,  (Tex.  i888)  9  S.  the  property  was  claimed,  and  this  pro- 

W.  Rep.  82.  ceeding  resorted  to,  to  settle  the  ques- 

Withdrawal  of  OUim.  —  In  National  lion  whether  the  property  ought  to  be 

Exch.  Bank  v.  Walker,  80  Ga.  281,  it  so  applied.      The  contest  could    not 

was  held  that  where  a  claimant  with-  have  arisen  but  for  the  judgment  and 

draws  his  claim  and  the  plaintiff  in  ex-  execution,  and  the  satisfaction  of  the 

ecuiion  demands  damages  because  of  former   would    at    once   have    extin- 

the  delay  caused  him  by  the  interposi-  guished  the  controversy  between  the 

tion   of  the  claim,   a    continuance  is  parties.     The  proceeding  was  necessa* 

properly  refused  the  claimant  on  the  rily  instituted  in  the  court  where  the 

ground  of  absence,  as  he  is  chargeable  judgment  was  rendered   and  whence 

with  notice  that  damages  may  be  de-  the  execution  issued.     No  other  court, 

manded.  according  to  the  statute,  could   have 

1.  Giett    V,    McGannon    Mercantile  taken  jurisdiction.     It  was  provided  to 

Co.,  74  Mo.  App.  209,   wherein  it  was  enable  the  court  to  determine  whether 

said:    "  The  right  to  interplead  being  its  process  had,  as  was  claimed,  been 

an  independent  right  or  cause  of  ac-  misapplied,  and  what  right  and  justice 

tion,  separate  and  distinct  from  the  at-  required  should  be  done  touching  the 

tachment,  the  parties  hereto,  like  the  property  in  the  hands  of  the  officer.     It 

parties  to  any  other  action,  have  the  was  intended  to  enable  the  court,  the 

right  for  the  statutory  causes  to  have  plaintiff  in  the  original  action,  and  the 

the  venue  changed  to  the  end  that  there  claimant  to  reach  the  final  and  proper 

may  be  a  fair  and   impartial   trial."  result,  by  a  process  at  once  speedy. 

See  also  Crow    v.    Stevens.    44    Mo.  informal,   and  inexpensive.      Thai  it 

App.  137.    And  see  article  Change  of  was  only  auxiliary  and  incidental  to 

Vbnue,  vol.  4,  p.  373.  the  original  suit,  is,  we  think,  too  clear 

Kotioe  of  Transfer  of  Cause.  —  Where  .  to  require  discussion."    See  also  Flash 

a    claim   to  goods  attached    for  rent  v.  Dillon,   22  Fed.   Rep.    i;    Poole  v, 

has  been  determined  adversely  to  the  Thatcherdef t,  19  Fed.  Rep.  49.  And  see 

claimant  by  a  justice  of  the  peace  who  generally  article  Removai.  op  Causes, 

was  without  jurisdiction,  and  in  conse-  antf^  p.  150. 

que  nee  of  the  claimant's  successful  ap-  Substltation  of  Fartiet.  —  But  where  in 

peal  to  the  Circuit  Court,  the  papers  are  an  action  of  replevin  commenced  in  a 

sent  back  and  transferred  for  trial  to  a  state  court  by  a  resident  citizen  against 

justice  having  jurisdiction,  the  claim-  a  sheriff  who  had  seized  goods  at  the 

ant  is  not  entitled   to  a  notice  of  the  instance  of  nonresident  creditors,  t(e 

transfer.     Pierce  v.  Watkins,  74  Miss,  latter  under  a  statute  of  the  state  by 

394*  order  of  the  court  are  substituted  as 

8.  Alexandria    First   Nat.   Bank    v,  defendants  "  in  lieu  *'   of   the  sheriflf 

Turnbull,  16  Wall.  (U.  S.)  190,  wherein  who  was  discharged  from  liability,  the 

it  was  said:    "Conceding  it  to  be  a  nonresident  creditors,  being  thus  made 

•nit  and  not  essentially  a  motion,  we  sole  defendants,  are  entitled  on  filing 
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first  restoring  the  property  to  the  possession  of  the  officer  from 
whose  custody  it  was  taken  by  virtue  of  the  claimant's  bond.* 

6.  Death  of  Party  —  Bevival  of  Proceeding.  —  On  the  death  of 
one  of  the  parties  to  a  proceeding  for  the  trial  of  the  right  of 
property  the  proceeding  may,  it  seems,  be  revived  in  the  name 

of  the  personal  representative  of  the  deceased.* 

6.  Consolidation  of  Claims.  —  Where  several  persons  interplead 

the  requisite  petition  to  have  the  cause  claimant  could  not  move  to  dismiss  the 

removed  to  a  federal  court.     Beecher  claim  because  of  his  own  default  in 

V.  Gillett,  I  Dill.  (U.  S.)  308.  joining  issue  on  the  claim. 

1.  Mosely  v.  Gainer,  10  Tex.  578,  Stipolatioii  Hot  to  Withdraw  Claim.  — 
wherein  it  was  said:  '*  The  plaintiff  In  Royce  v.  Small,  94  Ga.  677,  it  was 
in  error  attempts  to  sustain  his  motion  held  that  where  a  motion  by  the  claim- 
to  dismiss  the  suit  on  various  objec-  ant  to  withdraw  his  claim  was  denied 
tions  relative  to  the  proceedings  of  the  because  of  a  stipulation  not  to  with- 
sheriff  in  returning  the  oath,  bond,  and  draw,  it  was  proper  to  refuse  a  subse- 
copy  of  the  execution.  The  alleged  quent  motion  by  the  claimant  to 
errors  of  the  sheriff  were  cured  by  the  dismiss  the  claim  as  there  was  no 
amendment  of  his  original  return,  and  mode  of  dismissing  a  claim  at  the 
whether  they  had  been  or  not,  they  claimant's  instance  otherwise  than  by 
formed  no  ground  for  the  dismissal  of  withdrawing  it. 

the  suit  on  the  part  of  the  plaintiff,  Eeftasal  to  Sign  Stipolation.  —  In  gar- 
unlesshehad,  previously  to  making  the  nishment  proceedings,  where  the  fund 
motion,  voluntarily  restored  the  slaves  constituting  the  subject  matter  of  the 
to  the  possession  of  the  sheriff,  from  litigation  has  passed  into  the  custody 
whose  custody  they  had  been  taken  at  of  the  court  of  another  state,  the  courl 
the  instance  of  the  plaintiff  in  error,  has  the  power  to  order  an  intervening 
and  on  a  claim  of  property  in  them,  the  petitioner  to  sign  a  stipulation  agree- 
prosecution  of  which  he  was  now  at-  ing  that  the  fund  in  question  be  re- 
tempting  to  dismiss."  See  also,  as  to  stored  to  a  receiver  of  the  court,  and 
dismissal  of  proceeding.  Carpenter  v,  on  the  refusal  of  the  interpleader  to 
Decatur  First  Nat.  Bank,  (Tex.  1892)  sign  such  stipulation  may  strike  his 
20  S.  W.  Rep.  130.  petition  from  the  hies.     Brown  r.  Gary, 

Conient  of  Plaintiff.  —  In  Alabama  the  43  III.  App.  482. 

claimant  cannot  dismiss  or  otherwise  Hannlesi  Error. —  In  Jordan  v.  Gro- 

discontinue  his  claim  without  the  con-  gan,   87  Ga.    533,   it  was    held    that 

sent  of  the  plaintiff.     Gayle   v.  Ban-  although   it  was  irregular  to  dismiss, 

croft,  22  Ala.  316.  for  want  of  evidence  to  support  it,  the 

In   Georgia  it    has  been  held    that  claim   of  a  third   person   to  property 

Code,  §  3740,  which  provides  that  a  levied  on  under  a  fieri  facias,  yet  if  the 

claimant  shall    not  be    permitted    to  claimant,  after  admitting  possession  in 

withdraw    or    discontinue    his    claim  the  defendant  on   fieri   facias  at  the 

more  than  once  without  the  consent  of  time  of  the  levy,  thus  making  z. prima 

the    plaintiff    in    execution,   does  not  facie  case  for  the  plaintiff,  closed  his 

prevent   a    claimant,   who    had   been  evidence  without  showing  anything  to 

surety  on  the  claim  bond  of  a  former  overcome  the  effect  of  h*s  admission, 

claimant  whose  claim  had  been  with-  the  error  was  immaterial, 

drawn,  from  withdrawing  his  claim.  8.  Gayle  v.   Bancroft,   22  Ala.   316. 

Mercer  v.  Baldwin,  85  Ga.  651.     Nor  See  also  Hadden  «/.  Powell,  17  Ala.  318, 

does  such  section  make  a  dismissal  of  wherein  the  proceeding  was  revived  in 

the  claim  at  the  instance  of  the  plain-  the  name  of  the  executor  of  the  orig- 

tiff  in  execution,  for  failure  to  make  inal  plaintiff  without  objection, 

parties,  a  withdrawal,  so  as  to  prevent  Death  of  Joint  Claimant.  —  Where  a 

it  from  being  interposed  a  second  time,  joint  claim   to  land  which   had   been 

Lynch  v.  Bond,  19  Ga.  314.    See  also  levied  upon  was  filed  by  several  per- 

Benton  V.  Benson,  32  Ga.  354;  Bethune  sons  and  one  of  them   subsequently 

V.  Barker,  14  Ga.  694.  died,  it  was  error,  over  objection  of  the 

Default  in  Joining  Isnie.  —  In  Royce  plaintiff  in  execution,  to  order  the  case 

V.  Small,  94  Ga.  677,  it  was  held  that  a  to  trial  without  having  a  proper  party 
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in  an  attachment,  each  claiming  the  property,  it  is  within  the 

discretion  of  the  court  to  order  the  issues  to  be  tried  separately 

as  to  each  claimant  or  all  at  one  time.^ 

Xn.  Tbial  —  1.  Trial  by  Jury  —  Bight  to  Jury  TnaL  —  As  a  rule 
the  statutes  provide  for  the  submission  to  a  jury  of  the  issues 

raised  in  a  proceeding  to  try  the  right  of  property.* 

or  parties  made  in  place  of  the  deceased  issued  out  of  a  court  of  record  a  jury 

claimant.     Fulghum  v.  Connor,  99  Ga.  must  be  summoned   to  try  the  right 

337.  of  property.      Schell  v.  Husentine,  15 

Death     of     Animal    Attaohed.  —  The  Neb.  9. 
death  of  the  animal  attached  before  the  In  Ohio  it  has  been  held  that  a  pro- 
trial  of  the  claim  suit  does  not  affect  ceeding  before  a  justice  of  the  peace  to 
the  right  of  recovery.     Derrett  v,  Alex-  try  the  right  of  property  seized  under 
ander,  25  Ala.  265.  execution,  is  a  summary  one  and  not 

1.  Heyer  v,  Alexander,  108  III.  385;  triable  by  jury.     B'Hymeri'.  Sargent, 

Dreyfus  v.  Mayer,  69  Miss.  282.  11  Ohio  St.  682. 

Gonsolldatioii  of  AttaehmaiLts.  —  Where  Equitable  Inues.  —  In  Laclede  Bank 

attachments  by   different  persons  are  v.  Keeler,  103  111.  425,  it  was  held  that 

levied  on  the  same  property  and  the  where  a  third  person  interpleads  in  an 

J  property  is  claimed  by  a  third  person,  action  by  attachment  claiming  the  land 
t  is  within  the  discretion  of  the  court  attached,  and  an  issue  is  formed  as  to 
to  consolidate  the  causes  and  to  try  in  whether  the  debtor  has  an  equitable  in- 
one  action  the  respective  rights  of  the  terest  subject  to  the  writ,  such  issue 
several  persons  to  the  property.  Davis  should  be  submitted  to  the  jury.  The 
V.  Dallas  Nat.  Bank,  7  Tex.  Civ.  App.  court  said:  "  The  statute  in  terms 
41;  Elser  V.  Graber,  69  Tex.  222;  provides  that  when  the  issue  is  made 
Blankenship  v,  Thurman,  68  Tex.  671.  on  filing  an  interpleader  the  court  shall 
Glaim  Case  and  Equitable  Petitioii. —  cause  a  jury  to  be  impaneled  to  try  the 
Where  a  plaintiff  in  fi.  fa.  files  an  equi-  issue.  Nor  does  the  statute  make  any 
table  petition  againSt  the  defendant  in  distinction  between  legal  and  equitable 
fi.  fa.  and  a  claimant  who  asserts  title  titles.  It  is  peremptory  that  the  issue 
to  the  property,  which  petition  charges  shall  be  tried,  and  tried  by  a  jury.  Had 
collusion  between  the  defendant  and  Ihe  lawmakers  intended  that  in  case  a 
the  claimant  and  attacks  the  title  relied  levy  was  made  on  an  equitable  interest 
upon  by  the  claimant,  and  upon  such  in  land,  a  trial  should  be  had  on  a 
petition  an  injunction  is  granted  re-  creditor's  bill,  it  would  have  been  so 
straining  the  prosecution  of  the  claim  provided;  or  had  it  been  intended  that 
case  and  a  receiver  appointed  to  take  the  equities  should  be  settled  by  the 
charge  of  the  property  in  dispute;  it  is  judge  and  not  by  a  jury,  such  issues 
not  error  for  the  judge  upon  the  call  of  would  have  been  excepted  and  the 
the  case  for  trial  to  direct  that  the  claim  judge  been  required  to  try  them;  and 
case  and  the  case  made  by  the  equi-  failing  to  so  provide,  we  cannot  thwart 
table  petition  be  consolidated  and  tried  the  intention  of  the  statute,  but  must 
together.  White  v.  Interstate  Bldg.,  enforce  it  as  we  find  it."  See  also 
etc.,  Assoc.,  106  Ga.  146.  Caruth-Byrnes  Hardware  Co.  v,  Wol- 

8.  See   the   statutes  of    the    several  ter,  91  Mo.  484. 

states,  and  the  following  cases:  Laclede  On  IMsmisBal  of  Motion  to  Qnaah. —  la 

Bank  r.  Keeler,  103  111.  425;  Lawson  FerraU  v.  Farnen,  67  Md.  76,  it  was 

V,  Johnson,  5  Ark.  168;  Maze  v.  Griffin,  held  that  the  garnishee  and  claimant  10 

65  Mo.  App.  377;  Anderson  V.  Johnson,  an   attachment  suit   who  had  elected 

32  Gratt.  (Va.)  558.    And  see  generally  to  try  his  case  before  the  court  upon  a 

article  Jury,  vol.  12,  p.  223.  motion  to  quash  the  attachment  may. 

Trial   Before    Justloe.  —  In   Nebraska  even  after  the  evidence  has  been  partly 

where  personal  property  taken  on  exe-  taken,  dismiss  his  motion  and  by  filing 

cution  or  attachment  issued  by  a  justice  a  plea  try  the  same  question  before  a 

of  the  peace  is  claimed  by  a  third  per-  jury. 

son,  the  trial  of  the  right  of  property  is  WaiTer  of  Jury  Trial.  —  In  Howard  v. 

had  before  a  justice  without  a  jury.  Oppenheimer,  25  Md.  350,  it  was  held 

State    V.    Powell,    zo    Neb.    50.     Bat  that  an  objection  to  the  court's  taking 

where  the  property  is  taken  on  a  writ  cognizance  without  a  jury,  of  a  claim 
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Oompoiltion  of  Jnry.  —  A  statutory  provision  requiring  a  jury  on 
a  trial  of  the  right  of  property,  of  not  less  than  six  nor  more  than 
twelve  persons,  does  not  prohibit  the  parties  from  agreeing  on  a 
less  number  than  six  nor  prevent  the  excusing  of  a  juror  by  con- 
sent rior  even  the  waiving  a  jury  altogether.* 

2.  Biglit  to  Open  and  Close.  —  In  a  trial  of  the  right  of  property, 
as  in  actions  generally,  the  party  who  has  the  affirmative  of  the 
issue  is  entitled  to  open  and  conclude  the  argument,* 

3.  Issues  Determinable  — a.  Title  to  Property.  —  As  a  rule, 
the  only  issue  determinable  in  a  statutory  proceeding  to  try  the 
right  of  property  is  the  claimant's  title  to  the  property.' 

of  a  third  person  to  property  attached,  8.  Grady  z/.  Hammond,  21  Ala.  437; 

came  too  late  on  appeal  where  no  such  Mansur,  etc.,  Implement  Co.  v.  Davis, 

objection  was  raised  below.  61  Ark.  627;    Excelsior  Mfg.   Co.   v. 

1.  Kreuchi  v.  Dchler,  50  111.  176,  Owens,  58  Ark.  556;  Bones  v,  Printup, 
wherein  the  court  said:  "  It  is  true  the  64  Ga.  753;  Doyle  v.  Donovan,  76  Ga. 
statute  directs  that  the  jury  shall  con-  44;  Royce  v.  Gazan,  76  Ga.  79;  John- 
sist  of  six  persons.  Yet  the  statute  son  v,  Palmour,  87  Ga.  244;  Baker  v. 
must  be  understood  as  absolutely  pre-  Lyman,  53  Ga.  339;  Cassell  v.  Vin- 
scribing  that  number,  only  in  cases  cennes  First  Nat.  Bank,  169  111.  380; 
where  the  parties  are  not  present  to  Hazell  v.  Tipton  Bank,  95  Mo.  60;  La- 
agree  upon  a  less  number.  Neither  is  tham  V.Selkirk,  11  Tex.  314.  See  gen- 
the  provision  in  the  statute  authorizing  erally  article  Open  and  Close,  vol.  15, 
the  constable  to  summon  not  exceeding  p.  181. 

twelve  jurors,  by  consent,  to  be  con-  Defendant  in  Powaiaion.  —  On  the  trial 
side  red  as  prohibiting  the  parties  from  of  a  claim  case,  if  it  appear  that  the  de- 
agreeing  upon  less  than  six.  The  legis-  fendant  in  fieri  facias  was  in  possession 
lature  undoubtedly  intended  to  prevent  at  the  time  of  the  levy,  the  burden  of 
more  than  twelve  persons  being  called  proof  Is  cast  upon  the  claimant,  and  he 
from  their  business  10  serve  upon  a  is  entitled  to  the  opening  and  conclu- 
jury,  but  to  allow  the  parties  to  take  sion  of  the  argument.  Lamkin  v, 
any  number  under  twelve  upon  which  Clary,  103  Ga.  631;  Bartlett  v.  Russell, 
they  could  agree.  We  cannot  suppose  41  Ga.  196.  But  where  neither  by 
thev  intended  to  require  them,  against  the  entry  of  levy  nor  the  admission 
their  wishes,  to  have  at  least  six  jurors,  of  the  claimant  the  possession  of  the 
or  to  prevent  their  excusing  a  juror  by  property  levied  upon  is  shown  to  be 
consent  after  the  trial  had  commenced,  m  the  defendant  in  fieri  facias,  and 
or  waiving  a  jury  altogether  and  taking  the  plaintiff  taking  the  burden  of  proof 
the  judgment  of  the  justice.  If  the  establishes  the  fact,  he  and  not  the 
parties  consent  to  accept  the  finding  of  claimant  is  entitled  to  the  conclusion 
the  justice  in  lieu  of  that  of  six  jurors  unless  the  claimant  introduces  no  evi- 
there  is  no  reason  why  they  should  not  dence.  New  v.  Driver,  89  Ga.  434. 
be  permitted  to  do  so.'*  Possession  Hot  Taken  by  levying  Offioer. 

Anthority  of  Bheriir  to  Sommon  Jury. —  — Where  the  officer  making  a  levy 

In  Vulcan  Iron  Works  v,  Edwards,  27  under  an  execution  does  not  take  actual 

Oregon  563,  it  was  held  that  where  a  possession  of  the  property,  the  claimant 

person  notifies  the  sheriff    in   writing  has  the  right  to  open  and  close  though 

that   he  owns   property  seized   under  the  execution  plaintiff  had  voluntarily 

execution  by  such  sheriff  as  the  prop-  assumed  the  burden  of  proof  in  the 

crty  of  the  defendant  in  the  execution,  introduction  of  testimony.      Marsh  v, 

and  demands   possession   thereof,    he  Thomason,  6  Tex.  Civ.  App.  379. 

thereby  authorizes  the  sheriff  to  sum-  Discretion  of  Court.  —  In  Meredith  v. 

mon  a  jury  to  have  the  validity  of  such  Wilkinson,  31  Mo.  App.  i,  it  was  held 

claim  determined,  and  cannot  deprive  that  no  error  available  to  the  inter- 

the  sheriff  of  Ihe  right  to  protect  him-  pleader  was  committed  in  awarding  to 

self  by  a  trial  of  the  claim  by  a  subse-  the  plaintiff  in  attachment  the  right  to 

quent  notice  not  to  proceed  with  the  open  and  close,  as  the  matter  was  one 

trial  while  at  the  same  time  insisting  resting  in  the  discretion  of  the  court, 

on  his  claim.  8.  Alabama.  —  Mundine  v.    Perry,  a 
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b.  Damages  for  Detention  of  Property.  —  The  claimant 
cannot  therefore,  in  a  proceeding  to  try  the  right  of  property, 
recover  damages  for  the  detention  of  the  property  in  the  absence 
of  a  statutory  provision  authorizing  such  recovery.^     Where, 

Stew.  &  P.  (Ala.)  130;  Crosby  v.  Hatch-  Bain,  74  Ala.  328;  Pace  v.  Lee,  49  Ala, 

inson,  53  Ala.  5;  Foster  V.  Goodwin,  82  571;    Starnes   v.  Allen,   38   Ala.  316; 

Ala.  384.  Dryer  v.  Abercrombie,  57  Ala.  497. 

Arkanstu. — Jefferson  v,  Dunavant,  In  Fl^daii  has  been  held  that  the 

53  Ark.  133.  '*  right  of  property  "   or  issue  to  be 

Florida,  —  Price  v,  Sanchez,  8  Fla.  tried   under  the  claim   statute   is  ao 

136;    Baars    v.   Creary,   23    Fla.   31  x;  issue  of  the  liability  of  the  property  10 

Moody  V.  Hoe,  22  Fla.  309.  the  plaintiff's  execution  as  against  the 

Georgia,  —  Lamar  v,  Coleman,  88  Ga.  claimant's  title.     Baars  v.  Creary,  23 

417;  Parker  v,  Mathews,  106  Ga.  49;  Fla.  311;  Moody  v.  Hoe,  22  Fla.  309. 

McCrory  v.  Hall,  104  Ga.  666.  laliuioy  of  Claimant.  —  In  M undine  v. 

HHnais.  —  Marshall  v,  Cunningham,  Perry,  2  Slew.  &  P.  (Ala.)  130,  it  was 

13   111.   20;    Lowry  v.  Kinsey,  26  111.  held  that  where  on  a  trial  of  the  right 

App.  309.  of  property,  the  title  to  the    property 

Indiana.  —  Tyner  v,  Gapin,  3  Blackf.  was  alone  put  in  issue,  it  was  incompe- 

(Ind.)  370.  tent  for  the  court  to  determine  the  fact 

Iowa.  —  Clarinda    Valley    Bank    v,  of  the  claimant's  infancy. 

Wolf,  loi  Iowa  51.  Whether  Deed  Ii  Heritage.  —  Where 

Louisiana.  —  Lee  v.  Bradlee,  8  Mart,  an  attachment  is  levied  on  land  and  an 

(La.)  20;  Emerson  v.  Fox,  3  La.  178;  interplea  is  interposed  setting  up  tide 

Fleming  v.  Shields,  21  La.  Ann.  118,  by  deed  absolute  in  form,  which  by  re- 

99  Am.    Dec.   719;    Harper    v.    Com-  plication  is  declared  to  be  only  a  mort- 

mercial,  etc.,  Bank.  15  La.  Ann.  136.  gage,  the  court  may  try  the  issue  so 

Mississippi,  —  Tupper  v.  Cassell,  45  raised  without  remitting  the  parties  to 

Miss.  352.  eauity.     Laclede  Bank  v.  Keeler,  103 

Missouri,  —  Rindskoff  v.  Rogers,  34  111.  425.     See  also  Bod  well  v.  Heaton, 

Mo.  App.  126;  Springfield  Engine,  etc.,  40  Kan.  36. 

Co.  V.  Glazier,  55  Mo.  App.  95;  Wil-  Foredosare  of  Mortgage.  —  In   Cabot 

liams  V.   Braden,   57   Mo.   App.   317;  t^.  Armstrong,  100  Ga.  438,  it  was  held 

Beck  V.   Wisely,  63    Mo.    App.    239;  that  a  claimant  of  property  levied  on 

Teichman  Commission  Co.  v.  Ameri-  undera  judgment  could  not,  by  equlta- 

can  Bank,  27  Mo.  App.  676;  Nolan  v.  ble  pleadings  offered  as  an  amendment 

Deutsch,  23  Mo.  App.  i;  Hewson  v.  to    the    claim,   foreclose   a    mortgage 

Tootle,  72  Mo.  632.  against  the  defendant  in  execution  and 

New  Jersey.  —  Folwell  v.  Fuller,  53  thereupon  obtain  a  decree  for  the  satis- 

N.  J.  L.  572.  faction  of  such   mortgage  out  of  the 

North   Carolina.  —  Springfield    First  proceeds  of  the  property  when  sold.    If 

Nat.  Bank  v.  Asheville  Furniture,  etc.,  the  lien  of  the  mortgage  was  superior 

Co.,  120  N.  Car.  475;  McLean  v.  Doug-  to  that  of  the  judgment,  it  would  not 

lass,  6  Ired.  L.  (N.  Car.)  233.  be  divested  by  the  sale.     If  the  mort- 

But  see  Trice  v.  Walker,  71  Miss,  ^age  lien  was  inferior  to  that  of  the 

968,    wherein  it  was  held  that  on  a  judgment,  there  would   be  no  reason 

claimant's    issue  for  property   seized  for  injecting  foreclosure   proceedings 

under  execution,  the  true  inquiry  is  into  the  trial  of  the  claim  case, 

whether  the  property  is  liable  to  the  Claim  of  Exemption.  —  A  claim  of  the 

execution,  and  not  whether  the  claim-  execution  debtor  that  if  the  property 

ant's  title  or  lien  is  paramount.  levied  on  belongs  to  him  it  is  exempt. 

In  Alabama  it  has  been  held  that  on  will  not  be  determined  on  the  trial  of 

a  trial  of  the  right  of  property  the  only  a  claim  to  the  property.     McCaughan 

proper  issue  is  an  affirmation  by  the  v.  Picard,  (Miss.  1897)  21  So.  Rep.  796. 

plaintiff  In  the  process  that  the  property  I.Jefferson    v,    Dunavant,   53  Ark. 

levied  on  is  subject  to  the  process,  and  133,  wherein  it  was  said:  '*  The  statute 

a  denial  of  that  fact  by  the  claimant,  authorizing  intervention  contemplates 

Lehman  r.  Warren,  53  Ala.  535:  Tread-  only  the  trial  of  the  right  of  property 

way  V.  Treadway,  56  Ala.  390;  Pollak  or  of  the  claimant's   interest  therein. 

V,  Graves,    72  Ala.   347;    Jackson  v.  When  determined  in  his  favor  1  he  conit 
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however,  the  statute  provides  for  the  assessment  of  damages  if 
the  title  is  found  to  be  in  the  claimant,  all  questions  relating  to 
the  right  of  property  and  damages  for  its  seizure  and  detention 
may  be  settled  in  such  proceeding.  * 

c.  Validity  of  Seizure  Process  or  Proceedings.  —  By 

what  is  apparently  the  weight  of  authority,  a  claimant  in  a  pro< 
ceeding  to  try  the  right  of  property  cannot  question  the  validity 
of  the  process  or  proceedings  under  which  the  property  was 
seized,* 

is  directed  '  to  make  such  order  as  may  Iowa,  —  Markley  v.  Keeney,  87  Iowa 

be  necessary  to  protect  his  rights/  but  398. 

that  can  refer  only  to  the  protection  of  Louisiana,  —  Fleming  v.  Shields,  21 

the  right  the  jury  has  tried,  not  the  La.  Ann.   118;  Goodman  v.  Allen,  zi 

award  of  damages."    See  also  McLean  La.  Ann.  246;  Gilkeson  Slogs  Commis- 

V,  Douglass,  6  Ired.  L.  (K.  Car.)  233;  sion  Co.  v.  Bond,  44  La.  Ann.  841. 

Shattuck  V,  Miller,  50  Miss.  386;  Jen-  Mississippi,  —  Meridian    First    Nat* 

nings  V.  Hoppe,  44  Iowa  205.  Bank  v,  Solomon,  71  Miss.  889. 

1.  Turner    v,    Lyile,    59    Md.    199,  North    Carolina,  —  Springfield    First 

wherein  it  was  said:  '*  The  main  object  Nat.  Bank  v,  Asheville  Furniture,  etc., 

of  the  statute  was  to  establish  a  form  Co.,  120  N.  Car.  475;  Blair  v,  Puryear, 

of  proceeding  which  would  give  full  87  N.  Car.  loi. 

redress  in  one  proceeding  for  the  Yold  and  Voidable  Proooif. —  In  Ala' 
wrongful  taking  by  attachment  or  by  dama  it  has  been  held  that  the  claimant 
execution  of  another's  property.  The  cannot  take  advantage  of  defects  in  the 
language  of  the  statute  very  clearly,  process  levied  on  the  property  render- 
we  think,  indicates  that  boih  the  rignt  ing  it  merely  voidable;  but  if  on  its 
to  the  property  and  damages  for  its  seiz-  face  the  process  is  void,  not  authoriz- 
ureanddetentionwastobesettledinthe  ing  the  levy,  he  is  entitled  to  take  ad- 
summary  proceeding  if  it  was  resorted  vantage  of  its  invalidity.  Nordlinger 
to.  We  do  not  mean  to  decide  that  the  v.  Gordon,  72  Ala.  239;  Jackson  v, 
claimant  is  compelled,  if  he  knows  of  Bain,  74  Ala.  328;  Pace  v.  Lee,  49  Ala. 
the  levy  and  seizure,  to  resort  to  this  571;  Sandlin  v.  Anderson,  76  Ala.  403; 
method  of  asserting  his  rights,  to  se-  Ellis  v.  Martin,  60  Ala.  394:  Carter  v, 
cure  the  property  and  recover  damages.  O'Bryan,  105  Ala.  305. 
But  what  we  do  decide  is  that,  if  resort  Fatal  Irregolaritiot. —  In  /Kansas  it  has 
be  had  to  this  method,  both  the  right  been  held  that  an  intervening  claimant 
of  property  and  the  damages  are  then  of  attached  property  can  only  avail 
and  there  to  be  settled.  See  also  himself  of  such  irregularities  in  the 
Schluter  V.  Jacobs,  10  Colo.  449.  prior  proceedings  as  are  fatal  to  the 

Interposition  of  Claim  for  Dislay. —  In  process  or  to  the  jurisdiction.  Dicken- 
^/d^axnj  it  has  been  held  that  the  statute  son  v,  Cowley,  15  Kan.  369. 
(Code  1876,  ^  3343),  authorizing  a  jury  In  Texas  it  has  been  held  that  a  claim- 
to  award  damages  against  the  claimant  ant  of  properly  seized  on  execution  is 
in  the  trial  of  the  right  of  property  if  it  not  entitled  to  assert  the  invalidity  of 
be  shown  that  the  claim  was  interposed  the  execution  unless  it  Is  void.  Portis 
for  delay,  applies  only  where  there  is  a  v,  Parker,  22  Tex.  699;  Meader  Co.  v, 
levy  of  execution  on  the  property;  it  Aringdale,  58  Tex.  447;  Seligson  v. 
cannot  be  applied  where  the  levy  is  of  Staples,  i  Tex.  App.  Civ.  Cas.,  §  1070. 
an  attachment.  Murphy  v,  Butler,  75  See  also  Webb  v.  Mallard,  27  Tex.  80; 
Ala.  381.  Latham  v,  Selkirk.  11  Tex.  314. 

%,  Alabama.  —  Sloan  v.  Hudson,  (Ala.  Nor  can  one  claiming  property  as 

1898)  24  So.  Rep.  458;  Crosby  v.  Hutch-  against  an  attaching  creditor  go  behind 

inson,  53  Ala.  5.  the  attachment  and  inquire  into  the 

Arkansas,  —  Sannoner  v,   Jacobson,  validity  of  the  debt  on  which  it  was 

47  Ark.  31.  founded,  in  the  absence  of  an  allegation 

Florida,  —  Price  v,  Sanchez,  8  Fla.  of  fraud   or  collusion.      Saunders   v, 

136;  Baars  v.  Creary,  23  Fla.  311.  Ireland,  (Tex.  Civ.  App.  1894)  27  S.  W. 

6^^^^a.  ~  Wash  tf.  Albany  First  Nat.  Rep.  880;   Livingstone  v,   Wright,  68 

Bank,  99  Ga.  592.  Tex.    706.      Nor  can    the    invalidity 
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d.  Priority  of  Liens.  —  It  has  also  been  held  that  in  a  pro- 
ceeding for  the  trial  of  the  right  of  property  a  question  as  to  the 
priority  of  liens  on  the  property  cannot  be  determined.^ 

e.  Equities  of  Third  Persons.  —  On  a  trial  of  the  right  to 
property  in  possession  of,  and  claimed  by,  a  partnership,  neither 
the  rights  of  the  partners  nor  the  equities  between  the  partners 
nor  those  between  the  partnership  and  its  creditors  can  be 
adjudicated.' 

4.  Defenses.  —  On  a  trial  of  the  right  of  property  it  has  been 
held  that  the  claimant  may  make  the  same  defense  that  he  could 
if  sued  in  detinue  for  the  same  property.' 

5.  Instmctioiui  —  Beiliiiiig  Inue.  —  On  a  trial  of  the  right  of  prop- 
erty the  court  should  define  to  the  jury  the  issue  to  be  determined 
by  them.* 

of  the  attachment  writ  be  contested  ex-  execution,  would  convey  the   interest 

cept  by  a  special  plea  pointing  out  the  only  of  the  mortgagor,  and  would  not 

grounds  relied  on   for  its  invalidity,  affect  the  rights  of  the  morigagee  to  en- 

Ft  Worth  Pub.  Co.  v.  Hitson,  80  Tex.  force  his  lien  against  it.     The  statutory 

216;  Yarborough  v.  Weaver,  (Tex.  Civ.  writ  given  to  the  lienholder  of  seques- 

App.  1893)22  S.  W.  Rep.  7:1;  Roos  z/.  tration,  and  the  equitable   remedy  of 

Lewyn,  5  Tex.  Civ.  App.  593.  injunction,  furnish  ample  means  to  him 

Grotmdi  of  Attaohment.  —  A  claimant  to  protect  himself  against  danger  from 
of  property  levied  on  by  an  execution  another  creditor  seeking  to  subject  the 
issued  on  a  judgment  founded  on  an  property  10  the  ordinary  process  of  the 
attachment  cannot,  on  the  trial  of  the  law,  whenever  his  rights  require  pro- 
claim, traverse  the  grounds  on  which  tection." 

the  attachment  was  issued.     Foster  v.  8.  Grant  v.  Williams,  i  Tex.   App. 

Higginbotham,  49  Ga.  263;  Curtis  v.  Civ.  Cas.,  §363;  Schley  r.  Hale,  i  Tex. 

Wortsman,  26  Fed.  Rep.  36;  New  Eng-  App.  Civ.  Cas.,  §930.     See  also  Kern 

land  Mortg.  Security  Co.  v.  Watson,  99  v.  Wyatt,  89  Va.  885;  Stein  v.  Seaton, 

Ga.  733.     See  also  Rice  v.  Adler-Gold-  51  Iowa  18. 

man   Commission  Co.,   71    Fed.   Rep.  Equitias  of  Croditon  of  InsolTont  Gor- 

151.  poratlon.  —  In   City  Ins.  Co.  v.  Com- 

giiffloienoy  of  Attaohment  Affidavit.  —  mercial  Bank,  68  111.  348,  it  was  held 

In  Roos  V,  Lewyn,  5  Tex.  Civ.  App.  that  in  a  claim  by  an  interpleader  the 

593,  it  was  held  that  where  an  attach-  court  would  not  determine  the  equities 

ment  has  been  merged  in  a  judgment,  of  the  creditors  of  an  insolvent  corpora- 

a  claimant  of  the   attached    property  tion,  the  assets  of  which   were  in  the 

cannot,  in  the  trial  of  the  right  of  prop-  hands  of  a  receiver,  such  creditors  not 

erty,  question  the  sufficiency  of  the  affi-  being  parties  to  the  attachment  suit. 

dsLvit  on  which  the  attachment  issued.  8.  Claughton  v.  Black,  24  Miss.  185, 

To   the   same  effect  see    Landauer  v.  holding  also  that  if  the  claimant,  or 

Victor,  69  Wis.  434.  the  person  from  whom  he  claimed,  ac- 

1.  Raysor  v.  Reid,  55  Tex.  266.     In  quired  his  title  to  the  property  before 

this  case  properly  subject  to  a  deed  of  the  lien  of  the  judgment  attached,  or  if 

trust  was  levied  on   under  execution,  the  lien  of  the  judgment  had  expired 

The  trustee  under  the  deed  of  trust  in-  before  the  execution  was  issued,  the 

terposed  a  claim  to  the  property,  and  defense  of  the  statute  of  limiutions 

demanded  that  his  debt  be  first  paid  was  proper. 

out  of  the  proceeds  thereof.     The  court  4.  Neill  v.  Rogers  Bros.  Produce  Co., 

said:  "  If  the  claimant  was  endangered  41  W.  Va.  37,  wherein  the  court  said: 

in  respect  to  his  lien  by  the  levy  which  *'  The  petitioner  had  a  right  to  call  the 

the  appellees  caused  to  be  made,  his  attention  of  the  jury  by  an  instruction 

remedy  was  to  invoke  the   equitable  to  the  true  inquiry  or  question  before 

powers  of  the  court  by  an  original  pro-  them,  and  the   refusal  of  such  an  io- 

ceeding.     Belt  v.  Raguet,  27  Tex.  472.  struction  had  a  direct  tendency  to  prej- 

A  tale  of  the  property,  made  under  the  udice  his  case," 
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Imei  Hot  Bailed  by  Floadingfl.  —  Instructions  should  not  be  given 
on  issues  not  made  by  the  pleadings.^ 

Direetion  of  Yerdiet.  —  As  in  other  cases  the  court   should   not 

direct  a  verdict  where  different  inferences  may  be  drawn  from 
the  evidence.' 

XisBtatement   of   Faot.  —  Where    the  Where  the  claimant  in  his  pleadings 

bona  fides  of  a  sale  to  the  claimant  is  in  says  nothing  about  a  half  interest  in 

issae,  an  erroneous  statement  in  an  in-  the  goods  in  a  person  other  than  the 

struction  that  the  claimant  was  in  pos-  defendant  in  attachment,  it  is  proper  to 

session  of  the  property  at  the  time  of  refuse  to  charge  as  to  such  interest, 

the  levy  is  prejudicial.     What  Cheer  v.  Choate  v.  Mcllhenny  Co.,  71  Tex.  119. 

Mines.  86  Iowa  231.  In  a  proceeding  to  try  the  right  of 

Credibility  of  Witneta.  —  A  requested  property  the  question  whether  the 
instruction  that  if  the  jury  believe  the  property  was  exempt  from  execution 
testimony  of  the  claimant  they  should  should  not  be  submitted  to  the  jury 
find  for  him,  and  that  it  is  their  duty  where  ii  was  not  raised  by  the  plead- 
to  believe  his  testimony  in  the  absence  ings.  Ward  v,  Woflford,  (Tex.  Civ. 
of  evidence  or  facts  tending  to  show  it  App.  1894)  26  S.  W.  Rep.  321. 
to  be  false,  is  properly  refused.  Nel-  Where,  in  atrial  of  the  right  of  prop- 
son  V,  Warren,  93  Ala.  408.  crty,  all  the  evidence  tended  to  show 

Weight  of  ETidence.  —  An  instruction  that  possession  of  the  property  was  in 

which  makes  the  insolvency  of  the  de-  the  claimant  at  the  time  of  the  levy,  it 

fendant  in  attachment  the  sole  test  of  was  proper  to  withhold  from  the  jury 

bad  faith  in  the  sale  of  the  property  to  as  an  issue  such  possession.     Brown  v, 

the   claimant   is    a    charge   upon   the  Lessing,  70  Tex.  544. 

weight  of  the  evidence.     Alexander  v.  2.  Cole  v.  Propst,  (Ala.  1898)  24  So. 

Dulaney,  (Ala.  1894)  16  So.  Rep.  355.  Rep.   884,    wherein   it   was   held   that 

See  also  Chambers  v.  Meant,  66  Miss,  where  the  claimant's  case  depended  on 

625.  whether  the   horse   levied   on    by  the 

Sepetition  of  Instroetion.  —  Where  the  plaintiff  was  one  the  claimant  sold  to 

court  has  charged  that  the  claimant  the  defendant  or  was  one  obtained  by 

must  prove  his  title  to  the  property  by  the  defendant  in  exchanging  it  for  an- 

a  preponderance  of  the  evidence  it  is  other,  and  there  was  no  direct  evidence 

proper  to  refuse  a  special  charge  to  the  that  this  was  such  horse,  but  it  was  at 

same  effect  requested  by  the  plaintiff,  most  a  matter  of  inference  to  be  drawn 

Wilson  V.  Lucas,  78  Tex.  292.  or  not  drawn  by  the  jury  as  the  evi- 

Quettion  of  Fraud.  —  On  a  trial  of  the  dence,  assuming  their  belief  of  it,  might 

right  of  property  it  was  shown  that  the  impress   them,  an   affirmative   charge 

debt  upon  which  the  attachment  was  should  not  have  been  given,  but  the 

founded  was  in  existence  at  the  date  question  should  have  been  left  to  the 

of  the  transfer  challenged  by  the  plain-  jury.     See  also,  as  to  direction  of  ver- 

tiff.     It  was  held  that  the  question  of  diet,  Tait  v.  Murphy,  80  Ala.  440;  Fink 

fraud  should  have  been  submitted  to  v.   Phelps,   30  NIo.  App.    431;   article 

the    jury.      Yarborough    v.    Weaver,  Directing  Verdict,  vol.  6,  p.  667. 

(Tex.  Civ.  App.  1893)  22  S.  W.  Rep.  771.  Evidence   of    Fraud.  —  Where,    in    a 

1.  WoUner  v,  Lehman,  85  Ala.  274;  claim  case,  the  attaching  party  inlro- 

Nelson  v.  Warren,  93  Ala.  408;  Detroit  duces  evidence  that  the  property  was 

Steel,  etc.,  Co.  v,  Whitney.  57  111.  App.  fraudulently  conveyed  to  the  claimant 

164;  King  V.  Bird,  85  Iowa  535;  Mar-  by  the  defendant  in  attachment,  it  is 

tin  V.  Fox,  40  Mo.  App.  664;  Spring-  erroneous  to  direct   a  verdict  for  the 

field  Engine,  etc.,  Co.   v.  Glazier,  55  claimant.     St.  Louis  Wire-Mill  Co.  v. 

Mo.  App.  95;  Wear  r.  Sanger,  91  Mo.  Lindheim,  (Tex.   App.  1892)  18  S.   W. 

348;  Huston  V.  Curl,  8  Tex,  239;  Peter-  Rep.  675.     And  where  the  plaintiff  in 

son  V.  Woolery,  9  Wash.  390.  attachment  alleges  that  the  transfer  to 

ninatrations.  —  On  trial  of  the  right  the  claimant  by  the  defendant  in  at- 

of  property  to  certain  slaves  seized  on  tachment  was  fraudulent,  and  there  is 

attachment,  where  no  question  of  ad-  evidence  that  the  debt  upon  which  the 

verse  title  is  raised,  a  charge  on  that  attachment  was  founded  was  in  exist- 

branch     is     properly    refused.      Yar-  ence  at  the  date  of  such  transfer,  an 

borough  V,  Moss,  9  Ala.  382.  affirmative  instruction  for  the  claimant 
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6.  Verdict  — SedponsWenMi  to  Imuo.  —  The  verdict  in  a  proceeding 
for  the  trial  of  the  right  of  property  must  be  responsive  to  the 
issues  submitted.^ 

Blfpodag  of  Imno.  —  The  verdict  musty  of  course^  dispose  of  the 
issue  submitted.' 

is  improper.    Yarborouj^h  r.  Weaver,  The  court  said:    *'  The  state  bank  in 

(Tex.  Civ.  App.  1893)  22  S.   W.  Rep.  her  interplea  claimed  each  and  all  of 

771.  the  negroes  attached,  and  the  title  to  all 

1.  Nelll  V.  Biilingsley,  49  Tex.  161 ;  was  involved  in  a  single  issae.    The 

Nolan    V.    Deutsch,   23    Mo.   App.    i;  investigation  of  the  jury  was  not  con- 

Piano   Mfg.   Co.   v,   Cunningham,  73  fined  to  one  only,  bat  they  were  bound 

Mo.  App.  376.     See  in  general  article  under  the  issue  to  make  a  final  dis- 

Verdict.  position  of  the  whole.     True  it  is  that 

In  Missouri  it  has  been  held  that  they  were  not  required  to  find  that  all 
though  attached  property  has  been  sold  belonged  to  the  same  party,  yet  the 
the  issue  on  an  interplea  is  still  verdict  to  support  a  judgment  should 
whether  the  property  is  that  of  the  in-  haee  found  either  in  whole  or  in  part 
terpleaderor  not,  and  the  verdict  must  for  the  one  or  the  other.  They  were 
respond  to  that  issue  instead  of  being  legally  bound  to  dispose  of  the  whole 
for  the  money.  Piano  Mfg.  Co.  v,  issue,  and  in  so  doing  they  must  neces- 
Cunningham,  73  Mo.  App.  376;  Hew-  sarily  hai^e  assigned  the  entire  prop- 
son  V,  Tootle,  72  Mo.  632;  Mills  v.  erty  to  the  one,  or  partly  to  the  one 
Thomson,  61  Mo.  415;  Nolan  v.  and  partly  to  the  other.  The  verdict 
Deutsch,  23  Mo.  App.  i;  Rindskoff  therefore  is  a  mere  nullity,  and  as  such 
V.  Rogers,  34  Mo.  App.  126.  cannot  support  the  judgment  rendered 

ttgning  by  Jury,  —  In  Illinois  it  was  upon   it."     But  see   Lewis   v.    Lewis, 

early  held  that  the  jurors  need  not  sign  Minor  (Ala.)  95i  wherein  it  was  held 

the  verdict  where  the  trial  is  in  the  cir-  that  a  finding  that  part  of  the  property 

cuit  court,  but  only  where  it  is  before  levied  on  was  subject  to  the  execution 

the  officer.     Harrison  v.  Singleton,  3  but  silent  as  to  the  residue  was  equiv. 

III.  21.  alent  to  finding  that  the  residue  was 

Setting  Oat  Name  of  Defendant  in  Pro-  not  subject. 

O68S.  —  In  Hall  V,  Dargan,  4  Ala.  696,  OwnorBhip  of  Property.  —  A  verdict,  on 

it  was  held  that  the  omission  of  the  the  trial  of  the  right  of  property,  that 

jury  to  insert  in   the  verdict  the  sur-  the  execution    is  *'  a  lien   upon   and 

name  of  the  defendant  in   execution  bound  the  property '*  is  equivalent  to  a 

was  immaterial.  finding  that  it  is  the  property  of  the  de- 

Baaaon  for  Imposing  Damages  on  Claim-  fendant  in  the  execution.     Tucker  v. 

ant.  —  In    Bettis    v.    Taylor,    8    Port.  Bond,  23  Ark.  268.     See  also  Thomas 

(Ala.)  564,  it  was  held  that  it  was  not  v.  Estes,  2  Smed.  &  M.  (Miss.)  439.    A 

necessary  that  a  verdict  imposing  dam<  verdict  finding  the  title  to  be  in  the 

ages  on  the  claimant  for  vexatiously  defendant  in  attachment  is  sufficiently 

interposing  the  claim  should  express  explicit,  as  such  finding  negatives  title 

any  reason  for  such  imposition.  in  the  claimant.     Sheldon  v.  Reihle,  2 

Setting  Aside  Yerdiot.  —  In  N^ew  York  III.  519. 

the  determination  by  a  sheriff's  jury  as  Ownership  at  Time  of  Levy.  —  Where  a 

to  the  validity  of  a  claim  made  by  a  jury  is  impaneled   to  inquire  whether 

third  person  to  property  levied  upon  the  claimant  was  the  owner  and  en- 

under  an   attachment   is   not   such   a  titled  to  the  possession  of  property  at 

judicial  determination  as  entitles  either  the  time   an    attachment    on    it    was 

party  to  review  it  by  a  motion  to  set  levied,  and  a  verdict  in  the  claimant's 

aside  the  verdict.      Cohen   v.   Climax  favor  is  returned,  such  verdict  will  be 

Cycle  Co.,  19  N.  Y.  App.  Div.  158.  deemed  a   finding  that    the   property 

9.  State    Bank  v.  Byrd,  8  Ark.  152.  was  the  claimant's  at  the  time  of  the 

In   this   case   an    interplea   was   filed  levy,  though  no  time  was  specified  in 

claiming  three  negroes  levied  on  under  the  verdict.     Schwein  v,  Sims,  2  Met. 

attachment.      The  jury  reported  that  (Ky.)209. 

one  of  the  negroes  was  the  property  of  Extent  of  Interest.  —  Where  property 

the    interpleader    but  that  they   were  has  been  attached  and  sold  as  perish- 

unable   to  agree  as  to  the  other  two.  able  and  an  interplea  is  filed  therefof 
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Amwriiig  TalM  of  Proporty.  —  In  some  states  the  value  of  the  prop- 
erty should  be  assessed  in  the  verdict  if  the  finding  is  against  the 
claimant.^ 

Amwriiig  Xaoh  Artiola  Separately.  —  Some  statutes  also  require  the 
jury,  on  finding  against  the  claimant,  to  assess  separately  as  far  as 
practicable  the  value  of  each  article  levied  on.' 

in  the  attachment  proceeding,  and  it  to  strike  out  a  valuation  placed  on  the 
appears  thai  the  interpleader  has  only  husband's  interest  in  the  two  articles, 
a  special  interest  in  the  property  de-  9.  Brumby  v,  Langdon,  lo  Ala.  747; 
rived  from  the  attachment  defendant,  a  Jordan  v,  Collins,  107  Ala.  572;  Town- 
verdict  for  the  interpleader  should  find  send  V,  Brooks,  76  Ala.  308;  Tait  v, 
the  extent  of  his  interest.  Nelson  Murphy,  80  Ala.  440;  Weil  v.  Shedd, 
Distilling  Co.  r.  Hubbard,  53  Mo.  App.  (Miss.  1890)  8  So.  Rep.  329;  Penrice  v. 
23.  See  also  McLaughlin  v.  Ham,  84  Cocks,  i  How.  (Miss.)  227;  Walker  v, 
Ga.  786.  Sinking  Fund  Com'rs,  i  Smed.  &  M. 

General  Yerdiot.  —  In  Wilber  v,  Kray,  (Miss.)  372;  Pritchard  v,  Myers.  3  Smed. 

73  Tex.  533,  it  was  held  that  a  verdict  &  M.  (Miss.)  42;  Kibble  v.  Butler,  14 

generally  **  for  the  plaintiff"  or  **  for  Smed.  &  M.  (Miss.)  207. 

the    defendant"    would    be    decisive  Fraetloability  of   Separate  Aiaesement 

of  the  issues  in  favor  of  the  party  for  —  Ozen  and  Carts.  —  Where   the   prop- 

whom   a  verdict  was  so  found.     See  erty  in   controversy  consists  of  four 

also  Williams    v,  Jones,   2  Ala.  314;  yoke  of  oxen  and  certain  carts.  It  is 

Perkins    v,    Mayfield,   5    Port.    (Ala.)  practicable  for  the  jury  to  assess  sep- 

182;  Swofford  Bros.  Dry-Goods  Co.  v.  arately  the  value  of   each   article  in- 

Smiih-McCord  Dry-Goods  Co.,  (Indian  volved.  Tait  v.  Murphy,  80  Ala.  440. 
Ter.  1896)37  S.  W.  Rep.  103.                  »     lint   and  Seed  Cotton.  —  Where    the 

1.  Linn  v,  Wright,  18  Tex.  317,  property  consists  of  several  bales  of 
wherein  It  was  said:  "  In  the  ruling  lint  cotton  and  several  thousand 
of  the  court  refusing  to  instruct  the  pounds  of  seed  cotton,  the  value  of 
jury  to  find  the  value  of  the  property,  each  must  be  assessed  separately  where 
we  are  of  opinion  there  is  error.  In  no  difference  in  the  quality  of  the  cot- 
order  to  render  the  judgment  contem-  ton  is  shown.  Townsendr.  Brooks,  76 
plated  by  the  statute  it  is  essential  that  Ala.  308. 

the  value  of  the  property  should  be  Impractioahility  of  Separate  Asseesment 

ascertained."    See  also  Neill  v.   Bil-  — Chemioal  and  Philosophical  Apparatns. 

lingsley,  49  Tex.  161;  Floege  v.  Wied-  —  In  Brumby  v,  Langdon,  10  Ala.  747, 

ner,  77  Tex.  311;  Wollner  v,  Lehman,  it  was  held  that  where  the  property 

85   Ala.   274;    Peterson  v.    Wright,   9  levied  on  consisted  of  a  chemical  and 

Wash.  202.  philosophical    apparatus   it  would  be 

In  Missouri  it  has  been  held  that  the  impracticable  to  assess  the  value  of 
▼erdict  on  trial  of  issues  under  an  in-  each  instrument  separately, 
terplea  in  attachment,  if  for  the  inter-  Sawmill  Irons  and  Apparatus  for  Bun- 
pleader,  should  be  simply  that  he  is  ning  Saw. —  In  Kibble  v,  Butler,  14 
the  owner,  and  need  not  find  the  value.  Smed.  &  M.  (Miss.)  207,  it  was  held  that 
S.  Albert  Grocer  Co.  v,  Goetz,  57  Mo.  it  was  not  erroneous  in  a  jury  to  assess 
App.  8.  the  value  of  "  sawmill  irons  and  the 

Value  Hot  in  Issue.  —  In  Latham  v,  apparatus  for  running  the  saw"  as  a 
Selkirk,  11  Tex.  314,  it  was  held  that  single  article,  nor  to  assess  as  one  item 
the  jury  need  not  find  the  value  of  the  the  "  hoop,  hopper  and  apparatus  "  of 
property  where  its  value  was  not  ex-  a  mill  levied  on. 
pressly  put  in  issue.  See  also  Peter-  FreenmptionofPraotioahility.  —  In  Tor- 
son  V,  Wright,  9  Wash.  202;  Ratcliff  v.  dan  r.  Collins,  107  Ala.  572,  it  was  held 
Hicks,  23  Tex.  173.  that  where  the  jury  failed  to  assess  sep- 

Striking  Out  Yaluation.  —  In  Clouser  arately  the  value  of  each  article  levied 

V,   Patterson,   122  Pa.  St.   372,  it  was  on,  it  would  be  presumed  on  a  motion 

held  that  where,  on  a  feigned  issue  for  in   arrest   of    judgment   that   it    was 

property  levied  on  by  the  defendants  impracticable  to  make  such  separate 

as  the  properly  of  the  plaintiff's  hus-  assessment. 

band,  the  verdict  was  for  the  plaintiff  Amendment.  —  Where  on  a  trial  of 

for  all  but  two  articles,  it  was  proper  the  right  of  properly  the  verdict  of  the 
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TTTT  JiTBOKEHT  —  1.  Conformity  to  Verdict.  —  The  judgment, 
in  a  proceeding  to  try  the  right  of  property,  should,  of  course, 
follow  and  conform  to  the  verdict.* 

2.  When  Against  Claimant  —  Dependency  on  statute.  —  The  form  of 
judgment  entered  against  a  defeated  claimant  in  a  trial  of  the 
right  of  property  is  dependent  on  the  statute.* 

jury  assessed  the  value  of  the  property  judgment  declares  that  the  property 
in  gross,  and  at  a  subsequent  day  of  **  be  condemned  to  the  satisfaction  of 
the  term  and  after  the  discharge  of  the  the  plaintiff's  debt."  Townsend  v. 
jury  the  court  on  motion  altered  the  Brooks,  76  Ala.  308. 
verdict  so  as  to  assess  the  separate  In  Arkanias  on  the  trial  of  an  inter- 
value  of  each  article  levied  on,  whereby  plea,  if  the  property  be  found  subject 
the  gross  sum  of  the  amended  verdict  to  the  attachment,  the  judgment 
was  considerably  less  than  the  original  should  be  that  the  plaintiff  have  execu- 
verdict,  this  was  held  to  be  error,  tion  against  the  property,  and,  if  the 
Walker  v.  Sinking  Fund  Com'rs,  i  same  is  not  delivered  to  tiie  sheriff  by 
Smed.  &  M.  (Miss.)  372.  the  intervener  on  demand,  that  execu- 
Eftoppel  of  Claimant  to  Objeet.  —  The  tion  issue,  on  the  return  of  the  facts  in 
claimant  cannot  object  that  the  jury  on  the  scire  facias  by  the  sheriff,  against 
finding  against  him  did  not  assess  by  the  interpleader  and  his  securities, 
their  verdict  the  separate  value  of  each  Adams  v.  Hobbs,  27  Ark.  i;  Box  v. 
article  of  property  claimed,  as  the  fail-  Goodbar,  54  Ark.  6. 
ure  so  to  do  places  him  in  a  more  And  on  the  trial  of  an  interplea  in 
favorable  condition  than  he  would  an  action  of  replevin  no  judgment 
otherwise  be.  Hardy  v.  Gascoignes,  6  for  either  properly  or  money  (except 
Port.  (Ala.)  447;  Phelan  v,  Fancher,  5  for  costs)  can  be  rendered  against  the 
Ala.  449.  See  also  Burnett  v.  Maxey,  interpleader,  where  the  property  has 
9  Port.  (Ala.)  410.  never  been  delivered  to  him.    Chandler 

1.  Thomas  v.  Estes,  2  Smed.  &  M.  v.  Smith,  34  Ark.  527. 

(Miss.)  439;  Been  v.  Lindsey,  2  Smed.  In  Iowa  it  has  been  held  tliat  the 

&  M.  (Miss.)  581.  court  can  only  pass  on  an  intervener's 

In  Alabama  a  judgment  following  the  claim  to  the  property  and  cannot  ren- 

verdict    should     specify  the    separate  der  a  money  judgment  against  him  for 

value  of  the  several  articles  levied  on.  its   value.     Ciarinda  Valley    Bank   v. 

Townsend  v.  Brooks,  76  Ala.  308.  Wolf,  loi  Iowa  51. 

Deseription  of  Property.  —  In  Doane  v.  In  Xiohigan  it  has  been  held  that  a 

Glenn,  i  Colo.  495,  it  was  held  that  a  claimant  in  garnishment  proceedings, 

judgment   in   favor    of    interpleading  on  a  verdict   that  he  is  not  entitled  to 

claimants  in  attachment  should  recite  the  fund  deposited  in  court  by  the  gar- 

that  the  property  adjudged  to   be  re-  nishee,   cannot  be   made    liable  to  a 

stored  was  the  properly  described  in  money  judgment  in  favor  of  the  plain- 

the  interplea.  tiff  for  the  amount  of  his  claim,  but  can 

2.  In  Alabama  where  the  claimant  of  only  be  concluded  by  the  judgment 
property  is  defeated  on  the  trial  of  the  from  recovering  of  the  garnishee, 
right  of  property  the  proper  judgment  Pecard  v.  Home,  91  Mich.  346. 

is  a  condemnation  of  the  property  to  In  Texas  in  a  proceeding  under  the 
the  satisfaction  of  the  levy,  and  not  a  statute  to  try  the  right  of  property 
judgment  for  the  value  of  the  prop*  levied  upon  to  satisfy  a  judgment,  if 
erty.  Gray  v.  Raiborn,  53  Ala.  40:  the  issue  is  determined  against  the 
Wallis  V.  Rhea,  10  Ala.  451;  Seamans  claimant,  judgment  should  be  rendered 
V.  White,  8  Ala.  656;  Derrett  r.  Alex-  against  him  and  the  sureties  on  his  bond 
ander,  25  Ala.  265;  Seisel  v.  Folmar,  for  the  value  of  the  property  with  inter- 
103  Ala.  491;  Gayle  v,  Bancroft,  17  est  from  the  date  of  the  bond.  Living- 
Ala.  351;  Roberts  z'.  Burgess,  85  Ala.  stone  v.  Wright,  68  Tex.  706;  Wills  Point 
192;  Fryer  v.  Dennis,  2  Ala.  144;  Bank  v.  Bates,  76  Tex.  329;  Martin  v. 
Langworthy  v.  Goodall,  76  Ala.  325;  Harnett,  86  Tex.  517;  Floege  f^.  Wied- 
Tobias  v.  Treist,  103  Ala.  664;  Ramey  ner,  77  Tex.  311;  Dupree  v.  Woodruff, 
V.  W.  O.  Peeples  Grocery  Co.,  108  Ala.  (Tex.  1892)  19  S.  W.  Rep.  469:  Harris?'. 
476  And  where  the  levy  is  made  un-  Schuttler,  (Tex.  Civ.  App.  1893)245.  W. 
der  an  execution,  it  is  sufficient  if  the  Rep.  989;    Muenster  7'.  Tremont   Nat. 
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In  Alternative.  —  In  some  states  it  is  held  that  on  a  verdict  against 
the  claimant  judgment  should  be  rendered  in  the  alternative,  for 
the  specific  property,  if  to  be  had,  and  if  not,  for  its  value  as 
assessed  by  the  jury.^ 

Aiaeesing  Value  of  Property.  —  It  is  also  held  in  some  states  that  a 
judgment  against  a  defeated  claimant  should  set  out  the  value  of 
the  property.*  In  such  states,  where  no  issue  is  made  as  to  the 
correctness  of  the  sheriff's  assessment  of  the  value  of  the  prop- 
erty, and  there  is  no  other  evidence  of  value  offered,  the  court  is 
warranted  in  finding  the  value  so  assessed  as  the  real  value.' 

Bank,  (Tex.  Civ.  App.  1898)  46  S.  VV.        Writ     of    Inquiry.  — In    Clarke     v. 

Rep.  277;    Gilmour  v.  Heinze,  85  Tex.  Parker.  63  Miss.  549,  which  was  a  trial 

76.     See  also  Blakenship  v.  Tharman,  of  a  claimant's  issue  as  to  twenty  bales 

68  Tex.  671;  Pittman  v.  Rotan  Grocery  of  cotton  seized  under  attachment,  the 

Co.,  15  Tex.  Ci^r.  App.  676.  jury  awarded  part  to  the  claimant,  and 

In  Weft  Virginia  it   has   been  held  the    rest  to   the   plaintiff.     The    value 

that  in  a  proceeding  to  determine  an  of  the  cotton  was  not  assessed  by  them, 

adverse   claim   to   property  levied   on  The   lower  court  adjudged    that    the 

under  process  no  judgment    for    the  claimant  be  paid  according  to  the  ver- 

value  of  the  property  can  be  entered  diet  of  the  jury  out  of  the  proceeds  of 

against     the    claimant.       Bartlett    v.  the  cotton  in  controversy,  and  that  the 

Loundes,  34  W.  Va.  493.  remainder  be  paid  to  the  plaintiff  as 

1.  Thomas  v.  Estes,  2  Smed.  &  M.  being  the  money  of  the  defendant  in 
(Miss.)  439.  wherein  the  court  said:  the  attachment.  The  sheriff  in  mak- 
"  The  judgment  is  not  in  keeping  with  ing  his  return  valued  the  cotton  at  so 
the  verdict.  A  trial  of  the  right  of  much  per  bale,  and  not  by  the  pound, 
property  is  assimilated  by  the  statute,  No  writ  of  inquiry  was  asked  in  the 
after  issue  made,  to  the  action  of  court  below.  It  was  held  that  the  ver- 
detinue.  After  a  verdict  for  the  plain-  diet  of  the  jury  must  stand,  but  that 
tiffs  in  execution,  the  court  should  the  case  be  remanded  so  that  a  writ  of 
have  pronounced  a  judgment  in  the  inquiry  might  be  prosecuted,  and  a 
alternative,  for  the  specific  property  if  proper  judgment  rendered  on  the  ver- 
to  be  had,  and  if  not,  for  its  value  as  dici. 

assessed   by  the   jury.     This  and   no  3.  Wright  v.  Henderson,  12  Tex.  46, 

more  is  the  proper  judgment,  as  based  wherein  it  was  said:     *'  It  is  objected 

on  the  verdict,  that  the  court  should  that  the  court  gave  judgment  upon  the 

render."     See  also  Been  v.  Lindsey,  2  value  of  the  property  as  assessed  by 

Smed.  &  M.  (Miss.)  581.  the  sheriff,  without  other  evidence  of 

2.  Martin  v,  Ilartnett,  86  Tex.  674.  its  value.     There  was  no  averment  or 
Yalne   of   ITse  of  I^operty.  —  In    Ft.  offer  on  behalf  of  the  claimant  to  prove 

Worth  Pub.  Co.  v.  Hitson,  80  Tex.  216.  that  the  property  was  of  a  less  or 
it  was  held  that  on  a  trial  of  the  right  different  value  from  that  assessed  by 
of  property  taken  under  several  writs  the  officer.  No  question  was  made  al 
of  attachment  in  favor  of  several  plain-  the  trial  as  to  the  value  of  the  property, 
tiffs,  a  judgment  against  the  claimant  It  may  be  conceded  that  the  primary 
should  not  be  a  joint  one  in  favor  of  object  of  the  statute,  in  requiring  the 
all  the  plaintiffs,  but  it  should  establish  sheriff  to  assess  the  value  of  the  prop- 
the  priorities  of  the  several  plaintiffs  erty,  was  to  regulate  the  amount  of  the 
and  it  should  determine  the  value  of  bond  required  of  the  claimant;  yet 
the  use  of  the  property.  See  also  where  the  correctness  of  his  assess- 
Keating  v.  Julian,  (Tex.  Civ.  App.  ment  was  not  questioned  and  no  other 
1893)  23  S.  W.  Rep.  607.  evidence  of  value  was  offered,  the 
Valae  at  Time  of  Trial. —  In  Johnston  court,  we  think,  was  warranted  in  re- 
V.  Standard  Oil  Co.,  71  Miss.  397,  it  was  garding  the  value  thus  assessed  as  the 
held  that  a  judgment  in  favor  of  a  sue-  real  value,  and  might  properly  adopt  it 
cessful  plaintiff  in  a  claimant's  issue  as  the  rule  in  estimating  the  damages, 
should  te  for  the  value  of  the  property  which  by  the  statute  it  was  the  duty  of 
at  the  time  of  the  trial  and  not  at  the  the  court  to  award  against  the  claim- 
time  it  was  received  by  the  claimant.  ant."     See  also  Chapman  v.  Allen,  15 
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3.  When  in  Favor  of  Claimant.  —  The  statute  also  governs  as  to 
the  judgment  to  be  entered  when  the  issue  on  a  trial  of  the  right 
of  property  is  found  in  favor  of  the  claimant.* 

Koney  Judgment.  —  In  some  states  it  is  held  that  a  money  judg- 
ment cannot  be  rendered  in  favor  of  the  claimant.* 

4.  By  DefEtnlt.  —  A  judgment  by  default,  in  a  trial  of  the  right 
of  property,  should  contain  such  recitals  as  are  required  by  statute 
to  be  set  out  in  a  judgment  on  the  merits.' 

6.  Amendment  —  Clerical  errors  in  a  judgment  in  a  trial  of  the 
right  of  property  may  be  amended.^ 

Tex.  ayS;   Saunders  v.  Ireland,  (Tex.  415;  Rindskoft  v.  Rogers,  34  Mo.  App. 

Civ.   App.    1894)  27  S.   W.  Rep.  880;  126;   McLean  v.  Douglass,  6  Ired.  L. 

York  V,  Lc  Gierse,  i  Tex.  App.  Civ.  (N.  Car.)  233. 

Cas.,    §    1327;    Ratcliff    v.    Hicks,    23  3.  Martin  v.  Harnett,  86  Tex.  517, 

Tex.    175;  Aiken   v.  Kennedy,  z  Tex.  wherein  it  was  held  that  where  a  claim* 

App.   Civ.    Cas.,   §  1321;  Peterson   v.  ant  to  property  levied  on  makes  de- 

Woolery,  9  Wash.  390.  fault,    judgment    should    be    entered 

1.  See    the  statutes  of  the  several  against  him  fixing  the  amount  of  the 
states,  and  the  following  cases:    Swift  claim  of  the  plaintiff  for  which  execa- 
V,  Guy,  (Indian  Ter.   1899)  49  S.  W.  tion  may  issue,  as  well  as  ascertaining 
Rep.  46;  Williams  v,  Braden,  57  Mo.  the  value  of  the  property  levied  on. 
App.  317;  Fly  r.  Grieb,  62  Ark.  209.  Before    Tender   of  Issiie.  —  la    Texas 

In  TexM  it  has  been  held  that  on  a  after  an  appearance  by  the  claimant 
trial  of  the  right  of  property,  where  the  and  an  order  of  court  directing  issues 
claimant  recovers,  the  proper  judgment  to  be  made  up,  a  judgment  by  default 
is  ;  hat  the  plaintiff  take  nothing  by  his  cannot  be  taken  against  the  claimant 
suit  and  that  the  claimant  recover  costs,  without  a  tender  of  issues  by  the  plain- 
Ross  V.  Williams,  78  Tex.  371.  tiff.     Harry  r.  City  Nat.  Bank,  10  Tex. 

Preoeeds  of  Sale  of  Property.  —  In  Fly  Civ.    App.    51;    Field    v.    Fowler,    62 

V.  Grieb,  62  Ark.  209,  it  was  held  that  Tex.  68. 

a  judgment  for  the  intervener  in  an  at-  SpeoifloatioiL  of  Amonnt.  —  In  Claugh- 

tachment  suit  should  be  for  costs  and  ton  v.  Black,  24  Miss.  185,  it  was  held 

the   proceeds  of  the   property  in   the  that,  in  a  trial  of  the  right  of  property, 

sheriff's  hands,  and  not  for  the  prop-  a  judgment  by  default  which  failed  to 

erty  or  its  value,  where  the  attached  specify  the  amount  for  which  it   was 

property  has  been  sold,  and  the  pro-  rendered,  was  void, 

ceeds  delivered  to  the  sheriff.     See  also  4.  Gray    p.    Raibom,    53    Ala.    40, 

Williams  v,  Braden,  57  Mo.  App.  317;  wherein  it  was  held  that  a  judgment 

Rogers,  etc.,  Hardware  Co.  v.  Randell,  against  the  claimant  for  the  assessed 

69  Mo.  App.  342;  St.  Louis  Brewing  value  of  the  property  was  a  mere  cler- 

Assoc.  V.  Drulinger,  62  Mo.  App.  485.  ical  misprision,  amendable  on  motion. 

Satisfaction  of  Glaim.  —  In  Whalen  v.  See    also    Ramey  v.   W.   O.    Peeples 

McMahon,  16  Colo.  373,  an  intervener  Grocery  Co.,    ro8  Ala.  476;  Wallis  v, 

claimed  garnished  property  by  reason  Rhea,  10  Ala.  451;  Hinzie  v.  Ward,  i 

of  an   assignment  of  the  property  to  Tex.  App.  Civ.  Cas.,  §  1314. 

him  by  the  debtor.     It  appeared  that  Judgment  in  Singular  Instead  of  PlnraL 

the  assignment  was  not  absolute,  but  —  A  judgment  in  the  singular  number 

was  executed  as  security  for  such  in-  "  that  the  plaintiff  recover  of  the  claim- 

debtedness  as  the  assignor  might  incur  ant,"  there    being    several   plaintiffs, 

to  the  assignee.     It  was  held  that  judg-  will  be  deemed  a  mere  clerical  error, 

ment  should  be  given  for  the  intervener  as  the  intendment  is  that  the  recovery 

for  only  so  much  of  the  fund  as  was  is  against  those  who  are  parties  to  the 

necessary  to  satisfy  his  debt.  Issue.     Phelan  v.  Fancher,  5  Ala.  449. 

2.  Williams  v.  Braden,  57  Mo.  App.  Amendment  on  Appeal.  —  Where  a 
317;  Hewson  v,  Tooile,  72  Mo.  632;  judgment  against  the  claimant  In  atrial 
Piano  Mfg.  Co.  v.  Cunningham,  73  of  the  right  of  property  failed  to  fix  the 
Mo.  App.  376;  Nolan  v.  Deufsch,  23  amount  of  the  claim  of  the  plaintiff  but 
Mo.  App.  i;  Mills  v,  Thomson,  61  Mo.  the    record    on   appeal    disclosed    the 
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XIV.  CosTflb  —  The  costs  in  a  proceeding  to  try  the  right  of 
property  are,  as  a  rule,  regulated  by  the  statute  authorizing  the 
proceeding.* 

ZV.  SecohB  Ihtespobitioh  of  Claix.  —  Where  a  party  has  filed 
one  interplea  in  an  attachment  suit  and  on  the  trial  has  taken  a 
nonsuit,  it  is  not  error  for  the  court  to  strike  out  a  second  inter- 
plea" filed  by  him  in  the  same  cause  without  leave.' 

ZYI.  BeTUBN  of  PBOFEBTT — Content  of  Plaintiff  in  Seiinre  Prooess.  — 
Under  a  statute  providing  that  if  the  claimant  within  a  certain 
time  after  the  rendition  of  a  judgment  adverse  to  him  shall  return 
the  property  in  as  good  condition  as  he  received  it,  and  pay  for 
the  use  of  the  same,  together  with  the  damages  and  costs,  such 
delivery  and  payment  shall  operate  as  a  satisfaction  of  such  judg- 
ment, the  consent  of  the  plaintiff  in  the  process  under  which  the 
property  was  levied  on  is  not  necessary  to  a  return  of  the  property 
to  the  officer.* 

amount,  the  judgment  will  be  reformed  renew  their  claim.  If  this  proceeding  be 

by    the    appellate    court.      Martin    v,  allowable,  the  plaintiffs,  whatever  may 

Hartnett,  86  Tex.  674.  be  the  merits  of  their  claim,  will  never 

1.  See  the  statutes  of  the  several  get  a  judgment  against  ihe  garnishee, 
states,  and  generally  article  Costs,  vol.  The  court  rightly  struck  out  the  claim 
5,  p.  100.  filed   by  the   interpleaders,  under   the 

Discretion  of  Court.  —  In   Stewart  z,  circumstances  of  this  case.*' 

Outhwaite,   141  Mo.  562,  it  was  held  Bismiflsal  for  Lregnlarity. —  In  Benton 

not  to  be  an  abuse  of  discretion  to  tax  v.  Benson,  32  Ga.  354,  it  was  held  that 

all  the  costs  against  an  interpleader  in  a  claim  interposed  pending  an  attach- 

attachment  who  claimed  all  the  prop-  ment  and    dismissed    for  irregularity 

erty,   sphere  the  court  found   against  was  no  bar  to  the  interposition  of  a 

him  except  as  to  a  small  part  of  the  similar  claim  after  judgment, 

property.  Invalid  Verdict. —  In  State   Bank  &. 

Botii  Partiee  Partially  Baecessfol. —  In  Bryd,  8  Ark.   152,  it  was  held  that  a 

Lansing  v.   Bates,   11   111.   550,  it  was  verdict  in  favor  of  the  interpleader  in 

held  that  where,  on  a  trial  of  the  rfghl  an   action   by   attachment   for  one  of 

of  property,  both  parties  are  partially  three  slaves  claimed  in  the  interplea, 

successful,  each  is  entitled  to  a  judg-  without  a  finding  for  either  party  as  to 

ment  against  the  other  for  his  costs.  the   other   two,    was   a    nullity    upon 

Taxation  Against  Property. —  In  Fryer  which   no   valid    judgment  could    be 

V.   Dennis,  2  Ala.  144,  it  was  held  that  rendered;  and  after  such  verdict  the 

where  the  claimant  of  property  was  un-  interpleader  had  no  right  to  file  a  second 

successful  upon  the  trial  of  the  right,  interplea. 

he  became  liable  for  the  costs  of  the  8.  Willis  v.  Chowning,  go  Tex.  619. 

proceeding,  and  the  property  in  dispute  Betnm   Before    Trial.  —  In    Durst  v, 

cannot  be  sold  in  order  to  relieve  him  Padgitt,  5  Tex.  Civ.  App.  304,  it  was 

from  the  charge.  held  that  where  property  was  levied  on 

2.  Keiser  v.  Moore,  16  Mo.  179,  by  execution  and  claim  made  thereto, 
wherein  it  was  said:  **  As  the  interpo-  and  oath  and  bond  returned  Into  the 
sition  of  a  cla'm  to  the  property  at-  proper  court  for  the  trial  of  the  right  of 
tached  delays  the  proceedings  in  the  property,  the  claimant  could  not  relieve 
original  action  it  is  certainly  important  his  sureties  from  liability  on  the  bond 
that  it  should  be  made  and  determined  by  returning  the  property  to  the  sheriff 
as  speedily    as    practicable.      In    the  before  the  case  was  tried. 

present  case  the  same  parties  who  had  Snffldeney  of  Betnm.  —  A  direction  by 

claimed   the   property  and   had   their  the  claimant  to  the  oflScer  to  repossess 

right  to  it  tried  In  March,  1850,  and  the  himself  of  cattle  running  at  large  on  a 

judgment  of  the  court  aflSrmed  in  this  range  Is  a  delivery  to  him  within  the 

court,  come  again  in  May,  1851,  and  meaning  of  the  statute  set  out  in  the 

without  any  permission  of  the  court  text  where  the  cattle  had  been  origin<- 
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XVIL  Appeal  —  Obtaryanoe  of  SUtutory  Saqvirementi.  —  The  provi- 
sions of  the  statutes  relating  to  appeals  in  trials  of  the  right  of 
property  must  be  strictly  followed.* 

ally  takea  under  a  range  levy.  Willis  ment,  may  be  executed  by  an  attorney 
V.  Chowning,  z8  Tex.  Civ.  App.  625.        in  fact. 

And  a  direction  to  the  officer  to  re-  Bight  to  AppeaL  —  lo  Pennsylvania  it 
take  goods  in  a  storehouse  easily  acces-  has  been  held  that  no  appeal  lies  from 
sible  is  a  delivery  within  such  statute,     an  order  of  the  court  of  common  pleas 

Willis  V,  Chowning,  t8  Tex.  Civ.  App.  granting   a  sheriff's  interpleader   rule 

625.  and  subsequently  awarding  an  issue. 

BispoMOfsing  Claimant.  —  In  Russell  White  v,  Rech,  171  Pa.  St.  82.  See  also 
V.  Slayton,  17  Ga.  277,  it  was  held  that  Bain  v.  Funk,  61  Pa.  St.  185;  Zacha- 
the  superior  court  had  authority  to  rias  v.  Totton,  90  Pa.  St.  286. 
order  its  sheriff  to  dispossess  a  claim-  To  What  Court  Appeal  Lies.  —  In  lUi- 
ant  who  was  in  possession  of  land,  the  ncis  it  has  been  held  that  a  proceeding 
title  and  right  of  present  possession  to  in  a  county  court  for  the  trial  of  the 
which  had  been  determined  against  right  of  property  was  not  a  suit  at  law 
him,  upon  trial  of  an  issue  formed  or  in  chancery  wiihin  the  meaning  of 
under  the  claim  statute,  and  judgment  the  statute  providing  for  an  appeal  to 
entered  directing  the  same  to  be  sold;  the  appellate  court  in  suits  at  law  or  io 
and  to  put  the  purchaser  into  possession  chancery,  but  was  a  statutory  proceed- 
thereof,  ing  from  which  an  appeal  would  lie  to 

Diiohargo  from  Custody  of  Sheriff.  —  In  the  circuit  court.     Pease  v.  Waters,  66 

Pease  v.    Waters,  66   111.   App.  359,  it  111.  App.  359. 

was  held  that  a  plaintiff  in  a  proceed-  Parties  to  Appeal.  —  In  Farrell  v.  Pal- 
ing to  try  the  right  of  property  levied  terson,  43  Hi.  52,  it  was  held  that  where 
upon  and  in  the  custody  of  the  sherifif  a  sheriff  levies  upon  the  same  pr«>perty 
was  a  mere  claimant  of  the  property,  by  virtue  of  two  executions  in  favor  of 
and  the  parties  having  the  control  of  two  distinct  parties  against  the  same 
the  process  by  which  the  sheriff  re-  defendant,  and  the  property  is  claimed 
tained  possession  of  the  same  might  by  a  third  party  as  against  both  execu- 
consent  that  it  be  discharged  from  such  tions,  and  a  joint  trial  of  the  right  of 
possession  without  the  consent  of  such  property  is  had  before  a  sheriff's  jury 
claimant.  and  a  verdict  rendered  in  favor  of  the 

Disposition  of  Prooeeds  of  Bale.  —  Where  claimant,  the  plaintiff  to  either  execu- 

several  separate  aiiacliinent  suits  are  tion  has  a  separate  and  independent 

begun  against  an  insolvent  debtor,  and  right  to  an  appeal  without  reference  to 

a  third  person  files  an  interplea  in  each  the  action  of  the  other, 
sdit  claiming  the  attached   property,        Possesuon  of  I^porty  Pending  AppeaL 

and   the    property  is  sold   by  consent  —  Where  a  person  claims   money  at- 

of  the  court,  the  proceeds  to  await  the  tached  in  an  action  to  which  he  is  not 

order  of  the  court,   no  disposition  of  a  party,  and  has  a  trial  of  the  right  to 

such  proceeds  can  be  made  till  all  of  such  property  before  a  justice,  and  the 

the  suits  have  been  determined.     State  justice  enters  judgment  that  the  plain- 

V,  Hockaday,  132  Mo  227.  tiff  is  entitled  to  recover  from  the  de- 

1.  Appeal  Bond.  —  Rozier  t/.  Williams,  fendant  the  amount  claimed  by  him 
92  111.  187,  wherein  it  was  held  that  in  his  bill  of  particulars  with  costs, 
where  the  bond  on  appeal  was  not  given  that  the  order  of  attachment  was  prop- 
within  five  days  from  the  entry  of  judg-  erly  issued,  that  the  property  attached 
ment,  as  the  statute  required,  the  court  is  the  property  of  defendant,  and  that 
acquired  no  jurisdiction  and  could  not  it  bf'  disposed  of  according  to  law,  and 
try  the  appeal  without  the  consent  of  no  judgment  is  entered  against  the 
the  appellee.  See  also  Pearce  v.  Swan,  claimant  for  the  costs  that  have  accrued 
2  111.  266;  McGowan  v.  Duff,  41  111.  on  account  of  the  trial:  and  thereafter 
•A>pp.  57;  People  v.  Ward,  41  111.  App.  the  claimant  undertakes  to  appeal,  and 
464.  executes  an  appeal   bond  conditioned 

In  Sheldon  %k  Reihle,  2  111.  519,  it  that  he  will  prosecute  his  appeal  to 

was  held  that  a  bond  on  appeal  from  effect  and  without  unnecessary  delay, 

the  decision  of  a  sheriff's  jury,  on  trial  and  satisfy  such  judgment  and  costs  as 

of  the  right  to  property  taken  on  attach-  may  be  rendered  against    him;   such 

1194  Volume  XVIII. 


AppMd.  TRIAL  OR  AppmL 

Appeal  from  Jutioe.  —  On  a  trial  of  the  right  of  property  before  a 
justice  of  the  peace  it  has  been  held  that  no  particular  form  of 
**  prayer"  for  the  allowance  of  an  appeal  is  required,  nor  need 
any  notice  be  given  the  opposite  party  of  an  intention  to  appeal.* 
On  such  an  appeal  the  issues  are  such  as  are  necessary  to  determine 
the  proper  disposition  of  the  property.' 


claimant  is  not  entitled  by  virtue  of  his  dismissal   by    the    plaintiff,   to    allow 

appeal  or  the  fill -^0- of  his  appeal  bond  claimants'  issues  to  be  made  up  and 

to  the  possession  of  the  property  at-  tried,  although  no  trial  thereof  was  had 

tached  pending  the  appeal.     Edwards  in  the  justice's  court,  for  the  appeal  of 

V.  Ellis,  27  Kan.  344.  the  plaintiff  on  the  main  issue  carries 

Waiver  of  Bight  to  DlsmiM  Appeal.  —  with  it  all  such  ancillary  issues  as  are 

The  fact  that  a  party  to  a  trial  of  the  necessary  to  determine  the  proper  dis- 

right  of  property  had  not  properly  per-  position  of  the  property, 
fected  his  appeal  by  praying  for  it  on        In  Sims  v.   Goettle,  82  N.  Car.  268, 

the  day  of  the  trial  cannot  be  urged  for  property  seized  under  attachment  be- 

the  first  time  in  the  appellate  court  as  fore  a  justice  was  replevied,  under  a 

a  ground  for  the  dismissal  of  the  appeal,  decision  of  the  justice  that  it  was  the 

Aldridge  v.  Glover,  53  111.  App.  137.  only  remedy,  by  a  claimant  who  gave 

1.  Hughes  v.  Glover,  53  111.  App.  141,  an   undertaking    to   pay   the   plaintiff 

wherein  it  was  held  that  a  desire  or  in-  such  judgment  as   he   might   recover 

tention  to  appeal  made  known  in  any  against  the  defendant.     Subsequently 

way  to  the  justice  was  sufficient.  the  claimant  was  permitted  to  inter- 

8.  Issues  Determinable.  —  In  Tyner  v.  plead,  and  an  undertaking  was  sub- 

Gapin,  3  Blackf.  (Ind.)  370,  it  was  held  stituted    for  the  one  originally  filed, 

that  where,  on  trial  in  a  justice  court  stipulating  to  pay  the  plaintiff's  judg- 

in  an  attachment  proceeding,  title  to  ment  if  the   attached  property  should 

the  attached  property  is  adjudged  to  be  be  found  to  belong  to  the  defendant, 

in  a  third  person  claiming  the  same.  It  was  held  to  be  proper  on  appeal  to 

on  appeal  by  the  plaintiff  to  the  circuit  submit  to  the  jury  an  issue  as  to  the 

court  the  only  question  is  that  of  owner-  ownership  of  the  property,  and  to  direct 

ship  of  the  property,  and  the  suit  can-  the  claimant  to  pay  into  court  the  pro- 

not  be  dismissed  at  the  instance  of  the  ceeds  of  the  sale  of  the  property, 
claimant  for  any  irregularity  in   the        Writ  of  Error.  —  In   Indiana  it  has 

writ.  been  held  that  to  the  judgment  of  a 

In  Dreyfus  v,  Mayer,  69  Miss.  282,  it  circuit  court  on  an  appeal  from  the  de- 
was  held  thai  where  an  attachment  suit  cision  in  a  trial  of  the  right  of  property 
in  a  justice's  court  is  decided  against  taken  in  execution,  a  writ  of  error  lies, 
the  plaintiff,  and  he  appeals  the  circuit  Jacobs  v.  Levenworth,  i  Blackf.  (Ind.) 
court   has  jurisdiction    ihou|fb   after  192. 
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By  James  B.  Clark. 

I  OEABonre  avs  PBOTiiro  tbx  Orevsb,  i  196. 

1.  Averments  Generally^  1196. 

2.  Averments  of  Time  and  Place ^  iigS, 

3.  Designation  of  the  Defendants^  1198. 

4.  The  Unlawful  Assembly^  ii99' 

5.  Intent  or  Purpose  of  the  Assembly^  1200. 

6.  Performance  of  Acts  Pursuant  to  Assembly ^  120a 

7.  Charging  Riot  and  Other  Offenses^  1 204. 

8»  Conclusion  of  Indictment  or  Information^  1204. 

a.  In  Terrorem  Populi^  1204. 

b.  Contra  Formam  Statuti^  1205. 
9.  Surplusage^  1206. 

U  The  Tbial,  i  206. 

1.  Separate  Trials — Conduct  of  Defense^  1206. 

2.  Instructions^  1207. 

3.  Verdict^  12 10. 

m  The  JiTBexEKT,  121 1. 

CROSS-REFERENCES. 

See  also  article  UNLAWFUL  ASSEMBLY;  and  as  to  actions 
against  Municipal  Corporations  to  recover  damages  for  injuries 
inflicted  by  rioters,  see  article  MUNICIPAL  ^ CORPORA- 
TIONS, vol.  14.  p.  240. 

As  to  matters  of  Substantive  Law  and  Evidence,  see  Am.  and  Eng. 
Encyc.  of  Law,  title  RIOT,  and  the  cross-references  there 
given. 

I  CHAseiKO  AND  PBOYiKe  THE  OFFENSE  —  1.  Ayements  Oen- 
erally  —  Common-lsw  Offense.  —  An  indictment  or  information  at  com- 
mon law  must  sufficiently  charge  the  common-law  offense  and 
observe  the  requirements  of  such  pleadings  generally.* 

1.  See  generally  the  article  Indict*  turbance  of  the  people,  etc.,  charges 

MENTs,      Informations,      and     Com-  all  the  essential  ingredients  of  a  riot. 

PLAINTS,  vol.  lo,  p.  344.  State  v,  Brazil,  Rice  L.  (S.  Car.)  357. 

Snffioieney.  —  An  indictment  which  in  Defective  Counts. —  Where  there  is  a 
substance  charges  that  the  defend-  conviction  on  an  indictment  containing 
ants  unlawfully,  riotously,  and  rout-  several  counts,  the  judgment  will  not 
ously  assembled  together  to  disturo  the  be  arrested  if  one  of  the  counts  is  sufi- 
peace  of  the  slate,  and  being  so  assem-  cient,  although  the  others  may  be  de- 
bled  did  make  great  noise,  riot,  tu-  fective.  State  v.  Connolly,  3  Rich.  L. 
mult,  and  disturbance  for  a  long  space  (,S.  Car.)  337. 
of  lime,  to  the  great  terror  and  dis-  Beasonable Certainty. — An  inquisition, 
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sututory  Offeate.  —  Where  the  prosecution  is  for  the  statutory 
offense,  all  the  facts  and  circumstances  which  constitute  the 
offense  as  defined  in  the  act  must  be  so  set  forth  as  to  bring 
the  defendant  precisely  within  it.  The  defendant  must  with 
certainty  and  precision  be  charged  with  having  committed  all 
of  the  acts  constituting  the  offense  under  the  circumstances  and 
with  the  intent  mentioned  in  the  statute.* 

AvenneBti  in  Laagiiage  of  8Utiit0.  —  The  offense  need  not  be  charged 
in  the  language  of  the  statute,  but  it  will  be  enough  if  words  or 
terms  are  employed  from  which  by  fair  intendment  the  viola- 
tion of  the  statute  is  apparent.'     Where  the  offense  is  otherwise 

indictment,  or  presentment  under  the  which  in  settin^p  out  the  proclamation 

Virginia  Act  entitled  "  An  Act  for  the  omits  the  words  "of  the  reign  of" 

suppression  and  punishment  of  riots,  which  were  contained  in  the  proclama- 

rouis,  and  unlawful  assemblies,"  was  tion  itself  and  which  was  read,  is  vari- 

required    to  charge  the  o£fense   with  ant  although  it  is  amendable.     Rex  z/. 

reasonable  certainty,  and  to  be  at  least  Woolcock,  5  C  &  P.  516,  24  E.  C.  L.  434. 

as  special  and  certain  as  an  indictment  8iiffleien<7  of  Informalioii.  —  In  Gould 

by  a  grand  jury  in  ordinary  cases,  v.   People,  89  111.  216,   there  was  an 

Maclcaboy  v.  Com.,  2  Va.  Cas.  268.  affidavit  charging  the  commission  cf  a 

1.  McWaters  v.  State,  10  Mo.   167;  riot,  which  stated  the  time  and  place  of 

Martin  v.  State,  9  Mo.  286.  the  alleged  riot,  but  there  was  no  in. 

Partionlarity  —  Alternative  Statement,  formation,  nor  was  the  affidavit  in  the 

—  Wbeie  by  statute  it  is  declared  that  form  of  an  information,  nor  did  it  pur- 

if    any  fire    company,    the    members  port  to  supply  its  place.     Neither  was 

thereof    or    its    adherents,    shall    be  there  any  statement  that  the  proceed- 

guilty  of  rioting  or  fighting  in  the  pub-  ing  was  carried  on  in  the  name  and  by 

lie  streets  of  a  city,  or  certain  incor-  the  authority  of  the  people  of  the  state 

porated  districts  of   a  county,   while  anJ  against  the  peace  and  dignity  of 

going  to,  at,  or  returning  from  a  fire,  the  same,  and  it  was  held  that  there 

or  to  or  from  a  false  alarm,  complaint  was   no    sufficient    information    upon 

may  be  made  by  citizens,  and  if  the  which  a  trial  and  conviction  could  be 

complaint  shall  be  determined  to  be  had. 

well  founded  such  company  may  be  Under  Wisconsin  Statute,  —  An  in  for- 
declared  out  of  service,  etc.,  a  com-  mation  stating  that  at  a  certain  time 
plaint  which  sets  forth  that  certain  and  place  the  defendants,  to  the  n urn- 
members  and  adherents  of  a  designated  ber  of  three  and  more,  '*  then  and  there 
fire  company  located  within  the  pre-  being  together,  did  then  and  there,  in 
scribed  district  were  guilty  of  rioting  a  violent,  unlawful,  and  tumultuous 
and  fighting  in  a  public  street  within  manner,  to  the  disturbance  of  the  peace 
said  territory,  on  a  day  and  at  a  time  and  to  the  terror  and  disturbance  of 
specified,  while  they  were  returning  others  then  and  there  present,  assault," 
from  a  fire  or  false  alarm  thereof,  is  etc.,  sufficiently  chatged  the  offense 
not  insufficient  for  want  of  particularity  denounced  by  section  4511  of  the  Wis- 
nor  because  of  the  alternative  state-  consin  Revised  Statutes.  State  v, 
ment  that  the  defendants  were  return-  Dean,  71  Wis.  678. 
ing  from  a  fire  or  a  false  alarm  thereof.  2.  Ylolenoe.  —  In  charging  the  offense 
In  re  Northern  Liberty  Hose  Co.,  13  the  word  **  riotous  "  is  a  substantial 
Pa.  St.  193.  equivalent    of    the    word    **  violent." 

Proclamation  under  Biot  Act.  —  An  in-  State  v.  K utter,  59  Ind.  572. 

dictment  ij  not  objectionable  because  When  to  constitute  the  offense  it  is 

it  fails  to  allege  that  there  was  a  proc-  necessary   that  the   act    should    have 

lamation  under  the  riot  act,  or  that  the  been  done  in  a  violent  manner,  it  is 

defendants  remained  assembled  after  sufficient  thai  the  information  shows  by 

such  a  proclamation.    State  v.  Russell,  its  allegations  that  there  was  violence 

45  N.  H.  83.  in  fact,  although  the  word  "  violent " 

An    indictment   for   remaining    as-  is  not  used.     Klphart  v.  State,  42  Ind. 

•embled  one  hour  after  proclamation,  273. 
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sufficiently  made  out,  the  insufficiency  of  unnecessary  averments 
is  immaterial.^ 

2.  Ayerments  of  Time  and  Place.  —  The  time  and  place  of  the 
commission  of  the  offense  for  which  the  conviction  is  sought 
must  be  set  out  with  reasonable  particularity.* 

3.  Begignation  of  the  Defendants.  —  The  indictment  or  informa- 
tion  must  show  that  the  offense  was  committed  by  the  joint 
action  of  at  least  the  number  of  persons  whose  co-operation  or 
participation  is  necessary.  • 

Bofendanto  Known.  —  Unless  the  necessity  of  designating  the 
defendants  known  is  dispensed  with  by  statute,  the  indtctmenjt 
should  name  or  designate  those  who  can  be  named  or  designated.* 

Unknown  Bofondants.  —  As  to  those  defendants  who  cannot  be 
named,  the  indictment  should  aver  that  they  are  unknown.* 

1.  Charnetariiation  of  Aot.  —  It  is  un-  that "  three  persons  and  more,  to  wit," 
necessary  that  the  indictment  should  etc.,  naming  twenty-one,  did,  etc., 
state  that  the  act  charged  was  *'  riot-  commit  the  offense  charged,  was  held 
ously  '*  committed,  if  enough  appears  to  be  a  direct  charge  against  aU. 
elsewhere  to  make  out  the  offense.  Eifeet  of  Xisnomer  of  Codefendant.  —  la 
State  V.  Dillard,  5  Blaclcf.  (Ind.)  365.  Davenport  v.   State,   38   Ga.    184,  the 

2.  See  generally  article  Indictments,  last  name  of  one  of  (he  defendants  was 
Informations,  and  Complaints,  vol.  spelled  dififerently  in  different  parts  of 
io>  PP*  5ii«  S^o*  the  indictment.     Upon  a  separate  trial 

An  Inqnifition  nnder  the  Yirginia  Aot  of  the  other  defendant  it  was  held  that 
entitled  "  An  Act  for  the  suppression  although  ihe  evidence  disclosed  the 
and  punishment  of  riots,  routs,  and  true  name  of  the  defendant  so  mis- 
unlawful  assemblies,'*  which  merely  named,  yet  as  there  was  no  doubt  as  to 
charges  that  the  defendants  were  guilty  his  identity  there  was  no  reason  shown 
of  a  riot,  without  setting  forth  the  for  disturbing  the  conviction, 
time,  place,  or  manner  of  committing  Failure  to  Oive  Chriatian  Name  of  Ons. 
the  offense,  or  any  facts  which  in  law  — Though  an  affidavit  in  a  prosecution 
constitute  a  riot,  is  defective.  Macka-  before  a  justice  which  omits  the  Chris- 
boy  V.  Com.,  2  Va.  Cas.  268.  tian  name  of  one  defendant  may  be  a 

"  Thon  and  There."  —  An  indictment  ground  of  dismissal  as  to  that  defend- 

charging  that  on  a  certain  day,  month,  ant,  it  will  not  be  available  to  the  others 

and  year,  at  and  within  the  county  of  as  such  a  ground.     State  v.  Kutter,  59 

P.,  the  defendants  "  then  and  there,  Ind.  572. 

being  together,  did  riotously  and  with  Sofioienoy  of  JDesignation.  —  In  Rex  p. 

force  and  violence  assault,  beat,  wound,  Hastings,   i   Bulst.  183,  there  was  no 

and  ill-treat    P.  M.,"  etc.,  sufficiently  addition  of  place  to  any  of  the  defend- 

avers  when  and  where  the  riot  occurred,  ants  but  to  the  last,  and  for  want  of 

Considering  the  character  of  the  offense  addition  of  the  place  where  the  others 

charged,  the  words  "  then  and  there  "  dwelt  the  indictment  was  quashed, 

may  be  read  "  then  and  there  being  6.  Guilty   with    Persons    Unknown.  — 

together,  did,"  etc.    Lambert  r.  People,  The  indictment  may  charge  the  defend- 

34  III.  A  pp.  638.  ants  to  have  been  guilty  together  with 

8.  Nnmber  Partidpating  in  (MBBnie.  —  other  persons  unknown.     Chitt.  Crim. 

At  common  law  and  in  the  most  of  the  Law  490a,  citing  Rex  v.  Scott,  i  W.  Bl. 

states  of   the   Union    there    must    be  350;  Anonymous,  3  Salk.  317. 

three  at  least  engaged  in  the  com  mis-  Pai&re    to    Allege  Inabilily  to    Oivo 

sion  of  the  offense,  to  constitute  it  a  KamoB.  —  In  State  c.  0*Donald,  i  Mc- 

riot.     In  Georgia^  Illinois^  and  Indiana  Cord   L.  (S.   Car.)  532,  the  indictment 

the  offense  may  be  committed  by  two.  was  against  the   defendant  and  two 

See  title  Riot^  Am.  and  £ng.  Encyc.  of  other  persons  for  a  riot,  all  of  whom 

Law.  were  named,  and  against  '*divers  other 

4.  Naming  AIL  —  In  Thayer  v.  State,  persons,  to  wit,  to  the  number  of  five,'* 

II  Ind.  287,  an  information  charging  without  alleging  that  such  five  others 
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Hunber.  —  Since  to  justify  a  conviction  it  must  be  shown  that  a 
sufficient  number  of  persons  known  and  unknown  actually  partici- 
pated in  the  commission  of  the  offense  charged  and  for  which  the 
conviction  is  sought,*  there  should  be  appropriate  averments 
showing  such  a  participation  by  such  of  the  defendants  as  were 
sufficient  in  point  of  numbers  to  commit  the  oflense.' 

4.  The  TJnlawM  AsBembly,  —  Riot  at  common  law  is  a  com- 
pound offense,  and  an  unlawful  assembly  of  a  sufficient  number 
of  persons  to  commit  the  offense  is  a  necessary  ingredient ;  con- 
sequently, unless  this  element  of  the  offense  is  dispensed  with  by 
statute,  it  is  necessary  that  an  unlawful  assembly  of  the  defend- 
ants should  be  charged,'  and  such  averment  must  be  sustained 

were    unknown   or    setting  out   their  but  one  of  the  defendants  is  shown  to 

names;    there  was    a    true   bill    only  have  been  concerned  in  the  riot  charged, 

against  the  defendant  and  one  other;  all  must  be  acquitted.     Pennsylvania 

and  it  was  held  that  the  indictment  was  v,  Huston,  Add.  (Pa.)  334. 

bad,  and  the  defendant  having  pleaded  Putidpation  by  Kaster  and  Servant.  — 

guilty  the  judgment  was  arrested.  In  State  v,  Blair,  13  Rich.  L.  (S.  Car.) 

An  Allegation  of  the  Number  of  Un-  93,  the  indictment  charged  the  corn- 
known  Fwsoni  charged  with  those  mission  of  a  riot  by  defendant  with 
known  to  have  committed  the  riot  is  three  of  his  slaves  who  were  named, 
not  material,  and  more  or  less  may  be  and  with  others  of  his  slaves  v/ho  were 
proven.     Chitty  Crim.  Law,  ^902.  unknown,  and  it  was  held  that  proof  of 

Proof  of  Allegation.' —  In  SoMth  Caro-  the  commission  of  the  riot  by  the  de- 

Una  it  has  been  held  that  an  allegation  fendant  in  combination  with  several  of 

that  some  of  the  persons  concerned  in  his  slaves  was  sufficient  to  sustain  the 

the  riot  are  unknown  is  a  negative  in-  conviction,  although  but  one  of  those 

susceptible  of  precise  proof,  and  it  is  named  was  proved  to  have  been  pres- 

unnecessary  that  it  should  be  proved  ent.     State   v,   Blair,    13  Rich.   L.  (S. 

by  the  prosecution.     State  v.  Blair,  13  Car.)  93.     See  also  State  v.  Calder,  2 

Rich.  L.  (S.  Car.)  93,  explaining  State  McCord  L.  (S.  Car.)  462;  State  v.  Jack- 

V,   Calder,  2  McCord  L.  (S.  Car.)  462,  son,  i  Spears  L.  (S.  Car.)  13. 

wherein  is  a  dictum  apparently  contra.  2.  Naming  Three. —  It  is  necessary  to 

And  see  article   Indictments,   Infor-  allege  that  the  riot  was  committed  by 

MATiONS,  AND  COMPLAINTS,  vol.  lo,  p.  three  persons  named  in  the  indictment. 

508.  It  is  sufficient  to  name  those  who  are 

Aider    by     Verdict.  —  Where     it     is  known  and  to  allege  that  the  others  are 

alleged  that  certain  of  the  alleged  rio(-  unknown.     State  v,  Brazil,  Rice  L.  (S. 

ers   were  unknown,  after  verdict  and  Car.)  257,  <//j/i>/^wiJ^i«^State  ».  O'Don- 

where  there  is  no  pretense  of  proof  to  aid,  i  McCord  L.  (S.  Car.)  532. 

the  contrary,  the  truth  of  the  allegation  '*With    Kany  Others."  —  An    indict- 

will  be  presumed.     State  v.  Blair,   13  ment  charging  that  the  defendant  with 

Rich.  L.  (S.  Car.)  93.  many  others  at  a  place  named  did  com- 

1.  See  Am.  and  Eng.  Encyc.  of  Law,  mit   a   riot  is  good.      Anonymous,   3 

title  Riot.  Salk.  317,  per  Holt,  C.  J. 

Proof  as  to  Defendants  Named. —  To  8.  Com.   v,   Gibney,  2  Allen  (Mass.) 

sustain   an  indictment  for  a  riot  it  is  150;    Mc Waters  v.  State,  10  Mo.  168; 

not  necessary  to  prove  that  all  three  of  State  v.  Hughes,  72  N.  Car.  25;  State 

the   persons   mentioned   by  name  act-  v.    Stalcup,    i    Ired.    L.   (N.   Car.)  30; 

ually  combined  and   acted  in  concert  Black  well  v.  State,  30  Tex.  App.  672; 

for  a  common  riotous  purpose,  but  it  Reg.  v,  Soley,  11  Mod.  115,  2  Salk.  594; 

will  be  enough  to  show  that  the  de-  Archb.  Cr.  PI.  5S9;  r   Hawk.  PI.  Cr. 

fendant  joined   in   the   riot   with   the  514;  4  Chitt.  Bl.  Com.  164,  note  (11); 

other  two  persons  named,  or  any  other  Russell  on  Crimes,  book  ii.  403. 

two  persons   though  unknown  to  the  Snffieieney  of  Ayerment  —  Instanoes. — 

grand  jury.     Com.    v.    Berry,  5  Gray  An  indictment  charging  that  the  de- 

(Mass.)  93.  fendants,  five  in  number,  together  with 

Proof  Coniined  to  One  Defendant.  —  If  divers  others  unknown,  being  evil  dis- 
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by  appropriate  proof  of  facts  showing  the  illegality  of  the  assem- 
bly, or  facts  must  be  proved  from  which  such  illegality  can  be 
inferred.* 

6.  Intent  or  Purpose  of  the  Assembly.  —  The  assembly  is  unlawful 
by  reason  of  the  common  intent  or  purpose  to  do  an  act  which 
will  effectuate  the  crime.  Hence  it  is  necessary  that  there 
should  be  proper  averments  of  such  intent  or  purpose.* 

6.  Performaaoe  of  Acts  Pnrsnant  to  Ajtembly.  —  The  indictment 
or  information  must  contain  averments  that  the  intent  of  the  un- 
lawful assemblage  was  executed  by  the  commission  of  an  unlawful 
act  or  when  the  offense  may  he  so  completed  by  the  commission 
of  a  lawful  act  in  an  unlawful  manner; '  but  as  the  offense  will  be 
complete  if  an  inhibited  act  is  done,  it  is  not  necessary  to  aver 

posed  and  riotous  persons  and  disturb-  unlawfully  assembling  together,  and, 

ers  of  the  peace,  with  certain  dangerous  while    so    assembled,    committing  a 

and  ofTensive  weapons  did  unlawfully,  riol,  is  not  sustained  by  proof  that  any 

riot  jusly,  and  routously  attack  and  be-  two  of  the  defendants  assembled  with 

set  a  certain  building,  the  property  of  others.    State   v.   Kuhlmann,    5    Mo. 

a   person   named,   and  did   then  and  App.  588. 

there  unlawfully,  riotously,  and  rout-  Frovince  of  Jury  —  CeMation.  of  AiUB- 

ously  make  a  great  noise,  disturbance,  Uy. —  Whether  or  not  there  is  a  cessa^ 

and  affray  near  to  and  about  the  said  tion  of  a  riotous  assembly  is  for  the 

building,  and  did  unlawfully,  riotously,  jury.     Rex  v,  Woolcock,  5  C.  &  P.  516, 

and  routously  continue  near  to,  about,  24  £.  C.  L.  4.34. 

and  in  the  said  bjilding  making  such  2.  Martin  v.  State,  9  Mo.  286;   Mc- 

noise,  disturbance,  and  affray,  for  a  Waters  v.  State,  10  Mo.  169. 

lon)^  space  of  time,  and  did  unlawfully,  Averment  of  Beaton  of  Asaanibly.  —  An 

riotously,  etc.,  with  the  dangerous  and  indictment  for  a  riot  must  explicitly 

offensive  weapons  aforesaid,  break  the  show  for  what  act  the.rioters  assembled, 

windows  of  the  said  building,  to  the  that  the  court  may  judge  whether  it 

damage   of   the   said   owner,    and   to  was  lawful  or  not.     Reg.  v,  Galstoa,  2 

the  great   terror,   etc.,   is  insufficient,  Ld.  Raym.  1210. 

because  failing  to  properly  charge  the  Assembly   for   Pnrpoio   of  Blot.  —  In 

offense.      Com.    &.    Gibney,    2    Allen  Reg.  v.  Soley,  11  Mod.  116,  Holt,  C.  J., 

(Mass.)  150.  said  that  the  books  were  obscure  as  to 

Asiiitlng  in  Ezoontion  of  ProoeM.  —  If  the  definition  of  riots,  and  that  he  con- 

the   assembly   were    lawful,   as   upon  sidered  it  unnecessary  to  say  that  the 

summons  to  assist  an  officer  in  the  ex-  defendants  assembled  for  the  purpose 

ecuiion  of  lawful  process,  the  subse-  of  a  riot,  though  an  unlawful  assembly 

quent  illegal  conduct  of  the  persons  so  must  be  charged, 

assembled  will  not  make  them  rioters.  Exeeation  of   Aots  for  Which  Bioten 

State  r.  Stair  up,  T  1  red.  L.(N.  Car.)  30.  Aiaemblod.  —  An    indictment    alleging 

*' Assembled  and  Agreed." — An  indict-  that  the  defendants  with  others  rioi- 

ment  founded  upon  a  statute  provid-  ously,  etc.,  assembled  to  disturb  the 

ing  that  if  three  or  more  persons  shall  peace  of  the  state  is  not  defective  be- 

assemble    together    with    the    intent,  cause  failing  to  aver  that  the  defend- 

or  having  assembled  shall    mutually  ants  assembled  to  assist  each  other  in 

agree,  to  assist  one  another  to  do  any  an  act  of  a  private  nature,  or  that  they 

unlawful  act,  with  force  and  violence,  executed    the    act    for    which    they 

etc.,  which  charges  that  the  defend-  assembled,  or  that  they  assembled  to 

ants  "  assembled  and  agreed,**  is  suf-  do  the  act  which  it  is  averred  they  did 

ficient.     State  v.  Berry,  21  Mo.  504.  do.     State  v,  Russell,  45  N.  H.  83. 

Under  the  Illinois  Statutes  an  indict-  Pnrpooe  of  mstarbing  tho  Peaoe.  —  An 

ment    for    a    riot    need    not    contain  indictment  need  not  allege  any  other 

an   averment  of   unlawful   assembly,  unlawful  purpose  for  which  the  rioters 

Dou^hertv  v.  People,  5  111.  179.  assembird  than  that  of  disturbing  the 

1.  Anombly  by  Two.  —  An   informa-  peace.    State  r.  Renton,  15  N.  H.  169. 

tion  charging    three  defendants  with  8.  Blackwell  v.  State,  30  Tex.  App. 
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that  the  act  committed  was  the  identical  one  which  was  contem- 
plated by  the  defendants.^ 

Attempt.  —  It  is  not  always  necessary  to  show  the  actual  com- 
mission of  an  unlawful  or  violent  act,  but  it  may  be  sufficient  if 

it  is  shown  that  there  was  an  attempt  to  commit  such  an  act 

673;  U.  S.  V,  Fenwick,4Craiich  (C.  C.)  The  Preoedenti  of  Indiotmenti  fer  Slot 

675;  Reg.  V,  Soley,  2  Salk.  594;  Rus-  do  not  state  any  specific  purpose  or  act 

seU  on  Crimes,  book  I'i.  403.  which  the  rioters  intended  or  assem- 

Aotnai Commiiiion of  Aet.  —  Whereby  bled  to  accomplish,  but  they  all  state 

statute  the  offense  of  riot  is  made  out  thai  the  persons  assembled  "  to  disturb 

where  it  appears  that  two  or  more  per-  the  peace,'*  and  in  some  of  the  forms 

sons  actually  did  unlawfully  act  with  the  unlawful  acts  they  committed  are 

force  or  violence  against  the  person  or  specified.      Davy's  Precedents  304;    4 

property  of  another  with  or  without  a  Burn's  Justice  117;  4  Wentw.  Pldgs. 

common  cause  of  quarrel,  or  even  did  309;  Davis  Civ.  and  Crim.  Just.  600. 

a  lawful  act  in  a  violent  and  tumultuous  And  see  Com.  v.  Runnels,   10  Mass. 

manner,  an  indictment  is  sufficient  if  it  518;     State     v.     Renton,    15     N.     H. 

avers  that  two  or  more  persons  actually  169. 

did  an  unlawful  act  against  the  person  Unlawful  Aot  with  Foroe  and  Ylolenoe. 

or  property  of  another  with  violence.  —  In  Martin  v.  State,  9  Mo.  286,  ap- 

Dougherty  v.  People,  5  III.  179.  proved  in  McWaters  v.  State,  10  Mo. 

If eoessity  of  Characteriiiiig  Act  aa  **  ITn-  169,  the  indictment  charged  that  the 
lawful.*'  —  Where  it  is  apparent  from  defendants  did '*  unlawfully,  riotously, 
the  statute  denouncing  the  offense  and  maliciously  assemble  themselves 
that  the  word  *'  unlawful  "  as  therein  together  with  the  intent  to  commit  an 
used  never  was  intended  to  enter  into  assault,"  but  the  character  of  that 
the  definition  of  the  ofifense,  it  is  not  assault  and  the  intention  of  the  de- 
necessary  to  charge  that  the  defend-  fendants  at  the  time  of  assembly  were 
ants  assembled  unlawfully  or  unlaw-  not  stated.  The  statute  declared  that 
fully  did  the  acts  set  out  in  the  it  must  be  in  the  mind  or  the  contem- 
indictment,  but  it  will  be  sufficient  to  platlon  of  the  defendants  not  only  to 
show  that  an  unlawful  act  was  com-  do  an  unlawful  act,  but  to  do  such  act 
mitted.    McWaters  r.  State,  10  Mo.  168.  **  with  force  or  violence,"  and  it  was 

Ownenhip  or  Ooonpatlon    of  Property  held  that  the  failure  to  insert  the  latter 

Invaded.  —  In  State  r.  Martin,  3  Murph.  words  in  the  indictment  after  the  word 

(N.  Car.)    533,  defendants   were  con-  **  assault "  rendered  it  insufficient, 

victed  upon  an  indictment  for  a  riot  1.  State    v,   Blair,    13   Rich.   L.   (S. 

consisting  in  pulling  down,  breaking,  Car.)  93;  U.  S.  v.  Fenwick,  4  Cranch 

remodng,  and  destroying  the  dwelling  (C.  C.)  675. 

house  of  one  L.  S.,  ahe  the  said  L.  S.  Ezeoation  of  Aot  Contemplated  by 
being  in  the  peaceable  possession  ABsembly.  —  Riotous  assembly  and  an 
thereof.  The  evidence  showed  that  act  of  violence  constitute  a  riot,  and 
L.  S.  was  a  mairied  woman  whose  where  such  an  assembly  and  act  are 
husband  did  not  reside  with  her,  and  a  sufficiently  alleged,  the  indictment  is 
new  trial  was  awarded  for  the  reason  not  defective  because  of  the  want  of  an 
that  as  the  indictment  was  for  pulling  averment  that  the  defendants  executed 
down  and  for  entering  a  dwelling  the  act  for  which  they  assembled, 
house  there  should  have  been  an  alle-  State  v.  Russell,  45  N.  H.  83. 
gation  as  to  whose  house  it  was;  that  in  Speoifloation  of  Aot  Intended.  —  An 
the  case  in  hand  it  appealed  that  the  indictment  setting  forth  that  the  de- 
dwelling  house  was  that  of  the  bus-  fendants  with  others  riotously  asseni- 
band  and  should  have  been  so  charged,  bled  to  the  disturbance  of  the  public 
Furthermore,  the  court  said  that  if  a  peace,  and  then  riotously  began  to 
person  inhabit  a  dwelling  house  as  the  pull  down  a  certain  dwelling  house,  is 
wife,  guest,  servant,  or  part  of  the  sufficient,  although  the  unlawful  act 
family  of  another,  by  law  the  house  is  which  the  defendants  were  assembled 
in  the  occupation  of  such  other  person,  to  commit  is  not  specified.  Com.  v. 
and  that  fact  must  be  laid  in  the  in-  Jenkins,  Thatch.  Crim.  Cas.  (Mass.) 
dictment.  118. 
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although  it  proved  abortive.* 

Alleging  Faoto  ai  to  tJAlawfol  Aet.  —  Good  practice  requires  that  the 
facts  constituting  the  alleged  unlawful  act,*  or  the  violent,  riot- 
ous, or  tumultuous  conduct  necessary  to  constitute  this  element 

of  the  offense  at  common  law,  or  which  is  made  an  element  of 
the  statutory  offense,  should  be  set  forth  with  such  substantiality 
as  the  circumstances  of   the  case  will  permit.'     However,  the 

1.  Blackwell  v.  State,  30  Tex.  App.  fendants  "  fought  through  and  with 
672.  each  other  "  is  not  defective  because  it 

Attempt.  —  An   indictment  charging  fails  to  allege  that   the   fighting  was 

facts  which   constitute  an  attempt  to  done   riotously.      State   r.    DiUard,    5 

commit   an    act   of  violence   which  if  Blackf.  ([nd.)365. 

completed     would    be    an    indictable  ObBtmetion   of    Jnstioe's   Conrt.  —  An 

offense    is    sufficient,    and    it   is    un.  indictment  which  charges  that  the  de> 

necessary  that  the  facts  charged  should  fendant  and  others,  being  assemblied, 

amount  to  a  distinct  and  substantive  did  in  a  violent  and  tumultuous  man* 

indictable   offense.     State  v,  York,  70  ner  obstruct  and  break  up  a  justice's 

N.  Car.  66.  court  held  by  one  B.,  to  the  terror  of 

Perpetration  of  Aet  Intended.  —  It  is  the   people,  etc.,    sufficiently  charges 

not  necessary,  in  order  to  convict  the  the  offense  of  a  rioi.     State  t^.  Boies,  34 

defendants  of  a  riot,  that  the  intended  Me.  235. 

act  of  violence  should  have  been  per-  Force  and  Arms.  —In  Rex  v.  Myne, 

petrated,  or  that  they  should  all  have  Gibb.  63,  the  indictment  charged  that 

been  present  doing  the  act.     U.  S.  v.  the  defendants  assembled  illicitly,  riot- 

Fen  wick,  4  Cranch  (C.  C.)  675.  ously,  and  routously,  and  illicitly,  riot- 

2.  Setting  Out  Act.  —  An  allegation  ously,  and  routously  committed  an 
that  the  defendants  assembled  to  do  alleged  unlawful  act,  but  did  not  say 
something  unlawful  is  insufficient;  the  with  fctrceand  arms.  It  was  held  that 
unlawful  act  must  be  alleged.  Reg.  as  the  act  implied  force  the  addition  of 
V.  Gulstoii,  2  Ld.  Raym.  1210.  the  words  "  force  and  arms  "  was  im- 

Occapation  of  Dwelling  Hoose  at  Place  material,  there  being  a  necessary  im- 
of  Distnrbanoe.  —  An  indictment  charg-  plication  of  force  and  trespass  in  the 
ing  that  certain  defendants  named,  to-  other  language  of  the  indictment, 
gether  with  others,  with  force  and  arms.  An  indictment  is  sufficient  which 
at  and  in  a  specified  county,  unlaw-  alleges  that  the  defendants  assembled 
fully,  riotously,  and  routously  did  with  force  and  arms,  and  being  so 
assemble,  and  did  then  and  there,  being  assembled  did  the  act  charged,  without 
so  assembled  and  gathered  together  un-  further  alleging  that  the  several  acts 
lawfully,  etc.,  make  a  great  noise  and  were  done  with  force  and  arms.  In 
disturbance  in  and  near  the  dwelling  such  a  case  the  words  *'  force  and 
house  of  one  W.  S.,  proclaiming  that  arms"  in  the  first  part  of  the  indict- 
they  the  said  W.  S.  and  his  wife  were  ment  may  be  properly  construed  to 
persons  of  color,  offering  them  for  sale  apply  to  every  distinct  allegation  there- 
at auction,  and  calling  them  foul  and  after.  Com.  v.  Runnels,  10  Mass.  518. 
opprobrious  names,  etc.,  to  their  great  Effect  of  Word  ^^ Riotously,**  —  The 
damage  and  terror,  and  against  the  indictment  need  not  contain  the  words 
peace  and  dignity  of  the  state,  etc.,  fails  vi  et  armis^  9,s  the  term  **  riotously  ** 
to  charf^e  any  offense  because  of  the  sufficiently  implies  violence  without 
absence  of  an  averment  that  the  said  their  insertion.  Rex  v,  Wynd,  2  Stra. 
W.  S.  or  his  wife  were  in  the  dwelling  834. 

house  in  question  at  the  time.     Staters  Koise   and  XHeturbanoe.  —  An  indict- 

Hathcock,  7  Ired.  L.  (N.  Car.)  52.  ment  charging  that  defendants   made 

8.  Fighting.  —  An  indictment  which  a  great  noise  and  disturbance  of  the 

avers,  not  that  the  defendants  commit-  peace,    is   too   vague    and    uncertain, 

ted  any  act  in  a  violent  and  tumultuous  The   way  and   manner  in   which  the 

manner,  but  merely  that  the  defend-  great     noise    and     disturbance    were 

ants  fought  or  had  a  fight,  is  insuffi-  made  should  be  stated.     Whitesides  v. 

cient.     Prince  v.  State,  30  Ga.  27.  People,  i  111.  21. 

An  indici ment  alleging  that  the  de-  Biotona     Assault.  —  An     indictment 
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unlawful  act  need  not  be  characterized  with  the  particularity 
which  would  be  required  in  an  indictment  or  information  for  the 
commission  of  the  act  itself  when  such  commission  would  be 
punishable  as  an  offense.^ 

Allegationi  and  Proof  —  Yarianoe.  —  It  is  not  necessary  that  the 
commission  of  the  particular  act  of  violence  charged  in  the  indict- 
ment should  be  proved.*  Thus  the  commission  of  the  unlawful 
act  may  be  shown  by  proof  of  a  forcible  trespass  on  land  '  or  of 

charging  that  the  defendants    *' riot-  of  the  statutory  ofifense  of  riot,  the  alle- 

ously  and  with  force  and  violence  "  did  gation  that  the  act  done  was  an  unlaw- 

assaull,  beat,  wound,  and  ili-treat  a  per-  f  ul  one  was  immaterial,  because  it  was 

son  named,  sufficiently  charges, /n'ma  not  descriptive  of  the  offense  charged. 

facie  at  least,  an  unlawful  act.     Lam-  .  Aider  by  Yerdiet.  —  Where  the  indict- 

bcrt  V.  People,  34  111.  App.  637.  mcnt   charges    the   riot   to  consist  in 

An  indictment  charging  the  defend-  assault  and  battery  by  three  or  more 
ants  with  bursting  the  outer  door  of  persons  upon  peace  officers,  riotously 
and  carrying  off  a  window  shutter  and  routously,  though  ii  does  not  dis- 
from  a  dwelling  house,  throwing  tinctly  allege  that  the  assault  and  bat- 
missiles  at  the  house,  and  assaulting  a  tery  was  committed  upon  the  officers 
person  named,  sufficiently  charges  an  while  they  were  in  the  discharge  of 
unlawful  act  of  violence.  State  v.  their  duty,  yet  where  such  was  the  Les- 
Scaggs,  6  Blackf.  (Ind.)  37.  timony  it  may  be  regarded  after  vet  diet 

In  Kiphart  v.  State,  42  ind.  273,  the  as  the  legal  intendment  of  the  indict- 
affidavit  and  information  both  stated  ment.  State  v.  Sims.  16  S.  Car.  486. 
that  the  defendants  "  did  do  an  unlaw-  8.  Keoenity  ^  Froviiig  Act  Charged.  — 
ful  act,  by  then  and  there  in  a  riotous  If  three  or  more  persons  assemble  with 
and  tumultuous  manner,  with  stones  intent  forcibly  and  violently  to  disturb 
and  brickbats,  in  a  rude,  insolent,  and  the  public  peace  in  a  tumultuous  man- 
angry  manner,  touching,  striking,  and  ner,  and  with  intent  mutually  to  assist 
beating  F.  G.,  and  by  then  and  there  each  other  against  any  who  should  op- 
in  a  riotous  and  tumultuous  manner  pose  them  in  the  execution  of  such 
threatening  to  use  violence  on  the  per-  purpose:  and  if,  with  force  and  vio- 
sons  of  P.  L.  and  F.  G.,  then  and  there  lence,  and  in  a  tumultuous  manner, 
being,"  etc.  It  was  held  that  the  they  proceed  to  disturb  the  peace, 
ofifense  of  riot  was  sufficiently  made  either  by  a  show  of  arms,  threatening 
out.  speeches,  or  turbulent  gestures,  to  the 

Kolse,  Tumult,   Disorder.  —  A  charge  terror  of  the  people,  this  constitutes  a 

that  the  defendants   assembled,  etc.,  riot,  whether  or  not  they  committed  the 

and  then  and  there  made  a  great  noise,  particular  act  of  violence  charged   in 

tumult,  and  disorder,  to  the  terror  of  the  the  indictment.     U.  S.  v.  Fenwick,  4 

citizens,  etc.,  sufficiently  describes  an  Cranch  (C.  C.)  675. 

unlawful  act  of  violence  done  in  ter»  3.  Proof     of    Illegal     Breaking. —  In 

rorem populi^  which  is  obviously  a  riot.  Douglass  v.  State,  6  Yerg.  (Tenn.)  525, 

State  V.  Voshall,  4  Ind.  589.     And  see  where  one  of  the  counts  in  the  indict- 

Bankus  v.  State,  4  Ind.  114.  ment  charged  a  riot  that  had  been  com- 

Biflturbing  Peace.  —  The  only  unlaw-  mitted  by  violently,  etc.,  breaking  open 

ful    purpose   of   the  riotous  assembly  a  smokehouse  or  outhouse  and  taking 

which  need  be  alleged  in   the   indict-  therefrom  certain  property  of  the  pros- 

ment  is  that  of  disturbing  the  peace,  ecutor,  it  was  insisted  that  it  must  be 

State  V.  Renion,  15  K.  H.  169.  taken  that  a  smokehouse  was  an  out- 

1.  Charging  Aasanlt  and  Battery.  —  In  house,  and  that  no  permission  to  enter 

Kiphart  v.  State,  42   Ind.   273,  it  was  it   was   necessary.      There   were    five 

urged   against    the   sufficiency   of  the  counts  in  the  indictment,  to  which  "  not 

affidavit  and  information  that  they  did  guilty  '*  was  pleaded,  and  the  defend- 

not   contain   a    proper  charge    of    an  ants  relied  on  authority  furnished  by 

assault  £nd  battery,  which  as  contended  legal   process   with    which   they   were 

constituted   the  gravamen   of   the  of-  armed;  and  it  was  held  that   for  the 

fense,  but  it  was  held  that  as  the  ille-  purpose  of  showing  that  the  conduct  of 

gality  of  the  act  was  not  an  ingredient  the  officer  and  another  of  the  defend- 
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the  forcible  destruction  or  injury  of  the  property  of  another,  or 
other  like  offense,  under  such  circumstances  as  will  constitute  a 
breach  of  the  peace.  ^  But  proof  of  riotous  acts  other  than  those 
involved  in  the  offense  charged  is  inadmissible.* 

7.  Charging  Blot  and  Other  Offenses.  —  Where  the  unlawful  act 
which  is  a  necessary  ingredient  of  the  offense  of  riot  is  of  itself  an 
indictable  offense,  the  indictment  is  not  objectionable  because  it 
charges  riot  and  also,  as  a  distinct  offense,  the  commission  of  an 
unlawful  act  which  was  an  ingredient  of  the  offense  of  riot 
charged.* 

8.  Conolniion  of  Indiotment  or  Information — a.  In  Terrorem 
POPULI.  —  Whether  or  not  it  is  necessary  that  the  indictment 
should  conclude  in  terrorem  populiy  depends  upon  the  character 
of  the  offense  committed  in  pursuance  of  the  unlawful  assembly, 
and  the  correct  rule  appears  to  be  that  if  the  apparent  tendency 
of  the  act  is  to  inspire  terror,  or  an  unlawful  or  violent  act  was 
committed  in  fact,  it  is  neither  necessary  to  allege  nor  to  prove 
that  the  conduct  of  the  defendants  was  in  terrorem  papulL^    But 

ants    who   was   with   him    was  illegal  In    Same    Count.  —  An     indictment 

notwithstanding  the   legal    authority,  charging  a  riot  and  assault  and  baiter}' 

and  as  rebutting  evidence,  it  was  com-  in  the  same  count  is  not  objectionable 

petent  for  the  state  to  prove  that  the  because  charging  two  distinct  ofifeoses. 

lock  was   broken   off   the  smokehouse  State  v.  Russell,  45  N.  H.  83. 

door  with  an  axe  in  a  violent  and  riot-  Katters  of  Aggravatloii.  —  Where  ao 

ous  manner,  and  that  the  smokehouse  indictment  avers  that  the  defendants 

was  no  part  of  the  curtilage,  and  this  "  unlawfully  and  riotously  did  assem- 

notwithstanding    that    there    was    no  ble,  and  with  force  did  demolish  and 

count    charging  the   breaking  into  a  pull    down    the    house    of    a    person 

house  within  the  curtilage.  named,  and  did  pull  down  and  scatter 

1.  Proof  of  Foroe  and  Yiolenoe.  —  An  a  rick  of  hay,'*  upon  the  hypothesis 
indictment  for  unlawfully,  with  force  that  the  defendants  demolished  the 
and  violence,  breaking  and  defacing  a  house  not  feloniously  but  in  the  asser- 
certain  fence,  charging  that  the  break-  tion  of  a  supposed  right,  the  indict- 
ing was  unlawful  and  done  in  a  riotous  ment  is  sustainable  as  for  a  misde- 
and  tumultuous  manner,  is  not  sus-  meanor  at  common  law,  f.  ^.,  for  a  riot 
tained  by  proof  that  one  of  the  defend-  with  a  statement  of  the  demolition  of 
ants  and  others  acting  as  his  servants  the  house  as  matter  of  aggravation, 
entered  upon  land  belonging  to  him,  Reg.  v.  Casey,  Ir.  R.  8  C.  L.  408. 
though  occupied  by  another,  and  peace-  l^oof  of  Lessor  Offniso.  —  An  indict- 
ably  and  without  loud  talking  or  dis-  ment  charging  a  riot  and  forcible  tres- 
turbance  removed  a  fence  wrongfully  pass  to  the  land  of  one  cannot  be 
erected  upon  such  land.  Riley  v,  supported  by  proof  that  the  land  be- 
People,  29  111.  A  pp.  139.  longed   to  him,   but  was  then   in  ihe 

8.  See  Gallaher  z/.  State,  loi  Ind.  411.  possession  of  another  as   his  tenant. 

8.  U.  S.  V,  McFarlane,  i  Cranch  (C.  To  authorize  such  proof  the  indictment 

C.)  163.     See  Rex  v.  Sudbury,  i  Ld.  shouldcharffe  the  trespass  to  have  been 

Raym.  484,  12  Mod.  262.  to  the  land  in  the  possession  of  the  lat- 

Propriety    of    Charging  Assault  —  In  ter.    State  v.  Wilson,  i  I  red.  L.  (N. 

Additional  Count,  —  In  Chitty*s  Crim-  Car.)  32. 

inal  Law,  p.  490a,  it  is  said  that  it  is  Proof  of  Assault.  -^  To  maintain  an 

advisable  to  adi  to  the  indictment  a  indictment  for  a    riot  and   a  riotous 

count  for  common  assault   where  an  assault   the  assault   must  be   proved 

individual  has  been  attacked,  but  that  as  alleged.     Com.    v.    Berry,  5  Gray 

a  gra.id  jury  may  return  a  true  bill  as  (Mass.)  93. 

to  the  latter  count,  and  indorse  igno-  4.  Thayer  z^.  State,  iilnd.  287;  State 

ramus    as     to    the     count      for     riot.  z^.  Boies,  34  Me.  235;  Com.  ir.  Runnels, 

Citir^  Rex  v.  Fieldhouse,  i  Cowp.  325.  to  Mass.  518,  6  Am.  Dec.  148:  State  v. 
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4S  to  those  riots  in  which  no  act  was  done  such  a  conclusion  b 
necessary.  * 

b.  Contra  Formam  Statuti,  —  As  to  the  necessity  of  a  con* 
elusion  contra  formam  statuti  in  an  indictment  or  information  for 

riot,  it  is  apprehended  that  the  general  rules  governing  indict-, 

ments  are  applicable  to  this  class  of  cases.     If  the  offense  is  not 
denounced  by  statute  such  a  conclusion  is  of  course  unnecessary.* 

Alexander,  7  Rich.  L.  (S.  Car.)  5;  State  Twelve  persons  were  indicted  for  a 

V.  Sinjs,  i6  S.  Car.  486;  State  v.  While-  riot  and  assaulting  J.  W.     The  indict- 

sides»  I  Swanj(Tenn.)88.    And  see  Reg.  ment    did    not    conclude    in  ierrorem 

V.  Solejr,  II  Mod.  116.    And  see  gen-  populi.    Several  of  the  defendants  had 

erally  article   Indictments,   Informa-  been    convricted,   and    at*  an    ensuing 

TiONS.  AND  Complaints,  vol.  10,  pp.441,  assize,  at  which  the  remaining  defend- 

444-  ants  were  tried,   there    was   evidence 

Bffwaing  {Gh>od8  from  Officer.— -An  in-  thai   they  had  joined  in  the  riot,  but 

dic^jient  charging  a  riot  consisting  of  there  was  no  proof  of  any  assault,  ex- 

the  unlawful  and  forcible  taking  from  cept  the  words  "  po.  se"  and  '*  guilty  *' 

the  custody  of  an  officer  certain  per-  written  on  the   indictment,   over  the 

sonal  property  levied  upon  by  him  by  names  of  the  convicted  defendants.     It 

process  of  e;peculion  is  good  though  it  was  held  that  this  was  no  proof  of  an 

fails  to  aljege  that  the  act  charged  as  a  assault  as  against  the  present  defend- 

riot    was    done   to  the   terror  of    the  ants     and    that    they    could    not    be 

people.     Stater.  Whitesides,   i  Swan  convictedof  the  riot  only,  as  the  indict- 

(Tenn.)  88.  ment  did  not  conclude  in  ierrorem  pop- 

Statutory  Offonse.  —  An  indictment  un-  uli.     Rex  v,  Hughes,  4  C.  &  P.  373,  19 

der  the  statute  of  i  Geo.  I.,  stat.  2,  c.  5,  £.  C.  L.  425. 

§  I,  for  unlawful  assembly  one  hour  If  Fenons  Are  (Aargod  with  a  Blot  and 

after  proclamation  has  been  made,  need  CntfeUg  Down  Fenooi,  and  the  indictment 

not  conclude  wiih  a  charge  of  in  ter-^  does  not  conclude  in  ierrorem  populi, 

rorem  populi,     Ro:  v.   Cox,  4  C.  &  P.  they  cannot  on  that  indictment  be  con- 

538,  IQ  E.  C.  L.  516.  victed  of  a  riot,  but  may  be  convicted 

(MgioAl  Biot.  —  An  indictment  on  i  of  an  unlawful  assembly.     Rex  f.  Cox, 

Geo.  I.,  stat.  2,  c.  5,  §  i,  for  remaining  4  C.  &  P.  538,  19  E.  C.  L.  516. 

assembled    ooe  hour  after  proclama-  0.  See  the  article  Indictments,  In- 

tion  made,  need  not  charge  the  original  formations,  and  Complaints,  vol.  10, 

riot   to  have   been  in  tr rorem  populi,  p.  444. 

Rex  «/.  James,  5  C.  &  \  .  153,  24  E.  C.  fitaxpluMgo.  —  If    the   conclusion    is 

L.  251.  unnecessary    it   will   not    vitiate    the 

1.  Rex  V.  Birt,  5  C.  &   P.  154,  24  E.  indictment,   but  may   be    rejected   as 

C.  L.  252;  Rex  V.  Haigh,   31   How.  St.  surplusage.     State   v.  Russell,   45    N. 

Tr.  1092;  Rex  v.  Penn,  6  How.  St.  Tr.  H.  83. 

951;  ELex  V.  Sacheverell.'io  How.  St.  Coxiolasion  in  Lien  of  Charge  in  Statn- 

Tr.  30.     And  see  the  cases  cited  in  pre-  tory  Langnago. — An  inquisition  for  a 

ceding  note.  riot  need  not   specifically   pursue   the 

Tho  Doctrine  Stated.  —  In  indictments  words  of  the  statute,  but  may  conclude 
for  that  species  of  riot  which  consists  in  generally  contra  formam  statuti.  Reg. 
goiflgabout  armed  without  committing  7/.  Pugh.  6  Mod.  140. 
any  act,  the  indictment  must  charge  Designation  of  Statute.  —  An  indict- 
that  the  acts  of  the  defendants  were  ment  for  riot  and  battery,  etc.,  contra 
in  ierrorem  populi^  but  in  those  riots  in  formam  diver sorum  statutorum  is  good 
which  an  unlawful  act  is  committed  though  no  particular  statute  is  men- 
the  words  are  unnecessary.  Holt,  C.  tioned.  Darcy'sCase,  Noy  132;  19  Vin. 
J.,  in  ^^%.  V.  Soley,  ii  Mod.  116.  Abr.,  Riots  (D). 

Blot  and  Assault.  —  There  can  be  no  PBoprioty  of  Condnsion.  —  In    Rex  v, 

conviction  on  an  indictment  for  a  riot  Monk,  1  Vent.  43,  the  information  con- 

and  assault  which  does  not  conclude  eluded  contra  formam  statuti,  designat- 

in  ierrorem  populi,  in   the  absence  of  ing  the  statute.     After  verdict  it  was 

evidejncf  of  an  assault.     Rex  «/.  James,  moved  in  arrest  of  judgment  that  the 

5  C.  &  P.  153,  24  E.  C.  L.  25 T.  ia/ormation  was  not  good  because  the 
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9.  Snrplusage.  —  The  fact  that  the  indictment  or  information 
contains  unnecessary  words  or  averments  will  not  vitiate  it,  but 
such  words  or  averments  may  be  rejected  as  surplusage.* 

U  TheTbial — 1.  Separate  Trials  —  Conduct  of  Defense — Separate 
Trials.  —  Unless  there  is  an  absolute  right  to  a  separate  trial,  the 
granting  or  refusal  of  such  a  trial  to  a  defendant  is  within  the 
discretion  of  the  trial  court,  which  discretion,  as  in  other  cases 
where  the  exercise  of  discretion  is  involved,  will  not  be  interfered 
with  unless  its  exercise  has  been  clearly  abused.* 

Peremptorj  ChaUengas.  —  Whether  or  ROt  each  defendant  is  entitled 
to  the  full  number  of  peremptory  challenges  allowed  by  statute, 

statule  upon  which  it  was  grounded  treated  as  surplusage.  Thayer  r. 
only  mentioned  riots  and  prescribed  State,  ii  Ind.  287. 
their  punishment  in  the  manner  there  8.  Hibbs  v.  State,  24  Ind.  140;  People 
expressed.  Keyling,  C  J.,  however,  v,  Judson,  11  Daly  (N.  Y.)  i.  See  also 
was  of  opinion  that  the  offense  being  a  People  v.  O'Loughlin,  3  Utah  133. 
crime  at  common  law  and  mentioned  Potable  Prcjadioe  by  Joint  TriaL  — 
in  the  statute,  the  conclusion  was  Where  several  persons  are  indicted  to- 
proper,  but  the  other  justices  inclined  gether,  they  are  not  entitled  as  a  matter 
to  the  contrary.  of  right  to  separate   trials,    but  it  is 

1.  Thayer  v.  State,  11  Ind.  287;  State  within  the  discretion  of   the  court  to 

V,  Russell,  45  N.  H.  83;  Rex  v.  Harris,  grant  any  of  them   a  separate  trial. 

8  Mod.  327.  which    discretion    will     be    exercised 

"Having  Then  and  There  the  Present  where  there  is  reason  to  apprehend  that 

Ability  80  to  Do."  —  A.n  affidavit  and  in-  by  trying  them  all  together  the  one  to 

formation  charging   that   five  persons  whom  a  separate  trial  is  granted  may 

named  did  then  and  there,  in  a  riotous,  not  have  a  fair  trial,  or  that  the  trial 

tumultuous,  and   violent  manner,  as-  may  operate  seriously  to  his  deirimenl. 

scmble  themselves  together,  and  then  People  v,  judson,  11   Daly  (N.  Y.)  i. 

and   there,  in  a  riotous,  tumultuous.  See   also    State    v,    Littlejohn,  i   Bay 

and  violent  manner,  having  then  and  (S.  Car.)  316;  State  v,  Sims,  16  S.  Car. 

there  the   present    ability    so    to    do.  486. 

unlawfully  attempt  to  commit  a  violent  Trying  Partienlar  Defendant  —  Abiding 
injury  on  the  person  of  said  affiant,  by  Basalt. —  In  Anonymous,  3  Salk.  317, 
then  and  there  violently  and  unlaw-  several  were  indicted  for  a  riot.  It 
fully  threatening  to  beat,  cut,  and  shoot  was  moved  that  the  prosecutor  might 
said  affiant,  contrary  to  the  form  of  the  name  two  or  three  and  try  an  indict- 
statute,  sufficiently  charges  the  offense  ment  against  them,  and  that  the  rest 
denounced  by  Rev.  Stat.  Ind.  1881,  might  enter  into  a  rule  to  plead  not 
§  iqSi,  which  provides  that  '*  if  three  or  guilty  (guilty  if  the  others  were  found 
more  persons  shall  do  an  act  In  a  vio-  guilty),  and  the  rule  was  made  accord- 
lent  and  tumultuous  manner,  they  ingly,  this  being  done  as  stated  in  the 
shall  be  deemed  guilty  of  a  riot,*'  etc.  report  to  prevent  the  charges  in  putting 
The  allegation  '*  having  then  and  there  them  all  to  plead.  This  practice  was 
the  present  ability  so  to  do  "  is  sur-  also  recognized  in  Reg.  f.  Middlemore, 
plusage.  State  v.  Acra,  2  Ind.  App.  6  Mod.  212,  wherein  it  was  said  that 
384.  the  practice  was  frequent. 

Kaming  the  Defendants.  —  An   infor-  Older  of  Proof.  —  On   an   indictment 

mation  charged  that**  three  personsand  for  a  riot  the  panics  charged  must  be 

more,  to  wit,"  etc.,  naming  twenty-one,  proved  to  have  been  present  before  the 

*' did  in  a  violent,  riotous,  and  tumultu-  fact  of  the  riot  can  be  given  In  evi- 

ous    manner    unlawfully   break    open  dence.     Rex  v,  Nicholson,  x  LeWin  C. 

the  doors  of  the  house  of  [the  person  C.  300. 

named],  and  destroy  certain     property,  But  it  has  since  been  held  that  the 

etc.,  and  it  was  held  that  this  was  a  prosecutor  is  entitled  to  prove  the  acts 

direct  charge  against  all  the  persons  of  any  of  the  rioters  before  he  connects 

named,  and  that  the  words  *'  three  per-  the    others    with    the    riot.     Reg.    v. 

sons    and    more,    to    wit,"    might    be  Cooper,  i  Russ.  C.  &  M.  585. 
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is,  when  the  matter  is  not  specially  prescribed,  governed  by  the 
general  rules  respecting  the  right  of  defendants  jointly  indicted 
and  tried  to  join  or  sever  in  their  challenges.* 

Ezunination  of  Wltnestaf.  —  It  has  been  held  that  where  the  defend- 
ants are  tried  jointly  the  cross-examination  of  the  witnesses  for 
the  prosecution  may  be  confined  to  one  counsel.* 

2.  Infltructions.  —  The  jury  should  be  properly  instructed  as  to 
the  rules  of  law  applicable  to  the  facts  and  circumstances  brought 
out  by  the  testimony,  and  their  relation  to  each  other,  so  as  to 
enable  them  to  judge  of  the  guilt  or  innocence  of  the  accused  as 
established  by  the  evidence.  The  court  should  not  ignore  evi- 
dence as  to  material  facts.'  Facts  should  not  be  assumed  as  to 
which  no  evidence  was  adduced,'*  nor  should  the  jury  be  informed 
as  to  the  elements  of  an  offense  as  to  which  no  conviction  is 
sought.* 

1.  See  the  article  Jury,  vol.  12,  p.  485.     evidence  tends  to  show  a  technical  riot. 
Joint  or  Several  Challenges.  —  Where     If  the  word  **  riot  "  is  used  technically 

on  trial  of  an  indictment  all  the  defend-  and  as  a  legal  term,  it  should  be  ex- 
ants  waive  the  privilege  of  a  separate  plained.  If  used  in  its  popular  sense, 
trial  and  elect  to  be  tried  jointly,  their  it  assumes  a  fact.  In  either  case  its 
defense  is  joint  and  not  several.  No  use  would  mislead  the  jury.  State  v. 
one  of  ihem  has  authority  to  control  Kuhlmann,  5  Mu.  App.  588. 
the  defense,  and  their  challenges  must  Aflsnmption  of  Gidlt.  —  Where  the 
be  joint.  People  v.  O'Loughlin,  3  offense  of  riot  consists  in  three  or  more 
Utah  133.  persons  committing  an  acr.  in  a  vio- 
Hnmber  of  Peremptory  ChallengeB  Per-  lent  and  tumultuous  manner,  an  in- 
xnitted. —  On  trial  of  a  number  of  per-  struction  that  if  after  the  conclusion  of 
sons  for  riot  each  is  entitled  to  five  a  fight  between  a  person  named  and 
peremptory  challenges,  that  being  the  the  codefendanis  of  the  appellant,  and 
number  given  by  statute  to  persons  while  the  blood  of  his  codefendants 
tried  for  misdemeanors.  People  v.  **  was  still  hot  with  the  controversy," 
Judson,  II  Daly  (N.  Y.)  i.  the  appellant,  who  during  (he  fight  was 

2.  State  V.  Sims,  16  S.  Car.  486,  thirty  rods  distant,  came  up  and  beat 
wherein  the  defendants  were  tried  such  person  in  a  violent  and  tumultu- 
jointly  for  riot  and  rescue,  and  in  ous  manner,  he  would  be  guilty  of  a 
which  there  was  held  to  have  been  no  riot,  etc.,  is  error  requiring  reversal,  for 
error  in  refusing  to  allow  more  than  the  reason  that  it  assumes  the  guilt 
one  counsel  to  cross-examine  the  wit-  of  the  appellant  as  charged,  because  of 
nesses  for  the  state.  And  see  generally  the  act  of  violence  committed  by  him 
article  Examination  of  Witnesses,  alone.  Sloan  v.  State,  9  Ind.  565. 
vol.  S,  p.  70.  5.  Defining   Aasanlt    and    Battery. — 

3.  Logg  V.  People,  g2  111.  598.  Where    the   evidence   sustains   an   in- 
Unneoeesary  Charge  ai  a  Charge  upon    dictment  for  the  statutory  ofifense  of 

Facts.  —  Where  the  inquiry  of  a  jury  riot  there  is  no  error  in  refusing  to 
is  whether  or  not  certain  peace  officers  charge  the  jury  as  to  what  would  con- 
were  riotously  assaulted  and  beaten,  stitute  an  assault  and  battery.  Per- 
and  whether  a  prisoner  subsequently  kins  v.  State,  78  Ga.  316. 
arrested  by  them  had  been  rescued,  an  Offense  Kot  Denonnoed.  —  The  refusal 
instruction  as  to  facts  as  to  which  the  to  charge  the  ingredients  of  the  com- 
jury  have  nothing  to  do,  and  which  mon-law  offense  of  riot  is  unavailable 
cannot  affect  ihe  verdict,  is  not  a  charge  as  an  assignment  of  error,  where  the 
upon  the  facts  of  the  case  within  the  jury  were  informed  as  to  what  consti- 
provisions  of  a  constitutional  inhibition  tutes  the  offense  under  the  statute, 
of  such  a  charge.  State  v.  Sims,  16  S.  Whitley  v.  State,  66  Ga.  656. 
Car.  486.  Offense  Hot  Charged.  —  A  charge  that 

4.  An  Instmotion  Which  Assomes  the  one  accused  of  an  assault  with  intent 
Fact  of  a  Biot  is  bad,  even  though   the  to  murder  could  be  found  guilty  of  a 
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Ill  Btflnlag  tht  Off«iiM  the  court  should  specify  its  constituents  or 
elements,^  including  a  statement  of  what  will  constitute  an  unlaw- 
ful assembly,  and  the  necessity  of  a  common  intent  to  do  an  act 
prohibited  by  law ; '  also  the  necessity  of  the  actual  commission 

riot  is  properly  refused  where  the  de-  without  having  met  with  a  previoas 

fendant  is  indicted  alone  and  where  no  intention,  ii  the  acts  were  committed 

riot  is  charged  or  even  disclosed  by  the  because  of  an  intention  or  agreement 

indictment.     Robinson  v.  State,  84  Ga.  formed    after    their    meeting,     they 

674.  amount  to  a  riot,  and  the  jury  may 

Alder  \tf  Yerdlot  —  In  Georgia  it  Is  judge  of  and  infer  their  intention  or 

provided  that  if  any  two  or  more  per-  agreement  from  the  acts  committed, 

sons,  either  with  or  without  a  common  Ignoring  *'  Common  Intent.*'  —  On  the 

cause  of  quarrel,  do  an  unlawful  act  of  trial  of  a  person  accused  jointly  with 

violence,  or  any  other  act  in  a  violent  others  of  the  offense  of  riot  it  is  error  to 

and  tumultuous  manner,  such  persons  charge  that"  when  two  or  more  persons 

shall  be  guilty  of  a  riot.     In  Rachels  unite,  with  or  without  a  common  intent. 

V,  State,  51  Ga.  374,  it  was  held  that  a  in  doing  an  unlawful  act,  the  acts  and 

charge  which  in  effect  informed   the  words  of  each  one    become  the  acts 

jury  that  they  might  find  the  defendant  and  words  of  every  one  engaged,'*  for 

guilty  under  either  clause  of  the  section,  the  reason  that  the  instruction  ignores 

though  possibly  incorrect,  would  not  the  fact  that  there  must  be  a  common 

require  reversal  where  the  defendant  intent  to  do  one  of  the  acts  inhibited  by 

was  found  guilty  of  nothing  but  the  the  state.     Dixon  &.  State,  105  Ga.  787. 

act  charged,  and  the  verdict  was  sup-  In  Whitley  v.  State,  66 Ga.  656,  there 

ported  by  the  evidence.  was  held  to  be  no  error  in  refusing  to 

Authoxiiing  Pnnlahmont  Ux  Offsnao  Hot  charge  that  ''while  in  common  parlance 

Charged. —  An  instruction  which  defines  the  fighting  of  a  number  of  persons 

the  offense  of  riot  at  common  law,  yet  among  themselves  at  the  same  time 

informs  the  jury  that  if  they  convict  may  be  called  a  riot,  yet  two  or  more 

the  defendants  they  must  inflict  the  persons    may  illegally  fight  together 

penalty  for  the  offense  denounced  by  under  such  circumstances  that  none  of 

statute,  and  not  the  punishment  for  them   would   be  guilty  of  riot  in  its 

the  common-law  offense,  is  erroneous,  technical  legal  sense,  and  yet  be  guilty 

Smith  V.  State,  14  Mo.  147.  of  affray,  assault  and  battery,  stabbing, 

1.  Kifloading    Instmction.  —  A    re-  or  some  other  penal  offense,  because 

quested  instruction  which  is  so  framed  the  *  common  intent '  to  do  the  same 

as  to  impair  the  force  of  an  instruction  act.  which  is  an  absolutely  necessary 

given  defining  the  offense  of  riot,  and  ingredient  in  the  crime  of  riot,  may  be 

which    is    calculated   to  mislead  and  lacking.     To  illustrate  th  s  principle: 

confuse  the  jury,  is  properly  refused.  If  two  persons  should  get  into  a  sudden 

Williams  v.  State,  9  Mo.  273.  quarrel  and  fight,  and  each  of  such 

Matters  of  Defense.  —  Where  the  in-  combatants  should  happen  to  have  a 

gredtents  of    the  offense  of  riot  are  friend  present,  and  these  friends  should 

made  out,  the  court  is  not  obliged  to  in-  thereupon  become  involved  in  a  fight 

struct  as  to  matters  of  defense  as  to  between    themselves,   while    all    four 

which   no  request  is  made   but  it  de-  might  be  guilty  of  affray,  assault  and 

volves  upon  the  defendants  to  present  battery,  or  some  other  offense,  neither 

the  circumstances  relied  on  by  them  to  would  be  guilty  of  riot,  for  the  reason 

escape  conviction.      Logg  v.    People,  that  each  of  the  four  would  be  trying 

92  111.  598.  to  do  a  different  act  —  each  trying  to 

8.  Infomoo  of  Intent. —  In  U.  S.  v.  whip  the  particular  man  he  was  fight- 

McFarland,  I  Cranch(C.  C.)  140,  it  was  ing  —  and   therefore   there   wou!d    be 

held  that  the  court  properly  instructed  lacking  that  common  intent  of  two  or 

the  jury  that  if  they  found  that  an  in-  more  persons  to  do  the  same  act  with- 

jury  was  done  by  four  persons  to  the  out  which  there  can  be  no  riot.'* 

person  or  property  of  another,  accom-  Legal  Frosnmption  as  to  Pnrpooo  of  A«- 

panied  with  force,  it  was  not  necessary  semhly.  —  It  is  error  to  instruct  the  jury, 

to  prove  that  they  should   have  met  on  trial  of  an  indictment  founded  upon 

with  an  intention  to  commit  such  acts  a  statute  providing  that  at  least  three 

in  order  to  constitute  a  riot,  but  that  persons  shall  assemble  together  with 
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of  the  act  completing  the  offense,^  the  co-operation  of  the  defend- 
ants or  some  of  them  in  its  commission,'  and  generally  the  par- 
ticipation of  those  present  and  sought  to  be  charged.' 

the  intent,  or  being  assembled  shall  charging  a  riot  to  have  been  committed 
agree,  mutually  to  assist  one  another  lo  in  the  performance  of  an  unlawful  act, 
do  any  unlawful  act  with  force  and  though  there  is  no  proof  of  an  assault 
violence,  etc.,  that  it  is  not  necessary  by  ihe  defendants  upon  the  prosecutor, 
to  a  conviction  that  the  jury  should  Jacobs  v.  Stale,  20  Ga.  839. 
believe  that  there  was  an  expressed  in-  Whether  or  Hot  a  Th&d  Penoa  Was 
tent  or  agreement  to  do  the  alleged  un-  Aiding  and  Abetting  Two  Others  in  riot- 
lawful  act,  in  this  case  the  beating  and  ing  is  a  question  for  the  jury,  which  is 
wounding  of  a  person,  but  that  if  the  properly  submitted  to  them  by  an  in* 
jury  believed  that  the  defendants,  with  struction  that  if  two  were  engaged  in 
one  or  more  others,  acted  in  concert  an  illegal  act,  and  a  third  was  aiding 
and  jointly  inflicted  the  wounds  as  and  abetting  by  his  presence,  the  offense 
alleged,  or  that  one  of  the  defendants  would  be  made  out.  State  v.  Straw, 
in£icted  the  wounds,  and  that  the  other  33  Me.  554. 

defendant  with  one  or  more  others  8.  Participation  —  Obscurity. —  In 
was  then  present  aiding  and  abetting  Hibbs  v.  State,  24  Ind.  140,  wherein 
and  countenancing  the  one  inflicting  the  trial  judge  was  requested  to  in- 
such  wounds,  then  and  in  such  case  the  struct  that  **  there  must  be  three 
law  presumes  that  they  assembled  with  or  more  persons  engaged  assisting  one 
the  intent,  or  having  assembled  did  another,  and  if  a  person  at  some  dis- 
agree, mutually  to  assist  one  another  to  tance  when  the  riot  is  done  comes 
inflict  said  wounds.  State  v.  Kempf,  up  immediately  afterwards  and  does 
26  Mo.  429.  violence  on  the  same  object,  he  is  not 

1.  An  Instruction  Whidh  Ignores  Evi-  guilty  of  a  riot.     If  the  jury  are  satis- 

dence  as  to  the  commission  of  the  acts  led  from  the  evidence  that  T.  H.,  one 

that  would   C3nsti(ute   the   offense  of  of  the  defendants  named  in  the  infor- 

riot  or  which  assumes  it  to  be  unim-  mation,    was   not   present  during  the 

portant  is  necessarily  erroneous.    Logg  time  of  the  commission  of  the  fight  be- 

V,  People,  92  III.  598.  tween  C.  H.  and  R.  W.,  the  prosecut- 

Conflicting Evidenoe. — Where  the  evi-  ing    witness,    and     until     they    were 

dence  is  conflicting  as  to  whether  a  de-  separated,  he  would  not  be  liable  under 

fendant  did  or  did  not  do  a  certain  act.  the  information  for  a   riot,    even  al- 

it  is  error  to  charge  the  jury,  in  effect,  though   he   ma^  have   made  a  great 

that  where  two  persons  are  at  the  same  noise  in  swearing,  or  otherwise,   and 

place,  and  one  swears  that  a  particular  offered  to  fight  W.  L.,  another  person 

fact  happened,  and  the  other  that  it  dii  in  the  same  crowd."     The  request  was 

not,  the  affirmative    witness  must   be  held  lo  have  been  properly  refused,  the 

believed.     State  v.  Dean,  71  Wis.  678.  court  saying:  "  A  person  at  *  some  d is- 

8.  Joint  Commission  of  Tlnlawfnl  Act.  tance '  may  have  been  engaged  in  as- 

—  Where  by  statute  it  is  provided  that  sisting  and  encouraging  those  actively 

"  if  any  two  or  more  persons,  either  engaged  in  the  riot,  and  if  it  is  intended 

with  or  without  a  common  cause  of  to  hold   him   discharged    because    he 

quarrel,  do  an  unlawful  act  of  violence  *  immediately  '  came  up  and  committed 

orany  other  act  in  a  violent  and  tumult-  the  same  acts  of  violence,  we  cannot 

uous  manner,  such  persons  so  offend-  regard  the  instruction  as  improperly 

ing  shall  be  guilty,*' etc.,  it  is  proper  to  refused.     Nor  is  the  meaning  of  the 

instruct  the  jury  that  the  defendant  is  word  '  present '  very  clearly  conveyed 

guilty  of  the  offense  if  he  and  another  to  the  jury,  when  they  are  told  that  a 

jointly  did  pn  unlawful  act  of  violence,  person   may  not  be  present,  and  yet 

Rachels  v.  State,  51  Ga.  374.  'have  made  a  great  noise  by  swearing. 

Under  a  statutory  provision  that  *'  if  and  offering  to  fight  W.  L.,  another 

any  two  or  more  persons,  either  with  or  person  in  the  same  crowd.'  " 
without  a  common  cause  of  quarrel,  do       Presumption     as    to    Participation   of 

an  unlawful  act  of  violence  orany  other  Those  Present.  —  There  is  no  presump- 

actin  a  violent  and  tumultuous  manner,  tion  of  law  that  in  riots  and  tumultuous 

such   persons    so    offending   shall   be  assemblies  all  who   were  present  and 

guiltv  of  a  riot."  it  is  error  to  direct  an  not  actually  assisting  in  the  suppres- 

acquittal  on  the  trial  of  an  indictment  sion  in   the  first  instance  are  partici- 
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8.  Verdict  —  Omeral  SeqniiitM.  —  As  in  trials  for  other  criminal 
offenses  the  verdict  must  be  supported  by  the  evidence  and  must 
be  sufficient  to  justify  the  sentence  imposed.* 

General  Verdiot  of  Onilty.  —  It  has  been  held  that  riot,  rout,  and 
unlawful  assembly  being  kindred  offenses,  as  riot  includes  the 
other  two,  a  general  verdict  of  guilty  will  be  sufficient  though 
the  evidence  establishes  no  more  than  that  the  defendants  were 
guilty  of  a  rout  or  unlawful  assembly.*  However,  there  appears 
to  be  no  doubt  that  unless  there  is  a  finding  of  guilt  as  to  the 
riot  there  can  be  no  conviction  for  a  lesser  offense  which  is 
involved  in  the  offense  of  riot  and  constitutes  one  of  its  necessary 
elements,  and  which  is  not  made  the  subject  of  a  special  charge.' 

pants,  and  an  instruction  to  that  efifect  were  not  charged  in  the  information, 

and  that  the  obligation   is  cast   upon  The  charge  may  have  misled  the  jury." 

persons  so  circumstanced  to  prove  their  Hardebeck  v.  State,  lo  Ind.  459. 

non-iiuer  fere  nee  is   erroneous.     State  1.  A  Yerdiet  Againit  a  Party  Whioh 

V.  McBride,  19  Mo.  239.  InoorreeUy  States  Hii  Kame  as  indicted 

Adopftion  of  Unlawfol  Act.  —  It  is  not  is  not  sufficient  to  support  a  judgment 

reversible  error  to  charge  that  those  of  conviction.     Slate   v,    McBride,  19 

virho  stood  by  and  encouraged  an  as-  Mo.   239.      And   see    generaly  article 

sault  and  battery  adopted  that  offense  V£RDIC1\ 

and  made  it  their  own,  when  it  does  Correetioii  of  Error  after  Separation  of 

not  appear  that  the  jury  were  informed  Jury.  —  Such  an  error  cannot  be  cor- 

that  such  adoption  would  transfer  the  rected  after  the  separation  of  the  jury, 

assault  and  battery  into  a  riot.     Scott  State  v.  McBride,  19  Mo.  239. 

V.  U.  S.,  1  Morr.  (Iowa)  191.  Fixing   Term   of   Impriionment.  —  At 

Inaoonrate  Statement  of  Law.  —  Where  common  law  the  jury  did  not  fix  the 

the  evidence  is  of  such  a  character  and  term  of  imprisonment.     U.  S.  v,  Mc- 

in  such  a  condition  of  conflict  as  to  re-  Farlane,  i  Cranch  (C.  C.)  163. 

quire  that  the  instructions  should  ac-  8.  State  v,  Sumner,  2  Spears  L.  (S. 

curately  slate  the  law  to  the  jury,  a  Car.)  599;  State  v.   Brazil,  Rice  L.  (S. 

charge  that  **  if  you  believe  from  the  Car.)  257. 

evidence,  beyond  a  reasonable  doubt.  Conviction  for  Unlawfiil  AaiemUy.  —  If 

that  the  defendants  or  some  two  of  the  indictment  does   not  conclude  in 

them  riotously  and  with  force  and  vio-  terrorem  populi  there  can    be   no  con- 

lence  assaulted,  beat,  and  wounded  [a  viction  for  a  riot,  though  there  may  be 

person  named],  then  you  should  find  a  conviction  for  an  unlawful  assembly, 

the  defendants  guilty,"  is  erroneous  for  Rex  v.  Cox,  4  C.  &  P.  538,  19  E.  C.  L 

the   reason   that  such   an   instruction  516. 

would  authorize  a  conviction  of  all  the  3.  Price  v.   People,  9  111.   App.  36; 

defendants  although  but  two  of  them  Ferguson  v.  People,  90  111.  510. 

might  have  been  guilty  of  the  crime  Conviotion  for  AfEiray.  —  If   the  term 

charged.     Lambert  r.  People,   34   111.  *' riotously  and   routously  *'  is  to  be 

App.  63S.  found  throughout  the  indictment,  the 

Co-operation  with  Pertons  Kot  Charged,  defendants  cannot  be  convicted  of  an 

—  Where  upon  the  separate  trial  of  one  affray  or  receive  judgment  for  an  in- 

defendant  the    jury    were    instructed  ferior  offense  when  two  only  are  found 

that  if  he  and  more  than  one  other  per-  guilty.     Chitt.  Crim.   Law  490a;  Rex 

son  committed  the  acts  charged  they  v.    Heaps,  2  Salk.  593,   i   Ld.  Raym. 

should  find  him  guilty,  the  court  said:  484,  12   Mod.  262:  19  Vin.  Abr.,  Riots, 

**  The  information   assumes   to  name  E  i,  E  6. 

all  the  persons  engaged  in  the  riot,  Diversion  of  Wateroonrse*  —  In  Rex  v. 
and  unless  two  or  more  of  the  persons  Colson,  3  Mod.  72,  the  information 
thus  named  acted  jointly  with  the  charged  that  the  purpose  of  the  riotous 
defendant,  ♦  *  *  he  could  not  be  assembly  was  the  diversion  of  a  water- 
guilty.  But  under  the  instruction  the  course,  and  its  actual  diversion  by  the 
jury  were  authorized  to  convict  him.  setting  up  of  a  bank.  The  jury  found 
though  the  persons  with  whom  he  acted  the  defendants  guilty  of  setting  up  the 
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Cenyiotion  of  Lets  than  Vumber  Veeeasary  to  Commit  Offonio.  —  Less  than 
the  number  whose  co-operation  is  necessary  to  commit  the  offense 
may  be  convicted.  Hence  it  is  of  no  avail  to  a  defendant  that 
he  alone  was  convicted  either  because  those  jointly  indicted  with 
him  were  not  brought  to  trial,  or  because  having  been  tried  they 
were  acquitted.*  There  are  decisions,  however,  to  the  contrary, 
which  seem  to  rest  on  the  ground  that  the  offense  is  not  made 
out  unless  there  is  a  conviction  of  the  requisite  number.* 

m.  The  Judgkekt.  —  The  judgment  or  sentence  is  now  as  a 
rule  regulated  by  statute,  either  generally  or  by  reference  to  the 

bank,  but  not  of  the  riot,  and  for  that  convicted,    and    no    facts    appearing 

reason  the  judgment  was  arrested.  which  would  justify  the  arrest  of  the 

GonYietion  of  One  for  Assault.  —  On  judgment,  judgment  must  be  pro- 
trial  of  an  indictment  for  a  riot  and  nounced  against  such  defendant  with- 
riotous  assault  and  battery,  one  of  the  out  regard  to  the  fact  of  the  acquittal 
defendants  may  be  convicted  of  the  as-  of  his  codefendant.  State  v.  Allison, 
sault  and  battery  and  the  other  may  be  3  Yerg.  (Tenn.)  428. 
acquitted.  Sbouse  v.  Com.,  5  Pa.  St.  The  Aoqnittol  of  Ono  Dofendant  Who  If 
83.  Tried  Separately  will  not  entitle  bis  co- 

1.  Convietioii  of  One.  —  On  trial  of  an  defendants  to  quash  the  indictment  as 
indictment  charging  the  commission  to  himself,  where  by  statute  it  is  pro- 
of the  offense  by  the  defendant  and  vided  that  the  acquittal  or  conviction 
his  three  codefendants,  together  **  with  of  one  or  two  persons  jointly  indicted, 
divers  other  evil  disposed  persons  to  but  tried  separately,  shall  not  operate 
the  number  of  ten  or  more,  to  the  in-  as  an  acquittal  or  conviction  of  any  of 
quisition  aforesaid  as  yet  unknown,"  the  others  not  tried,  but  that  they  shall 
the  acquittal  of  such  three  other  de-  be  subject  to  be  tried  in  the  same  man- 
fendants  will  not  furnish  a  ground  for  ner.  Rachels  v.  State,  51  Ga.  374. 
arresting  the  judgment  against  the  one  8.  ConYietion  of  One.  —  In  Turpin  v. 
found  guilty.  State  v.  Egan,  10  La.  Slate,  4  Blackf.  (Ind.)  72,  there  was  a 
Ann.  698.  verdict  of  guilty  as  to  one  and  not 

Where  three  are  indicted,  and  one  guilty  as  to  the  others,  and  it  was  held 

who  was  tried  sepaiately   was  found  that  as  to  the  defendant  against  whom 

guilty,  antt  there  was  no  trial  to  the  the  verdict  was  rendered  there  could 

others,  judgment  on  the  verdict  must  be  no  judgment. 

be  given  against  him.    State  v,  Allison,  A  verdict  against  one  guilty  of  a  riot, 

3  Yerg.  (Tenn.)  428.  on  trial  of  an  indictment  against  three. 

Conviction  of  Two.  —  In  Rex  v.  Scott,  is  void.     Harrison  v,  Errington,  Pop- 

3  Burr.  1262,  I  W.  Bl.  350,  six  persons  ham  202. 

were  indicted  for  a  riot,  of  which  num-  Conviotion  of  Two. —  In  Rex  v.  Sud- 

ber  two  died  before  the  trial,  two  were  bury,  12  Mod.  262,  the  indictment  was 

acquitted,  and  two  convicted,  and  the  for  riotous  and  rontons  assembly,  and 

court  declined  to  arrest  the  judgment,  charged  that  so  assembled  the  defend- 

Lord  Mansfield  saying:  **  Six  were  in-  ants  committed  a  battery.     Two  of  the 

dieted;  two  of  them  are  acquitted;  two  defendants  were  convicted  and  all  the 

are  dead,  untried;  the  jury  have  found  others  acquitted,  but  the  judgment  was 

these  two  to  be  guilty  of  a  riot;  conse-  arrested  upon  the  ground  that  the  two 

quently  it  must  have  been  together  with  could  not  commit  a  riot.     In  this  case 

those  two  who  have  never  been  tried,  as  Holt,  C.  J.,  said:  "If  the  indictment 

it  could  not  otherwise  have  been  a  riot."  had  been  that  the  defendants  with  di- 

Beasoni  for  Arrest  of  Judgment  Confined  vers  other  disturbers  of  the  peace  had 

to  Beoord. —  Where  three  persons  are  committed  this  riot,  and  the  verdict  had 

indicted    and    tried    separately,    and  been  in  this  case  the  king  might  have 

there  is  an  acquittal  of  one  and  a  con-  judgment." 

viction  of  another,  the  court   cannot  Two  or  Kore   Must  Be   Convioted  to 

look  to  extrinsic  facts  to  find  reasons  to  make  the  conviction  good  for  the  offense 

ariest  the  judgment,    but    must  find  of  riot.     State  v.  Littlejohn,  I  Bay  (S. 

them   in  the  record  of  the  defendant  Car.)  316. 
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particular  offense.     Unless,  therefore,  the  sentence  in  any  case 
is  not  the  one  prescribed  by  law,  it  will  not  be  allowed  to  stand. ^ 

1.  See  generally  article  Sentence.  second  for  riotously  rescuing  ceriaia 

Ssntenoe  Preseribed  by  Statute. —  Under  fugitive  slaves  from  another  state,  who 

a  statute  providing  that  if  any  fire  com-  were  found  and  arrested  in  the  staie« 

pany,  the  members  thereof  or  its  ad-  from  the  lawful  custody  of  their  owners 

nerenis,  shall  be  guilty  of  rioting  or  or  masters.    There  was  a   verdict  of 

fighting  in  the  public  streets  of  a  city  guilty  against  a  number  of  the  defeod- 

named  while  going  to,  at,  or  returning  ants,  but  not  guilty  as  to  the  others, 

from  a  fire,  or  to  or  from  a  false  alarm,  and    the    defendants   convicted    were 

on  conviction  theceof  it  shall  be  com-  sentenced  to  the  penitentiary.     It  was 

petent  to  declare  such  company  oat  of  held    that    the    punishment    provided 

service,  and  that  it  shall  be  unlawful  by  the  English  common  law,  which  was 

for  the  members  thereof  to  act  as  a  fire  the  law  of  the  state,  was  fine  and  im- 

company  for  the  space  of  six  months,  prisonment  in  the  county  jail,  and  that 

and  to  order  their  doors  to  be  closed,  therefore  the  sentence  inflicted  was  not 

etc.,  it  was  held  that  on  conriction  of  authorized,    and   for  that   reason   the 

the  offense  denounced,  a  sentence  or-  judgment  was  reversed, 

dering  the  company  out  of  service,  and  ImprissnmtBt    is    not    necessarily   a 

directing   the   sheriff  of  the  city  and  part  of  the  punishment  at  common  law. 

county  to  lock  the  doors  of  the  engine  U.  S.  v.  McFarlane,  i  Crancb  (C.  C.)  163. 

house  of  the  company  and  retain  the  Several  Judgment.  —  Where  by  statute 

keys  in  his  possession  for  six  months,  it  is  provided  that  each  defendant  found 

was    not    excessive,     fn  re  Northern  guilty  of   a   Hot  shall    be  separately 

Liberty  Hose  Co.,  13  Pa.  St.  193.  fined,  the  judgment  is  several,  though 

Uaautliorised  flenteiioe.  —  In  Clellans  the  sentences  against  several  defend- 

V.  Cora.,  8  Pa.  St.  223,  the  indictment  ants  may  constitute  but  one  entry  on 

contained  two  counts,  the  first  one  for  the  record.    State  v.  Cripe,  5  Blackf. 

a  riot  in   the  common  form,  and  the  (Ind.)  7. 
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I  Iv  Oehesal,  1213. 

II   IVJT7BIE8  TO  BlPABIAH  lAlTDS,  121 3. 

1 .  Unlawful  Entry  —  Removal  of  Soil  or  lis  Products^  1313. 

2.  Deposit  of  Waste  or  Refuse^  12 14. 

3.  Obstruction  of  Access^  1 2 1 5 . 

lU  SiriTs  TO  Detesmihs  Title,  121 5. 

CROSS-REFERENCES. 

See  also  article  WATERS  AND  WATERCOURSES,  and  the 
General  Index  to  this  work. 

And  for  Matters  of  Substantive  Law  and  Evidence,  see  Am.  and  Eng. 
Encyc.  of  Law,  title  RIPARIAN  RIGHTS,  and  the  cross- 
references  there  given. 

L  IE  OeHEEAL  —  Legal  or  Equitable  Bemedy,  —  While  equity  will 
sometimes  interfere  to  protect  riparian  rights  which  have  been 
determined  and  established,  the  general  remedy  for  their  viola- 
tion is  by  an  action  at  law.* 

Juisdietion  —  Federal  dueetioni.  — Where  the  United  States  grants 
to  a  private  individual  lands  lying  on  a  navigable  stream  and 
within  the  borders  of  a  state,  whether  the  title  of  the  grantee 
exists  to  high  or  low  water  mark,  or  to  the  middle  of  the  stream, 
IS  a  question  to  be  determined  by  the  state  and  not  by  the  federal 
courts.* 

II.  IEJT7BIE8  TO  BiPAEiAE  Laeds  —  1.  Unlawful  Entry  —  Bemoval 
of  Soil  or  Its  Products  —  Trespaae.  —  A  riparian  owner  who  also 
has  title  by  grant  or  otherwise  to  the  bed  of  a  lake  or  stream,  or 
to  lands  lying  below  high-water  mark  on  tidal  waters,  may  main- 
tain trespass  against  a  person  who  enters  thereon  without  a 
license,'  or  who  interferes  with  his  right  to  build  or  use  wharves 

1.  Masoa  v.  Cotton,  2  McCrary  (U.  latter  cannot   maintain   an  action  for 

S.)  82.     And  see  articles  Remedy  at  use  and  occupation  against  a  person 

Law,  ante^  p.  108;  Injunctions,  vol.  10.  who  moors  rafts  thereon,  unless  an  ex- 

p.  887.  press  contract  exists  between  the  par- 

8.  Webb  V.  Demopolis,  95  Ala.  116.  ties.     Stewart  v.  Fitch,  31  N.  J.  L.  17. 

3.  Ensminger  v.  People,  47  111.  384.  In  Massaohusetts  it  has  been  held  that 

AetionforUieandOooapatioii.  —  Where  a  riparian  owner  who  has  not  enclosed 

a  pariy  enters  upon  the  land  of^a  ripa-  the  shore  in  front  of  his  property  can- 

rian  owner  below  high-water  mark,  and  not  maintain  an  action  of  tort  against 

fastens  a  boat  to  a   tree,  he  becomes  a   person    who  enters  thereon,  below 

liable  in  an  action  of  trespass,  but  if  high-water  mark,  for  the  purpose  of 

the  land  lying  below  high- water  mark  fishing,  but  who  does  not  create  any 

has  not  been  reclaimed  or  improved  by  permanent  obstruction  on   the    land, 

the  owner  of  the  adjacent  upland  the  Packard  v,  Ryder,  144  Mass.  440. 
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on  his  premises,  •  or  who  unlawfully  removes  therefrom  any  sand, 
gravel,*  or  other  portion  of  the  realty,'  or  who  takes  ice  from 
the  surface  of  the  water  in  violation  of  his  rights."* 

BoploTin.  —  It  has  also  been  held  that  rock  or  gravel  taken  from 
the  bed  of  a  stream  may  be  recovered  by  the  owner  in  an  action 
of  replevin.* 

Fordblo  Sntry  and  Dotalnor  may  be  maintained  by  the  owner  of 
lands  on  a  navigable  stream  against  a  party  who  has  invaded  his 
possession  of  soil  formed  by  accretion* 

2.  Depoflit  of  Waste  or  Refoae.  —  Where  waste  or  refuse  has 
been  deposited  on  the  land  of  a  riparian  owner,  or  near  the  land 
in  such  a  manner  as  to  cut  off  his  access  to  the  water,  his  remedy 
is  by  an  action  on  a  case  for  damages,  against  the  party  respon- 
sible for  the  deposit."^ 

1.  Hamlin  v,  Pairpoint  Mfg.  Co.,  141  (Supm.  Ct.)  55  How.  Pr.  (N.  Y.)  376; 

Mass.  51;  Hastings  v,  Grimshaw,  153  Marshall  ?/.  Peters,  (Supm.  Ct.  Spec.  T.) 

Mass.  497.  12  How.  Pr.  (N.  Y.)  218. 

8.  Ross  I/.  Faust,  54  I nd.  471;  White-  Indietmont     for     Trespaai  —  Ewontial 

nack  V.  Tunison,  16  N.  J.  L.  77.  ATormonts.  —  [n  Indiana  the  removal  of 

Ohio  and  Misiitiip^  Biyers.  —  In  Ken-  ice  from  a  stream  or  pond  without  the 

tucky  it  has  been  tield  that  a  riparian  permission   of   the  owner  of  the  bed 

proprietor  on  the  banks  of  the  Ohio  thereof  is  an  indictable  trespass  under 

river  owns  all  accretions  as  far  as  the  §  14,   2  G.  &  H.  462  (Horner's  Stat, 

middle  thread  of  the  stream,  and  that  Ind.    1896,    §    1961).     An    indictment 

he  may  maintain  trespass  against  any  has  been  held  sufficieo^  which  alleged 

one  who  removes  sand  from  a  sand-  that  the  defendant  did  then  and  there 

bar  in   the  river.     Berry  v.  Snyder,  3  unlawfully  cut,  saw,  and  remove  from 

Bash  (ICy.)  266.  land  belonging  to  one  A.,  in  a  given 

In  ro7va,  on  the  contrary,  it  has  been  county,  one  hundred  cubic  feet  of  ice, 

held   that  a   riparian    owner    on    the  of  the  value  of  ten  dollars,  being  then 

banks  of  the  Mississippi  river  cannot  and  there  the  property  of  said  A.,  with- 

maintain  trespass  against  a  person  who  out  a  license.     State  v.  Pottmeyer,  33 

removes  sand  from  a  sand-bar  below  Ind.  402. 

high- water  mark,  although  within  the  A  Penon  Who  Has  Ho  Title  to  fho  Bod 

middle  line  of  the  stream;    but  if  he  of  a  stream,  but  who  has  staked  off  the 

has  any  rights  in  the  premises  peculiar  ice  on  a  certain  portion  thereof,  and 

to  himself,  an  indictment  or  an  action  '  has  expended  money  in  its  preserva- 

on   the   case   may  lie.      McManus  v.  tion,  may  have  trespass  against  a  party 

Carmichael,  3  Iowa  i.  who   wrongfully  removes    the    same. 

8.  Bomoval  of  Gmn.  —  A  grantee  of  Hickey  v.  Hazard,  3  Mo.  App.  480. 

uplands,  who  also  has  verbal  permis-  5.  Griffin  v.  Kirk,  47  111.   App.  25S; 

sion  to  occupy  adjacent  flats,  and  who  Braxon  v.  Bressler,  64  III.  488. 

has  occupied  them  for  a  period  less  than  6.  Griffin  v.  Kirk,  47  III.  App.  258. 

twenty  years,   may  maintain  trespass  7.  Penalty   Preooribod    by     Statnto  — 

against  a  stranger  who  enters  thereon  Effect  on  Private  Aotion.  —  The  fact  that 

and    cuts    and    carries    away    grass,  a  penalty  is  prescribed  by  statute  to  be 

Clancey  v.  Houdlette,  39  Me.  451.  recovered  by  the  public,  for  an  obstruc- 

Bemoval  of  Kanore.  —  A  riparian  tion  of  navigation  by  the  deposit  of 
owner  on  navigable  waters  may  have  waste  and  refuse,  does  not  prevent  the 
trespass  quare  clausum  f regit  for  an  institution  of  a  private  action  for  dam- 
entry  upon  the  shore  below  high-water  ages  by  a  riparian  proprietor  whose 
mark,  and  the  removal  therefrom  of  lands  are  injured  by  such  nuisance, 
manure  mixed  with  the  soil.  Clement  where  the  plaintifif  suffers  some  special 
V,  Burns,  43  N.  H.  609.  and  particular   injury  therefrom,  be- 

4.  BemoTal  of  lee.  —  Washington  Ice  yond    that    suffered    by    the    general 

Co.  V.  Shortall,   zoi   III.  46;  Clute  v.  public.     Garitee  v,  Baltimore,  53  Md. 

fisher,  65  Mich.  48;  Myerz/.  Whitaker,  422. 
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3.  Obstruction  of  Acoess.  —  A  riparian  owner  has  a  right  of  access 
to  and  from  the  water  on  which  his  land  h'es,  and  where  such 
access  has  been  unlawfully  cut  off  by  the  erection  of  wharves, 
railroads,  or  other  structures,  he  may  recover  damages  in  an  action 
on  the  case,*  or  may  sue  in  equity  to  enjoin  the  maintenance  of 
the  obstruction.* 

Indietment  or  Information  in  Bqnity.  —  If  the  obstruction  is  such  as 
to  amount  to  a  public  nuisance,  an  indictment  will  lie,'  but  where 
it  simply  amounts  to  a  purpresture  on  the  land  of  the  state,  the 
proper  remedy  is  by  an  information  in  equity  on  the  relation  of 
the  attorney-general. "* 

m  Suits  to  Detebmike  Title  — in  General.  —  Whether  the 
owner  of  lands  lying  on  tidal  waters  can  maintain  ejectment  to 
recover  land  below  high-water  mark,  depends  upon  the  laws  of 
the  state  in  which  the  question  arises.* 

The  Pleadings.  —  A  bill  in  equity  claiming  title  to  lands  resulting 

Yarianoe  Between  Pleading!  and  Proof,  boundary.    Sullivan  v,  Moreno,  19  Fla. 

—  Under  proper  pleadings  a  riparian  200. 

owner  may  recover  damages  against  a  In  Hew  York  it  has  been  held  that  an 

person  who  leases  premises  with  a  coal  owner  of  land   fronting  on   the  East 

washer  built  upon  them  in  such  a  way  river  in  the  city  of  New  York,  who  has 

that  its  operation  inflicts  injury  on  the  obtained  a  grant  of  land  under  water 

plaintiff's  land,  but  in  such  an  action,  to  the  exterior  line,  cannot  have  an  in- 

where  the  declaration  alleges  that  the  junction  to  prevent  the  building  of  a 

defendant  occupies  the   premises  and  pier  beyond  his  grant,  and  in  front  of 

operates   the   mine,   and  the  evidence  his  pier,   by  parties  claiming  under  a 

shows  that  the  mine  is  occupied  by  a  grant  from  the  common  council,  where 

tenant  of  the  defendant,  and  that  the  no  authority  has  been  given  to  fill  up 

injury  has  resulted  from  the  wrongful  outside  of  the  exterior  line;  if  he  has 

acts  of  said  tenant,  the  plaintiff  cannot  any  title  his  remedy  in  such  a  case  is 

recover.     Coal  Run  Coal  Co.  v.  Giles,  by  an  action  for  damages  or  of  eject- 

49  111.  App.  585.  ment.     Taylor  v.  Brookman,  45  Barb. 

1.  Stevens  v,  Paterson,  etc.,  R.  Co.,  (N.  Y.)  106.  And  see  Jenks  v.  Miller, 
34  N.  J.  L.  532.  14  N.  Y.  App.  Div.  474. 

2.  Injunction.—  Shirley  v.  Bishop,  67  3.  Revell  v.  People,  177  111.  468. 
Cal.    543;    Maine   Wharf    v.    Custom  Erection  of  BnlUUngt.  —  The  driving 
House  Wharf,  85  Me.  175.  of  piles  and  erection  of  tenements  in 

Joint  Suit  by  Co^>wnen.  —  Where  the  waters  of  a  navigable  bav  is  a  pub- 
lands  bordering  on  a  navigable  river  lie  nuisance  for  which  an  indictment 
have  been  partitioned,  but  without  lies,  but  a  riparian  owner  whose  lands 
reference  to  the  riparian  rights  of  the  are  injured  by  such  nuisance,  and  who 
owners,  and  it  has  been  agreed  that  suffers  otherwise  than  as  a  member  of 
these  rights  shall  remain  undivided  the  public  at  large,  may  also  maintain 
and  be  held  in  common,  the  owners  a  private  action  therefor.  Blanc  v. 
may  maintain  a  joint  suit  against  a  Klumpke,  29  Cal.  156. 
party  who  cuts  off  their  right  of  access  4.  Information  in  Equity.  —  Revell  v, 
to  the  water  by  the  erection  of  railroad  People,  177  III.  468.  And  see  Engs  v, 
tracks  and  buildings.  Organ  v.  Mem-  Peckham,  11  R.  I.  210. 
phis,  etc.,  R.  Co.,  51  Ark.  235.  6.  lyectment    Kay  Be  Maintained  in 

In  Florida,   under  the    Act  of  1856,  Connecticut  to  recover  land  lying  below 

riparian  owners  on  the  bank  of  a  navi-  high-water  mark.     Nichols  v.  Lewis,  15 

gable  stream  or  bay  own  to  the  adjoin-  Conn.  137. 

ing  channel.     Such  a  proprietor  who  And  also  in  New  York,  where  such 

sues  to  enjoin  the  erection  of  a  wharf  land  has  been  filled  up  and  improved 

which  threatens  to  obstruct  access  to  by   the   riparian    owner.       People    v. 

his  land,  in  setting  forth  his  title  to  the  Mauran,  5  Den.  (N.  Y.)  389.     Or  where 

land,    must  allege   that  he  has  water  the  lands  above  and  below  high- water 
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from  accretion  must  set  forth  the  manner  of  their  formation;* 
and  in  some  jurisdictions  where  an  action  is  brought  to  determine 
the  title  to  lands  under  tvater,  the  claimant  must  allege  in  his 
pleadings  that  he  also  claims  title  to  the  adjacent  upland.* 

mark  are  both  embraced  in  the  same  Such  patent  can  only  be  assailed  in  a 

action,  and  are  recovsred  in  the  same  direct  proceedinfc  to  review  the  aciioo 

judgment.     Nolan  v,  Rockaway  Park  of  the  commissioners  or  by  a  suit  in 

Imp.  Co.,  76  Han  (M.  Y.)  458;  Sisson  equity  to  set  it  aside.     New  York  Cent., 

f/.  Cumminga,  35  Hun  (N.  Y.)  22,  re-  etc.,  R.  Co.  v.  Aldrid^e,  135  N.  Y.  85. 
versed  on  another  point  in   106  N.  Y.        1.  Jefferis  v.  East  Omaha  Land  Co., 

56.  134  U.  S.  178.     In  this  case  a  bill  was 

Iii  ffew  Jersey  the  title  to  lands  be-  held  to  be  sufficient  which  alleged  that 

lotv  high-water  mark  is  in  the  state  un-  the    land    in    question    was    formed 

til  such  lances  have  been  reclaimed  and  by  "  imperceptible  degrees;  "  that  the 

improved  by  the  riparian  proprietor,  process,  begun  in  1853  and  continued 

and  therefore  until  they  have  been  so  until  1870,  resulted  in  the  production 

reclaimed   the   riparian  owner  cannot  by  accretion  of  a  tract  of  forty  acres 

maintain    ejectment,   but  he   will   be  and  more;  and  that  the  process*' went 

protected  in  equity  from  any  appropri-  on  so  slowly  that  it  could  not  be  oh- 

ation  of  such  lands  or  encroachment  served  in  its  progress,  but  at  intervals 

thereon.     Stockham   v.    Browning,  18  of  not  less  than  three  or  more  months 

N.  J.  Eq.  390.  it  could  be  discerned  by  tne  eye  that 

In  Washington,    lands   lying    below  additions    greater  or  less    had    been 

high- water  mark  on  tidal  waters  be-  made  to  the  shore." 
long  t3  the  state,   and    the  owner  of        8.  In  Kew  York  the  complaint  in  an 

the  adjoining  upland  cannot  maintain  action  to  determine  title  to  lands  under 

ejectment  against  a  person  who  enters  water  should  allege  that  the  plaintiif 

upon  the  shore  below  high-water  mark  also  claims  title  ^  to  the  adjacent  up- 

and  erects  buildings  thereon.     If  the  land;   but   where   this    averment    has 

owner  has  any  remedy  in  such  a  case,  been  omitted,   the  omission   may    be 

it  is  in  equity.     Pierce  v.  Kennedy,  2  remedied  by  amendment,  provided  it 

Wash.  324.  is  within  the  spirit  of  the  complainL 

Yalidity  of  Patent  —  How  Determined.  Furthermore,  when  the  evidence  shows 

—  Where  a  patent  to  land  under  water,  that  the  plaintiff  has  been  in  posses* 

issued   by   the   commissioners  of  the  sion  of  a  strip  of  adjacent  upland  for 

land  office,  is  not  void  on  its  face,  and  many  years,  the  complaint  should  not 

where  evidence  dV^^rr  the  instrument  is  be  dismissed,  even  though  such  aver- 

necessary  toshow  its  invalidity,  it  can-  ment  is  lacking  and  is  not  supplied  by 

not  be  attacked  in  an  action  of  eject-  amendment.      Benson    r.   McNamee, 

ment  brought  by  a  person  holding  a  (Supm.  Ct.  Gen.  T.)  12  N.  Y.  St.  Rep. 

subsequent  patent  to  the  same  lands.  503. 
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ROBBERY. 

By  Charles  H.  Stuoet. 
L  BETIVITIOH,  12 17. 

n.  The  Ivdictkeht,  12 17. 

1.  In  General^  12 17. 

2.  Felonious  Intent^  1219. 

3.  Description  of  Property^  1220. 

4.  Ownership  of  Property^  1223. 

5.  From  the  Person^  1224. 

6.  Force  and  Intimidation^  1225. 

7.  Against  His  Will^  1227. 

8.  Ftf/«^  £^  Property^  1228. 

9.  7>*»i^,  1229. 

10.  Place^  1230. 

1 1,  joinder  of  Counts  and  Offenses^  1230. 

in   iHSTBirCTIOHS,  1 23 1. 

17.  VEBDICT,  JUDGKEITT,  AHD  SEHTSVOS,  1233. 

CROSS-REFERENCES. 

As  to  Assault  with  Intent  to  Rob,   see  article  ASSAULT  AND 
BATTERY,  vol.  11,  p.  849. 

L  Betihitioh.  —  Robbery  is  the  felonious  taking  of  the  per- 
sonal property  of  another  from  his  person  and  against  his  will  by 
violence  or  intimidation.* 

n.  The  Ihdictmeet  —  1.  In  General  —  At  Common  Law.  —  Under 
the  common  law  an  indictment  for  robbery  should  allege  a  felo- 
nious taking  of  the  personal  property  of  another,  from  his  person, 
or  in  his  presence,  by  force  or  intimidation  and  against  his  will.* 

Similarity  to  Indictment  for  Laroeny.*—  The  facts  to  be  stated  are  sub- 
stantially the   same  as  in  an  indictment  for  larceny,  with  the 

1.  See  Am.  and  Eng.  Encyc.  of  Law,  watch  of  the  value  of  ten  pounds,  of 
title  Robbery,  the  goods  and  chattels  of  him  the  said 

2.  Com.  V,  Brooks,  i  Duv.  (Ky.)  150;  A.  J.,  from  the  person  and  against  the 
Houston  V.  Com.,  87  Va  257.  will  of  the  said  A.  J.,  in  the  highway 

Ooneral    Form    at    Common    Law. —  aforesaid,  then  and  there  feloniously 

That  A.   O.   with  force  and  arms,  in  and  dolently  did  steal,  take,  and  carry 

the  king's  highway,  in  and  upon  one  away,  etc.     3  Chitty's  Crim.  L.  806. 

A.  J.  feloniously  did  make  an  assault,  Avermont  of  Former  Conviotion.  —  An 

and  him  the  said  A.  J.  in  bodily  fear  allegation  in  an  indictment  for  robbery 

and  danger  of  his  life  then  and  there  that  the  defendant  has  formerly  been 

feloniously    did    put,   and    one    gold  convicted  of  petty  larceny  is  surplus- 
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additional  averments  that  the  property  was  taken  from  the  person 
of  another  or  in  his  presence,  by  force  or  intimidation.^ 

By  Sutcnte.  —  In  some  jurisdictions  the  common-law  form  of 
indictment  is  still  sufficient,'  but  in  a  majority  of  the  states  indict- 
ments for  the  offense  are  now  framed  under  statutes.     Where 

this  is  the  case,  the  language  of  the  statute  should  be  followed,' 

age.     The  indictment  does  not  charge  the  Penal  Code,   the  particularity  of 

two  offensss.     People  v,  Boyle,  64  Cal.  averment  necessary  at  common  lair  is 

153.  no  longer  required.     It  is  only  neces- 

1.  Com.  V,  Cahtll,  la  Allen  (Mass.)  sary  that  the  substantial  facts  consti- 
540;  People  V,  Nelson,  56  Cal.  77  tuting  the  crime  should  be  alleged  nriih 
People  V,  Jones.  53  Cal.  58.  See  article  sufficient  certainty  to  enable  the  court 
Larceny,  vol.  12,  p.  946.  to  pronounce  a  proper  judgment,  and 

Asportation.  —  In  Massachusfits  the  the  party  to  defend  against  the  charge, 
indicimeat  must  allege  that  the  prop-  The  offence  is  sufBcientljr  charged  in 
eny  was  carried  anra/.  Com.  v,  Cltf-  the  language  of  the  statute  without 
ford.  8  Cush.  (Mass.)  215.  In  Tennessee  further  particularity  as  to  acts,  and  any 
an  indictment  is  not  bad  for  duplicity  defect  of  form  not  tending  to  the  preja- 
because  it  contains  the  words**  steal,  dice  of  a  substantial  right  of  the  de- 
take,  and  carry  away."  McTigue  v.  fendant  must  be  disregarded.  People 
State,  4  Baxt.  (Tenn.)  313.  But  it  has  v.  Ah  Sing,  95  Cal.  654,  citing  People  v. 
been  held  that  asportation  need  not  be  Rozelle,  78  Cal.  84. 
alleged  in  Texas,  Thompson  v.  State,  In  Louisiana,  an  indictment  has  been 
35  Tex.  Crim.  511.  And  the  same  rul-  held  sufficient  under the[5tatutes  which 
ing  has  been  made  in  Indiana,  Terry  charged  that  A.  with  force  and  arms  in 
V.  State,  13  Ind.  70.  and  upon  one  H.  feloniously  did  make 

2.  In  Arkansas  the  common-law  form  an  assault,  and  the  said  B..in  boiily 
is  good      Clary  v.  Stale,  33  Ark.  561.  fear   did    then    and    there    put.    and 

In  Louisiana  it  has  been  held  that  the  twenty-five  dollars  of  the  lawful  money 

essential  substantive  averments  in  an  of  the  United  States  of  America  of  the 

indictment  for  robbery,  required  by  the  goods,  property,  money  and  chattels  of 

common  law,  were  not  dispensed  with  said  B.  from  the  person  and  against 

by  the  statute  of  1885.    State  v.  Patter-  the  will  of  him  the  said  B.  then  and 

son,  42  La.  Ann. 934;  State  V.  Cook,  20  there    feloniously  and    violently    did 

La.  Ann.  145.  steal,  take,  and  carry  away,  contrary  to 

In  Texas  an  indictment  which  pur-  the  form  of  the  statute,  etc.    State  v. 

sues    substantially    the    common-law  Devine,  51  La.  Ann.  1296.     And  see 

precedents    is    sufficient.        Burns    v,  also  State  v.   Corcoran,  50  La.  Ana. 

State,   12  Tex.  App.  269;   Trimble  r.  453. 

State,  16  Tex.  App.  115;  Bell  v  State,  Qnalifleation  of  fhoBnlo.  —  In  follow- 

I  Tex.  App.  598;  Reardon  v.  State,  4  ing  the  statute  all  the  es.«ential  eh- 

Tex.  App.  602.  ments  of  the  crime  as  therein  defined 

In  Yirginia  the  offense  is  defined  by  must  be  alleged.    An  indictment  for  a 

statute  (Code   1887,  §  3674),   but  this  statutory  ofiense  is  sufficient  where  it 

statute  simply  prescribes  the  punish-  alleges  the  commission  of  the  crime  in 

mem,  and  does  not  change  the  essen-  the   words  of   the  statute,  if  by  that 

tial  elements  ot  the  offense,  and  an  in  means  all  that  is  necessary  to  constitaie 

dictment  sufficient  at  common  law  is  the  offense  is  distinctly  charged,  other- 

also  good  under  the  statute.     Houston  wise    it    is   not.     State  v.   0*NeiI,  71 

V,  Com.,  87  Va.  268.  Minn.  399;  Trimble  v.  Stale,  16  Tex. 

8.  People  V.  Colburn,  105  Cal.  648;  App.  115;  Moore  v.  State,  7  Tex.  App. 

State  V.  Ready,  44   Kan.   697;    Com.  608. 

V,  Tanner.  5  Bush  (Ky.)  316;  State  v.  Where  thoOfTensels  Pnioly  Statotory, 

Henry,    47   La.   Ann.    1587;    Slate   v,  and  the  statutes  hav:;  no  reference  to 

O'Keil,  71  Minn.  399;  State  t/.  Howard,  the  common  law,  it  is  generally  suffi- 

66  Minn.  309;  Acker  v.  Com.,  94  Pa.  cient  to  follow  the  words  of  the  Stat' 

St.    284;     Slate    V.    Swafford,    3    Lea  ute,  in  framing  the  indictment.    Btit 

(Tenn.)  162;  Williams  r.  State,  10  Tex.  where  the  statute  recognizes  the  com- 

App.  8.  mon  law,  and  simply  provides  for  the 

In  Californiai  under  the  provisions  of  panishment  of  the  common-law  crimen 
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or  equivalent  words  should  be  used.* 

Arniad  with  ft  Bftngtrons  Weapon.  —  In  some  jurisdictions  it  is 
necessary  to  show  in  the  indictnnent  whether  or  not  the  accused 
was  armed  with  a  dangerous  weapon  at  the  time  of  committing 
the  offense.* 

2.  Felonious  Intent.  —  At  common  law  it  is  absolutely  essential 
to  allege  an  assault,  feloniously  made.' 

By  Sutnte. — And  under  some  statutes  it  is  also  necessary  to 

all  the  elements  of  the  offense  at  com-  means    of    such    dangerous    weapon, 

moa  law  must  be  alleged.     Boles  v.  The    indictment  does  not    allege    an 

State,  58  Ark.  35.  assault    with    a   pistol,  and    therefore 

1.  State  V.  Barnett,  3  Kan.  250;  Tay-  it  is  unnecessary  to  allege  how  the 
lor  t'.  Com.,  3  Bush  (Ky.)  508;  State  z'.  weapon  was  used  or  intended  to 
Davidson,  38  Mo.  374;  State  v.  Bohn,  be  used.  The  remaining  question  is 
19  Wash.  36.  And  see  generally  as  to  whether  it  is  sufficient  to  charge  that 
following  the  ^anguage  of  the  statute  in  the  accused  was  armed  with  a  dan- 
charging  a  statutory  offense,  article  gerous  weapon,  to  wit,  a  pistol,  wiih- 
Indictmbnts,  Informations,  and  Com-  out  other  allegations  to  show  in  what 
PLAINTS,  vol.  10,  p.  483  el  seq,  way    it    was    dangerous.      We    have 

Although  the  crime  Is  not  charged  in  no  doubt  that  the  indictment  is  suffi- 

the  precise  words  of  the  statute  defining  cient  in  this  respect."     Com.  c.  Cody, 

it,  if  it  is  alleged  in  words  conveying  165    Mass.    133,  citing  Com.   v.  Mar- 

the  same  meaning  the  variance  is  un-  tin,  17  Mass.  359;  Com.  v,  Gallagher, 

important.     Taylor  v.  Com.,  3  Bush  6  Met.  (Mass.)  565;  Com.  v.  Mo  wry,  11 

(Kv.)  508;  Buntin  v.  State,  68  Ind.  38.  Allen  (Mass.)  20. 

2.  In  Michigan  robbery  is  divided  That  Weapon  Was  ITsed  in  Striking  and 
by  statute  into  two  offenses;  one  by  Wonnding. —  Under  Gen.  Stat.  Mass.. 
assault  armed  with  a  dangerous  c.  160,  §  22,  an  indictment  sufficiently 
weapon,  and  the  other  by  assault  with-  alleges  a  striking  with  a  dangerous 
out  such  weapon.  The  common-law  weapon  which  charges  that  the  defend- 
form  of  indictment  is  therefore  insuffi-  ant  being  armed  with  a  dangerous 
cient;  the  indictment  must  be  framed  weapon  "the  said  A.,  in  and  upon  the 
under  the  statute,  and  must  distinctly  face  and  head  of  the  said  A.,  then  and 
charge  either  one  frade  or  the  other  there  did  strike  and  wound."  It  is  not 
of  the  offense.  People  v,  Calvin,  60  necessary  to  allege  that  the  wounding 
Mich   113.  or  striking  was  done  with  the  danger- 

DeseripUon   of    tht   Weapon. —  In    a  ous  weapon.     Com  z/.  Mow r),  11  Allen 

Massachusetts  case  the  indictment  was  (Mass.)  20. 

objected  to  on  the  ground  that  while  it  8.  Sledge  v.  State,  99  Ga.  684;  Ward 

charged  that  the  accused,  at  the  time  v.  Com.,  14  Bush  (Ky.)  233;  State  v, 

of  committing  the  offense,  was  armed  Patterson,  42  La.  Ann.  934;  Randolph 

with  a  dangerous  weapon,  to  wit,  a  pis-  v.  Com.,  6  S.  &  R.  (Pa.)  398;  Hardy 

to],  with  intent,  etc.,  it  did  not  charge  v.  Com.,  17  Gratt.  (Va.)592;  Houston  v, 

that  the  pistol  was  capped,  loaded  with  Com.,  87  Va.  257;  Rex  v.  Philipps,  6 

ball,  powder  or  cartridges,  or  capable  East  464.     And  see  in  genera]  as  to 

of    being    discharged;    nor    thai    the  charging   intent  article  Indictments, 

pistol  was  aimed  at  the  person  named  Informations,  and  Complaints,   vol. 

m  the   indictment,  or  discharged,   or  10,  p.  491  et  seq. 

used  as  a  tire-arm  or  club;  nor  did  it  The  Animns  Fnraadi  is  as  much  in- 

appear  that  the  pistol  was  a  dangerous  volved  in  the  commission  of  robbery 

weapon.      Lathrop,  J.,   said:      ''We  as  in  the  commission  of  larceny.     It  is 

have  no  doubt  that  the  indictment  is  as  necessary  to  be  alleged  and  proven 

sufficient  in   form.     The  gist  of  the  in  one  case  as  in  the  other.     Sledge  t/. 

offense  is  the  being  armed  with  a  dan-  State,  99  Ga.  684. 

gerous  weapon.   [It  is  not  necessary]  to  In  England  it  has  been  held  that  an 

allege  either  that  the  assault  was  com-  indictment  for  highway  robbery^  must 

mitted  with  the  dangerous  weapon,  or  charge  that  the  assault  was  feloniously 

that  the  intent  to  kill  or  maim  was  to  made,  with  an  offensive  weapon.     Rex 
be  carried  out,  in  case  of  resistance,  by    v.  Pelf  ryman,  2  Leach  C.  C.  563. 
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aver  felonious  intent;  a  failure  to  do  so  is  fatal.' 

The  Word  "  Folonioiisly '*  is  generally  used  as  descriptive  of  the 
intent  with  which  the  oflfense  is  committed,*  but  other  phrases 
are  sometimes  prescribed  by  statute,'  as,  for  instance,  **  with 
intent  to  deprive  the  owner  thereof."  * 

3.  Deaoription  of  Property.  —  The  property  taken  must  be 
described  with  such  particularity  that  the  defendant  may  know 
what  he  is  accused  of  having  stolen.*  Except  in  the  case  of 
money,  however,  a  detailed  description  is  unnecessary,  provided 
a  forcible  taking  from  the  person  is  sufficiently  alleged,  the  gist 
of  the  offense  being  force  or  intimidation.* 

1.  Chappell  V.  State.  52  Ala.  359;  to  the  eCTect  thai  in  Louisinna  eqaiva^ 
State  V.  Holly  way,  41  Iowa  200;  State    lent  words  may  be  ased. 

V.  Durbin,  20  La.  Ann.  408;  State  v.  8.  In  Ohio,  it  was  held  in  an  early 

Cook,  20  La.  Ann.  145;  State  9.  Brown,  case,  Turner  v.  State,  i  Ohio  Sl  422, 

104  Mo.  365:  Matthews  V.  State,  4  Ohio  that  where  an  indictment  for  robbery 

St.  540;    Boose   V,  State.   10  Ohio  St.  alleged  that  certain  property  was  act- 

575;    Morris   v.   State,    13    Tex.   App.  ually  stolen,  an  express  averment  of 

65.  intent  to  steal  was  unnecessary.     But 

Safllcienoy  of  Ayerments  of  Intent. —  at  the  present  time,  by  statute,  the 

An  indiciment  which  charges  that  the  felonious   intent   must  be  charged  by 

property  was  laken  from  the   person  use  of    the   phrase  "  with    intent    to 

and   against    the  will  of  the   owner,  steal,"  or  '*  with  intent  to  rob,'*  and 

feloniously  and  violently,  is  sufficient  other  forms  of  averment  are  insuffi- 

as  regards  the  averment  of  felonious  cient.     Boose  v.  State,  10  Ohio  St.  575; 

intent.     State  v.  Cowan,  7  Ired.  L.  (N.  Matthews  v.  State,  4  Ohio  St.  539. 

Car.)  239.  4.  Stale  v.  Gill,  21  Mont.  151. 

An  indictment  is  sufficient,  as  to  the  Bobbery  in  Dwelling-honee.  —  The 
averment  of  felonious  intent,  which  statutory  offense  of  robbing  a  person 
charges  that  the  accused  made  an  in  his  dwelling-house  partakes  of  the 
assault  on  L.,  and  with  force  and  vio-  nature  of  both  robbery  and  larceny,  and 
lence  unlawfully  and  feloniously  did  the  elements  of  both  offenses  must  be 
steil,  take,  and  carry  away  from  the  alleged  in  indictment.  An  averment 
person  of  the  said  L.  certain  property,  that  the  accused  intended  to  deprive 
State  V.  Kegan.  62  Iowa  106.  the  owner  of  his  property,  and  to  con- 
Intent  to  Steal.  —  When  it  is  alleged  vert  it  to  his  own  use,  is  essential, 
that  the  defendant  feloniously  did  take  Ward  v.  Com.,  14  Bush  (Ky.)  233. 
and  carry  away  certain  property,  a  6.  Territory  v.  Bell,  5  Mont.  565; 
further  averment  that  be  stole  the  State  v.  Segermond,  40  Kan.  107. 
same  is  unnecessary.  State  v.  Brown,  6.  Burke  v.  People,  148  III.  70;  Mc- 
113  N.  Car.  645.  Queen   v.   State,   82   Ind.  72,  State  v. 

In  TexM,   under  Wilson's  Code  Cr.  Burke,  73  N.  Car.  83. 

Proc,  art.  428(2.  an  averment  that  the  The  Gist  of  the  OfGnue  of  Bobbery  is 

defendant    attempted  to  take   certain  force  or  intimidation,  and  the  taking 

property   from   the   person    robbed   is  from  the  person  of  another  against  his 

equivalent  to  an  allegation  of  intent  will,  a  thing  of    value,   belonging  to 

to  rob,  and  is  sufficient.     Runnells  v.  him.     This  being  so  it  is  not  necessary 

State,  3(  Tex.  Crim.  431.  or  material  to  describe  accurately  the 

Amendment.  —  The  intent  of  a  party  particular    identity  or    value    of   the 

charged    with   the    commission    of    a  property  taken.     Butit  must  be  shown 

crime  is  an  essential  averment  in  an  that  it  was  the  property  of  the  person 

indiciment,  and  an  indictment  which  assaulted,  or  in  his  possession,  or  in 

fails  to  aver  a  felonious  intent  cannot  his  care,  and  that  it  had  some  value, 

be    amended    by    inserting  the   word  Burke  v.  People,  148  III.  70. 

"feloniously.*'    State  2/.  Durbin,  20  La.  Where    Several    Artidee   Eaye   Been 

Ann.  408.  Stolen.  —  An    indictmtnt    which   snffi- 

2.  State  V.  Cook,  20  La.  Ann.   145.  ciently  describes  a  part  of  the  property 
In  this  case,  however,  there  is  a  dictum  will  be  sustained  on  a  motion  in  arrest 
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Same  Beseription  as  in  Laroeny.  —  By  the  weight  of  authority  it  is 
not  necessary  to  describe  the  property  with  any  greater  degree 
of  exactness  than  in  an  indictment  for  larceny.* 

Beseription  of  Money.  —  In  describing  money  greater  accuracy  of 
statement  is  generally  required  than  in  describing  other  kinds  of 
property.*  In  most  jurisdictions  the  aggregate  amount  of  the 
money  taken  must  be  stated,  but  it  is  not  necessary  to  give  the 
number  upon  each  bill  or  note.'  In  charging  the  value  of  separate 
pieces  of  money,  the  word  '*  denomination  *'  should  be  used.* 

Fhrasee  Preeoribed  by  Statute.  —  In  some  states  certain  technical 
words  of  description  are  prescribed  by  statute,*  but  the  require- 

of  judgment.     McQueen   v.   State,  82  who  is  robbed  of  money,  or  its  repre- 

Ind.  72.  sentative,  to  give  an  accurate  descrip- 

1.  Brennon  v.  State,  25  Ind.  403;  lion  of  it.  and  it  would  render  it  almost 
Terry  v.  State,  13  Ind.  70;  Turner  v.  impossibletoconvictathief  or  a  robber. 
State,  I  Ohio  St.  422;  Winston  v.  State,  if  courts  should  undertake  to  require 
Q  Tex.  App.  143;  McEntee  v.  State,  24  the  prosecutor  in  all  cases  to  give  a 
Wis.  43;  Reg.  V,  Sharp,  2  Cox  C.  C.  particular  description  of  the  money  or 
181.  See  article  Larceny,  vol.  12,  p.  note  feloniously  taken.  The  failure 
977  et  seq.  to  give  an  exact  description  can  never 

Defective  Desoription  Waived.  —  An  endanger  the  liberty  of  an  innocent 
indictment  which  describes  the  prop-  man,  but  the  enforcement  [of  the  op- 
erty  as  "  peisonal  property,  to-wit:  posite  rule]  would  furnish  the  guilty 
money,  jewelry,  and  hair  ornaments,"  with  ready  and  easy  means  of  escape.** 
although  imperfect,  is  sufficient  to  sup-  AltemaUve  Chargee. —  Where  an  in- 
port  a  judgment  of  conviction  of  rob-  dictment  for  robbery  describes  the 
bery,  where  no  objection  is  taken  property  taken  as  "  thirty  dollars  in 
thereto  before  judgment.  Where  an  greenbacks,  national  bank-notes,  gold 
indictment  is  defective  as  regards  the  or  silver  coin,"  it  must  be  corstrued 
description  of  the  property  taken,  but  as  a  charge  of  taking  dollars  of  green- 
no  demurrer  is  interposed  to  the  in-  backs,  or  national  bank-notes,  or  gold 
dictment,  and  no  objections  to  testi-  or  silver  coin  of  the  United  States,  and 
mony  upon  the  ground  of  the  insuffi-  if  the  taking  of  any  one  of  these  things 
ciency  of  the  indictment,  the  defect  is  does  not  amount  to  robbery,  the  indict- 
waived.  It  is  generally  held  that  the  ment  is  bad.  Wesley  z/.  State,  61  Ala. 
description  of   the  property  taken  in  282. 

robbery  is  required  to  be  equally  Use  of  Word  "Personalty."  —  An  in- 
specific  with  that  required  in  larceny,  formation  for  robbery  which  desciibes 
People  V.  Chuey  Ying  Git,  100  Cal.  the  property  taken  as  a  specified 
437.  amount    of    *'  lawful    money    of    the 

2.  Croker  r.  State,  47  Ala.  53;  Terry  United  States*'  is  sufficient.  It  need 
V.  State,  13  Ind.  70;  State  v.  Seger-  not  further  describe  the  property  as 
mond,  40  Kan.  107;  Reg.  z'.  Sharp,  2  personalty.  People  v.  Riley,  75  Cal.  q8. 
Cox  C.  C.  181.  "  Money,  Ooodi,  and  Chattels."  —  Where 

3.  Jackson  v.  State,  69  Ala.  249;  the  indictment  describes  bank-notes  as 
State  V.  Gorham,  55  N.  H.  152;  Mc-  money,  goods,  and  chattels,  the  latter 
Entee  v.  State,  24  Wis.  43.  words     are    surplusage.      Turner    v. 

Provided  the  substance  of  the  offense  State,  I  Ohio  St.  422. 

is  properly  charged,  an  indictment  for  4.  Arnold  v.  State,  52  Ind.  281. 

robbery  of  bank  bills  need  not  give  the  6.  The  Statutes  of  Indiana  ^ovide  that 

name  of  the  bank  or  the  denomination  in  every  indictment  in  which  it  is  nee- 

of  the  bills.     Qutnlan  v.  People,  (Supm.  essary  to  make  an  averment  as  to  any 

Cf.  Gen.  T.)  6  Park.  Crim.  (N.  Y.)  9.  money,  or  bank  bills  or  notes.  United 

And  see  People  v.  Loop,  (Supm.  Ct.  States  treasury  notes,  postal  and  frac- 

Gen.  T.)  3  Park.  Crim.  (N.  Y.)  559.  tional  currency,  or  other  bills  or  notes 

Season  for  theBnle.  —  In  McQueen  v.  issued  by  any  lawful  authority,  and  in- 
State.  82  Ind.  72,  Elliott,  y.,said:  "  It  tended  to  circulate  as  money,  it  shall 
would  be  unreasonable  to  expect  one  be  sufficient  to  describe  such  money, 
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ments  in  the  various  states  differ  so  widely  that  a  general  classifi- 
cation is  impossible.' 

SzoQM  for  Defootiyo  DoteriptioiL  —  Where  an  exact  description  of  the 
property  taken  is  unknown  to  the  grand  jury,  this  fact  maybe 
alleged  in  the  indictment,  and  inaccuracy  of  description  is  gen- 
erally held  to  be  remedied  by  such  an  averment.* 

YarUneo.  —  But  when  a  particular  description  of  the  property  is 

given,  or  where  it  is  described  as  unknown  to  the  grand  jury, 
the  proofs  must  support  these  allegations,  and  a  variance  is 
generally  held  to  be  fatal.' 

bilU,   notes,   or   currency,   simply  as  Thompson  v.  State,  35  Tex.  Crim.  511; 

money    without    further  specification.  Colter  v.  State,  37  Tex.  Crim.  284:  State 

But  under  this  statute  it  has  been  held  v.  Jackson,  26  W.  Va.  250;  Moody  v. 

that  where  an  indictment  described  the  State,  i  W.  Va.  337. 

&roperty    as   'Mawful   money  of    the  8.  Owens  v.  Sute.  104  Ala.  id;  Jaotes 

nued  States,"  it  must  be  proved  that  v.  State,  Z15  Ala.  83;  State  v.  Stewart, 

the  money  was  either  coin  or  legfal  ten-  (Del.  1898)  42  AU.  Rep.  624;  McQueen 

der  note-*  issued  by  the  United  States  v.  State,  82   Ind.  72;  Riggs  v.  State, 

government.      Taylor    v.    State,    130  104  Ind.  261;  Graves  t^.  State,  121  lod. 

Ind.  66.  35; ;  State  v.  Ready,  44  Kan.  697;  Terri- 

In  Mistonxl  it  is  provided  by  statute  tory  v.  Bell,  5  Mont.  565. 

that  every   indictment    which    makes  Where  the  indictment  described  the 

any  averment  as  to  any  sort  of  money  money  taken   as  *'  ihirty-five  dollars 

or  bank-notes   shall  be  sufficient  if  it  lawful  money  of  the  United  States,  a 

describes  such  money  or  notes  simply  more  particular  description  of  which 

as  money  without  specifying  any  par-  is  unicnown  to  this  affiant,*'  and  the 

licuUr  coin  or  note,  etc.     Under  this  proof  showed  that  three  ten-dollar  bills 

statute  an  indictment  which  describes  and  live  dollars  in  silver  were  taken,  it 

the    property   as   "$500  of  the  lawful  was  held  that  there  was  no  variance, 

money   of  the    United   States,   of  the  State  v.  Ready,  44  Kan.  697. 

valueof  $500,"  has  bsen  held  sufficient.  An    Indlotmant   Is    Fatidly   TkSm^vh 

State  V.  Burnett,  81  Mo.  119.  which  describes  the  property  taken  as 

In  Washington,  §  1253  of  the  Code  "  one  currency  note  of  the  v^alue  and 

provides  that  in  indictment  for  larceny  denomination   of  $10,   a    further  and 

or  embezzlement  of  money,  the  coin,  more  particular  description  of  which  is 

number,  or  denomination  need  not  be  to  the  grand  jury  unknown."     In  such 

alleged,  a  description  of  the  property  a  case  it  is  necessary  to  allege  of  what 

as  "  money  "  being  sufficient;    and  it  nation,  country,  or  state  the  note  was 

has  been  held  that  this  provision  of  the  currency.      Wmston  p.   State,  9  Tex. 

code  also  applies  to  indictment  for  rob-  App.  143. 

bery.     State  v.  Johnson,  19  Wash.  410.  8.  Brown  v.  State,  (Ala.  1899)  25  So. 

In    Texas    the     use     of    the    word  Rep.  182;  James  v.  State,  115  Ala.  83; 

"  money  "  as  descriptive  of  the  prop-  Taylor  v.  State,  130  Ind.  66;  People  r. 

erty  taken  is  not  prescribed  by  statute,  Jones,    5   Lans.  (N.   Y.)  340;  Com.  v. 

but  that  word  is  generally  used,  and  it  McManiman,  15  Pa.  Co.  Ct.  49S;  Harris 

has  been  held  that  an  indictment  which  t/.   Sute,  (Tex.  Crim.  1895)30  S.  W. 

alleges  the  taking  of  a  certain  number  Rep.  221;  Co£Felt  v.  State,  27  Tex.  App. 

of     dollars     in    money    is    sufficient.  615. 

Colter  t/.   State,   37   Tex.   Crim.   284;  The  allegation  that  a  more  particular 

Thompson  v.  State,  35  Tex.  Crim.  511.  description  is  unknown  to  the  grand 

1.  For  Descriptions  Held  to  Be  Soilloiont  jury,  where  such  is  the  case,  is  a  snffi- 

see  Brown  v.  State,  (Ala.  1899)  25  So.  cient  excuse.     This  is  not,  however,  a 

Rep.  182;  People  v.  Riley,  75  Cal.  98;  mere  formal  allegation,  for  it  has  often 

State  V,  Stewart,  (Del.  1898)42  Atl.  Rep.  been  held  that  if  it  be  shown  that  the 

624;  Terry  t/.  State,  13  Ind.  70;  State  v.  particular  description    was   known   to 

Carro.  26  La.  Ann.  377;  State  v.  Shon-  the  grand  jury  the  indictment  would 

hausen,   26   La.   Ann.    421;    Com.    v,  be  bad  or  that  the  judgment  should  be 

Griffiths,  126  Mass.  252;  State  v.  Rush,  arrested.     Territory  v.   Bell,  5  MonL 

95  Mo.  199;  State  v,  Moore,  66  Mo.  372;  565. 
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4.  Ownership  of  Property.  —  As  a  Oenerfti  Bai«  it  is  necessary  to 
charge  the  ownership  of  the  property  alleged  to  have  been  taken ;  * 
but  in  some  jurisdictions  an  erroneous  allegation  in  this  particular 

is  held  to  be  immaterial,  as  it  is  not,  strictly  speaking,  of  the  gist 
of  the  offense.* 

Qaaliflcation  of  the  Bole.  —  Where  an  not  giving  the  name  of  the  person  to 

iadictmeni  cbarg::d   the    taking  of    a  whom  the  property  belonged.     An  in- 

cenain  sum  of  money  in  treasury  notes  dictment  for  robbery  must  state  cor- 

and  silver  coin  *'  a  further  desctiption  rectly  the  ownership  of  the  property, 

of    which    is   to    the   grand   jury    un-  All  the  approved  forms  at  common  law 

known,"  and  the  averments  as  to  the  set  forth  the  ownership  of  the  property 

treasury  notes  were  sufficiently  specific  as  well  as  the  name  of  the  person  from 

to  comply  with  the  statute,  it  was  held  whom  it  is  taken,  and  the  y>x<7i  statute 

that  the  words  quoted  referred  to  the  requires    the    same    particularity.     It 

silver  coins  only,  and  that  the  state  should  cleaily  appear  from  the  indict- 

need  not  prove  that  a  certain  tear  in  ment  that  the  article  taken  belongs  to 

one  of  the  notes  was  a  description  un-  some  person  other  than  the  accused,  or 

known  to  the  grand  jury.     Brown  v,  that  the  party  deprived  of  the  posses- 

Stite,  (Ala.  1899)  25  So.  Rep.  182.  sion  through  violence  is  entitled  to  such 

Contra. —  Where  the  indictment  de-  possession,  as  against   the  defendant, 

scribes  the  property  as  $20  in    paper  Smedley  v.  State,  30  Tex.  215. 

m'>ney,  current   money  of  the  United  Ownenhip  Should  Se  Laid  in  the  Person 

States,  and  the  proof  shows  that  it  con-  Bobbed,  and  an  indictment  which  lays 

sisted  of  $15  in  paper  currency  of  the  the  ownership  in  a  certain  person,  but 

United  Slates,  being  one  five-dollar  bill  alleges  that  the  property  was  taken  in 

and  one  ten-dollar  bill,  the  variance  is  the  presence  and   against  the  will  of 

not  material.     Harris  v.  State,  34  Tex.  another,  is  bad.     State  v.  Lawler,  130 

Crim.  497.  Mo.  366. 

Different  Ayerments  in  Different  Connti.  Ayerment  Held  to  Se  Sni&eient.  —  A  ver- 

— '  In  an  Alabama  case  the  indictment  ments  that  the  property  was  the  per* 

averred  that  the  defendants  took  "  four  sonal  property  of  a  named  person,  and 

one  hundred  dollar  bills  of  the  lawful  in  his  possession,  and  that  it  was  taken 

currency    of     the    United    States    of  from  his  person  and  against  bis  will, 

America,  a  further  description  of  which  are    sufficient.      People   v.    Hicks,   66 

is  CO  the  grand  jury  unknown.'*    On  the  Cal.  103;  People  v.  Ah  Sing,  95  Cal. 

trial  there  wasevidence  tending  to  show  654. 

that  in  point  of  fact  their  description  Ownership  Hot  Essential  —  Tennessee, 

was  not  unknown  to  the  grand  jury.  — In  Tennessee  it  has  been  held,  under 

It  was  held  that  there  was  a  fatal  vari-  Mill.  &  V.  Code,  §  5380,  that  the  gist 

ance  between  the  allegations  of  the  in-  of  the  offense  is  violence  and  felonious 

dictment  and   the   proof,   and   that  a  intent,  and  that  the  ownership  of  the 

conviction  could  not  be  had  on  the  in-  property  need  not  be  charged.     Clem- 

dictment.     The  difficulty  might  have  ons  v.  State,  92  Tenn.  282,  diittgSi^x^ 

been  avoided  by  making  proper  aver-  v.  Swafford,  3  Lea  (Tenn.)  162. 

ments  in  different  counts  of  the  indict-  2.  People  v.  Anderson,  80  Cal.  205; 

ment.     James  v.  State,  115  Ala.  83.  State  ».  Carr.  43  Iowa  418. 

1.  Slate   V.  Absence,  4  Port.  (Ala.)  Variance     Between     Allegations    and 

397;  People  V.  Vice,  21  Cal.  345;  People  Proof.  —  Where  ownership  is  laid  in  a 

V.  Ammerman,   118  Cal.  .23;  Com.  v,  certain  person,  the  fact  that  a  part  of 

Clifford,  8  Cush.  (Mass.)  215;  Reg.  v.  the  property  is  proved   to  belong   to 

Rudick,  8  C.  &  P.  237,  34  £.  C.  L.  36S.  another  person  is  an  immaterial  vari- 

As  to  this  averment  in  indictments  ance.     People  v,  Clark,  106  Cal.  32. 

for  larceny,  see  article  Larceny,  vol.  An  averment  that  the  property  be- 

Z2,  p.  946.  longed  to  Isaac  R.  Randolph  is  sup- 

An  indictment  which  charges  that  the  ported  by  proof  that  it  belonged  to  Isaac 

property  taken  by  the  defendant  was  B.    Randolph.      The   variance    is   not 

the  corporeal  personal  property  of  one  fatal,     ^filler  v.  People.  39  111.  457. 

,  and  within  the  legal  custody  and  Varianoe  Cnred  by  Use  of  Word  '^  Said.*' 

control  of  the  party  upon  whom  the  — A  variance  between  the  averments 

assault  was  committed,  is  defective  in  in  different  parts  of  the  indictment  as  to 
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S«nw  Ptnon  Othmr  tiuun  BtCmdaiit.  —  It  is  not  necessary  to  allege  that 
the  owner  of  the  property  and  the  person  from  whom  it  was 
taken  are  the  same,  the  essential  allegation  being  that  the  right 
of  ownership  is  in  some  person  other  than  the  defendant.^ 

Wliare  Property  la  Taken  from  ft  Bailee  it  may  be  described  either  as 
belonging  to  the  bailee  or  to  the  actual  owner,*  or  in  one  count 
as  the  property  of  the  owner  and  in  another  as  that  of  the  bailee ;  * 
and  when  ownership  is  laid  in  the  bailee,  the  precise  character  of 
the  bailment  need  not  be  alleged.* 

S.  From  the  Person.  —  An  averment  that  the  property  in  ques- 
tion was  taken  from  the  person  of  another  was  absolutely  essen- 
tial in  an  indictment  for  robbery  at  common  law;  and  under 
statutes,  also,  its  omission  is  generally  held  to  be  fatal.* 

the  owDersbip  of  the  property  is  cured  reliance  upon  such  election  being  ad- 

where  reference  is  made  to  a  former  hered  to  he  has  done  or  oniitted  to  do 

statement  of  the  name  by  use  of  the  something  by  which  he  is  prejudiced, 

word  '*  said.''     State  v.  Williams,    ii  State  v.  Nelson,  ii  Mev.  334. 
Mo.  App.  600.  4.  People  v,  Shuler,  28  Cal.  490;  State 

Varianoe  Cured  by  Amendmeat. —  In  v.  Ah  Loi,  5  Neir.  99;  Stale  v.  Gorham. 

State  V.  Oliver,  20  Mont.  318,  the  name  55  N.  H.  152. 

of  the  person  from  whose   possession        6.  People  v.  Beck,  21  Cal.  386;  Stegar 

the  property  was  taken,  as  proved  on  the  v.  State,  39  Ga.  583;  Seymour  v.  State, 

trial,  dififered  from  the  name  charged  15  Ind.  288;  State  v.  Leighton,  56  Iowa 

in  the  indictment.     It  was  held  that  by  595;  Stevens  v.  State,  19  Neb.  647;  Kit 

virtue  of  the  statute  relating  to  amend-  v.  State,  11  Humph.  (Tenn  )  167;  Rex  r. 

ment  of  pleadings,  this  variance  might  Rogan,  Jebb  C.  C,  62;  Smith's  Case, 

be  remedied  after  the  state  had  closed  2  East  P.  C.  783;  Rex  v.  Donnally,  i 

its  evidence,  by  striking  out  the  name  Leach  C.  C.  193. 

given  in  the  Indictment  and  inserting  ImnLffloient  iJlegations.  —  An  indict- 
fn  its  place  the  name  of  the  owner  as  ment  which  merely  states  that  the  prop- 
proved  on  the  trial.  erty  was  taken  from  another  person  is 

1.  James  v.  State,  53  Ala.  380;  People  defective.  It  must  state  that  the  prop- 
V,  Vice,  21  Cal.  345;  People  v,  Clark,  erty  was  taken  from  the  person  of 
106  Cal.  32;  Com.  V.  Clififord,  8  Cush.  another.  People  v.  Beck,  21  Cal.  386; 
(Mass.)  215;  State  v.  Nelson,  11  Nev.  Stegar  v.  State.  39  Ga.  583;  State  v. 
334;  Brooks  V,  People,  49  N.  Y.  436;  Cook,  20  La.  Ann.  145. 

Barnes  v.  State,  9  Tex.  App.  128;  Reg.  A  charge  in  an  indictment  for  rob- 

V.   Rudick,  8  C.  &  P.  237.  34  E.  C.  L.  bery  that  the  defendant  did  with  force, 

368.  etc.,  steal,  take,  and  carry  away  from 

An   indictment   for    robbery    which  another  certain  property,  is  not  equiva- 

does  not  allege  that  the  property  taken  lent  to  charging  that  it  was  taken  from 

was  the  property  of  some  person  other  his  person,  and  is  not  sufficient.     State 

than  the  defendant  is  fatally  defective,  v.  Leighlon,  56  Iowa  595. 

People   V.  Vice,  21  Cal.  345.     Contra,  From  Person  or  Fooewion.  —  In  T^xas 

Stale  ;/.  Dilley,  15  Oregon  70.  the  statute  defining   robbery  uses  the 

2.  State  V.  Lawler,  130  Mo.  366;  alternative  phrase '*  from  1  he  person  or 
Brooks  V.  People,  49  N.  Y.  436;  Reg.  possession  of  another."  Under  this 
V,  Rudick,  8  C.  &  P.  237,  34  E.  C.  L.  statute  it  is  necessary  to  allege  a  taking 
368.  from  the  possession  as  well  as  from  the 

3.  State  V.  Chapman,  6  Nev.  320.  person,  and  it  has  been  held  that  an  in- 
Compelling  Eleetion  Between  IMfferent    dictment  alleging  that  the  property  was 

Connta. —  Where  the  ownership  is  laid  taken  from  the  person  and  '*  possion  *' 
differently  in  different  counts  the  de*  of  the  prosecutor  is  fatally  defective, 
fendant  has  no  right  to  demand  an  since  the  word  *'  possion  "  is  not  a 
election  by  the  district  attorney,  or  to  valid  substitute  for  the  word  ** posses- 
insist  upon  a  voluntary  election  pre-  ston."  Evans?/.  State,  34  Tex.  Crim. 
viously  made,  unless  in  consequence  of  no. 
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In  Eif  Prosenoe.  —  An  allegation  that  property  was  taken  '*  in  the 
presence  **  of  another  is  equivalent  to  the  averment  that  it  was 
taken  '*  from  his  person,"  the  two  methods  of  taking  being  con- 
structively the  same.  These  forms  of  averment  are  alternative, 
and  if  the  indictment  charges  a  taking  **  from  the  person  *'  it 
need  not  also  charge  a  taking  **  in  the  presence."  * 

The  Word  "Eob."  —  According  to  the  rule  in  one  jurisdiction  the 
use  of  the  word  *'  rob  "  in  the  indictment  implies  a  taking  from 
the  person,  and  renders  its  express  averment  unnecessary;*  but 
in  other  jurisdictions  it  has  frequently  been  held  that  it  is  not 
necessary  to  use  the  word  **  rob  "  in  the  indictment.' 

6.  Force  and  Intimidation.  —  Force  and  putting  in  fear  are  of 
the  gist  of  the  offense.  It  is  essential  that  one  of  these  elements 
be  alleged  in  the  indictment,  and  the  better  practice  is  to  allege 
both.* 

Bnt  in  Xentnoky,  under  Cr.  Code,  trial  without  objection,  under  the  pleas 
§  122,  subd.  2,  an  indictment  was  held  of  not  guilty  and  former  acquittal, 
sufficient  which  alleged  that  the  prop-  People  v.  Kerm,  8  Utah  268. 
erty  was  taken  from  an  individual  who  2.  The  Language  of  the  Criminal  Code 
at  the  time  had  it  in  his  possession  as  of  Pennsylvania  in  prescribing  the  pan- 
agent;  and  that  it  was  taken  from  him  ishment  for  robbery  is,  "  If  any  person 
by  force  and  intimidation.  Breckin-  shall  rob  another,  or  shall  steal  any 
ridge  v.  Com.,  97  Ky.  267.  property  from  the  person  of  another, 

1,  Croker  ».  Slate,  47  Ala.  53;  James  etc.*'      Under    this    statute   it   is   not 

r.  State,  53  Ala.  380;  Clary  v.    State,  necessary   that  all   the   circumstances 

33  Ark.  561;  People  v.  Ah  Sing,  95  Cal.  which  enter  into  the  definition  of  rob- 

654;  Crews  1'.  State,  3  Coldw.  (Tenn.)  bery  at  common  law  should  be  particu- 

350;  People  V.  Kerm,  8  Utah  268.  larly  averred  in  the  indictment.     The 

When    Charged    Coxgnnctiyely.  —  The  use  of  the  word  *'  rob  "  in  the  indictment 

averment  that  the  taking  of  the  money  implies  that  the  property  was   taken 

and  whiskey  was  from  the  person  and  from   the    person   of    its   owner,   and 

presence  of  the  party  robbed  is  not  the  makes  an   express  averment   to   that 

inclusion  of  two  separate  offenses  con-  effect  unnecessary.     Acker  v.  Com.,  94 

junctively  in  the  same  count.    Property  Pa.  St.  284. 

taken   in   the  presence  of   the  owner,  8.  State  v.  Ready,  44  Kan.  697;  State 

under  circumstances  constituting  rob-  v.  Cook,    20  La.   Ann.    145;    State   r. 

bery,  is  taken  from  his  person.    Croker  Robinson,  29  La.  Ann.  364. 

V.  State,  47   Ala.    53;  State   v.  Mont-  When  Oxniesion  Is  Not  Fatal.  -Where 

gomery,  109  Mo.  645.  the  facts,  as  charged  in  the  indictment, 

Diqnnotiyt    Form. —  An    indictment  constitute   the  crime  of   robbery,   the 

which  alleges  that   the  property   was  mere  omission  of  the  word  "  rob  "  will 

taken  from  the  person  or  in  the  pres-  not  invalidate  the  indictment.     State 

ence  of  A.  B.   is  bad.     To  allege  the  v.  Robinson,  29  La.  Ann.  364. 

taking  in  this  disjunctive  form  is  really  Perhapo  Neceesary  in  Massachusetts.  — 

not    to    allege    it    in    either   manner.  In  Com.   v,  Clifford,  8  Cush.  (Mass.) 

Where  both  methods  of  committing  the  215,  there  is  a  dictum  to  the  effect  that 

crime  are  to  be  alleged  in  the  indict-  the  word  *'  rob  "  is  essential  in  an  in- 

ment  they  should  be  alleged  in  the  con-  dictment  under  Rev.  Stat.,  c.  T25,  g  15. 

junctive  form.     Slover  v.  Territory,  5  4.  People  ?a  Riley,  75  Cal.  98;  Collins 

Okla.  506.  V,  People,  39  111.  233;  State  v.  Cook,  20 

Variance  Inunaterial  After  Verdict. —  La.  Ann.  145;  Kit  z/.  State,  11  Humph. 

Where  the  indictment  alleges  a  taking  (Tenn.)  167;  Parker  v.   State,  9  Tex. 

from  the  presence  of  the  person  robbed,  App.  351 ;  M'Daniel's  Csse,  Foster  128; 

but  the  proof  shows  that  the  property  Rex  v,  Donnally,  i  Leach  C.  C.  193. 

was  taken  from  his  possession,  the  vari-  With  Force  and  Anns.  —  An  omission 

ance  is  immaterial  after  verdict,  and  to  allege   that  the  robberv  was  com- 

after  the  defendant  has  twice  gone  to  mitted  by  violence  or  intimidation  is 
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AltematiTt  ATcrmntt.  —  Under  statutes,  force  and  putting  in  fear 
are,  in  many  states,  considered  alternative  charges,  and  the  aver« 
ment  of  one  renders  the  allegation  of  the  other  unnecessary.* 

not  cared  by  the   use  of  the  words  saulted  and  put  in  fear,  an  objectioa 

**  niih  force  and  arms."   Com.  v.  Mills,  that  the  indictment  does  not  allege  di- 

3  Pa.  Super.  Ct.  i6i.  rectly  that  the  property  was  obiaiaed 

Deseription  of  the  Intimidatioxi. —  In  by  means  of  the  violence  or  intimida- 

Montatia   the   precise  kind  of   fear  in  tion  is  frivolous  and  will  not  be  sas- 

w'.iijh  the  person  robbed  was  put  need  tained.     Burns  v.  State,  12  Tex.  App. 

noi  be  described.     State  v,  Clancy,  20  269;  Sute   v.   Cowan,   7  I  red.   L.  (N. 

Mont.  498;  State  v.  Gill,  21  Mont.  151.  Car.)  239;  Anderson  z*.  State,  28  Ind.22. 

But  in   Oklahoma  an  indictment  for  By  Beference  to  Prior  AUegation.  —  An 

robbery  in  the  firsl  degree  must  allege  indictment  which  alleges  an  assault  on 

thai  he  was  put  in  fear  of  immediate  the  person  robbed,  and  ihat  by  said 

personal  injury,  and  must  allege  facts  assault  and  by  violence  the  defendant 

shotving    what   the  injury   threatened  fraudulently  obtained  certain  property, 

was,  and   that  the  danger  was  imme-  and  which  further  alleges,  without  re- 

diate.    Slaver  v.  Territory,  5  Okla.  506,  peating  the  averments  as  to  assault  and 

In  Kansas  an  Indictment  for  Bobbery  in  violence,  that  the  defendant  also  did 
the  Seoond  Degree  should  charge  that  then  and  there  fraudulently  and  with* 
the  property  was  delivered  or  suffered  out  the  consent  of  ihe  person  robbed 
to  be  taken  through  fear  of  some  injury  take  from  his  person  certain  other  prop- 
threatened  10  be  inflicted  at  some  time  erty,  sufficiently  charges  that  ihe  last 
di£ferent  from  that  of  the  robbery.  An  named  property  was  also  obtained  by 
indictment,  therefore,  .which  alleges  assault  and  violence.  Wiley  v.  State, 
Ihat  the  defendant  obtained  the  prop-  (Tex.  Crim.  1898)  43  S.  W.  Rep.  995- 
eriy  by  threats  of  injury  to  be  inflicted  Against  Whom  the  yioleneo  Was  XJiad. 
at  divers  times  prior  to  and  at  the  time  —  The  averments  as  to  the  person  who 
when  the  property  was  taken,  does  not  was  assaulted  or  put  in  fear  must  be 
properly  charge  robbery  in  the  second  sufficientlv  certain  to  inform  the  de- 
degree,  although  as  an  indictment  for  fendant  whom  he  is  accused  of  having 
the  first  degree  of  the  offense  it  might  robbed.  An  indictment  which  does 
be  sufficient.  State  v.  Stofifel,  48  Kan.  not,  except  by  inference,  allege  who 
364.  was  assaulted  or  pat  in  fear,  or  upon 

In  il//jj<7MW  the  statute  defining  the  of-  whom  violence  was  used,  is  fatally  de* 

fense(Wayn  Stat.  456,  §20;  Rev.  Stat.,  fective.     Parker  v.  State,  9  Tex.  App. 

§  3530)  uses  the  phrase,  "  by  putting  351. 

him  in  fear  of  some  immediate  injury  to  1.  Alabama,  —  Chappell  v.  State,  52 

his  person."    Under  this  statute  it  was  Ala.  359. 

held  in  State  v.  Davidson,  38  Mo.  374,  Arkansas,  —  Clary  v.  State,  33  Ark. 

that  an   indictment  alleging  that   the  561;  Young  t/.  State,  50  Ark.  501. 

property   was  taken  from   the   person  Iowa,  —  State   v.   Brewer,    53    Iowa 

robbed  '*  by  putting  him  in  fearof  some  735. 

great    bodily    harm"    was    sufficient.  Z^MfWawa.  —  State  v.  Durbin,  20  La. 

But  in  the  subsequent  case  of  State  v.  Ann.  408;  State  v,  Patterson,  42  La: 

Hotverton,  59  Mo.  91,  a  similar  allega-  Ann.  934. 

lion,  to  wit,  that  the  victim  was  put  ^axxarAi^^Z/j.— Com.  v.  Humphries, 

"  in  bodily  fear  and  danger  of  his  life  "  7  Mass.  242. 

was  held  to  be  insufficient.  Missouri.  —  State    v.    Sttnson,    124 

And  in  State  v.  Smith,  119  Mo.  439,  Mo.  447;  Stale  v,  Lawler,  130  Mo.  366. 

the  allegation  "in  fear  of  immediate  Montana, — State  v.  Clancy,  so  Mont, 

injuiy"  washeld  to  be  fatally  defective.  498. 

In  State  v,   Bro:vn,  104  Mo.  365,  it  North   Carolina,  —  State    v.   Cowan, 

was   held   that   where   the   assault    is  7  Ired.  L.  (N.  Car.)  239. 

charged  to  have  been  made  feloniously,  Tennessee,  —  Hammond   v.   Stcte,  3 

it  need  not  be  further  alleged  thaLthe  Coldw.  (Tenn.)  129. 

putting  in  fear  was  done  felonionsfv.  England.    —Rex    v,    Pelfryman,    s 

Property  Obtained  by  Means  of  Force  or  Leach  C.  C.  563. 

Intimidation.  —  Where  ic  is  alleged  that  Under  the  Texas  Code  the  taking  of  the 

the   person    robbed    was   violently  as-  property   must  either    be   by  assanlt 
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The  Wordi  "Yioltnt"  and  "Yiolently"  are  generally  used  in  describing 
the  manner  in  which  the  offense  was  committed,  but  other  words 
of  the  same  meaning  may  be  employed.* 

7.  Against  His  WiSL  —  Both  at  common  law  and  under  statutes 
it  is  necessary  to  allege  that  the  property  was  taken  against  the 
will  of  the  person  robbed.*  The  use  of  the  particular  phrase 
**  against  his  will  "  is  not  always  essential,  however,  analogous 
expressions  sometimes  being  held  sufficient,  and  it  is  generally 
held  that  an  averment  of  force  or  intimidation  implies  that  the 
property  was  taken  against  the  will  of  the  person  robbed,  and 
renders  an  express  averment  to  that  effect  unnecessary.' 

or  by  violence  and  putting  in  fear  of  appears  from   the  other  averments  of 

life  and  bodily  injury.     This  being  the  the  indictment  that  violence  was  used, 

provision  of  the  statute,  it  follows  that  Smith's  Case,  2  East  P.  C.  784.     And 

an  indictment  which  charges  the  taking  under  the  statute  7  &  8  Geo.  IV.,  c.  29, 

by   assault   need   not  allege  that  the  §  6,  it  has  been  decided   that  an  in- 

person  assaulted  was  put  in  fear.     On  dictmenl  alleging  that   the  defendant 

the  other  hand,  when  the  charge  in  the  robbed  A.  of  certain  chattels  mentioned 

indictment  is  based  on  the  other  clause  need  not  allege  that  he  did  it  with  vio- 

or  phrase,  the  indictment  must  allege  lence;  the  word  *'  rob  **  necessarily  im- 

that  the  taking  was  by  violence  and  porting  force  and  violence.     Lennox's 

putting  in  fear.     The  case  of  Wilson  Case,  2  Lewin  C.  C.  268. 

V,  State,  3  Tex.  App.  63,  which  holds  2.  Chappell  v.  State,  52  Ala.  359;  Kit 

differently,     was    decided     under    an  z/.  State,  11  Humph.  (Tenn.)  167;  State 

earlier  statute,  and  the  decision  in  that  v.  Patterson,  42  La.  Ann.  934. 

case  is  no  longer  the  law.     Williams  v.  Uliistratloxi  of  tlie  Bnle.  —  An  indict- 

State,    12   Tex.  App.  240;    Kimble  v.  ment  alleged  that  the  defendant  made 

State,  12  Tex.  App.  420.  an  assault  on  one  Williams,  and  put  him 

Proved  as  Laid. —  If  the  indictment  in  fear  of  his  life,  and  did  steal,  take,  and 

charges  a  putting  in  fear,   the  same  carry  away  unlawfully  and  feloniously 

muse  be  proved  upon  the  trial.     Glass  the  money  of  said  Williams.      This  in- 

V.  Com.,  6  Bush  (Ky.)  436.  dictment  was  held  to  be  bad,  as  it  did 

1.  State    V.   Brewer,    53    Iowa    735;  not  state  that  the   money   was  taken 

State  V.  Kegan,  62  Iowa  106;  Com.  v,  from    the     person    of    Williams    and 

Mowry,  11  Allen  (Mass.)  20;  State  v.  against  his  will,  which  is  an  essential 

Brown,  113  N.  Car.  645;  Smith's  Case,  averment  in  an  indictment  for  robbery. 

2  East  P.  C.  784.  Kit  V.  State,  11  Humph.  (Tenn.)  167. 

In  an    indictment  for  robbery  the  Where  Ownenhip  Is  Laid  in  Two  Fer- 

word  "  violently  "  is  equivalent  to  the  sons. —  Where  ownership  is  laid  in  the 

word  ''forcibly."      McTigue  v.  State,  person  robbed  and  another,  and  it  is 

4  Baxt.  (Tenn.)  313.  alleged   that  the   property  was   taken 

InLonisiana  the  useof  the  word  "vio-  without   the  consent  of  either  owner, 

lently  "  is  essentiil.     State  v.  Durbin,  proof  that  the  robbery  was  committed 

20  La.  Ann.  408.  against  the  will  of  the  person  robbed  is 

Suiftoient  Allegation.  —  Where  an  in-  sufficient    to  support  the   indictment, 

dictment  charged*  that  the  defendant  without  evidence  that  It  was  against 

"  did  make  an  assault,"  and  "  put  in  the  will  of  the  other  owner.     Stewart 

bodily  fear  and   danger  of  his   life,"  v.   State,  (Tex.  Crim.   1895)  31  S.  W. 

and  "  then  and  there  feloniously  and  Rep.  407. 

violently  did  seize,  take,  and  carry  8.  People  v,  Riley,  75  Cal.  98;  State 
away,  etc.,"  it  was  held  that  force  was  v.  Kegan,  62  Iowa  106;  State  v.  Pat- 
sufficiently  alleged;  indeed,  the  words  terson,  42  La.  Ann.  934;  State  v.  Dur- 
"feloniously  and  violently  "  were  of  bin,  20  La.  Ann.  408.  But  see  Kit  r. 
themselves  sufficient.  State  «'.  Brown,  State,  11  Humph.  (Tenn.)  167. 
X13  N.  Car.  645,  citing  State  v.  Cowan,  Implied  by  Allegation  of  Yiolenoe.  —  An 
7  Ired.  L.  (N.  Car.)  239.  indictment  charging  that  the  accused 

InEngland.  —  The  word"  violently"  did  wilfully  and  feloniously,  by  force 

need  not  be  used,  provided  it  clearly  and    violence,   rob,  etc.,  is  sufficient 
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Whare  the  Property  Ii  Stolen  from  a  Bailee  it  is  not  necessary  to  allege 
that  it  was  taken  against  the  will  of  its  owner. ^ 

8.  Value  of  Property.  —  At  Common  Law  the  authorities  differ  as  to 

whether  any  allegation  of  value  is  required.  It  is  generally  held 
necessary  to  allege  that  the  property  had  some  value,  but  par- 
ticularity of  statement  in  this  respect  is  not  essential.' 

without  the  additional  words  '*  against  feloniously  take  from  the  person  of  the 

his  will."     While  it  is  true  that  an  in>  itaid  Eli  Hoff  personal  property  belong- 

dictment  for  robbery  must  state  upon  ing  to  him  by  violence,  and  by  putting 

its    face   that  the  goods   were  siolen  him  in  fear,  tt  was  held  sufficient  wiih- 

against  the  will  of  (be  party  assaulted,  out  alleging  that  the  taking  was  against 

yet  it  seems  that  it  may  be  good  with-  the  will  of  the  person  robbed.     Terry 

out  the  use  of  those  specific  words,  if  v.  State,  13  Ind.  70;  Anderson  r.  Statr, 

the  words  used  convey  the  same  mean-  28  Ind.  22. 

ing.     The  averment  in  an  indictment  1.  People    v.   Shuler.   28   Cal.    490; 

that  the  goods  were  taken  by  force  and  Anderson  r.  State,  28  Ind.  22;  Terry  r. 

violence  necessarily  implies  that  they  State,  13  Ind.  70. 

.were  stolen  against  his  will,  and  makes  OlgaedUm  Bad  in  Amrt  of  Judgment.  — 

the  use  of  those  particular  words  un-  An  indictment  alleged  thai  the  n  >iey 
necessary.    State  v,  Patterson,  42  La.'   taken  was  the  property  of  Mrs.  Ann 

Ann.  934.     Citing  State  v.  Durbin,  20  Motley,    and     was    taken    from    her 

La.  Ann.  408.  daughter,  Miss  Virginia  Motley,  with- 

Equivalent  Expreedon.  —  In  an  ^A?-  out  the  consent  of  said  Virginia.  A 
bama  case  the  indictment  contained  two  motion  in  arrest  of  judgment  was  made 
counts.  The  first  count  was  deficient,  on  the  ground  that  there  was  no  alle* 
as  it  did  not  aver  felonious  intent.  The  gation  that  the  money  was  taken  with- 
second  count  followed  the  form  pre-  out  the  consent  of  Mrs.  Ann  Motley, 
scribed  by  the  code,  except  that  it  did  the  alleged  owner.  The  court  said: 
not  contain  the  expression  *'  and  *'  This  might  have  been  a  good  objec* 
against  his  will,  by  violence  to  his  per-  tion  to  the  bill  of  indictment  on  special 
son  *'  In  his  opinion.  Manning.  J.,  demurrer,  but  we  are  not  prepared  to 
said:  "  The  words  *  against  his  will*  say  it  is  good  in  arrest  of  judgment.'* 
were  held  essential  at  common  law,  and  Stegar  v.  State,  39  Ga.  583. 
are  retained  in  the  statutory  form  of  2.  Jackson  v.  State,  69  Ala.  249; 
the  indictment.  [But  the  code  allows  State  v.  Perley,  86  Me.  427;  State  v, 
alternative  statements,  the  form  pre-  McCune,  5  R.  I.  60. 
scribed  being  as  follows:]  '  A.  B.  At  Cemmon  Law,  and  ITnder  lUiae 
feloniously  took  a  gold  watch,  the  prop-  Statute. —  In  State  v.  Perley,  86  Me. 
erty  of  C.  D.,  from  his  person  and  427,  the  objection  to  the  indictment 
against  his  will,  by  violence  to  his  per-  was  that  it  contained  no  allegation  that 
son,  or  by  putting  him  in  such  fear  as  the  property  taken  had  any  value,  (n 
unwillingly  to  part  with  the  same.*  his  opinion  Whitehouse,  J.,  said  in  sub- 
[Two  modes  are  here  stated.]  one  stance:  "  If  the  value  of  the  propeay 
'  against  his  will,  by  violence  to  his  is  not  a  necessary  ingredient  01  the 
person,*  the  other  *  by  putting  him  offense  sought  to  be  charged,  and  not 
in  such  fear  as  [to  cause  him]  unwill-  legally  essential  to  the  punishment  to 
ingly  to  part  with  the  same.'  In  the  be  inflicted,  an  allegation  of  it  is  use- 
former  case  it  is  against  his  will  and  less,  and  is  properly  omitted.  There 
by  violence;  in  the  latter  case  his  will  is  nothing  in  the  nature  of  robbery,  as 
consents,  but  only  because  it  is  sub-  defined  at  common  law,  from  which  it 
dued  and  constrained  by  fear.  A  appears  that  the  value  of  the  property 
charge  that  the  crime  was  done  in  either  has  ever  been  deemed  of  the  essence 
of  these  modes  is  sufficient.  The  of  the  crime.  The  value  of  the  prop- 
second  count  is  therefore  a  good  one,*'  erty  is  therefore  immaterial,  and  need 
and  the  indictment  was  held  sufficient,  not  be  alleged  in  the  indictment  at 
Chappell  V.  State,  52  Ala.  359.  common    law.      The    jury,    however. 

In  Indiana.  —  Where  an  indictment  must  be  satisfied  that  the  goods  were 

alleged    that    the    accused    made    an  of  some  value,  and  they  may  infer  it 

assault  on  one  Eli  IlofI,  and  did  then  from  inspection  of  the  article,  or  from 

and    there    unlawfully,    forcibly,  and  the  testimony  of  the  witnesses.     The 
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By  Statute.  —  In  framing  indictments  under  the  various  statutes 
it  is  not  necessary  to  state  the  value  of  the  property,*  unless  the 
degree  of  the  crime  for  which  the  accused  may  be  indicted  depends 
thereon,* 

9.  Time.  —  The  indictment  should  state  the  time  of  the  robbery 

statutes  of    Matae  do  not  make   the  to  take.     Wordea,  J.,  in  delivering  the 

amount  of  property  taken  an  essentia]  opinion  of  the  court,  said  that  if  the 

element  of  the  offense,  nor  do  they  di-  charge  had  been  for  the  commission  of 

vide  the  crime  into  degrees,  or  in  any  robbery  instead  of  assault  with  intent 

way    make    the    punishment   of   the  to  rob,  it  would  seem  that  the  property 

offense  dependent    upon   the  value  of  should  have  been  more  particularly  de- 

the   property   taken."      It    was    held,  scribed;  but  since  it  seemed  that  the 

therefore,  that  the  value  of  the  prop-  words'*  goods  and  chattels"  used  in 

en y  need  not  be  charged  either  at  com-  their  ordinary   meaning  imported   of 

mon   law  or    under   the   Maine    stat-  themseUesariicIesof  value, and  articles 

ute.     Citing  State  v.  McCune,  5  R.  I.  which  had  no  value  at  all  could  hardly 

60.  be  called  goods  and  chattels,  therefore. 

Aggregate  Yalno  of  Property.  —  The  as  the  indictment  in  question  charged 

common-law   form   of  indictment  for  the  taking  of  goods  and  chattels,  value 

robbery  contains  a  distinct  averment  was  implied,  and  the  indictment  was 

of  ihe  value  of  the  goods  taken.     The  sufficient.     Buntin    v.   State,   68    Ind. 

form  prescribed  by  the  Alabama  code  38. 

follows  the  common-law  form  in  this  In  California,  robbery  and  grand 
respect,  and  requires  an  express  alle-  larceny,  when  the  property  is  taken 
gallon  of  the  value  of  the  property,  from  the  person  of  another,  or  when 
Without  such  an  averment  an  indict-  the  property  taken  is  a  horse,  etc.,  do 
ment  for  the  ofifense  is  not  sufficient,  not  depend  upon  the  value  of  the  prop- 
Where  an  indictment  charged  that  the  erty  taken  (Pen.  Code,  ^  487),  hence  in 
**  defendant  feloniously  took  one  valise  such  cases  it  is  unnecessary  to  specify 
containing  clothing  of  the  value  of  the  value  of  the  property  taken.  People 
twenty  dollars,"  it  was  construed  to  v.  Chuey  Ying  Git,  100  Cal.  437. 
mean  that  the  aggregate  value  of  the  Under  the  Texas  Statute.—  Where  an 
valise  and  the  clothes  was  twenty  dol-  indictment  for  robbery  charged  the  tak- 
lars,  and  was  held  a  sufficient  averment  ing  of  a  sheep,  but  contained  no  alle- 
of  value.  Where  several  articles  are  gation  as  to  the  value  of  the  animal,  it 
taken,  the  indictment  is  sufficient  if  it  was  held  that  it  embraced  all  the  ele- 
alleges  the  aggregate  value  of  the  prop-  ments  of  the  Texas  Penal  Code,  which 
erty,  but  it  is  better  practice  to  allege  does  not  mention  the  value  of  the 
the  value  of  each  article  separately,  property  taken,  and  was  therefore  suffi- 
Jackson  v.  State,  69  Ala.  249.  cient.      It    mentioned    an    animal   of 

Averments  LeM  ^Mcifio  than  in  Lar-  known  value,  and  sufficiently  apprised 

oeny.  —  The  fact  that  the  averments  of  the   accused,   in    plain    language,    of 

value  in  an  indictment  for  robbery  are  what  he  had  to  meet  on  the  (rial.    This 

not  sufficiently   specific   to  support  a  is  all   that   is   required.     Williams  v. 

conviction  for  larceny  does  not  vitiate  State,  10  Tex.  App.  8. 

the  indictment.     Baldin  v.  Com.,  2  Ky.  Money  the  Measure  of  Value.  —  In  an 

L.  Rep.  439.  indictment  for  robbery  the  value  or  de- 

1.  People  V.  Townsley,  39  Cal.  405;  scription   of  the  article  taken   is   not 

People  V.  Chuey  Ying  Git,   100  Cal.  material,  as  the  gist  of  the  offense  is 

437;  Buntin  v.  State,  68  Ind.  38;  State  force  or  fear.     But  where  the   indict- 

V.   Howerton,  58   Mo.   581:  People  v.  ment  charges  the  taking  oi  "  ten  dollars 

Loop,   (Supm.   Ct.   Gen.    T.)    3    Park  in  money,"  this  is  in  fact  an  allegation 

Crim.  (M.  Y.)  559;  Rex  v.  Bingley,  5  that  the  value  of  the  property  was  ten 

C.  &  P.  602,  24  E.  C.  L.  474.  dollars,  since  money  is  the  measure  of 

Phrase  "Goods  and  Chattels."  —  In  a  value.     McCarty  z/.  State,  127  Ind.  223. 

case  where  the  indictment  charged  an  And  see  also  State  v.  Brown,  113  N. 

assault  with  intent  to  rob,  it  was  ob-  Car.  645:  Williams  v.  State,  34  Tex. 

jected  that  it  did  not  state  the  value  of  Crim.  523. 

the  goods  which  the  accused  attempted  2.  Burke  v.  People,  148  111.  70. 
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as  accurately  as  possible,  but  absolute  precision  of  statement  is 
not  required.* 

10.  Flaee.  —  The  place  where  the  offense  was  committed  is 
important  for  the  purpose  of  determining  the  jurisdiction  of  the 
court.     For  this  reason  it  should  be  charged  in  the  indictment* 

Highway  fiobbery.  —  In  that  branch  of  the  crime  known  as  high- 
way robbery  the  place  is  of  great  importance,  and  it  should 
be  expressly  charged.' 

11.  Joinder  of  Counts  and  Q^ensoi, —  Ufbront  Jhgnm  of  the  offense 
may  be  charged  in  the  same  count.* 

1.  See  generally,  as  to  laying  time  In  8.  Baatfn  v.  State,  68  Ind.  38;  State 

indictments,   article  Indictments,  In-  v.    Cowan,  7  (red.  L.  (N.  Car.)  239; 

FORMATIONS,  AND  COMPLAINTS,  vol.  10,  State.  V.  Wilson,  67  N.  Car.  456. 

p.  5 1 1.  In  or  Hear  the  Higbway.  —  An  indict- 

An  Indiotment  Siiflloient  In  Other  Be*  ment  for  high?ray  robbery  may  charge 

•pectf  is   not   vitiated  by  a  failure  to  the  crime  either  as  committed  in  the 

charge  the  time  when  the  offense  was  highway,  or  as    committed    near  the 

committed.     State  v.  Wilcoxen,  38  Mo.  highway.    The  ancient  English  form 

370.  charging  the  crime  as  committed  in 

Mere   Clerioal   Error    Disregarded.  —  or  near  the  highway  was  lacking  as 

Where  an  indictment  found  in  May,  to  the  element  of  certainty,  but  was 

1883,  alleged  that  the  robbery  was  com-  tolerated  upon  usage.     State  v.  An- 

mitted   in    December,    1883,    this   was  thony.  7  Ired.  L.  (N,  Car.)  234. 

held  to  be  a  mere  clerical  error,  which  Desoription  of  Highway.  —  An  indict- 

would  be  disregarded.     State  v.  Bur-  ment  which  alleges  that  the  robbery 

nett,  Br  Mo.  119.  was  committed  in  the  public  highway 

Within  Statute  of  limitations.  —  The  is  sufficient  without  further  stating  to 
rule  is  well  settled  thai  it  is  not  requi-  what  points  the  highway  led.  State  v. 
site  that  the  precise  time  of  the  com-  Burke,  73  N.  Car.  83. 
mission  of  the  offense  should  be  stated  Averment  Held  to  Be  Sufficient.  —  In  an 
in  the  indictment.  It  is  sufficient  if  indictment  for  highway  robbery  the 
shown  to  have  been  within  the  statute  averment  as  to  place  was  as  follows: 
of  limitations.  State  v,  Barnett,  3  **  That  W.  W.,  late  of  the  county  of 
Kan.  250.  Yancey,  at  and  in  the  county  afore- 
Then  and  There  Stolen.  —  Where  an  said,  in  the  common  highway  of  the 
assault  is  alleged  to  have  been  made  at  state,  did  then  and  there  assault,  etc., 
a  given  time,  and  it  is  further  alleged  and  did  then  and  there  steal,  take,  and 
that  by  means  of  said  assault  the  de-  carry  away,  etc.*'  It  was  held  that 
fendant  feloniously  stole  and  carried  there  was  sufficient  certainty  of  aver- 
away  property  which  was  then  and  ment  to  apprise  the  prisoner  of  the 
there  in  the  possession  of  the  prose-  place  where  the  offense  was  alleged  to 
cutor,  with  the  intent  then  and  there  to  have  been  committed,  and  that  the  in- 
deprive  the  latter  thereof,  the  aver-  dictment  was  good.  State  r.  Wilson, 
ment  as  to  time  is  sufficient.  State  v.  67  N.  Car.  456. 
Gill,  21  Mont.  151.  Proved  as  Laid.  —  If  the  indictment 

In  Highway  Bobbery  the  time  when  states  that  the  robbery  was  committed 

the  offense  was  committed  is  important,  in  the  highwav,  evidence  cannot  be  in- 

arrl   although  it  need  not  be   proven  troduced  that  it  was  near  the  highway. 

SI  rictly  as  laid  in  the  indictment,  sttU,  State  z/.  Cowan,  7  Ired.  L.  (N.  Cat.)  239. 

if  there  was  no  statute  prescribing  a  4.  Lampkln    v.    State,  87    Ga.  516; 

penalty  for  the  offense  at  the  time  when  Lorg  v.   State,    12  Ga.   293;   States, 

it  is  alleged  to  have  been  committed,  Cook,  20  La.  Ann,   145;  State  v,  Gor- 

th?    indiciment    must    be    set    aside,  ham,  55   N.   H.   152.     See  for  general 

Pe'>ple  7/.  Williams,  i  Idaho  85.  treatment  of  this  subject,  article  IN- 

2.  Clary  ».  State,  33  Ark.  561;  Sweat  dictmbnts,    Informations,  a.n'd  Com- 

?'.  State,  90  Ga.  315.     And  see  article  plaints,  vol.  10,  p.  540. 

Indictments,  Informations,  and  Com-  When  Bobbery  Kay  Be  Committed  Vf 

PLAINTS,  vol.  10,  p.  520.  Several  Kethods    the  indictment   may 
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Several  Persone  Kay  Be  Jointly  Indicted  for  the  crime ;  and  where  they 
are  all  charged  as  principals,  and  one  of  the  number  is  found 
guilty,  judgment  will  not  be  arrested  on  the  ground  that  the 
indictment  does  not  allege  a  conspiracy  between  them  to  commit 
the  offense.^ 

FelonioQi  Acts  Affecting  Seyeral  Parties  may  be  charged  in  the  same 
count  where  all  the  acts  taken  together  constitute  one  transaction. 
Thus  the  accused  may  be  charged  with  having  assaulted  several 
persons  and  robbed  them  of  different  articles.* 

Joinder  of  Offenses.  —  Counts  for  robbery  may  be  joined  in  the 
same  indictment  with  counts  for  larceny,'  or  stealing  from  the 
person;*  but  not  with  counts  for  cheating  and  swindling,*  or 
assault  with  intent  to  murder;*  nor  can  robbery  and  assault  and 
battery  be  charged  in  the  same  indictment  in  a  jurisdiction  where 
the  former  offense  is  a  felony,  and  the  latter  a  misdemeanor.'' 

m  IV8TBXJCTI0H&  —  Tlie  Jury  May  Be  Instmoted  as  to  what  consti- 
tutes a  taking  from  the  person;^  as  to  what  is  a  material  vari- 
ance;* as  to  the  propriety  of  a  conviction  for  larceny  on  an 

charge  that  it  was  committed  by  all,  ous  weapon,  with  felonious  intent  then 

provided  the  different  methods  are  not  and  there  to  kill  and  maim  A.  if  said 

inconsistent  with  or  repugnant  to  each  A.  should  resist  him,  did  wilfully  and 

other.     State  v,  Montgomery,  109  Mo.  unlawfully  assault  and  rob  said  A.  of 

645.  his  property.      The  averments  of  in- 

1.  Bell  V,  State,  i  Tex.  App.  598.  tent  to  kill  and  maim  do  not,  in  such  a 
In  England.  —  Where  several  are  in-  case,  amount  to  a  distinct  charge  of 

dieted  for  robbery  it  is  not  necessary  assault  with  intent  to  murder,  but  may 
to  aver  that  they  were  together,  but  be  considered  as  descriptive  of  the 
where  only  one  of  the  party  is  indicted  manner  in  which  the  robbery  was  corn- 
it  must  be  alleged  that  he  committed  mitted,  and  treated  as  harmless  sur- 
the  offense  together  with  others.  Rex  pi  usage.  State  v,  Osborne,  96  Iowa 
V.  Rafferty,  2  Lewin  C.  C.  271.  281. 

2.  Clark  v.  State,  28  Tex.  App.  189;  In  State  v,  Callahan,  96  Iowa  304, 
Gregg  f.  State,  (Tex.  App.  i88q)  12  S.  the  indictment  alleged  that  the  defencl- 
W.  Rep.  732;  Reg.  v.  Giddins,  C.  &  ant,  being  armed,  made  an  assault 
M.  634,  41  £.  C.  L.  344.  upon  a  certain  person  with  intent,  if  re- 

Or  Several  Prosaontioni  May  Be  Had. —  sisted,  to  kill;  and  also  that  the  de- 

Where  one  unlawful  act  operates  on  fendant  put  said  person  in  fear  of  his 

several  different  objects,  as  where  sev-  life,  and  robb«.d  him  of  certain  prop- 

eral  different  persons  are  robbed  in  a  erty.     It  was  held  that  the  indictment 

railway  train,  there  may  be  several  in-  sufficiently  charged  tobbery,  and  that 

dictments  and  trials,  and  one  is  not  a  the  additional  averment  of  assault  did 

bar  to  the  others.     In  r^  Allison,  13  not  render  it  bad  for  duplicity. 

Colo.  525;  Keeton  v.  Com.,  92  Ky.  522.  In  Ohio  it  has  been  held  that  an  in- 

8.  Damewood     v.     State,     i     How.  dictment    whizh,   in   a    single    count, 

(Miss.)  162.  charges  rol  bery,  and   also  murder  in 

4.  McTigue  v.  State,  4  Baxt.  (Tenn.)  the  ci  mmission  of  the  offense,  is  not  bad 
313.     C!(?«/r<2.  Doyle  z'.  State,  77  Ga.  513.  for  duplicity.      Jackson   v.  State*   39 

5.  Doyle  v.  Stale,  77  Ga.  513.  Ohio  St.  37. 

6.  Slate  V,  Osb^  rne,  96  Iowa  281.  7.  Dans  v.  State,  57  Ga.  66, 
Qialiflcatlon  of  thj  Bnle.  —  An  indict-        S.  Clemc  nts  v  State,  84  Ga.  660. 

ment  joining  counts  for  robbery  with  9.  Proof  of  Ow«.erthip. — A  refusal  to 

counts  for  assault  with  intent  to  mur-  charge  th:.t  it  is  a  fatal  variAO^,  if  the 

der  would  be  bad  for  dupl'city,  but  evidence  does  not  show  that  all  the 

this  is  not  the  case  where  the  indict-  prperty  stolen  belongs  to  the  person 

ment  alleges  that  the  accused,  being  named  as  owner  in  the  indictment,  is 

then  and  there  armed  with  a  danger-  not  error.     Peoplev.  Claris,  106  Cal.  32. 
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indictment  for  robbery;  ^  concerning  the  burden  of  proof  on  the 
trial;  *  and  concerning  the  relative  value  of  positive  and  circum« 
stantial  evidence.* 

Erroneous  Instmotioiis.  —  When  the  indictment  charges  robbery  in  a 

certain  degree  or  by  a  certain  method,  instructions  have  been 
held  erroneous  which  assume  that  the  jury  may  properly  find 

the  accused  guilty  of  a  different  degree  of  the  offense,  or  of  hav- 
ing committed  it  in  a  different  manner.^  And  instructions  upon 
the  weight  of  the  evidence,  or  which  invade  the  province  of  the 
jury,  should  also  be  avoided.^ 

Vaina  of  the  Proiecntor.  —  In  Stale  v.  innocence,    without    resorting  to  an. 

Carr,     43    Iowa  418,   the    indictment  reasonable  doubts  and  theories,  then 

charged    that    the    accused   made  an  they  should  do  so  and  acquit,  otherwise 

assault  on  one  John  Shattick,  and  put  they  must  convict,  has  been  held  to  be 

said    John    Shattick,  in    bodily    fear,  defective.     Robertson  v.  State,  10  Tex. 

and  fifty-five  dollars,  the  property  of  the  App.  602. 

said  John   Shattick,  from  the   person  Burden  of  Froyiag  an  AlihL  —  Where 

and  against  the  will  of  the  said  John  the  jury  have  been  instructed  that  the 

Kopeck  then  and  there  feloniously  did  burden  of  proving  every  essential  ele- 

steal.     An  instruction  that  the  mistake  ment  of  the  crime  rests  on  the  common- 

in  the  name  of  the  prosecutor  was  im-  wealth,  it  is  not  error  to  add  that  the 

material,  unless  the  jury   found  that  burden  of  proving  an  alibi  rests  on  the 

the  defendant  had  been  misled  thereby,  defendant.       Thompson   v.   Com..  88- 

was  held  to  be  correct.  Va.  45. 

Under  California  Pen.  Code,  §  956,  a  And  where  the  court  has  already 

charge  that  it  is  not  necessary,  in  order  charged   the  jury  on   the   subject  of 

to  find  the  accused  guilty  as  charged  reasonable  doubt  in  general,  it  is  not 

in    the  indictment,    to  prove  that   the  error  to  refuse  a  further  instruction  di- 

articles  stolen  were  the  property  of  the  recting  them  to  acquit  the  accused  if 

person   named   in   the   indictment    as  they  have  a  reasonable  doubt  whether 

owner,  has  been  held  proper.     People  or  not  he  was  at  or  about  the  place 

V.  Anderson,  80  Cal.  205.  when    the     robbery    was    committed. 

1.  A  refusal  to  charge  that  the  ac-  Gibbs  v.  State,  I  Tex.  App.  12. 
cused  may  be  convicted  of  larceny  un-  8.  An  instruction  that  if  the  jury  be- 
der  an  indictment  for  robbery  is  error.  Heve  from  circumstantial  evidence  that 
Com.  V,  Previtt,  82  Ky.  240;  State  v,  a  crime  has  been  committed  it  is  as 
Kegan,  62  Iowa  106.  But  see  Farrell  much  their  duty  to  convict  as  if  it  is 
z\  Com.,  3  Ky.  L.  Rep.  474.  proved  by  positive  evidence,  has  been 

Where  an  instruction  contains  state-  held  to  be  correct.     Barnard  v.  State, 

ments  in  regard  to  b?th  robbery  and  88  Ala.  iii. 

larceny   the   fact   that   the  statements  4.  Viole&oe  or  Intiinidatioii.  —  Under 

concerning  the  larceny  are  incorrect  is  an   indictment  charging  robbery,   by 

immaterial,  provided  those  concerning  putting    the    person    robbed    in   fear, 

robbery  are  correct.     People  v.  Riley,  a  charge  directing  the  jury  to  find  the 

65  Cal.  107.  defendant  guilty,  if  the  robbery  was 

An  Instmctloii  to  Find  the  Defendant  committed   by  force  and   violence,  is 

Oailty  or  Hot  QuUty  is  not  erroneous,  as  erroneous.     State  v.  Crowell,  149  Mo. 

excluding  a  conviction  of  petit  larceny,  391. 

when  the  evidence  shows  that  if  guilty  Where  an  Indiotmant  Charges  Eobbery 

at  all  he  was  guilty  of  robbery.     People  in  the  First  Degree  an  instruction  is  erro- 

V,  O'Brien,  83  Cal.  483.     And  in  such  neous   which   assumes  that  the  jury 

a  case  it  is  not  error  to  refuse  to  give  may  properly  find  the  accused  guilty 

an    instruction    as   to    petit    larceny,  of  the  second  or  third  degree  of  the 

Slate  V.  Whalen,  148  Mo.  2S6.  crime.     State  v.  Davidson,  38  Mo.  374. 

2.  An  instruction  that  if  the  jury  can  5.  PoBseision  of  Stolon  Property.  —  The 
reasonably  account  for  or  explain  the  jury  should  not  be  instructed  that  the 
facts  and  circumstances  in  evidence  in  possession  of  stolen  property  by  the  de- 
any  way  consistently  with  defendant's  fendant  when  unexplained  or  not  satis- 
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QoMtions  for  the  Jury.  —  The  presence  or  absence  of  felonious 
intent  is  generally  considered  a  question  for  the  jury.*  It  is  also 
for  the  jury  to  determine  whether  or  not  an  instrument  which 
the  accused  carried  in  his  hands,  and  which  he  used  to  bind  the 
person  robbed,  was  a  dangerous  weapon,  as  charged  in  the 
indictment.* 

rV.  Vesdict,  JimeMiNT,  and  Sevtehce.  —  It  is  very  generally 
held  that  a  conviction  of  larceny  may  be  had  upon  an  indictment 
for  robbery,*  and  in  some  states  such  an  indictment  will  support 
a  conviction  of  assault  and  battery,*  or  of  the  statutory  crime  of 
**  larceny  from  the  person."  * 

factorily  accounted  for  tends  strongly  Defeetiye  Indiotment.  —  The  accused 
lo  establish  the  guilt  of  said  defendant,  cannot  be  convicted  of  larceny  on  an 
Whether  the  possession  was  strong  or  indictment  for  robbery  which  is  de- 
slight  evidence  is  a  matter  for  the  jury  fective.  Clary  v.  State,  33  Ark.  561. 
to  pass  upon,  and  not  for  the  court  to  Double  Proeeoution.  —  Larceny  is  in- 
determine.  State  v.  Sullivan,  9  Mont,  eluded  in  robbery  and  the  state  may 
174;  State  V.  Sowls,  Phil.  L.  (N.  Car.)  prosecute  for  either,  but  if  it  prose- 
151.  cutes  for  larceny  it  cannot  also  prose- 
Instruction  to  Find  for  the  People. —  cute  for  robbery.  Hickey  v.  State,  23 
Where  a  first  information  is  defective  Ind.  21. 

tor  a  failure  to  allege  the  ownership        Besultof  an  AoquittaL  —  Under  an  in- 

of  the  property,  it  is  not  an  invasion  of  diciment  for  robbery  when  the  defend- 

the  province  of  the  jury,  in  a  trial  on  ant  may  be  convicted  of  larceny,  an 

a  second  information,  to  instruct  them  acquittal  of  robbery  works  also  an  ac- 

to  find  for  the  people  on  the  issue  of  quittal  of  larceny.    People  v. Jiif'Gowan, 

former  jeopardy,  and  acquittal.  People  17  Wend.  (N.  Y.)  386. 
V.  Ammerman,  118  Cal.  23;  Higgins  r.        Error  —  Hew   TriaL  —  Robbery   does 

State,  (Tex.  App.  1892)  19  S.  W.  Rep.  not  necessarily  include  grand  larceny, 

503.  and  it  is  error  for  the  court  to  sentence 

1.  People  z/.  Woody,  48CaI.  80;  State  a  man  for  larceny,  and  refuse  a  new 
V.  Hollyway,  41  Iowa  200;  State  t\  trial,  where  the  evidence  does  not  sup- 
Sowls,  Phil.  L.  (N.  Car.)  151.  port  the  charge   of  robbery,  and  the 

2.  State  r.  Calhoun,  72  Iowa  432.  jury  have  not  considered  the  question 
8.  Alabama.  —  Allen  tf.  State,  58  Ala.     of  larceny.     State  v.  Howard,  19  Kan. 

98.  507. 

Arkansas.  —  Haley  v.  State,  49  Ark.  Seceiying    Stolen  Property.  —  An   in- 

147.  dictment    consisted    of    three    counts 

California.  —  People    v.   Nelson,    56  charging  respectively  robbery,  larceny, 

Cal.  77;  People  «'.  ChueyYing  Git.  100  and    receiving    stolen    property.     The 

Cal.  437;  People  z^.  Jones,  53  Cal.  58.  jury  found    the    defendant   guilty   of 

Illinois. — Burke  V.  People,  148  III.  70.  each  one  of  the  three  offenses.     This 

Kansas.  —  State    v.     Pickering,     57  was  held  to  be  erroneous,  since  a  per- 

Kan.  326.  son  cannot  be  convicted  both  of  rob- 

Kcntucky.  —  Com.  v.  Prewitt,  82  Ky.  bery,    and   of   receiving   the  property 

240.  obtained  by  robbery,   when  only  one 

Missouri.  —  State  v.  Keeland,  90  Mo.  transaction   is    involved.        Tobin    v. 

337;  State  V.  Jenkins,  36  Mo.  373.  People,  104  111.  565. 

Nebraska.  — Stevens ».  State,  19  Neb.  4.  Murphy  v.  People,  5  Thomp.  &  C. 

647.  (N.  Y.)302;  Howard  v.  State,  25  Ohio  St. 

Ne'zo  York.  —  People  v.  Kennedy.  57  399;  Hard  v  v.  Com..  17  Gratt.  (Va.)  592. 

Hun  (N.  Y.)  532.  An  Acquittal  of  the  Offense  of  Eobbery 

Tennessee. — Defreser.  State,  3  Heisk.  works  also  an  acquittal  of  assault,  the 

(Tenn.)  58;  Tucker  v.  State,  3  Heisk.  latter  offense    being   included   in   the 

(Tenn.)  484;  McTigueir.  State,  4  Baxt.  former.     Fox  v.  State,  50  Arl>.  528. 

(Tenn.)  313.  5.  People   v.  Calvin,  60  Mich.  113; 

Wisconsin.  —  McEntee    v.  State,   24  Brown  .r.  Sutc,  33  Neb.  354;  Murphy 

Wis.  43.  V.  People,  5  Thomp.  &  C.  (N.  Y.)  30a. 
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Thi  YAltie  tf  th6  Prepttty  taken  need  not  be  stated  In  the  verdict.' 
etaval  Verdiot  df  Onllty.  —  Whether  a  general  verdict  of  guilty, 
without  specifying  the  degree  of  the  offense,  is  sufficient,  depends 
upon  the  practice  of  the  particular  state  in  which  the  prosecution 
ii  had.*  A$  in  other  offenses,  so  In  robbery,  one  good  count  in 
the  indictment  will  support  a  general  verdict  of  guilty.* 

Contra^   Tucker   v,    State,    3    Hetsk.  la  Xiisoari  a  person  indicted  for  rob- 

(Teno.)  484.;  McTigue  v.  State,  4  Bast,  bsry  xa  one  degiee  cannot  be  convicted 

(Tenti.)  3(3.  of  another  degree  of  the  offense;  aad 

I.  Burke  v.  People,  14S  til.  70;  State  a  verdict  of  guilty  In  a  loirer  degree 

V.  Hovverton,  58  Nfo.  581.  works  an  acquittal  of  the  iiigber  de- 

In  State  v.  Howerton,  58  Mo.  s8i«  grees.  State  v,  Jenkins,  36  Mo.  372; 
Wagner,  J.,  said:  "  U  is  complained  State  v,  Farrar,  38  Mo.  457.  Thus 
that  the  jury  did  not  find,  in  their  ver-  where  an  indictment  for  robbery  in  the 
diet,  the  value  of  the  property.  But  first  degree  contained  all  the  ave^ 
this  was  not  necessary.  The  charge  menis  necessary  in  an  indictment  for 
was  the  taking  of  the  mules,  harness  grand  larceny,  it  was  held  that  the  ac- 
and  wagon,  and  the  value  was  proved  cused  might  have  been  convicted  either 
upon  the  trial.  The  jury  found  the  of  robbery  or  grand  larceny,  bot  since 
defendant  guilty  of  taking  the  property  he  was  found  guilty  of  neither  of  these 
in  the  manner  charged  in  the  indict*  offenses,  but  of  an  entirely  different 
ment,  and  that  was  sufficient.  The  de-  crime,  I o  wit,  robbery  in  the  second 
grees  of  robbery  are  not  based  upon  degree,  the  verdict  operated  as  an  ac* 
value,  and  the  value  of  the  thing  taken  quiital  both  of  robbery  in  the  first  de- 
ls not  of  the  essence  of  the  offense.  The  gree  and  of  larceny,  and  he  conld  not 
putting  in  fear  and  taking  the  property  subsequenily  be  tried  for  either  offense, 
constitute  the  gist  of  the  crime,  and  State  v.  Brannon,  55  Mo.  65. 
there  is  no  necessity  for  either  charg-  In  Texas.  —  Where  an  Indictment 
ing  in  (he  indictment  or  proving  at  the  contains  two  counts,  and  the  penalty 
trial  or  specifying  In  the  verdict  the  prescribed  for  each  count  is  different, 
value  of  the  property.**  a   verdict   which   finds  the  defendant 

8.1a  Georgia. -«- Where  different  de-  "guilty  as  alleged'*  and  assesses  a 

grees  are  charged  in  the  same  count  punishment  applicable  to  either  count 

the  jurv  may  find  the  accused  guilty  is  sufficient,  although  it  does  not  find 

generally,  and  in  that  event  the  pen-  the  manner  In  which  the  offense  was 

alty  for  the  highest  degree  will  be  in-  committed.     Gamble  v.  State*  (Tex. 

flicced;  or  they  may  find  him  guilty  of  Crim.  1899)  50  S.  W.  Rep.  458. 

a  lower  grade,  in  which  case  the  lesser  8.  Owens  v.  Staie,  104  Ala.  18:  State 

sentence   will   be  imposed.    Long   v.  v,  Scott,  39  Mo.  424;  Hope  v.  People, 

State,  xa  Ga.  sgj.  83  N.  Y.  41Q. 
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RULE. 

As  to  Rule  as  an  Orier^  see  article  ORDERSy  vol.  15,  p.  315. 

Rult  10  Plead,  see  articles  DEFAULTS,  vol.  6,  p.  i;   TIME 

TO  PLEAD. 
Rules  of  Court,  see  article  upon  that  subject  infra. 


RULES  OF  COURT. 

By  Charles  H.  Strekt. 

I  AVTHOBITT  TO  ADOPT  BULB%  123d 

1.  In  General^  1236. 

2.  The  State  Courts,  1 236. 

3.  The  Federal  Courts,  1237. 

U  Yauditt  07  BtTLBs  IV  Bhatiov  to  Pabtiouxab  Bubjmti^ 

1239. 

I.  Rules  in  Contravention  of  Common  Law  or  Statute,  1239. 

a.  In  General,  1239. 

h.  Limiting  Courts  Discretion,  1240. 

c.  Ajfecting  Courfs  Jurisdiction,  1241. 
9.  Designating  Terms  arid  Arranging  Business  of  the  Court. 

1242. 

3.  Publication  of  Legal  Notices^  1242. 

4.  Service  of  Process,  1243. 

5.  Applications  for  Change  of  Venue  or  Judge,  1243. 

6.  Time  to  Plead,  1244. 

7.  Form  of  Pleadings,  Briefs,  and  Stipulations,  1 244. 

8.  Requiring  Affidavit  of  Defense,  1 246. 

9.  Trial  by  yury,  1247. 

10.  Number  of  Witnesses  and  Order  of  Proof  ,  1248. 
XI.  Proof  of  Pleadings  and  Written  Instruments,  1249. 

12.  Motions  and  Orders  to  Show  Cause,  1251. 

13.  Requests  for  Instructions  to  the  Jury,  1252. 

14.  Arguments  of  Counsel,  1253. 

15.  Settlement  of  Case  and  Exceptions,  1253. 

16.  Appellate  Procedure,  1254. 

17.  Allowance  of  Costs  and  Applications  for  Security^  1255. 
x8.  Miscellaneous  Rules,  1256. 

XIL  Kbthod  07  Adoption,  1257. 

1.  In  General,  1257. 

2.  Printing  and  Filing  Copies,  1258. 

3.  Adoption  by  Convention  of  fudges,  1259. 

4.  Adoption  by  State  of  Federal  Rules,  1259. 
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17.  Opebatiov,  1259. 
V.  Pboof,  1260. 
VI  CoHSTBircTiov,  1262. 
VIL  Eirro&CEiCEVT,  1263. 

1.  Penalties  for  Non-compliance^  1263. 

2.  Enforcement  of  Invalid  Rule^  1 264. 

3.  Failure  by  Court  to  Enforce  Valid  Rule^  1 265. 

4.  Waiver  of  Right  to  Jfisist  on  Enforcement^  1266. 

ym.  DiBPENSIVO  WITH  BULEB,  1 267. 

1.  In  General^  1267. 

2.  Particular  Rules ^  1268. 

3.  Rules  Prescribed  by  a  Higher  Courts  127 1. 

4.  Applications  to  Have  Rules  Set  Aside^  1271. 

IZ.  AXEKOXEVT  AVB  REPEAL,  1 27 1. 

1.  AUTHOBITT  TO  ADOPT  BvLEB — 1.  In  General.  —  Independent 
of  statute,  courts  of  record  possess  inherent  power  to  adopt  suit- 
able rules  for  the  regulation  of  practice  in  actions  pending  before 
them.* 

2.  The  State  Courts.  —  In  the  exercise  of  this  power,  and  in 
some  cases  by  virtue  of  further  authority  expressly  conferred  by 
statute,  the  courts  in  many  of  the  states  have  adopted  complete 
systems  of  rules  peculiar  to  themselves,  while  in  others  the  prac- 
tice is  regulated  partly  by  rules  thus  adopted  and  partly  by  those 
prevailing  at  common  law  and  in  the  English  courts.' 

1.  See  title  Courts^  in  the  Am.  and  f erred  on  the  Supreme  Coart  designed 
Eng.  Encyc.  of  Law,  (2d  ed.)  vol.  8,  more  than  the  making  of  a  few  sheet 
).  29.  rules  such  as  had  formerly  t>een  made. 

2.  In  Tezai  since  there  are  no  sep-  In  accord  with  its  provisions  the  rales  of 
arate  courts  of  law  and  chancery  the  the  District  Court  and  Supreme  Court 
rules  of  practice  in  those  jurisdictions  have  been  shaped  with  reference  to 
where  these  courts  are  separate  cannot  each  other,  and  are  designed  to  esiab- 
be  applied.  Metzger  v.  Wendler,  35  lish  a  connected  system  of  judicial  pro- 
Tex.  378.  cedure,  from  the  petition  filed  in  the 

The  rules  of  the  common  law  have  District  or  County  Court,  to  the  final 

never   been  considered   obligatory,  as  judgment  in  the  Supreme  Court  or  in 

matter  of  absolute  principle,  on  ques-  the  Court  of  Appeals.     Texas  Land  Co. 

tions  of  practice;  but  the  courts  have  v.    Williams,  48  Tex.   602;    Haley  v. 

authority    to    adhere   to  their  former  Davidson,  48  Tex.  615. 

practice,  or  to  adopt  such  rules  of  their  The  Sapreme  Court  of  Vev  Janey  is 

own  as  seem  dictated  by  considerations  governed  by  the  rules  of  practice  which 

of  policy  and  convenience,  rather  than  existed  in  the  English  court  of  King's 

to  pursue   the  common-law  practice,  Bench  at  the  time  of  becoming  inde- 

where  the  rule  which  it  affords  is  found  pendent  of  the  crown,  except  so  far  as 

to    be    inconvenient    of     application,  they  are  inconsistent  with  its  changed 

Grassmeyer  v,  Beeson.  13  Tex.  524.  circumstances,  or  have  been  abrogated 

By  the  Act  of  May  12,  1846,  the  by  statute  or  by  new  and  positive  rules 
Supreme  Court  was  given  power  to  of  the  Supreme  Court,  or  become  obso- 
prescribe  for  itself  rules  of  practice,  lete  and  useless,  or  have  been  super- 
St.  Clair  v.  Hotchkiss,  28  Tex.  474.  seded  by  long  and  approved  practice, 
And  a  like  power  was  conferred  on  the  growing  up  in  the  state  since  the  Revo- 
court  by  the  constitution  of  1876  Un-  lalion  and  becoming  a  sort  of  common 
der  this  constitution  the  power  con-  law  of  the  court.    These  exceptions 
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Higher  and  Sabordinate  Conrts.  —  In  some  states  the  higher  courts  are 
empowered  by  statute  to  prescribe  rules  which  shall  be  binding 
upon  subordinate  courts,  but  power  is  generally  reserved  to  the 
latter  to  adopt  rules  of  their  own  in  regard  to  matters  for  which 
the  superior  court  has  failed  to  provide.* 

3.  The  Federal  Conrts  —  Bulee  in  Equity  and  Admiralty.  —  The  United 

have  swept  away  a  large  portion  of  the  Pleas,  and  the  City  Court  of  Baltimore 

rules   as  they  existed  in  the  court  of  City,  but  where  the  Supreme  Bench  has 

King's  Bench  at  the  time  of  ihe  Revo-  failed  to  adopt  any  rule  as  to  a  partic- 

lution,  but  many  others  still  remain  in  ular  matter  of  practice  the  lower  courts 

force.     Kinney  t,  Muloch,  17  N.  J.  L.  may  prrvide  rules  of  their  own.     Gib- 

334;  Van  Winkle  v.  Ailing,  17  N.  J.  L.  bons  v.  Cherry,  53  Md.  144. 

446;  West  V.  Paige,  9  N.  J.  Eq.  203.  In  Michigan  the  Supreme  Court  is 

In  Michigan.  —  In  Eureka  Iron,  etc.,  authorized  to  prescribe  uniform  rules 

Works  V.  Bresnahan,  66  Mich.  489,  it  of  practice  for  the  Circuit  Courts  and 

was   held    that   the  general   rules    of  for  the  Superior  Court  of  Detroit,  but 

practice  of  4  Wm.   IV.  ('1833)  had  not  the  latter  courts  may  adopt  rules  of 

been  adopted  into  the  practice  of  that  their  own  in  regard  to  matters  of  prac- 

state.  tice  which  are   not   regulated   by  any 

1.  In  State  v.  Call,  39  Fla.  504,  the  rule  of  the  Supreme  Court;  the  ad- 
Supreme  Court,  in  construing  section  ditional  rules  thus  adopted  by  Ihe 
1308  of  the  Revised  Statutes,  said;  Superior  Court  are  inoperative,  how- 
•'  While  there  are  many  special  rules  ever,  until  approved  by  the  Supreme 
and  orders  which  every  court,  from  Court.  Wyandotte  Rolling  Mills  Co. 
necessity,  must  make  in  the  absence  v.  Robinson,  34  Mich.  428;  Kegel  r. 
of  a  rule  prescribed  by  this  court  under  Schrenkheisen,  37  Mich.  174.  It  is 
theauihority of thislegislation,  —  such,  doubtful  v^hether  a  Circuit  Court  has 
for  example,  as  the  time  for  conven-  power  to  adopt  a  rule  providing  that 
\x\g  and  adjourning  the  court,  placing  appeals  from  justices*  courts  shall  be 
reasonable  limitations  upon  oral  argu-  discontinued  unless  noticed  for  trial  as 
ments,  and  many  others  of  temporary  required  thereby,  since  the  power  to 
or  special  application,  —  we  are  con-  adopt  such  a  rule  seems  to  be  vested 
strained  to  hold  that  as  to  all  matters  exclusively  in  the  Supreme  Court. 
of  practice  and  procedure  of  a  general  Willis  v,  Gimbert,  27  Mich.  91. 
or  permanent  nature,  which  are  merely  In  Minnesota  the  Supreme  Court  ac- 
beneficial  or  convenient,  the  provisions  quired  no  power  to  make  rules  to  bind 
quoted  have  divested  the  inferior  the  District  Court  until  the  passage  of 
courts  of,  and  invested  this  court  with,  the  Revised  Statutes  in  September, 
the  power  to  adopt  rules  for  the  gov-  1851,  and  it  did  not  exercise  the  power 
ernment  of  such  inferior  courts,"  till  July  term,  1852.     Smith  v.  Valen- 

Where  the  Snpreme  Conrt  Is  Anthorized  tine,  19  Minn.  452. 
to  Provide  Uniform  Snles  of  practice  for  In  Nebraska^  at  a  time  when  the 
the  district  courts  throughout  the  state,  judges  of  the  Supreme  Court  were  also 
a  rule  prescribed  by  the  justices  of  the  judges  of  the  District  Court,  it  was  pro- 
Supreme  Court  supersedes  and  sets  vided  by  the  code  that  the  Supreme 
aside  any  rule  made  by  any  District  Court  should  make  rules  applicable  to 
Court  in  respect  to  the  same  matter,  both  the  Supreme  and  District  Couits, 
yet,  in  the  absence  of  an )' action  by  the  but  this  section  of  the  code  has  no 
judges  of  the  Supreme  Court,  or  in  re-  application  to  the  District  Courts  as 
spect  to  any  matter  in  which  they  have  organized  at  the  present  time,  and  the 
taken  no  action,  the  District  Court  has  district  judges  are  no  longer  of  neces- 
powerto  prescribe  rules  of  its  own  reg-  sity  required  to  follow  the  rules  of  the 
ulating  and  controlling  the  practice  Supremo  Court.  Hunter  v.  Union  L. 
before  it.  Jones  v,  Mcnefee,  28  Kan.  Ins.  Co.,  (Neb.  1899)  78  N.  W.  Rep. 
436.  516. 

In  Maryland ih^  constitution  author-  \n  North  Carolina  the  Supreme  Court 

izes  the  Supreme  Bench  of  Baltimore  has  power  to  prescribe  rules  of  practice 

City  to  make  rules  of  practice  for  the  for  the  subordinate  courts.     Barnes  v. 

Superior  Court,  the  Court  of  Common  Easton,  98  N.  Car.  ir6. 
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States  Supreme  Court  is  authorized  by  statute  to  prescribe  rules 
of  practice  in  equity  and  admiralty  for  the  circuit  and  district 
courts,  but  these  latter  courts  may,  in  any  manner  not  inconsistent 
with  any  law  of  the  United  States  or  with  any  rule  thus  prescribed 
by  the  Supreme  Court,  further  regulate  their  practice  by  the 
adoption  of  such  rules  of  their  own  as  may  be  necessary  or  con- 
venient for  the  advancement  of  justice,  and  the  prevention  of 
delay. ^  The  practice  in  equity  and  admiralty  being  thus  regu- 
lated by  Act  of  Congress  and  by  rules  prescribed  by  the  Supreme 
Court,  a  state  rule  regulating  such  practice  is  not  binding  upon 
the  federal  courts.* 

1.  U.  S.  Rtv.  Sut.,  §g  917,  918;  tion  of  this  doctrine  see  Ward  ».  Chan- 
Steam  Stono  Cutter  Co.  v.  Jones,  13  berlain,  2  Black(U.  S.)  430. 
Fed.  Rep.  567;  The  Hudson,  15  Fed.  Bales  Sagmlating  littiis.  — lo  Steam 
Rep.  162;  Way  man  v.  Southard,  10  Stone  Cutter  Co.  r.  Jones.  13  Fed. 
Wheat.  (U.  S.)  i;  U.  S.  Bank  v.  Hal-  Rep.  567,  it  was  held  that  a  rule 
stead,  10  Wheat.  (U.  S.)  51;  Louisiana  adopted  by  the  United  States  Circuit 
Ins.  Co.  V.  Nickerson,  2  Lowell  (U.  S.)  Court  for  the  District  of  Vermont,  pro- 
310;  Hudson  V.  Parker,  156  U.  S.  277.  viding  that  the  creation,  continuanre, 

DelsgatisB  of  Anthori^  by  Congress  U  and  termination  of  liens,  and  rights 

Federal  Courts,  —  In  Way  man  v.  South-  created  by  the  attachment  of  property 

ard,  10  Wheat.  (U.  S.)  i,  it  was  held  or  the  arrest  of  a  defendant,  should  be 

that  under  section   17  of  the  Act  of  governed  by  the  laws  of  the  state  in 

September  24,   1789,  and  section  7  of  which  the  court  was  held,  was  valid, 

the  Act  of  March  s.  1793,  the  Supteme  Rule     Boguktiag    AttaiBhrnonts.  —  In 

Court  had  full  power  to  adopt  rules  for  Louisiana    Ins.   Co.    v.   Nickerson,  2 

the  regulation  of  practice  in  the  courts  Lowell  (U.  S.)3ic>,  a  rule  of  the  United 

of  the  United  States;  and  that  the  del-  States  District  Court  in  Massachusetts, 

egation  of  this  power  by  Congress  to  adopted  in  1855,  and  providing  that  a 

the  courts  of  the   United  States   was  warrant  to  attach  the  goods  and  chat- 

constitutional  and  valid,  since  **  a  gen-  tela,  or  in  default  thereof  the  credits 

era!  superintendence  over  this  subject  of  the  defendant,  might  be  granted  in 

seems  to  be  properly  within  the  judi-  case  where  an  arrest  could  not  legally 

cial  province,  and  has  been  always  so  be  made,  was  held  to  be  valid, 

considered."  9,  A  Rule  of  the  State  Courts  that  the 

Rules  Vsrying  EiEBet  and  Operation  of  judge  must  give  his  decision  in  writing 

Final  Proooos.  —  In  U.  S.  Bank  v.  Hal-  upon  every  issue  made  by  the  pleadings 

stead,  10  Wheat.  (U.  S.)  51,  it  was  held  is  not  binding  on  a  federal  court  held 

that  under  section  2  of  the  Act  of  May  within  the  state.     Martindale  v.  Waas, 

8,  1792,  the  Circuit  Court  might  by  rule  11  Fed.  Rep.  $51. 

so  vary  the  effect  and  operation  of  its  Iijunotion   Bond — Ad^tlen   of  Steto 

final  process  as  to  reach  property  for-  Lav.  —  It  is  error  to  subject  the  parties 

merly  exempt  from  execution,  when,  by  to  an  injunction  bond  given  in  a  pro- 

a  law  of  the  state  in  which  the  court  cceding  in  equity  in  a  court  of  the 

was  held,   such   property    was    made  United  States,  to  the  laws  of  the  state 

subject  to  like   process  by   the  state  wherein  the  court  is  held.     The  90th 

courts.     This  power  to  vary  the  effect  equity     rule    of     the    United    States 

of  its  process  cannot  be  restricted  to  Supreme  Court  declares  that,  when  not 

form  as  contradistinguished  from  sub-  otherwise  directed,  the  practice  of  the 

stance,  but  must  be  understood  as  vest-  High  Court  of  Chancery  of  England 

ing  in  the  courts  authority  so  to  form,  shall   t>e  followed,   and  the  89th  rule 

mould,  and   shape   the  process*  as  to  authorizes    the    circuit   courts   (both 

adapt  it  to  the  purpose  intended.     And  judg^es  concurring)  to  modify  the  pro- 

to  the  same  effect  see  Beers  v,  Haugh-  cess   and   practice  in  their  respective 

ton.  9  Pet.  (U.  S.)  329;  Ross  v,  Duval,  districts,  but  this  latter  rule  applies 

13  Pet.  (U.  S.)  45;  Amis  v.  Smith,  16  only    to    forms    of    proceedings   and 

Pet.  (U.  S.)  303,  Duncan  r.  Darst,  i  modes    of     practice,    and     does    not 

How.  (U.  S.)  301.    But  for  a  qualifica-  authorize  the  adoption  of  the  state  law 
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It  civil  Cmsm  Othmr  than  Those  la  Admiraltjr  aad  Xqvlty  It  is  provided 
by  statute  that  the  practice  of  the  circuit  and  district  courts  shall 
conform  as  nearly  as  may  be  to  the  practice  in  like  cases  in  the 
courts  of  the  state  within  which  such  circuit  or  district  courts  are 
held,  any  rule  of  court  to  the  contrary  notwithstanding.'  It  has 
been  held,  however,  that  this  enactment  refers  only  to  those  rules 
of  practice  which  are  properly  such,  and  does  not  contemplate 
the  adoption  of  state  regulations  which  are  rules  of  right  rather 
than  of  practice;*  nor  does  it  include  the  manner  of  bringing 
cases  from  a  lower  court  of  the  United  States  to  the  Supreme 
Court.* 

IL  Vaubitt  of  Stties  nr  SfiiAxioir  to  FAATicrrtAB  Subjects  — 

1.  Bnlei  in  Contravention  of  Common  Law  or  Statute  —  a.  In  Gen* 
ERAL. — The  rules  of  practice  adopted  by  a  court  must  be  in 
accord  with  the  statutory  provisions  of  the  jurisdiction  in  which 
they  are  intended  to  operate,  and  a  rule  which  conflicts  with  a 
statute  is  invalid.^     Furthermore  a  rule  which  does  not  conflict 

defiaiag  the  rights  and  obligations  of  Gray  v,  Chicago,  etc.,  R.  Co..Woolvir. 

the    parties    to    an    injunction    bond.  (U.  S.)63;  Hamilton  t^.  Fowler,  83  Fed. 

Bein   v.   Heath,  12  How.  (U.  S.)  168;  Rcp.i2i;  //i  r^ Herefordshire  Banliing 

Gaines  v.  New  Orleans,  27  Fed.  Rep.  Co.,  L.  R.  4  Eq.  250. 

4X1-  Exceptions  to  Exiling  of  Trial  Conrt.  — 

1.  U.  S.  Rev.  Stat.,  §914.  See  in  gen-  Where  asiatuie  provides  that  ail  errors 
eral  upon  this  subject  article  United  of  the  trial  court  must  be  excepted  to 
States  CotJRTs.  at  once  and  if  not  so  excepted  to  are 

£zpr6M  Adoption  of  State  Boles  TTn-  deemed  to  be  waived,  a  rule  of  theCir- 

neceiaary.  —  Betore  the  adoption  of  the  cuit  Couit  providing  that  all  questions 

act  embodied  in  section  914  of  the  U.  S.  decided  on  the  trial  shall  be  reserved 

Kev.  Stat.,  it  was  held  that  a  state  law  without  formal  exceptions  taken  at  the 

prescribing  rules  of  practice  had   no  time,   is  invalid  and   will   not  be  en- 

cfScacy./r^nV  f/i^<>r/,  in  the  courts  of  forced.     Kennedy   v.   Cunningham,  2 

the  United  States,  and  thai  such  a  rule  Met.  (Ky.)  541. 

could  only  be  made  effectual  by  its  A  Bole  Froviding  that  Every  Xaterial 

adoption  in  proper  manner  by  the  fed-  Amendment,  after  answer  to  the  plead- 

eral  courts.     Davenport    v.    Lord,    9  ing  amended,  is  cause  for  a  contlnu- 

Wall.  (U.  S.)  409.  ance,  stretches  the  statute (Wagn.  Stat. 

But  since  the  adoption  of  said  act  it  1040,  §  10),  and  so  far  as  it  contradicts 

has  been  held   that  the  statute  is,  in  or  goes  beyond  it  should   not  be  en- 

itself,  a  general  direction  and  authority  forced.     Colhoun  v.  Crawford,  50  Mo. 

on  the  subject,  rendering  unnecessary  458. 

any  express  a-Joption   by  the  federal  Additional  Findings  by  Beferee  After 

courts  of  rules  of  practice  prevailing  in  Beport  Xade. —  Under  the  New  York 

the  state  courts.     Mutual  Bldg.  Fund,  Code  of  Civ.  Proc,  a  judge  or  referee 

eic.  Bank  v.  Bossieux,  i  Hughes  (U.  cannot  be   required    or  permitted    to 

S  )  386.  make  additional    findings  of  fact  or 

2.  Mutual  Bldg.  Fund,  etc..  Bank  v.  law,  upon  settlement  of  the  case  after 
Bossieux,  i  Hughes  (U.  S.)  386.  his  report  or  decision   has   been   rcn- 

8.  Hudson  v.  Parker,  156  U.  S,  277.  dered,  and  a  rule  authorizing  findings 

4.  Hixon    V,    Weiver,   9  Ark.    133;  of  fact  to  be  proposed  to  and  passed 

Aaron  r.  Anders:>n,  18  Ark.  268;  Lin-  upon   by   referees  after  report  made, 

nemeyer  v.  Miller,  70  III.  244;  Youngs  contrary  to  the  provisions  of  the  Code, 

V.  Peters,  (Mich.  1898)  76  N.  W.  Rep.  is  invalid.     Palmer  z/.  Phenix  Ins.  Co., 

138;  Purcell  V.  Hannibal,  etc.,  R.  Co.,  22  Hun  (N.  Y.)  224;  Gormerly  ».  Mc- 

50  Mo.  504:  Lakey  v,  Cogswell,  (C.  PI.  Glvnn.  84  N.  Y.  284. 
Gen. T.)  3  Code  Rep.  (N.  Y.)iz6;  Suck-        Bale  Preventing  Appointment  of  Bo» 

ley  9.  Rotcbford,   12  Gratt.   (Va.)  60;  ceiver.  —  In   People  v,   Bruff.  (Supm. 
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with  any  particular  statute  may  still  be  invalid  if  it  operates  to 

deprive  a  party  of  a  constitutional  right,  or  of  a  right  secured  to 

him  by  the  principles  of  common  law  in  force  in  the  jurisdiction.' 

b.  Limiting  Court's  Discretion.  —  Where,  according  to 

statute  or  common  law,  a  certain  matter  is  left  to  the  discretion 
of  the  court,  a  rule  which  prevents  the  exercise  of  such  discretion 
is  invalid  and  cannot  be  enforced.* 

Ct.  Spec.  T.)9  Abb.  N.  Cas.  (N.  Y.)  Bidoi  Begnlatixig  liem.  —  The  United 
153,  an  action  was  brought  by  the  at-  Stales  Supreme  Court  has  no  power  to 
torney-general  in  the  name  of  the  adopt  rules  making  judgments  or  de- 
people  against  a  corporation  for  mis-  crees  for  the  payment  of  money  a  lien 
management,  and  an  application  was  on  land  where  no  such  charge  is 
made  for  the  appointment  of  a  re-  created  by  law,  or  to  displace  any  such 
ceiver.  This  application  was  resisted  right  where  the  same  is  conferred  or 
by  the  defendant  on  the  ground  recognized  by  Act  of  Congress.  Ward 
that  another  action  had  been  brought  v.  Chambeilain,  2  Black  (U.  S.)  430 
against  the  corporation  by  private  par-  distinguishing  Beers  r.  Haughton,  9 
ties,  and  a  receiver  appointed  therein,  Pet.  (U.  S.)  329. 

and  that,  under  rule  87  of  the  Supreme  1.  Jeffersonville,  etc.,  R.  Co.  v.  Hea- 
Court,  such  appointment  acted  as  a  bar  dricks.  41  Ind.  48. 
to  the  appointment  of  another  receiver  Bnle  Contrary  to  General  KazitiiM 
in  the  actirin  by  the  attorney-general.  Law.  —  A  rule  adopted  by  a  District 
Without  deciding  as  to  the  general  Court  of  the  United  States  providing 
validity  of  this  rule,  the  court  held  that  that  among  admiralty  claims  of  other- 
it  could  not  operate  to  prevent  the  ap-  wise  equal  dignity  the  one  first  libeling 
pointment  of  a  receiver  in  the  action  by  shall  be  first  paid,  but  petitioners  shall 
the  attorney-general,  since  the  right  to  be  paid/r^  raia^  is  contrary  to  the  gen- 
bring  said  action  and  to  have  a  receiver  era!  maritime  law  and  is  therefore  in- 
appointed  was  expressly  conferred  by  valid.  Saylor  v.  Taylor,  77  Fed.  Rep. 
statute  (Code  1880,  §§  1808,  1810).  and  476. 

since  it  further  appeared  that  in  this  2.  De  Lorme  v.  Pease,  19  Ga.  220: 

case  the  suit  instituted  by  private  par-  Larned    v,    Piatt,    26    III.    A  pp.    278; 

ties  was  collusive  in  its  nature.  Adams  Express  Co.  v.  Trego,  35  Md.47. 

Judgment  for  Appellant  on  Kon-appear-  Allowanoe  of  Tenn  Fees.  —  Where  it  i*^ 

anoe  of  Appellee.  —  The  court    cannot  provided    by  statute    that    in    appeal 

make  a  rule  that  if  the  appellee,  in  ap-  cases  the  trial  judge  may  allow  term 

peals  from  justices,  does  not  enter  his  fees  in  his  discretion,  a  rule  adopted  by 

appearance  within  a  specified  time,  the  the  judges  of  a  particular  circuit  d c- 

clerk,  on  praecipe,  filed  shall  enter  judg-  daring   that    no   term   fees    shall    be 

ment  for  the  appellant.     Such  a  rule  is  allowed    in    such    cases,    is     invalid, 

void,  being  in  conflict  with  the  statute  Voigt  Brewery  Co.  v.   Wayne  Circuit 

which  provides  that  from  the  entering  Judge,  to8  Mich.  356. 

of  an  appeal,  the  suit  shall  take  grade  The  Allowanoe  of  Amendments  to  Fless 

with  and  be  subject  to  the  same  rules  being  a  matter  which  properly  rests  ir. 

as  other  actions  where  the  parties  are  the  discretion  of  the  court,  a  rule  for- 

considered   to  be  in   court.     Jones   v,  bidding   the  amendment   of  a  plea  is 

Brown,  i  Pa.  Dist.  675.  contrary   to  all   piinciples    of    equity 

Time  of  Betom  to  Certiorari. — All  writs  practice,    and    is   invalid.     Greene  r. 

and  process  should  be  made  returnable  Harris,  11  R.  1.  5. 

at  a  day  when  the  court  is  by  law  re-  The  Hnmber  of  Witnessee  That  May  Be 

quired  to  be  in  actual  session.      Ac-  Examined  concerning  the  reputation  of 

cording  to  the  regular  course  of  prac-  a  witness  for  truth  and  veracity  is  a 

tice  a  writ  of  certiorari  is  returnable  on  matter  which   rests  in  the  discretion  of 

the  first  day  of  the  term  next  after  it  the  court  in  each  particular  case,  and 

issues,  and  a  rule  of  court  making  such  therefore   a   general  rule  limiting  the 

a  writ  returnable  within  twenty  days  is  number  of  such  witnesses  to  a  certain 

invalid  since  it  is  not  authorized  by  the  number  on  each  side  is  unreasonable 

statutes  of  the  state.     North  Reaver  v,  and  unlawful.     Lamed  v.  Piatt,  a6  lU. 

Big  Beaver,  7  Pa.  Co.  Ct.  340.  A  pp.  278. 
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c.  AFt'ECTiNG   Court's   Jurisdiction.  —  The   jurisdiction 

conferred  upon  a  court  by  statute  or  by  the  constitution  cannot 
be  enlarged  by  rule/  nor  can  powers  designed  to  be  exercised  by 
the  court  be  transferred  to  any  other  body  in  this  manner.* 

But  in  Caies  Where  the  Court  Has  Jurisdiction  it  may  regulate  the  man- 
ner of  exercising  the  same  by  the  adoption  of  suitable  rules  in 
regard  to  its  practice  and  procedure.* 

The  Boeallingol  Witnesieo  is  a  mat-  may  be  valid  although  it  affects  the 
ter  which  by  the  common  law  is  left  to  jurisdiction  and  not  merely  the  pro- 
the  discretion  of  the  court,  and  a  rule  cedure  of  the  court,  provided  it  has 
is  invalid  which  restricts  the  exercise  been  adopted  by  virtue  of  authority  di- 
of  such  discretion  by  providing  that  rectly  conferred  by  a  statute  which 
witnesses  shall  first  be  examined  by  contemplates  the  enactment  of  such  a 
parties  introducing  them,  then  cross-  rule.  Ex  p.  London,  25  Ch.  D.  384. 
examined  by  the  adverse  party,  and  3.  Commissioners  to  Take  Proof. — 
that  further  examination  shall  not  be  Where  a  court,  by  virtue  of  an  act  of 
had  except  by  leave  of  the  court  first  assembly,  has  appointed  commission- 
obtained,  and  then  only  upon  the  dec-  ers  to  take  proof  between  parties  it 
laration  of  the  attorney  or  witness  cannot  by  rule  transfer  to  said  com- 
that  a  material  fact  has  not  been  stated,  missioners  powers  designed  by  statute 
to  which  all  further  inquiry  shall  be  di-  to  be  exercised  by  the  courts  or  the 
reeled.     De  Lorme  v.  Pease,  19  Ga.  220.  judges  thereof.     Mitchell  v.  Mitchell, 

1.  Wilson  V,  Iowa  County,  52  Iowa  i  Gill  (Md.)  66. 

339;  The  Brig  Fliram,  23  Ct.  CI.  431.  8.  Begnlating  Hearing  of  Commission- 

Bnle    Dispensing    with    Process.  —  A  er's  Beport. —  Where  a  commission  is 

rule   providing  that  an  application  to  created  by  statute   to  hear  and  deler.- 

ihe   court  to   raise   any  jurisdictional  mine  certain  claims,   and  the  statute 

question  shall  be  deemed  an  appear-  also  provides  that  the  commission  shall 

ance,  and  no  further  process  shall  be  make  a  report   to   the    District   Court 

necessary    to    bring    the    party    into  for   its   approval   or  disapproval,    the 

court,  is  invalid.     Jurisdiction  over  a  court     thus    acquires     jurisdiction   of 

person  can  never  be  acquired,  unless  the  matter,    and   may   provide    under 

by  a  method  which  the  law  specifically  its  rules  for  a  hearing  on  notice,  based 

provides,  or  by  consent  of  the  party  on  such  report,  to  ascertain  the  facts 

himself.     If  the  Ici^nl  method  has  not  necessary  to  the  intelligent  discharge  of 

been  employed  and  the  party  expressly  its  duties,  without  the  intervention  of 

refuses  his  consent,  an  assuuipiiun  of  a  jury.     Guthrie  Nat.  Bank  r.  Guthrie, 

jurisdiction  by  the  court  will  be  purely  173  U.  S.  528. 

arbitrary.     Huff  v.   Shepard,   58    Mo.  Begnlating  Form  of  Proceeding  in  Ad- 

242.  miralty.  —  The   i2tli   rule  of  admiralty 

Conferring  Jurisdiction  of  Ii^valid  Ap-  practice  of  1844  provided  that  proceed- 

poal.  —  When  an  appeal   b:>nd   has  not  ings  /'/;  rem  might  be  had  wherever  the 

been  approved  as  required  by  law  the  state  law  gave  a  Hen,  but  in  1858  this 

appeal  is   invalid,    and  the   appellate  rule  was  amended  so  as  to  provide  for 

court  acquires  no  jurisdiction   of  the  a  proceeding  in  retfi  only   where  such 

cause,  and  it  cannot  refuse  a  motion  to  lien  was  given  by  the  general  maritime 

dismiss  the  appeal  on   the  ground  that  law.     In  a  case  where  the  validity  of 

such  motion   is  not  made   within   the  this  rule  was  called  in  question  it  was 

lime  prescribed  by  a  rule  of  the  court,  held   that  the  court  had  authority  both 

Pickett  V.  Pickett,  i  How.  (Miss.)  267;  to  enact  the  rule  in  its  original  form 

Rozier-c'.  Williams,  92  111.  187.  and  to  amend  it  in  the  manner  indi- 

The  Bight  of  Appeal  cannot  be  given  cated,  and   that  the  amendment   was 

by  rule  of  court  in  a  case  where  it  does  made,  not  on  the  ground  that  the  court 

not   exist  by  common  law  or  statute,  doubted    its    jurisdiction    under    the 

A  rule  conferring  this  right  is  a  rule  of  former  rule,  but  simply  on  the  ground 

law  rather  than  of  practice.   Bellamy  v.  of  convenience.    The  Steamer  St.  Law. 

Bellamy,  4  Fla.  243;  Atty.-Gen.  v  Sil-  rence,  i  Black  (U.  S.)  522. 

lem,  10  jar.  N.  S.  446.  The  SOthEqnityBnle  of  the  United  States 

BzMptton  to  tho  Omeral    Bnle.  —  In  Bnpreme  Court  providing  that  "  in   all 

England  it  has  been  held  that  a  rule  cases  where  the  rules  prescribed  by  this 
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8.  Dedgnatiiig  Terms  and  Amiigiiif  BnMneis  of  iho  Court — 

Rules  fixing  term  days  and  arranging  the  business  of  the  courts 
and  the  time  at  which  it  shall  be  transacted,  are  generally  held 
to  be  valid.  ^  Thus  a  particular  term  or  part  of  a  term  may  be 
set  aside  for  the  presentation  of  petitions  in  regard  to  certain 
specified  matters,  and  the  court  may  refuse  to  consider  such 
petitions  unless  they  are  presented  at  the  designated  time.' 
Such  rules,  however,  must  not  conflict  with  a  constitutional  pro- 
vision that  the  courts  shall  be  kept  open  for  the  administration 
of  justice,'  and  it  is  also  doubtful  whether  the  court  can,  by  a 
mere  rule,  deprive  itself  during  an  entire  term  of  the  right  to  do 
any  but  a  particular  kind  of  business.^ 

8.  Pnblloation  of  Legal  Votieei.  —  The  publication  of  legal  notices 
may  be  regulated  by  rules  of  court,*  but  where  the  amount  to 

court  or  by  the  Circuit  Court  do  not  demurrers  shall  be  disposed  of,  and  If 

apply,  the  practice  of  the  Circuit  Court  eUher  be  still  ia  oa  the  third  calliog, 

shall  be  regulated  by  the  present  prac-  and  then  adjudged  against  the  party 

tice  of  the  Hi^h  Court  of  Chancery  of  pleading  it,  judgment  of  m'/^iW/ shall 

England,  so  far  as  the  same  may  rea-  go.     Fortenbury  c.  Nichols,  <>  Ark.  259. 

sjnably  be  applied  consistently  with  S.  Presentatioa  of   Road    Petitions. — 

the  local  circumstances  and  local  con-  The  court  may  adopt  a  rule  prescribing 

venience  of  the  district  where  the  court  the  time  or   times  when  petitions  to 

is  held,  not  as  positi^re  rules,  but  as  open  roads  shall  be  presented.    Such 

furnishing  iust  analogies  to  regulate  a  rule  is  valid  provided  it  takes  away 

the    practice,"    is     valid.      The    rule  no   right   secured   by  law;  and  where 

quoted  does  not  attempt  to  enlarge  the  the  statute  provides  that  such  a  petition 

j'lrisdiction  of  the  court,  but  simply  may  be  presented  at  a  certain  term  the 

regulates    the   manner    of    exercising  court  may  set  apart  a  particular  portion 

such    jurisdiction    in    those    respects  of  the  term  for  the  purpose  and  may 

wherein  the  rules  adopted  do  not  ap*  lawfully  refuse  to  receive  a  petition 

ply.     Lewis  7/.  Shainwald,  7  Sawy.  (u.  presented  at  any  other  time.     Thus  a 

S.)  403.  rule  providing  that  petitions  for  view 

Xanner  of   Taking  BaU   in   Criminal  or  review  of  roads  shall  be  presented 

Cases.  —  So   far  as   the   United  States  at  a  regular  term  of  the  court  and  not 

Supreme  Court  has  power  to  admit  to  at    an    adjourned    session,    is    valid, 

bail  in  a  criminal  case,  pending  pro-  Little    Britain    Road,   27   Pa.   St.   69; 

csedings  in  error,  it   may  adopt  rules  In  re  McCandless  Tp.  Road,   no  Pa. 

regulating  the  manner  of  taking  bail  St.  603. 

in  such  cases.     Hudson  v.  Parker,  156  Also  a  rule  providing  that  when  pro* 

U.  S.  277.  ceeiings  for  a  road  have  failed  a  sec* 

1.  Ex  p.   Sawtcll,   6   Pick.    (Mass.)  ond  petition  for  such  road  shall  not  be 

no;  In  re  McCandless  Tp.  Road,  no  acted  on  for  one  year  from  the  sessions 

Pa.  St.  605.     See  also  article  Terms  op  at  whiwhsuch  road  was  finally  rejected. 

Court.  Towamencin  Road,  10  Pa.  St.  195. 

Establishing     Term    Bays.  —  Under  $.  Time  of   Making  Hotioa  for  Vow 

Mass.  Stat,  of  1821,  chapter  109,  the  Trial.  —  Where  a  party  is  otherwise  ea- 

judges  of  the  justice's  court  for  the  titled  to  a  new  trial  his  right  thereto 

county  of    Suffolk  had    authority    to  cannot  be  denied  upon  the  authority 

establish  a  rule  that  certain  days  of  the  of  a  rule  of  the  court  providing  that 

week  should  be  regular  term  days,  and  motions  for  a  new  trial  roust  be  made 

to  continue  actions  from  term  day  to  and  argued  on  the  first  Saturday  after 

term    day.    Ex  p.   Sawtell,    6    Pick,  the    trial    of    a    cause.     Paivley    p. 

(Mass.)  no.  M'Gimpsey,  7  Yerg.  (Tenn.)  50a. 

Calling  of  the   Bookot  — The  circuit  4.  Finegan  v.  Allen,  46  111.  App.  553. 

court  has  authority  to  enact  a  rule  that  6.  Chase  r.  County,  a  L.  T.  Rep.  N. 

on  the  first  and  second  calling  of  the  S.  1S3. 

docket,  ail  motions,  dilatory  pleas,  and  Pablioatioa  of  Trial  listi.  —  The  Coaft 
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be  paid  for  such  publication  is  prescribed  by  statute,  a  rule  fixing 
a  different  amount  is  void.^ 

4  Senriee  of  Frooeat.  —  Rules  prescribing  the  manner  in  which 
subpoenas  in  chancery  shall  be  served  have  been  held  valid ; '  and 
it  has  been  held  that  a  federal  court,  silting  in  one  of  the  states, 
may  by  rule  require  the  delivery  of  a  copy  of  the  summons  to 
the  defendant  in  all  cases,  although  the  state  law  provides  that 
in  certain  cases  the  reading  of  the  same  to  the  defendant  shall 
be  legal  and  sufficient  service.' 

5,  Applications  for  Change  of  Venue  or  Judge  —  Timo  of  AppUoatioiu 
—  Courts  have  power  to  enact  rules  providing  that  parties  who 
desire  a  change  of  venue  or  a  change  of  judge  must  apply  for  the 
same  within  a  specified  time,^  but  such  rules  cannot  apply  where 

of  Common  Pleas  may  esiablish  a  rule  dition  the  United  States  Circuit  Court 

requiring  the  publication  of  its  trial  sitting    in    the   state  adopted   a   rule 

lists  at   the  expense    of    the  county,  which  required  the  marshal  in  all  cM\ 

Venango  Coanty  v,  Durban,  3  Grant  actions  to  deliver  a  copy  of  the  sum- 

Cas.  (Pa.)  66.  mont  to  each  one  of  the  defendants. 

Aocounts  of  Executors.  —  The  Orphans'  A   question   having  arisen   as   to   the 

Court  of  a  given  county  may  estab-  validity  of  this  rule,  it  was  held  to  be 

lish  a  special  rule  providing   that  the  valid    and    not    In    conflict  with    tbt 

accounts  of  executors  and  other  fidu-  U.  S.   Rev.  Stat.,  g  914.,  since  it   in- 

claries  shall  be  published  by  the  regis-  eluded  the  state   mode  of   procedure, 

ter   in   the   paper    designated    by    the  and  more  effectually  secured  personal 

court  for  the  publication  of  legal  no-  service  on  a efetidants.     In  this  opinion 

tices,  in  addition  to  their  publication  as  the  court  said:    "  The   reading  of  a 

prescribed  by   the   Act  of   1832.     Mc-  summons  by  the  sheriff  may  be  a  suffi- 

Greevy  v.  Kulp«  126  Pa.  St.  97.  cient  service   in   a  state  court,  where 

1.  Reeser's  Petition,  12  Lane,  L.  actions  are  usually  brought  in  the 
Re/.  (Pa.)  33;  Register  of  Wills,  15  Pa.  county  in  which  defendants  reside; 
Co.  Ct.  479.  but  I  think  that  service  by  the  delivery 

2.  Where  a  statute  provides  that  a  of  a  copy  is  more  just  and  appropriate 
nonresident  defendant  in  a  chancery  in  federal  courts  of  more  extensive  ter- 
suit  may  be  served  with  the  subpoena  rilorialltmits of  jurisdiction  and  where 
by  publication  thereof  in  a  newspaper  the  times  and  places  of  holding  court 
within  the  state,  and  by  posting  it  at  are  not  so  well  known  and  convenient 
the  court-house  door,  the  court  may  to  defendants."  Lowry  v.  Story,  31 
further  provide  by  rule  that  when  the  Fed.  Rep.  769. 

residence  of   the  defendant  is  stated,  4.  Anglemyer  v.  Blackburn,  16  Ind. 

either  in  the  bill,  or  in  the  affidavits  to  App.   352;    Hunnel   r.  State,  86   Ind. 

obtain  publication,  the    register  shall  431;  Moulder  v.  Kempff,  115  Ind.  459. 

enclose  to  him  by  mail  within  forty  See    in    general    article    Change    op 

days   from    the   time  of  making   the  Venue,  vol.  4,  p.  42T. 

order  a  copy  of  the  order  posted  up  at  Bulos  Have  Boon  H^  TaUd  providing 

the  court-house.    Such  a  rule  is  valid  that  such  applications  must  be  made  at 

and  will  be  enforced.     Butler  v.  Butler,  least  one  day  before  the  day  on  which 

II  Ala.  668.     And  see  in  general  article  the  cause  is  set  for  trial.     Vail  v,  Mc- 

Serviceof  Process.  Keman,   21    Ind.    424;    Galloway    v. 

3.  Under  section  214  of  the  Code  of  State,  29  Ind.  442;  Reitz  er.  State,  33 
N.  Car.,  as  in  force  in  the  year  1887,  the  Ind.  187:  Jeffersonville,  etc.,  R.  Co.  v, 
reading  of  a  summons  to  a  defendant  Avery,  31  Ind.  277.  That  they  must 
was  a  legal  and  sufficient  service  in  be  made  not  later  than  the  day  on 
certain  cases,  but  a  delivery  of  a  copy  which  the  cause  is  docketed  for  trial, 
of  the  summons  was  expressly  required  Redman  v.  State,  28  Ind.  205;  Truitt 
in  actions  against  corporations,  minors,  v,  Truitt,  38  Ind.  16;  Bennett  v.  Ford, 
and  persons  of  unsound  mind.  While  47  Ind.  264;  Hoke  r.  Appiegate,  9s 
the  law  of  the  state  was  in  this  con-  Ind.  570.    That  they  must  be  filed  00 
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the  causes  which  authorize  the  application  do  not  arise,  or  are 
not  discovered,  until  after  the  expiration  of  the  time  limited,^  nor 
can  they  operate  on  a  party  who  has  not  entered  his  appearance 
until  after  the  expiration  of  such  period.* 

Xeqnlrlng  AppUMnt  to  Booogniie.  —  A  rule  requiring  an  applicant  for 
a  change  of  venue  in  a  criminal  case  to  enter  into  a  recognizance 
conditioned  for  his  appearance  at  the  next  term  of  court  has  been 
held  valid.* 

Contonu  of  AppUoatloa.  —  A  rule  requiring  the  applicant  to  embody 
in  his  affidavit  matters  of  fact,  information,  or  belief,  which  are 
not  specified  in  nor  required  by  the  statute  regulating  such 
applications,  is  inoperative.* 

6.  Time  to  Plead«  —  The  time  of  pleading  to  the  declaration 
and  of  filing  pleas  may  be  regulated  by  rule,  provided  such  regu- 
lation does  not  operate  to  shorten  periods  of  time  prescribed  by 
statute.* 

7.  Form  of  Pleadings,  Brie£i,  and  Stipulations.  —  Enieo  ProMriUng  tbo 
Form  of  the  Pleadings  to  be  filed  in  an  action,  which  do  not  conflict 

or  before  the  second  day  of  the  term,  statute,  without  having  had  any  oppor- 

Shoemaker  V.  Smith,  74  Ind.  71;  Jones  tunity  to  exercise  it,  and  would  not 

V,   Rittenhouse,   87    Ind.    348.      That  only  be  unreasonable,  but  would   be 

they   must   be   made    by    the    second  absurd.*' 

Tuesday  of  the  term,  or  if  made  there-  8.  Truitt  v,  Truitt,  38  Ind.  16. 

after  must  be  accompanied  by  a  state-  8.  State  v.  Ensley,  10  Iowa  149. 

ment  in  writing  setting  forth  sufficient  4.  A  rule  providing  that  the  affidavit 

reasons  for  the  delay.     Thompson  v.  for  a  change  of  venue  or  of  trial  from 

Pershing,  86  Ind.  303.     That  an  appli-  the  judge  shall  state  that  the  party  is 

cation  will  not  be  entertained  after  the  informed  and  believes  that  he  has  a 

pirty  making  the  same  has  applied  for  good  cause  of  action  or  defense,  and 

a  continuance   which   has  been  over-  if  a  defendant,   in  general   terms  the 

ruled.     Truitt  v.  Truitt,  38  Ind.  16.  character  of  the  defense,  and  that  the 

1.  Galloway  v.   Slate,   29   Ind.   442;  affidavit  shall  likewise  state  that  the  ap- 

Jeffersonville,  etc.,  R.  Co.  v.  Avery,  31  plication  is  not  for  delay,  is  void.    la 

Ind.  277;    Reitz  v.  State.  33  Ind.  187;  cases  of  this  nature,  when  a  party  has 

Hays  V,  Morgan,  87  Ind.  231;    Bern-  made  and  filed  his  affidavit  of  the  bias, 

hamer  v.  Slate,  123  Ind.  577.  prejudice,  or  interest  of  the  judge  be- 

In  Shoemaker!'.  Smith,  74  Ind.  71,  a  fore  whom  the  case  is  pending,  such 
motion  for  a  change  of  venue  was  over-  party  has  done  all  that  the  statute  re- 
ruled  because  not  made  before  the  sec-  quires  him  to  do,  and  he  is  then  entitled 
end  day  of  the  term  as  required  by  of  right,  absolutely  and  uncondition- 
rule  of  the  court;  but  on  appeal  the  ally,  to  a  change  of  judge.  This  is  so 
action  of  the  trial  court  was  reversed,  whether  he  has  been  informed  and 
and  it  was  held  that  the  rule  although  believes  or  not  that  he  has  a  good  de- 
valid  could  not  apply  to  the  case  at  fense,  and  whether  his  application  was 
bar.  In  its  opinion  the  court  said:  or  was  not  made  for  delay.  Krntz  v. 
**  The  rule,  though  a  reasonable  one,  Griffith,  68  Ind.  444. 
cannot,  however,  embrace  causes  not  6.  See  in  general  article  Time  to 
fairly  within  its  spirit.     A  reasonable  Plrad. 

rule,   thus  applied,    becomes  an    un-  Time  of  FUing  Flea  in  Ahatmnent.  —  A 

reasonable   one.     If,  after  the   second  rule  of  the  Court  of  Common  Pleas  that 

day  of  the  term,  another  judge  should  pleas  in  abatement  may  be  filed  at  any 

be  called  to  preside,  such  a  rule  cer-  time  during  the  first  four  days  of  the 

tainly  could  not  preclude  a  party  from  return   term,  and    not    afterwards,  is 

taking  a  chantfe  of  venue  from  such  valid  by  virtue  of  statute  of   1820,  c. 

judge.     Such  rule,  in  such  case,  would  79.  §  7.     Thompson  r.  Hatch,  3  Pick, 

deprive  him  of  a  right  conferred  by  the  (Mass.)  512. 
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with  statutory  provisions  concerning  the  same  subject,  are  gen- 
erally held  to  be  valid.* 

Bxlefii  and  stipulationa.  —  Likewise  the  form  of  briefs,  the  general 
manner  in  which  causes  shall  be  submitted,*  and  the  form  of 

Time  to  Appear  and  Answer.  —  In  Mc-  Trammell  r.  Vane.  62  Ala.  301,  a  rule 

Grew  V,   Downs,  67  Iowa  687,  it  was  was  held  to  be  valid  which  provided 

held  that  a  rule  requiring  defendant  to  that  in  all  cases  pending  in  the  court  at 

appear  and  answer  by  noon  on  the  first  the  time  of  its  adoption,  written  plead- 

day  of  the  term  was  valid,  although  the  ings  must  be  filed  nith  the  clerk  on  or 

statute   provided   that    the  defendant  before  the  6rst  day  of  the  next  term; 

should  be  cited  by  the  original  notice  and  that  in  all  suits  thereafter  brought, 

to  appear  and  defend  by  noon  on  the  written    pleaJings    must    be    so    filed 

second  day  of  the  term,  another  section  within  the  time  prescribed  by  law  for 

further  providing  that  the  judges  of  the  pleading;    and  that  in   the  causes  in 

district  and  circuit  courts  in  any  dis-  which  written  pleas  were  not  filed  as 

trict  might  provide  by  general  rule  that  required,  judgment  by  default  or  nil 

the   time  of  filing    pleas    or  motions  dicit  would  be  entered   on    motion  of 

should  be  other  than  that  provided  in  plaintiffs;  and  that  pleas  in  short  by 

the  code.  consent    would    be    disregarded    and 

Bnles  Shortening  Ferioda  Prescribed  by  taken  from  the  file  on  motion,  unless 

Statute.  —  The  superior  court  of  Detroit  the  written  consent  of  parties  should  be 

is  a  tribunal  of  the  same  class  as  the  indorsed  on  or  filed  with  such  pleas, 

circuit  courts,  and  the  statutes  provide  A  Snle  Xeqniring  that  a  Memorandum 

that  its  rules  of  procedure  shall  be  uni-  of  All  Pleadings  Filed  shall  be  made  in 

form  wi;h    theirs.      A  rule   therefore  a  book  kept  by  the  clerk  for  that  pur- 

which  provides  that  a  defendant  sued  pose  is  reasonable  and  valid,  and  will 

by  declaration  shall  be  defaulted  un-  be  enforced.     A  demurrer  tiled  without 

less  he  answers  within  ten  days  after  observance  of  such  rule  may  be  stricken 

service    is    invalid,     since    the    time  from  the  files,  and  judgment  ttt'/ din'/ 

allowed  by  the  general  laws  governing  entered  against  the  defendants.  Crump 

the    circuit    courts    is     twenty    days,  v.  People,  2  Colo.  316. 

Wyandotte  Rolling  Mills  Co.  v.  Robin-  Veriileation  of  Pleas  Hot  Beqnired  by 

son,  34  Mich.  428.  Statute. —  Where   a    statute,  in  desig- 

Where  by  statute  the  defendant  has,  nating    pleas  which  must  be  verified, 

until   the   calling  of   the  cause  in  its  excepts  pleas  to  the  jurisdiction  by  nec- 

regular  order  on  the  docket  to  file  his  essary  implication,  a  rule  of  the  court 

pleas  to  the  merits,  this  right  may  be  that  such  pleas  must  be  verified  by  afll- 

extended  to  a  longer  time,  by  rule,  but  davit  is  invalid.     Howe  v,  Thayer,  24 

it   cannot  be   restricted   to  a    shorter  III.  246. 

period.  The  court  may  by  a  rule  pre-  2.  Written  or  Printed  Briefi.  —  A  rule 
scribe  the  times  when  the  docket  shall  of  the  Indiana  Supreme  Court  was 
be  called  for  the  purpose  of  deciding  held  to  be  valid  which  provided  that 
preliminary  questions,  and  it  is  not  all  causes  pending  in  that  court  if  sub- 
bound  to  wail  until  the  cause  shall  be  mitted  within  one  year  from  the  date 
called  for  trial,  but  a  rule  requiring  on  which  they  were  filed  might  be  sub- 
pleas  to  the  merits  to  be  filed  on  or  be-  mitted  upon  plainly  written  or  printed 
fore  a  certain  day  of  the  term,  whether  briefs,  but  if  not  submitted  within  one 
the  cause  be  called  or  not,  is  invalid,  year  from  the  date  of  filing,  except 
Hipon  V.  Weaver,  9  Ark.  137;  Aaron  v.  when  interlocutory  orders  might  ex- 
Anderson,  18  Ark.  268;  Collins  v.  cuse  the  delay,  they  would  be  dis- 
Gauche,  23  Ark.  646.  missed  on  the  call  of  the  docket  unless 

Bale    Enlarging     Statutory    Time.  —  submitted  on  printed  briefs.    Shoecraft 

Where  the  time  within  which  an  answer  v,  Cain,  23  Ind.  169.     And  see  in  gen- 

or  defense  to  an  action  must  be  filed  eral  article  Briefs,  vol.  3,  p.  710. 

is  prescribed  by  statute  the  court  has  Snbmisiion  of  CaoMf.  —  In  Florida  the 

no  power  to    extend    the    time    thus  Circuit  Court  of  one  of  the  counties 

limited  by  a  general    rule.     Fidelity  adopted  a  rule  that  no  cause  standing 

Trust,  etc.,  Co.  v,  Newport  News,  etc.,  for  argument  upon  pleadings  in  cases 

Co.,  70  Fed.  Rep.  403.  at   law  should  be  submitted  until  the 

1.  Saqniring  Written  Pleadings.  —  In  court  had  teen  furnished  with  a  brief 
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Stipulations  and  agreements  may  be  regulated  by  rule.^ 

8.  Bequiring  Affidavit  of  Defense.  —  In  some  jurisdictions  it  has 
been  held  to  be  within  the  power  of  the  courts  to  adopt  rules 
requiring  affidavits  of  defense  to  prevent  the  entry  of  judgments 

by  default,  or  the  trial  of  cases  out  of  their  regular  order  on  the 
docket,*  and  also  to  provide  by  rule  that  the  plaintiff  may  take 

containing  a  scatement  of   faciB  and  prescribed  time.    Vanatta  v.  Anderaoo* 

citation  of  authorities;  that  upon  such  3  Binn.  (Pa.)  417;  Chain  v.   Hart«  140 

presentation  the  court  might  determine  Pa.  St.  374;  Horner  v.  Horner,  145  Pa. 

whether  an  extended  or  other  oral  dis-  St.   258.      Liicewise  that    a    court  of 

cussion  of  the  facts  or  law  should  be  quarter  sessions  having  exclusive  juris- 

allowed,  and  might  designate  the  time,  diction  by  statute  of  actions  on  forfeited 

place,  and  limit  for  such  discussion;  recognizances  may  make  a  rule  author- 

and  that  the  court  might  also  designate  izing  the  entry  of  j  jdgmeni,  unless  an 

the   time   within   which   the    opposite  affidavit  of  defense  is  filed  at  any  time 

party  should  sdbmit  his  abstract  of  the  after  the  third  Saturday  succeeding  the 

cause,  and  also  the  time  within  which  return  day  to  which  the  process  is  re- 

the  moving  party  might  reply  in  writ-  turnable.     Harres  v.  Com.,  35  Pa.  St. 

iog.     In  a  case  where  the  validity  of  416. 

this  rule   was  called  in  question  the        In  Illinois  the  Superior  Court  of  Cook 

Supreme  Court  held  that  it  was  invalid,  county  adopted   a   rule    rec^utring  an 

It   was   intimated    that    the  supreme  affidavit  of  defense  in  certain  cases  to 

court   would   have    had    authority   to  prevent  such  cases  from  be'ng  tried  out 

enact  such  a  rule,  but  since  the  revised  of  their  regular  order  on  the  docket, 

statutes  invest  that  court  with  power  to  Thisrule  was  held  valid  in  Wall baum  v. 

adopt  rules  for  the  government  of  in-  Haskin,  49  111.  313.  and  in  Titsworth  v, 

ferior  courts,  its  adoption  by  a  circuit  Hyde,  54  III.  386.  Buisimilar  rules  were 

court  was  unauthorized.     State  v.  Call,  not  adopted  by  the  courts  of  the  same 

39  Fla.  504.  grade   as  the  County  Court  of  Cook 

1.  Martin  z'.  De  Loge,  15  Mont.  343.  county,  and  for  this  reason  the  rule  in 

See  also  article  SriPaLATioNs.  question  has  been  held  invalid  in  later 

The  following  rule,  made  by  the  Dis«  cases,  under  the  Practice  Act  of  1872, 

trict  Court  of  Kansas^  has  been  held  to  which  requires  the  practice  in  all  courts 

be  valid:  ** Admissions  or  agreements  of    the    same  class   or   grade  in  the 

about  proceedings  in  an  action  will  not  state  to  be  uniform.    Fisher  v.  National 

be  enforced  unless  reduced  to  writing.  Bank  of  Commerce,  73  III.  34;  Kidder 

and  signed  by  the  parties  or  their  attor-  v.  Rand,  73  III.  38;  Angel  v.  Plume, 

neys,  and  filed,  or  unless  the  same  be  etc.,  Mfg.  Co.,  73  111.  412;  Benson  v. 

made   in  open   court  at  the   time   the  Johnson,  90  111.  94;  Nelson  v.  Akeson, 

court  is  required  to  act  upon   them."  i  III.  App.  165;  Gormley  v.  Uthe,  i  111. 

Jones  V,  M:nefee,  28  Kan.  436.  App.  170. 

A  rule  is  valid  which  provides  that        In  Tennsasse  a   rule   has  been  held 

no  agreement  or   stipulation   between  valid  which  provides  that  the  docket 

the  parties  to  a  cause  or  their  aitorne3's  may  be  called  on  a  certain  day,  and  ar- 

in  respect  to  the   proceedings  therein  torneys  be  required  to  state  upon  honor 

will  be  regarded  unless  the  same  shall  whether  they  have  a  defense  to  the 

be  entered  in  the  minutes  in  the  form  action;  and  if  not,  that  judgment  shall 

of  an  order  by  consent,  or  unless  the  be  rendered  for  the   plaintiff's  claim, 

same  shall  be  in  writing  subscribed  by  The  provision  of  the  code  (§  2479)  that 

the  party  against  whom  it  shall  be  al-  causes  which  have  been  docketed  shall 

leged   or  by  his  attorney  or  counsel,  be  tried  and  disposed  of  in  their  order, 

Haley  v.  Eureka  County  Bank,  20  Nev.  unless  the  parties  consent  to  a  different 

410.  arrangement,  is  directory  merely,  and 

9.  la  Pennsylvania  it  has  been  held  does  not  conflict  with  the  rule  given 

that  a  court  of    common   pleas  may  above;  nor  is  such  rule  in  conflict  with 

ad^pt  a  rule  requiring  an  affidavit  of  any  statute  of  the  state.     Van  B  roc  kit  n 

defense  from  the  defendant,  and  direct*  v,    Wolcott,     5     Heisk.    (Tenn.)    743; 

ing  judgment  to  be  entered  against  him  Tomeny    v.    German    Nat.     Bank,    9 

If  soch  affidavit  is  not  filed  within  a  Heisk.  (Tenn.)  493. 
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an  interlocutory  judgment  for  that  part  of  bis  claim  which  is  con- 
fessed by  such  affidavit  to  be  due»  which  judgment  shall  be  final 
unless  he  states  his  intention  of  proceeding  for  the  balance,^ 

9.  Trial  by  Jury.  —  In  cases  where  the  right  to  a  trial  by  jury 
is  conferred  by  constitution  or  statute,  it  cannot  be  abridged  by 
rule  of  court,*  nor  can  such  rules  operate  to  deprive  a  party  of 
his  right  to  challenge  individual  jurors.*  So  a  rule  regulating 
the  manner  of  drawing  a  jury  which  conflicts  with  a  statute  is 
invalid.^  Subject  to  these  restrictions,  however,  it  is  generally 
held  that  the  manner  of  obtaining  a  jury  and  the  organization 
thereof  may  be  regulated  by  reasonable  rules.* 

A  Bale  of  Court  Beqviring  aa  Ezeentor  caUed  to  be  sworn,  on  the  ground  that 
to  file  an  affidavit  of  defense  within  such  is  the  custom  or  rule  of  the  court, 
fifteen  days  after  service,  provided  Such  a  rule  cannot  override  the  man* 
letters  were  granted  six  months  be-  datory  terms  of  the  statute.  Thus  to 
fore,  is  unreasonable  and  will  not  te  Impanel  a  jury  in  violation  of  the  law, 
enforced.  Honeywell  v.  McGuire,  5  and  in  such  a  way  as  to  deprive  a  party 
Kulp  (Pa.)  23.  Nor  will  judgment  be  of  his  right  to  perempiory  challenge, 
entered  against  an  executor  for  want  constitutes  reversible  error.  Gulf,  etc  , 
of  any  or  a  sufficient  answer  to  plain^  R.  Co.  v,  Shane,  157  U.  S.  348. 
tiff's  statement,  notwithstanding  a  rule  4.  Where  a  statute  authorizes  the 
7f  court  authorizing  such  judgment,  ordering  of  special  juries  in  a  certain 
experience  having  demonstrated  that  manner,  a  rule  of  the  court  which  pro- 
such  a  rule  is  unwise.  National  Bank  vldes  that  special  juries  shall  be  drawn 
V.  Det wilier,  az  Pa.  Co.  Ct.  150.  from  the  wheel  in  the  same  manner  as 

As  to  Affidavits  of  Merits  or  BoCbiiso  in  ordinary  juries  is  invalid.     State   r. 

General,    see    article     Affidavits    op  Withrow,  133  Mo.  500. 

Merits  or  Defense,  vol.  i,  p.  338.  6.  See  in  general  article  Jury,  vol. 

1.  RusseU  V.  Archer,  76  Pa.  St.  473.  la,  p.  223. 

8.  Hinchly  v.  Machine,   15  N.  J.  L.  Paymont  of  Voes  in  AdTanoo.  — The 

476;  Bigf(s  V.  Lloyd,  70  Cal.  447.  Superior  Court  may  adopt  a  rule  requlr- 

8.  lUastrationsf^Bules  Held  Invalid. —  ing  a  party  who  demands  atrial  by 

Under  the  provisions  of  the  Criminal  jury  to  deposit  the  jury  fees  with  the 

Practice  Act,  the  defendant  may  per-  clerk  in  advance  of  the  trial.     Such  a 

emptorily  challenge  a  juror  at  any  time  rule  is  a  reasonable  regulation  of  the 

after  his  appearance   in   the  box  and  mode  of  enjoyment  of  a  trial  by  jury, 

before  he  is  sworn  to  try  the  case;  and  and  is  not  a  denial  or  an  impairment  of 

even  after  he  is  sworn,  but  before  the  the  right  thereto.    Connean  v,  Geis,  73 

jury  is  completed,  it  is  enjoined  upon  Cal.  176. 

the  court  to  permit  it  upon  good  cause  Time  of  Demanding  Jnry  TriaL  —  A 
shown.  This  plain  and  express  pro-  rule  which  requires  that  a  jury  trial 
vision  of  the  statute  cannot  be  contra-  shall  be  demanded  at  a  certain  time, 
vened  by  any  arbitrary  rule  of  the  but  which  does  not  declare  that  a  fail- 
court,  and  a  rule  compelling  a  defend-  ure  to  demand  it  at  that  time  shall  con- 
ant  in  a  criminal  action  to  interpose  stitute  a  waiver  of  the  right  to  a  trial 
his  peremptory  challenges  at  any  par-  by  jury,  is  valid,  and  under  such  a 
ticular  time  is  invalid.  People  v,  rule  the  right  to  a  jury  trial  is  not 
Jenks,  24  Cal.  xi.  waived  by  neglecting  to  demand  a  jury 

Where  a  statute  provides  that  parties  within  the  prescribed  time.      A   rule 

shall  be  entitled,  after  the  challenges  declaring  the  right  to  a  jury  trial  to 

for  cause  have  been  exhausted,  to  have  be  forfeited   unless  demanded  within 

a  list  of  eighteen  names  drawn  accord*  a  prescribed   time   would   be  Invalid. 

lag  to  the  terms  of  the  statute,  upon  Biggs  v.  Lloyd,  70  Cal.  447. 

which  list  their  peremptory  challenges  A  Court  of  Chancery  May  Adopt  a  Bnlo 

are  to  be  made,  a  court  cannot  refuse  that  no  jury  will  be  allowed  in  that 

to  make  up  the  list  of  eighteen  as  re-  court  unle<«s  the  demand  therefor  is 

qaestcd,  and  confine  the  right  of  per-  made  on  or  before  the  second  day  of 

omptofjr  dialltagt  to  the  twelve  {urors  the  term,  by  motion  on  the  motion 
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10.  Vnmber  of  Witneflses  and  Order  of  Proot  —  Rules  which  con- 
flict with  a  constitutional  right  of  the  defendant  in  a  criminal 
case  to  have  compulsory  process  for  obtaining  witnesses  in  his 
favor,*  or  which  operate  to  deprive  him  of  his  right  to  cross- 
examine  the  witnesses  of  the  adverse  party,  are  invalid.* 

docket  or  at    the   bar  of    the    court.  In  Iotoo^  the  statutes  provide  that  a  wit- 

Stadler  v.  Hertz,  [3  Lea  (Tenn.)  315.  ness  w^o  is  subpoenaed  in  two  or  more 

Xodo  of  Or^fUiisiiLg  Jury.  —  A  rule  is  cases,  by  the  same  party,  shall  be  en- 

not  necessarily  invalid  because  it  pre-  titled  to  but  one  single  compensation 

scribes   a    mode  of  organizing  a  petit  from  such  party  for  the  same  day's  at- 

jury,  when  produced  to  a  prisoner  for  tendance  or  travel;  and  it  has  been  held 

challenge,  different  from   that   which  that  a  rule  is  valid  which  provides  that 

has  preirailed  before  at  common  law.  witnesses  shall  not  be  entitled  to  claim 

Where  the  mode  of  forming  a  jury  in  fees   in   more   than  one  cause  at  the 

such  cases  has  been  regulated  entirely  same   time,    but  they   may  select    ia 

by  precedent,  it  is  competent  for  the  which  case  they  will  claim  the  same; 

court  to  alter  the  practice  and  adopt  a  nor  will  they  be  permitted  to  claim  as 

rule.     State  v.  Clayton,  11  Rich.  L.  (S.  witness  for  more  than  one  day  when 

Car.)  581;  State  V.  Boat  Wright,  10  Rich,  under   recognizance  to  appear  at  the 

L.  (S.  Car.)  407.  same  time  in  court  on  a  charge  of  some 

Special  Bole  for  Ezaminatioii  of  Joron.  criminal  offense,  nor  when  a  jaror. 
—  In  Foute  v.  State,  15  Lea  (Tenn.)  Such  a  rule  is  not  in  conflict  with  the 
712,  upon  making  up  the  jury  the  judge  statute  mentioned  before,  but  simply 
otated  that  he  had  adopted  a  rule  makes  a  consistent  application  of  the 
prohibiting  the  attorney-general  and  principles  thereof  to  witnesses  not  em- 
counsel  for  defendants  from  asking  a  braced  in  its  language.  Meffert  r.  Da- 
juror  if  he  had  formed  or  expressed  an  buque,  etc.,  R.  Co.,  34.  Iowa  430. 
opinion,  etc.,  and  requiring  that  counsel  And  see  supra^  II.  I.  RuUs  in  Contra- 
should  submit  such  questions  to  the  vettlion  of  Common  Law  or  StatuU, 
court,  and  he  would  ask  the  jury.  On  2.  In  State  v,  Bryant,  55  Mo.  75,  two 
appeal  this  rule  was  held  to  be  Talid.  defendants,   B.  and  T.,  were  tried  to- 

1.  Baotrieting  Number  of  Witnesses  in  gether,  and  after  the  trial  was  begun 

a  Felony  Case.  —  A  rule  of  the  Circuit  ii  was  discovered  that  their  interests 

Court  which  forbids  the  clerk  to  issue  came  in   collision.      The    defendants 

subpoenas  for  more  than  Ave  witnesses  were  represented  by  different  counsel, 

in  a  felony  case,  unless  application  is  and    the    counsel    for    the    defendant 

made  to  the  court  showing  their  ma-  T.   conducted    the    cross-examination, 

teriality,  is  invalid,  since  it  conflicts  Counsel  for  the  defendant  B.  desired 

with  the  constitution.      The  enforce-  to  question  a  witness  in  regard  to  mat- 

ment  of  such  a  rule,  however,  is  not  ters  which  were  material  to  his  defense, 

ground  for  reversal  unless  it  appears  but  which   were  damaging  to  T.,  the 

that  the  defendant  has  been  prejudiced  codefcndant.      The    court   refused  to 

thereby.     Aikin  v.  State,  58  Ark.  544.  allow   the   counsel   for  B.  to   put  the 

A  Bole  of  Ck>nrt  Is  Invalid  Which  Be-  questions,  but  said  they  might  be  asked 

ttricti  to  Fifteen  the  number  of  subpce-  through  the  counsel  for  T.,  who  had 

nas  for  witnesses  to  which  one  indicted  been  conducting  the  cross-examination 

for  murder  is  entitled  as  of  right,  and  of  the   witness.      This  ruling  of  the 

which  provides  that  in  order  to  obtain  court  was  made  in  accordance  with  a 

other  witnesses  the  defendant  must  file  role  of    the  circuit  court    forbidding 

a   motion   before   the   court  or  judge  more  than  one  counsel  on  either  side  to 

setting   forth  fully  the   names  of  the  examine   witnesses.      On   appeal    the 

witnesses  desired,  what  facts  such  wit-  ruling  of  the  trial  court  was  reversed, 

nesses  are  expected  to  prove,  that  their  and  the  appellate  court  said: "  The  rule 

evidence  is  material  to  the  issue  in-  relied  upon  is  inserted  in  the  transcript, 

volved,  and  wherein  it  is  material,  and  and  we  have  examined  it,  and  think 

that  the  facts  cannot  be  established  by  that  the  court  misinterpreted  it,  and 

the  witnesses  for  which  subpoenas  have  that  it  was  not  designed  to  apply  to  a 

been   issued,   as  of  course.     State  v,  case  of  this  description.     But  be  that 

Gideon,  119  Mo.  94.  ^s  it  rvav.  we  hold  that  it  was  o:^  •<! 

Bnle  Begnlating  Fees  of  Wltneeaes.  —  tne  power  oi  a  conrt  to  aaopc  any  ffq^ 
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Jt«l0i  BogniatUig  tlM  Ofder  of  Froof  may  properly  be  enacted^  provided 
they  do  not  conflict  with  any  statutory  or  common-law  provision.  • 

11.  Proof  of  Pleadings  and  Written  Instmmenta  —  The  law  of 
evidence  cannot  be  altered  by  rule,  but  it  has  been  held  that  the 
courts  may  adopt  rules  dispensing  with  the  proof  of  averments 
contained  in  the  pleadings  where  such  averments  have  not  been 
specifically  denied,*  likewise  rulss  dispensing  With  proof  of 
the  execution  or  signature  of  written  instruments  on  which  suit 
is  brought,  unless  their  validity  is  denied,  or  notice  is  given  that 
proof  will  be  required.' 

which  would  deprive  a  defendant  in  atf   admitted  for   the  purpose*  of   the 

a  criminal  case  of  the  right  oi  cross-  trial.     Fox  v,  Conway  F^  Ins.  Co.,  $5 

examination.     This  right  is  one  Of  the  Me.  107;  Day  v,  Frye,  41  Me.  326. 

essential  tests  of  truth  in  the  examina-*  8.  Reese   v.   Rrese,   90   Pa«   St.   89; 

tion  of  testimony,  and  any  rule^  regula-  Medary   v.   Cathers,    I61   Pa.   St.   ^7; 

tion,  or  order  which  goe&  to  deprive  a  Mills  v.  U.  S.  Bank,  iz  Wheat.  (U.  S.) 

party  of  its  benefits  is  illegal  and  void."  431. 

See  also  article  Examination  of  Wit-  In  PanmylTaiiia  the  Act  of  March  tx« 

NESSES,  vol.  8^  p.  70.  1836,  §  6,  gives  the  District  Court  au<» 

1.  See  article  Ordkr  of  Proof,  vol.  thority  to  adopt  rules  regulating  and 

i5«  P*  375-  altering  the  time  and  manner  of  plead-* 

Belatite  Tim*  of  Offmring  TMtiitiony  and  ing,  and  the  form  and  effect  thereof. 
Bailing  Question  of  Law. -^A  rule  pto-  Under  this  enactment  it  has  been  held 
viding  that  the  whole  testimony  on  that  the  court  may  make  a  rule  requir* 
both  sides  shaU  be  offered  before  any  ing  a  defendant  td  deny  by  affidavit 
question  of  law  is  raised,  except  objec-  the  execution  of  ttti  instrument  on 
tions  to  the  competency  of  such  testis  which  suit  is  brought*  and)  in  a  suit 
mony«  is  valid.  Gist  v,  Drakely,  2  against  partners,  so  to  deny  the  part- 
Gill  (Md.)  330.  nership  in  order  to  put  the  plaintiff  to 

Admission  of  Xvidenoe   After   Prayer  the  proof  of  these  facte.    In  a  ease 

Offered. '^  A  rule  of  court  that  when  a  where  the  validity  of  such  a  rule  was 

plaintiff  or  defendant  has  closed  his  called  in   question   it  was  held  to  be 

case  on  the  testimony,  and  a  prayer  valid,  and  the  couri  eaid:  *'  The  dle^ 

shall  be  offered  to  the  court  upon  such  tinction  between  a  rule  of  couri  which 

testimony,  he  shall  not  offer  any  ad-*  tends  to  alter  the  law  of  evidence  and 

ditional   testimony  on  the  subject  to  one  which  is  established  merely  f of  the 

which  the  prayer  refers,  or  with  regard  regulation    of    practice    is    strikingly 

to  the  case  in  any  particular,  may  be  illustrated  in  the  two  cases  on  this  sub-* 

Valid  as  a  general  rule  of  practice,  but  ject  decided  in  the  Supreme  Court  of 

it  canrtot  operate  to  prevent  a  party  the   United  States.      In   Patterson  v» 

from  having  a  sheriff's  return  corrected  Winn,  5  Pet.  (U.  S.)  233,  it  was  held 

so  as  to  conform  to  the  factSi     Main  v,  that  the  Circuit  Court  could  not  by  rule 

Lynch,  54  Md.  656.  of  court  change  the  right  of  a  party  to 

B.  Yetifled  Aniwer  Takeii  Pro  ConfissOi  introduce  secondary  proof  of  a  writing^ 

-^  A  rule  of  court  is  valid  which  pro-  alleged  to  be  lost;  and  therefore  a  rule 

vides  that  a  verified  answer  to  a  veri-  rec^ulrlng  the  oath  of  the  party  in  ad- 

fied  petition  shall  be  taken  pro  confesses  dition  to  the  usual  proof  was  invalid, 

in  the  absence  of  a  replication  on  oath«  But  in  Mills  v,  U.  S.  Bank,  11  Wheat. 

Russell's  Appeal,  93  Pa.  St.  384.  (U.  S.)  431,  it  was  determined  that  the 

In  Maine  a  rule  has  been  held  valid  court  might  make  a  rule  dispensing 

providing  that  parties  filing  specifica-  with  proof  of  a  bond,  note,  etc.,  unless 

tions  of  the  nature  and  grounds  of  de*  the  defendant  filed  tvith  his  plea  an 

fense,  under  the  Act  of  March  16,  1855  affidavit  denying  the  execution  of  the 

(c.  t74,  %  4),  shall  in  all  cases  be  con-  instrument;  and  that  is  the  case  no# 

fined. on  the  trial  of  the  action  to  the  before  us.    The  reasons  given  for  this 

grounds  of  defense  therein  set  forth;  decision  by  Mr.  Justice  Story  areiatis^ 

and  that  all  matters  set  forth  in  the  factory  and  conclusive.    The  object  of 

writ  and   declaration   which   are   not  such  rule  is  to  prevent  unnecessary  ex^ 

specifically  denied  shall  be   regarded  pense  and  useless  delays  or  objectionti 
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BqIm  Bagulating  the  Opening,  Filing,  and  Proving  of  Depoiitloni  have  also 
been  held  valid  in  some  jurisdictions.^ 

often  frivolous.     It  does  not  interfere  order  contemplated  by  the  statute,  and 

with  the  rules  of  evidence.     It  does  that   it  is  valid  as  a  rule  of  practice, 

not  take  away  the   right   to  demand  Gage  v.  Eddy,  167  111.  102. 

proof  of  execution,  but  only  requires  Manner  of  Excepting  to  Impositions.  — 

the  party  to  give  notice  by    affidavit  A  rule  is  valid  which  provides  that  all 

that  he  means  to  contest  the  fact.    Not  exceptions  to  depositions,  exclusive  of 

doing  so  is   a  waiver  of  objection.*'  those  on  account  of  competency   and 

Odenheimer  v,  Stokes,  5  W.  &  S.  (Pa.)  relevancy,  shall  be  considered  waived, 

175.  unless  the  exceptions  be  filed  in  writ- 

In  Xtine  it  has  been  held  that  the  33d  .  ing   within   six    days   from   the   com- 

rulft  of  the   Supreme   Judicial   Court,  mencement  of   the   next   term,  if  the 

which  corresponds  with  the  rule  of  the  deposition  be  filed  in  vacation;  and  if 

Court  of  Common  Pleas,  and  provides  said  deposition  be  filed  in  term  time, 

that   in   actions  on   promissory  notes,  within  five  days  after  notice   thereof 

orders,  or  bills  of  exchange  the  counsel  served  on  the  attorney  of  the  opposite 

for   the   defendant    cannot    deny    the  party;  and  if  the  deposition  be  not  filed 

genuineness  of  his  client's  signature,  withm  five  days  before  the  trial,  all 

unless  thereto  specially  instructed,  or  such  exceptions  shall   be   determined 

unless    defendant,    being    present    in  before   the  jury  is  sworn,  and  when 

court,  shall  deny  the  signature  to  be  practicable  shall  be  disposed  of  on  a 

his  or  to  have  been  authorized  by  him,  law  day  if  one  precede  the  trial  of  the 

is   valid.     The  rule  applies  to  instru-  cause.     Brooks  v.  Boswell,  34  Mo.  474. 

ments  attested  by  a  witness  as  well  as  In  an  Early  Case  in  Kentucky  it  was 

to  others.      McDonald   v.   Bailey,    14  held  that  a  rule  of  the  court  was  valid 

Me.  loi;  Libby  v.  Cotvan,  36  Me.  264.  which    provided     that     no    exception 

Proof  of  Deeds  by  Office  Copies.  —  A  rule  should  be  taken  to  the  reading  of  any 

providing  that  in  all  actions  touching  deposition   or  voucher  in  a  chancery 

the  realty  office  copies  of  deeds  perti-  cause  for  the  want  of  notice,  or  any 

nent  to  the  issue,  from  the  registry  of  other  ceremony   in   its  taking  or  aa* 

deeds,  may  be  read  in  evidence  without  thentication,  unless  a  notice  was  served 

proof  of    their    execution,    when    the  on  the  adverse  party  or  his  counsel, 

party  offering  such  copy  in  evidence  is  But  it  was  also  held  that  this  rule  re- 

not  a  party  to  the  deed,  and  does  not  lated  only  to  those  vouchers  and  instru« 

claim  as  heir  nor  justify  as  servant  of  ments  which  by   their  autheoticaiion 

the  grantee  or  his  heirs,  is  valid.     SeU  would  be  evidence  without  ptooialiunde 

lars  V,  Carpenter,  27  Me.  497.  if  there  were  no  defect  in  the  ceremony 

The  above  rule,  however,  does  not  of   their  authentication;    and   that    it 

apply  to  the  introduction  of  any  papers  could  not  apply  where  the  paper  offered 

touching     the     realty    except    deeds,  and  admitted  in  evidence  was  a  deed 

Dunlap  V,  Glidden,  31  Me.  510.  which  had  not  been  recorded.     Such  a 

1.  See  in  general  article  Depositions,  deed  is  a  mere  private  paper  without 

vol.  6,  p.  471.  authentication,  and  can  only  be  estab- 

Opening  and  Filing  of  Depositioni.  -In  lished  by  proof  aliunde,     Kennedy  v. 

Illinois  the  statutes  provide  that  depo-  Meredith,  3  Bibb  (Ky.)  465.     And  in 

sitions  shall  be  invalid  if  they  are  re-  another  case  it  was  held  that  the  rule 

turned  to  the  court  unsealed,  or  if  the  in   question   would    not    be    enforced 

seal  has  been  broken  previous  to  their  where  notice  of  taking  the  deposition 

reception  by  the  clerk,  and  it  is  also  had   not  been   given   to  the    adverse 

provided  that  it  shall  not  be  lawful  for  party.     Williams  v.  Gilchrist,  3  Bibb 

any  party  or  for  the  clerk  of  the  court  (Ky.)  49. 

in  which  the  deposition  is  returned  to  ObjeotLoni  to  Authority  of  Officer  Taking 
break  the  seal,  either  in  term  time  or  Deposition. — A  rule  of  the  Superior 
vacation,  unless  by  written  consent  of  Court  that  when  a  deposition  is  taken 
the  parties  or  their  attorneys,  or  by  and  served  by  any  person  purporting 
order  of  court  duly  entered  of  record,  to  be  an  officer  authorized  by  the  corn- 
It  has  been  held,  however,  that  a  rule  mission  to  take  the  deposition,  if  it  shall 
of  the  court  which  authorizes  the  clerk  be  objected  that  the  person  so  taking 
to  open  and  file  depositions  which  have  and  serving  the  same  was  not  such  offi- 
been  returned  to  him  amounts  to  the  cer,  the  burden  of  proof  shall  be  on  the 
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12.  Motions  and  Orders  to  Show  Canse.^  —  The  form  of  motions 
and  petitions,  and  the  time  for  filing  them,  and  serving  notice 
thereof  on  the  adverse  party,  may  be  prescribed  by  rules  of  the 
court ;  *  but  such  rules  cannot  operate  to  shorten  periods  of  time 
prescribed  by  statute,'  nor  can  they  apply  to  motions  made  by 
persons  who  are  not  in  court  as  parties  to  the  suit,*  or  to  motions 
of  course  made  in  the  progress  of  the  cause.* 

The  Provlsioni  of  a  Statate  Beqniring  Notice  of  Xotioni  in  all  cases  cannot 
be  dispensed  with  by  virtue  of  a  rule  which  authorizes  the  dis- 
missal of  appeals  without  notice,  as  a  penalty  for  noncompliance 

party  so  objectiapr,  is  valid.    The  court  the  court  providing  that  before  any  pe- 

has  authority  to  adopt  such  rule  under  tition  for  a  new  road  or  to  vacate  an  old 

General  Statutes,  c.  131,  §  31.     McKin-  one  shall  be  granted,  ten  days'  notice 

ney  v.  Wilson,  133  Mass.  131.  shall  be  given  to  the  supervisors,  is 

1.  Xotiong  and  Petitions.  —  See  in  gen-  reasonable  and  valid.     Cherrytree  Tp. 
eral  articles  Motions,   vol.   14,  p.  70;  Road,  10  Pa.  Co.  Ct.  38<). 
Petitions,  vol.  16,  p.  500.  8.  Petition  for  Behearingt.  —  Where 

2.  Form  and  Hotloe  of  Xotioni.  —  In  the  statute  allows  an  application  for 
Cronkhite  v.  Both  well,  3  Wyo.  736,  a  a  rehearing  to  be  made  three  judicial 
rule  of  the  Supreme  Court  was  held  to  days  after  decision  tendered,  a  rule  of 
be  valid  which  provided  that  all  mo-  the  Circuit  Court  requiring  applications 
tions  submitted  to  ihe  court  should  to  be  made  on  the  same  day  that  the 
be  in  writing,  and  notice  thereof,  ex-  decision  is  rendered  is  illegal.  State 
cept  in  cases  of  petitions  for  a  rehear-  v.  Judges,  37  La.  Ann.  596. 

ing,  should  be  served  on  the  adverse  Xotions  in  Arrest  of  Judgment. —  In 

party  or    his    attorney  at    least    one  Wilkinson    v.    Daniel,    Wright  (Ohio) 

day  before  the  hearing  of  such   mo-  369,  the  defendant  moved  for  a  new 

tion.  trial,  which  motion  was  overruled  the 

Motion  to  Set  Aside  Findings  or  Jndg-  next  day,  and  he  then  moved  in  arrest 

ment.  —  In  New  Mexico  a  rule  of  the  of  judgment,  but  the  court  refused  to 

Supreme   Court  has  been  held  valid  consider  this  latter  motion  because  it 

which  provides  that  no  motion  to  set  was  not  filed  the  day  after  the  verdict, 

aside  any  findin{;s  or  judgment  ren-  and  so  came  too  late,  under  a  rule  of 

dered  in  vacation  shall  be  entertained  the  court  which  required  such  motions 

unless    it  shall  be  filed   and   a  copy  to  be  filed  the  day  after  the  verdict, 

thereof  served  upon  the  opposite  party  On  appeal,  however,  it  was  held  that 

within  ten  days  after  the  entry  of  such  the  trial  court  erred  in  overruling  the 

findings  or   judgment.      Rio    Grande  motion.      The   statute    provides    that 

Irrigation,    etc.,  Co.    v,   Gildersleeve,  motions  for  a  new   trial  shall  be  first 

174  U.  S.  603.  made,  and  that  if  denied  the  defendant 

Kotioe  Other  than  That  Prescribed  by  may  then  move  in  arrest  of  judgment. 

Statute.  —  At  a  time  when  the  statutes  and  since  in  the  case  at  bar  a  new  trial 

of    South    Dakota   provided    for   eight  was  not  denied   until  the  second  day 

days'   notice  of   motion   th     Supreme  after  the  verdict  the  defendant  could 

Court  of    that   stale   adopted    a    rule  not  move  in  arrest  of  judgment  before 

prescribing  the  same  period.    Subse-  that  time  without  waiving  his  motion 

quently  the  statut  s  were  amended  so  for  a  new    trial   or  violating  the  law. 

as  to  provide  for  six  days*  notice,  but  the  The  enforcement  of  the  rule,  therefore, 

Supreme  Court  rule  requiring  notice  operated  to  deprive  the  defendant  of  a 

of  eight  days  was  not  correspondingly  statutory  ripfht,  and  was  improper, 

altered.     In  a  case  arising  subsequent  4.  Application  to  be  Joined  as  Party.  — 

to  the  amendment  of  the  statute  the  The  application  of  a  necessary  party 

validity  of  this  rule  was  called  in  ques-  to  be  joined  as  a  party  to  an  action 

tion.  but  the  court  held  that  it  was  still  cannot  be  refused  on  the    ground  that 

valid  and  might  be  enforced.     Smith  it  is  not  made  within  the  time  required 

V.   Hawley,  (S.    Dak.  1899)   78  N.  W.  by    a    rule   of  the  court.     Clough  v. 

Rep.  355.  Thomas,  53  Ind.  24. 

JTotioe  of  Bead  Petition.  —  A  rule  of  6.  Johnson  v,  \dleman,  35  III.  265. 
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with  its  requirements.* 

MotioBf  in  ContinaaBooo  are  thus  subject  to  regulation  by  rules, 

f)rovided  such  rules  do  not  conflict  with  statutes  or  improperly 
imit  the  discretion  of  the  court.* 

Ordert  to  Show  Gauio.  —  Rules  regulating  the  allowance  and  dis- 
charge of  orders  to  show  cause  have  also  been  held  valid  in  some 
jurisdictions.* 

18.  Beqtiefets  for  Inrtmetioiu  to  the  Jury.  —  The  time  when 
requests  for  instructions  must  be  presented  to  the  court,  and  the 
manner  of  presenting  the  same,  whether  orally  or  in  writing,  may 
be  regulated  by  reasonable  rules,  but  such  rules  must  not  be 
extended  to  cases  which  are  not  within  their  reason  and  spirit, 
nor  be  allowed  to  cut  off  instructions  the  occasion  for  which  has 
arisen  after  the  expiration  of  the  prescribed  period.^ 

1.  Gates  V.  Mack,  6  Colo.  401.    See  the  County  Court  of  AUeg^heny  county 

also,  as  to  notice  of  motions,  article  provides  that  where  goods  levied  upon 

Motions,  vol.  14,  p.  121  tt  sea,  by  the  sheriff  are  clainaed  to  belong  to 

d.  A  rule  providing  that  all  grounds  persons  other  than   the  defendant  in 

of  motion   for  nonsuit,    in    arrest  of  the  execution,  the  sheriff  may  obtain  a 

judgment,  and  for  continuance  must  rule  upon  the  parties  to  show  cause, 

be  urged  and  insisted  upon  at  once,  and  and  that  if  said  parties  fail  to  appear 

that,  after  a  decision  upon  one  or  more  and    answer    the   rule    shall    be    dis- 

grounds,  no  others  afterwards  urged  charged  within  five  days  after  service, 

will  be  heard  by  the  court,  is  valid,  and  that  if  the  default  is  made  by  the 

This    rule   when   properly    construed  plaintiff  alone  the  officer  shall  release 

does  not  deny  to  the  judge  the  discre-  the  property,  but  otherwise  shall  pro- 

tion  in  every  conceivable  aspect  of  a  ceed  with  the  execution.     It  has  been 

case,  to  continue  it  after  one  appllca-  held  that  this  rule  is  valid,  and  that  ii 

tion,  refused  to  the  same  party,  and  is  authorized  by  the  Act  of  May  26. 

cases  may  ari%  where  a  suspension  of  1897  (P.  L.  95).     Strouse  v.   Bard,  8 

the  rule  should  be  allowed,  but  in  all  Pa.  Super.  Ct.  48. 

ordinary  cases  It  should  be  strictly  en-  4.  See    in  general  article   Instruc- 

forced.     Wilson  v.  State.  33  Ga.  214.  tions,  vol.  li.  p.  47. 

Bole   Limiting    Court's   BiMretion. —  Before  Beginning  of  Final  ArgiuiieBt. — 

Where  the  granting  or  refusing  of  a  Rules  providing  that  instruction  must 

continuance  is  confided  by  statute  to  be  submitted  to  the  court  in  writing 

the  discretion  of  the  court,  the  court  before  the  beginning  of  the  final  argu- 

cannot  be  deprived  of  this  discretion  ment  are  valid,  but  they  should  not 

by  any  mere  rule,  and  where  it  has  ex-  be  strictly  adhered  to  in  cases  where 

ercised   its  discretion  an  appeal  does  their  enforcement  will  work  injustice, 

not  lie  on  the  ground  that  its  decision  People  v,  Williams,  32  Cal.  280;  People 

is  in  violation  of  a  rule  of  the  court,  v,    Silva,    121    Cal.    668;     People    r. 

Adams  Express  Co.  i^.  Trego,  35  Md.  47.  Demasters,  105  Cal.  669;  Standard  F. 

3.  A  rule  providing  that  an  order  to  Ins.   Co.   v.    Wren,    11  111.   App.  242; 

show  cause  must  be  accompanied  by  Prindeville  v.  People,  42  III.  217. 

a  notice  of  motion   setting   forth  the  A  Bule  Which  BeqnlTM  Spedal  Instrac- 

grounds  thereof,  and  that  an  order  to  tions  and  Interrogatorios  to  the  jury  \ « 

show  cause  shall  not  be  granted  when  be  presented  to  the  court  before  the 

a  motion  can  be  made  in  the  ordinary  argument  begins  is  In  accordance  with 

form  upon  notice,  is  valid.     This  rule,  the  statute  (2  G.  &  H.,  §  324,  p.  199, 

however,  may  be  dispensed  with  in  any  c.  4)  and  is  valid.    Ollam  v.  Shaw,  27 

particular  instance  in  order  to  allow  Ind.  388. 

the  court  to  dispose  of  the  application  Before  Close  of  Argument,  —  Arnlepro- 

on  its    merits.     Gillette-Herzog   Mfg.  viding  that  instructions  offered  after 

Co.  V,  Ashton,  55  Minn.  75.  the   conclusion   of    the  arguments  of 

Disoharge  of  Bole  Ibr  Kon-Appearanoe  counsel  on  both  sides  before  the  jury 

ofPartiee.  —  In  Pennsylvania  a  rule  of  will  not  be  entertained  or  considered 
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14.  Argiunents  of  Counsel.  —  Reasonable  rules  may  be  adopted 
in  regard  to  the  argument  of  causes,  but  rules  which  prohibit  all 
argument  and  deprive  a  party  of  his  right  to  be  heard  are  invalid.* 

15.  Settlement  of  Case  and  Exoeptiona  —  Courts  may  enact  rule? 
prescribing  the  time  within  which  cases  on  appeal  and  bills  of 
exceptions  must  be  served  on  the  adverse  party  and  presented 
for  settlement  and  signature  by  the  judge,  provided  such  regula- 
tions do  not  conflict  with  statutory  provisions.' 

by  the  court,  is  valid.    Sterling  Organ  the    argument  of  the  prosecuting  at- 

Co.  V,  House,  25  W.  Va.  65.  tomey  would  be  limited  to  forty-five 

Presentation  to  Adverso  Party  of  Points  minutes  and  the  argument  of  the  de- 

to  Charge  Upon.  —  The  court  of  common  fense  to  thirty  minutes.    On  appeal  ii 

pleas  may  make  a  rule  requiring  points  was  held  that  the  adoption  of  this  rule 

to  charge  upon,  to  be  presented  to  the  by  the  trial  court  was  proper,  since  it 

counsel  for  the  adverse  party,  and  may  did   not  appear  that  the  issues  were 

refuse  instructions  where  the  rule  has  numerous  or  complicated    or  that  the 

not  been  complied  with.     Such  a  rule  defendant  had  been  prejudiced. 

Is  calculated  to  prevent  surprise,  and  A  Bule  of  the  Court  b  Invalid  which 

to  enable  the  court  to  give  due  reflec-  takes  away  the  right  to  be  heard  upon 

tion  to  the  points  on  which  the  charge  an  order  equivalent  to  a  final  adjudt- 

is  requested.     Haines  v.  Staufter,   13  cation,  as,  for  instance,  an  order  strik- 

Pa.  St.  541.  ing  out  a    pleading    and    precluding 

Contra  —  That  8aeh  Bnles  Are  Invalid,  a  party  from  making  any  defense,  as  a 

—  In  Kentucky,   however,  it  has  been  penalty  for  failure  to  comply  with  a 

held  that  a  court  cannot  adopt  a  rule  rule  of  court  respecting  the  discovery 

prohibiting  a  party  from  obtaining  the  of  books  and  papers.     Rice  v,  Ehelc, 

instructions  oi  the  court  to  the  jury  on  55  N,  Y.  518. 

any  matter  of  law  relevant  to  the  case.  2.  See  in  general  articles  Bills  of 

at  any  time  before  the  jury  retire  from  Exceptions,  vol.  3,  p.  374;  Case  Made 

the  bar.     Bell  v.  North,  4  Litt.  (Ky.)  on  Appeal,  vol.  3,  p.  879. 

133-  Time  of  Koticing  Case  for  Settlement,  — 

Kotice  that  Written  Imitmotiont  Are  In  Jones  v.  Menefee,  28  Kan.  436,  a 

Desired.  —  A  rule  of  court  requiring  a  rule  was    held  valid    which   provided 

party  before  trial  to  notify  the  court  of  that  cases  made  should,  after  the  sug- 

his  desire  to  have  the  instructions  to  the  gestion  of  amendments,  be  noticed  for 

iury  put  in  writing  is  repugnant  to  the  settlement  within  a  certain  time,  and 

laws  of   this   state.     Laselle  i\  Wells,  that  a  failure  to  comply  with  this  rule 

17  Ind.  33.  should    be    sufficient    reason    for  the 

1.  Lynch  v.  State,  9  Ind.  541.     And  courts  refusing  to  settle  and  sign  the 

see  article  Arguments    of    Counsel,  case, 

vol.  2,  p.  698.  Time  of  Presenting  Bill  of  Exceptions. 

Bnle  Forbidding  Oral  Argument.  —  Sec-  —  The  Circuit  Court  may  enact  a  rule 

lion  3  of  rule  2  of  the  Sapreme  Court  that   bills  of    exceptions,    where    not 

of  Nebraska   refusing    to    permit  oral  agreed  to,  shall   be  presented    wfthin 

arguments  by  the  appellee  in  a  case  fifteen  days  after  verdict  and  judgment, 

where    said    appellee   has   moved    for  Such   a  rule  is  valid,   but  it  does  not 

affirmance    under    the    rule,     on    the  apply   where    the    bill    of    exceptions 

ground    that    the  appeal    is    without  is  agreed   to   by  counsel.     Mallon   v, 

merit  and  is  taken  for  delay,  is  valid.  Tucker  Mfg.  Co.,  7  Lea  (Tenn.)  62. 

Such  a  rule  simply  forbids  oral  argu-  Boles  in  Conflict  with    Statute.  —  In 

ment  and  does  not  prohibit  a  hearing  Missouri  it  is  provided  by  statute  that 

in   the  proper  sense  of  the  term,  and  exceptions  taken  during  a  trial  may  be 

therefore  does  not  violate  section  24  of  reduced  to  writing  and  filed  during  the 

the  Bill  of  Bights.     Schmidt  v.  Boyle,  term  at  which  they  arc  laken:  and  that 

54  Neb  387.  it  is  the  duty  of  the  trial  judge  to  settle 

JUxniting    Time    for   Argument.  —  In  a   bill   if  properly  prepared  and  pre« 

People  J'.  Tock  Chew,  6  Cal.  636,  which  sented  at  any  time  during  the  term, 

was  an  indictment  for  grand  larceny,  Under  this  statute  Rule  31  of  the  St. 

the  court  announced  on  the  trial  that  Louis  city  circuit  court,  requiring  bilU 
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16.  Appellate  Procedure.  —  The  time  of  docketing  appeals  ^  and 
of  filing  points  and  authorities,'  the  form  of  the  transcript  and 
the  time  when  it  shall  be  filed,'  the  notice  to  be  given  to  the 
adverse  party,^  the  payment  of  the  clerk's  fees  for  filing  the 

of  exceptions  to  be  prepared  and  served  abstracts,  is  valid.    State  r.  O'Day,  68 

on  the  adverse  party  within  ten  days  Iowa  213. 

after  any  ruling  at  special  term  which  A  Bnlo  Boqniring  Xargiiud  Kotos  to  be 

is    excepted   to,   and   prohibiting   the  placed  on  the  transcript  to  indicate  the 

signing  of  any  bill  by  the  judge  unless  several  parts  of  the  pleadings  in  the 

served  within  such  time,  has  been  held  cause,  is  reasonable  and  valid.    Bass 

to  be  invalid.     State  v.  Withrow,  135  v.  Doerman,   ti2   Ind.   390:    Egan  v. 

Mo.  376.  Ohio,  etc.,  R.  Co.,  138  Ind.  274. 

In  Kew  Tork.  —  A  rule  prescribing  Tima  of  FUlng  Traasaript.  —  In  Pin- 
the  time  within  which  a  proposed  case  ders  v.  Yager,  2q  Iowa  468,  the  follovr. 
and  exceptions  shall  be  served  upon  ing  rule  of  the  Circuit  Court  was  held 
the  adverse  parly  may  be  established,  to  be  reasonable  and  valid:  *'  In  cases 
De  Lamaier  v.  Havens,  5  Dem.  (N.  Y.)  where  appeals  are  taken  from  jadg- 
53.  But  a  rule  which  prescribes  a  ments  of  justices  of  the  peace  (which 
shorter  time  for  service  than  that  pre-  appeals  are  allowed  ten  days  before  the 
scribed  by  statute  is  invalid.  Thus  succeeding  or  subsequent  term  of  the 
where  the  time  for  serving  a  case  of  Circuit  Court),  and  the  appellant  neg- 
exceptions  does  not  begin  to  run  under  lects  to  have  a  certified  transcript  filed 
the  statute  until  the  entry  of  judgment  with  the  clerk  of  said  court,  or  an  affi- 
and  jiotice  thereof,  and  where  the  davit  showing  some  cause  for  not  so 
plaintiff  has  ten  days  thereafter  within  doing,  on  or  before  the  second  day  of 
which  to  make  such  service,  a  rule  said  term  of  said  court,  then  the  ap- 
which  requires  a  case  to  be  served  pellee  may,  on  the  second  or  any  sub- 
within  ten  days  after  written  notice  of  sequent  day  of  such  term,  have  a 
the  decision  or  report  in  a  case  tried  transcript  of  such  judgment  and  copy 
before  the  court  or  a  referee,  is  in-  of  appeal  bond  filed,  and  the  case  docls- 
valid.     French  V.  Powers,  80  N.  Y.  146.  eted  and  the  judgment  affirmed,  and 

1.  In  State  v.  Edwards,  no  N.  Car.  judgment     against    the    sureties    on 

511.  a  rule  of  the  Superior  Court  was  the  bond.     This  rule  applies  to  cases 

held  to  be  valid  which  provided  that  whether  notice  of  appeal  has  been  filed 

appeals  from  justices  of  the  peace  in  or  not.    This  rule  shall  not  be  taken  to 

civil  actions   would   not  be  called  for  preclude  filing  appeals  already  taken 

trial   unless  returns  of  such    appeals  by  the  second   day  of  the  next  term 

had  been  docketed  ten  days  previous  thereafter.'  " 

to  the  term,  but  that  appeals  docketed  A  rule  of  the  Superior  Court  that  the 

less  than    ten   days  before   the   term  record  and  transcript  on  appeal  from  a 

might  be  tried  by  consent  of  parties.  justice's    court   must  be  filed   within 

8.  A  court  may  adopt  rules  requiring  ten  days  after  the  perfecting  of  the  ap- 

printed  points  and  authorities  on  be-  peal   under  penalty  of   dismissal   for 

hal(  of  the  parties  to  appeals  to  be  filed  noncompliance,   is   valid.     McKay    v, 

within  a  specified  time  after  the  filing  Superior  Ct.,  86  Cal.  43T. 

of  the  transcript,  and  declaring  that  Bule Conflieting  with  Statute.  —  Arule 

the   time   so  limited   shall  not  be  ex-  which  makes  a  change  of  venue  case 

tended,  except  by  order  of  the  court  non-triable  at  a  given  term,  unless  the 

upon  stipulation  of  the  parlies,  or  affi-  transcript  is  filed  at  least  fifteen  days 

davit  showing  good  cause  therefor,  and  before  said  term,  is  invalid.     Such  a 

also  providing  that  appeals  may  be  dis-  t\\\-^.  conflicts  with  §4167,   Rev.  StaL 

missed  for  noncompliance  with   these  i88«).     State  v.  Underwood,  75  Mo.  230. 

provisions.    Shain  v.  People's  Lumber  Bole  Permitting  AppeUM  to  FUo  Txaa- 

Co.,    98    Cal.    120.     See    also    article  loript.  —  A  rule  permitting  the  appellee. 

Briefs,  vol.  3,  p.  710.  in  appeals  taken  from  justices,  to  file  a 

8.  Martin   v,    Hudson,   79  Cal.  612;  transcript   with  the   same  effect  as  if 

Conkling  v.  Cameron,  3  Okla.  525.  filed   by  appellant,    is    invalid.      Mc- 

Beqnirtng  Printed  Abstracts.  —  A  rule  Conochie  v.  Bieber,  2  Northam.  Co. 

providing  that  cases  in   the   supreme  Rep.  (Pa.)  386. 

court  shall  be  submitted  on    printed  4.  Kotioe   of  Appeal   from  Award  of 
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papers,*  and  the  stay  of  execution  pending  the  determination  of 
the  cause  in  the  appellate  court,*  may  all  be  regulated  by  rule.* 

A  Bule  Soqniring  Specific  AMignmexits  of  Error  by  an  appellant  who 
seeks  to  impeach  the  rulings  of  the  trial  court  is  reasonable  and 
may  be  enforced.* 

17.  Allowance  of  Costs  and  Applications  for  Security.  —  It  is 
generally  held  to  be  within  the  power  of  the  courts  to  adopt  rules 
in  regard  to  motions  for  costs,*  and  cost  bonds.*  Rules,  how- 
ever, which  require  che  payment  of  costs  in  advance,  under  a 
penalty  of  dismissal  for  noncompliance,   are  invalid ;  ^    and   a 

ArUtraton.  —  The    court    of    common  court.     A  motion  not  complying  with 

pleas  may  adopt  a  rule  that  a  party  ap-  this  rule  may  properly  be  overruled, 

pealing  from  the  award  of  arbitrators  Nutter  v,  Houston,  42  Mo.  App.  363. 

shall  give  his  opponent  notice  of  the  Form  and  Sorvico  of  Bill  of  Costs.  —  A 

time  and  place  of  entering  the  appeal,  rule  is  reasonable  and  valid  which  pro- 

and  of  the  name  of  his  surety.     Barry  vides  that  when  a  cause  is  continued 

V.  Randolph,  3  Binn.  (Pa.(  277.  on  trial,  the  bill  of  costs  for  attendance 

1.  A   rule   is   valid   which    provides  of  witnesses  must  contain  the  names  of 

that  the  clerk's  fees  for  filing  and  dock-  the  witnesses,  and  must  be  filed   and 

eting  the   papers  in   a  case  appealed  served  upon  the  adverse  party  within 

from  a  justice  shall  be  paid  before  the  four  days.     Flisher  v.  Allen,  141  Pa. 

case  is  entered,  and  that,  if  they  are  St.  525. 

not  paid  within  thirty  days,  the  oppo-  6.  A   rule   is   valid   which   provides 

site  party  may  pay  them,  docket  the  that    a    defendant     who    applies    for 

case,  and  have  the  appeal  dismissed,  security  for  costs  on  the  ground  that 

Salt  Lake  City  t/.  Redwine,  6  Utah  335.  the   plaintifif  is   a   nonresident,    must 

8.  In  Michigan^  Circuit  Court  rule  47,  make  his  application  before  answering 
subdiv.  k,  (which  rule  was  prescribed  the  complaint,  unless  the  answer  is 
by  the  Supreme  Court  for  the  Circuit  made  in  ignorance  of  the  fact  that  the 
Court),  provides  that  unless  within  ten  plaintiff  is  a  nonresident,  or  unless  he 
days  after  settlement  of  a  bill  of  excep-  has  become  a  nonresident  since  the 
tions,  the  proposed  appellant  cause  a  complaint  was  answered.  Jefferson- 
writ  of  error  to  be  issued  out  of  the  ville,  etc.  R.  Co.  v,  Hendricks,  41 
Supreme  Court  and  filed,  any  order  Ind.  48. 

staying  execution  shall  become  inoper-  Also  a  rule  requiring  such  applica- 

ative,  and  the  adverse  party  shall  be  tions  to  be  made  at  the  first  calling  of 

entitled  to  an  execution,  provided  that  the  docket,  unless  the  affidavit  on  which 

on  cause  shown,  on  special  motion  and  the  motion  is   based   shows   that  the 

on  proper  terms,  the  court  may  order  plaintiff's  nonresidence  was  not  known 

a   recall   of  such    execution.      It  has  to  the  defendant  or  his  attorney  at  that 

been  held  that  it  was  within  the  power  time,  and  that  the  motion  was  made  as 

of  the  Supreme  Court  to  adopt  this  rule  soon  as  the  fact  was  known.     Pancoast 

for    the    government    of    the    Circuit  r.  Travelers  Ins.  Co.,  79  Ind.  172.     See 

Court,  and  that  the  rule  is  valid.    Is-  in  general  article  Security  for  Costs. 

mond  V.  Scougale,  (Mich.  1899)  78  N.  7.  Pekin  v.  Dunkelburg,  40  111.  App, 

W.  Rep.  546.  184;  People  v.  McClellan,  31  Cal.  102. 

8.  See  in  general  article    Appeals,  In  People  v.  McClellan,  31  Cal.  102, 

vol.  2,  p.  I.  which  was  an  action  in  the  name  of  the 

4.  Denton  v.  Woods,  86  Tenn.  37.  people  to  recover  taxes  levied  and 
See  also  article  Assignment  of  Errors,  assessed  upon  the  property  of  the  de- 
vol.  2,  p.  920.  fendant,  the  defendant  demurred  and 

5.  A  rule  is  valid  which  provides  answered  at  the  same  time.  The  de- 
that  motions  for  costs,  when  filed  after  murrer  was  overruled,  and  the  court  on 
the  return  term,  must  disclose  upon  motion  of  plaintiff  made  an  order  that 
their  face  that  the  cause  for  the  motion  the  answer  be  stricken  out,  unless  the 
has  arisen,  or  the  knowledge  thereof  defendant  should  pay  to  the  plaintiff, 
has  come  to  the  pariv  making  the  mo-  in  twenty  days  from  that  day,  the  sum 
lion  since  the  last  adjournment  of  the  of  twenty  dollars   costs,  provided  by 
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mero  nite  of  court  cannot  authorize  the  entry  of  a  judgnnent  for 
eo«ts  contrary  to  the  cBtablished  practice  of  the  jurisdiction  in 
which  the  court  is  held,  * 

IS,  XiicoUaneoui  Bnlep.*^The  courts  in  the  different  states 
have  from  time  to  time  upheld  the  validity  of  particular  rules 
regulating  the  practice  in  divorce  proceedings,*  ejectment  suits,' 

certiorari  cases,*  and  suits  for  the  settlement  of  executors'  and 
administrators'  accounts,^  and  also  of  various  other  rules  of  prac- 

rulc  of  court  to  be  paid  in  such  cases,  copy  of  the  complaint  shall  be  senred 

On  appeal  it  was  held  that  this  action  on  the  defendant,  and  also  a  notice  to 

of  the  trial  court  was  erroneous,  since  appear  and  answer  within  thirty  days, 

the  statutes  of  the  state  authorized  de-  or  such  other  notice  a«   the  court  or 

fendants  to  demur  and  answer  to  a  judge  may  direct,  a  rule  adopted  by  a 

complaint  at  the  same  time,  and  that  district  court  which  allows  a  defendant 

any  rule  of  court  operating  to  deprive  in  certain  cases  a  longer  period  to  aa- 

a  party  of  this  statutory  right  was  in-  swer    the  complaint,   to    wit,    ninety 

valid,  and  could  not  properly  t>e  en-  days,  is  void.     Fagebanic  r.  Fagebank. 

forced.  9  Minn.  72. 

1.  In  a  jurisdiction  where  it  is  the  S.  Qeotment  Suits  —  IfuU   Refuiring 

settled  practice  that  no  judgment  for  Abstracts  of  Title,  —  In  Pinnsyhvama  it 

costs  shall  be  entered  upon  a  reversal  has  been  held  that  the  Court  of  Com- 

by    the    common    pleas   on   certiorari  mon  Pleas  may  adopt  a  role  requiring 

of  the  judgment  of  a  justice,  a  rule  parties  to  ejectment  suits   to   £Ie  ab> 

of  court  which  provides  for  the  entry  of  stracts  of  their  title,  and  authorizing 

such  a  judgment  is  invalid.     Metz  v.  the  entry  of  judgment  in  favor  of  the 

Ebersole,  3  Pa.  Dist.  672.  plaintiff  in   cases   where  his   abstract 

8.  BiToros  Prooeedlngs — Appointment  shows  a  good  prima  facie  litle  and 
of  Referees.  •^  A  rule  of  the  New  York  where  the  defendant  has  not  filed  any 
Supreme  Court  which  provides  that  in  abstract  whatever.  Lehman  v.  How- 
divorce  cases  the  court  shall  in  no  case  ley,  95  Pa.  St.  295. 
order  a  reference  to  a  referee  nominated  Requiring  Defendant  to  Admit  Pes* 
by  either  party,  nor  to  a  referee  agreed  session  of  Premises,  —  In  Georgia  it  has 
upon  by  the  parties,  is  valid  and  in  ac-  been  held  that  the  judges  of  the 
eordance  with  the  Code,  and  cannot  be  Superior  Court  may  adopt  a  rule  pro- 
disregarded  by  the  court.  Ives  v.  Ives,  viding  that  no  person  shall  be  allowed 
to  H  un  (N.  Y.)  136.  to  defend  an  ejectment  suit  without  ad- 

THme  of  Filing   Objections  to  Absolute  mitting  that  he   was  in  possession  of 

Decree,  ^-^  In  Massachusetts  rule  5  of  the  the  premises  in  suit  at  the  comaience- 

Superior  Court  for  the  regulation  of  ment  of  the  action;  and  also  that  they 

practice  in  divorce  provides  that  *'  at  may  amend  this  lule  so  as  to  make  it 

any  time  before  the  expiration  of  six  applicable  to  statutory  actions  for  the 

months  from  the  granting  of  a  decree  recovery  of  land.     Snipes  v.  Parlcer,  98 

of  divorce  nisi^  the  libellee  or  any  other  Ga.  522. 

person   may   Me  in   the  office  of  the  4.  Oertiorari.  —  The  Court  of  Common 

clerk  for  the  county  in  which  the  libel  is  Pleas  may  require  exceptions  to  be  filed 

pending,  a  statement  of  objections  to  within  a  limited  time  in  all  certiorarls 

an    absolute   decree;    such    statement  to  remove  the  judgments  of  justices, 

to  set   forth   the   facts  on  which  it  is  Snyder  v.  Bauchman,  I  S.  &  R.  (Pa.) 

founded,  verified  by  affidavit.*'     It  has  336. 

been  hold  that  this  rule  is  valid,  but  6.  Written  Statement  of  Oljeetlons  to 
thai  it  does  not  prevent  a  libellee  from  Adndnlstrator*s  Aoeount.  -**  In  Cum- 
filing  his  statement  of  objections  after  mings  v.  Bradley,  57  Ala.  224,  which 
the  time  limited  in  a  case  where  the  was  a  suit  for  the  settlement  of  an  ad- 
causes  for  such  objections  arise  after  ministrator'saccount,  an  administrator 
the  expiration  of  that  period.  Pratt  v,  de  bonis  non  filed  exceptions  to  several 
Pratt,  157  Mass.  903.  items  of  the  account,  and  the  trial  was 

Rule    Extending   Statutory     Time    to  entered   upon.      Pending  the  trial  he 

Answer  Complaint.  ^*  Where  a  statute  offered    oral    objections    to    items    to 

provides  that  in  actions  for  divorce  a  which  he  had  n^c  excepted,  and  offered 
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tice  designed  to  prevent  delay,  and  to  promote  the  trial  of  causes 
on  their  merits.* 

nL  Methob  of  Adoption  —  1.  In  General.  —  The  federal  courts, 
while  admitting  that  written  rules  are  preferable,  have  held  that 
a  practice  may  be  established  by  a  uniform  mode  of  proceeding 
for  a  number  of  years  without  being  embodied  in  writing,'  and  it 
is  undoubtedly  true  that  all  courts  have  certain  rules  which  rest  in 

proof  in  support  of  such  objections,  the  calling  of  the  docket  at  the  corn- 
He  also  made  a  similar  offer  of  objec-  mencement  of  each  regular  term  with- 
tions  and  proof  against  items  which  he  out  notice  to  either  party,  and  in  term 
had  excepted  to,  but  on  ^rrounds  other  time  upon  proper  notice  to  the  oppos- 
than  those  specified  in  his  exceptions,  ing  party,  all  actions,  suits,  and  other 
The  Probate  Court  confined  him  to  his  proceedings  in  which  no  order  of  prog- 
written  exceptions  and  ruled  out  the  ress  has  been  made  and  entered  of 
evidence  under  a  rule  of  said  Probate  record  for  the  period  of  one  year  or 
Court  in  reference  to  settlements  of  ex-  more,  shall  be  aismissed  by  the  court 
ecutors,  administrators,  and  guardians,  for  failure  to  prosecute,  unless  the 
This  rule  provided  that  when  an  ac-  court,  for  good  cause  shown,  shall 
count  was  disputed,  the  part^  contest-  otherwise  direct,"  is  valid,  and  its  en- 
ing  roust  file  his  exceptions  in  writing  forcement  in  a  case  where  the  plaintiff 
specifying  to  which  items  of  the  ac-  has  been  guilty  of  gross  laches  is 
count  he  excepted,  with  the  ground  of  proper.  Cone  v  Jackson,  (Colo*  App. 
exception,  or  as  to  which  additional  1899)  55  Pac.  Rep.  940. 
proof  might' be  reouired.  On  appeal  Eole  Forhiding  Bomovftl  of  Baeords.— 
the  ruling  of  the  Probate  Court  was  The  court  may  adopt  a  rule  that  after 
sustained,  and  i(  was  held  that  said  a  cause  is  at  issue  no  party  or  attorney 
court  had  authority  to  adopt  and  en-  shall  take  any  of  the  papers  in  the  case 
force  the  rule  in  question,  from   the    court-room   or    the    clerk's 

notice  of  Motion  to  Discharge  Fidn-  office.  Langsdale  v.  Woollen,  99  Ind. 
dary.  —  A  rule  is  valid  which  provides  575;  Vice  v.  Jones,  4  Ind.  App.  426. 
that  '*  unless  notice  be  waived  in  writ-  JBzainiiuitioii  of  AdTorso  Pwrty  Before 
ing,  00 administrator,  executor,  guard-  Issue  Joined.  -*-  Rule  21  of  the  New  York 
Ian,  or  trustee  will  be  discharged  from  Superior  Court  adopted  in  1871,  author- 
further  duty  or  responsibiuty,  nor  izing  the  court  to  grant  an  order  for 
upon  final  settlement,  until  notice  of  the  examination  of  the  defendant  to 
the  application  shall  have  been  given  enable  the  plaintiff  to  prepare  his  com- 
to  all  persons  interested,  as  required  in  plaint,  was  »  valid  rule,  and  authorized 
case  of  an  original  notice  for  the  com-  the  examination  of  a  party  before  issue 
mencement  of  a  civil  action,  unless  a  joined,  although  under  the  practice  pre- 
different  notice  be  prescribed  by  the  vious  to  the  adoption  of  the  rule  such 
court."  Van  Aken  v.  Coldren,  80  examination  could  only  be  had  after 
Iowa  254.  issue  joined,     Havemeyer  v.  Ingersoll, 

1.  TimeofXakingPotanltf  Ahiolnte.  -  ^Supm.  Ct.  Spec.  T.)  12  Abb.  Pr,  N.  S. 

Under  general  rule  23  the  i1/iV//f^j«  Cir-  (N.  Y.)  301.     Rule  21  adopted  in  1874 

cuit  Court  has  power  to  make  a  special  differed   in   its   phraseology   from  the 

rule  shortening  the  time  for  making  rule  of  1870,  but  it  was  held  that  whatp 

defaults    absolute    to    two    days    in  ever  might  be  its  language  it  could  not 

term.     Howard  v,  Tomlinson,  27  Mich,  deprive  the  plaintiff  of  his  right  to  ex- 

168.  amine  the  defendant  for  the  purpose  of 

Xwmor  of  Offering  Pr^yon  for  lastnio-  preparing  his  complaint.    Gleoney  v, 

tions, —  The  court  may  make  a  rule  Stedwell,    64    N.    Y.    120.     See    also 

that  all  prayers  for  instructions  to  be  article  Examination  of  Parties  Be- 

offered  must  be  offered  together,  and  fore  Trial,  vol.  8,  p,  35« 

may  properly  refuse  to  grant  or  hear  8.  Uniform  Praetioe  Without  Written 

prayers  which    are    offered  after  the  Bnles,  ^- Fullenon   v.   U.  S.   Bank,   i 

time  limited  by  the  rules.    Sparrow  v.  Pet.  (U.  S.)  604;   U.  S.  ».  Stevenson, 

Grove,  31  Md.  2x4.  i  Abb.  (U,  S.)495;  Duncan  v.  U.  S.,  7 

BispiissAl  of  Action  for  FiOlure  to  Prose-  Pet.  (U.  S.)  435:   Lowry  v.  Story»  31 

eato.  —  A  rule  providing  that  '*  upon  Fed.  Rep.  769. 
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paroU^  but  in  most  of  the  states  it  is  held  that  the  general  rules 
of  practice  enacted  by  the  courts  must  be  embodied  in  writing 
and  adopted  of  record.' 

2.  Printing  and  Filing  Copies.  —  It  is  also  essential  that  reason- 
able publicity  should  be  given  to  the  rules  thus  adopted,  and  to 
this  end  it  is  frequently  provided  that  they  be  printed  and  that 

1.  In  Maloney  v.  Hunt,  39  Mo.  App.  rule  of  the  court.    On  appeal  the  de^ 

379,  the  court  said:    "  It  is  a  fact  well  fendant's  counsel  contended  that  ihey 

known  to  bench  and   oar    that    trial  could  find  no  such  rule  among  those 

courts  have  certain  rules  of  procedure  appearing  of  record  and  officially  pub- 

which  are  not  specified  in  the  statute  lished,  and  therefore  that  the  action  of 

or  the  canons  of  the  common  law,  and  the  trial  court  in  refusing  to  give  tbe 

which  may  not  even  be  spread  upon  instructions  was  erroneous.    This  coo- 

the  record  of  the  court.     Yet  they  are  tention,however,  was  overruled,  and  in 

well  understood  and  observed  by  both  its  opinion   rhe  appellate  court  said, 

lawyers  and  judge.     For  instance,  the  "Appellant's  counsel  say  they  can  find 

court  has  a  certain  hour  for  convening  no  such  rule  among  those  appearing  of 

and  adjourning  court  each  day;  a  cer-  record  and  officially  published.      We 

tain  hour  of   the  day,  or  day  of  the  take  this  as  a  concession  that  there  are 

week  or  term,  for  calling  and  hearing  rules  of  court  appearing  of  record  and 

the  motion    docket;    tbe    number    of  officially  published,  and  had  the  bill  of 

times  a  case  will  be  called  before  par*  exceptions  stated   that  such  was  the 

ties  are   required   to  make  a  definite  case,  and  that  this  rule  in  question  was 

announcement,  and  the  like."  not  among  them,  we  would  have  had 

8.  Bnlei  to  Be  Adopted  of  Beoord.  —  the  right  to  infer  that  no  such  rule  had 

Chicago  Anderson  Pressed  Brick  Co.  been  made  and  entered  upon  the  rec- 

V,   Sobkowiak,  148   111.   575;  Roby   v.  ord;  but  as  the  bill  of -exceptions  shows 

Title  Guarantee  etc.,  Co.,  166  111.  336;  that  the  court  has  a  rule  of  practice  re- 

Illinois  Cent.  R.  Co.  v.  Haskins,  115  quiring  all  instructions  to  be  presented 

III.    300;    State    V,    Ensley,    10    Iowa  by  the  commencement  of  the  closing 

149.  address  of  plaintiff's  counsel,  we  must 

Bnloi  Annoiinood  Orally  by  the  Court*  presume  in  the  absence  of  anything  to 

—  In  Owens  v,  Ranstead,  22  III.  161,  the  contrary,  and  in  favor  of  the  reg- 

the  complainant  offered   to  introduce  ularity  of  judicial  proceedings,  that  it 

certain  evidence,  but  it  was  rejected  by  was  a  written  rule,  and  had  been  duly 

the  trial  court  on  the  ground  that  there  announced    and  spread  upon  the  rec- 

was  a  general  rule  of  the  court  requir-  ords.     Had  such  not  been  the  case,  the 

ing  parties  who  intended  to  offer  such  judge  would  undoubtedly  have  incor- 

evidence  to  give  notice  of  the  same  ten  porated  the  facts  into  the  bill  of  excep- 

days  previous  to  the  first  day  of  the  tions,  had  he  been  requested  to  do  so. 

term.     On  appeal  it  was  shown   that  To  make  such  a  rule  valid  and  obliga- 

ibis  rule  had  never  been  entered  upon  tory  upon  suitors,  it  must  be  in  writ- 

the  records  of  the  court,  but  had  been  ing  and  spread  upon  the  records  of  the 

announced  orally   from   time  to  time  court,  and  reasonable  publicity  should 

during  the  progress  of  business  in  open  be  given  to  it." 

court.  In  view  of  this  fact  the  appel-  Changs  in  Constitution  of  Court  —  XfEeot 
late  court  held  that  the  action  of  the  ,  on  BoIm  Provionsty  Adopted.  —  A  rule 
trial  court  in  excluding  the  evidence  '  duly  adopted  by  a  court  is  not  rendered 
was  erroneous.  Rules  of  the  character  invalid  by  an  amendment  of  the  con- 
of  the  one  in  question  should  be  writ-  stitution  changing  the  number  of 
ten  and  recorded,  and  unless  they  are  judges  assigned  to  hold  the  court, 
adopted  in  this  manner  they  should  not  Such  a  rule  does  not  cease  to  be  opera- 
be  enforced.  tive  until  it  is  revoked  by  an  order  of 

Presumption  that  Boles  Have  Been  Bag*  the  court,  and  where  it  never  has  been 
nlarly  Adopted. —  In  Illinois  Cent.  R.  revoked,  and  where  the  trial  judge  cer- 
Co.  z'.  Haskins,  115  III.  300,  the  trial  tifies  that  it  has  been  continuously  ob- 
court  refused  to  give  certain  instruc-  served  by  the  court,  its  enforcement  io 
tions  asked  for  by  the  defendant,  on  the  a  given  case  does  not  constitute  re- 
ground  that  the  request  was  not  pre-  vcrstble  error.  Sterling  Organ  Co.  v, 
sented  within  the  time  required  by  a  House,  25  W.  Va.  64. 
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copies  be  filed  in  the  office  of  the  clerk.  *  When  duly  adopted 
and  published  they  are  presumed  to  be  known  to  all  attorneys 
practicing  in  the  court.* 

8.  Adoption  by  Conyention  of  Judges.  —  In  some  jurisdictions  the 
judges  of  the  superior  courts  are  authorized  to  meet  in  conven- 
tion at  stated  periods  for  the  purpose  of  adopting  rules.' 

4.  Adoption  by  State  of  Federal  Boles.  —  Where  the  statutes  of  a 
state  declare  that  the  equity  rules  adopted  by  the  United  States 
Supreme  Court  shall  apply  to  chancery  causes  in  the  courts  of 
the  state,  such  statutes  must  be  construed  to  apply  to  all  rules 
and  amendments  thereof  adopted  by  the  Supreme  Court  whether 
before  or  after  their  enactment.* 

IT.  OpSSATIOK  —  SalM  <tf  Court  Koft  Be  Held  to  Operate  ProepeetiToly, 
unless  it  is  expressly  provided  by  their  terms  that  they  shall  apply 

1.  Illinois  Cent.  R.  Co.  v,  Haskins,  old  rules  of  practice  in  that  court  were 
115  III.  300;  Gant  V.  Shelton,  3  B.  Mon.  also  restored,  but  that  ignorance  by  an 
(Ky.)  420.  attorney  of  the  necessity  of  an  affidavit 

In  Smith  v,  Lee,  10  Nev.  208,  it  was  of  defense    might  be  excused  under 

said  to  be  doubtful  whether  the  district  these  circumstances  where  he  offered 

court  could  enforce  a  rule  which  had  to  make  the  required  affidavit  as  soon 

-not  been  formally  recorded  in  the  min-  as  he  learned  of  the  rule, 
ntes  and  published  for  thirty  days  as        S.  In  Ooorgia,  by  the  Act  approved 

required  by  law.  Dec.  24,  1821,  the  judges  of  the  Supe- 

Bnlas  Published  but  Kot  FUed.  —  The  rior  Court  of  the  state  were  required, 

rules  adopted  in  a  judicial  district,  or  after  the  next  election  of  judges,  tocon. 

a  printed  copy  of  them,  if  not  spread  vene  annually  at  the  seat  of  govern- 

upon    the   records,   should    within    a  ment  for  the  purpose  of  establishing 

reasonable  time  be  filed  in  the  clerk's  uniform  rules  of  practice  throughout 

office  of  each  county;  but  if  they  have  the  several  circuits  of  the  state.     And 

been  adopted  and  published,  and  a  copy  it  was  made  the  duty  of  the  judges 

has  been  deposited  in  the  court-house,  so  convening  to  notify  absent  judges  of 

it  seems  that  they  may  be  enforced  the  rules  adopted,  and  of  alterations  in 

although  a  copy  has  not  been  actually  the  existing  rules.      Wilson  v.  State, 

filed   in   the  clerk's  office.      Stale  v.  33  Ga.  214. 
Ensley,  10  Iowa  149.  In  Hew  York.  —  In  Havemever  v.  In- 

2.  Buies  Presiimed  to  Bo  Known. —  gersoll,  (Sopm.  Ct,  Spec.  T.)  12  Abb. 
Buckley  v.  Eaton,  60  111.  252.  Pr.  N.  S.  (N.  Y.)  301,  it  was  held  that 

Parties  10  an  action,  and  their  attor-  the  judges  in  convention  might  make 

neys,  whether  residents  or  nonresidents  rules  altering  the-  practice  previously 

of  the  county  where  the  case  is  pend-  settled  by  decisions  of  the  courts, 

ing,  must  watch  its  progress,  and  are  In  nUnoif  the  judges  of  the  Circuit 

charged  with  notice  of  the  fact  that  it  Courtof  Cook  county  have  no  authority 

has    been    set  for    trial.    A  party  is  to  jointly  hold  a  term  of  court,  but  a 

bound  to  know  the  rules  of  the  trial  single  record  by  the  clerk  of  rules  of 

court,  and  if  they  fix  a  day  for  setting  court  adopted  at  such  a  term,  showing 

causes  for  trial  he  is  presumed  to  know  assent  thereto  by  the  several  judges, 

the  fact,  and  if  they  do  not  he  must  has  been  held  valid.     Since  the  court 

govern  himself  accordingly,  and  learn  has  but  one  clerk,  who  keeps  on  one 

from  the  proceedings  of  the  court  when  record    the    proceedings     before    the 

his  case  is  to  be  heard.     Dusy  v,  Pru-  judges  separately,  to  contend  that  the 

dom,  q5  Cal.  646.  rules  enacted   must  be    adopted  and 

Former  Praetioo  Boitorod — Ignoranoo  recorded  on  the  same  record  as  many 

of  Attomoj  Bzensod.  —  In   Sterling    v,  times  as  there  are  judges  of  that  court. 

Ritchey,  17  S.  &  R.  (Pa.)  263,  it  was  would  be  to  require  a  useless  act,  which 

held  that  when  the  circuit  court  sys-  the  law  never  does.     Gage  v.  Eddy, 

tern  was  restored,  after   having  been  167  III.  102. 

out  of  use  for  a  number  of  years,  the  4.  Kahn  v.  Weinlander,  39  Fla.  sio. 
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to  actions  pending  at  the  time  of  their  adoption.^ 
A  Eulf  Wbloii  Is  fiotroipeotive  in  its  terms  and  which  operates  as  an 

act  of  limitation  is  void.* 
V.  FiM>OF.  —  Every  court  is  bound  to  take  judicial  notice  of  its 

own  rules  '  but  appellate  courts  do  not  take  notice  of  the  rules 

of  inferior  courts,  unless  they  are  embodied  in  the  record.*^    A 

1.  ProipoetlTQ  Optntion,  —  Dewey  v.  trator  shall  not  be  sabstituted  within 
Humphrey,  5  Pick.  (Mass.)  187;  The  one  year  after  the  adoption  of  this  rale. 
Steamer  St.  Lawrence,  i  Black  (U.  S.)  or  if  the  defendant  be  dead  and  pro- 
53a.  cess  shall  not  be  issued  within  that 

In  Poyntz  v.  Reynolds,  37  Fla.  533,  time  to  make  his  or  her  executor  or 

it  was  held  that  the  rules  of  practice  administrator  panics,  in  either  case  the 

adopted  by  the  Supreme  Court  at  its  suils  shall  abate,  and  the  prothonotary 

Jttoe  term,  1895,  for  the  government  shall  make  an  entry  accordingly." 

of  the  circuit  courts  in  the  preparation  3.  Judloial  Hotioa  of  BoIm.  —  It  is  one 

of  bills  of  exceptions  and  transcripts  of  of  the  maxims  of  jurisprudence  that 

records  in  civil  causes,  did  not  go  into  the  practice  of  the  court  is  the  law  of 

e£F6Ct  or  become  operative,  by  the  ex-  the  court,  and  rales  of  practice  adopted 

press  terms  of  the  order  of  the  court  by  trial  courts  of  general  jurisdiction 

adopting   them,  until   the  first  day  of  are  so  far  as  those  courts  are  concerned 

December,    1895;   also  that  the   rules  rules  of  law.     As  they  are  rules  of  law, 

adopted  by  the  Supreme  Court  at  the  although  only  such  in  a  limited  sense, 

June  term,  1895,  for  its  own  use,  did  (hey  are  of  course  always  before  the 

not  go  into  effect  or  become  operative  court  by  which  they  are  framed,  and 

until  the  15th  day  of  October,  J895,  and  need  not  be  there  pleaded,  por  in  any 

did  not  apply  to  or  effect  any  cause  way  formally  brought  to  the  notice  of 

brought  in  that  court  prior  to  the  last  that  court.     Of  its  own  rules  the  court 

named  date,  except  in  those  instances  takes  notice.     Rout  v.  Ninde,  m  Ind. 

and  in  those  respects  therein  the  rules  597,  <fA'ii/ Broom's  Maxims,   p.   134; 

themselves  expressly  provided   to  the  Sandon  v.  Proctor,  7B.  &  C.  800,  14  ^. 

contrary.      But  since  rule  20  of  the  C.  L.  131. 

rules  last  mentioned    expressly    pro.-  4.  Votlee  by  Appellate  Oovrt  of  Solas  of 

vided  that  its  provisions  shall  apply  to  Inforior  Ooort.  ^  Warden  v.  Mendocino 

all  civil  causes  made  returnable  to  the  County,  32  Cal.  655;  Sweeney  v.  Stan* 

January  term,  1896,  said  rule  did  ap«>  ford,  60  Cal.  363;  Cutter  v.  Caruihcrs, 

ply  to  a  cause  made  returnable  at  that  48  Cal.   178;  Switser  r.  Loitenviile,  4 

term.  111.  App.  219;  Roby  v.  Title  Guarantee, 

Bales  lEado  in  Vacation.  —  Rules  ma-  etc.,  Co.,  166  111.  336;  Knarr  v.  Con« 

terially  changing  the  practice  of  the  away,  42  Ind.  a6o;  Roal  v.  Ninde,  11 1 

court  should  not  be  adopted  in  vaca^  Ind.  597;  Butler  v,  De  Hart,  i  MarL 

tion,  and  if  so  made,  it  seems  that  they  N.  S.  (La.)  184;  Bowman  v.  Flowers, 

should  have  no  binding  force  till  one  a  Mart.  N.  S.  (La.)267;  Allen  v.  Sower* 

term  has  elapsed  since  their  adoption,  by,  37  Md.  410;  Stockbridge  v.  Fahne« 

Risher  v,  Thomas,  3  Mo.  98.  stock,  87  Md.   127;  Byrne  v.  Wood,  o 

A  Bale  May  Be  Made  to  Operate  on  Ao»  Cine.  L.  Bui.  308,  8  Ohio  Dec.  (Reprint) 

tions  Pending  at  the  time  of  its  adop*  760. 

tion,   by  an  express  provision  to  that  In  Afur^/aifi/,  however,  it  is  held  that 

effect,   embodied    therein.      Chain   v.  the  Court  of  Appeals  is  bound  to  know 

Hart,   140    Pa.    St.    374;    Bos  well  c/.  judicially  what  the  rules  of  the  Court 

Coaks,  57  L.  J.  Ch.  101.     Thus  where  of  Chancery   are.    Contee  v,  Pratt,  9 

a  rule  has  been  found  to  work  injustice  Md.  67. 

another  rule  on  the  same  subject  may  In  lown  it  is  the  duty  of  the  Supreme 
be  adopted,  and  may  be  made  by  its  Court  to  take  judicial  notice  of  the 
terms  to  operate  on  all  pending  actions,  rules  of  the  district  courts,  but  if  a  de- 
Coffin  V.  McClure,  23  Ind.  356.  fault  is  set  aside  because  prematurely 

2.  Reist  V.  Heilbrenner,  ti  S.  &  R.  entered,  and  it  appears  that  the  default 
(Pa.)  131,  in  which  case  the  following  was  premature,  unless  there  is  some 
rule  was  held  to  be  invalid:  **  In  all  rule  on  the  subject,  and  if  the  counsel 
suits  now  pending,  if  the  plaintiff  be  for  the  appellant  does  not  call  the  at* 
dead  and    his    executor  or   adminis-  tention  of  the  court  to  any  such  rule,  it 
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party,  therefore,  who  deslfes  to  show  on  appeal  that  the  lower 
court  has  violated  one  of  its  rules  must  have  such  rule  incor- 
porated  In  the  bill  of  exceptions,  or  in  some  manner  made  a  part 

of  the  record,^  and  unless  he  does  so  the  appellate  court  will 

presume  that  the  proceedings  in  the  court  below  were  had  in 
accordance  with  its  rules.* 

will  be  prtsamed  that  the  action  of  the  certify  to  the  Su|}reine  Conrt  a  copy  of 

lower  court  was  regular,  and  the  judg-  a  rule  of  a  Circuit  Court  governing  ap- 

ment  will  be   affirmed.      Huebner  v.  plications  for  changes  oi  venue.     The 

Farmer's  Ins.  Co.,  71  Io«va  30.  petition  allegeH  that  such  a  rule  ex* 

1.  Cutter  V.  Caruihers,  48  Cal.  178;  istedi  but  did  not  show  that  it  had  been 

Denton  v,  Murdock,  5  Rob.  (La.)  127.  ordered  to  be  certified  to  the  Supreme 

Proof  by  Affidavit  —  Becord«  —  A  rule  Court,  nor  that  it  had  been  made  part 

which  rests  in  parol  and  has  never  of  the  bill  of  exceptlond.    The  appUca- 

bean   spread    on   the    records    of    the  tion  was  denied,  and  in  its  opinion  the 

court  may  be  established  by  the  affi-  court  said:    '*  It  is  obvious,  therefore, 

davit  of  members  of  the  bar  familiar  that  we  cannot  take  notice  of  the  exlbt- 

with  the  facts.     Maloney  v.  Hunt,  29  ence  of  rules  such  as  that  here  sought 

Mo.  App.  379.     But  the  existence  of  a  to  be  brought  before  us,  unless  they 

rule  which  has  been  recorded  must  be  are  properly  in  the  record.     In  may  be 

shown  by  the  record,  and  cannot  be  that,  as  such  a  rule  is  part  of  the  per- 

proved  by  affidavit.     Davis  v.  North-  manent  law  of  the  trial  court,  il  need 

western  El.  k.  Co.,  170  III.  595.  not  be  incorporated  in  a  bill  of  excep- 

iCere  Allusioii  to  Bulo  in  Brief  of  Conn-  tions,  but  may  be  certified  to  this  court 
■oil  —  If  it  is  claimed  that  the  DiMrict  by  order  of  the  trial  court.  But  grant- 
Court  has  violated  one  of  its  own  rules  ing  that  this  is  sp,  still  the  clerk  cannot 
as  to  the  assignment  of  causes  to  differ-  certify  such  a  rule  unle<«s  it  is  ordered 
ent  divisions  of  the  court,  such  rule  by  the  court  or  is  incorporated  in  a  bill 
must  be  embodied  somewhere  in  the  of  exceptions.  This  is  so,  because  the 
transcript  of  the  record,  and  a  mere  clerk  cannot  determine  what  is  the  law 
allusion  thereto  in  the  brief  of  counsel  of  the  court,  nor  can  he  certify  to  any- 
on  appeal  is  noi  sufficient.  Klndel  v,  thing  not  properly  in  the  record.  It 
Le  Bert.  23  Colo.  385.  may,  perhaps,  be  within  the  power  of 

ttnle  Set  Out  in  ^apor  Extnaeoas  to  the  trial  court  to  order  its  rules  certi- 

lUcord.  —  The  fact  that  a  rule  of  court  fied  to  us;  but  until  such  an  order  is 

pdrports  to  be  set  out  in  one  of  the  made,  the  clerk  cannot  authoritatively 

reasons  filed  with  a  motion  to  dismiss  certify  a  rule  to  us  unless  it  is  incor- 

a  petition  is  not  a  sufficient  proof  to  porated  in  the  bill  of  exceptions.     We 

the  appellate  court  of  its  existence,  are  not  now  required  to  decide  whether 

there  being  no  proof  of  such  a  rule  in  the  trial  court  may  not,  upon  proper 

the    record.       Robinson    v,    Harford  application,  direct  the  tule  *to  be  certi- 

Countv.  12  Md.  132.  fied  to  us;  for  the  appellee*s  motion  Is 

Certmod  to  Appellato  Court  by  Order  of  fully  disposed  of  when  we  held,  as  we 

Court  Below. —  In  Stadler  v.  Hertz,  13  must,  that  without  an  order  of    that 

Lea  (Tenn.)  315,  a  decree  of  the  lower  kind  a  writ  cannot  issue  to  the  clerk 

court  refusing  a  jury  recited  that  the  directing  him  to  certify  the  rule,  except 

jury  was  refused  because  not  applied  in  a  case  where  the  bill  of  exceptions 

for  within  the  time  required  by  a  gen-  contains  the  rule.'* 

eral  rule  of  the  court,  and  that  said  Made  l^art  of  the  Beoord  by  Agreement, 

rule  was  thereby  made  part  of  the  rec-  — The  usual  mode  of  making  a  rule  a 

ord,  and  would  be  certified  in  case  of  part  of  the  record  is  by  incorporating 

appeal,   with  the  transcript.      On  ap-  it  in  the  bill  of  exceptions,  but  it  may 

peal  it  was  held  that  this  order  made  also  be  made  a  part   thereof^  by  agree- 

the  rule  a  part  of  the  record,  and  since  ment  of  the  parties  duly  signed  and 

it  had   been  served   by   the   clerk  as  entered  of  record.     Truitt  &.  Truitt,  3d 

ordered  by  the  court,  the  appellate  court  Ind.  16. 

took  notice  thereof.  8.  Cone  r.  Jackson,   (Cal.    1899)  5s 

In  Rout  cr.  Ninde,  iii  Ind.  597,  an  Pac.  Rep.  940;  McAuliffet/.  Destrehan, 

appellee  asked  for  a  writ  of  certiorari  9  Rob.  (La.)  466;  Cherry  v.  Baker,  17 

requiring  the  clerk  of  the  trial  court  to  Md.  75;    Scott  v,  Scott,   17  Md.  78; 
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• 

YI  COVSTBVCTIOV.  —  Rules  which  are  enacted  by  virtue  of 
statutory  authority,  and  which  are  mandatory  in  their  terms, 
have  the  force  of  law,  and  should  be  construed  in  the  same 
manner  as  statutes.^ 

liberal  OonitnietloB.  —  But  rules  adopted  solely  for  the  convenience 
of  the  court,  and  of  suitors  appearing  before  it,  should  be  con- 
strued liberally,  with  a  view  to  the  submission  of  cases  upon  their 
merits,  and  should  not,  by  a  literal  interpretation,  be  extended 
to  cases  which  are  not  within  their  true  spirit  and  meaning.^ 

iMh  Orait  Is  the  Beet  Judge  of  the  Bvlee  Whieh  It  Em  Adopted,  and  an 
appellate  court  will  regard  the  construction  placed  upon  its  own 

Tyler  V.  Mar  ray,  57  Md.  41S;  MatthewR  Iowa.  —  David  v,  ^tna  Ins.  Co.,  9 

V.  Dare.  20  Md.  348;  Marshall  v.  Gold-  Iowa  45. 

en  Fleece  Gold,  etc.«  Mtn.  Co.,  16  Nev.  Maine,  —  Maberry  v,  Morse,  43  Me. 

156.  176. 

Where  the  Lower  Court  Certifles  that  a  Afaryland.  —  Meloy    v.    Squires,   43 

Bfll  Has  Been  Taken  Pro  Confeeso  because  Md.  378;  Northern  Cent.  R.  Co.  v.  Rut- 

the  defendant  has  not  answered  accord-  ledge,  48  Md.  362. 

ing  to  the  rules  of  court,  if  such  rules  Missouri,  — Maloney  v.  Hunt,  29 Mo. 

are  not  in  the  record,  and  the  time  of  App.  379. 

holding  its  intermediate  equity  terms  Nevada,  —  Lightle  v,  Ivancovich,  10 

prescribed    by    law  does    not  appear  Nev.  41;    Haley    v.    Eureka    County 

therein,  the  appellate  court  will  assume  Bank,  20  Nev.*  410. 

that  the  oxA^i  pro confesso  ytz.^  properly  Tennessee.  -—  Haralson  v.  McGavock, 

passed.    Calwell  x>,  Boyer.  8  Gill  &  J.  10  Lea  (Tenn.)  724. 

(Md.)  136.  United  States.  —  Seymour  v.  Phillips, 

Where  the  Becord  States  that  a  Plea  of  etc.,  Constr.  Co.,  7  Biss.  (U.  S.)  460: 

Uaitatioiis  Was  Btrieken  Out  because  it  Scott  v.  The  Propeller  Young  America, 

appeared  to  the  court  that  such  plea  Newb.  Adm.  107. 

was  not  filed  on  or  before  the  day  desig-  8.  Flagg  v.  Puterbaugh,  98  Cal.  134; 

nated  by  the   rules  of  the  court,   the  Smith  v.  Whtttier,  95  Cal.  279;    Palo 

appellate  court  must,  in  the  absence  of  Alto  County  v.  Harrison,  68  Iowa  81; 

the  rules  of  court  in  the  record,  and  of  Wallace  v,  Okolona  Sav.  Institute,  49 

all  proof  to  the  contrary,  assume  the  Miss.  620;  Ferguson  v.  Kays,  21  N.  J. 

verity  of  this  statement.      Kunkel  v.  L.  431;  Gibbes  v.  Greenville,  etc.,  R. 

Spooner,  9  Md.  462.  Co.,  14  S.  Car.  385;  Burr  v.  Lewis,  6 

QaalifleatioB  of  the  Bule.  •—  The  court  Tex.  76. 

will  presume,  in  the  absence  of  proof  "  A  court  should  lean  in   favor  of 

to  the  contrary,  that  the  court   below  giving   to    litigants  every   reasonable 

rightly  applied    its    own    rules:     but  opportunity  of  presenting  their  cases 

where  the  trial  court  has  rejected  cer-  on  the  merits,  and  rules  of  procedure 

tain    evidence   in  accordance   with   a  should    be  made   to  serve  their  true 

rule,  it  is  reversible  error  for  it  to  sub-  purpose  of  expediting  and  facilitating 

sequently  grant  instructions  upon  the  the  disposition  of  causes  according  to 

evidence  so  excluded.      Morrison   v,  their  merits  rather  than  to  convert  them 

Welty,  18  Md.  169.  inio  a   means  of   obstruction."      Per 

1.  Bules  Construed  as  Statutes  —  Ala-  Beaity,  C.  J.,  in  Flagg  v.  Puterbaugh, 

bama.  —  Butler    v.    Butler,     11     Ala.  98  Cal.  134. 

668.  A  "^010  Bequiring  All  Instniotioiii  to  Be 

California.  —  Hansom  v.  McCue,  43  Hanaed  to  the  Judge  before  the  begin- 

Cal.  178.  ni^g  of  final  argument  is  unreasonable 

Florida.  —  Merchants'  Nat.  Bank  v.  in  a  case  where  it  operates  to  cut  c^ 

Grunthal,  39  Fla.  388.  instructions    the    occasion    for  which 

Illinois,  —  Axtell  v.  Pulsifer,  155  III.  has  arisen  after  that  stage  of  the  trial, 

151;  Beveridge  v.  Hewitt,  8  111.  App.  but  in  other  cases  it  is  reasonable  and 

467.  valid.     Such  a  rule,  therefore,  must  be 

Indiana.  —  Magnuson    v.    Billings,  construed    as    applying   only    to    the 

l$a  Ind.  177,  latter  class  of  cases.     Standard  F.  Ins, 
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rules  by  an  inferior  court  as  conclusive,  and  will  not  interfere 
therewith  except  in  a  case  of  gross  and  palpable  abuse.* 

Vn.  Ehfobcexeht  —  1.  Penalties  for  Noncompliance.  —  1  he 
courts  may  punish  material  violations  of  their  rules  by  the  impo- 
sition of  appropriate  penalties,'  and  the  action  of  a  trial  court  in 

Co.  V,  Wren,  ii  111.  App.  243;  Prlnde*  bone  v,  Rathbone,  4  Pick.  (Mass.)  89; 

viile  V.  People,  42  III.  217.  Thompson  v.  Hatch,  3  Pick.  (Nfass.) 

1.  iBtMrfureaoe  by  AppsUate  Court  with  512. 

Construction  by  Lower  Court  —  Illinois,  And   in  Maryland  it  has  been  held 

—  Stanton  v.  Kinsey,  151  111.  301;  Mix  that  a  party  who  has  been  prejudiced 

V,  Chandler,  44  111.  174.  by  the  construction  placed  by  the  court 

Iowa,  —  Baldwin  v,  St.  Louis,  etc,  upon  one  of  its  rules  may  seek  redress 

R.  Co.,  75  Iowa  297.  by  appeal,  providing   the  decision  is 

Missouri,  — St.  Louis  Mut.  L.  Ins.  final,  and   there  is  no  other  objection 

Co.  tr.  Board  of  Assessors,  56  Mo.  503.  to  the  appeal.     Dunbar  v,  Conway,  11 

Nebraska.  —  Hunter  v.  Union  L.  Ins.  Gill  etc  J.  (Md.)  92. 

Co.,  (Neb.  1899)  78  N.  W.  Rep.  516.  In  Pennsylvania^  in  a  case  where  this 

New  K<>r>&.  —  Evans  v.  Backer,    loi  question  arose,   the   court  said:    "It 

N.  Y.  289.  has  been  said,  indeed,  more  than  once, 

Pennsylvania,  —  Peck's  Appeal,    II  that  courts  are  the  best  exponents  of 

W.  N.  C.  (Pa.)  31;   Snyder  v.   Bauch-  their  own  rules.  Ellmaker  v.  Franklin  F. 

man,  8  S.  &  R.  (Pa.)  336;  Gannon  v,  Ins.  Co.,  5  Pa.  St.  189;  Dailey  v.  Green, 

Fritz,  79  Pa.  St.  303;  Brennan  v.  Pru-  15  Pa.  St.  118.    Yet  it  would  often  work 

dential    Ins.    Co.,    148     Pa.    St.    199;  the  greatest  injustice  if  they  were  to  be 

McLane  v,  Hoffman,  164  Pa.  St.  491:  allowed  plainly  to  disregard  or  violate 

Higgins  Carpet  Co.  v.  Latimer,  165  Pa.  them.    This  court  has  often  reversed 

St.  617;   Morrison  v.  Nevin,  130  Pa.  St.  for  such  cause."     Brennan's  Estate,  6$ 

344;  Bair  v,  Hubartt,  139  Pa.  St.  96.  Pa.  St.  16. 

United  States.  —  Duncan  v.  U.  S.,  7  8.  Violation  of  Rule  Regulating  Appol- 

Pet.  (U.  S.)435.  late  Frooednro.  —  When  the  rules  regu- 

Rnles    Common  te  Courts  of  IMifsro&t  lating  the  manner  of  bringing  cases 

0ndss.  —  Where  the  superior  and  city  before  the  Supreme  Court  have   not 

courts  of  a  given  county  have  mutu-  been  observed,  the  court  in  its  discre- 

ally  adopted  rules  which  establish  such  tion  may  dismiss  the  appeal  or  writ  of 

a  comity  between  the  courts  as  to  ena-  error,  but  it  is  not  10  be  inferred  that 

ble  counsel  employed  in  both  to  repre-  dismissal  will  follow  in  all  cases  upon 

sent  their  clients  in  cases  pending  in  failure  to  comply  with  the  strict  letter 

either,  and  in  a  given  case  a  conflict  of  the  rules.     In  acting  on  a  motion  to 

arises  between  such  courts  touching  dismiss  under  such  circumstances  the 

their  authority  under  such  rules,  the  court  majr  give  such  direction  to  the 

construction  of   the    rules  is  for  the  case  as  will  cause  the  least  inconven- 

snperior  court,  and  the  city  court  is  lence  or  damage  to  the  parties,  as  far 

bound  by  the  judgment  of  the  supe-  as  practicable.    Shanks  v.  Carroll,  50 

nor  court  in  regard  to  their  meaning.  Tex.  17. 

Bibb  Land-Lumber  Co.  v,  Lima  Mach.  Failure   to   Obsenre  Rules  Regarding 

Works,  98  Ga.  279.  Transcript.  —  Where  the  rules  regard- 

QnalifloatioB  of  ihib  Oenoral  Rnls.  —  In  ing  the  printing  and  chronological  ar- 

^<i//f^  it  has  been  held  that  the  Superior  rangement  of  the  several  parts  of  the 

Court  is  not  the  final  and  conclusive  transcript  have  been  violated,  the  court 

judge  of  the  construction  and  legal  may  either  dismiss  the  appeal  or  may 

effect  of  its  own  rules.     Witzler  v.  Col-  strike  out  the  transcript  and  compel  the 

lins,  70  Me.  290.  appellant  to  print  and  file  a  new  tran« 

Likewise  in  Massachusetts  it  has  been  script  at  his  own  cost.     Martin  v.  Hud* 

decided  that  the  opinions  of  the  judges  son,  79  Cal.  612. 

of  the  Court  of  Common  Pleas  as  to  the  And  it  has  been  held  that  an  appeal 
construction  of  their  rules,  although  may  be  dismissed  where  the  appellant 
entitled  to  great  consideration,  are  fails  to  comply  with  the  rules  regard- 
nevertheless  subject  to  revision  by  the  ing  the  form  of  the  transcript.  Conk* 
Supreme  Judicial  Court.  Wiggles  worth  ling  v.  Cameron,  3  Okla.  525. 
r.  Atldfis,  %  Cush.  (Mass.)  212;  Rath-  In  a  Case  Where  the  AssignaeiLt  of 
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thud  enforcing  l  valid  rule  Is  not  generally  reviewable  on  appeal.^ 

2.  Enforcement  of  Invalid  Knle.  —  It  has  been  held  that  prohibi- 
tion lies  to  prevent  the  enforcement  by  an  inferior  court  of  a  rule 
which  operates  to  enlarge  its  jurisdiction  contrary  to  law;'  but 
the  enforcement  of  an  unconstitutional  rule  is  not  ground  for  a 

Erron  required  by  a  rule  of  the  court  to  sttioo.    Lad^^ale  v.  Woollen,  99  tod. 

be  embodied  in  the  record  was  omitted,  575* 

i&nd  where  the  rule  in  reference  to  ab-  Failure  to  File  tateiplea.  —  Where  an 

stracts  had  been  disregarded,  the  ap-  interpleader  in  an  attachment  suit  fails 

pcllate  court  refused  to  consider  the  to  observe  a  rule  of  the  court  requiring 

case,  and  the   judgment  of   the  lower  him  to  notify  the  adverse  party  of  the 

court  was  affirmed.    Buclcley  f .  Baton,  filing  of  the  interplea  within  a  stated 

60  III.  252.  time,  the  interplea  dlay  be  dismissed, 

Biiregard  of  Bnle  Iteqairlag  Points  and  but  such  dismissal  should  not  follow 

Anthoritlei.  —  An  appeal   will   be  dis«  in  a  case  where  the  purpose  of  the  rale 

missed  where  a  rule  requiring  points  has  been  subserved,  afthough  its  ex- 

and  authorities  on  behalfof  the  respec-  press  provisions  have  not  been  com- 

tivc  parties  to  be  filed  within  a  specified  plied    with.      Tennent-Stribling    Shoe 

time  has  been  disregarded.     Shain  v,  to.  v.  Rudy,  53  Mo.  App.  196. 

People's  Lumber  Co.,  98  Cal.  120.  1.  Bushey    v.    Culler,   26  Md.   $34; 

Where    a   Bole    Eeqoiring    Marginal  Caples  v.  Central  Pac.  It.  Co.,  6  Nev. 

Kotes  on  the  TranSOript  has  been  disre-  265;  Strouse  v.  Bard,  8  Pa.  Super.  Cu 

garded,  the  appellate  court  may  either  48;    Foute  v*   State,    15    Lea    (Tenn.) 

dismiss  the  appeal  or  have  the  notes  712. 

made  at  the  expense  of  the  appellant*  The  appellate  court  will  not  review 

The  latter  seems  (o  be  the  better  prac-  the  action  of  the  court  below  in  refus- 

tice.    Wheeler  v.  Barr,  6  Ind.  App.  530;  ing  to  consider  the  reasons  for  a  new 

Egan  V,  Ohio,  etc.,  R,  Co  ,  138  Ind.  274.  trial  on  the  ground  that  they  were  not 

In  a  case,  however,  where  the  tran-  filed  within  the  time  required  by  its 

script  is  brief,  and  the  judgment  below  rules.     Hughes    y.   Jackson,    X2   Md. 

is  called  in  question  chiefly  upon  the  450. 

sufficiency  of  the  pleadings,  and  where  Baling  of  Mai  Court  IteTOraod — £t- 

it  appears  that  the  merlis  of  the  case  ooptional  Case.  —  In  Ferguson  v.  Kays, 

have  been  fully  discussed  in  the  briefs  21   M.  J.  L.  431,  an   appeal  was  duly 

of  both  parties  before  the  filing  of  the  taken  to  the  Court  of  Common  Pleas 

motion  to  dismiss,  the  appeal  will  not  from  the  judgment  of  a  justice.     The 

be  dismissed  for  noncompliance   with  justice  omitted  to  send  up  the  papers 

the  rule  in  question.    Bass  v.  Doerman.  during  the  term,  but  sent  them  to  the 

112  Ind.  390.    And  see  generally,  as  clerk  of  the  court  a  few  days  after  the 

to  dismissal  of  appeal  for  failure   to  close  of  the   term.     When   the  cause 

comply   with   rules,   article    Appeals,  was  called  the  court  dismissed  the  ap- 

vol.  2,  p.  I.  peal  on  the  ground  that  the  appellants 

Violation  of  Knle  Forbidding  Aomotal  had  not  complied  with  a  certain  rule  of 

of  SooordSi  —  Where  counsel  for  the  ap-  the   court,    which   rule   provided   that 

pellant  procures  the  records  and  papers  where  the  justice  omitted  to  send  to 

in  a  case  from  the  clerk's  office,  and  the  court  the  appeal  papers  at  the  next 

retains  them  beyond  the  time  allowed  term  after  the  appeal   was  demanded 

bv  the  rules  of  tne  court,  without  suffi-  and  granted,  the  appellant  must  obtain 

cient   excuse  or  reason    therefor,    the  a  rule  of  the  court  at  that  term   and 

court   may   affirm   the   judgment  and  serve  the  same  upon  the  justice  to  send 

overrule  a  motion  to  set  such  affirm-  up  the  papers.     On  appeal,  however,  it 

ance  aside.     Vice  v.  Jones,  4  Ind.  App.  was  held   that  the  Court  of  Common 

426.  Pleas  erred  in  dismissing  the  appeal  in 

Likewise,  where  an  attorney  has  vio-  this  case,  since  the  justice  sent  up  the 

lated  a  rule  of  coart  forbidding  the  re-  papers  in  time  to  prevent  any  delay  in 

moval  of  papers  from  the  files,  by  tak-  the  trial  of  the  cause,  and  thns  ren- 

in(^  certain  depositions  from  the  files,  dered  compliance   with   the   rule   nn- 

the  court  nAay  strike  out  his  motion  to  necessary, 

suppress  certain   parts  of  said  depo-  It.  &tate  if,  Withrow,  133  Md.  $06. 
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reversal  of  the  judgment  in  cases  where  the  patties  have  not  been 
prejudiced  thereby.* 

3.  Faflnre  by  Court  to  Enforce  Yalid  Bnle.  —  Parties  to  actions 
and  their  attorneys  are  justified  in  presuming  that  rules  will  be 
enforced,  nor  are  they  chargeable  with  negligence  in  relying  upon 
this  presumption  and  acting  accordingly,*  and  where  the  court 
violates  its  rules  to  their  prejudice,  such  violation  constitutes 
reversible  error.*  An  appellate  court,  however,  may  refuse  to 
interfere  where  it  appears  that  substantial  justice  has  been  done, 
and  that  no  prejudice  has  resulted.^ 

1«  Aikin  v.  State,  58  Ark.  544.  attorney  in  a  case  learns  that  no  trial 

WaiTer  of  Objaetfoa  te  Enfcnroeoual.  —  calendar  has  been  prepared  for  a  certain 

Although  a  rule  providing  that  causes  term  on  which  his  case  appears,  but 

may  be  advanced  and  tiled  out  of  their  that  the  court  is  engaged  at  a  late 

order  on  ffae  docket  in  the  absence  of  period  in  the  term  in  trying  another 

%n  affidavit  of  defense  is  invalid,   a  class  of  caases,  he  has  a  right  to  as* 

party  who  appears  and  goes  10  trial  some  that  bis  suit  is  not  in  a  situation 

and  interposes  all  the  defense  which  in  which  it  is  liable  to  be  called  for  trial 

he  claims  to  have,  thereby  waives  all  before  another  term.     Under  these  cir- 

obfections  to  the  enforcement  of  the  cumstances  he  is  not  obliged  to  watch 

rule  in  question.     Munson  v,  Adams,  the  call  of  the  calendar,  and  is  not 

89  111.  450.  chargeable  with  negligence  for  failure 

8.  Magnnson  v.   Billings,   152  Ind.  to  do  so.    Nor  is  the  sitoation  of  the 

177;  Maloney  9.  Hunt,  29  Mo.  App.  case  changed  by  the  fact  that  the  court 

379.  has  already  disregarded  its  rules,  and 

niiistratloiis  of  the  B11I0 — CaDlng  Cal*  has  continued  to  call  from  the  Septem- 

endsr, — Where  a  rale  of  the  court  pro-  ber  calendar  until  the    close  of    the 

vides  that  contested  motions  including  October  term.     Parties  are  not  bound 

demurrers  shall  be  placed  on  the  calen-  to  assume  that  because  the  court  has 

dar  of  contested  motions,   that    said  violated  its  rules  to  this  extent  it  will 

calendar  shall  be  called  on  Monday,  continue  to  do  so  still  further,  or  to 

and  that  motions  not  reached  on  that  anticipate  that    near   the  close  of   a 

day  shall  go  over  to  the  following  Mon-  certain  term  it  will,  notwithstanding 

day,  it  is  error  for  the  court  to  continue  its  rules,  resume  the  call  of  a  calendar 

the  calling  of  the  calendar  on  Tuesday,  which  it  has  abandoned  more  than  two 

and   to  overrnle   a  demurrer  on  that  terms  before.     Beveridge  v.  Hewitt,  8 

day  without  notice  to  the  defendant  or  111.  App.  467. 

his  attorney.     In  such  a  case  the  de-  Goieral  Biaregard  of  Ernie  Ko  Ezows. — 

fendant  is  not  chargeable  with  laches  Where  a  party  to  an  action  insists  upon 

in   absenting  himself  from  court  on  the  observance  of  a  rule,  the  adverse 

Tuesday,  since  according  to  the  rules  party    cannot    excuse    his  failure    to 

his  demurrer  cannot  be  considered  on  comply  therewith  on  the  ground  that 

that  day.     Nor  does  the  fact  that  the  the  rule  in  question  has  been  generally 

court  orally  announces  on  Monday  that  disregarded  by  the  court  in   previous 

the  call  of  the  calendar  will  be  coniin-  cases.     Hill  v.  Webber,  50  Mich.  142. 

ucd  on  the  foUowing  dav  justify  a  vio-  8.  Abercrombie  v.  Riddle,  3  Md.  Ch. 

lation   of  the   rule  to   his    prejudice.  320;  Wall  v  Wall,  2  Har.  &  G.  (Md.) 

Consolidated  Rapid  Transit,   etc.,   R.  79;  Thompson  v.  Hatch,  3  Pick.  (Mass.) 

Co.  V.  O'Neill,  25  111.  App.  3^3.  5i2;  Fanning  v.  Fly,  2  Coldw.  (Tenn.) 

Where  a  rule  requires  the  preparation  486;  Maultsby  v.   Carty,   11   Hnmpb« 

of  a  trial  calendar  for  each  term,  such  (Tenn.)  361. 

calendar  to  be  made  up  on  or  before  a  4.  Field  v.  Chicago,  etc.,  R.  Co.,  68 

certain   day,  and   it  is  provided   that  111.  367. 

causes  shall  stand  for  trial  in  the  order  Heariag  Motions.  —  Where  a  rule  of 

in  which  they  appear  on  such  calendar,  the  court  provides  that  motions  shall 

parties  to  suits  pending  in  the  court  not  be  heard  until  twenty-four  hours 

are  justified  in  presuming  that  such  after  they  are  filed,  the  action  of  the 

rule  will  be  enforced.    If.  therefore,  an  court  in  hearing  a  motion  on  the  s«m« 
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4.  Waiver  of  Bight  to  Insist  on  Enforcement  —  Where  a  party 
fails  to  insist  upon  the  observance  of  a  rule,  and  proceeds  to  a 
trial  of  the  cause  upon  its  merits,  he  thereby  waives  his  right  to 
object  that  the  rule  has  been  violated.* 

day  that  it  is  filed  constitutes  a  viola-  tice,   providing  that  "  all   requests  to 

tion  of    the   rule;    but    the  appellate  find  facts  or  conclusions  of  law  must 

court  will  not  interfere  where  the  appel-  be   made   in   writing  to  the  judge  or 

lant  does  not  show  or  claim  that  he  has  referee  before  whom  the  trial  was  had, 

been   injured    by  such  violation,  and  at  or  before  the  time  of  the  submission 

where  ii  appears  that  the  judgment  of  of  the  action   for  decision."     It  was 

the  lower  court  is  substantially  correct,  held,  however,  that  the  requirements 

Roush  V.  Fort,  3  Mont.  175.  of  this  rule  might  be  waived  by  the 

Sifeet  of  Violation  on  Conrt*t  Joriidio-  consent  of  the  parties,  and  that  the 

tion. —  Where  a  court  is  divided  into  action  of  the    appellant  in  this  case 

several  departments,  the  transfer  of  a  amounted  to  such  waiver, 

cause  for  trial  from  one  of  these  de-  The  Snbmiiiion  of  a  Cause  by  Agreement 

partments  to  another  does  not  effect  a  constitutes  a  waiver  of  the  appellee's 

change  or  transfer  of  the  jurisdiction  right  to  move  for  a  dismissal  of  the 

of  the  cause,  and  therefore  the  fact  that  appeal  because  the  appellant  has  failed 

the   rules   regulating   the   transfer  of  to  comply  with  a  rule  respecting  the 

causes  have  been  violated  in  a  certain  preparation  of  the  transcript.    Ander- 

case  does  not  deprive  the  department  son   Bldg.,  etc.,  Assoc,  v.  Thompson, 

to  which  the  cause  has  been  transferred  88  Ind.  405. 

of  its  jurisdiction.     White  r.  Superior  Presumption  of  Waiver  fimn  Aeq:ides- 

Ct ,  no  Cal.  60.  oonoo.  —  In  North  Carolina  a  rule  of  the 

1.  Allen  V.  New  York,  7  Fed.  Rep.  Superior   Court   provides   that  at  the 

483.  term  at  which   the    pleadings  in    an 

Hotioo  of  Motion.  —  The  objection  that  action  are  completed  the  plaintiff's  at- 

the  trial  court  has  disregarded  one  of  torney  shall  put  in  writing  such  issues 

its  rules  requiring  eight  days*  notice  as  he  may  deem  material  and  submit 

of  motion  is  waived  where  the  party  them  to  the  defendant's  attorney,  who, 

entitled  to  insist  upon  the  observance  if  he  approves,  shall  sign  them,  and 

of  the  rule  appears  and  objects  to  the  they  shall  be  treated  as  issues  for  trial; 

motion  on  other  grounds.     Smith  v.  but  if  he  disapproves  them,  then  he 

Hawley,  (S.  Dak.  1899)  78  N.  W.  Rep.  shall   prepare  such  as  he  may  deem 

355.  material,    and    the    whole    shall    be 

flabmiision  of  Bequests  to  Find.  —  In  handed  to  the  judge,  who  shall  settle 

Matter  of  Chauncey,  32  Hun  (N.  Y.)  the  issues  and  file  them  with  the  clerk, 

429,  an  application  to  admit  a  will  to  to  stand  for  trial  at  the  next  term.     It 

probate  was  tried  before  a  justice  of  has  been  held  that  the  requirements  of 

the  Supreme  Court.     On  November  8,  this  rule  may  be  waived  by  the  parties, 

Z883,  before  the  case  had  been  finally  and  that  they  will  be  considered  waived 

decided,  the  parties  met  before  the  jus-  if  neither  party  asks  for  their  enforce- 

tice,  and  the  respondent  stated  that  he  ment.     Wittkowski  r.  Watkins,  84  N. 

desired  to  submit  certain  requests   to  Car.  456. 

find,  and  asked  for  time  to  do  so.     The  In  England  it  has  been  held  that  a 

justice  then  stated  in  the  presence  of  party   cannot  complain   of   his  oppo- 

the  appellant  that  the  requests  might  nent's  failure  to  observe  the  rules  of 

be  handed  in   and  that  he  would  pass  the  court,  after  having  acquiesced  in 

upon  them  as  of  the  date  of  signing  the  such  noncompliance  for  a  considerable 

decree.      Judgment    was    granted   on  time.     Weale  v.  Rice,  4  L.  J.  Ch.  17; 

that  day  and  filed  on  October  10.     On  Hunter  v.  Capron,  7  Jur.  185;  Tarbuck 

October  25  requests  to  find  were  sub.  v.  Tarbuck,  4  Beav.  149.   And  especially 

mitted,  and  thereafter  the  same  were,  where  he  has  taken  steps  in  the  cause 

with  the  judge's  allowance  and  disaU  after  learning  that  a  rule  has  been  vio- 

lowance,  by  an  order  dated  November  lated,  or  has  suffered  the  adverse  party 

12,  1883,  directed  to  be  filed  as  of  Octo-  to  take  further  steps  without  objection, 

ber  8.     On  appeal  the  appellant  con-  Riky  v.  Kemmis,  Beatty  322;  Davis  v. 

tended  that  this  action  was  in  violation  Franklin,  2  Beav.  369.     Or  where  his 

of  rule  32  of  the  general  rules  of  prac-  own  practice  has  been  irregular  and  in 
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Unfidr  uid  Xiileading  Condnet  on  the  Pun  of  Connsel  may,  it  seems,  some- 
times justify  the  court  in  refusing  to  enforce  a  rule  in  their  favor.^ 

Vm.  D18FEH8IHG  WITH  BuLES — 1.  In  General.  —  There  is  a 
conflict  of  authority  as  to  whether  courts  may  suspend  or  dis- 
pense with  their  rules  in  particular  instances.  According  to 
some  decisions  it  is  always  in  the  power  of  the  court  to  suspend 
its  rules  or  to  except  a  particular  case  from  their  operation.*  In 
other  cases,  however,  it  has  been  held  that  rules  of  court  when 
duly  established  have  the  force  of  statutes,  and  are  equally  bind- 
ing upon  the  court  and  parties,  that  the  court  may  at  any  time 
modify  or  rescind  its  rules,  but  until  it  does  so  it  should  admin- 
ister them  according  to  their  terms,  and  that  it  has  no  discretion 
in  applying  them  unless  such  discretion  is  reserved  in  the  rules 
themselves.' 

The  General  Prinoiplei  to  Be  BeriTod  from  These  Conflicting  Beoiiions  seem  to 
be  that  rules  which  are  merely  directory,  or  which  are  prescribed 
solely  for  the  governance  of  attorneys  and  the  convenience  of  the 
court,  may  be  dispensed  with  when  the  ends  of  justice  so  require, 
but  that  this  power  of  dispensing  with  rules  must  never  be  exer- 
cised in  an  arbitrary  manner  in  cases  where  it  will  operate  to  the 
prejudice  of  the  parties,  or  tend  to  unsettle  the  established  prac- 
tice of  the  court.* 

violation  of    the  rules.      Morisoa    v.  Iowa. — State  t^.  O' Day,  68  Iowa  213. 

Morison,  4  Myl.  &  C.  215;  Suffield  i/.  Louisiana,  —  Walker  v,    Ducros,    18 

Bond,  10  Bea\r.  146.  La.  Ann.  703. 

1.  Jones  V.  Menefee,   28   Kan.  436;  Maine.  —  Maberry  v,  Morse,  43  Me. 

Talbot  V.  Keay,  L.  R.  8  Eq.  610.  176. 

8.  California,  —  People  w.  Williams,  Maryland.  —  Abercrombie  v.  Riddle, 

32  Cal.  280;  Pickett  v.  Wallace.  54  Cal.  3  Md.  Ch.  320;  Wall  v.  Wall,  2  Har. 

147;    People   V.    Demasters,    105  Cal.  &  G.  (Md.)  79;  Huf^hes  v.  Jackson,  la 

669;  Chielovich  z'.  Krauss,  (Cal.  1886)  9  Md.  450:  Lovejoy  v.  Irelan,    17   Md. 

Pac.   Rep.  945;    Symons  v.   Bunnell,  525;  Quynn  v,  Brooke,  22  Md.  288. 

(Cal.  1889)  20  Pac.  Rep.  859.  Massachusetts. —  Thompsons.  Hatch, 

Mississippi.  —  Vicksburg,  etc.,  R.  Co.  3  Pick.  (Mass.)  512;  Baker  v.   Blood. 

V.  Ragsdale,  51  Miss.  461.  128  Mass.  545. 

New  Hampshire.  —  Deming  v.  Foster,  New  Jersey.  —  Haulenbeck  v.  Cronk- 

42  N.  H.  165;  Eastman  v.  Amoskeag  right,    23    K.   J.   Eq.  407;    Ogden  v. 

Mfg.  Co.,  44  N.  H.  143.  Robertson,  15  N.  J.  L.  124. 

Pennsylvania, — Vansant   v.    Fishel,  North  Carolina,  —  State  f.  Edwards, 

I  York  Leg.  Rec.  (Pa.)  loi;  Strouse  v.  no  N.  Car.  511. 

Bard,  8  Pa.  Super.  Ct.  48;  Lance  v.  Oregon.  —  Coyote    Gold,   etc.,    Min. 

Bonnell,  105  Pa.  St.  46.  Co.  v.  Ruble^  9  Oregon  121. 

Texas.  —  De  Leon  v.  Owen,  3  Tex.  Tennessee. —  Maultsby  v.  Carty,  11 

153;  Mills  V.  Bagby,  4  Tex.  320.  Humph.  (Tenn.)  361. 

United  States.  —  U.  S.  v.  Breilling,  20  Wyoming,  —  Halleck  v.  Bresnahen,  3 

How.  (U.  S.)  252;  Southern  Pac.  Co.  Wyo.  73;  Spencer  r.  McMaster,  3  Wyo. 

V.   Hamiion,   54  Fed.   Rep.  468;  Law-  105;  Cronkite  v.  Bothwell,  3  Wyo.  739; 

rence  v.  Bowman,  McAU.  (U.  S.)4I9;  Chadron  Bank  v.  Anderson,  6   Wyo. 

Poaltncy  v.  La  Fayette,  I2  Pet.  (U.  S.)  518. 

472.  United  States,  —  Rio  Grande  Irriga- 

S.  Illinois.  —  Beveridge  v.  Hewitt,  8  tion,  etc.,  Co.  v.  GUdcrsleeve,  174  U. 

111.  App.  467;  Owens  v.  Ranstead,  22  S.  603. 

III.  161;  Lancaster  v.  Waukegan,  etc.,  4.  Sheldon  v.  Risedorph,  23  Minn. 

R.  Co.,  132  111.  492.  518;  People  v.  Nichols,  79  N.  Y.  582; 

Indiana.  —  Magnuson  v.  Billings,  152  Matter  of  Moore,  108  N.  Y.  280;  Mat- 

Ind.  177.  ter   of    Argus    Co.,    138    N.    V.   557; 
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Z  Psrtieiilar  Boles  —  SidMr  WU«b  mtna  Iht  Bv  tespendad.  —  Rales 
requiring  notice  to  be  given  to  the  adverse  party  are  generally 

Greene  v,  Harris,  xi  R-  I.  S:  McNeish  to  a  party,  courts  will  not  adhere  to 

V.  U.  S.  Halless  Oat  Co.,  57  Vt.  316;  them  simply  on  account  of  the  rales,  at 

Mutaal   Bldg.    Fund,    etc..    Bank    v,  the  expense  of   justice   ancf  the  just 

Bossieux,  I  Hughes  (U.  S.)  387.  rights  of  parties.     Hence  amendments 

Deoftioni  Svpport&ng  tha  Ganend  Bole,  to  f alfil  requirements  are  generally 
—  It  may  be  that  a  rale  adopted  solely  allowed  when  offered  without  unrea- 
for  the  purpose  of  regulating  the  pro-  senable  delay,  and  before  much  ex- 
ceedings  of  the  court,  and  when  the  pense  and  costs  have  accrued." 
right  of  the  parties  are  not  involved.  In  Green  v,  Elbert,  137  U.  S.  615,  Mr. 
may  be  suspended  or  modified  in  its  Chief  Justice  Fuller  said:  "  To  the 
operation;  or  perhaps  noncompliance  proper  conduct  ol  the  business  of  this 
may  be  excused  in  certain  cases  when  court  rules  are  necessary,  and,  having 
caused  bv  accident  or  mistake,  and  been  prescribed,  reasonable  compli- 
when  no  injustice  can  result  to  the  op-  ance  with  them  is  expected  and  miist 
posing  party.  But  where  a  rule  is  not  be  insisted  upon.  When  they  are  dis- 
tor  Che  guidance  of  the  court  alone,  regarded,  dispensation  from  the  conse- 
but  regulates  as  well  the  proceedings  qaences  can  only  be  extended  where 
and  involves  the  interests  of  opposing  the  circumstances  furnish  adequate  ex- 
parties,  and  there  is  no  suggestion  of  cose.  Were  this  otherwise,  our  rego- 
accident  or  mistake  as  the  cause  of  its  lations  might  become  more  honored  in 
violation,  it  cannot  be  disregarded,  the  breach  than  the  observance,  and 
Nor  in  such  cases  can  the  court  waive  the  recognition  of  due  procedure  wooid 
any  of  its  provisions.  Such  waiver  be  seriously  weakened  and  impaired." 
can  be  made  only  by  the  party  for  The  English  Cases  support  in  general 
whose  benefit  the  rule  was  adopted,  the  principles  staled  in  the  texL  Thos 
Witzler  v.  Collins,  70  Me.  290.  it  has  been  held  that  rules  made  in 

The  court  cannot  disregard  a  rule  pursuance  of  statute  and  having  statu- 

which  provides  that  parties  shall  have  tory  force  cannot  be  dispensed  with, 

a  certain  time  within  which  to  take  a  Calvert  v.  Gandy,  9  Jar.  12a;  Christ's 

particular  step  in  an  action.     It  is  true  Hospital  v,  Grainger,  10  Jur.  37:  Wil- 

that  the  court  may  suspend  the  opera-  son  v,  Parker,  i  Coop.  C.  C.  346.  Unless 

lion  of  its  rules  in  certain  cases,  but  there  is  something  in  the  conduct  of  the 

there  is  a  wide  difference  between  a  party  insisting  on  them  which  disenti* 

discretion  which  permirs  it  to  enlarge  ties  him  from  relying  on  them.    Davies 

the  provisions  of  a  rule,  for  fear  of  a  v,  Davies,  10  Ir.  £q.  614;  Downing  v, 

miscarriage  of  justice,  and  that  which  Hodder,  12  Ir.  £q.  371. 

holds  it  authorized  to  reduce  the  time  But  in  various  cases  it  has  been  held 

within  which  a  party  is  at  liberty  to  that  particular  rules  may  be  dispensed 

take  some  step  in  the  progress  of  his  with  in  the  discretion  of    the    conn, 

case  or  defense.    Tindal  v.  Tindal,  i  S.  Ferrand  v,  Bradford,  2  Jur.  N.  S.  360; 

Car.   III.  Atkinson  v.  Ball,  3  J.  &   La.  T.  374; 

In  Magill's  Appeal,  59  Pa.  St.  430,  Daniel  v.  Falmouth,  5  L.  J.  Ch.  69; 

the  court  said:  *'  Rules  are  indispensa-  Ex  p,  Reynolds,  Montagu  508;  Burrell 

ble    aids   in   the   routine   business  of  v,   Nicholson,    6   Sim.  212;    Butler  v. 

courts,  and  to  this  only  they  properly  Bulkeley,  2  Swanst.  374;  Ex p,  Free- 

apply.     Being  subject  to  the  authority  man,  i  Ves.  &  B.  34. 

which  gives  them  existence,  they  are  It  has  also  been  held  that  the  masters 

administered  in  subordination   to  the  have   no   authority    to  dispense   with 

rights  and  equities  of  suitors.    In  other  rules  of  the  court.    Smith  f.  Webster, 

words,    they    are    not    to    be    instru-  3   Myl.  &   C.   244,   except   where  the 

mentalities  to  defeat  those  rights;  but  power  of  the  court  in  this  respect  has 

their  provisions  are  always  adhered  to  been    transferred   to    the   masters    by 

when,  in  any  neglect  of  them,  rights  statute.      Miltown  v.   Stewart,  i  Jur. 

have  accrued  which  it  would   be  in-  940;     Milbanke    v.    Stevens,    2    Jur. 

equitable  or  unjust  to  disturb.     When,  759. 

however,  a  failure  to  comply  with  their  SospensioA   by   Coaseat  or   Volmntaiy 

requirements  in  any  given  case  is  the  Action  of  Party.  —  Where  a  party  who  is 

result  of  mistake,  haste,  or  surprise,  entitled  to  insist  on  the  observance  of 

and  positive  injury  is  likely  to  ensue  a  rule  consents  to  its   suspension^  its 
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mandatory  and  should  b^e  enforced  in  all  cases, ^  and  the  same.  {9 
true  of  rules  limiting  the  time  within  which  motions  may  be 
mad?/*  Nor  can  th?  couft  dispei^se  with  the  requirements  of  a 
mandatory  rule  requiriog  a  certain  certificate  to  be  filed  within 
a  prescribed  time,^  or  of  a  rule  regulating  the  appointment  of 
referees  in  divorce  cases.*  It  has  also  been  held  that  a  court 
abuses  its  discretion  in  suspending  a  rule  requiring  stipulations 
to  be  in  writing,*  or  in  allowing  pleas  in  abatement  to  be  filed 
after  the  time  limited  by  rule.* 

EnlM  Whlofa  May  Be  Sospended.  -  -  On  the  other  hand  it  has  been  held 
that  rules  prescribing  the  time  within  which  requests  for  instruc- 
tions shall  be  presented  to  the  court  may  be  suspended  where 
their  enforcement  would  work  injustice;''  that  rules  requiring 
service  of  orders  of  the  court  on  the  adverse  party  may  be  dis- 
pensed with ;  *  and  that  the  time  limited  by  rule  for  filing  excep- 

vequiieineats  may  be  dispensed  with,  limiting  the  time  within  which  motions 

Gist  V.  Drakely,  2  Gill  (Md.)  330.  in  arrest  of  judgment  and  for  a  new 

Likewise,    a    rule    which    requires  trial  shall  be  made.     Hughes  v.  Jack- 
notice  to  produce  written  evidence  is  son.  12  Md.  450. 

dispensed  with  where  the  party  having  Wliere  a  Btde ProTidds  that  Commissions 

such  evidence  in  his  possession  volun-  for  the Examinatloa  of  Witnesses  ro usi  be 

tarily  offers  to  produce  it.     Dwinell  v,  applied  for  before  the  trial  of  the  cause, 

Larrabee,  38  Me.  464.  it  is  error  for  the  court  to  issue  a  com- 

1.  Hotioo  of  Hearing  of  Kotions.  —  A  mission  in  a  particular  case  when  an 

rule  of  court  requiring  two  days' notice  application  for    such  commission  has 

of  the  hearing  of  motions,  when  duly  not  been  made  within  the  prescribed 

adopted,  has  in  the  court  which  adopts  period.     Ogden  v,  Robertson,  15  N.  J. 

it  the  binding  effect  of  a  statute,  and  L.  124. 

cannot  be  disregarded  in  a  particular  S.  The  Court  Cannot  Allow  a  J^egonts' 

case.     Axtell  v.  Pulsifer,  155  111.  151.  Certlfioate  to  be  filed  nunc  fro  tunc,  and 

Hotioe    of    Taking     Testimony.  —  In  thereby  exempt  an  applicant  for  ad- 

Quynn  v.  Brooke,  22  Md.  288,  it  was  mission  to  the  bar  from  the  obligation 

held  that  a  rule  of  court  providing  that  of  a  rule  requiring  proof  that  he  has 

a  party  taking  testimony  before  a  com-  passed  the  regents'  examination  within 

missioner  must  give  ten  days'  notice  to  a  certain  time  before  making  his  appli- 

the  adverse   party  was  binding  upon  cation.     Matter  of  Moore,   108  N.  Y. 

the  court  in  all  cases,  and  that  its  re-  280. 

quirements    could    not    te    dispensed  4.  Ives  v.  Ives,  80  Hun  (N.  Y.)  136. 

with  in  particular  instances.  6.  Martin  v.  De  Loge,  15  Monl.  343. 

But  see  McNeishv.  U.S.  Hulless  Oat  And   see  in  general  article  Stipula- 

Co.,  57  Vt.  316,  wherein  it  is  intimated  tions. 

that  a  rule  requiring  notice  of  the  tak-  6.  Thompson     v.     Hatch,    3    Pick, 

ing  of  depositions  without  the  state,  (Mass.)  51s. 

may  be  relaxed  in  the  discretion  of  the  7.  People  f.  Williams,  32  Cal.  280; 

court.  People  t/.  Demasters,  105  Cal.  669. 

8.  Time  of  Filiikg  Petitions  for  Behear-  A  rule  providing  that  written    in- 

ings.  —  Rules  limiting  the  time  within  structions  asked  for  by  the  parties  shall 

which  petitions  for  rehearings  must  be  be  given  before  argument  to  the  jury, 

filed  are  mandatory,  and  their  require-  is  intended  for  the  convenience  of  the 

ments  cannot  be  dispensed  with  in  par-  court,  and  does  not  restrict  the  court 

ticular  cases.     Coyote  Gold,  etc.,  Min.  as  to  the  time  at  which  it  may  give  in- 

Co.  V,  :Ruble,  Q  Oregon  121;  Chadron  structions    of    its    own    motion.     Mc- 

Bank  v.  Anderson,  6  Wyo.  518;  Cronk-  Daniel  v,  Crosby,  19  Ark.  533. 

hite  V.  Bothwell,  3  Wyo.  739.  '8.  Sullivan  v.  Wallace,  73  Cal.  307. 

Motions  in  Arrest  of  Judgment  and  for  In  Chielovioh  v.  Krauss,  (Cal.  i886> 

Trial.  —  The  courts  cannot  dis-  9  Pac.  Rep.  945,  it  appeared  that  the 


pense  with  the  requirements  of  a  rule    court  had  adopted   a  rule   providing 
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tions,*  or  presenting  bills  of  exceptions  to  the  court  for  signature, 

may  be  extended  in  particular  cases.^    Various  other  rules  also 
have  been  suspended  in  particular  cases  by  the  courts  in  the 

different  states,  as  illustrated  in  the  notes.' 

that  in  all  cases  where  an  eztenslon  of  ject.    Kennedy  v,  Kennedy,  i8  N.  J. 

time  to  prepare,   serve,   and  file  the  L.  51. 

statement  on  motions  for  a  new  trial  Time  and  Plaoe  of  Fwning  Contertsd 

was  granted,  the  order  made  in   the  Motions. —  In  Matter  of  Argus  Co.,  138 

premises  must  be  served  on  the  oppos-  N.  Y.  557,  it  was  held  that  rule  38  of 

fng  counsel,  or  the  party  must  be  rep-  the  general  rules  of  practice,  providing 

resented.      On  appeal   it   was  shown  that  contested  motions  should  not  bo 

that    the    above    rule   had   been   sus-  introduced  or  brought  to  a  hearing  at 

pended  by  the  lo'ver  court  in  the  case  any   special    term    held  at   the  same 

at  bar,   and   the  appellate  court  held  time  and   place   with  a  circuit,    was 
that  such  suspension  was  proper  under    adopted  simply  for  the  convenience  of 

the  circumstances  of  the  case.  the  court  and  of  attorneys,  and  that  it 

1.  Szooptioiis  to  Answor  in  Ghaneery.  might  be  dispensed  with  in  the  discre- 

—  In    Marsh    v,   Crawford,    i    Swan  tion  of  the  court. 

(Tenn.)  116.  it  was  held  to  be  within  Applioation  for  Jury  in  Equity  Ouo. — 

the  power  of  a  chancellor  to  permit  ex-  In  a  suit  in  equity  between  partners 

ceptions  to  be  fii&d  to  an  answer  after  to  settle  copartnership  matters,  where 

the  time  limited  by  rule  of  the  court.  issues  are    raised   which  involve  in- 

Exoeptlons  to  Befereo's Boport  of  Sale. —  quiries,   which    business  men    accus> 

In  Marline  xf.   Lowenstein,   68    N.   Y.  tomed  to  examine  ihe  facts  should  de* 

456,   which    was   a  suit   for  the   fore-  cide,  the  Supreme  Court  may  direct  the 

closure  of  a  mortgage,  it  was  held  thai  issues  to  be  tried  by  a  jury,  and  it  is 

exceptions   to  the   referees'   report  of  no  objection  to  granting  an  application 

sale  might  be  filed  more   than   eight  for  such  trial,  that  it  is  not  made  with- 

days  after  the  report  was  actually  filed,  in  ten  days  after  issue  joined,  as  pro- 

although    the   rules  of    the  Supreme  vided  by  the  general  rules  of  the  court 

Court   required  such  exception  to  be  Clark  v.  Brooks,  (C.   PI.  Spec.  T.)26 

filed  within  eight  days.    On  appeal  the  How.  Pr.  (N.  Y.)  285. 

Court  of  Appeals  said,  that  the  rules  of  Consideration  on  Appeal  of  Pofati  Hot 

the  Supreme  Court   were  generally  un-  Urged  Below.  —  Although  a  rule  of  the 

der  its  control,  and  that  it  could  over-  court  provides  that  a  party  shall  not  be 

look  or  relieve  atcainst  a  violation  of  heard  in  the  Court  of  Appeals  on  any 

them  on  non-compliance  with  them.  ground   which   was  not  taken   in  the 

8.  Vicksburg,  etc.,  R.  Co.  v.  Rags-  court  below  and  made  a  ground  of  ap- 

dale,  51  Miss.  461;  McBeth  v.  Newlin,  peal,  this  rule  can  apply  only  to  parties 

15  W.  N.  C.  (Pa.)i29;  U.  S.  V.  Breitling,  and  counsel,  and  cannot  prevent  the 

20  How.  (U.  S.)  35a;    Southern   Pac.  court  from  considering  questions  which 

Co.   V,   Hamilton,   54  Fed.  Rep.  468;  were  not  raised  below,  where  it  sees 

Southern  Pac.  Co.  v,  Johnson,  69  Fed.  that  such  questions  have  an  important 

I^cp-  559*  bearing  on    the   merits  of    the   case. 

8.  A  Bnle  Beqniring  a  Bond  to  Bo  Ao-  Mitchell  v.   Anderson,   i   Hill   L.  (S. 

knowledged  by  the  sureties  may  be  dis-  Car.)  69. 

pensed  with  in  the  discretion  of  the  Hotioe  that  Bxeeation  of  Instnuttent  1m 

court.     Gale  v,  Seifert,  39  Minn.  171.  Contested.  —  A  rule  requiring  a  defend- 

Filing  Copy  of  Kotioe  of  Argument.  —  ant   who  is  sued  upon  a  promissory 

By  a  rule  of  the  Supreme  Court  it  is  note  to  give  notice  that  he  will  contest 

provided  that  a  copy  of  every  notice  of  the  execution  of  the  note  may  be  dis- 

argument,  with  the  date  of  the  issue  or  pensed  with  in  the  discretion  of  the 

motion  to  be    argued,   shall   be   filed  court.        National     Union     Bank    r. 

with  the  clerk  of  the  Supreme  Court,  Marsh,  46  Vt.  443. 

two  days  at  least  before  the  term  at  Time  of  Ent«aing  Action  or  AppoaL  — 

which  the  same  is  to  be  argued.     This  Although  a  rule  of  court  declares  that 

rule,  however,  was  made  for  the  con-  a  party  must  enter  his  action  or  appeal 

venience  of  the  clerk,  and  if  he  waives  on  the  first  day  of  the  term,  he  may  be 

its  requirements,  parties  who  are  not  allowed  to  enter  such  action  or  appeal 

prejudiced  by  such  waiver  cannot  ob-  after  the  expiration  ot  the  time  thus 
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3.  Bnles  PreBcribed  by  a  Higher  Court.  —  Although  courts  may 
sometimes  dispense  with  the  requirements  of  their  own  rules,  it 
is  universally  held  that  they  have  no  such  power  in  regfard  to 
rules  prescribed  for  them  by  a  higher  court.* 

4.  Applicatioiu  to  Have  Bnles  Set  Adde.  —  An  application  to 
have  a  rule  of  court  set  aside  in  a  particular  case  will  be  refused 
unless  strong  reasons  are  presented  in  its  favor,*  and  the  action 
of  a  court  in  refusing  to  suspend  one  of  its  rules  will  not  be 
reviewed  on  appeal,  unless  the  rule  in  question  and  the  circum- 
stances alleged  to  justify  its  suspension  are  set  out  in  the  bill  of 
exceptions.' 

Xandamtu  Boes  Hot  lie  to  compel  a  court  to  dispense  with  the 
requirements  of  its  rules  in  a  particular  case.* 

IX.  AXEVSMEHT  AHD  Bepeal  —  In  General.  —  Courts  may  modify 
or  rescind  their  rules  to  meet  the  ends  of  justice,*  but  they  can- 
prescribed,  where  its  entry  within  the  Bnle  of  Praetioe  in  Sorrogate*!  Conrt. 
required  period  has  been  prevented  by  — Where  the  Supreme  Court  has  pre- 
an  act  of  Providence.  Bennet  v.  Whit-  scribed  a  rule  for  the  Surrogate's  Court 
tiey,  I  Tyler  (Vt.)  59;  Miller  v.  Goold,  regulating  the  time  within  which  a 
2  Tyler  (Vt.)  405.  copy  of  a  case  and  exceptions  mnst  be 

Time  of  Filing  Answer  to  Iignnction  served,  the  latter  court  has  no  power  to 

Bill.  —  A   rule   providing  that  an  an-  disregard  this  rule  in  a  particular  case, 

swer  to  an  injunction  bill  must  be  filed  or  to  dispense  with  its  provisions.     De 

within  a  certain  lime  after  the  execu-  Lamater  v.  Havens,  5  Dem.  (N.  Y.)  53. 

tion  of  the  subpoena,  may  be  dispensed  2.  Bernhamer  v.  State,  123  Ind.  577; 

with   in   the   discretion   of  the  court.  Marsh   v.   Crawford,    i  Swan  (Tenn.) 

Hudson  V.  Kline,  9  Gratt.  (Va.)  379.  116;  Lowez'.  Morris,  4Sneed(Tcnn.)72. 

The  United  Statee  Cirenit  Conrt  of  Ap-  A  party  seeking  to  set  aside  a  rule 

pealB  may  dispense  with  the  require-  of  the  court  must  make  as  strong  a 

ments  of  its  rules  regarding  the  return  case  as  a  defendant    seeking    to  set 

day  of  appeals  and   I    ■  filing  of  tran-  aside  a  default.     Thus  where  a  party 

scripts.     The  rules  in  question  are  di-  has  allowed  the  time  limited  by  rule  of 

rectory,  and  the  court  may  relieve  par-  the  court  to  take  testimony  to  expire 

ties  who  have  not  complied  with  their  without  having  taken  it,  and  where  he 

provisions.     Florida  v.  Charlotte  Har-  shows  no  excuse  for  his  failure  to  do 

bor     Phosphate    Co.,    70    Fed.    Rep.  so,  except  that  his  counsel  were  occu- 

883.  pied  with  other  business,  a  motion  to 

And  see  in  general  jff^ra,  H.  Validity  take  the  testimony  at  a  later  time  will 

of  Rules  in  Relation  to  Particular  Sidnects.  be   denied.     In   such   a  case  also  the 

1.  Tripp  V.  Brownell,  2  Gray  (Mass.)  party   must    state  in    his  application 

402;  De  Lamater  v.   Havens,  5  Dem.  what  he  expects  to  be  able  to  prove  by 

(N.  Y.)  53;  Baker  «/.  State,  84  Wis.  584;  the    witness     he    seeks    to    examine. 

Atty.-Gen.  v.  Lum,  2  Wis.  507;  Wal-  Thayer  v.  Swift,  Walk.  (Mich.)  384. 

lace  V.  Clark,  3  Woodb.  &  M.  (U.  S.)  Where  a  Bole  Beqniring  Marginal  Hotee 

359;  The  Cashmere.  15  P.  D.  121.  on  the  Transoript  has  been  disregarded 

EJSiBCt  of  Konoomplianoe  on  Decree.  —  and  the  appeal   has   been   dismissed. 

In  Pennsylvania  the  Supreme  Couit  is  such  appeal  will  not  be  reinstated  if  it 

authorized   by  statute   to  make   rules  is  apparent    that   the    appellant    was 

regulating    procedure    in  subordinate  guilty  of  gross  negligence  in  failing  to 

courts,  and  where  a  lower  court  disre-  comply  with  the  rule.     Egan  v,  Ohio, 

gards  a  rule  thus  prescribed  for  it  by  etc.,  R.  Co.,  138  Ind.  274. 

the  Supreme  Court  and  enforces  an  8.  Illinois  Cent.  R.  Co.  v.  Haskins, 

inconsistent  rule  which  it  has  adopted  115  111.  300. 

for  its  own   convenience,   the  decree  4.  Alexander  v.  State,  14  Lea  (Tenn.) 

rendered   in  such  a  case  is  a  nullity.  88. 

Chester  Traction  Co.  v.  Philadelphia,  5.  See  supra,  VIII.  Dispensing  with 

eu.,  R.  Co.,  180  Pa.  St.  432.  Rules. 
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not  recognize  any  agreement  by  counsel  to  change  or  abrogate 
them/  nor  can  the  court  itself  abolish  or  modify  its  rules  in 
vacation,*  or  by  orders  resting  in  parol.* 

PnblioAtioB  and  Filing.  —  In  some  jurisdictions  it  is  provided  that 
amendments  to  rules  must  be  published  and  filed  of  record.^ 

Ojpimion  tad  SflM.  —  Amendments  to  rules  operate  prospect- 
ively,' and  their  effect  is  in  general  the  same  as  that  of  amend- 
ments to  statutes.* 

Bcipeal  ^  EnKitaeBt  of  ttatata.  —  When  a  statute  is  repealed,  all 
rules  of  court  which  derive  their  validity  therefrom  are  rendered 
inoperative/  and  likewise  a  rule  may  be  repealed  by  the  enact- 
ment of  a  statute  which  is  inconsistent  with  its  provisions.* 

V  Reynolds  v.    Lawrence,   15    Cal.  maldn^of  the  ameodj»ent.    Matter  of 

559;    Spencer   f.   McMaster,    3  Wyo.  Wardc,  151.  N.  Y.  342. 

105.  Sftot  «f  SovMoi  cm  Pra-oditiBg  ¥tM- 

8.  Treishei  v.  McGill,  28  III.  App.  68.  titoe.  -—  Where  the  rules  of  the  court  are 

Z,  The  fact  that «  judge  of  the  ooiurt  revised,  pre-existing  practice  is  not 
has  announced  to  members  ol  the  bar  abrogated  in  regard  so  a  matter  which 
that  a  certain  rule  is  not  in  lorce  is  not  does  not  depend  upon  such  rules,  pro- 
sufficient  to  abolish  it,  and  a  party  act-  vided  the  piBctice  is  consistent  with 
ing  in  compliaA:.ce  with  its  provisions  the  code.  This  is  true  even  where  the 
without  notice  of  its  abolishment  must  revisioB  of  the  rules  does  not  cootaio 
be  protected,  if  his  practice  under  the  any  saving  in  terms  of  pre-existing 
rules  is  correct.  Burlington,  etc.,  R.  practice.  MSler  v,  Stetiiner,  (N.  Y. 
Co.  ».  Marchand,  5  Iowa  468.  Super.  Ct.  Spec.  T.)  22  How«  Pr.  (N. 

4.  In  re  Maxwell.  (Supm.  Ct.  Gen.  Y.)  518. 

T.)  14  N,  Y.  Supp.  658.  7.  Jordan  v.  White,  20  Minn.  91. 

In   Xiohigaa. —  In    Nor  veil    v.  Mc-  8.  Bishop  zr.  State,  30  Ala.  34;  Texas, 

Henry,   i  Mich.  227,  it  was  held  that  etc.,  R.  Co.  r.  Saxton,  3  N.  Mex.  282. 

«n  omission    by  the    clerk  to  record  EfBMt  ef  Statute  Antborlsing  Coiitts 

<an    amendment  to  a    rule   furnished  Adoj^    Xiikt.  —  The   enactment   of  a 

very   slight  evidence  that  it  was   not  statute  authorizing  the  court  to  make 

4ulq(pted,  when  opposed  by  the  long  ac-  certain  rules  does  not  abolish  the  cod- 

qniescence  of  the  court  and  bar  in  the  mon4aw  power  of  said  court  to  adopt 

correctness  of  such  amendment  as  j>ob-  rules,  and  rules  previously  adopted  vt- 

lished.  main  in  force  until  new  rules  are  made 

Ik  Rawlings  v,  Neal,   122  N.  Car.  under  the  statute.    Nor  does  the  iact 

173.  that  the  number  of  a  judicial  district 

6.  The  Fsrt<of  the  Eale  WUeh  JUmains  has  been  changed  by  a  statnte  render 

Unehanged  is  to  be  considered  as  hav-  the  rules  previously  prevailing  in  that 

ing  continued  in  force  from  the  time  district   void,  provided    the    counties 

of  its  original  enactment,  and  the  new  which  comprise  the  •district  have  not 

or  changed   portion  to  have  become  been  changed.    Shane  ir.  McNeill.  76 

operative  only  atand  subsequent  to  the  Iowa  4S9. 


RULES  OF  DECISION. 

See  article  UNITED  STATES  COUXTS. 


SABBATH 

See  article  SUNDA  YS  AND  HOLIDAYS. 
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ABATEMENT. 

Common  law  as  to  absitemeot  of  aodoBS,  im. 
Revivor  of  suits  and  actions,  1094. 
Suit  in  equity,  when  abates,  1097. 

ABATEMENT  IN  PLEADING. 
Replevin,  559. 
Return  to  process,  objection  to,  973. 

ABBREVIATIONS. 
Returns,  918. 

ABSENCE 

Rehearing  for  absence  of  party,  14, 

ACCIDENT. 

Rehearing  of  appeal,  45. 

Rescission,  cancellation  or  reformation,  averments  as  to  acddent,  819. 

Review,  action  of,  zooi. 

ACCOUNT. 

Release,  averment  of  account  rendered  and  payment  made»  93. 

ACKNOWLEDGMENT  OF  SERVICE. 
Return,  933, 

ACTIONS. 

Bond  in  replevin,  action  on,  626. 
Religious  societies,  actions  against,  104. 

actions  by,  100. 
Replevin,  action  of,  494. 

Restitution,  action  to  recover  money  whexe  >adgment  has  been  revcxaed,  893. 
Review,  action  of,  990. 
Reward,  action  to  recover,  1x51. 
Riparian  rights,  1213. 

ADMIRALTY. 
Rehearing,  68. 

ADMISSIONS. 

Rescission,  cancellation  or  reformation  of  contract,  admissions  in  answer,  85a 

AFFIDAVITS. 

R.emoval  of  cause  on  account  of  pre|adioe  or  local  influeiice,  937. 

Replevin,  affidavit  for,  511. 

Scire  facias  to  revive  judgments,  1074. 

Service,  affidavit  of,  907. 
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AFFIDAVIT  OF  DEFENSE. 
Rules  of  court,  1246. 

AIDER. 

Reply,  aider  by,  724. 

ALIENS. 

Removal  of  suits  between  citizens  and  aliens,  H,^ 

AMENDMENTS. 

Bond  in  replevin,  635. 

Entry  of  judgment  nunc  pro  tunc^  465. 

Judgment  on  scire  facias  to  revive  judgment,  zo85« 

Judgment  roll,  480. 

Petition  for  removal  of  cause,  322. 

Pleadings  in  replevin,  560. 

Release  as  shown  by  amended  answer,  9a. 

Replevin,  affidavit,  518. 

amendments  as  to  parties,  510. 

declaration  and  complaint  in,  544. 
Replications,  680. 

Rescission,  cancellation  or  reformation  of  contracts,  842. 
Returns  to  process,  950. 
Review,  action  of,  1040. 

petition  for,  1012. 
Right  of  property,  trial  of,  1175. 
Rules  of  court,  1271. 
Scire  facias  to  revive  judgments,  108 j. 
Writ  of  replevin,  525. 

AMOUNT  IN  CONTROVERSY, 

Removal  of  cause  to  federal  courts,  amount  in  dlsputet  367« 
Replevin,  jurisdictional  amount,  499 

ANCILLARY  PROCEEDINGS. 
Removal  to  federal  court,  176. 

ANSWER. 

See  Plea  or  Answer. 

APPEAL  AND  ERROR. 

Review,  action  of  determination  on  review,  105a 

APPEALS. 

Amending  return  to  process  pending  appeal,  958* 

Appellate  procedure,  rules  of  court,  1254. 

Death  of  party,  reversal  nunc  pro  tunc,  463. 

Judgment  roll,  practice  concerning,  471. 

Rehearing  of  appeals,  28. 

Remittitur  of  damages  to  prevent,  129. 

Removal  of  cause  to  federal  court,  appeal  or  error  in  state  courts,  yp* 

Removal  of  cause  to  federal  court  from  appellate  court,  165. 

Removal  of  causes,  review  by  United  States  Supreme  Court  on  error  to  state 

court,  399. 
Replevin,  review  of  proceedings.  612. 
Report  and  case  made,  725. 
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APPEALS—  Continued, 

Restitution  after  reversal  of  judgment,  869. 
Review,  action  of,  989. 

substitute  for  appeal,  1029. 
Reward,  action  to  recover,  1162. 
Right  of  propeny,  trial  of,  1194. 
Settlement  of  case  and  exceptions*  rules  of  court,  1253. 

APPEARANCES. 

Petition  for  removal  of  cause  as,  328. 

APPRAISEMENT. 

Replevin,  service  of  writ,  528. 

ARGUMENTATIVENESS. 
Replications  at  law,  656. 
Replies,  711. 

ARGUMENTS  OF  COUNSEL. 
Rules  of  court,  1253. 

ARREST. 

See  Rewards 

ASSUMPSIT. 

Restitution,  where  judgment  has  been  reversed,  893. 
Reward,  action  to  recover,  1151. 

ATTACHMENT. 

See  Right  of  Property,  Trial  ot« 

ATTEMPTS. 
Riot,  1201. 

ATTORNEYS. 

Certificate  of  counsel  as  to  inadequacy  of  legal  remedy,  no. 
Rehearing,  certificate  of  counsel,  58. 

Rehearing  for  negligence,  mistake  or  misconduct  of  counsel,  13. 
Rehearing  of  appeal  for  absence  or  negligence  of  counsel,  45. 

AVOWRY.  • 

Pleas  to  avowry,  561. 

Replevin,  avowry  for  property  distrained,  554. 

BANKRUPTCY. 

Review,  action  ot,  looi. 

BILLS  IN  EQUITY. 

Bills  of  revivor  and  supplement,  11 18. 

Original  bills  in  nature  of  bills  of  revivor,  1 114. 

Original  bills  in  nature  of  revivor  and  supplement,  1 120. 

Remedy  at  law,  averments  as  to  inadequacy  of,  109. 

Rescission,  reformation  and  cancellation,  bill  or  complaint  for,  8oa. 

Revivor,  bills  of,  1097. 

BILLS  OF  PARTICULARS. 

Judgment  roll,  bill  of  particulars  as  part  of,  479. 
Replevin,  533. 
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BILLS  OF  REVIEW. 
Action  of  review,  990. 
Practice  on,  1097. 
Restitution,  893. 

BONDS. 

Redelivery  bond  in  repleTin,  637. 

Removal  of  cause  to  federai  court,  bond  for,  338. 

Replevin,  plaintiff's  bond  in,  614. 

Restitution  bonds,  897. 

Right  of  property,  trial  ol,  1175. 

BOOKS. 

Entry  of  judgment,  books  for,  441. 
Judgment  docket,  484. 

BRIEFS. 

Petition  for  rehearing,  58. 

CANCELLATION. 

See  Rbscission,  Cancellation  and  Rbfouiation  of  Contracts. 

CASE  MADE. 

See  Report  and  Case  Made. 

CERTIORARI. 
Rehearings,  69. 

Removal  proceedings,  auxiliary  remedies  in,  387. 
Return  to  process,  contradiction  of,  973. 

CHAMBERS  AND  VACATION. 

Entry  of  judgment  in  vacation,  446. 
Signature  to  judgments,  457. 

CHANGE  OF  VENUE. 
Replevin,  505. 

Right  of  property,  trial  of,  zx8o. 
Rules  of  court,  IS43. 

CITIZENSHIP. 

Diverse  citizenship  as  ground  for  removal  of  cause  to  federal  court,  190. 
Federal  jurisdiction,  citizenship  as  an  element  of,  187. 

CIVIL  RIGHTS. 

Removal  to  federal  courts  of  suits  and  prosecutions  involving  denial  of,  184* 

CLAIM. 

See  Right  of  Property,  Trial  of, 

CLERICAL  ERRORS. 

Entry  of  judgment,  452. 
Returns.,  917. 

CLERKS. 

Liability  for  neglect  in  entering  juagment,  453. 
Powers  and  duties  of  clerk  in  entering  judgment,  44$. 
Entry  of  judgment,  what  constitutes,  440. 
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CODE  PLEADING. 

Release  and  discharge,  special  pleading,  89. 

Replies  under  the  code,  690.    (See  Replications  and  Rxvuxs,  699.) 

Reply,  no  pleadings  after,  71. 

Repugnancy  in,  741. 

COLLATERAL  ATTACK. 
Return  to  process,  967. 

COLLUSION. 

Striking  out  plea  of  release,  94. 

COMMENCEMENT. 

Replications  at  law,  653. 

COMPLAINT. 

See  Declaration  or  Complaint. 

CONCLUSION. 

Rejoinder  and  subsequent  pleadings,  77. 
Replications  at  law,  671. 

CONDITIONS  PRECEDENT. 

Release,  averment  of  performance,  99. 

CONFESSION  AND  AVOIDANCE. 
Replications  at  law,  646,  669. 

CONFESSION  OF  JUDGMENT. 

Entry  nunc  pro  tune^  465. 
CONSENT. 

Rehearing  of  decree  made  by  consent,  5. 

CONSIDERATION. 

Release,  averment  of  consideration,  92. 

Rescission  or  cancellation  of  contract,  averment  of  failure  or  want  01  con« 
sideration,  821. 

Rescission  or  cancellation  of  contract  for  inadequacy  or  want  of,  7701 
CONSISTENCY. 

Rejoinders  and  subsequent  pleadings,  8<x 
CONSOLIDATION. 

Right  of  Property,  Trial  of,  iiSz. 
CONSTITUTIONAL  LAW. 

Removal  acts,  159. 
CONSTRUCTIVE  SERVICE. 

Returns,  933. 
CONTEMPT. 

Removal  of  proceedings  to  federal  court,  X7a 
CONTINUANCE. 

Right  of  property,  trial  of,  1179. 
CONTRACTS. 

Description  of  contract  in  suit  to  cancel  or  reform,  823. 

Kinds  of  contracts  reformable,  775. 

Reformation  of  written  contracts,  equity  jurisdiction,  773. 

Rescission,  cancellation  and  reformation  of,  744. 

Rescission  for  breach  of,  767. 
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CONTROVERSIES. 

Removable  saits  or  controversies,  169. 

CORPORATIONS. 

Averment  of  incorporation,  102. 

Citizenship  of  corporations,  jurisdiction  of  federal  courts,  i88. 

Citizenship  of.  petition  for  removal  of  cause,  308. 

Corporate  existence,  averment  of,  Z05. 

Denial  of  corporate  existence,  loa. 

Federal  corporation,  removal  of  suit  by  or  against,  236. 

Religious  societies,  actions  against,  104. 

Religious  societies,  actions  by,  100. 

Return  of  service  upon,  924. 

COSTS. 

Allowance  of,  rules  of  court,  1255. 

Excessive  recovery  of,  remittitur,  143. 

Judgment  roll,  items  of  cost,  480. 

Rehearing  of  decree  for  costs,  5. 

Remittitur,  imposition  of  terms,  146. 

Removal  of  cause,  costs  before  and  after,  366. 

Removal  of  cause,  costs  on  remand  or  dismissal,  380. 

Removal  of  cause  to  federal  court,  granting  or  dismissing  application,  347. 

Repleader,  493. 

Replevin,  609. 

Reporting  case  to  supreme  court  as  to  allowance  of  costs,  731. 

Restitution  after  execution  for  costs  has  been  collected,  874. 

Review,  action  of,  1047. 

Review,  petition  for  writ  of,  1020. 

Right  of  property,  trial  of,  1193. 

COUNTS. 

See  Joinder  of  Coimrs  and  Causbs. 

COURTS. 

Rehearing,  application  to  court  for,  52. 
Remittitur,  court  in  which  it  should  b6  entered,  145. 
Removal  of  causes  from  one  federal  court  to  another,  403. 
Removal  of  causes  from  one  state  court  to  another,  415. 
Removal  of  causes  from  state  to  federal  courts,  15a 
Removal  of  causes  from  territorial  to  federal  courts,  408. 
Removal  of  causes,  from  what  court,  164. 
Rules  of  court,  1235. 

CREDITOR'S  BILL. 

Removal  of  causes,  separable  controversy,  221. 

CRIMINAL  PROCEDURE. 
Rehearing  of  appeals,  31. 

Removal  of  prosecution  from  one  state  court  to  another,  426. 
Reply  after  overruling  demurrer  to  plea,  698. 
Riot,  1 196. 
jobbery,  121^. 
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CROSS.BILL  OR  COMPLAINT. 
Restitution,  893. 
Rescission,  cancellation  or  reformation  of  contracts*  84^ 

DAMAGES. 

Remittitur  of  damages,  133. 

Replevin,  alleging  damages,  543. 

Replevin,  verdict  in,  583. 

Rescission,  cancellation  or  reformation  of  contract,  averments  as   to  dam- 
ages, 825. 

Right  of  property,  trial  of,  1184. 

Verdict  in  excess  of  ad  damnum^  140. 
DEATH. 

Entry  of  judgment  after  death  of  party,  448. 

Rehearing  where  party  has  died,  50. 

Rendition  and  entry  of  judgments  nunc  pro  tunc^  461, 

Revival  of  judgments,  death  of  original  defendant,  1069. 

Revivor  of  suits  and  actions  which  have  abated,  1094. 

Revivor,  suggestion  of  death,  1133. 

Right  of  property,  trial  of,  1181. 
DEBT. 

Reward,  action  to  recover,  1151. 

DECISIONS. 

Entering  judgment  in  accordance  with,  449,  450. 
Entry  of  judgment  without  written  decision,  454. 
Judgment  roll,  decision  as  part  of,  478. 
Rehearing,  what  decisions  may  be  reheard,  30. 

DECLARATION  OR  COMPLAINT. 

Replevin  bond,  action  on,  628. 

Replevin,  plaintiff's  pleading  in,  531. 

Repugnancy  in,  739. 

Rescission,  cancellation  and  reformation,  complaint  for,  803. 

Review,  action  of,  1027. 

Reward,  action  to  recover,  averments,  1152. 
DECREE. 

Correction  of  decree  by  rehearing,  4. 

Original  bill  in  nature  of  bill  of  revivor,  11 18. 

Rescission,  cancellation  or  reformation  of  contract,  855. 

Revivor  of  suit  after  decree  passed,  1103. 
DEEDS. 

Rescission,  cancellation  and  reformation  of,  744. 

DEFAULTS. 

Absent  defendant,  action  of  review,  1006. 

Return  to  process,  motion  or  action  to  set  aside  default,  97X. 

Review,  action  of,  994. 

Right  of  property,  trial  of,  1192. 

DEFINITENESS  AND  CERTAINTY. 
Replications  at  law,  657. 
Repugnancy,  738. 
Rescission,  cancellation  or  reformation,  bill  or  complaint  for,  802. 
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DEMAND. 

Rescission,  cancellation  or  reformation  of  contract,  aBeginy  demftad  and 

disaffirmance  before  fllfng  biH,  839. 
Restitution,  demand  for,  895. 

DEMURRERS. 

Bills  of  revivor,  iiii. 

Bills  of  revivor  and  supplement,  1119. 

Original  bill  in  nature  of  bill  of  revivor,  1 1X8. 

Rejoinders  and  subsequent  pleadings,  86. 

Release,  demurrer  to  plea,  94. 

Remedy  at  law,  manner  of  raising  objection,  1X6. 

Replication  and  demurrer  to  same  plea,  652. 

Replications,  demurrers  to,  677. 

Reply  and  demurrer  to  same  answer,  703. 

Repugnancy,  demurrer  for,  743. 

Rescission,  cancellation  or  reformation  of  contracts,  846, 

DENIALS. 

Replevin,  550. 

Replies,  710,  712. 

Rescission,  cancellation  or  reformation  of  contiacts^  effect  of  deaial,  849^ 

DEPARTURE. 

Rejoinders  and  subsequent  pkadiagi,  83. 
Replications  at  law,  659. 
Replies,  705. 

DEPUTY. 

Return  by,  912. 

DESCRIPTION. 

Property  stolen,  indictment  for  robbery,  laao. 

Replevin  affidavit,  514. 

Replevin,  judgment  in,  591. 

Replevin,  plaintiff's  pleadings,  534. 

Replevin,  verdict  in,  577. 

Replevin,  writ  of,  521. 

Rescission  or  cancellation  of  contract,  description  of  contract,  823. 

DIRECTION  OF  VERDICT. 

Right  of  property,  trial  of,  1187. 

DISCHARGE. 
See  Release. 

DISCRETION. 

Amending  return  to  process,  954. 
Motion  for  revivor,  11 70. 
Rehearing,  discretion  of  court,  6. 
Rescission  or  cancellation  of  contracts*  753. 
Restitution  as  a  matter  of  discretion,  875. 
Review,  petition  for,  1014. 
Rules  of  court,  1240. 
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DISMISSAL. 

Remedy  at  law,  dismissal  by  court  of  equity,  lis. 
Remedy  at  law,  effect  of  dismissal  of  bill  for,  12a. 
Replication,  dismissal  for  want  of,  in  equity,  686^ 
Right  of  property,  trial  of,  1180. 
Replevin,  judgment  in,  604. 

DIVISION  OF  OPINION. 
Rehearing  of  appeal,  49. 
Rehearing  of  decree,  14. 

DIVORCE. 

Review,  action  of,  994. 

DOCKET. 

Entry  essential  to  docketing  judgment,  439. 
Judgment  docket,  481. 

Judgment  on  scire  facias  to  revive  judgment,  lo86. 
Remedy  at  law,  transfer  to  law  docket,  119. 

DORMANT  JUDGMENTS. 
Revival  of  judgments,  Z054. 

DOUBLE  PLEADING. 

Rejoinders  and  subsequent  pleadings,  82. 

DOUBLE  RETURNS. 
Construction  of,  940. 

DUPLICITY. 

Rejoinders  and  subsequent  pleadings,  83. 
Replications  at  law,  660. 

DURESS. 

Rescission,  cancellation  and  reformation,  averments  of  duress,  819. 
Rescission  or  cancellation  for,  763. 

ELECTION  OF  REMEDIES. 

See  Right  of  Property,  Trial  or. 

EMINENT  DOMAIN. 

Removal  of  causes,  separable  controversy,  391. 
Removal  of  proceedings  to  federal  court,  173. 

ENTRY  OF  JUDGMENTS. 

See  Rendition  and  Entry  op  Judgments,  497. 

EQUITY. 

Objection  to  jurisdiction  on  account  of  remedy  at  law,  1x0.  ! 

Offer  to  do  equity  in  suits  for  rescission,  cancellation  or  reformation  of 

contract,  829. 
Rehearings  in  equity,  4. 
Remedy  at  law,  equity  jurisdiction,  X09. 
Replications  in  equity,  681. 
Repugnancy  in  pleading,  740. 

Rescission,  cancellation  and  reformation  of  contracts,  744* 
Return  to  process,  relief  in  equity,  970. 
Revivor  of  suits  in  equity,  1096. 
Riparian  rights,  1213. 

x8  Encyc.  PI.  &  Pr.  —  81    ^     1281  .  Volume  XVIII. 


INDEX. 

ERROR. 

See  alto  Appsau. 

Rehearing  for  error  apfMtreoC,  7. 

Rehearing  for  error  in  decision  on  appeal,  51. 

Remittitur,  errors  not  curable  by,  144. 

Remittitur  of  damages,  errois  coraUeby,  134. 

Review,  action  of,  ^^ 

ESTOPPEL. 

Rejoinder  of  matter  creating,  79^ 
Replications  of  law,  647. 

EVASION  OF  SERVICE. 
Return,  933. 

EVIDENCE. 

Judgment  as  evidenoe*  entry  essential  to,  499. 
Judgment  as  evidence  of  rendition  thereof,  437. 
'    Proof  of  pleading,  and  written  instruments,  rules  of  comt,  1849. 
Rehearing  for  improper  exclusion,  X9. 
Rehearing,  what  evidence  may  be  introduced  on,  96. 
Reply,  alleging  matters  of,  704. 

Return  to  process,  sufficiency  of  evidence  to  impeaclit  984* 
Rules  of  court,  proof  of,  1260. 

EXCEPTIONS  AND  OBJECTIONS. 

Judgment  roll,  case  or  exceptions  as  part  of,  47^ 

Remedy  at  law,  equity  jurisdiction,  xxo. 

Remedy  at  law,  time  of  raising  objections,  1x3. 

Replevin,  affidavit,  517. 

Replevin,  declaration  and  complaint  in,  544. 

Replications,  objections  to,  677. 

Waiver  of  objection  of  remedy  at  law,  1191 

Writ  of  replevin,  594. 

EXCESSIVE  DAMAGES. 
Remittitur  of,  123. 

EXECUTION. 

See  RsTuufs;  Right  op  PRonRTT,  Trial  op. 

Docketing  judgment,  483. 

Replevin,  execution  in  action  of,  607. 

Restitution  of  property  purchased  at  sale,  883. 

Reversal  of  erroneous  judgment,  recovery  of  money,  884. 

E(  >  CUTORS  AND  ADMINISTRATORS. 

Citizenship  of,  jurisdiction  of  federal  courts,  1891 
Review,  action  of,  1009. 
Revivor,  parties,  1135. 

EXEMPLARY  DAMAGES. 

Improper  recovery  of,  remittitur,  143. 

EXEMPTION. 

Replevin,  action  to  recover  exempt  property*  549. 

FEDERAL  QUESTION. 

Removal  of  cause  involving,  934. 
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FEES. 

Entering  judgment,  payment  of  clerk's  fees,  459. 

FELONY. 

See  RoBBXRT. 

FINDINGS. 

Judgment  roll,  insertioo  of  findings,  477. 

Rescission,  cancellation  or  reformation  of  contract,  findings  of  court,  855. 

FORECLOSURE. 

Removal  of  cause,  separable  controversy,  225. 

FRAUD. 

Reformation  of  contract  for,  789. 

Rehearing  of  appeal  where  judgment  was  obtained  by,  51. 

Rehearing  of  decree,  14. 

Release,  procurement  of  by  fraud,  95. 

Replevin,  alleging  fraud,  543. 

Rescission,  cancellation  or  reformation,  averment  of  fraud,  8o6. 

Rescission  or  cancellation  for,  7S4< 

Review,  action  of,  1005. 

GARNISHMENT. 

Removal  of  proceedings  to  federal  court,  177. 
Review,  action  of,  995. 

GENERAL  DENIALS. 

See  Denials;  Plxa  or  Aifswnu 

GENERAL  ISSUE. 
Replevin,  547. 

HABEAS  CORPUS. 
Rehearings,  69. 
Removal  of  proceedings  to  federal  court,  179. 

HEARING. 

See  RsHXAUNa 

Bills  of  revivor,  1x13. 

Bills  of  revivor  and  supplement,  Xl20w 

Case  reserved,  hearing  of,  733. 

Motion  for  revivor,  11 39. 

Original  bill  in  nature  of  bill  of  revivor,  Iix8. 

Petition  for  removal  of  cause,  338. 

Raising  objections,  remedy  at  law,  at  hearing,  1x4. 

HEIRS  AND  DEVISEES. 
Revivor,  parties,  XI26. 

INCONSISTENCY. 
Replies,  709. 

INDEX. 

Index  of  judgments,  488. 

INDIANS. 

Citizenship  of,  jurisdiction  of  federal  courts,  X9a 
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INDICTMENT. 

Repognancy  in,  74s. 
Riot,  IZ96. 
Robbery,  1317. 

INFANTS. 

Rescission  or  cancellation  of  contracts  of,  76$. 
INFORMATION  AND  BELIEF. 

Replevin,  affidavit,  514. 

INJUNCTIONS. 

Religious  societies,  enjoining  misuse  of  property,  106. 

Removal  of  cause,  injunction  in  force  at  time  of,  365. 

Removal  of  cause,  injunction  to  restrain  further  proceedings  after,  388. 

Removal  of  proceedings  to  federal  court,  173. 

Rescission,  cancellation  or  reformation,  grounds  for  injunction,  avermeoti, 

8aa. 
Rescission,  cancellation  or  reformation  of  contract,  866. 

INSANE  PERSONS. 

Rescission,  cancellation  and  reformation,  averment  of  mental  incapacity, 
890. 

Rescission  or  cancellation  of  contracts  of,  765. 

INSTRUCTIONS. 
Replevin,  564. 

Rescission,  cancellation  or  reformation  of  contracts,  851. 
Reward,  action  to  recover,  Z158. 
Right  of  property,  trial  of,  1186. 
Riot,  prosecution  for,  1206. 
Robbery,  prosecution  for,  1331. 
Rules  of  court,  1263. 
Rules  of  court,  requests  for  instructions,  1353. 

INSURANCE. 

Reformation  of  policy  of,  787. 

INTEREST. 

Excessive  recovery  of,  remittitur,  141. 

INTERPLEADER. 

See  Right  of  Property,  Trial  op. 
Reward,  action  to  recover,  Z159. 

INTERVENTION. 

See  Right  op  Propebty,  Trial  or. 
Removal  of  cause  by  intervener,  383. 
Replevin,  510. 
Review,  action  of,  zoia 

ISSUE. 

Rendition  of  judgment  without  issue  joined,  456, 

JOINDER  OF  COUNTS  AND  CAUSES. 
Replevin,  534. 

Rescission,  cancellation  and  reformation,  791. 
Robbery,  indictment  for,  1330. 
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JOINDER  OF  PARTIES. 

Replevin,  509. 

Revival  of  judgments,  loyi. 

JOINDER  OF  PLEAS. 
Replevin,  559. 

JOINT  STOCK  COMPANIES. 

Citizenship  of,  jurisdiction  of  federal  courts,  19a 

JUDGE. 

Death  of  judge,  rehearing  of  appeal,  50. 

Entry  of  judgment  after  expiration  of  judge's  term,  447. 

Prejudice,  removal  of  cause  to  federal  court»  345. 

Rehearing,  application  to,  15. 

Rules  of  court,  1259, 

JUDGMENTS. 

Action  on  judgment,  as  to  method  of  reviving  it,  1087. 

Amending  return  to  process  after  judgment,  957. 

Index  of  judgments,  488. 

Judgment  docket,  481. 

Judgment  roll,  471. 

Nunc  pro  tunc,  rendition  and  entry  of  judgments,  458. 

Presumption  as  to  date  of  judgment,  435. 

Rehearing,  effect  of  original  judgment,  63. 

Rehearing,  modification  of  original  judgment,  59. 

Remittitur,  judgment  on  entry  of,  148. 

Removal  to  federal  courts  of  proceedings  connected  with  judgments,  177. 

Rendition  and  entry  of  judgments,  article,  427. 

Repleader,  492. 

Replevin  bond,  judgment  on,  635. 

Replevin,  judgment  in  action  of,  587. 

Reply,  judgment  for  failure  to  file,  70a 

Rescission,  cancellation  or  reformation  of  contract,  855. 

Restitution  after  reversal  of  judgment,  869. 

Review,  action  of,  989,  1043. 

Review,  petition  for,  what  judgment  to  be  given,  zoaa 

Revival  of  judgments,  article,  io53« 

Right  of  property,  trial  of,  1190. 

Riot,  prosecution  for,  1211. 

Robbery,  prosecution  for,  1233. 

Scire  facias  to  revive  judgments,  1083. 

Signature  to,  456. 

Summary  judgment  on  bond  In  replevin,  6a6. 

Time  of  entering  judgments,  443. 

Verdict,  judgment  in  excess  of,  remittitur,  143. 

JUDGMENT  BOOK. 

Entry  in,  441,  442. 
JUDGMENT  ROLL. 

Entry  prerequisite  to  making  up,  439. 
Practice  concerning,  471. 
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JURISDICTION. 

Citizenship  as  an  element  of  federal  jurisdiction,  187. 

Judgment  roll  as  evidence  of,  474. 

Remedy  at  law,  as  ousting  jurisdiction  of  equity,  109. 

Removal  of  cause,  acquisition  of  jurisdiction  by  federal  court,  354. 

Removal  of  cause,  divestiture  of  jurisdiction  of  state  court,  347. 

Removal  of  cause,  nature,  extent  and  exercise  of  jurisdiction  acquired,  357 

Removal  of  cause,  resumption  of  jurisdiction  by  state  court,  384. 

Replevin,  jurisdiction  of  tribunals,  499. 

Rescission  or  cancellation  of  contracts,  in  equity,  750. 

Rescission,  reformation  and  cancellation,  jurisdiction  of  particnlar  courts,  789. 

Review,  action  of,  1007. 

Review,  action  of,  want  of  jurisdiction,  996. 

Right  of  property,  trial  of,  1168. 

Rules  of  court,  1241. 

JURY. 

Release,  questions  for  jury,  98* 

Replevin,  jury  trial,  563. 

Rescission,  cancellation  or  reformation  of  contiact,  trial  by  jury,  85a 

Reward,  action  to  recover,  province  of  court  and,  1158. 

Right  of  property,  trial  of,  ixSa. 

Rules  of  court,  trial  by  jury,  1247, 

JUSTICE  OF  THE  PEACE. 
Removal  of  cause  from,  164. 
Replevin,  jurisdictional  amount,  jooi 
Reply  in  proceedings  before,  697. 
Right  of  property,  trial  of,  1169, 

JUSTIFICATION. 

Replevin,  justification  by  officer,  553* 

LACHES. 

Rescission,  cancellation  or  reformation  of  contract^  denying  or  tzcatiog 
laches,  835. 

LAND  GRANTS. 

Removal  of  proceedings  to  federal  courts,  i86« 

LARCENY. 

See  RoBBB&Y. 

LEAVE  OF  COURT. 

Scire  facias  to  revive  judgments,  1079. 

LEGAL  CONCLUSIONS. 

Replications  at  law,  66a. 

Reply  alleging  and  denying  legal  conclusions,  704* 

Rescission,  cancellation  or  reformation,  pleader's  allegations,  803. 
LEVY. 

Right  of  property,  trial  of,  1x64. 
LIENS. 

Right  of  property,  trial  of,  1171. 

LOCAL  ASSESSMENT  PROCEEDINGS. 

Removal  of  cause,  separable  controversy,  9SX. 
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LOST  PAPERS. 

Judgment  roU,  481. 
Return  to  prooeM,  ^fi^ 

MANDAMUS. 

Rehearings,  69. 

Removal  of  proceedings  to  federal  ooiirt«  171. 
Removal  proceedings,  auxiliary  remedies  in,  386. 
Rendition  of  judgment,  mandamus  to  compel,  436^ 
Restitution,  mandamus  to  compel,  896. 

MARRIAGE. 

Revivor  in  equity  of  suit  atiafeed  by  marriafe,  110$. 

MARRIED  WOMEN. 

Reformation  of  deeds  by,  788. 
Right  of  property,  trial  of,  X173. 

MENTAL  INCAPACITY. 

Averment  of,  in  suits  to  rescind  and  cancel  contracts,  800. 

MISFORTUNE. 

Review,  action  of,  xoox, 

MISTAKE. 

Reformation  of  contracts.  774. 

Rehearing  for  mistake  in  present  case,  ix. 

Rehearing  of  appeal,  45. 

Release,  mistake  of  parties,  97. 

Rescission,  cancellation  or  reformation,  averments  as  to  mistake,  8x5. 

Rescission  or  cancellation  for,  761. 

Review,  action  of,  looi. 

MORTGAGES. 

Right  of  property,  trial  of,  1179^ 

MOTIONS. 

Notice  of  motion  for  revivor,  1134. 

MOTION. 

Repleader,  award  of,  490. 

Restitution,  proceedings  to  obtain,  885. 

Return  to  process,  setting  aside,  973. 

Revival  of  judgments  on  motion,  xo89b 

Revivor  by  motion,  1127. 

Revivor  of  suits  and  actions  by,  XX8I« 

Rules  of  court,  1251. 

Sdre  facias  to  revive  judgments,  X094. 

MULTIFARIOUSNESS. 

Rescission,  cancellation  and  reformation,  804. 
Rescission,  cancellation  and  reformation,  suits  for,  794. 

MULTIPLICITY  OF  SUITS. 

Rescinding  or  canceling  contracts,  75a 

NAMES. 

Returns,  name  of  person  upon  whom  service  made,  937. 
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NATIONAL  BANKS. 

Removal  of  salt  by  or  agalast,  937. 

NEGOTIABLE  INSTRUMENTS. 

Rescission  or  cancellation  of  jnrisdictioo,  751. 

NEW  ASSIGNMENT. 

Replications  at  law,  643,  67a 
Replies,  708. 

NEWLY  DISCOVERED  EVIDENCE. 

Rehearing  for,  9. 

Rehearing  of  appeal,  51, 

Review,  action  of,  998. 
NEW  MATTER. 

Review,  action  of,  997. 
NEW  TRIAL, 

Entry  of  judgment  pending  motion  for,  444. 

Remittitur  of  damages,  giving  prevailing  party  option  of  new  trial,  134. 

Remittitur  of  damages,  option  of  new  trial,  127. 
NOTICE. 

Amending  return  to  process,  955. 

Claim,  affidavit  or  notice  of  property  seized,  1x74. 

Motion  for  revivor,  1134. 

Publication  of  legal  notices,  rules  of  court*  1243. 

Rehearing,  application  for,  24. 

Remitting  portion  of  damages,  143. 

Removal  of  cause,  notice  of  application  for,  319 

Revival  of  judgments  on  motion  or  notice,  1089. 

NUL  TIEL  RECORD. 

Replication  of,  73. 
NUNC  PRO  TUNC. 

Rendition  and  entry  ol  judgments,  458. 
OATH. 

Return  under  oath,  907. 
OBJECTIONS. 

See  Exceptions  and  Objections. 
OFFER  TO  DO  EQUITY. 

Rescission,  cancellation  or  reformation  of  contracts,  829. 
OFFICERS. 

See  Returns. 
OMISSION. 

Rehearing  for  omissions  in  present  case,  xi. 
OPEN  AND  CLOSE. 

Rehearing,  order  of  argument  on,  26. 

Right  of  property,  trial  of,  1183. 
ORDERS. 

Bills  of  revivor,  order  to  revive,  mo. 

Entry  of  judgment,  application  for  order  directing,  454. 

Remission  of  portion  of  damages,  143. 

Removal  of  cause,  granting  or  denying  petition  for,  343,  344. 

Revivor,  form  of  final  order,  1143. 

1388  Volume  XVIIL 


INDEX. 

ORDER  OF  PROOF. 

Rules  of  court,  1248. 

ORDERS  TO  SHOW  CAUSE. 
Rules  of  court,  125 1. 

OWNERSHIP. 

See  Title,  Ownership  and  Possession. 

PARTIES. 

Bills  of  revivor,  1106, 

Bond  in  replevin,  parties  to  action  on,  637. 

Citizenship  of  representative  parties,  jurisdiction  of  federal  courts,  189. 

Diverse  citizenship  of  parties,  removal  of  causes,  190. 

Original  bill  in  nature  of  bill  of  revivor,  11 17, 

Rehearing,  by  whom  it  may  be  had,  15. 

Replevin,  proper  parties  to  action,  505. 

Rescission,  cancellation  and  reformation,  parties  to  suits  lor,  795. 

Review,  action  of,  1008. 

Revival  of  judgments  by  scire  facias,  1065. 

Revivor,  against  whom  actions  may  be  revived,  1127. 

Revivor,  by  whom  actions  may  be  revived,  1125. 

Reward,  action  to  recover,  11 51. 

PARTITION. 

Removal  of  cause,  separable  controversy,  222. 
Review,  action  of,  994. 

PARTNERSHIP. 

Citizenship  of,  jurisdiction  of  federal  courts,  190. 
Removal  of  cause,  separable  controversy,  224. 

PENALTIES. 

Rules  of  court,  enforcement,  1263. 

PETITION. 

See  also  Declaeation  or  Complaint. 

Rehearing  of  appeal,  petition  for,  56. 

Rehearing,  petition  for,  21. 

Removal  of  cause  to  federal  court,  petition  for,  302. 

Restitution,  petition  for,  893. 

Review,  petition  for  writ  of,  101 1. 

Revivor  of  suits  and  actions  by,  1121. 

Scire  facias  to  revive  judgments,  1073. 

PLEA  OR  ANSWER. 

Bills  of  revivor  and  supplement,  11 19. 
Original  bill  in  nature  of  bill  of  revivor,  f  118. 
Rejoinders  and  subsequent  pleadings,  7a 
Release,  allegations  of  plea,  92. 

answer  in  support  of  plea,  95. 

under  what  pleadings  it  may  be  shown,  88. 
l^emedy  at  law,  manner  of  raising  objection,  118. 
Removal  of  cause  to  federal  courts,  time  for  making  application,  284. 
Replevin  bond,  action  on,  633. 
Replevin,  plea  or  answer  in,  546. 
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PLEA  OR  ANSWER  —  Qmiinued. 

Replication,  defects  in  plea  waived  by,  68a 

Repugnancy  in,  739. 

Rescission,  cancellation  or  reformation  of  contracts,  847. 

Review,  action  of,  1038. 

Revivor,  plea  of,  iiii. 

Reward,  action  to  recover,  averments,  1x53. 

POSSESSION. 

Execution  after  writ  of  possession,  878. 

PRAYER  FOR  RELIEF. 
Bills  for  revivor,  1108. 
Replevin,  544. 

return  of  property,  558. 
Rescission,  cancellation  or  reformation  of  contracts,  841. 

cancellation  or  reformation  of  contracts,  relief  under  general  prayer,  867. 

PREJUDICE  AND  LOCAL  INFLUENCE, 

Removal  of  causes  to  federal  court  on  account  of,  339. 

PROBATE. 

Removal  of  cause,  separable  controversy,  224. 
Removal  of  proceedings  to  federal  court,  165, 174. 
Review,  action  of,  probate  settlements,  1000. 

PROCESS. 

See  Summons  and  P&ogbss. 

PROHIBITION. 

Removal  of  proceedings  to  federal  court,  173. 
Removal  proceedings,  auxiliary  remedies  in,  386w 

PUBLIC  OFFICERS. 

Replevin,  officers  as  defendants,  509, 

PUIS  DARREIN  CONTINUANCE. 

Release,  manner  of  pleading  after  acdon  commenced,  9a 

QUIETING  TITLE. 

Removal  of  cause,  separable  controversy,  asa. 

QUO  WARRANTO. 

Removal  of  proceedings  to  federal  court,  171. 

REBUTTER. 

Order  of  pleading,  71. 

RECEIVERS. 

Citizenship  of,  federal  courts,  189. 

Removal  of  cause,  receiver  appointed  prior  to,  365. 

Removal  of  suit  by  or  against  receiver  appointed  by  federal  courts,  tyi* 

RECORD. 

Entry  of  judgments,  437. 

Removal  of  causes,  preservation  of  proceedings  in  state  court,  363. 
Removal  of  cause  to  federal  courts,  record  on  application  for,  297* 
Review,  action  of,  1032,  1033. 

REDELIVERY  BOND. 
Replevin,  637. 
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REFERENCE. 

Rescission,  caocelUtdon  or  refonnation  of  contnct,  suit  for,  853. 

REFORMATION. 

See  RxscissioN,  Cancellation  and  Rkfo&mation  or  Contracts. 

REHEARING. 

For  contents  of  article  see  analysis^  I. 
Petition  for  removal  of  cause,  345. 

REJOINDERS  AND  SUBSEQUENT  PLEADING& 
For  contents  0/ article  see  anafysiSt  7a 

RELATORS. 

See  cross-reference,  88. 

RELEASE. 

For  contents  0/ article  see  analysis  ^  88. 

RELIEF. 

See  cross-reference,  99. 
Rehearing,  relief  granted  on,  6x. 

RELIGIOUS  SOCIETIES. 

For  contents  of  article  see  analysis ^  99. 

REMAND. 

See  cross-reference,  108. 

Removal  of  cause,  remand  to  state  courts,  366. 

REMEDY  AT  LAW. 

For  contents  of  article  see  analysis^  108. 
Rescission,  cancellation  and  reformation  8o6» 

REMITTITUR. 

For  contents  of  article  see  analysis^  133. 
Reward,  action  to  recover,  1163. 

REMOVAL  OF  CAUSES. 

For  contents  of  article  see  analysis,  150^ 
Right  of  property,  trial  of,  Ii8a 

REMOVAL  OF  CLOUD. 
See  cross-reference,  427. 

RENDITION  AND  ENTRY  OF  JUDGMENT. 
For  contents  of  article  see  analysis,  437. 
Replevin,  588. 

RENT. 

See  cross-references,  4S9. 

Avowry  for  property  distrained,  554. 

REPLEADER. 
Award  of,  490. 
Costs,  493. 
Definition,  489. 
Judgment,  49a. 

REPLEVIN. 

For  contents  of  article  see  analysis,  494. 
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REPLICATIONS  AND  REPLIES. 

Far  canUnU  ef  article  sei  analysis ,  639. 
Bill  of  revivor,  11 13. 

Release  pleaded,  oontroTerting  by  reply,  95. 
Release,  what  matters  may  be  replied,  95. 
Replevin  bond,  action  on,  635. 
Replevin,  pleadings  in,  560. 

REPLY. 

See  Repucations  and  Refliks. 

REPORT  AND  CASE  MADE. 

For  contents  of  article  see  analysis^  *J2$, 

REPRESENTATIVE  PARTIES. 
Citizensliip  of,  189. 

REPUGNANCY. 
Definition,  728. 

Indictment  and  information,  749. 
Objections  for,  743. 
Pleadings  at  law,  739. 
Pleadings  in  chancery,  740. 
Pleadings  under  the  code,  741. 

REQUESTS  TO  FIND. 
See  cross-reference,  744. 

RESCISSION,  CANCELLATION  AND  REFORMATION  OF  CONTRACTS. 
For  contents  of  article  see  analysis^  744. 

RESCRIPT. 

See  cross-reference,  869, 

RESCUE. 

See  cross-reference,  869. 

RESERVED  CASE. 

See  cross-reference,  869. 

RESIDENCE. 

Jurisdiction  of  federal  courts,  x8o. 

RESISTING  OFFICER. 
See  cross-reference,  869. 

RES  JUDICATA. 

See  cross-reference,  744. 

RESTITUTION. 

For  contents  of  article  see  analysis,  869, 

RESTRAINING  ORDER. 
See  cross-reference,  898. 

RETRAXIT. 

Definition,  898. 

How  and  when  made,  899. 

Pleading,  900. 

What  it  effects,  900. 
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RETURNS. 

For  contents  of  article  see  amaiysU^  901, 
REVENUE. 

See  cross-reference,  989. 
REVENUE  OFFICERS. 

Removal  of  suits  and  prosecutions  against,  i8l. 
REVIEW. 

For  contents  of  article  see  analysis,  989. 
REVIVAL  OF  JUDGMENTS, 

For  contents  of  article  see  analysis^  1053. 
REVIVOR  OF  SUITS  AND  ACTIONS. 

For  contents  of  article  see  analysis,  1094, 
REWARD. 

For  contents  of  article  see  analysis,  1151. 
RIGHT  OF  PROPERTY.  TRIAL  OF. 

For  contents  of  article  see  analysis,  1164. 
RIOT. 

For  contents  of  article  see  analysis,  X196. 
RIPARIAN  RIGHTS 

For  contents  of  article  see  analysis,  1313. 
ROBBERY. 

For  contents  of  article  see  analysis^  laiy. 
ROLL. 

Judgment  roll,  471. 
RULE. 

See  cross-reference,  1335. 
RULES  OF  COURT. 

For  contents  of  article  see  analysis^  1335. 
RULES  OF  DECISION. 

See  cross-reference,  lays. 
SABBATH. 

See  cross-reference,  1371. 
SCIRE  FACIAS. 

Restitution,  scire  facias,  or  order  to  show  cause,  898. 

Revival  of  judgments  by,  X055. 

SEAL. 

Release,  averment  of  seal,  9a. 
SECURITY  FOR  COSTS. 

Rehearing,  requiring  party  to  give  security,  l). 

Review,  petition  for,  1016. 

Rules  of  court,  1255. 

SENTENCE. 

Robbery,  prosecution  for,  xa33« 

SEPARABLE  CONTROVERSY. 

Diverse  citizenship,  removal  of  causes,  307. 
Petition  for  removal,  313. 
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SEPARATE  TRIALS. 
Riot,  1206. 

SERVICE  OF  PROCESS  AND  PAPERS. 
See  RxTUKNS. 
Religious  societiet,  105. 
Replevin,  writ  of,  526. 
Rules  of  court,  1243. 

SEVERANCE. 

Rejoinders  and  subsequent  pleadings,  85* 

SHAM  AND  FRIVOLOUS  PLEADINGS. 
Replies,  705. 

SHERIFFS  AND  CONSTABLES. 
See  RsTUUfs. 
Right  of  property,  trial  of,  I164. 

SIGNATURE. 

Amending  return  to  process,  953. 

Bills  of  revivor,  1x08. 

Entry  of  judgments,  456. 

Judgment  roll,  481. 

Petition  for  removal  of  cause,  3x7. 

Return,  requisites  and  sufficiency  ol,  ^XS. 

SOCIETIES. 

Religious  societies,  99. 

SPECIAL  INTERROGATORIES  TO  JURY. 

Rescission,  cancellation  or  reformation  of  contracts,  853. 

STIPULATIONS. 

Removal  of  cause  to  federal  court  by  stipulation  of  parties,  308. 

STOCK  AND  STOCKHOLDERS. 

Removal  of  cause,  separable  controversy,  aa6. 

STRIKING  OUT. 

Release,  striking  out  plea  on  gronnd  of  collusion,  94. 

SUBPCENA. 

Bills  of  revivor,  xxo8. 

SUBSTITUTED  SERVICE. 
Returns,  933. 

SUBSTITUTION  OF  PARTIES. 
Replevin,  510. 

SUGGESTION. 

Revival  of  judgments  upon  suggestion,  togs. 
SUITS. 

Removable  suits  or  controversies,  166. 

SUMMONS  AND  PROCESS. 

Judgment  roll  should  contain,  475. 

Replevin,  writ  of,  52a 

Returns  to  process,  90X. 

Review,  proceedings  for,  xoxx. 

Revival  of  judgment  on  summons  to  show  cause,  X090. 

1284  Volume  XVIIL 


INDEX. 

SUNDAYS  AND  HOLIDAYS. 
Rendition  of  judgment,  433. 

SUPERSEDEAS  AND  STAY  OF  PROCEEDINGS. 
Entry  of  judgment  pending,  445. 
Removal  of  causes,  appeal  or  error  in  state  courts,  395. 
Review,  action  of,  1016. 

SUPPLEMENT. 

Bills  of  revivor  and  supplement,  izz8. 

SUPPLEMENTAL  PLEADINGS. 

Release  after  commencement  of  actioOt  90. 
Revivor,  if  after  death  of  party,  1x47. 

SURPLUSAGE. 
Return,  918. 
Riot,  indictment  for,  1206. 

SURPRISE. 

Rehearing  of  appeal,  45, 

SURREBUTTER. 

Order  of  pleading,  71. 

SURREJOINDER. 

PlaintifTs  reply  to  rejoinder,  71. 
When  improper,  73. 

TAXES. 

Removal  of  cause,  separable  controversy,  aa6. 
Removal  of  proceedings  to  federal  court,  174. 

TENDER. 

Rescission,  cancellation  or  reformation  of  contract,  averment  of  tender,  836. 

TERMS. 

Replevin,  writ  of,  529. 

Review,  granting  petition  for,  on  terms,  10x5. 

TERMS  OF  COURT. 

Rehearing,  time  of  making  application,  5a. 

Rules  of  court,  1243. 

Time  and  place  of  rendition  of  judgment,  43a. 

TIME. 

Return  to  process,  929. 

Revival  of  judgments  by  scire  fadas,  xo6x. 

TIME  TO  PLEAD. 

Removal  of  causes,  360. 
Rules  of  court,  1244. 

TITLE,  OWNERSHIP  AND  POSSESSION. 

Property  stolen,  indictment  for  robbery,  1123. 
Replevin,  affidavit,  515. 
Replevin,  plaintiff's  pleadings,  536,  537. 
Replevin,  verdict  in,  572. 

Rescission,  cancellation  or  reformation  of  contract,  averments  as  to  pos- 
session or  title  of  plaintiff,  839. 
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TRAVERSE. 

Common  and  special  travene,  643. 

Rejoinders  and  subsequent  pleadings,  78,  Si* 

Replications  at  law,  664. 

Return  to  process,  974. 

Traverse  de  injuria^  644. 
TRESPASS. 

Release  to  one  joint  tretpasser,  94. 
TRIAL. 

See  Ju&T. 

Reporting  questions  of  law  arising  00  tria*.  Tat. 

Review,  action  of,  1041. 

Right  of  property,  trial  of,  1x81. 

Riot,  prosecution  for,  1206. 

Rules  of  court,  trial  by  jury,  1247. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  Right  of  Propbkty,  Trial  of,  article  1164. 

UNDUE  INFLUENCE. 

Rescission,  cancellation  and  reformation,  avermeiitt  of  ondae  inllaenoe,  819. 
Rescission  or  cancellation  for,  763. 

UNINCORPORATED  SOCIETIES. 
Religious  societies,  106. 
Religious  societies,  actions  by,  109. 

UNITED  STATES  COURTS. 

Citizenship  as  an  element  of  federal  jurisdictioQ,  187, 

Rehearing  of  appeals,  29. 

Removal  from  one  federal  court  to  another,  4^3. 

Removal  of  causes  from  state  to  federal  courts,  150 

Removal  of  causes  from  territorial  to  federal  coarts«  4alb 

Replevin,  jurisdiction,  502. 

Residence  in  particular  federal  district,  l8a 

Rules  of  court,  1237. 
UNLAWFUL  ASSEMBLY. 

Riot,  IZ99. 
VACATION. 

See  Chambers  and  Vacatiohl 
VARIANCE. 

Judgment  roll,  48Z. 

Replevin,  pleading  and  proof,  563. 

Rescission,  cancellation  or  reformation  ol  cootract,  allegatioiis  and  pfoo^i  ^53* 

Review,  petition  for,  pleading  and  proof,  1018. 

Right  of  property,  trial  of,  X178. 
VENUE. 

Replevin,  local  or  transitory  action,  509. 

Rescission,  cancellation  and  reformation,  suits  for,  99IK 

Right  of  property,  trial  of,  zi68. 
VERDICT. 

Entry  of  judgment  in  conformity  to,  45a 

Judgment  roll,  iusertioo  of  verdict,  477. 
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VERDICT  —  ConHnned. 

Rejoinder,  effect  of  failure  to  put  in,  74. 
Remittitur,  errors  not  curable  by,  144. 
Remittitur  of  excessive  damages,  123. 
Rendition  of  judgment  on  verdict,  43X. 
Repleader,  award  of,  490. 
Replevin,  567. 
Review,  action  of»  1043. 
Right  of  property,  trial  of,  xi88. 
Riot,  prosecution  for,  laia 
Robbery,  prosecution  for,  1233. 

VERIFICATION. 

Petition  for  removal  of  cause,  318. 

Rejoinder  and  subsequent  pleadings,  77. 

Replevin,  plaintiff's  pleading,  544. 

Replications  at  law,  offer  to  verify,  674. 

Reply,  718. 
WAIVER. 

Rejoinders  and  subsequent  pleadings,  85. 

Remedy  at  law,  waiver  of  objection,  119. 

Removal  of  cause,  waiver  of  right  to,  i63. 

Replication,  650. 

Replication,  waiver  of,  in  equity,  687. 

Reply,  waiver  of,  701. 

Review,  waiver  of  right  to,  1022. 

Rules  of  court,  waiver  of,  1266. 
WAR. 

Removal  to  federal  courts  of  suits  for  acts  done  during  revdatloo,  X87. 
WARRANTY  OF  TITLE. 

Rescission  of  contract,  770. 
WATERS  AND  WATERCOURSES. 

See  Riparian  Rights. 
WILLS. 

Removal  of  cause,  separable  controversy,  324. 

Removal  of  proceedings  to  federal  court,  174. 
WITHDRAWAL. 

Petition  for  removal  of  cause,  328. 

Replications,  679,  689. 

WITNESSES. 

Number  of,  rules  of  court,  1248. 

WRIT  OF  POSSESSION. 

Restitution  after  execution  collected,  878* 

WRIT  OF  REVIEW. 
See  Review. 

WRIT  OF  SCIRE  FACIAS. 

Revival  of  judgments,  xo75. 
WRITS. 

Alias  and  pluries  writs  of  replevin,  523. 

Replevin,  writ  of,  519. 
x8  Encyc.  PI.  &  Pr.  —  82  1297  Volume  XVIII. 


/ 


>4 


> 


Tiiiiir 


